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Court  of  Appeal  (A.  L.  Smith  and  )  ^  1899. 

Vaughan  WUliama,  L.J  J.)        |  Oct.  25. 

WhATAXr  V.   CUIXBN.* 

Practice— Costs— Taxation. 
It  being  the  duty  of  a  Master  on  taxation  to 
tax  each  item,   the  practice  of  allowing  a  fixed 
sum  of  £1  for  the  costs  of  substituted  service 
cannot  be  justified* 


This  was  an  appeal  from  an  order  of  Mr.  Justice 
Lawrance's,  refusing  to  allow  a  review  of  taxation  of 
costs.  The  writ  in  the  action  was  issued  on  July  5, 
1899,  and  was  endorsed  with  a  claim  for  payment  of 
£410  on  a  guarantee  and  £S  Ss.  for  the  costs  of  the 
writ.  Some  diJBcalty  having  arisen  with  regard  to  the 
service  of  the  writ,  an  order  was  obtained  for  substituted 
service,  and  such  service  was  effected  on  July  10.  On 
the  same  day  the  defendant  paid  the  plaintiff  the 
principal  sum,  £3  3s.  for  the  costs  of  the  writ,  and 
£2  10s.  for  the  costs  incnrred  in  obtaining  the  order  for 
substituted  service.  The  defendant  objected  to  the 
demand  for  the  sum  of  £2  10s.,  and  only  paid  it  under 
protest,  and  on  July  17  he  took  out  a  summons  for 
taxation  of  costs.  The  plaintiff  thereupon  carried  in  a 
bill  for  £6  4s.  8d.,  certain  additional  costs  having  been 
incurred  in  the  meantime.  The  Master  allowed  the 
coste  at  £4  Ss.— viz.,  £3  3s.  for  the  writ  and  £1  for  the 
substituted  service-«nd  he  ordered  the  plaintiff  to  pay 
the  costs  of  the  taxation,  which  he  fixed  at  £3  8s.  In 
making  this  order  the  Master  followed  the  practice 
which  has  been  adopted  at  Chambers  of  invariably 
allowing  £3  Ss.  for  a  specially-endorsed  writ,  and  £1 
for  substituted  service  of  a  writ.  The  plaintiff  took  out 
a  summons  for  a  review  of  taxation,  but  Mr.  Justice 
Lawrance  thought  that  the  recognized  practice  ought  to 
be  followed,  and  refused  to  make  an  order  for  a  review. 
The  plaintiff  appealed. 

Mr.  Foots,  Q.C,  and  Mr.  Emanttbl,  for  the  plain- 
tiff, contended  that  the  practice  adopted  by  the  Masters 
was  unreasonable  and  contrary  to  the  rules  of  the  Court, 
and  that  it  ought  to  be  declared  by  this  Court  to  be 
bad.  The  duty  of  a  Taxing  Master  was  to  consider  the 
separate  items  in  the  bill  before  him,  and  not  to  allow 
an  arbitrarily-fixed  sum  as  applicable  in  all  cases.  The 
result  of  the  practice  was  that  a  plaintiff  could  not  now 
get  a  writ  for  a  liquidated  demand  under  Order  3,  rule 
7,  unless  he  stated  in  the  endorsement  that  the  sum  he 
claimed  for  costs  was  three  guineas.  The  practice  of 
arbitrarily  fixing  the  cost  of  snbstituted  service  of  a 
writ  at  £1  could  not  be  supported.  The  only  cases  in 
which  the  Master  was  to  allow  a  fixed  sum  were  those 
provided  for  by  Order  65,  rule  27,  sub-rule  S8,  and  rule 
18  of  the  Practice  Masters'  Rules.  Where  the  claim 
did  not  exceed  £50  the  charge  for  substituted  service 
was  fixed  at  £1,  but  there  was  no  fixed  charge  where 
the  claim  exceeded  £50. 

Mr.  Montagu B  Lush,  for  the  defendant,  argued  that, 
in  the  circumstances  of  the  case,  the  plaintiff  ooght 
not  to  be  allowed  to  have  a  review  of  taxation. 


The  CoUBT  allowed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  the  writ  as  issued' 
was  endorsed  with  a  claim  for  a  liquidated  demand  of 
£410  and  three  guineas  costs.  There  was  then  an 
order  for  substituted  service,  and,  when  the  defendant 
expressed  his  willingness  to  pay  the  debt,  the  plaintiff 
claimed  that  the  cost  of  the  substituted  service  was- 
£2  10s.  The  defendant  paid  the  principal  sum,  the  three 
guineas,  and  the  £2  lOs.,  but  he  protested  about  the 
£2  lOs.,  and  took  out  a  summons  to  have  the  costs - 
taxed.  The  Master  taxed  the  costs  under  Order  3,  rule 
7.  He  would  pass  over  what  the  Master  did  as  regards 
the  three  guineas,  but  with  regard  to  the  substituted 
service,  although  the  plaintiff  said  that  the  cost  of  that 
was  £2  10s.,  the  Master  said  he  woald  only  give  him 
£1.  The  Master  did  not  really  tax  the  item,  but, 
following  the  practice  which  had  been  established* 
merely  allowed  a  fixed  charge  of  £1.  The  plaintiff  now 
contended  that  the  Master  had  no  power  to  tax  the  cost 
of  substituted  service  of  a  writ  in  this  way  by  rule  of 
thumb.  He  did  not  see  any  answer  to  that  contention. 
He  had  expected  that  Mr.  Montague  Lush  was  going  to* 
urge  something  in  the  way  of  justifying  the  practice 
which  had  been  adopted  by  the  Masters.  He,  however, 
had  not  done  so  and,  in  his  Lordship's  opinion,  that 
practice  could  not  be  justified.  The  case  must  therefore - 
go  back  for  a  review  of  taxation. 

LoBD  Justice  Vaughan  Williams  concurred. 

[Solicitors — ^Emanuel,    Round,    and   Nathan,  for   the- 
plaintiff ;  G.  B.  W.  Digby,  for  the  defendant.] 


Q.B.  Div.  (Ridley  and  I 
Darling,  JJ.)  I 
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warrant — Ministerial  act — Certiorari  refused. 
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This  was  an  application  for  a  writ  of  certiorari  in  the 
following  circumstances.  On  June  29,  1897,  an  order- 
had  been  made  against  the  applicant  that  he  should  eon- 
tribute  48.  weekly  towards  the  maintenance  of  his 
father  and  mother,  so  long  as  they  remained  poor  and 
unable  to  work.  The  father  subsequently  obtained 
employment,  but  the  Poor  Law  guardians  continued 
their  allowance  to  him  for  a  considerable  period.  In 
1899  they  demanded  payment  from  the  applicant  of 
£7  9s.  8d.  (ultimately  reduced  to  £4  4s.)  which  they 
alleged  to  be  due  under  the  order  of  June,  1897.  ^e 
applicant  disputed  his  liability  on  the  ground  that  the 
order  was  only  in  force  so  long  as  both  his  father  and 
mother  were  poor  and  unable  to  work.  Thereopon  the- 
guardians,  without  proper  notice  to  the  applicant,, 
applied  to  the  respondent  for  and  obtained  a  distress 
warrant  for  the  amount  in  question.  The  applicant, 
having  unsuccessfully  applied  to  the  justices  sitting  as  a 
Court  of  summary  jurisdiction  for  the  discharge  of  the 
distress  warrant,  the  distress  was  proceeded  with,  and' 
the   amount   realized.     On  September   23,    1899,    the* 
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Applicant   issued   a   writ  claiming   damages  for  trespass 
and  illegal  distress. 

Mr.  Wabd  Coldbidob,  for  the  applicant,  contended 
that  the  distress  warrant  was  issued  without  jurisdic- 
tion, inasmuch  as  it  was  made  without  service  on  the 
Applicant  hy  the  guardians  of  the  preliminary  complaint 
-and  notice  of  the  intended  application  required  hy  the 
Summary  Jurisdiction  Act,  1879.  He  further  contended 
that  a  distress  warrant  could  only  be  issued  after  a 
.judicial  inquiry  into  the  liability  of  the  applicant,  which 
it  was  not  competent  for  one  magistrate  sitting  alone  to 
make.  That  even  if  the  respondent  had  purported  to  do 
ministerially  an  act  which  coold  only  be  done  judicially, 
that  fact  ought  not  to  prevent  the  quashing  of  the  order. 
But  that  an  examination  of  the  distress  warrant  showed 
that  the  order  was  in  reality  a  judicial  act,  inasmuch  as 
it  declared  the  liability  of  the  applicant  to  pay  the  sum. 
He  cited  **/»  re  Gamble"  ([1899]  IQ.B.,  306),  **  Reg. 
V.  Price"  (5  Q.B.D.,300),  and  referred  to  the  Summary 
Jurisdiction  Act  of  1879,  sections  6,  85  (2),  47.  [Mb. 
Justice  Dabling  referred  to  **  Ex  parte  Taunton  * '  (1 
D. P.O.,  54).  In  that  case  the  act  done  was  a  purely 
ministerial  one.] 

Mr.  BoDiLLY,  for  the  respondent,  urged  that  a  writ 
of  certiorari  was  not  issued  ex  debiio  justiti<F^  but  was 
in  the  discretion  of  the  Court.  He  argued  that  even  if 
the  distress  warrant  did  involve  a  judicial  act,  it  did 
not  follow  that  a  writ  of  certiorari  should  be  granted. 
He  submitted,  however,  that  the  act  here  was  a 
ministerial  one,  and  therefore  not  the  subject  for  such 
*  writ. 

The  CouBT  refused  the  application. 
Mb.  Justice  Ridley  said  that  issuing  the  warrant 
was  a  ministerial  act  and  not  a  judicial  one.  Moreover, 
the  case  was  concluded  by  authority  because  "  Ex  parte 
Taunton  "  {supra)  decided  that  a  writ  of  certiorari 
would  not  issue  in  the  case  of  a  distress  warrant. 

Mb.  Ju&ncB  Dabling  was  also  of  opinion  that  the 
acb  done  here  was  a  ministerial  one.  But  whether  it 
was  ministerial  or  judicial  the  Court  had  a  discretion  in 
the  matter,  and  a  writ  of  certiorari  ought  not  to  be 
granted  in  this  case.  The  learned  Judge  referred  to  and 
distinguished  the  case  of  *•  Fourth  City  Mutual  Build- 
ing Society  v.  Guardians  of  Ham  "  ([1892]  1  Q.B., 
661),  and  intimated  that  he  did  not  decide  that  under 
no  circumstances  could  a  distress  warrant  be  quashed  on 
lan  application  such  as  the  present. 


Court  of  Appeal  (Lindley,  M.R.,  Sir)  1899. 

F.  Jeune,  P.,  and  Romer,  L.J.)     j  Oct.  26. 

bobebts  v.  the  gwybfai  bubal  distbict  council.* 

Local  Government— Watercourse— Interference  by 
local  authority — Rights  of  riparian  owner  — 
Public  Health  Act,  1875,  sec.  332— Injunction. 
Decision  of  Kekewich,  J.  (15   The  Times  L.R., 

165),  affirmed.  

This  was  an  appeal  by  the  defendants  against  a 
decision  of  Mr.  Justice  Kekewich's  (reported  in  15  The 
Times  h,R.,  p.  166).  The  case  is  one  of  importance 
•to  millowners  who  are  dependent  upon  a  running  stream 
for  the  supply  of  the  motive  power  for  their  mills.  The 
action  was  brought  by  the  owner  of  a  corn-mill  in  the 
parish  of  Llanllyfni,  Carnarvonshire,  for  an  injunction 
to  restrain  the  defendants  from  interfering  with  the 
natural  flow  of  the  stream  which  worked  his  mill.  The 
stream  in  question  flowed  from  a  lake  at  the  foot  of 
mountains  some  distance  above  the  mill.  The  defendants 
are  the  owners  of  land  on  one  side  of  the  lake,  and  they 
have  constructed   a   dam  across  the  end  of  the  lake,  of 

*Baportfed  Iv  W.  L.  Cabbll,  Eiq.,  Barruter-afc-Law. 


which  the  stream  forms  the  outlet,  so  ss  to  increase 
the  water  stofage  for  the  supply  of  water  to  their 
district.  The  defendants  constructed  a  sluice  in  the 
dam  to  regulate  the  outflow  of  the  stream,  and 
had  offered  to  allow  a  sufficient  outflow  to  work 
the  plaintiff's  mill,  but  the  plaintiff  declined  the 
offer,  contending  that  he  ought  not  to  be  at  the 
defendants'  mercy,  but  was  entitled  to  the  free 
and  uninterrupted  flow  of  the  water  as  it  had  always 
existed,  subject  only  to  the  rights  of  other  riparian 
owners,  and  he  alleged  that  the  subtraction  of  water 
for  the  supply  of  the  defendants'  district  was  not  within 
their  rights  as  riparian  owners.  The  defendants  claimed 
to  be  entitled  to  do  what  they  had  done,  either  as 
riparian  proprietors  or  under  the  Public  Health  Act, 
1875.  Section  51  of  the  Act  empowers  a  rural  authority 
to  provide  their  district  "  with  a  supply  of  water 
proper  and  sufficient  for  public  and  private  purposes," 
and  for  those  purposes  {inter  alia)  to  "  oonstruet  and 
maintain  waterworks,  dig  wells,  and  do  any  other 
neoessary  acts  "  ;  and  by  section  d8:s,  **  Nothing  in 
this  Act  shall  be  construed  to  authorise  any  local 
authority  to  injuriously  affect  any  reservoir,  canal, 
river,  or  stream,  or  the  feeders  thereof,  or  the  supply* 
quality,  or  fall  of  water  contained  in  any  reservoir, 
canal,  or  stream,  or  in  the  feeders  thereof,  in  cases 
where  any  body  of  persons  or  person  would,  if  this  Act 
had  not  passed,  have  been  entitled  by  law  to  prevent  or 
be  relieved  against  the  injuriously  affecting  suoh  re- 
servoir, canal,  river,  stream,  feederr,  or  such  supply, 
quality,  or  fall  of  water,  unless  the  local  authority  flrst 
obtain  the  consent  in  writing  of  the  body  of  persons  or 
person  so  entitled  as  aforesaid."  At  the  trial  of  the 
action  Mr.  Justice  Kekewioh  granted  the  injunction 
asked  for,  but  suspended  its  operation  pending  the 
appeal.    The  defendants  appealed. 

Mr.  Renshaw,  Q.C.,  and  Mr.  H.  Courthope  Munroe 
were  for  the  defendants  ;  Mr.  Warrington,  Q.C.,  and 
Mr.  Bryn  Roberts,for  the  plaintiff, were  not  called  upon. 
The  CoxTELT  dismissed  the  appeal. 
The  Masteb  of  the  Rolls  said  that  the  plaintiff's 
right  as  a  riparian  proprietor  was  to  have  the  water  of 
the  stream  come  down  in  the  accustomed  way,  subject 
to  the  rights  of  the  other  riparian  proprietors  higher  up 
the  stream.  Subject  to  those  rights  there  was  no  right 
to  interfere  with  the  accustomed  flow  of  the  stream. 
As  riparian  proprietors  the  defendants  had  no  right  to 
do  what  they  had  done  apart  from  any  statutory  power, 
niey  were  not  exercising  the  rights  of  a  riparian  pro- 
prietor at  all.  They  were  diverting  water  from  the 
lake  for  a  totally  different  purpose — ^viz.,  to  supply 
water  to  a  township  in  their  district.  They  could  not 
justify  what  they  had  done  under  their  common  law 
right  as  riparian  proprietors.  But  they  said  they  could 
justify  it  under  section  51  of  the  Public  Health  Act, 
subject  to  section  332.  Mr.  Renshaw  fairly  said  that 
he  claimed  a  right  on  the  part  of  the  defendants  either 
as  riparian  proprietors  or  under  the  Act.  In  his  Lord- 
ship's opinion  the  defendants  had  no  such  right  in 
either  way.  Mr.  Munroe  admitted  that  the  defendants 
had  no  right,  but  said  that  the  plaintiff  had  no  ground 
of  complaint,  for  he  had  not  suffered  any  damage,  and 
the  Ck>urt  would  not  in  such  a  case  interfere  by  injuno- 
tion.  That,  however,  depended  upon  whether  the 
plaintiff's  legal  right  had  been  infringed,  and  it  clearly 
had  been  infringed.  The  defendants  did  not  say  that 
they  were  prepared  to  stop  taking  the  water,  and  they 
really  intended  to  go  on  taking  it.  In  the  course  of 
20  yean  they  would  acquire  a  prescriptive  right  to  take 
it.  There  was  no  power  of  the  Court  more  important 
than  that  of  keeping  public  bodies  within  their  powers. 
If  such  bodies  exceeded  those  powers  their  action  would 
be  oppressive.  The  defendants  ought  to  endeavour  to 
obtain  Parliamentary  powers.    It   was  said  that  a  rural 
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district  eomicil  had  no  power  to  promote  a  Bill  in 
F^liament.  Tliat  only  meant  that  they  could  not  do 
80  at  the  coet  of  the  ratepayers.  Hm  appeal  must  be 
diimissed  with  costs.  But,  if  the  defendants  would 
within  a  fortnight  undertake  to  apply  to  Parliament  for 
power  to  take  the  water,  the  operation  of  the  injunc- 
tion would  be  suspended  for  six  months.  It  would  be 
snspended  during  the  fortnight. 

Tbo  PsBsiDiNT  of  the  Paobate  Division  and  Lord 
JusncB  RoMJEB  conciwred. 

[Solicitors — Robbins,  Billing,  and  Co.,  for  Morris 
Owen,  Osmarvon  ;  Hamlin,  Grammer,  and  Hamlin,  for 
Garter,  Mostyn,  and  Co.,  Camarron.] 


Q.B.  Div.  (Ridley  and  ff 
Darling,  JJ.)  ) 


1899. 
Oct.  26. 


UCKFIKLD   BITBAL    DI8TBICT  COUNCIL  Y.  CBOWBOBOUGH 
WATBB  COMPANY.* 

Local  CtoYemment — Buildings — Jurisdiction  of 
District  Council — By-laws — Water  company — 
Special  Act. 

This  was  an  argument  on  a  special  case  statbd  by  the 
justices  of  the  petty  sessional  diTision  of  Frant,  in  the 
county  of  Sussex.  The  district  council  laid  two  informa* 
tions  against  the  water  company  for  breaches  of  two  of 
the  eouneirs  by-laws,  numbered  93  and  94,  mentioned 
below.  The  justices  before  whom  proceedings  were 
heard  dismissed  the  informations,  subject  to  a  special 
ease  for  the  opinion  of  the  Queen's  Bench  Division, 
which  in  substance  staffed  the  following  facts  : — ^The 
rural  district  council  for  the  district  of  Uckfield  in 
Sussex,  of  which  Crowborough  forms  part,  were  con- 
stituted under  the  Local  GoTemment  Act,  1894,  having 
all  the  powers  of  a  rural  sanitary  authority  under  the 
Public  Health  Act,  1875,  including  powers  to  make  and 
enforce  by-laws  with  respect  to  new  streets  conferred 
by  section  157  of  that  Act.  The  council  in  pursuance 
of  these  powers  made  by-laws,  which  were  in  due 
course  coniOrmed  by  the  Local  Government  Board.  One 
of  these  by-laws  (numbered  93)  provided  that  any 
person  intending  to  erect  a  new  building  should  give 
notice  to  the  council  of  that  intention,  and  should  deliver 
to  the  clerk  or  surveyor  of  the  council  plans  and  sections 
of  such  building,  and  a  description  in  writing  of  the 
materials  of  which  it  is  intended  to  construct  the  same, 
snd  also  a  description  in  writing  of  the  mode  of  drainage 
and  means  of  water  supply.  Another  by-law  (numbered 
94)  provided  that  notice  should  be  given  of  the  date  on 
which  it  is  intended  to  conmienoe  such  building.  Other 
by-laws  imposed  penalties  for  breach  of  the  foregoing, 
and  contained  provisions  for  removal  of  works  executed 
in  contravention  thereof.  The  Crowborough  District 
Water  Company  were  incorporated  by  an  Act  of  (SO  and 
61  Vict.,  c.  117.  Section  26  of  that  Act  provided  that 
the  company  should  make  in  the  lines  and  situations  and 
according  to  the  levels  shown  on  deposited  plans  and 
sections  certain  works  mentioned  in  such  section  and  all 
proper  and  necessary  works,  inclading  a  high-service 
water-tower.  Among  the  Acts  incorporated  with  the 
respondents'  special  Act  was  the  Waterworks  Clauses 
Act,  1847,  section  93  of  which  provides  as  follows  : — 
*'  Nothing  herein  or  in  the  special  Act  contained  shall 
be  deemed  to  exempt  the  undertakers  from  any  general 
Act  relating  to  waterworks,  or  any  Act  for  improving 
the  sanitary  condition  of  towns  and  populous  districts, 
which  may  be  passed  in  the  same  Session  of  Parliament 
in  whidi  the  special  Act  is  passed,  or  any  future  Session 
of  Parliament."  The  water  company  in  October,  1898, 
began  to  construct  this  water-tower  without  giving  any 
of  the  notices  prescribed   by,  or  in  any  other  wise  com- 
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plying  with,  the  provisions  of  the  above  by-laws.  The 
district  council  thereupon  laid  informations  against  the 
water  company  for  breach  of  these  by-law^,  which  in* 
formations  were  dismissed  as  above  stated. 

Mr.  R.  E.  MooBB,  forthe  appellants  (the  district, 
council),  argued  that  the  by-laws  being  made  under  the 
provisions  of  the  Public  Health  Act,  1875,  and  being 
therefore  part  of  the  general  law  of  the  land,  were- 
binding  on  the  water  company  in  so  far  as  they  were 
not  inconsistent  with  the  provisions  of  that  company's 
special  Act,  and  that  there  was  no  such  inconsistency. 
He  cited  ««  HUl  v.  Hall  "  (45  X.J.,  M.C.,  153). 

Bfr.    Whatklsy   (Mr.    Boxall    with   him),     for   the- 
respondents  (the  water  company),  was  then  called  on» 
and  argued  that  the  distriet   council  had  no  power,  and 
did  not  pnrport,to  make  by-hiws  in  reference  to  a  build -^ 
ing  of  this   sort  ;    that  the   provisions  of   the  Public 
Health  Act  and  the  by-laws  made  under  that  Act  had  no 
application  to  the  works  exeouted  by  the  water  company^ 
because  the  Public  Health  Act  was  not  incorporated  with, 
the  special  Act  of  the  water  company  ;   and,  moreover, 
the  by-laws  had  been  promulgated  on  January  15,  while 
the  special   Act  was  not   passed  until  July  15.    The  by- 
laws and  the  special   Act   were  inconsistent,  because  the- 
latter  obliged  the   company   to  oonstruct  all  proper  and 
necessary  works,    which   meant  proper  and  necessary  in 
the  view   of  the   company,    while   the  former  made  the- 
district   council   the    judges    of   what   was  proper  and 
necessary.    He  cited  **  London   and   Blackwall  Railway 
Company   v.  Limehouse   Board    of   Works  "  {26  L. J., 
Ch.,  164)  ;      *'  City   and   South    London   Railway   v. 
London  County  CouncU  "  ([1891]  2  Q.B.,  513).    It  was. 
admitted  that  the  deposited  plans  gave  no  details  of  the 
materials  or  method  of  construction  to  be  adopted. 

Mb.  Justice  Ridley,  in  giving  judgment,  said  tiiat 
the  question  raised  by  this  special  case  was  one  of  some 
interest  ;  that  after  hearing  considerable  argument  the  • 
Court  had  come  to  the  conclusion  that  the  decision  of 
the  justices  was  wrong  ;  and  that  this  case  ought  to  be- 
sent  back  to  them  with  a  direction  to  oonvict.  The 
question  was  whether  the  water  company,  having  been 
empowered  by  section  25  of  their  special  Act  to  con- 
struct all  proper  and  necessary  works, including  the  high- 
service  water-tower,  were  thereby  exonerated  from  sub- 
mitting plans  and  giving  notices  in  accordance  with  the 
by-laws  numbered  93  and  94.  The  Court  were  of 
opinion  that  the  water  company  were  not  so  exonerated. 
Counsel  for  the  water  company  had  contended  that  when 
once  the  company  were  authorised  by  the  Legislature  to- 
erect  a  water-tower  they  were  empowered  to  construct 
it  as  they  thought  fit.  His  Lordship  could  not  assent  to 
that  view.  In  his  view  the  effect  of  the  water  company's 
special  Act  was  to  enable  the  company  to  erect  a  tower 
upon  land  which  was  not  theirs  ;  an  Act  was  necessary 
to  enable  them  to  do  that.  But  when  they  had  been  so 
empowered  they  were  in  the  same  position  as  a  private 
person  intending  to  build  a  house  upon  his  own  land, 
and  under  a  similar  obligation  to  comply  with  by-laws 
duly  made  under  the  provisions  of  the  Public  Health 
Act.  It  was  contended  that  these  by-laws  did  not  apply 
because  the  Public  Health  Act  was  not  expressly 
incorporated  with  the  special  Act  ;  bot  the  presumption 
was  that  the  Public  Health  Act,  a  general  Act  and  part 
of  the  general  law  of  the  land,  did  apply,  although  not 
expressly  incorporated,  onless  it  could  be  shown  that  it- 
was  the  intention  of  the  Legislature  that  it  should  not 
apply.  Section  93  of  the  Waterworks  Clauses  Act 
implied  the  oontrary  intention  by  enacting  that  nothing 
in  that  Act  or  in  the  special  Act  should  exempt  the 
company  from  any  sanitary  Act  which  might  be  passed 
in  the  same  Session  of  Parliament  in  which  the  special 
Act  was  passed  or  any  future  Sessicm  of  Parliament » 
With  regard  to  existing  sanitary  AcU,  nothing  waa 
said  ;    the  section  was  silent.      That  left  untouched  the- 
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general  principle  that  the  general  law  of  the  Und  applied. 
With  regard  to  the  cases  cited,  they  were  both  dii- 
tinguiahable.  In  **  London  and  Blaokwall  Railway  Com- 
pany T.  Limehonse  Board  of  Works  "  the  earlier  Act 
was  a  special  Act,  and  the  later  a  general  Act.  There 
was,  therefore,  no  such  inconsistency  as  would  lead  the 
•Court  to  infer  that  the  earlier  Act  was  intended  to  be 
repealed  ;  and  that  that  was  the  test.  In  the  *'  City 
'and  South  London  Railway  Company  ▼.  London  County 
Council  ' '  the  Court  held  there  was  a  distinct  incon- 
sistency, and  therefore  the  two  Acts  could  not  steod 
together  ;  but  for  that  inconsistency  the  decision  would 
faaye  been  the  other  way.  In  this  case  there  was  no 
inconsistency  between  the  special  Act  and  the  by-laws, 
.-and  accordingly  the  water  company  were  subject  to  the 
provisions  of  the  latter.  With  regard  to  the  second 
point,  his  Lordship  was  of  opinion  that  the  water-tower 
was  dearly  a  building  within  the  meaning  of  the  by- 
laws. 

Mb.  Justice  Darling   ooneurring,  the  case  was  sent 
'down  to  the  justices  with  a  direction  to  conviot. 


Q.B.  Diy.  (Ridley  and  1  1899. 

Darling,  JJ.)         }  Oct.  27. 

LANE  ▼.  RENDALL.* 

Weights    and    Measures ''  False     or    unjust 

weighing  machine  "—Paper  weighed  with 
article  sold— Weights  and  Measures  Act,  1875, 
sec.  26. 


This  was  a  case  stated  by  justices  of  London.  An  in- 
formation was  laid  against  the  respondent  charging  him 
with  having  in  his  possession  for  use  for  trade  a  weigh- 
ing machine  which  was  false  or  unjust  contrary  to 
section  25  of  the  Weights  and  Measures  Act,  1875.  The 
respondent,  who  trades  as  Melrose,  carries  on  business 
.as  a  tea  merchant  at  276.  Battersea-park-road.  The 
appellant,  who  is  an  inspector  of  weights  and  measures 
for  the  county  of  London,  visited  the  respondents 
premises  and  found  there  a  weighing  machine  which  was 
used  for  trade.  There  was  a  piece  of  paper  underneath 
the  scoop  on  which  the  article  to  be  weighed  was  placed, 
and  between  the  bottom  of  the  scoop  and  the  cup  in 
which  it  rests.  The  weight  of  the  paper  was  1^ 
drachms.  Without  the  paper  the  machine  would  have 
shown  the  correct  weight  of  the  article  in  the  scoop. 
'  The  machine  was,  when  found  by  the  inspector,  being 
used  by  the  respondent's  emplopis  for  the  purpose  of 
weighing  tea  to  be  made  up  into  packets.  The  piece  of 
paper  was  put  under  the  scoop  by  the  respondent's 
manager  instead  of  in  the  scale,  in  accordance  with  his 
usual  practice,  to  facilitate  and  quicken  the  process  of 
weighing  the  tea,  and  so  caused  the  customer  to  assist 
*in  defraying  the  cost  of  the  paper  bag  or  wrapper  in 
-which  the  tea  is  sold.  The  respondents  make  up  on 
Fridays  ss  many  as  3,000  ^Ib.  packets  of  tea,  and  it 
would  take  them  much  longer  to  weigh  out  the  tea  for 
the  packets  if  the  tea  were  in  each  case  first  placed  in 
the  paper  bag  in  which  it  was  to  be  sold  and  then  put 
into  the  scoop,  because  any  adjustment  of  the  tea  to 
the  intended  quantity  would  then  have  to  be  made  by 
adding  to  or  taking  from  the  tea  in  the  bag.  The  piece 
of  paper  weighed  about  half  as  much  as  the  paper  bag 
in  which  the  tea  is  sold. 

Mr  .  Daldt,  for  the  appellant,  contended  that 
the  effect  of  placing  the  piece  of  paper  beneath  the 
scoop  was  to  render  the  machine  false  or  unjust  within 
the  meaning  of  section  25.  It  was  just  as  if  a  piece 
-of  lead  or  other  substance  had  been  fixed  to  the  machine. 
He  cited  '*  Great  Western  Railway  Company  v.  Baillie  " 
X5  Best  and  Smith,  928). 

*Beportfed  bj  0.  O.  Wzlbbaaax,  Eiq.,  Barristor-at-Law. 


Mr.  Geobok  Blliott,  for  the  respondent,  argued 
that  it  was  a  long-standing  practice  in  the  tea  trade, 
supported  by  the  case  of  **  Harris  v.  Allwood  '*  (9  The 
Timet  L.R.,  14),  that  the  tea  should  be  weighed  with 
the  paper  hi  which  it  was  contained  ;  and  that  all  that 
the  respondents  did  was  to  place  a  piece  of  paper 
beneath  the  scoop  for  convenience  instead  of  in  each 
ease  weighing  the  tea  with  the  aotoal  paper  wrapper 
which  belonged  to  it.  The  analogy  between  the  i4eoe 
of  paper  and  a  piece  of  lead  was  false,  because  the  piece 
of  paper  was  in  effect  part  of  the  thing  sold  (see  '*  Carr 
V.  Stringer,  L.R.,  3  Q.  B.,  433).  If  the  piece  of  paper 
had  been  in  the  scoop  and  not  under  it,  no  offence  under 
the  section  would  have  been  committed.  He  contended, 
further,  that  the  proceedings  had  been  taken  under  the 
wrong  section,  and  that  they  ought  to  have  been 
taken  under  section  26,  iHiich  provides  for  the  case  of 
frauds  wilfully  oommitted  in  the  use  of  a  weighing 
machine.  He  repudiated  the  idea  that  there  was  any- 
thing fraudulent  in  the  action  of  the  respondent. 

Mb.  Justice  Ridley  said  that  the  charge  not  being 
under  section  26  did  not  involve  the  respondent  in  the 
charge  of  using  the  scales  fraudulently.  It  was  clear 
that  the  respondent  did  not  adopt  the  practice  com- 
plained of  in  order  to  defraud  bis  customers.  It  was 
adopted  merely  for  the  purpose  of  conducting  his  busi- 
ness, which  was  a  lar^e  one,  more  conveniently.  The 
question  here  was  whether  he  was  guilty  of  an  offence 
under  section  25.  It  appeared  from  the  case  that  the 
scales  without  the  paper  showed  the  true  weight  of  the 
article  in  the  scoop,  but  that  a  piece  of  paper  was  put 
into  them  of  about  the  same  ^eight  as  the  paper  in 
which  it  was  intended  that  the  tea  should  be  wrapped. 
When  this  piece  of  paper  was  inserted  the  scales  did  not 
show  level  and  were  unjust.  In  that  condition  they 
were  used.  The  important  point  was  to  find  in  what 
condition  the  scales  were  when  used.  Here  as  used  they 
were  false.  His  Lordship  demurred  to  Mr.  BUiott's 
contention  that  there  was  a  custom  to  weigh  the  tea  with 
the  wrapper.  If  a  man  asked  for  a  pound  of  tea  he 
intended  to  purchase  a  pound  of  tea,  not  a  pound  of  tea 
and  paper.  He  could  not,  therefore,  believe  that  any 
such  custom  existed^  though  it  was  possible  that  in- 
dividual customers  might  sometimes  acquiesce  in  the 
practice.  Even  if  the  custom  did  exist,  that  would 
not  make  the  scales  as  used  in  this  case  honest  scales. 
The  case  where  the  paper  was  placed  on  the  scoop  did 
not  arise,  and  no  decision  need,  therefore,  be  given 
upon  it.  The  case  must  go  back  to  the  justices  who 
ought  to  have  convicted. 

Mb.  Justice  Dablino  gave  judgment  to  the  same 
effect. 

[Solicitors — ^Blaxland,  for  the  appellant  ;  H.  R, 
Jones,  for  the  respondent.] 


Q.B.  Div.  (Ridley  and  I 


1899. 
Oct.  30. 


Darhng,  JJ.) 

THE  QUEEN  V.  THE  JUSTICES  OT  THE  WEST  BIDING 
OF  YOBKSHIBE— EX  PABTB  THE  COBPOBATIOK  OV 
HUDDBBSFIELD.* 

Justices — Costs — Appeal  from  a  conviction  to 
qaarter  sessions — Vagrancy  Act,  1824,  sec.  9 — 
Summary  Jurisdiction  Act,1848 — Costs,  whether 
payable  out  of  borough  or  county  funds. 


In  this  case  cause  was  shown  by  the  justices  of 
the  West  Riding  against  a  rule  for  a  certiorari  to 
quash  an  order  of  the  quarter  sessions  held  at  Wakefield 
on  April  3  last.  Two  persons  were  convicted  by  the 
justices  of  the  borough  of  Huddersfield  of  an  offence  under 
the  Vagrancy  Act,  1824  (5  Geo.  IV., chap.  S3).  An  appeal 


^Reported  by  O.  O.  Welbiulham,  Esq.,  Barrlitar-at-Law. 
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from  the  oonvietion  was  taken  to  the  quarter  lewions, 
where  the  conTiction  wm  quashed  and  the  treatorer  of 
the  borough  of  Huddertfleld  was  ordered  to  pay  to  the 
defendants  and  to  the  police  inspector  of  the  borough 
(the  prosecutor)  their  costs  of  the  appeal.  The  rule  ni$i 
for  a  certiorari  to  quash  the  order  was  obtained  by  the 
corporation  of  Hnddersfield  upon  the  ground  that,  inas- 
much as  the  borough  of  Hnddersfield  had  no  separate 
Oourt  of  quarter  sessions,  the  costs  were  payable,  not 
by  the  treasurer  of  the  corporation,  but  by  the  treasurer 
of  the  riding — ^that  is  to  say,  not  out  of  the  borough 
fund,  but  out  of  the  county  fand.  Section  9  of  the 
Vagrancy  Act,  1824,  empowers  the  justices  at  quarter 
sessions  in  an  appeal  from  a  conviction  under  the  Act 
^  order  the  costs  of  the  prosecutor  to  be  paid  by  the 
**  treasurer  of  the  county,  riding,  dirision,  or  place  in 
which  the  offence  shall  have  been  committed." 

Mr.  RoSKiLL,  in  showing  cause  on  behalf  of  the 
justices  against  the  rule,  contended  that  the  order  as 
to  costs  was  good  because  the  place  within  which  the 
•offence  was  committed  was  the  borough  of  Hnddersfield, 
and  the  order  as  to  costs  was  therefore  rightly  made 
against  the  borough  fund.  There  was  no  authority  as  to 
the  meaning  of  the  term  **  place  within  which  the 
offence  shall  have  been  committed  "  in  section  9  of 
the  Vagrancy  Act.  In  the  "  Mayor  of  Reigate  v. 
Hart  "  (9  B.  and  B.,  129)  it  was  held  that  the  Sum- 
mary Jurisdiction  Act,  1848  (11  and  12  Vict.,  c.  43), 
(Section  31,  which  directs  that  penalties  or  other  sums  of 
money  are  to  be  paid  to  the  treasurer  of  the  county, 
riding,  division,  liberty,  city,  borough,  or  place  for 
which  such  justice  or  justices  (meaning  the  justices 
issuing  the  warrant  of  distress)  shall  have  acted 
■means  a  liberty,  city,  borough,  or  place  which  has  a 
Court  of  quarter  sessions.  "  Reg.  v.  Dale  "  (22  L.J., 
M.C.,  44)  and  "  Winn  v.  Mossman  *'  (L.R.,  4  Exch., 
:292)  decided,  with  reference  to  a  similar  provision  in 
the  Alehouse  Licensing  Act,  1828,  to  the  like 
effect.  These  decisions  did  not  affect  the  present  ques- 
tion, because  here  the  county  or  place  referred  to  was 
the  connty  or  place  in  which  the  offence  was  committed, 
Aot  the  county  or  place  for  which  the  convicting 
Justice  acted.  What  was  intended  was  any  county  or 
place  having  a  separate  commission  of  the  peace. 

Mr.  T.  P.  Febks,  who  appeared  for  the  defendants, 
«aid  that  if  the  order  was  wrong  he  would  ask  the  Court 
to  amend  it  in  pursuance  of  section  7  of  Bayne's  Act  (12 
And  13  Vict.,  c.  45). 

Mr.  Macmobban,  Q.C.  (Mr.  R.  #1.  Glen  with  him), 
in  support  of  the  rule,  contended  that  it  was  intended 
that  the  costs  should  be  payable  out  of  the  same  fond  to 
which,  in  the  case  of  a  conviction,  the  penalty  would 
be  payable,  that  was  to  say,  in  the  present  case,  the 
■oonnty  fund. 

The  CouBT  made  the  rule  absolute  quashing  the  order 
so  far  as  it  related  to  costs. 

Mb.  Justice  Ridlet  said  in  the  course  of  his 
judgment  that  he  did  not  think  that  it  was  intended  by 
-the  Legislature  that  one  body  should  receive  penalties 
and  that  another  should  pay  the  costs.  There  was  no 
magic  in  the  words  '*  for  which  such  justice  shall  have 
«cted  **  in  section  31  of  the  Summary  Jurisdiction 
Act,  1848.  The  difference  between  those  words  and 
the  words  used  in  section  9  of  the  Vagrancy  Act  was 
not  material.  The  word  '*  place  '*  should  be  construed 
.as  ejutdem  generis  with  the  words  preceding  it,  and  both 
•on  that  account  and  because  penalties  would  be  payable 
to  the  county  fund,  he  was  of  opinion  that  it  was  in« 
tended  that  the  costs  should  be  paid  by  counties, 
boroughs,  or  places  with  a  separate  Court  of  Quarter 
Sessions.  In  **  Mayor  of  Reigate  v.  Hart  ''  no  stress 
was  laid  on  the  words  **  for  which  such  justice  shall 
iiave  acted. '^  The  case  was  decided  on  the  principle 
xjuidem  gtnerxB,     The   liability  to   pay   costs   of  the 


defendant  depended  not  upon  the  section  of  the 
Vagrancy  Act,  but  upon  section  27  of  the  Summary 
Jurisdiction  Act,  1848,  so  that  the  order  was  dearly 
wrong  as  to  those  costs.  There  was  no  power  to  amend 
the  order  except  in  the  case  of  a  mistake. 

Mb.  Justice  Dablimo  said  that  he  was  of  the  same 
opinion.  The  power  given  to  the  justices  at  quarter 
sessions  was  to  order  the  costs  to  be  paid  by  their  own 
treasurer.  There  were  no  words  to  show  that  they 
were  given  power  to  order  the  costs  to  be  paid  by  some- 
body  else's  treasurer  who  was  not  under  theur  control. 
The  words  **  in  which  the  offence  shall  have  been  com- 
mitted "  were  not  words  from  which  such  an  extra- 
ordinary result  could  be  deduced.  Any  other  interpreta- 
tion of  the  words  than  that  which  they  now  gave  them 
would  work  great  injustice,  for  such  a  borough  as  this 
would  be  saddled  with  the  burden  of  paying  the  costs 
without  having  the  corresponding  benefit  of  receiving 
the  penalties. 

[Solicitors— Clement  Woods,  for  Trevor  Edwards, 
Wakefield,  for  the  Justices  ;  Dodson  and  Co.,  for  the 
defendants  ;  F.  C.  Lloyd,  Hnddersfield,  for  the  Cor- 
poration of  Hnddersfield.] 


Court  of  Appeal  (Lord  Russell  of  Kil 
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lowen,    (;.J.,   ^A.    L.    Smith 
Vaughan  Williams,  L.JJ.) 

DAVSNTBT  DI8TBICT  COUNCIL  ▼.  PABKSB.* 

Highway — Repair — Liability  ratione  tenwra — 
Occupier — Local  Government  Act,  1894,  sec.  25, 
subs.  2.  

This  was  an  appeal  from  a  judgment  of  a  Divisional 
Court,  Mr.  Justice  Wills  and  Mr.  Justice  Bruce.  The 
action  was  brought  by  the  Daventry  District  Council 
to  recover  Jb'lSC,  the  costs  incarred  by  the  plaintiffs  in 
repairing  two  roads  passing  through  a  farm  of  which  the 
defendant  was  the  owner,  but  not  the  occupier.  The 
proceedings  were  taken  under  section  25,  subsection  2, 
of  the  Local  Government  Act,  1894,  which  provides 
that  where  a  highway  repairable  rcAione  tenures  is  not 
in  proper  repair  the  district  council  may  do  the  necessary 
repairs  and  **  recover  from  the  person  liable  to  repair 
the  highway  the  necessary  expenses  of  so  doing." 
The  question  was  whether  '*  the  person  liable  to 
repair  the  highway  ''  was  the  defendant,  who  was 
the  owner,  or  his  tenant,  who  i^as  the  occupier. 
The  Divisional  Court,  following  the  decision  in  ' '  Cuck- 
fieid  Rural  District  CouncU  v.  Goring  "  ([1898]  1  Q.B., 
865,  and  14  The  Times  L.R.,  862),  held  that  the  de- 
fendant was  not  *'  the  person  liable  to  repair  the  high- 
way," and  gave  judgment  for  him.  Hie  plaintiffs  ap- 
pealed. 

Mr.  Bray,  Q.C,  and  Mr.  Morten  appeared  for  the 
plaintiffs  ;  Mr.  Macmorran,  Q.C,  and  Mr.  H.  W, 
Rowsell  (Mr.  J,  P.  Grain  with  them)  for  the  defendant. 

The  CouBT  dismissed  the  appeal. 

The  LoBD  Chief  Justice  said  the  old  practice  was, 
where  a  road  repairable  ratione  tenura  was  allowed  to 
get  out  of  repair,  to  proceed  by  indictment  against  the 
occupier,  who,  however,  was  entitled  to  be  indemnified 
by  the  owner.  In  his  opinion  the  section  under  which 
these  proceedings  were  taken  was  intended  to  alter 
procedure  only  and  not  to  alter  the  onus  of  liability. 
He  therefore  thought  it  was  impossible  to  say  that  the 
landlord  was  liable  to  repair. 

LoBD  Justice  A.  L.  Smith  said  he  was  of  the  same 
opinion.  He  thought  the  case  of  **  Cuckfield  Rural 
District  Council  v.  Goring  *'  iras  rightly  decided. 

LoBD  Justice  Vauqhan  Williams  concurred. 

«Beported  bf  F.  Q.  BOCKXB,  Esi..  Btrritt«r-at-Law. 
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[Solicitora — ^KingBford,  Dorman,  and  Co.,  agents  for 
W«  F.  and  W.  Willoaghby,  Daventry,  for  the 
plaintiffs  ;  A.  J.  Harman,  agent  for  F.  H.  Bennett, 
Banbory,  for  the  defendant.] 


Court  of  Appeal  (Lord  Russell  of  Kil 
lowen,   C.J.,    A.    L.     Smith   and 
Vaughan   Williams,  L.JJ.) 


} 


1899. 
Oct.  31. 


8TYLX8  (SUBYKYOR  OF  TAXSS)  V.  THS  TBEASUBSB  OV 
THE  MIDDLE  TEMPLE.* 

Revenae — Inhabited    House    Duty — House    Tax 
Act,  1851. 
Decision   of  Divisional   Court  (15  The   Times 
L.R.,  120)  affirmed. 

This  was  an  appeal  from  the  judgment  of  a  Divisional 
Court,  Mr.  Justice  Wills  and  Mr.  Justice  BruoOt  in 
which  it  held  that  the  hall  of  the  Middle  Temple  was 
assessable  in  respect  of  inhabited  house  duty.  Hie  case 
is  reported  in  15  The  Times  L.R.,  120. 

Mr.  Balfour  Browne,  Q.C.,  and  Mr.  J.  E.  Bankes 
appeared  for  the  Middle  Temple  in  support  of  the 
appeal  ;  the  Solicitor-General  and  Mr.  Danckwerts  for 
the  Crown. 

The  CocTBT,  without  calling  upon  oounsel  for  the 
Crown,  dismissed  the  appeal. 


Chan.  Div.      ) 
e,J.)      i 


1899, 
Oct.  31. 


(Byrne, 
IN  BE  LORD  BYSBSLEY— MILDHAT  Y.  MILDMAY.f 

Will — Condition — Forfeiture — ^Name     and     arms 
clause — Use  of  surname. 


This  was  an  application  for  the  opinion  of  the  Court, 
which  raised  an  interesting  question  on  the  construction 
of  a  name  and  arms  clause  in  the  will  of  the  late 
Charles  Viscount  Eversley,  who  died  in  December, 
1888.  The  testator  devised  the  Heckfield  Place  Estate, 
in  the  counties  of  Southampton,  Wilts,  and  Berks,  to 
the  use  of  his  daughter  the  Hon.  Enmia  Laura  Shaw 
Lefevre  and  her  assigns  during  her  life,  and  from  and 
after  her  decease  to  the  use  of  his  daughter  the  Hon. 
Helena  Lady  St.  John  Mildmay  and  her  assigns  during 
her  life,  and  from  and  after  her  decease  to  the  use  of 
his  grandson,  Gerald  Anthony  St.  John  Mildmay,  the 
second  son  of  his  said  daughter  Helena  and  his  assigns 
during  his  life,  with  remainder  to  the  use  of  first  and 
other  sons  of  the  said  Gerald  Anthony  St.  John  Mildmay 
as  tenants  in  tail  male,  with  divers  remainders  over. 
The  testator  then  declared  that  any  person  who  should 
become  entitled  as  tenant  for  life  to  the  actual  posses- 
sion, or  to  the  receipt  of  the  rents  and  profits,  of  the 
hereditaments  and  premises  thereinbefore  devised, and  who 
should  not  then  use  and  bear  the  surname  and  arms  of 
Shaw  Lefevre,  should,  within  one  year  after  he  should 
so  become  entitled,  take  upon  himself  and  use  upon  all 
occasions  the  surname  of  '*  Shaw  Lefevre  ''  alone  or 
together  with  his  own  family  surname  and  quarter  the 
arms  of  **  Shaw  Lefevre  "  with  his  own  family  arms, 
and  should,  within  the  said  one  year,  take  such  steps  as 
should  be  requisite  to  authorize  him  to  take,  use,  and 
bear  the  said  surname  and  arms  of  *'  Shaw  Lefevre." 
And  that,  in  case  any  such  person  should  refuse  or 
neglect  within  the  said  one  year  to  take,  use,  and  bear 
such  surname  and  arms,  then  the  limitations  therein* 
before  contained  to  the  use  of  such  person  should 
absolutely  determine.    Helena   Lady   St.  John  Mildmay 
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died  in  September,  1897,  and  on  the  death  of  the  Hon. 
Emma  Laura  Shaw  Lefevre  in  April,  1899,  Mr.  Gerald' 
Anthony  St.  John  Mildmay  became  tenant  for  life  in 
possession  of  the  settled  estate,  and  he  now  asked  the 
opinion  of  the  Court  whether,  according  to  the  true- 
construction  of  the  will  of  the  testator  Viscount- 
Eversley,  the  taking  by  him  within  one  year  from 
April,  1899,  and  using  the  surname  of  Shaw  Lefevre* 
together  with  and  immediately  before  his  own  family 
surname  of  St.  John  Mildmay,  as  **  Shaw  Lefevre  St. 
John  Mildmay,"  would  be  a  sufficient  compliance  with 
the  testator's  directions  to  prevent  the  limitations  over- 
from  taking  effect. 

Mr.  Vaughan  Hawkins,  for  the  applicant,  contended 
that  the  clause  in  question  gave  the  tenant  for  life  an 
option  to  use  the  name  of  Shaw  Lefevre  either  before- 
or  after  his  own  family  name  ;  that  there  appeared  to 
be  no  direct  authority  upon  this  point,  but  that  the- 
result  of  his  research  was  that,  according  to  the  practice 
of  conveyancers,  if  it  was  intended  to  provide  that  a. 
particular  name  should  be  used  after  the  incoming 
tenant  for  life's  own  name,  express  directions  should  be 
given  to  that  effect.  This  had  not  been  done  by  the 
present  clause. 

Mr.  Beaumont,  for  the  infant  tenant  in  tail,  and  Mr. 
Rowden,  Q.C.,  and  Mr.  Goddard,  for  the  trustees  of 
the  will,  raised  no  objection,  being  content  to  leave  the- 
matter  to  the  Court. 

Mb.  Justice  Byrne,  after  a  careful  examination  of 
the  text  books  and  precedents  to  which  he  had  been, 
refeired,  said  that  in  his  opinion  the  present  clause  was 
an  illustration  of  the  option  sometimes  given  by  testators 
as  stated  by  the  learned  authors  to  whom  he  had  been 
referred,  and  that  the  applicant  by  taking  the  name  of 
Shaw  Lefevre  before  that  of  St.  John  Mildmay  would 
be  sufficiently  complying  with  the  testator's  directions. 
Clauses  of  this  kind,  being  penal  clauses,  must  be  con- 
strued strictly,  though  fairly  ;  but  in  his  Lordship's- 
opinion  the  present  clause  did  not  impose  an  obligation, 
on  the  applicant  to  take  and  use  the  name  of  Shaw 
Lefevre  after  his  own  name.  The  case  of  **  D'E3rncourt- 
V.Gregory"  (1  Ch.  Div.,  441),  where  it  had  been 
held  that  the  use  of  the  testator's  surname  before  the 
name  of  the  devisee  was  not  a  compliance  with  the 
bequest,  was  distinguishable  from  the  present  case  on 
the  ground  that  by  the  wording  of  that  clause  no 
option  was  given  to  the  devisee.  As  a  matter  of  con- 
struction his  Lordship  therefore  made  a  declaration  that- 
the  taking  of  the  name  of  Shaw  Lefevre  before  the 
name  of  St.  John  Mildmay  was  a  sufficient  compliance 
with  the  terms  of  this  devise. 

[Solicitors— Warrens  ;    Peacock     and   Goddard,   for 
Collins,  Reading.] 


Court  of  Appeal  (Lord  Russell  of    Kil-  )  .  qq^ 

lowen,  C.J.,  A.  L.  Smith  and  Vaughan  >        xrA    , ' 
Williams,  L.JJ.)  j         ^^^'  ^' 

SHAMBOOK  STEAMSHIP    COMPANY    (LIMITED)  Y.  STOBEY 
AND  CO.* 

Ship — Charter-party — Demurrage — Loading  Time- 
**  on  terms  of  usual  colliery  guarantee  " — Port 
of  Grimsby. 
Decision  of  Bigham  J.  (4  Com.  Cas.  80)  affirmed. 


This  was  an  appeal  from  the  judgment  of  Mr.  Justice- 
Bigham  at  the  trial  of  the  action  without  a  jury, 
reported  in  4  Commercial  Cases,  80.  The  action  was 
brought  by  shipowners  against  charterers  for  demurrage.. 
The  charter-party,  which  was  dated  July  13,  1898, 
provided  that  the  ship   should    proceed  to  Grimsby  and 
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there  load,  **  in  the  nsiial  manner  aceording  to  the 
•eostom  of  the  place/'  a  cargo  of  coaU  for  Caen,  *'  the 
loading  time  to  be  36  running  hours,  on  terms  of  usual 
'Colliery  guarantee."  The  charter-party  contained  the 
following  exceptions  among  others  : — **  Commotions  by 
keelmen,  pitmen,  or  any  hands  striking  work,  breakage 
of  maehinery,  or  frost,  snow,  or  floods,  or  other  accidents 
or  causes  beyond  the  freighters'  control  which  may 
prevent  or  delay  the  loading  of  the  steamer."  The  ship 
-was  in  dock  at  Grimsby,  and  ready  to  load,  on  July  19, 
and  notice  thereof  was  given  to  the  charterers  on  the 
same  day.  By  reason  of  a  coal  strike  in  Booth  Wales 
there  was  at  that  time  an  accumulation  of  shipping  at 
■Grimsby,  and  the  ship  was  thereby  prevented  from 
getting  a  berth  under  a  coal  tip  until  July  29,  at 
5  p.m.,  after  which  date  the  loading  proceeded  without 
further  delay,  and  was  completed  at  8  p.m.  on  July  30. 
The  plaintiffs'  case  was  that,  according  to  the  usual 
custom  of  the  port  of  Grimsby,  the  loading  time  began 
at  6  a.m.  upon  the  day  after  notice,  and  they  claimed 
•demurrage  from  6  p.m.  on  July  21  till  8  p.m.  on 
July  30.  The  learned  Judge  at  the  trial  held  that  the 
•eharterers  were  not  protected  from  liability  for  demur- 
rage by  the  exceptions  in  the  charter-party,  but  that, 
by  the  provisions  of  *'  the  usual  eoUiery  guarantee  " 
in  use  at  Grimsby,  the  time  for  loading  did  not  begin 
to  run  until  the  ship  was  under  the  tip,  and  that  the 
•charterers  were  therefore  not  liable  for  demurrage.  The 
plaintiffs  appealed. 

Mr.  Joseph  Walton,  Q.C.,  and  Mr.  Montague  Lush 
-appeared  for  the  plaintiffs  ;  Mr.  Carver,  Q.C.,  and  Mr. 
Leslie  Scott  for  the  defendants. 

The  CoTTBT  dismissed  the  appeal. 

The  LoBD  Chief  Justice  said  that  this  was  an  action 
for  demurrage,  and  the  question  was  from  what  point 
of  tijue  the  hours  allowed  for  loading  were  to  run.  The 
•  charter-party  was  made  at  Newcastle,  and  it  provided 
that  the  ship  should  proceed  to  Grimsby  and  load  a 
cargo  of  coals  in  the  usual  manner,  aoeording  to  the 
-custom  of  the  place,  from  such  colliery  or  collieries  as 
the  charterers  should  direct.  It  contained  a  number  of 
exceptions,  and  then  came  this  clause  : — *'  The  loading 
time  to  be  36  running  hours  on  terms  of  usual  colliery 
guarantee."  That  clause  recognized  that  there  was,  in 
fact,  a  usual  colliery  guarantee.  What  was  meant  by 
that  ?  It  must  mean  a  usual  colliery  guarantee 
in  use  at  the  place  where  the  contract  was  to 
be  performed — t.e.,  at  the  port  of  Grimsby. 
A  thing  was  not  the  less  usual  because  there  might 
be  exceptions  to  its  use,  nor  because  some  persons 
might  object  to  its  use.  It  was  usual,  if  it  was  in 
general  use.  The  evidence  showed  that  there  were 
-three  forms  of  colliery  guarantee  used  by  various  large 
firms  of  merchants  and  shippers  at  Grimsby,  and  they  all 
agreed  in  this  respect,  that  they  all  provided  that  the 
time  for  loading  was  not  to  begin  to  run  until  the 
vessel  was  under  the  tip  or  spout.  Whichever,  therefore, 
of  the  three  forms  was  in  most  frequent  use,  it  seemed 
to  him  that  it  could  be  rightly  said  that  there  was  a 
usual  colliery  goarantee  in  use  at  Grimsby,  and  that  it 
fixed  the  time  for  the  commencement  of  loading  at  the 
time  when  the  vessel  came  under  the  tip.  Here  the 
vessel  came  into  the  loading  dock  on  July  19,  but  she 
did  not  come  under  the  tip  till  July  29.  The  latter 
date,  therefore,  was  the  date  from  which  the  time  for 
loading  was  to  be  calculated.  If  the  charter-party  was 
so  construed,  it  was  clear  that  the  charterers  were 
under  no  liability,  and  on  that  ground,  in  his  opinion, 
^he  appeal  should  be  dismissed. 

The  Lords  Justices  concurred. 

[Solicitors— Botterell  and  Roche,  agents  for  Vaughan 
and  Roche,  Cardiff,  for  the  plaintiffs  ;  Rowcliffes,  Rawie, 
and  Co.,  agents  for  Dobell  and  Bagshaw,  Liverpool, 
for  the  defendants.] 


Court  of  Appeal  (Ltndl^,    M.R.,   Sir)  1899. 

F.  Jeune,  P.,  and  Romer,  L.J.)      >         Nov.  1. 

THOMAS  Y.  8X7TTBB8.* 

Local  Government— By-law -—Validity-— Preven- 
tion of  street  betting — Municipal  CorporationB 
Act,  1882,  sec.  23. 
By-law  hM  valid. 

This  appeal  against  a  decision   of   Mr.    Justiee  Keke- 
wioh's  raised  the  question  whether  one  of  the  by*laws  of 
the  London  County  Council  is   invalid.    The   by-law  in 
question  came   into   force   on   Ootober  1,  1898,  and  it 
provides   that  '*  no  person   shall    frequent  and  use  any 
street  or  other  public  place,  on  behalf   either  of  himself 
or  of  any  other  person,  for  the   purpose  of  bookmaking 
or  betting,  or  wagering,  or   agreeing   to   bet  or  wager, 
with  any  person,  or   paying,   or   receiving,  or  settling 
bets."  The  validity  of  this  by-law  has  been  upheld  by  a 
divisional  Courtin  <'Whitev.  Morley  "  ([1899]  2  Q.B., 
34 ;    The  Times  L.R.,  Vol.  XV.  p.  360),  and  the  present 
appeal  was  really  from  that  decision,  which  Mr.  Justice 
Kekewich  simply  followed.    The  point  was  raised  in  the 
present  case  in  a   peculiar  way.    Hie   plaintiff  claimed 
the  dissolution  of  a  partnership  between  himself  and  the 
defendant,  and  the  taking   of  the   usual  accounts.    The 
defence  was  that  the  principal   business   of  the  partner- 
ship, and  for  the   carrying  on  of   which  it  was  formed, 
oonsisled  of  betting   transactions   in   streets  and  public 
plaoes  within  the   County   of   London,  and   that  in  the 
coarse  of  that  business  both  the  plaintiff  and  the  defen- 
dant necessarily   frequented   and   used   the  said  streets 
and  public   places   for   the   purpose   of   betting  and  of 
paying  and  receiving  of  payments   of   bets.    In   these 
circumstances  the   defendant   submitted   that  by  reason 
of  the  by-law  the  partnership  was  illegal,  and  that   the 
plaintiff  was  not   entitled    to   maintain  the  action.    In 
answer  to  this   the   plaintiff   contended  that  the  by-law 
was  invalid.    The  learned  Judge,  following  '*  White  v. 
Morley,"  held  that  the  by-law  was  valid.    The  plaintiff 
appealed.    Section   23   of   the   Munieipal  Corporations 
Act,  1882,  whieh,  by   section   16  of  the  Local  Govern- 
ment Act,  1888,  is  made  applicable   to  county  councils, 
provides  that  '*  the   council  (of  a   borough)  may  from 
time  to  time  make  such  by-laws   as  to   them  seem  meet 
for  the  good  rule   and   government   of   the  borough." 
The  by-law  in  question  purports  to  be  made  under  these 
sections. 

Mr.  G.  H.  9ruTFiELD  (with  whom  was  Mr.  Joseph 
Walton,  Q.C.),  for  the  plaintiff,  argued  that  the  by- 
law was  invalid.  It  was  too  wide  in  its  terms, and  might 
extend  to  such  a  case  as  that  of  a  man  going  several 
times  in  a  day  to  a  particular  street  to  make  a  bet  with 
a  bookmaker.  The  by-law  was  not  limited  to  cases  of 
obstruction  or  nuisance.  The  enforcement  of  morality 
did  not  come  within  the  power  given  to  a  local  authority 
to  make  by-laws  for  **  good  rule  and  government." 
Moreover,  in  section  23  of  the  Metropolitan  Streets  Act, 
1867  (30  and  31  Vict.,  c.  124),  the  Legislature  had 
dealt  with  obstruction  to  a  street  by  persons  assembling 
for  betting  purposes,  and  had  provided  that  any  three  or 
more  persons  assembled  together  in  any  part  of  a  street 
within  the  metropolis  for  the  purpose  of  betting  should 
be  deemed  to  be  obstructing  the  street,  and  liable  to  a 
penalty  not  exceeding  £5.  The  by-law  was  repugnant  to 
the  Act. 

Mr.  A.  T.  Lawrence,  Q.C.,  and  Mr.  H.  S.  Cautley, 
for  the  defendant,  were  not  called  upon. 

Hie  COTTRT  dismissed  the  appeal. 

The  Masteb  of  the  Rolls  said  that  the  case  did 
not  present  any  difficulty.  He  agreed  that  in  con* 
sidering  the  validity  of  any  by-law  regard  must 
be   had     to     the     power     given    to    make    it.     The 
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power  in  ihi«  OMe  depended  npon  the  eooetnie- 
iion  of  leetion  23  of  the  Act  of  1882,  whidi 
enabled  the  Coonoil  to  make  by-Uws  "  for  the  good 
role  and  govenunent  ''  of  the  county.  Bjm  Lordehip 
eoold  not  fee  any  reaiion  why  the  Court  should  limit 
that  language  and  not  give  it  foil  effect.  The  important 
word*  in  the  by-law  were  **  for  the  pnrpoae  of  **  book- 
making  or  betting,  ke.  It  would  not  prerent  walking  up 
and  down  a  street  and  paying  a  bet.  The  **  frequent- 
ing '*  must  be  *'  for  the  purpose  of  "  betting.  Cases 
before  "  M^ite  ▼.  Morley,"  as  well  as  that  case,  were 
in  favour  of  the  by-law.  Why  should  the  Court  overrule 
them  ?  It  was  said  that  the  Act  of  1867  regulated 
betting  in  a  street,  and  that,  therefore,  no  further  by-law 
oould  be  made  about  it,  and  reliance  was  placed  on  some 
words  used  by  his  Lordship  (the  Master  of  tbo  Rolls)  in 
••  Strickland  v.  Hayes  "  ([1896],  1  Q.B.,  290).  There 
was  a  good  deal  in  that  argument,  and,  though  the  by- 
law in  that  case  was  hopelessly  bad,  he  had  to  consider 
whether  it  oould  not  be  amended  by  striking  out  some 
words,  and  he  thought  that  it  oould  not,  because  it  was 
not  limited  to  causing  annoyance.  In  the  Act  of  1867 
the  Legislature  were  dealing  with  the  regulation  of 
street  trafRo  ;  that  was  the  sole  object  of  the  Act.  His 
Lordship  deoline<l  to  stretch  what  was  said  in  '*  Strick- 
land V.  Hayes  "  and  to  bold  that,  because  a  provision 
was  made  by  the  Act  to  prevent  obstruction  of  the 
streets,  there  was  no  power  to  regulate  betting  for 
another  purpose.  His  Lordship  was  unable  to  see  why 
this  by-law  could  not  be  reasonably  construed  as  made 
for  the  *'  good  rule  and  government  "  of  the  locality. 
The  appeal  must  be  dismissed. 

The  Pbbsideiyt  of  the  Probate  Divisiok  agreed . 
Objections  to  the  validity  of  the  by-law,  sueh 
as  had  been  raised  in  other  cases,  had  been  ably 
and  forcibly  put  forward.  It  was  said  that  the 
by-law  was  bad  because  it  dealt  rather  with  morals 
than  with  the  '*  good  rule  and  government  **  of 
the  locality.  His  Lordship  could  not  take  such  a 
limited  vinw  of  the  powers  of  a  municipal  body.  It 
was  not  like  the  case  of  a  private  corporation.  He 
should  hesitate  very  long  before  saying  that  a  muni- 
cipality had  no  power  to  deal  with  the  respectability 
and  good  order  of  their  streets.  It  was  said  that 
Parliament  had  already  dealt  with  the  matter.  He 
agreed  timt  a  by-law  oould  not  set  itself  up  against 
Parliament.  But  here  the  Act  of  1867  only  dealt  with 
the  obstruction  of  streets  ;  and  he  oould  see  no  objection 
to  a  by-law  going  rather  further  than  an  Act  and 
making  somewhat  more  stringent  provisions  in  the  same 
spirit.  Mr.  Stutfleld  argued  that  the  by-law  was  too 
wide,  because  it  was  not  limited  to  the  case  of  nuisance 
or  annoyanoe.  That  was  the  argument  in  **  Kruse  v. 
Johnson  **  ([1898],  2  Q.B.,  91).  His  Lordship  desired 
to  repeat  what  he  then  said.  In  the  present  case  he 
thought  it  was  sufficient  to  say  that,  when  persons 
assembled  in  a  street  for  the  purpose  of  betting,  it 
was  ahnost  certain  that  nuisance  and  annoyanoe  would 
follow,  and  on  that  gromul  the  public  authority  would 
be  justified  in  prohibiting  it.  In  his  Lordship's  opinion 
the  previous  decisions  were  right,  and  Mr.  Justice 
Kekewioh  was  right  in  following  them. 

Lord  JusTECI  Rombr  concurred.  In  his  opinion 
under  section  23  a  public  authority  had  power  to  make 
a  by-law  proMbiting  the  use  of  their  streets,  not  for  the 
ordinary  purpose  of  passing  along  them,  but  for  an 
object  which,  though  not  in  itself  illegal,  tended  against 
the  morality  ot  the  looality  and  the  welfare  of  its 
inhabitanU.  For  this  reason  he  thought  that  the 
London  County  Council  had  power  to  make  such  a 
by-law  with  resard  to  betting,  and  that  it  was  not  too 
wide  in  its  terms  nor  repugnant  to  the  Aot  of  1867. 

[Solicitors-^Lewis  and  Lewis  ;  C.  B.  Peachey.] 


Chan   Div.    ) 


1899. 
(Wright,  J.)   i  Not.  1. 

IK  BE  NATIONAL  8T0BB9  (LIMITED).* 

Company — ^Winding  up— Examination  of  pro^ 
moters — Time  within  which  application  most 
be  made  to  discharge  order  for  examination. 

This  case  raised  some  points  on  section  8  of  the  Com* 
panics  (Winding-Up)  Act,  1890,  which  deals  with  the 
subject  of  public  examination  of  promoters  and  others. 
On  Hay  8,  1899,  an  order  was  made,  on  the  ex 
parte  application  and  report  of  the  Official  Receiver., 
for  the  public  examination  of  Mr.  F.  Q.  Willett,. 
Mr.  J.  W.  Taylor,  and  others.  Notice  of  the 
order  was  given  to  Mr.  Willett  on  May  17,  and 
some  of  the  persons  named  in  the  order  were  exa* 
mined  on  June  13.  Mr.  Willett 's  counsel  attended 
and  cross-examined.  On  July  26  Mr.  Willett  took 
out  a  summons  to  discharge  the  order  for  the- 
pubUo  examination  of  himself.  The  application  waa 
adjourned  to  the  Judge,  when  the  preliminary  objec- 
tions were  taken — (a)  that  the  application  ought  to* 
have  been  made  within  14  days  from  tbe  date,  at 
any  rate,  of  notice  of  the  order  in  accordance  with  the 
practice  of  the  Chancery  Division  as  to  moving  to  dis- 
charge the  order  of  a  Judge  at  Chambers  ;  (6)  that  by 
taking  psrt  in  the  examination  Mr.  Willett  had  pre* 
eluded  himself  from  the  right  to  have  the  order  discharged. 

Mr.  Ingle  Jotcb,  for  the  Official  Receiver,  statedf 
the  preliminary  objections  above  named. 

Mr.  M.  MuiB  Mackenzie,  for  Mr.  Willett,  argued 
that  there  was  no  time  fixed,  and  that  the  Judge  had  in 
each  case  a  discretion  as  to  whether  the  application 
should  be  entered.  The  learned  counsel  also  referred  to 
evidence  filed  to  show  that  the  report  of  the  Official 
Receiver  was  incorrect  in  stating  that  Mr.  Willett  was. 
one  of  the  persons  engaged  in  the  promotion  or  forma- 
tion of  the  company. 

Mb.  JddTiCE  Wbight  said  that  the  application  wa  s 
too  late.  The  applicant  did  not  take  out  his  summons 
till  two- months  after  the  service  of  the  order  on  him. 
He  was,  moreover,  represented  at  the  examination  by 
learned  counsel,  and  it  was  impossible  to  say  that  his 
attention  was  not  pointedly  drawn  to  the  subject-matter 
of  the  examination.  His  Lordship  would  not  lay  dowm 
within  what  time  sueh  an  application  must  be  made, 
although  there  was  a  consensus  of  authority  in  the  text- 
books that  the  time  for  moving  to  discharge  was  formerly 
21  and  now  14  days.  At  any  rate,  the  applicant 
ought  to  come  within  a  reasonable  time.  On  the  face* 
of  the  Official  Receiver's  report  there  was  sufficient 
to  justify  the  order.  It  was  sought  to  show  on  affidavit 
that  the  applicant  did  not  take  part  in  the  promotion 
^of  the  company,  and  that  such  evidenee  ought  to  be  ad- 
mitted ;  but  such  an  objection  was  not  necessarily  an 
objection  to  the  jurisdiction,  and  the  admission  of  the 
evidence  would  be  contrary  to  what  was  laid  down  ini 
•«  In  re  New  Travellert'  Chambers  "  (L.R.,  [1895,]  1 
Ch.,  896).  Whether  the  applicant  did  take  part  in  the 
promotion  was  one  of  the  questions  which  it  was  thw 
object  of  the  examination  to  answer.  That  seemed  to 
be  in  aooordanoe  with  the  view  taken  in  **  Buckley  on 
Companies  "  (7th  ed.,  p.  684)— via.,  that  ••  to  glv© 
the  Court  jurisdiction  .  .  .  it  is  essential  .  .  . 
{d)  that  that  individual  is,  in  the  words  of  subsection 
(8)  one  who  '  has  taken  part  in  the  promotion  or  for- 
mation  of  the  company  ' — i.e.,  who  aeoording  to  the 
findings  of  the  report  is  *  reported  to  have  taken  '  such 
part."    The  application  most  be  dismissed  with  costs. 

A  similar  application  by  Mr.  Taylor,  for  whom  Mr» 
John  O'Connor  appeared,  was  also  dismissed  with  ooets. 

[SoUcitors— S.  A.  Ctneh  and  Co.  ;  Tottenham  and  Co. ; 
The  Solicitor  to  the  Board  of  Trade.] 
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COBITBO  HOTEL  V.  LONDON  OOUNTT  COUNCIL.* 

Metropolis Building Line  of  buildings^ — 

Consent  of  County  Council — Canopy  or  portico 
in  front  of  hotel — London  Building  Act,  1894| 


This  was  an  appeal  Jiy  case  stated  from  the  order 
of  a  metropolitan  police  magistrate  ordering  the 
demolition  of  a  canopy  or  portico  erected  by  the 
appellants  in  front  of  the  Coborg  Hotel  in  Carlos- 
place,  Grosvenor-square,  the  portico  not  haying 
been  erected  by  them  with  the  sanction  of  the  London 
Cotmty  Goancil  in  accordance  with  section  22  of 
Fart  III.  of  the  London  Bailding  Act  of  1894. 
It  appeared  that  the  appellants  obtained  permission  from 
the  Connty  Comicil  to  erect  a  porch  in  front  of  the 
hotel  in  Jnly,  1895.  In  Jane,  1898,  permission  was 
asked  to  erect  a  portico  or  shelter  in  front  of  the  porch. 
The  plans  showed  that  the  portico  was  to  be  of  glass 
and  iron.  The  total  projection  from  the  porch  was  to 
be  6ft. ,  and  the  height  13ft.  Sin.  from  the  pavement. 
The  permission  was  refused  upon  the  groond  that  there 
were  no  similar  stroctores  at  the  adjacent  premises, 
and  on  the  ground  that  it  was  deemed  inex- 
pedient to  permit  the  present  frontage  in  Carlos- 
place  to  be  disturbed,  and  that  it  was  considered  nnde- 
siraUe  to  agree  to  the  eovering  over  of  a  portion  of 
the  public  way.  Notwithstanding  this  the  portico  in 
question  was  erected.  It  was  constructed  of  iron  and 
glass,  lift,  long  and  4ft.  Sin.  wide,  and  projected 
from  the  porch  4ft.  Sin.  over  the  footway.  It  was 
supported  entirely  by  the  porch  at  a  height  of  about 
13ft.  above  the  footway.  The  portico  projected  beyond 
the  general  line  of  buildings  in  Carlos-place  as  certified 
by  the  superintending  architect  of  metropolitan  buildings. 
IIm  magistrate  found  as  a  fact  that  the  portico  was 
dovetailed  to  and  had  become  a  part  of  the  porch,  and 
held  that  it  was  a  structure  within  the  meaniog  of  sec* 
tion  22  of  the  London  Building  Act.  Section  22  pro- 
vides that  **  no  building  or  stractore  shall,  without  the 
consent  in  writing  of  the  Council,  be  erected  beyond  the 
general  line  of  building  in  any  street,"  &c.,  to  which 
the  section  applied,  '*  in  which  the  same  is  situated." 

Mr.  Ebnbst  Pollock,  for  the  appellants,  contended 
that  the  portico  was  not  a  building  or  structure  within 
the  meaning  of  section  22,  and  that  the  prooeedings, 
if  any,  ought  to  have  been  taken  under  section  73,  which 
deals  with  various  kinds  of  projections. 

Mr.  AVOBT,  for  the  County  Council,  oontended  that 
the  portico,  being  fixed  to  and  part  of  the  porch,  was 
a  building.  It  was  also  a  structure.  He  cited  '*  Ellis 
▼.  Plumstead  Board  of  Works  "  (68  L,T.  291),  and 
•*  Venner  v.  M'Donell  "  (61  J.P.,  181). 

Mb.  Justice  Ridlet,  in  dismissing  the  appeal,  said 
that  he  was  of  opinion  that  the  portico  was  both  a 
building  within  the  section  and  a  structure.  It  was 
a  bailding  because  it  was  part  of  the  Coburg  Hotel. 
It  was  true,  as  pointed  out  by  Mr.  Pollock,  that 
projections  were  separately  dealt  with  in  section  73,  and 
with  regard  to  these  the  vestry  were  to  be  consulted, 
bat  he  was  of  opinion  that  in  the  ease  of  such  a  projec- 
tion as  this  both  sections  would  have  to  be  complied  with. 

Mb.  Justice  Dablino  said  that  the  magistrate  was 
right  in  holding  that  the  portico  was  a  building,  because 
he  found  as  a  fact  that  it  was  dovetailed  to  the  porch. 
The  portico  projected  beyond  the  general  building  line. 
Therefore  the  bailding  of  which  it  was  a  part  projected. 
It  was  imneeessary  to  decide  whether  the  purtioo  was  a 
stroetnre.    He  thonght   that   the  County  Council  had 
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exercised  their  power  onreasonably,  as  the  reason  they 
themselves  gave  for  refusing  permission  to  erect  the 
portico  showed.  It  would  be  interesting  to  know^ 
whether  they  had  given  permission  to  ereet  portico*  to 
all  the  other  hotels  which  he  had  noticed  were  pro- 
vided with  such  additions.  He  could  not  see  how  it- 
could  be  more  undesirable  to  have  snish  a  shelter  or 
portioo  in  Carlos-plaoe  than  in,  say,  Pall-mall. 

[Solicitors— Peake,    Bird,    Collins,   and  Co.,  for  the- 
appellant ;  Blaxland,  for  the  respondent.] 


f  Appeal 
lowen,   C.J.,    A.     L.      Smith   and  ^ 
Vanghan   Williams,  L.JJ.) 


1899. 
Nov.  2. 


THOMAS  y.  THE  COBPOBATION  OF  DEVONPOBT.* 

Municipal     Corporation  —  Aooounts  —  Auditor 


Duties — Remuneration — Accounts 
sanitary  authority. 


of      urban 


This  was  an  appeal  from  the  judgment  of  Mr.  Justice 
Phillimore  at  the  trial  of  the  action  without  a  jury. 
The  action  was  brought  by  the  plaintiff,  who  was  the- 
elective  auditor  of  the  Corporation  of  Devonport,  to 
recover  £405  as  remuneration  for  services  rendered  by 
him  in  auditing  the  accounts  of  the  corporation,  and 
also  in  auditing  the  accounts  of  the  urban  sanitary 
authority,  the  corporation  being,  under  the  Public- 
Health  Act  of  1875,  the  nrban  sanitary  authority  for 
the  borough.  The  corporation  paid  into  Court  the  sum^ 
of  £34  as  being  sufficient  to  satisfy  the  plaintiff's  claim. 
Mr.  Justice  Phillimore  held  tiiat  the  plaintiff  was  not 
entitled  to  any  remuneration  for  his  services  as  elective 
auditor  under  the  Municipal  Corporations  Act,  1882. 
With  regard  to  services  rendered  by  the  plaintiff  in 
auditing  the  aocunnts  of  the  nrban  sanitary  authority 
under  the  Public  Health  Act,  the  learned  Judge  was  of 
opinion  that  he  was  entitled  to  a  fee  of  not  less  than 
two  guineas  for  every  day  during  which  he  was  properly 
employed,  and  he  thought  that  a  reasonable  time  for 
the  work  was  about  eight  days  a  year.  He  accordingly 
held  that  the  sum  paid  into  Court  was  sufficient,  and  he 
gave  judgment  for  the  defendants.  The  plaintiff 
appealed. 

Mr.  Macaskie  appeared  for  the   plaintiff  ;    Mr.  Duke. 
Q.C.,  and  Mr.  J.  A.  Hawke  for  the  defendants. 

The  CouBT  dismissed  the  appeal. 

The  LoBD  CHisr  Justice  said  that,  with  regard  to 
the  plaintiff's  claim  for  auditing  the  accounts  of  the 
municipal  corporation  as  such,  there  was  no  ground 
whatever  for  suggesting  that  he  was  entitled  to  any 
remuneration.  Parliament  had  provided  for  the  con- 
stitution of  a  borough  fund,  and  had  laid  down  what- 
appropriations  might  be  made  out  of  it,  but  no  provi- 
sion was  made  for  any  remuneration  to  be  paid  to  an 
elective  auditor.  With  regard  to  the  claim  for  auditing 
the  accounts  of  the  arban  sanitary  authority,  he  agreed 
with  Mr.  Justice  Phillimore  in  thinking  that  the  plaintiff 
was  entitled  to  remuneration  at  a  rate  of  not 
less  than  two  guineas  a  day  for  the  time  properly 
occupied  over  the  work.  He  did  not  a^ree  with  the 
view  which  the  learned  Judge  seemed  to  have  taken  as 
to  the  duty  of  an  auditor  of  the  accounts  of  an  urban 
sanitary  authority.  He  could  not  assent  to  the  pro- 
position that  the  sole  duty  of  an  auditor  was  to  take 
the  accounts  and  see  that  there  were  vouchers  in  respect 
of  each  pajrment.  That  seemed  to  him  to  be  an 
imperfect  and  incomplete  view  of  an  auditor's  duty. 
He  thought  an  auditor  was  justified  in  going  further 
than  that,  and  in  considering  whether  the  payments 
were  authorized  payments,  or  whether  they  were  illegsl 
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•or  improper,  and,  if  he  disooTered  any  illegality,  it  was 
his  duty  to  report  it  to  the  burgesses.  But,  even  taking 
-that  wider  riew  of  the  duty  of  an  auditor,  he  saw  no 
reason  for  thiniong  that  eight  days  a  year  was  not 
sufficient  time  for  performing  the  work.  The  appeal 
would  therefore  be  dismissed. 
Hie  LoKD3  Justices  concurred. 


donrt  of  Appeal  (Lord  Russell  of    Kil-  )  .^qq 

lowen,  C. J. ,  A.  L.  Smith  and  Vaughan  >       ^1.0 
WiUiams,  L.JJ.)  )         ^^^'  ^' 

ROWELL  ▼.  BO  WELL.* 

Mftrried  Woman — Deed  of  separation—Question 
whether  deed  put  an  end  to  by  subsequent  co- 
habitation.   

This  was  an  appeal  from  the  judgment  of  Mr.  Justice 
Orantham  at  the  trial  of  the  action  without  a  jury, 
reported  in  The  Timet  of  January  12.  The  action  was 
brought  by  Mrs.  Rowell,  who  was  the  keeper  of  a 
boarding-house  in  Montague-place,  to  mcover  from  the 
defendant,  her  husband,  arrears  of  money  which  she 
4dleged  to  be  due  to  her  under  a  separation  deed. 
Owing  to  domestic  differences  the  parties  separated  in 
March,  1896,  and  the  deed  of  separation  which  was 
then  executed  contained  an  undertaking  by  the  defend- 
ant to  pay  the  plaintiff  a  weekly  sum  of  £1  10s.  so 
long  as  they  should  live  separate,  and  also  a  sum  of 
lOs.  a  week  for  the  support  of  their  child,  a  boy  of  the 
age  of  eight,  while  he  was  under  21  and  while  he  was 
under  the  tutelage  of  his  mother.  The  allowance  having 
fallen  into  arrear,  the  plaintiff  brought  this  action.  The 
defence  was  that  the  deed  of  separation  had  been  put 
an  end  to  by  the  subsequent  cohabitation  of  the  parties. 
It  appeared  that  the  parties  did  not  reside  tmder  the 
same  roof,  the  wife  continuing  to  keep  her  boarding- 
house,  and  the  husband  living  in  lodgings  of  his  own. 
But  on  several  occasions  in  1897  they  had  intercourse 
together.  They  also  often  went  to  theatres  and  places  of 
amusement  together,  and  the  husband  frequently  had  tea 
mt  the  wife's  house,  when  they  spent  the  evening 
together.  Mr.  Justice  Grantham  held  that  the  evidence 
did  not  show  that  the  parties  lived  together  as  husband 
«nd  wife,  and  he  was  therefore  of  opinion  that  the 
deed  had  not  been  put  an  end  to,  and  he  gave  judgment 
for  the  plaintiff.    The  defendant  ^pealed. 

Mr.  McCall,  Q.C.,  and  Mr.  Priestley  appeared  for  the 
defendant  ;  Mr.  Witt,  Q.C.,  and  Mr.  Sinclair  for  the 
plaintiff. 

The  ConBT  dismissed  the  appeal. 

The  LoBD  Chief  Justiob  said  the  case  was  not  free 
from  difficulty.  After  going  carefully  through  the  pro- 
visions of  the  deed  of  separation,  he  pointed  out  that 
it  was  clear  that  the  payment  of  80s.  a  week  was  to 
come  to  an  end  if  the  parties  ceased  to  live  separate 
and  apart,  and  that  the  payment  of  lOs.  a  week  was 
to  come  to  an  end  if  the  child  ceased  to  live  under  the 
tutelage  of  his  mother.  The  evidence  showed  that  after 
the  deed  of  separation  the  parties  on  four  occasions  had 
intercourse  together  ;  and  in  addition  to  that  they  met 
frequently  in  a  more  or  less  friendly  way.  But,  having 
regard  to  the  circumstances  under  which  the  intercourse 
took  place,  he  thought  that  they  continued  to  live  apart 
in  the  real  sense  of  the  word,  and  it  was  important  to 
notice  that  the  husband  continued  to  make  payments 
after  the  acts  of  intercourse.  In  his  judgment,  if  the 
Court  arrived  at  the  eonclubion  that  a  real  reconciliation 
and  coming  together  had  taken  place,  the  result  would 
be  that  the  whole  deed  would  have  come  to  an  end. 
Bat  the  facts  did  not  seem  to  warrant  that  conclusion. 
If  the  Court   gave   judgment  for   the   defendant,    the 
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I  defendant  would  not  he  under  any  liability  at  all  with 
regard  to  the  support  of  the  boy,  except  the  oonmiun 
law  liability  of  a  father  to  support  his  child  ;  for,  if 
the  parties  had  really  come  together  again,  the  boy 
would  be  no  longer  under  the  tutelage  of  his  mother. 
There  was  no  authority  which  said  that  casual  inter- 
mittent acts  of  intercourse  were  enough  to  put  an  end 
to  a  deed  of  separation,  though  such  acts,  if  unex- 
plained, were  strong  evidence  of  a  reconciliation.  On 
the  whole  of  the  circumstances,  though  not  without 
doubt,  he  thought  that  the  defeifdant  had  not  discharged 
the  onus  which  lay  upon  him  of  showing  that  the 
parties  had  ceased  to  live  separate. 

LoBD  Justice  A.  L.  Smith  and  Lord  Justice 
Vauqhak  Williams  delivered  judgments  to  the  same 
effect. 

[Solicitors— Nunn  and  Popham,  for  the  plaintiff  ; 
K.  C.  T.  Mortimer,  for  the  defendant.] 


Chan.  Div.         \ 
(Kekewich,  J.)      | 


1899. 
Nov.  2. 


THE  ATTOBNET-OENEBAL  V.  THE   HANWBLL   URBAN 
DISTBICT  COUNCIL.* 

Local  Government — Urban  District  Council — 
Land  acquired  for  special  purpose— Sale  of  sur- 
plus land. 

When  land  has  been  acquired  by  an  urban  autho- 
rity for  a  particular  purpose  under  the  powers  con- 
ferred by  the  Public  Health  Act,  1876,  any  land 
not  used  for  that  purpose  must  be  sold,  and  the 
Local  Grovernment  Board  have  no  jurisdiction  to 
authorize  its  use  for  another  purpose. 


This  was  an  action  by  the  Attomey-Gkneral  at  the 
relation  of  the  Earl  of  Jersey  for  an  injunction  to 
restrain  the  defendants,  the  Hanwell  Urban  District 
Council,  from  erecting  an  isolation  hospital  for  the 
reception  of  patients  suffering  from  infectious  diseases 
on  certain  lands  in  the  parish  of  Hanwell,  Middlesex, 
which  had  been  acquired  by  the  rural  sanitary  authority 
of  the  Brentford  Union,  the  defendants'  predecessors 
in  title,  from  the  plaintiff,  the  Barl  of  Jersey,  in  1883 
for  the  purpose  of  disposing  of  the  sewage  of  the 
parish  ;  and  from  using  the  lands,  or  any  part  thereof, 
as  the  site  of  any  such  hospital.  The  plaintiffs  claimed 
a  further  injunction  to  restrain  the  defendants  from 
using  the  lands  as  a  site  for  any  such  hospital  so 
as  to  be  a  nuisance  to  the  earl  or  his  tenants,  or 
a  nuisance  or  injury  to  his  adjoining  property.  The 
earl  is  the  owner  of  the  Osterley*estate  in  Hanwell, 
consisting  of  arable  and  pasture  land,  and  also  of  build- 
ing land.  In  1883  the  Brentford  Union,  as  the  then 
sanitary  authority  of  the  district,  purchased  from  the 
earl  a  piece  of  land  of  about  12  acres  forming  part  of 
the  Park  farm  inoluded  in  the  Osterley  estate  for  the 
express  purpose  of  the  disposal  of  the  sewage  of  the 
parish  of  Hanwell.  The  purchase  for  that  purpose  was 
sanctioned  by  the  Local  Government  Board  on  the 
petition  of  the  sanitary  authority,  and  after  an  inquiry 
as  to  its  propriety.  The  greater  part  of  the  land  so 
acquired  was  accordingly  used  exclusively  for  the 
sewage  purposes  contemplated  ;  but  in  1896  the 
defendants,  as  the  successors  of  the  Brentford  sanitary 
authority,  proposed  utilizing  about  two  acres  of  the 
land  they  had  purchased,  not  required  for  sewage  pur- 
poses, for  the  erection  of  a  hospital  for  infectious 
diseases  other  than  smallpox.  A  pubUo  inquiry  was  then 
held,  on  Dooember  17,  1896,  by  a  Locid  Qovernment 
Board  inspector,    and   the   result   was  that  by  an  order 


*S«ported  bj  G.  I.  FoBTxn  Oooxs,  Baa.,  Barristarat-Lsw. 

Digitized  by 


Google 


Vol.  xvL 


The  Times  Law  Reports. 


11 


under  the  seftl  of  the  Board,  and  d&ted  April  3,  1897, 
the  Board  directed  that  the  two  acres  should  be 
retained  by  the  ddfendants  as  a  site  for  the  erection  of 
a  hospital  for  infeotioos  diseases  other  than  smallpox. 
The  plaintiffs  thereupon  brought  the  present  action, 
contending  that  the  defendants  had  no  power,  either 
statutory  or  otherwise,  to  use  the  land  for  any  other 
purpose  than  that  for  which  it  had  been  originally 
acquired.  They  also  stated  that  the  two  acres  would 
be  required  for  a  proposed  extension  of  the  existing 
sewage  works  ;  also  that  the  erectioa  of  the  intended 
hospital  would  ineyitably  be  a  great  nuisance  to  the 
neighbourhood  and,  in  particular,  to  the  earl  himself  as 
owner  of  the  adjoining  property,  and  would  completely 
destroy  the  value  of  that  property  for  building  purposes. 
The  defendants  relied  on  the  order  they  had  obtained 
from  the  Local  Qovemment  Board,  and  contended  that 
they  were  entitled  to  use  the  two  acres  for  an  isolation 
hospital,  although  that  was  not  the  purpose  for  which 
they  and  the  rest  of  the  12  acres  were  originally 
required.  They  also  denied  the  plaintiffs'  allegations 
of  nmsance  or  injury. 

The  action  now  came  on  for  trial.  Mr,  Renshaw, 
Q.C.,  and  Mr.  Howard  Wright  appeared  for  the  plain- 
tiffs ;  and  Mr.  Warrington,  Q.O.,  and  Mr.  Stallard  for 
the  defendants. 

Mr.  Justicb  Kbkewich  said  the  principle  from 
which  one  approached  a  case  of  this  kind  was  that  no 
public  body  whatever,  whether  a  local  authority  or  a 
sailway  company,  could,  after  having  properly  acquired 
land  for  a  particular  purpose,  apply  that  land  for  any 
other  purpose.  Public  bodies  were  authorized  to  buy 
land  for  particular  purpoMs.  So  far  as  the  land  was 
not  required  for  the  particular  purpose,  it  was  land 
which  they  were  not  to  hold.  Whether  they  held  it 
under  the  Public  Health  Act,  1875,  with  a  direction 
to  sell,  was  inunaterial.  The  land  was  not  absolutely 
theirs  ;  they  had  not  got  the  fee-simple  free  from  all 
charges,  encumbrances,  and  limitations  ;  they  only  held 
it  for  certain  purposes.  The  question,  therefore,  in  the 
present  case  resolved  itself  into  this,  Could  this  public 
body,  having'  acquired  this  land  for  sewage  purposes, 
be  said  to  hold  it  for  the  purpose  now  contemplated  ? 
If  they  had  not  the  power,  if  it  was  not  within  their 
ownership,  then  they  were  using  their  i>roperty  for  pur- 
poses which  were  unauthorised,  and  they  would  be 
restrained.  The  question  put  by  the  defendants  really 
depended  on  section  176  of  the  Public  Health  Act, 
1875.  They  had  acquired  the  land  with  perfect  pro- 
priety ;  they  had  acquired  it  for  sewage  purposes.  The 
section  said  : — *'  Any  local  authority  may  for  the  pur- 
poses and  subject  to  the  provisions  of  this  Act  purchase 
or  take  on  lease,  sell  or  exchange  any  lands,  whether 
within  or  without  their  district.  .  .  .  Any  lands 
acquired  by  a  local  authority  in  pursuance  of  any  powers 
In  this  Act  contained  and  not  required  for  the  purpose 
for  which  they  were  acquired  shall  (unless  the  Local 
Government  Board  otherwise  direct)  be  sold.  .  .  ." 
To  make  that  section  apply  it  must  be  ascertained  that 
the  land  was  not  required  for  the  purpose  for  which  it 
had  been  acquired.  Unless  that  was  done  the  local 
authority  did  not  bring  themselves  within  the  section  at 
all.  His  Lordship  was  not  now  concerned  with  any 
question  as  to  whether  this  land  ought  to  be  sold  or 
not  ;  but  he  was  told  that  there  was  a  fetter  on  the 
sale,  a  limit  introduced,  no  doubt,  by  the  Legislature  to 
avoid  questions  under  the  Lands  Glauses  Act.  If  the 
Local  Government  Board  directed  that  the  land  not 
required  for  the  purposes  for  which  it  had  been  acquired 
should  not  be  sold,  it  would  not  be  sold.  But  then  it 
was  argued  that  the  meaning  of  the  section  was  that  the 
liOcal  Government  Board  might  not  merely  direct  a 
sale,  but  might  direct  the  local  authority  to  apply  the 
land  to  other  purposes.  That  would  be  using  words  which 


were  certainly  not  within  the  statute.  All  that  the  Act- 
said  was  that  the  Local  Government  Board  might  direct 
that  the  land  should  not  be  sold,  leaving  other  questions 
open.  He  saw  no  reason  for  concluding  that,  because 
the  Board  had  discretion  to  say  the  land  should  not  be^ 
sold,  therefore  it  was  empowered  to  say  that  the  land 
should  be  applied  to  purposes  other  than  those  for  which 
it  had  been  acquired.  On  that  construction  of  the  Act- 
he  certainly  agreed  with  the  counsel  for  the  plaintiffs. 
It  was  strange  that  though  the  order  of  the  Local 
Government  Board,  dated  April  3,  1897,  purported  to 
be  made  under  section  175,  the  draftsman  of  the  order- 
did  not  follow  the  words  of  the  section.  In  his  Lord* 
ship's  construction  of  the  Act  there  was  no  jurisdiction 
whatever  in  the  Local  Government  Board  to  make  suoh 
an  order  as  this.  It  would  be  giving  the  local  authority 
an  entirely  new  power,  a  power  entirely  alien  to  th^ 
purposes  for  which  the  land  had  been  acquired  and 
totally  unauthorized.  Then  it  was  said  the  case  was- 
concluded  by  section  295,  which  enacted  that  **  all 
orders  made  by  the  Local  Government  Board  in  pursu- 
ance of  this  Act  shall  be  binding  and  conclusive  in 
respect  of  the  matters  to  which  they  refer."  That 
would  not  prevent  the  Court  from  considering  a  ques«^ 
tion  of  jurisdiction.  If  it  could  be  properly  made,  then, 
no  doubt,  an  order  made  under  section  175  would  be- 
conclusive.  The  authorities,  his  Lordship  did  not  think, 
required  to  be  examined  in  detail.  The  only  one  he 
thought  it  necessary  to  refer  to  was  *'  Attomey-Oeneralr 
V.  Teddington  Urban  CouneU  "  ([1898]  1  Gh.,  66). 
There  Mr.  Justice  Romer  held  that  the  local  authority 
must  not  use  land  for  purposes  inconsistent  with  the 
purposes  for  which  it  had  been  acquired.  That  case  alsO' 
showed  that  the  Court  would  be  liberal  in  considering 
the  purposes  for  which  the  land  had  been  acquired.  But 
the  learned  Judge  was  quite  clear  that  the  local 
authority  was  not  entitled  to  use  land  for  purposes- 
which,  though  not  entirely  alien  to  the  purposes  for 
which  it  had  been  acquired,  would  yet  permanently 
interfere  with  those  purposes.  Hie  result  was  that  the- 
defendants,  the  local  authority,  were  without  any  order 
on  which  they  could  properly  rest,  and  were  using  this 
land  for  purposes  for  which  it  was  not  originally^ 
acquired— this  they  had  no  authority  to  do.  The 
plaintiffs  were  therefore  entitled  to  an  injunction  to 
restrain  the  defendants  from  using  this  land  as  a  site 
for  a  hospital  for  infectious  diseases  other  than  small- 
pox. The  claim  for  an  injunction  on  the  ground  oV 
nuisance  went  too  far,  but  that  did  not  disentitle  th» 
plaintiffs  to  the  whole  costs  of  the  action.  It  was- 
sufficient  to  grant  an  injunction  to  restrain  the  defend- 
ants from  what  his  Lordship  considered  to  be  an  excess, 
of  their  statutory  powers. 

[Solicitors— Freshflelds     and    Williams ;    Warren    Sv 
James.] 


Q.B.  Div.  (Ridley  and  I  1899. 

Darling.  JJ)      )  Nov.  2. 

SHABMAN  v.  MASON.* 

Bankruptcy — Order  and  disposition — Goods  lent 
for  ase  in  business. 


This  was  an  appeal  from  the  Mayor's  Court.  The 
action  was  brought  to  recover  possession  of  32  stands 
used  in  the  business  of  a  mantle  dealer  to  show  off  tbo^ 
dresses  to  advantage,  or  damages  for  their  conversion. 
Tliese  stands  were  the  property  of  the  plaintiff,  who^ 
had  lent  them  to  his  brother  to  enable  him  to  set  up 
in  business  as  a  mantle  maker  at  57,  Newington- cause* 
way.  The  brother  afterwards,  in  or  about  January, 
1896,  sold   his    business   to   a  Mrs.    Wright,  a   mantlor 
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who  tisded  oDdflr  the  Mine  of  BoberU  mad  Co., 
wwihif  iBMMfar  of  the  burinoM  to  lold. 
la  immmrjf  1M8,  Mis.  Wriglii  wm  edjodieetod  a  beak- 
npfe,  end  tbe  defendast,  the  iroifeee  in  benkroptej, 
\«6k  MMf  tbo  sleade  aad  fomored  tiiem  to  113, 
Hovmgtoo-cuitewBj*  Hie  pleiotiir  then  deoMiided  the 
goode«ead  e  forrwiwidfiifci  enraed  between  the  ioUei- 
ton  to  the  |ietties«  the  defendaat  offering  to  retoni 
cartoia  steads  whteh  the  pieintiff  denied  were  the 
steads  ranored.  This  aotion  wss  then  brought  to 
reeorer  the  steads  removed  or  dsaisges  for  their  wroog- 
f  nl  deteatioa.  Hie  pUtatiff,  in  his  erideooe  before  the 
Beeotder  ia  the  Msjror's  Coort,  said  thst  he  knew  Mrs. 
Wri^  was  mag  these  stends  in  her  bodnesi  as  Boberti 
and  Co.  The  defendaat  picededieetion  44  of  the  Beak- 
raptc/  Aet,  1883,  aad  thai  the  stands  were  in  the  order 
and  dispoeitioa  of  the  bsakrupt ,  so  that  she  was  the 
xepoted  owaer  of  them,  and  that,  therefore,  tbe  defend- 
aat, as  tmstee,  was  jnstifled  ia  taking  them.  The 
learned  Beeorder  left  the  qneation  to  the  jory  wiiether 
iheae  stands  wars  '*  in  the  pomeerion,  order,  and  dis- 
positioa  of  the  bankrupt  in  her  trade  or  bosinem  by  the 
eoneent  snd  permiselon  of  the  true  ownsr  imder  sneh 
cjreamsteaeee  that  she  was  the  repoted  owner  thereof." 
Hie  jury  answered  in  the  aflBrmatire,  and  the  learned 
Judge  aaeordingljr  gave  jndgoMnt  for  the  defendant. 
The  plamtiif  appealed. 

Mr.  Jelf ,  Q.C.,  and  Mr»  Craastoon  appeared  for  the 
appellant  ;    Mr.  Danekwerte  for  the  respondeat. 

Mb.  JasnoB  Bidlbt,  in  the  eooiae  of  reading  his 
written  judgment,said  that  the  question  for  deeision  was 
whether  thsse  steads  used  for  the  exhibition  of  goods 
for  sale,  bat  not  being  a  part  of  the  goods  for  sale, 
were  goods  in  the  order  aad  disposition  of  the  baakrapt 
within  the  meaning  of  section  44,  sabsection  3  of  the 
Baakroptey  Aet,  1883.  The  words  of  that  section 
had  more  than  once  been  the  sobjeet  of  jodieial  oon- 
stroetioa.  Bee  '*  In  re  Jenkfaison  **  (16  Q.B.D.,  441  ; 
64  £./.,  Q.B.,  601)  :  «<  Colonial  Bank  t.  WUnney  " 
(30  Ch.D.,261  ;  65  L.J.,  Ch.,  685 ;  11  Ap.  Cas..  428  ; 
66  L.J.,  Ch.,  43).  In  the  latter  case  the  deeision  was 
that,  ss  the  custom  of  tbe  firm  was  to  bay  shares  oat  of 
the  partnership  money,  and  use  them  for  the  partner- 
ahip  basiness,  and  as  those  shares  were  intended  to  be 
so  used,  tbey  were  within  the  order  aad  dispusition  of 
the  baakrnpt  within  the  meaaiag  uf  the  statute.  The 
stands,  though  in  a  different  way,  were  quite  as  much 
conneoted  with  tbo  trade  or  basiness  as  were  the  shares 
in  the  **  Colonial  Bank"  ease.  There  was  eridenoe 
upon  which  the  jory  might  properly  find  as  they  did,  and 
the  appeal  must  be  dismissed. 

Mb.  JufiTiOB  Dablino  concurred.  Having  regard 
to  the  language  of  Judges  of  late  years,  he  could  not 
think  that  such  phrases  as  *  *  The  goods  must  be  such  as 
the  party  suffers  the  trader  to  sell  as  his  own  "  could 
now  be  accepted,  although  they  were  quoted  with  appa- 
rent approval  by  Parke,  B.,  in  "  Whitfield  v.  Brand  " 
(16  M.  and  W.,  286).  It  was  there  pointed  out  by 
Parke,  B.,  that  the  words  now  stand  as  *'  possession, 
order,  or  disposition,*'  instead  of  *'  possession,  order, 
and  disposition."  He  (Mr.  Jastioe  Darling)  thought, 
therefore,  that  it  was  enough  if  these  goods  were  in  the 
possession  of  the  bankrupt  in  his  trade  or  business, 
although  they  were  not  in  his  disposition  therein  in  the 
sense  that  they  were  such  things  as  he  sold  in  his 
trade.  The  words  "  order  or  disposition  "  seemed  to 
him  necessary  to  enlarge  the  word  *'  possession  "  so  as 
to  include  something  beyond  visible  occupation  by  a 
reputed  owner.  There  was  extreme  force  in  the 
following  passage  from  the  jodgment  of  Cotton,  L.  J., 
In  **  Colonial  Bank  v.  Whinney  "  :— **  What  meaning 
are  we  to  give  to  these  words  ?  Of  course  where  the 
goods  are  in  the  nature  of  stock  in  trade  there  is  no 
•diiBoulty*  goods  apparently  forming  part  of  the  stock  in 


tsade  of  the  fen  mwt  be  ia  the  order  or  disporiUwi  of 
the  bsakrupt  ia  his  tvade  or  bnsiaess.  Bat,  ia  my 
opiaioB,  the  words  go  fnttlier  thm  thai.  I  tfaiak  the 
trae  eoastraetioa  is  that  the  goads  nrast  be  ia  his  order 
or  dispositioB  for  the  pi  poses  of  or  purpoeea  eonaeeted 
with  his  trade  or  bosniefls.*'  It  was  plam  that  the 
words  need  by  the  Lord  Joslioe  woold  oover  goods 
maeh  less  directly  eonneeted  with  the  baakropt's  trade 
thaa  were  those  ia  qoestioa.  Farther  on  in  the  same 
ease,  lindley,  L.  J.,  eonstraed  these  words  aa  meamng 
**  not  OMxely  visiUy  employed  in  his  trade  or  hnsinces, 
bat  aequired  for  the  porpoees  of  the  bosfaieas  and  used 
for  those  porpoees."  Hie  deeision  of  like  Court  of 
Appeal  in  wfaicfa  theee  expttasioas  were  used  was  re* 
versed  by  the  House  of  Lords,  but  the  reasoning  of  the 
Lords  Justices  upoa  those  points  remained  unaffected  by 
that  decision. 

Appeal  dismissed. 

[Solicitors— 8.  8.  Seal,  for  the  appellant ;  C. 
Botcher,  for  the  respondent.] 


1899. 
Nov.  3. 


Court  of  Appeal  (Lord  Boaaell  of  KQ- ) 
lowea.  C.J..  A.  L.  Smith  aodV 
Vaughan  Williams,  L.  J  J . )  ) 

oobnfobd  v.  thb  cabltok  ba^tk  (limitbd).* 
Malicious    Prosecution — Corporation— Malice — 
Evidence. 
Decision  of  Darling,  J.  (15  The  Times  L.R,, 
166),  affirmed,  but  the  damages  reduced. 


This  was  an  apppal  by  the  defendants  from  the  judg- 
ment of  Mr.  Justice  Darling  in  aa  action  for  malioious 
prosecution,  reported  in  15  The  Times  L.R.,  156  ; 
[1899]  1  Q.B.,  392.  In  this  case  Mr.  Justice 
Darling  held  that  an  action  for  malicious  prosecution 
would  lie  against  a  corporation,  and,  as  will  be  seen, 
counsel  for  the  appellants  declined  to  argue  this  point 
in  the  Court  of  Appeal.  The  facts  were  shortly  these. 
The  plaintiff,  a  married  woman,  was  the  owner  of  a 
grocer's  shop  at  Hastings  with  an  off  licence  attached 
to  it,  aad  her  name  appeared  in  small  letters  over  the 
door  of  the  shop  as  the  licensed  person,  while  simply 
**  Comford  "  in  large  letters  appeared  over  the  shop. 
The  defendants  were  a  limited  company  incorporated 
under  the  Companies  Acts,  who  lent  money  and  whose 
head  offiee  was  in  London.  One  Qower  applied  to  the 
defeadants  through  their  agent  at  Hastiogs  for  a  loan 
and  they  advanced  £5  upon  a  promissory  note  signed  by 
Gower  and  by  the  plaintiff's  husband  as  surety.  Before 
the  plaintiff's  husband  became  surety  he,  at  an  inter- 
view with  the  defendants'  agent,  filled  up  a  form  of 
declaration  to  the  effect  that  he  was  a  householder, 
that  the  business  belonged  to  him,  and  that  the  goods 
at  the  shop  were  his.  At  tUs  interview  the  plaintiff 
and  Gower  were  present,  the  plaintiff  going  in  and  out 
of  the  room  during  the  interview.  Default  having  been 
made  in  repayment  of  the  loan,  judgment  was  obtained 
against  the  plaintiff's  husband,  and  execution  was  levied 
on  the  goods  in  the  shop.  The  plaintiff  claimed  the 
goods,  and  upon  an  interpleader  issue  in  the  Hastings 
County  Court,  Judge  Martineau  gave  judgment  for  her. 
The  Judge,  in  his  judgment,  said  that  he  saw  no  reason 
to  suppose  that  the  plaintiff  knew  the  contents  of  the 
declaration  signed  by  her  husband,  and  he  was  of 
opinion  that  neither  the  plaintiff  nor  her  husband 
intended  to  deceive.  Subsequently,  an  information  was 
sworn  by  the  defendants'  agent  against  Gower,  the 
plaintiff,  and  her  husband,  charging  them  with  con- 
spiracy to  defraud,  and  a  summons  was  issued.  The 
case  was  heard   before   the   borough  magistrates,  when 
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iibfl  chftrge  agunit  the  plaintiff  and  Oower  was  dismissod 
«nd  the  husband  was  committed  for  trial,  bat  the  gnxid 
jury  threw  out  the  bill.  The  plaintiff  thereapon  brought 
this  action.  The  learned  Judge,  who  tried  the  action 
-without  a  jury,  held  that  the  prosecution  was  instituted 
without  reasonable  and  probable  cause,  and  that  the 
defendants  acted  with  malice.  He  also  held  that  an 
4u;tion  for  malidons  prosecution  would  lie  against  a 
corporation.  He  accordingly  gave  judgment  for  the 
plaintiff,  and  assessed  the  damages  at  £100.  The  de- 
fendants appealed. 

Mr.  MoCall,  Q.C,  and  Mr.  P.  Rosb-Innes,  for  the 
defendants,  contended  that  the  plaintiff  had  not  proved 
4ibsence'of  reasonable  and  probable  cause,  and  that 
there  was  no  evidence  of  actual  malice.  Tlie  lesmed 
■counsel  stated  that  he  did  not  propose  to  argue  the 
poiut  that  an  action  for  malicious  pruseeution  would  not 
lie  against  a  corporation.  Upon  the  question  of  malice, 
he  contended  that  there  was  no  evidence  of  malice  in 
the  directors  of  the  conqoany,  nor  in  any  servant  or 
-agent  of  the  company,  and,  even  if  the  Court  came  to 
the  conclusion  that  there  was  evidence  of  malice  in  a 
servant  or  agent  of  the  company,  that  was  not  evidence 
of  malice  in  the  directors,  and  the  company  were  not 
liable. 

Mr.  Mabshall  Hall,  Q.C,  and  Mr.  R.  E.  Moobb 
appeared  for  the  plaintiff,  and  said  that  they  would 
leave  the  question  as  to  the  amount  of  damages  in  the 
hands  of  the  Court. 

The  CousT  dismined  the  appeal,  reducing  the 
damages,  however,  to  £50. 

The  LoBD  Cbisf  Justicb  said  that  to  entitle  the 
plaintiff  to  recover  she  must  prove  two  things  ;  first, 
that  there  was  no  reasonable  and  probable  cause  for  the 
prosecution,  and,  secondly,  that  the  defendants  in  insti- 
-tuting  the  proMcution  were  actuated  by  malice.  His 
Lordship  then  went  carefully  through  the  evidence, 
and  stated  that  he  wished  to  deal  with  a  proposition 
.advanced  by  the  defendants'  counsel  that  the  Court  had 
only  to  consider  the  state  of  mind  of  the  directors  of 
the  company.  A  limited  company  as  a  legal  entity  was 
itself  as  incapable  of  malice  as  it  was  of  love  or  affec- 
tion. Malice  must  be  deduced  from  the  acts  of  servants 
and  officials  of  the  oompany,and  in  determining  whether 
there  was  malice  or  not  regard  must  be  had  not  only 
to  the  acts  and  conduct  of  the  directors,  but  also  to 
the  acts  and  eonduct  of  other  servants  or  agents  of  the 
company  who  were  acting  within  the  scope  of  their 
-authority  and  charged  with  the  institution  of  the  pro- 
secution. His  Lordship  came  to  the  conclusion  upon  the 
whole  of  the  facts  that  the  learned  Judge  was  justified 
in  holding  that  there  was  no  reasonable  and  probable 
cause  for  the  prosecution,  and  in  his  (the  Lord  Chief 
Justice's)  opinion  there  was  evidence  of  actual  malice, 
^and  the  learned  Judge  who  heard  the  witnesses  came  to 
the  conclusion  that  there  was  malice,  and  he  (the  Lord 
Chief  Justice)  saw  no  reason  to  interfere.  In  his 
opinion,  however,  the  damages  were  excessive,  and 
justice  would  be  met  by  assessing  them  at  £50. 

The  LoBDS  JUSTIOES  delivered  judgment  to  the  same 
•effect. 

[Solicitors— C.  H.  Waugh,  for  H.  G.  Phillips, 
Hastings,  for  the  plaintiff  ;  S.  J.  Debenham,  for  the 
defendants.  ] 


Chan    Div.    )  1899. 

(North,  J.)     i  Nov.  8. 

THE  CONSOLTDATBD    EXPLORATION  AND  FINANCB 
COMPANY  (limited)  V.  MUSQBAVB.* 

Contract — Illegality — Bail   in  criminal  case — ^In- 
demnity to  surety— Deposit  of  shares. 

*JEteportedlvD.  PiroArRir  Esq..  Barristerat-Law. 


An  indemnity  given  to  his  bail,  whether  by  the 
prisoner  or  by  some  third  person,  is  illegal. 


This  was  an  action  conneeted  indirectly  with  the 
Brinsmead  frauds.  It  may  be  recollected  that  three 
of  the  persons  connected  with  the  Brinsmead  transac- 
tions were  called  Jordan,  Bernard,  and  Ainsworth. 
Bernard  and  Ainsworth  were  prosecuted  criminally  and 
convicted,  end  are  now  undergoing  sentence.  Tbe 
defendant  in  this  action  becsme  bail  for  Jordan  in 
£1,500.  Jordan  absconded  and  the  bail  was  estreated. 
An  arrangement  had  been  made  between  Ainsworth  snd 
Musgrave  that  1,500  shares  in  the  London  Woollen 
Company,  which  were  transferred  by  the  plaintiff  com- 
pany into  the  name  of  Musgrave,  should  be  held  by  him 
as  security  to  recoup  Musgrave  every  loss  suffered  by  him 
on  account  of  his  becoming  bail  for  Ainsworth  and 
Jordan.  The  object  of  this  action  was  to  compel 
Musgrave  to  retransfer  the  shares  to  the  plaintiff  com- 
pany, who  are  now  in  liquidation.  The  question 
of  legal  interest  in  the  case  was  whether,  it 
being  admitted  by  the  defendant's  counsel  that 
an  indemnity  given  by  a  prisoner  to  his  bail 
was  illegal,  such  indemnity  given  by  a  third  person 
is  also  illegal.  It  is  somewhat  odd  that  no  actual  case 
could  be  found  in  the  books  covering  the  facts.  The 
circumstsnees  were  complicated  to  a  degree  that  can 
best  be  expressed  by  the  popular  epithet — ^mized  ;  and 
evidence  as  to  what  happened  was  scanty.  Bernard  and 
Ainsworth  were  company  promoters  connected  with  a 
large  number  of  companies  that  may  be  said  to  have 
been  identical  with  one  company — ^the  Consolidated 
Contract  Corporation,  whose  name  appears  in  these 
transactions.  Among  the  companies  they  then  con- 
trolled was  the  plaintiff  compsny,  which  was  a 
company  that  had  a  number  of  hona-fide  share- 
holders. The  documents  in  evidence  were  the 
transfer  of  shares  by  the  plaintiff  company  to  Mas- 
grave  for  a  nominal  considenMon  in  common  form  ; 
a  minute  of  a  resolution  of  directors  in  the  plaintiff 
company,  dated  December  23,  1897,  in  the  following 
terms  : — '  *  The  matter  of  guaranteeing  costs  re  Brinsmead 
was  considered,  and  the  Consolidated  Contract  Corpora- 
tion having  agreed  to  pay  by  way  of  premium  £100  and 
guaranteeing  to  indemnify  this  company  against  loss, 
it  was  resolved  that  1,500  shares  (London  Woollen 
Preference)  be  lodged  with  Mr.  C.  6.  Musgrave,  on 
receipt  of  cheque  from  the  Consolidated  Contract  Co^ 
poration,  and  a  further  1,000  London  Woollen  Pre- 
ference shares  with  Mr.  J.  Pronk  "  ;  and  a  letter  dated 
December  23,  1897,  from  Musgrave  to  Harrison  as 
follows  : — **  In  consideration  of  your  transferring  into 
my  name  1,500  shares  in  the  London  Woollen  Company 
(Limited)  I  agree  to  become  surety  for  you  and  Mr. 
Francis  Richard  Jordan  in  the  sum  of  £1,500  each  to 
appear  at  the  High  Court  of  Justice  on  the  trial  of 
*  Regina  v.  Brinsmead  and  others,'  and  also  to  enter 
into  the  required  recognisances  with  regard  thereto  and 
as  to  pajrment  of  costs.  And  I  further  agree  in  the 
event  of  my  not  being  called  upon  under  the  terms  of  my 
recognizance  to  make  any  payment  to  retransfer  tbe  said 
shares  to  you,  or,  in  the  event  of  my  being  called  upon 
to  provide  any  sum  of  money,  to  dispose  ouly  of 
sufficient  shares  to  recoup  for  me  the  amount  so  paid  by 
me,  it  being  clearly  understood,  on  the  other  hand, 
that  should  I  be  called  upon  to  pay  such  an  amount  as 
the  shares  in  question  are  not  sufficient  to  realize,  that 
you  will  pay  mo  any  such  amount  over  and  above 
the  amount  realized  by  the  sale  of  the  shares." 
That  letter  was  written  when  proceedings  of  cerliorari 
were  pending  to  remove  criminal  proceedings  against 
Jordan,  Ainsworth,  and  others  to  the  High  Court. 
Those  proceedings  fell  through,and  Musgrave  gave  fresh 
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Ifce  yriwwgw  for  tad 
Tbeksal  far  lirlM   «m 


Mr.  HMmm,  Q.a,  «i4  Mr.  K«07«a  Ftedber  vera  far 

Mr«  CmmI  far  Mwifiar»  ;  fl»|   Mr,   gfawart  giiUi  for 
1^  Um4^m  W^i^AUm  Cr>wfMiy»  ft  foiMil  putf . 

Mk.  Jvuncz  M^mtm  M4  tfaii^ftfftrtff— itftegiaitfaa 
#r  ill««sllif  ^  Mwfrwro  wm  cnlitfaii  to  «Bt«r  isto  «■ 
arrtwipwMiwi  m i4f  ik» fribmtm with  Bmg^tcm.  Hobftdao 
•otiiw  «r  U«o  roMlotlMi  of  Ow  piMBtiff  cwBpnj,  or 
fco^vMj^  ttNii  Hbe  AftMi  Mi^gH  io  tiKm,  ibe  iafcr* 
«IM«  fa  fe«  diMTB  from  tb«  fo^  tihfti 
0fao4  ki  ai«  flMMM  of  ttw  iilotetl 
ifWMforr«l  bf  ib«0  for  m,  somfaMl  ooiMidentioD  tint  be 
«bo«l4  bimMlf  dmw  vm  Itnt  tlw  iboroo  did  not 
MoMf  fa  tiK  oont^wf «  iUfatfcoillcfAlitf  of  tibotrtDo- 
MtUiAf  It  iMd  bow  oryood  tbtt  tlKro  wm  a  differoaoe 
botwoM  tbo  oioe  wtiofo  indemnity  wm  firen  by  a 
yrfaoMKir  bimiolf  and  tbo  omo  wIkto  It  wao  fiven  bf  a 
0Uimt^*tr  fa  tba  hall.  No  roported  omo  had  been  before 
tbo  Coart«  wbere  aa  iadomnttf  bad  been  given  by  a 
otfnof «r  ;  b«t  tbo  prinoiple  on  vbieb  ttae  eaaoe  were 
doeidorl  and  tbo  reaeom  fiven  were  equallf  applieafalo  to 
a  «Me  wber«  tbo  bidemnity  waa  gtvon  by  tbo  priaooor 
bimeelf,  and  fa  tbe  oaao  wbero  tbo  indomnity 
waa  f<nnid  by  a  atrtng er ;  tbo  poblie  bad  not 
tbo  «amo  protoetion  in  tbe  iutorcat  of  tbo  bail  fa  onf oioe 
tbo  powflta  bo  bad  fa  eao  tbat  tbo  priioncr  did  not 
•bNOood,  Ria  loidibip  road  from  tbo  jodgment  in  tbo 
aaaaof  '' Cripp*  v,  HartnoU ''  (4  Beet  and  Bmitb, 
4U;,apaaMgarrom  **  Pt^endowp  on  Bail/'  utating  tbat 
it  wa«  amantial  fa  tbo  Mcorfty  of  tbo  bail  tbat  tbo 
prinoipal  nboold  \m  oompelled  fa  appear,  and  letting  oat 
wbat  powen  tbo  bail  bad  fa  enforoe  tbe  appoaranoe. 
Ibaeo  powora  a  perwon  irbo  waa  not  binuelf  bail  did 
not  pimcm.  His  lordiilllp  referred  to  the  etatomonta  of 
tba  law  raliad  on  by  defeadaDta'  oooacel  in  "  Pollook  on 
Contraotff  ''  and  '*  Loako  on  Oontraote/'  laying  that 
tbo  o/faet  of  tbo  eaeeti  wea  eorreetly  epitomised  and  the 
fltatomentf  did  not  bear  out  the  defendants'  eontontion. 
Ha  miwt  bold  tbat  the  traniaotion  wea  illegal  and  void. 
Than  It  waa  lAid  that  tbe  plaintilf  eould  not  get  back 
tba  property.  Ho  ooald  understand  that  if  Ains worth 
was  prooaofling  against  Musgrave  he  oould  see  a  diffl- 
oulty  in  bis  way.  It  was  proved  to  him  that  the  plain* 
tiffs  ware  the  real  owners  and  he  must  make  a  decree 
for  a  retransfer. 

(boli(*ltors— Ralph   Raphael;   Ashurit,     Morris,   and 
Co.  ;  Nash,  Fiald,  and  Go.] 


Q.D.  niv.  (RitUt^yand)  1899. 

Darling,  JJ.)         }  Nov.  8. 

LONDON  OOUNTY  OOUKCIL  V,  BEAD.* 

Broful-Woighing  bread— Selling  bread  otherwise 
than  by  weight  —  Belling  twopenny  loaf  — 
3  (Jeo.  IV.,  c.  ovi.,  seo.  4. 

This  oiisa  raisftd  the  question  whether  a  baker  or 
gr<>crr  is  antltlod  to  sell  householti  breiul  under  the 
desoripiion  of  a  **  twopt^nuy  loaf  *'  without  any 
raganl  to  its  weight.  In  form  it  was  an  argument  on 
a  Bpeoial  ohm  stated  by  justices  of  the  peace  for  the 
(lounty  of  Lon<lon  sitting  as  a  (3ourt  of  Summary 
JurlsiUotion  in  the  Town*hall,  Kanslngton.  A  summons 
had  bettn  issued  on  the  oomplaint  of  H.  O.  Strugnell.  an 
iiisi)ector  in  the  employment  of  the  (bounty  (Council, 
oharging  William  Head  with  having  on  March  15,  1899, 

^Hsiturtod  tiy  W.  Uvmiiy  ilHirriTU.  Biq..  l!MTi«tor-At-lAw.  ■ 


fcr 

3  Cfao.  IV.«  e.  orL,  eu  4. 

of  tkei^afl 
bssad  aold  by  baba  or  adkn  of  bnad 
fay  vcigbt,  aad  in  caae  H  ia  aold 
aeOor  sbsll  tBOor  a  peaatty  ; 
tbe  Art  ia  fa  prerest  tba  ai 
of  FfOMb  bread,  faacy  fascad«  or  rolls, 
of  wbicb  bBMd  dealt  wilb  by  tte  sfaliafa  ia  to  be  i 
ace  epedCod  in  aeeluMi  2  tiseroof .    Thejnsftieeadin 
tbo  aonunona  sobjeet  fa   tbo  speeial  < 


tbenaterial 

WilUam 

eanytBff    «■ 

OnMaidi  3fi^he\ 
acotooo  Alfred  Bond  fa 
Boed's  shop.  Alfred  Bond 
aad  asked  for  a  Iwopeuny 
by  Bead  with  a  loaf 
anoe  fa  tlio  ordinary  oottage  loaf  aeoaUy  aold  a» 
a  twopenny  loaf,  for  wbocb  lia  paid  twopence.  Bond 
said  tbat  tfasa  loaf  waa  not  weighed  by  any  one  in  bia 
presence,  and  tbat  notinng  waa  said  to  faim  aa  to  tte 
weiglit.  There  waa  no  evidenee  before  tlio 
tbat  tbe  loaf  bad  erer  been  weighed.  It  wa 
qnently  weigbed  by  the  inapecfar  bimself  and  fonnd  to 
weigh  some  2os.  lees  than  21b.  At  tbe  bearing  of  tbe 
aommona  it  was  contended  on  behalf  off  Bead  that  be 
was  not  asked  for  bread  by  weight,  bat  waa  asked  for  a 
twopenny  loaf,  and  aeeordingly  supplied  one  of  tbat 
value  ;  that  be  waa  not  a  baker  bat  only  a  aeller  of 
bread  ;  that  bo  bad  bought  this  partiealar  bread  know- 
ing that  the  weight  of  each  loaf  waa  lees  than  21b. , 
it  having  been  made  of  the  weight  of  abont  If  lb.  eadk 
loaf  on  purpose  for  ssle  at  2d.  per  loaf  ;  that  he  could 
not  afford  to  sell  21b.  in  weight  at  2d.,  and  that  bia 
price  for  a  2lb.  loaf  was  2^d.  ;  tbat  tbe  porehaser  had 
asked  not  for  a  21b.  loaf  bat  for  a  twopenny  loaf. 
The  justices  held  that  the  vendor  was  not  bound  to  sell 
21b.  or  any  particular  weight  of  bread  and  dismissed  the 
summons,  and  the  inspector  being  diaBatisfled  with  thia 
decision  implied  for  and  obtained  tbe  special  case  aa 
above  stated. 

Mr.  Horace  Avobt,  for  tbe  London  County  Couneil, 
contended  that  the  object  and  policy  of  the  Act, 
8  Qeo.  IV.,  e.  cvi.,  was  that  household  bread  should  be 
sold  by  weight  and  in  no  other  way  whatever,  and  that 
a  seller  of  bread  was  not  excused  from  selling  bread  by 
weight  merely  because  the  purchaser  had  asked  for  bread 
by  denomination  and  without  specifying  tbe  weight  he 
required.  Before  this  statute  bread  oould  only  be  sold 
in  loaves  weighing  41b.  Tliis  statute  enabled  bakere 
and  sellers  of  bread  to  sell  bread  by  any  weight,  pro- 
vided it  was  sold  by  weight  and  not  otherwise.  Counsel 
cited  the  case  of  '*  Hill  v.  Browning  "  (L.R.,  5  Q.B.» 
458). 

Tbe  justices  were  not  represented. 

Tbe  CotTBT,  after  expressing  regret  that  no  argument 
was  forthcoming  in  support  of  the  decision  of  the 
jnstices,  held  that  that  decision  was  wrong  in  law  and 
remitted  the  case  to  the  justices  with  a  direction  to> 
convict. 


Court  of  Appeal  (A.  L.  Smith  and  ) 
Vaughan  Williams,  L.JJ.)       j 


1899. 
Nov.  4. 


THE  MOBOENOBT  AND  THE  BLACKOOOK.* 

Ship— Collision— Tug   and    tow— Damages— Ap- 
portionment. 
The  ship  A  collided  with  the  B,  which  was  in 
tow  of  the  C.    In  an  action  against  the  owners  of 
the  B  and  0  judgment  went  against  the  former 
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by  default,  and  the  B,  which  had  been  sunk  by 
the  collision,  was  raised  and  sold  for  £855,  which 
was  paid  into  Court.  As  regards  the  C,  both  the 
A  aivi  the  C  were  h^ld  to  blame. 

Held,  that  the  G  was  liable  to  pay  half  the  A's 
damage  without  getting  credit  for  the  £855  paid 
into  Court,  so  long  as  the  owners  of  the  A  did  not 
get  more  than  the  total  amount  of  their  loss. 


This  was  an  appeal  from  an  order  made  l^  Ifr.  Justice 
BnQknill  sitting  in  Admiralty,  reported  in  15  The  Times 
L.R.,  547.  The  action  was  brought  by  the  Newry 
-and  Kilkeel  Steamship  Company,  as  the  owners  of  the 
steamship  Moume,  against  the  owners  of  the  barque 
Morgengry  and  the  owners  of  the  steam-tog  Blackcock, 
for  damage  by  collision.  At  the  time  of  the  collision 
the  Morgengry  was  in  tow  of  the  Blackcock,  and  the 
aotoal  collision  was  between  the  Moume  and  the  Mor- 
gengry. The  owners  of  the  Morgengry,  who  were 
foreigners,  made  default  in  delivering  a  defence,  and  a 
decree  was  made  for  judgment  by  default,  and  the  Mor- 
gengry, which  had  been  sunk  by  the  collision,  was  raised 
and  sold  for  £855,  which  sum  was  paid  into  Gourt.  The 
action,  as  against  the  Blackcock,  came  on  for  trial 
before  Mr.  Justice  Booknill,  and  both  vessels,  the  Moume 
and  the  Blackcock,  were  held  to  blame.  The  question 
of  damages  was  referred  to  the  Registrar,  and  when  the 
matter  came  before  the  learned  Judge  to  determine 
what  amount  the  Blackcock  should  pay  it  appeared  that 
the  damage  sustained  by  the  Moume  had  been  assessed 
at  £4,230.  The  plaintiffs^eontended  that,  aoeording  to 
the  Admiralty  rale  applicable  where  both  vessels  are 
.  held  to  blame,  the  owners  of  the  Blackcock  were  liable 
to  pay  half  that  sum — viz.,  £2,115.  The  owners  of  the 
Blackcock,  on  the  other  hand,  contended  that  they  were 
entitled  to  have  credit  given  to  them  for  the  sum  oi 
£855,  which  had  been  paid  into  Court.  Mr.  Justice 
Bocknill  held  that  the  plaintiffs  were  entitled  to  take 
the  £855  out  of  Coiirt  and  to  receive  from  the  owners 
of  the  Blackcock  the  sum  of  £2,115,  so  long  as  they  did 
not  recover  more  than  the  total  amount  of  their  loss. 
The  owners  of  the  Blackcock  appealed. 

Mr.  Carver,  Q.C.,  and  Mr.  D.  Stephens  appeared  for 
the  defendants,  the  owners  of  the  Blackcock  ;  Mr. 
Batten  appeared  for  the  plaintiffs. 

The  CouKT,  having  taken  time  to  consider,  delivered 
judgmoit,  dismissing  the  appeal. 

Lord  Justice  A.  L.  Smith  read  the  following 
judgment  : — On  December  17,  1898,  a  collision  took 
place  in  the  Bristol  Channel  between  three  ships,  the 
steamship  Moume,  the  barque  Morgengry,  and  the  tug 
Blackcock,  which  then  had  the  barque  in  tow,  and  it  is 
not  in  dispute  that  by  reason  of  the  collision  the  steam- 
ship Moume  sustained  damage  to  the  amount  of  £4,146. 
Under  a  decree  of  the  Court  of  Admiralty  in  a  suit 
instituted  by  the  owners  of  the  steamship  against  the 
barque,  the  latter  was  sold  and  the  net  proceeds  of 
the  sale,  which  only  realized  the  sum  of  £855,  were 
paid  into  Court.  The  question  is  whether  the  owners  of 
the  tug  under  the  circumstances  which  exist  in  this  case 
>  have  any  claim  to  be  credited  in  any  way  and  what 
way  with  this  £855.  My  brother  Bucknill  has  held  that 
th^  are  not,  and  has  ordered  the  £855  to  be  paid  out 
to  the  plaintiffs  in  part  satisfaction  of  their  damage  of 
£4,146,  and  against  this  order  it  is  that  the  owners  of 
the  tug  appeal.  To  understand  this  esse  it  is  necessary 
to  bear  in  mind  what  judgments  have  been  given 
and  are  still  standing  ;  for  these  in  my  opinion 
play  an  important  part  in  the  determination  of  this  case. 
And  when  these  and  the  other  facts  are  understood, 
much  of  the  complexity  which  has  arisen  during  the 
mrgumcots  of  the  learned  counsel  for  the  appellants,  the 


tug-owners,  vanishes.  The  material  facts  are  these. 
Ihe  collision  having  taken,  place  as  above  mentioned, 
the  owners  of  the  steamship  brought  an  action  in  the 
Admiralty  Division  against  the  owners  of  the  barque 
for  the  damage  occasioned  to  them  by  the  collision 
brought  about,  as  they  alleged,  by  the  negligent  naviga« 
tion  of  those  on  board  the  barque,  which  damage  we 
know  amounted  to  £4,146.  Subsequently  the  plaintiffs 
added  the  owners  of  the  tug  as  defendants.  Hie  owners 
of  the  barque  upon  being  served  with  process,  though 
they  at  first  appeared,  did  not  further  contest  their 
liability  to  the  plauitiffs,  they  flleU  no  preliminary  act, 
they  pat  in  no  defence,  they  set  up  no  cross-claim,  and 
their  appearance  was  struck  out  for  default  of  filing  a 
preliminary  act  ;  and  they  thereby,  as  it  appears  to 
me,  clearly  admitted  as  regards  themselves  that  they 
were  solely  to  blame  for  the  collision  complained  of  by 
the  plaintiffs.  In  these  circumstances,  upon  Febru- 
ary 27,  1899,  the  learned  President  pronounced  in 
favour  of  the  plaintiffs  for  damages  against  the  owners 
of  the  barque,  subject  to  a  reference  to  the  Registrar 
and  merchants  to  report  thereon,  and  he  condemned  the 
barque  in  the  said  damages  and  costs,  and  decreed  the 
barque  to  be  appraised  and  sold.  This  decree  stands 
unreversed  and  unappealed  against.  The  sale  took  place, 
and  the  sum  of  £855,  which  was  all  the  barque  realized 
after  payment  of  expenses,  was  in  due  course  paid  into 
Court  in  the  plaintiffs'  action.  If  the  barque  had  realised 
the  sum  of  £4,146,  in  my  opinion  the  plaintiffs,  under 
their  judgment  against  the  owners  of  the  barque,  would 
have  been  entitled  to  the  whole  of  that  sum,  and,  if 
they  had  been  responsible  persons,  the  plaintiffs  under 
their  judgment  might  have  recovered  that  amount  from 
them.  As,  however,  the  net  value  of  tlie  barque  by  no 
means  covered  the  damage  sustained  by  the  plaintiffs  by 
reason  of  the  collision— viz. ,  the  £4,14(^the  plaintiffs 
proceeded  with  their  action  agsinst  the  owners  of 
the  tug,  the  owners  of  the  barque  being  entirely 
left  out  and  taking  oo  part  in  the  matter.  The 
owners  of  the  tug  in  tba  action  against  them 
set  up  by  way  of  defence  that  the  collision  was 
solely  caused  l^  the  negligent  navigation  of  the  steam- 
ship Moume.  When  the  action  came  on  for  trial  the 
owners  of  the  tug  defended  it,  and  Mr.  Justice  Bucknill, 
after  hearing  the  evidence,  assisted  by  the  Elder 
Brethren,  on  March  24,  1899,  pronounced  that  those  on 
board  the  steamship  Mourne  and  those  on  board  the  tug 
had  been  guilty  of  negligence  as  regards  the  collision, 
and  he  condemned  the  owners  of  the  tug  and  their  bail 
in  a  moiety  of  the  damages  proceeded  for  by  the  owners 
of  the  steamship  Moume,  and  referred  the  same  to  the 
Registrar  and  merohants  to  report  the  amount.  The 
amount  which  has  been  thus  reported  was  the  moiety  of 
the  £4,146— viz.,  £2,078.  The  learned  Judge,  as 
appears  from  the  shorthand  notes  of  his  judgment, 
found  that  there  had  been  a  bad  look-out  on  buard  the 
tug,  and  that  there  was  also  a  wilful  obstinacy  on  the 
part  of  those  on  board  the  tug  in  not  taking  sufficient  or 
proper  steps  to  try  and  avoid  a  collision,  and  that  they 
held  on  keeping  with  their  engines  full  speed  ahead  and 
hard  starboarding  their  helm.  The  learned  Judge  then 
proceeds  to  point  out  what  the  tug  ought  to  have  done, 
if  she  was  in  circumstances  of  difficulty  in  consequence 
of  the  negligent  navigation  of  the  Moume,  and  that  the 
tug  did  none  of  these  things.  No  finding  was  asked  for 
at  the  trial  on  the  part  of  the  owners  of  the  tug,  as  is 
now  in  argument  suggested  for  them,  that  the  collision 
had  been  brought  about  solely  by  the  joint  negligence  of 
the  tow  and  tug,  and,  in  the  face  of  the  finding  of  the 
leamed  Judge  that  there  had  been  a  bad  look-out  on 
board  the  tug  and  also  wilful  obstinacy  on  the  part  of 
those  on  board  the  tug,  if  such  a  finding  had  been 
asked  for,  it  does  not  seem  to  me  that  it  would 
neoessarily   have   been   obtained,    as   contended  for  on 
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behalf  of  ib«  tag-owner*.  Bat,  at  any  rate,  it  waa 
not  aakec]  for  or  obtainec].  No  eontroreref  erifea  as 
to  the  rule  of  the  Conrt  of  Admiralty  reipecting 
damagee  when  a  coUielon  has  oocoired  by  reason  of  the 
default  of  each  of  the  colliding  ships.  The  difTerenee 
between  the  Admiralty  rule  and  the  eommon  law  rule  is 
pointed  out  in  many  cases,  in  none  more  tersely  than 
by  Lord  Blackburn  in  the  House  of  Lords  in  the  case  of 
**  Cays^r  v.  Carron  Compsny  "  (9  App.  Oas.,  at 
p.  881).  I  need  not  refer  further  to  it,  for  no  dispute 
arises  thereon,  and  the  rule  is  well  known.  But  the 
point  whieh  is  now  tkken  by  the  owners  of  the  tug, 
when  the  plaintiffs  ask  for  the  payment  out  of  Court 
of  the  £8ff5  paid  In  under  their  judgment  of  February  27, 
189V,  agalnit  the  owners  of  the  barque,  is  that  this 
£855  should  be  oredited  to  them,  and  that  the  damages 
reooverable  by  the  owners  of  the  steamship  under  their 
Judgment  against  the  tug-owners  is  £2,073— being  half 
of  the  £4,146— less  £855,  or  that  if  the  plaintiffs 
receive  out  of  Court  the  £855  this  £856  must  be  given 
credit  for  by  them  against  the  £2,073  payable  by  the 
tag-owners,  so  that  the  sum  payable  by  them  to  the 
plaintiffs  is  £1,218,  and  not  £2,078  ;  or,  if  this  be 
not  oorrret,  the  £855  should  be  credited  against  the 
actual  damage  suffered  by  the  owners  of  the  steamship 
—vis.,  £4,146— which  leaves  a  balance  due  from  the 
tug-owners  to  the  plaintiffs  of  £1,645— i.e.,  £4,146 
mtfini  £855,  which  oomes  to  £3,291,  half  of  which  is 
£1,645«  so  that  this  sum,  and  not  £2,073,  must  be 
paid  by  the  tug-owners  to  the  plaintiffs  subject  to  a 
iindtation  decree  to  the  amount  of  £1,802  the  tug - 
owners  have  obtained,  which  does  not  affect  this  point. 
Now,  in  the  oirouinstancee  of  this  case,  in  the  face  of 
the  two  separate  and  independent  judgments  In  favour 
of  the  plaintiffs,  one  of  February  27  against  the  owners 
off  the  barque,  and  the  other  of  March  24  against  the 
tttg-owners,  how  can  the  tug-owners  maintalu  they  are 
•ntitled  to  credit  for  this  £855  when  called  upon  to 
pay  under  the  judgment  of  March  24  the  £2,078 
adjudge<l  against  them  f  't^at  the  plaintiffs  are  entitled 
to  the  £855  for  their  own  use  under  their  judgment  of 
February  27  It  clear,  and  a  great  deal  more  if  the 
barque  had  sold  for  more  or  its  owners  had  been 
responsible  people  and  able  to  pay*  though  it  is  now 
ssid  by  tha  tug<*owners  that  the  plaintiffs  must  oredit 
this  £855  to  them  In  one  or  other  of  the  ways  above  set 
out.  How  so  ?  Under  the  plaintiffs*  juflgment  of 
March  24  against  the  tug-owners  it  is  decreed  that  the 
tug^ownem  shall  pay  to  the  plaintiffs  a  moiety  of  the 
damages  prooeedeil  for.  What  ate  they?  Why,  a 
moiety  of  the  £4,146,  the  damages  whieh  they  had  in 
faet  sustained,  for  It  was  the  £4,146  whldi  they  pro- 
ceeilei!  for  against  the  tug-owners,  and  not  £4,146 
minn9  £855.  lliis  Is  not  the  ease  where  the  plaintiffs 
hava  rpeovered  their  whole  damages,  £4.146,  from  the 
ownen  of  the  barque,  and  are  then  proceeding  against 
tha  owners  of  the  tug.  Theee  two  separate  Jmlgments« 
the  one  against  th«  owner*  off  tha  barque  and  the  other 
against  the  tttg-owners,  In  nty  opinion  conclude  this 
ease  i  they  ar«  dear  upon  their  faca,  and  are 
una|HH»ale«l  against.  Bat,  iff  it  were  otherwise, 
t  do  not  agree  with  the  argumttit  off  the  tug*ownen* 
couMel«  that  in  the  Admlmlty  Couri  la  tha  ease  of 
a  c«>Ui«i«m  t^v  a  tow  ami  ito  tug  with  a  thit^l  vessel 
tha  acts  off  the  tog  aM»  alwaya  held  to  be  the  acta 
off  the  tow,  eo  t^t  separata  damagee  cannot  be 
awa^led  against  each,  and  that  as  a  matter  of  law  the 
collision  must  always  be  held  to  he  brought  about  hy 
the  joint  M«litence  off  both  tow  ami  ti^,  iff  by 
Mfligenoe  at  all.  1%  amy  be  ami  is  so  in  saaay  caaee« 
b«t  as  a  mattee  off  law  oertainly  not  in  all  cases.  In 
the  ease  which  it  was  suggested  at  the  bar  covarvd  the 
pneot,  via.,  the  **  Eagliirhman  ami  the  AiHtralia  ** 
Ul^SQN]  IV,  i;^),  it  will  he  aeett  ttetthe  leaned  PlRm«   i 


dent,  when  holding  the  tow  liable  for  the  acts  of  the 
tog,  expremly  f onnd  that  the  tow  eonld  and  should  have 
restrained,  but  did  not  restrain,  the  speed  of  the  tug« 
and  held,  therefore,  both  tow  and  tug  jointly  to  blame- 
f  or  the  collision.  In  the  present  case  there  is  no  sueh 
finding,  and  indeed,  in  my  opinion,  the  finding  as  far 
as  it  goes  is  to  the  contrary  ;  and  moreover,  in  the 
case  of  the  ««  Englishman  and  the  Australia  "  there 
were  no  two  separate  and  distinct  judgments  standing, 
as  in  the  preaent  case,  against  the  tow  and  the  tug.  It 
is  dear,  too,  from  the  judgment  of  Sir  James  Hannftft 
in  the  '*  Niobe  "  (13  P.D.,  55),  that  a  tow  is  not 
always  responsible  for  the  aets  of  its  tug,  though  in 
many  cases  it  is.  If  it  were  open  to  me  in  this  case 
now  to  hold  that  the  negligent  acts  of  the  barque  and 
the  tug  were  joiut  acts  of  negligence  upon  the  materiala 
before  me  I  could  not  do  so,  for  what  facts  I  have  lead 
me  to  the  conclusion  that  they  were  not  ;  but  in  my 
opinion  this  is  beside  the  real  point  I  have  to  consider. 
For  the  reasons  above,  in  my  opinion,  the  plaintiffs  are 
entitled  to  the  £855  under  their  judgment  of  February 
27  against  the  owners  of  the  barque,  and  also  to  a 
moiety  of  the  damages  proceeded  for  under  their  judg- 
ment of  March  24  against  the  owners  of  the  tug — ».«., 
£2,078,  though  the  tug-owners  have  been  able,as  before 
stated,  to  limit  their  liability  as  to  this  amount  to  the 
sum  of  £1,802.  This  appeal  must  be  dismissed  with, 
costs. 

Lord  Justice  Vauohan  Williams  read  the  follow- 
ing judgment  : — I  think  that  the  judgment  of  Mr. 
Justice  Bucknill  was  quite  right.  The  action,  which  ia 
an  action  in  the  Admiralty  Division  for  damaga  sus- 
tained by  the  Moume  from  collision  at  sea,  was  origi- 
nally against  the  owners  of  the  Morgengry  alone,  but 
the  writ  was  amended  by  the  addition  of  the  owners  of 
the  tug  Blackcock  as  defendsats.  At  the  time  of  the  col- 
lision the  Morgengry  was  being  towed  by  the  Blaekcoek. 
The  owners  of  the  Morgengry  appeared  in  the  aetion,  bot, 
as  they  did  not  file  their  preliminary  act  within  the  time 
limited,  their  appearance  wss  struck  out,  and  the  plain* 
tiffe  took  judgment  by  default  against  the  Morgengry 
for  damage  subjeot  to  a  reference,  and  the  Morgengry, 
whioh  in  the  collision  had  been  sunk  in  the  mud  and 
damaged,  was  by  the  judgment  decreed  to  be  appraised 
and  sold.  This  judgment  was  given  after  hearing 
eounsel  for  the  owners  of  tha  tug  Blackeock.  The  sale  of 
the  Morgengry  yielded  a  net  sum  of  £855  56.  lld.«whieb 
was  lodged  in  Court  to  the  eredit  of  the  Morgengry. 
This  is  the  history  of  the  action  so  far  as  it  rdatea  to^ 
the  Morgengry.  The  other  defendants,  tha  owners  of 
the  tug  Blaekcoek,  defended  the  action  and  charged 
that  the  collision  was  due  to  the  negligence  of  the 
plaintiffs,  and  at  the  trial  it  was  adjudged  tfast  both 
the  Mourne,  the  plaintiffs*  vessel,  and  the  Black- 
cock, the  defendants*  tug»  were  to  blame  ;  and,  aa 
the  tug  was  not  damaged,  it  was  decreed  tfast 
the  owners  of  the  Blackeock  should  be  condemned 
in  the  moiety  off  the  damage,  that  ia,  off  the 
damage  sustained  h>  the  Moame«  subject  to  a 
reference  to  aseees  the  damage.  The  report  on 
the  damage  has  been  ssade  in  pttrsoaaee,as  I  understaad,of 
the  orders  in  the  respective  judgments  agatnrt  the  Morgan* 
gry  ami  the  Blaekcodc :  and  it  appears  by  the  report  tlmt 
tha  whole  damage  in  whkh  the  Morgengry  is  rnndnnmeJ 
aasounta  to  £4«231  Oa.  Sd.,  and  tfast  the  moiHy  in 
reepect  off  whieh  tfae  Blackco^  is 
to  £2,115  10s.  Id.  Tbeee  figwes  have 
altered  by  matters  whieh  do  not  affect  tks  qnestioa  I 
am  discuasang.  Subsequently  to  tfae  smking  of  tK«^ 
repoii  the  pUiatiffK  tfae  owneia  off  tfae  Momwe,  moved 
for  aa  order  that  tt»  £)(&5  5a.  IM.,  tfae  net  sim  result, 
big  from  tfae  sale  of  tfae  Morgc«giy«  should  he  paid  out 
to  tfae  plaintiff^  in  part  aatisfisetien  of  tfae  amowat  of 
damage,   interest,   and  caets  prcneencul   for 
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action  ;  and  ibe  learned  Judge,  Mr.  Justice  Bockaill, 
after  hearing  counsel  in  Court  both  for  the  plaintiffs 
and  for  the  owners  of  the  Blackcock,  made  the  order. 
This  is  the  order  appealed  against  by  the  owners  of  the 
Blackcock,  who  contend  that  in  some  shape  or  other 
they  are  entitled  to  credit  for  the  £855  against  the 
moiety  of  the  damage  in  respect  of  which  they  have 
been  cundemned,  either  by  writing  it  off  the  total 
damage  before  making  the  division  to  arrive  at  the 
moiety,  or  by  writing  it  off  the  moiety  itself.  I  think 
the  owners  of  the  Blackcock  are  entitled  to  nothing  of 
the  sort.  The  judgments  obtained  were  no  doubt  inter- 
locutory, because  such  judgments  were  subject  to  a 
reference,  but  the  declaration  of  liability  was  final,  and 
the  liability  was  different  as  against  the  several  defen- 
dants. I  have  no  doubt  that  since  the  amendment 
adding  the  owners  of  the  Blackcock  as  defendants  the 
action  might  be  treated  as  joint  or  several,  and  that, 
having  regard  to  what  has  happened,  the  action  must 
now  be  treated  as  resulting  in  several  final  judgments 
against  the  Morgengry  and  the  Blackcock  respectively. 
The  judgments  are  different,  the  former  has  been  con- 
demned in  the  whole  damage,  the  latter  in  the  moiety. 
There  is  no  reason  why  the  owners  of  the  Blackcock 
should  have  any  credits  in  respect  of  moneys  paid  by 
the  Morgengry,  at  all  events  till  such  payments  exceed 
that  moiety  of  the  damage  for  which  the  Morgengry 
alone  is  responsible.  In  actions  for  tort  at  common  law 
in  which  interlocutory  judgments  have  been  signed 
against  some  defendants  for  default  such  defendants  do 
not  get  the  benefit,  as  a  rule,  of  the  defences  of  defen- 
dants who  go  to  trial  and  succeed  ;  and,  notwithstand- 
ing that  such  defendants  who  have  gone  to  trial  may 
have  succeeded  wholly  or  partially,  damages  may  be 
SBseswed  against  the  defaulters.  It  may  be  that,  if 
there  are  two  separate  judgments  for  the  same  tort,  and 
the  measure  of  assessment  is  the  same,  a  plaintiff 
cannot  proceed  to  execution  against  a  defendant  without 
giving  credit  for  any  amounts  he  has  received  from 
other  defendants.  But  in  such  a  case  each  defendant  is 
liable  for  the  whole  of  the  damages,  and  it  seems  to  me 
that  cannot  apply  where  the  respective  defendants  are 
not  liable  for  the  same  damages, the  one  being  liable  for 
the  whole  and  the  other  for  half.  It  is  also  to  be 
observed  that  there  is  no  judgment  or  finding  that  the 
Moume  was  to  blame  as  against  the  Morgengry.  If  the 
Blackcock  wished  for  such  a  finding,  I  think  they  should 
have  asked  for  it  by  their  defence. 


Q.B.  Div.  (Ridley  and  I 
Darling,  JJ.)  ) 


1899. 
Nov.  6. 


THB  QUKENY.  W.  H.  NASH,  E<9Q.,   REVISING  BABBISTSB 
— RX  PARTE  GORDON.* 

Election   Law — Registration— Local  Government 
— Parochial  electors — Revising  barrister — Local 
Government  Act,  18M. 
It  is  the  duty  of  a  revising  barrister  to  revise 

the  ownership  and  occupation   lists   of   parochial 

electors  and  the  ownership  claims  for  registration 

as  parochial  electors. 

In  this  case  cause  was  shown  by  the  revising  barrister 
appointed  to  revise  the  lists  of  voters  in  the  Tewkesbury 
and  Stroud  Divisions  of  the  county  of  Gloucester 
against  a  rule  for  a  manfJnmus  obtained  by  the  clerk  of 
the  Gloucestershire  County  Council  calling  upon  him  to 
revise  the  parochial  electors'  lists  in  the  said  divisions, 
^nd  to  hear  and  determine  the  claims  of  persons  to  have 
their  names  entered  in  the  said  lists  in  respect  of  ownership 
and  ocoupation  of  pronnrty  in  the  said  divisions. 
It  appeared  from  an    affidavit   made  by  the  relator  that 

^Reported  by  O.  O.  Wilbrahax,  Esq.,  Barrtster-at-Lav. 


the  revising  barrister  had  declined  to  revise  the  owner- 
ship and  occupation  portions  of  the  parochial  electors' 
lists  of  voters  and  the  ownership  claims  to  be  plaoed 
upon  such  lists  on  the  ground  that  he  had  no  jurisdiction 

to  do  BO. 

Mr.  H.  Button  (Mr.  M.  Powell  with  him)  showed 
cause  on  behalf  of  Uie  revising  barrister.  He  said  that 
the  Local  Government  Act  of  1894,  by  which  the 
parish  councils  were  created,  did  not  provide  for 
the  separate  revision  by  the  revising  barrister 
of  lists  of  parochial  electors.  The  only  lists  he  was 
authorized  to  revise  were  (1)  the  lists  of  persons  en- 
titled or  claiming  to  be  entitled  to  a  Parliamentary  or 
local  government  vote  in  respect  of  an  ownership  quali- 
fication, and  (2)  those  entitled  or  claiming  to  be  entitled 
to  a  like  vote  in  respect  of  an  occupation  qualillcation. 
The  Act  of  1894  did  not  authorise  the  preparation  of 
any  list  over  and  above  these  two  lists.  All  that  that 
Act  did  was  to  provide  for  the  marking  of  names 
appearing  on  the  two  lists  for  its  own  purposes, 
so  that  afterwards  an  ofiicial  might  pick  out 
the  names  of  voters  in  any  given  parish  so^ 
as  to  form  the  register  of  parochial  electors. 
It  was  said  that  an  inconvenience  would  arise  if  this 
view  were  adopted,  because  a  married  woman  not  being 
entitled  to  be  on  the  register  of  Parliamentary  owner- 
ship voters  would  have  to  make  a  daim  year  by  year  in 
order  to  ensure  that  her  name  should  appear  upon  the 
register  of  parochial  elections.  But  the  only  guide 
to  be  followed  was  the  Act  of  Parliament  itself.  Con- 
firmation of  the  revising  barrister's  view  would  be  found 
in  it.  Section  2  (1)  provided  as  follows  :— •'*  The 
parish  meeting  for  a  rural  parish  shall  con- 
sist of  the  foUovdng  persons,  in  this  Act  referred 
to  as  parochial  electors,  and  no  others— namely, 
the  persons  registered  in  such  portion  either  of  the  local 
goveiTmient  register  of  electors  or  of  the  Parliamentary 
register  of  electors  as  relates  to  the  parish  "  ;  section  43 
provided  : — '*  For  the  purposes  of  this  Act  a  woman 
shall  not  be  disqualified  by  marriage  for  being  on  any 
local  government  register  of  electors,  or  for  being  an 
elector  of  any  local  authority  .  .  ,"  ;  and  section  44 
(9)  provided  : — '*  Any  person  may  claim  for  the  puqiose- 
of  having  his  name  entered  in  the  parochial  electors'  list, 
and  the  law  relating  to  claims  to  be  entererl  in  lists  of 
voters  shall  apply."  It  was  intended  that  a  person  not 
already  on  the  register  of  Parliamentary  or  looal 
government  voters  and  who  desired  to  be  on  the  register 
of  parochial  electors  should  make  a  claim  to  be  pot 
on  the  Parliamentary  register  of  voters,  and  then,  under 
section  44  (6),  if  the  claimant  was  not  entitled  to  be 
registered  as  a  Parliamentary  voter,  but  only  as  a  paro- 
chial elector,  the  name  would  be  marked  by  the  revising 
barrister  in  such  a  way  as  to  indicate  that  he  was 
only  entitle!  to  be  registered  as  a  parochial  elector. 
The  revising  barrister's  position  in  the  present  case  was 
twofold.  In  the  first  place  he  declined  to  look  at  the 
claims  to  be  on  the  parochial  register  unless  made  for 
the  Parliamentary  or  county  electors'  register,  tbenee 
to  be  transferred,  if  necessary,  to  the  parochial  list  ; 
and,  secondly,  that  having  revised  the  two  lists — the 
ownership  and  the  occupation  lists— he  had  done  all 
that  was  required  of  him. 

Mr.  Macmorran,  Q.C.,  and  Mr.  Roskill  appeared  for 
the  Gloucesteishire  County  Council  in  support  of  the 
rule. 

Mr.  Macmoeban,  Q.C,  said  this  rule  was  not 
obtained  because  it  was  thought  that  the  re- 
vising barrister  had  not  properly  discharged  his 
duty,  but  in  order  to  raise  a  pure  point  of  law. 
In  the  ownership  list  if  the  name  of  a  persun  appeared 
as  qualified  in  respect  of  two  parifihf*s  a  mark  would  be 
placed  against  the  name  as  regards  one  of  the  parishrs 
and  the  name  would  go  into  the  parochial  electors'  list. 
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If  «i»  msmimm^  baRsfeer  •Ixil  mat  ia, 

the   lufe     perpctOBilv, 

■ligiis  kw  eeaoeil  to  be  ^nlifad  m  Ctet  pannb.  It 
wv  deariy,  thenf oce,  tfae  dntj  of  t&e  ceriMiff  hemiitrr 
to  iwne  Bot  €alj  Che  owtufey  aad  nmnielUiH  Ustm 
■nd  tiie  I»t  of  dune,  hat  eho  the  list  of  pvodhiel 
eieetiin.  a<>ctiaii  44  (6)  pravided  that,  m  ear  case 
where  e  eeBBe  hwi  to  he  nerhed  or  ^wmmd  faecene  it 
t  tluui  once  ia  the  list,  tke  ii  iimii, 
'ohaiU  where  it  ■ppwre.!  ttet  tte  pcaoa  wae 
«atitiefl  td  VDtp  enly  as  a  parediul  elector^  place  a 
Back  ayainet  tiie  aane.,  mffufjiaig 
vea  ca.titlad  to  be  Rgiatexed 
<^leetar,  and  that  the  aane  ao  iaaske.1  ihoold  net  be 
pdbted  m  the  PthrLameatary  register  of  electors,  but  im 
r  Imc  (it  parochial  electors.  Safaaectiaa  8  of  the 
I  pro^iei  that  *'*'  sodft  sepaiate  liats  shall 
form  part  of  Che  rpgiater  of  parochial  electors  ef  the 
pansb  .  .  .  sad  die  law  rrfitisf  to  the  regiBter  ef 
•electors  4ia3.  with  the  esri'itfy  sMditelxene, 
a{ipi7  aceoniinglr,  aal  the  lista  shall,  for  tks 
piipiiiuu  ef  chin  Aet^  he  deened  to  he  pact  of 
wiefa  reenter,'*  Thmrfoce*  if  the  reviAiiig  bacxiater  diii 
BoC  cevTSP  the  fist  ef  parochial  efeetois  aai  claims  to  be 
periwhiil  electors,  he  ootf  ceriMd  a  portion,  sad  not 
tlie  whi)le,  of  *Jie  lists.  The  Rcgiatcatioa  Ordar,  1895, 
proviileit  a  9**^pacBte  form  for  the  li^  of  daiaMats  to  be 
eatered  ia  the  pamdual  eIff*cton''  list.  The  rrnsiaf 
hnrnstcr  was  wmng  t^  rRfnsa^  t<>  rerise  that  part  of 
tfe  Est  which  cooaistel  *yl  parochial  electeis  OB^Jt  aad 
in  aot  ceTisiny  the  list  of  ewnerahip  ilsiii  to  be 
regxatefe<i  as  parochial  eieetors  onlj. 

Hit.  Jrvnrv  Ridlxt  said  that  the  cole  ssaht  be  Bsde 
aheolnte.  The  rrriaiiig  banister  wsks  boand  to  take 
into  eaasitieratioa  the  ewneiahip  aad  orcapatiea  lists  of 
pamefaial  electee*  and  the  owaership  daiaoa  to  be 
registered  as  pacochxal  eleefcoca.  Sectkai  3  of  the  Act 
of  l2i!M  gave  grooad  for  tbe  opposite  eoatentioa,  bat 
its  pravisioaa  w«n^  flohject  to  othar  piuiiiniMai  of  the 
Act.  Sect»}B  4^  shaweii  thsit  there  were  eertaia  pctsone 
who,  thongfc  aot  eotrd*^  to  a  P&rliaaeatazy  Tote, 
cnnld  jet  be  ngpstered  aa  parochial  electers,  aad 
sertioa  44,  sobsectioa  6,  pcarided  for  the  creaticm  of  a 
11  psritc  lL<(t  ef  pwoch^al  eleetoB.  Sabaeedoa  {^  showed 
that  that  list  vaa  to  be  leofcpd  apoa  sa  part  of  the  register 
of  ffeetaca,  sad  when  that  list  caaie  before  the  revising 
barrister  it  was  ia  effect  a  part  of  the  register.  If  there 
had  heca  no  machinery  for  tte  revinan  of  this  list  it 
woalfi  real  I  in  jo!«t  se  it  was  aad  asreviwd.  Sorely  that 
iroold  ait  have  been  iateaied.  With  regard  to  the  lizft  ef 
«^'aiamnta  both  as  ta  owaenhip  aad  eecHpatioa  qoalifca- 
ciooa  the  cse^  was  dear.becaase  it  was  expressly  previa  led 
by  sobocctitm 9  of  aectiaa  44  that  apersoa  may  daim  for 
the  piarpoee  of  having  his  Basse  entered  in  tte  list  of 
pamchial  efeeters,  sad  a  a^arate  form  waa  piovided 
:'or  the  lists  of  sock  daintants. 

M&.  Jr^ncB  DARLixd  gave  jndgiarwt  to  tbe  aaa 
effeet. 

The  cnle  was  aeeoriliugly  BMde  absotote. 

[Solicxtoia— The  Treasary  Solicitor,  for  tbe  Bevisiag 
BasriotBr :  Fiekl,  Reeeoe.  aad  Co.,  for  the  Clak  of  the 
Pteace  of  Gloaeaster.] 


Q.B.  Div.  rLord 

mnowm,  C.J.) 


BOtfTOCK  T.  1LAXSKT  VMBAS  DI5TUCT  COrTCIL.* 

MalioooB  Fkoaicution  Obrtroction  of  kighvay — 
Liabilitj  for  act  of  empi&tff — BMHonaMe  and 
pfobable  caoae — Actmg  oo  comiael^B  opinion. 


ISM. 
Nov.  6.       ! 


Tk  defeadaatsja  their  defease,  said  Aat  they  had 
ad   probable   caose  for  taking  the  ] 
Bgs  they  did  against  the  plaintiff,  imd.  that   thiey  i 
without   sniiee  aui   in   the    6ona  jide  hdief  that  I 

Dr.    Blaha    Od^ers,    Q.C.,  aad    Xr.    P. 
appeared  for  tile   piaiatiff  ;    sad   Xr.    Lawaaa  Waltea* 
Q.C..  aai  Dr.  Cooper  were  for  the  defeodancx. 

Dr.  Blakk  Od^kbs,  ■&  opening  the  t 
this  actioB  bad  asisea  ■&  the  f  oUowhig  < 
The  plaintiff.  Xr.  Eilward  Bi*nry  DesleLh. 
proprietor  of  WoabweU  smi  Bostock'a 
he  resided  at  Glasgow  as 
wg^  perssaacDtly  staciomed  there,  ffis  brother-n-law, 
Xr.  Frank  Bootock,  siana^^i  a  tcavelliog  uieaagwip.and 
oa  the  occasion  oat  of  wtiick  tihe  urnauiL  diapote  aiii— 
waa  tahing  the  show  from  Yock  to  Lomloa.  Oa 
December  15.  I-*!}?,  it  arrived  at 
sitnated  near  Hantinjdon.  It 
Bamsey  there  waa  a  broMi  open  space,  with  1 
either  side,  ealLed  the  ^*  Grest  Whyte,"  sad  a  i 
was  held  these  eveiy  Wednewiay.  Loni  de  Ramsey  waa 
lord  of  the  manor  and  had  the  right  of  levyiag  toUa  aa 
an  carta.  staLls.  kc.,  stanriHf  on  the  *"-  Grvat  Wkyte  " 
on  market  days.  This  ri^ht  he  had  let  to  a  lady  aauaeJ 
Xiss  Groomes.  On  pcevieoa  occasioaa  the  pukintiff^s 
menigerie  had  visited  BaaiSk^y  aad  the  show  had  beta 
held  on  the  ''  Great  Wkyte.'*  Everything  went  oa 
ssBoothly  aati%  aft^  the  passing  of  the  Local  Goveia- 
Bsent  Jlct,  the  erbaa  «iistriet  coeacfl  csase  inso  ed&ee. 
The  Menagerie  arrived  at  Bauiey  oa  Deceaiber  l^ 
I::»t>r,  and  the  foreman  saw  Xias  Groames  aad  obtainad 
a  ceataact  from  her  for  the  ose  of  the  groozui  after 
payneat  of  the  fee  of  two  gmataa,  aad  the  show  waa 
set  op  ca  the  '^  Great  Whyte.'  Jka  odScial  oi  tka 
district  cocxkL*iI  then  cams  sod  said  that  the  show  mosl 
not  ceznain  there  ;  bat  he  waa  told  that  a  fee  hftd  bcea 
paid  for  the  ^rocod  ami  waa  shown  the  space  the  vaaa 
would  take  ap,  after  which  he  weat  away.  Tbe  show 
waa  held  aad  the  next  maniinjg  the  mcaagerie  proceeded 
to  Loadon.  Nearly  a  year  after  thxs«  oa  Xovember  ^, 
IS'jH,  the  plaiiitiff .  Xr.  E.  H.  Bostoek.  who  had  had  oa 
iiitimitiiiii  that  there  bad  beea  aaf  duficnity  aboot  tha 
menairerie  at  Ramsey,  rBceiv«»d  a  ktter  froas  the  district 
coaacil  informing  him  that  they  hsAl  preferred  an  imiict- 
ment  Si^ainst  him  at  the  previoos  Hansin^loa  sessxoos  for 
wilfully  obetmctin^  the  highway  at  Kamsey,  acui  thaa 
the  graoil  jury  had  found  a  trae  bill.  They  forthar 
informeii  him  that  the  aext  step  weold  be  for  aa 
application  to  be  made  for  a  warrant  for  hs  apprebea- 
sion.  aai  they  therefore  siu^^ie^ed  that  he  shonlti  cwa-^ 
sent  to  appear  before  a  justice  and  be  bound  over  ta 
artenl  the  next  assxik^ft.  I'be  plaintiff  expreesed  moeh 
snrprise,  and  said  he  could  hardly  anange  to  conaa  fcan 
Gla^ow  to  Honsin^ca  to  aaswer  aa  otfeaee  ha 
knew  nothing  about.  A  good  deal  of  corresp^'odeaBe 
thcrn  parsed  between  the  clerk  of  the  coaactl  aad  tha 
plaint  i:f.  an  i  the  latter  was  told  that  oaless  he  waa 
willing  to  come  to  Ramsey  to  be  bouad  over  ta  attaad 
the  a!<»iBW  a  warrant  mn:»t  issae  in  tha  ardinary  way. 
The  ^*'nri^  wrote  apologizing  for  the  obetractioa  sad 
the  aMwer  was  a  demand  for  ;W  guineas  for  co$ts  which 
had  been  iacnrred.  He  declined  to  pay  this,  bat  caaM 
dowa  from  Glasgow  to  Ramsey  aad  was  booad  over  ta 
appear  at  the  Hontin^on  .Assises  oa  Janoacy  li.  Tha 
case  was  tried  before  Xr.  Justica  Wills,  who  m  tha 
course  of  the  case  expcessed  his  cpcnioa  that  Mr. 
Bosto^  was  aot  respocfedble,  aad  the  >try  f  ooad  him  aot 
guilty.  The  ptaintiff  then  bvaugbt  this  actioa  sgaiao^ 
the  def eadaats  for  malxciow  pcosocvtiaa. 

Tha  IaULI>   CBitr  Jmici  intiaaitit   that  this  was  a 
case  m  which  couasal   ought   to  acaaa  to  a 
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Mr.  Lawsqn  Walton  said  that  specific  notice  had 
been  given  to  the  plaintiff's  manager  not  to  cause  the 
obstruction  complained  of. 

The  plaintiff  was  called  and  said  that  he  had  not  be«D 
to  Ramsey  for  13  years,  and  the  last  time  he  was  there 
the  menagerie  was  pitched  on  the  *'  Great  Whyte  " 
and  no  objection  was  made. 

Cross-examined,  the  plaintiff  said  that  his  was  the 
only  name  which  appeared  on  the  vans. 

Mr.  Henry  Hines,  the  plaintiff's  foreman,  said  that 
he  was  in  charge  of  the  show  on  the  day  in  question. 
He  had  been  to  Ramsey  once  before  a  good  many  years 
ago.  He  went  to  see  Miss  Groomes  when  he  arrived  at 
Ramsey  and  she  showed  him  where  the  gromid  was,  and, 
after  drawing  ap  the  vans,  a  gentleman  came  up  and 
objected.  Witness  said  he  had  a  contract  with  the  lady 
for  the  ground,  and,  after  showing  him  where  the  vans 
would  stand,  he  went  away.  Witness  paid  Miss  Groomes 
two  guineas.  The  show  remained  at  Ramsey  one  night 
and  started  off  early  next  morning. 

Cross-examined,  witness  said  he  was  asked  to  take  the 
show  to  a  field  but  he  objected,  because  the  lady  had 
already  let  the  ground  to  him. 

Mr.  Frank  Bostock  said  that  he  had  gone  on  to 
London,  but  returned  to  Ramsey  the  same  evening. 
About  9  p.m.  he  received  a  document  notifying  that 
the  district  council  had  resolved  that  the  **  Great 
Whyte  "  was  not  to  be  obstructed  by  the  menagerie. 

Miss  Groomes  said  that  the  Wednesday  market  was 
held  originally  in  the  High-street,  but  for  more  than 
20  years  she  had  taken  tolls  for  stalls,  car  is,  &c., 
standing  in  the  *'  Great  Whyte."  She  paid  Lord  de 
Ramsey  rent  for  that  right.  The  menagerie  had  always 
eet  up  their  vans  on  the  "  Great  Whyte  "  as  long  as 
she  could  remember,  and  she  had  received  tolls  for 
them.  The  foreman  on  the  occasion  in  question  came 
to  see  her  and  asked  if  the  show  could  stand  on  the 
*'  Great  Whyte.''  She  demurred,  as  she  knew  that  the 
council  objected,  but  gave  leave  as  the  day  was  market 
day,  and  she  considered  she  had  the  right  to. 

Cross-examined,  witness  said  that  for  some  years 
there  had  been  very  few  market  stalls  on  Wednesdays. 
The  council  had  objected  to  stalls  standing  on  the 
*' Great  Whyte."  She  therefore  suggested  that  the 
show  should  be  held  in  the  field. 

Re-examined. — ^Ilie  menagerie  used  to  come  once  in 
four  or  five  years  and  the  townspeople  liked  it. 

For  the  defendants,  Mr.  Serjeant,  clerk  to  the  council, 
was  called  and  he  said  that  he  remembered  a  time  when 
a  river  ran  down  the  **  Great  Whyte,"  which  was  sub- 
sequently covered  over.  A  resolution  in  1874  was 
passed  by  the  local  board,  of  which  Lord  de 
Ramsey  «as  chairman,  expressing  the  opinion  that 
the  property  in  the  *'  Great  Whyte  "  was  vested 
in  the  local  board.  The  menagerie  was  a  con- 
siderable obstruction,  and  after  discussion  a  resolution 
was  passed  that  the  clerk  should  take  such  proceedings 
as  might  be  advisable  against  Messrs.  Wombwell  and 
Bostock.  Counsel's  opinion  was  taken,  and  it  was 
resolved  to  prefer  an  indictment  for  obstruction  against 
them.  Witness  could  not  find  out  where  Mr.  Bostock 
was,  and  it  was  not  till  November,  1898,  that  he  dis- 
covered that  he  was  living  in  Glasgow.  The  apology 
said  to  have  been  made  by  him  was  never  received  by 
the  defendants.  The  defendants  were  in  no  way  actuated 
by  malice,  but  simply  followed  counsers  advice. 

At  the  dose  of  the  evidence,  Dr.  Blakb  Odobbs  con- 
tended that  there  was  no  reasonable  and  probable  cause 
for  preferring  an  indictment  against  the  present  plaintiff. 
The  man  who  ought  to  have  been  indicted  was  the  mao 
who  actually  did  obstruct.  He  also  argued  that  the 
course  of  conduct  pursued  by  the  defendants  towards  the 
plaintiff  was  evidence  of  malice. 

There  being  no  questions  of  fact  to  go  to  the  jury, 


The  LoBi>  Chief  Justicb  gave  judgment,  and  said 
that  the  plaintiff  had  failed  to  make  out  his  claim. 
There  was  no  dispute  about  the  facts.  The  plaintiff 
was  not  at  Ramsey  on  the  occasion  in  question,  and 
knew  nothing  of  what  was  done  there,  but  he  was  the 
employer  of  the  persons  who  did  the  things  complained 
of,  and  his  was  the  only  name  which  appeared  on  the 
menagerie  vans.  There  was  distinct  authority  that  if 
an  act  of  obstruction  was  effected  by  an  employi,  even 
contrary  to  the  instruction  of  the  employer,yet  he  would 
be  held  liable  (*'  Reg.  v.  Stephen,"  7  Best  and  Smith, 
710).  Therefore  if  there  was  an  obstruction  in  fact, 
which  was  not  disputed,  it  was  an  indictable  offenoe, 
for  which  the  employer  might  be  indicted,  though  he  was 
not  present  and  did  not  know  the  act  was  done.  It 
was  idle  to  suggest  that  in  the  proceedings  taken  the 
defendants  were  actuated  by  malice,  or  that  there  was 
an  absence  of  reasonable  and  probable  cause,  if  counsers 
advice  was  taken  and  acted  upon.  A  usual  course  had 
been  adopted,  and  there  must  be  judgment  for  the 
defendants,  but  without  costs.  This  was  not  the  case 
of  a  person  coming  and  insisting  on  a  right  to  do  a 
particular  act  with  the  intention  of  persisting  in  it,  but 
it  was  the  case  of  a  casual  visitor,  who  had  no  notion 
of  contesting  the  right  of  doing  the  thing  complained 
of.  In  his  Lordship's  opinion  the  proper  remedy  for  the 
defendants  to  have  taken  would  have  been  to  have 
ordered  the  vans  to  be  promptly  removed. 

Judgment  was  entered  for  the  defendants  without 
costs. 


Q.B.    Div. 
(Bigham,  J.) 


1899. 
Nov.  6. 


BOOKEB  AND  CO.  V.  THE  POCKLINGTON  STEAMSHIP 
COMPANY    (limited).* 

Ship — Charter-party — Construction — *'  All  salvage 
shall  be  for  owners'  and  charterers'  equal 
benefit"  —  Deductions  before  division — Net 
pecuniary  result. 

This  action  was  tried  upon  an  agreed  statement  of 
facts,  which  was  as  follows  : — 1.  The  defendants  are 
the  owners  of  the  steamship  Focklington.  The  plaintiffs 
at  the  time  material  to  the  questions  in  this  action  were 
the  charterers  of  the  steamship.  2.  By  a  charter-party 
dated  August  9,  1898,  and  made  between  the  plaintiffs 
and  the  defendants,  the  plaintiffs  chartered  the  Fock- 
lington for  three  round  voyages  between  the  United 
Kingdom,  the  West  Indies,  and  (or)  Bermuda  at  the  rate 
of  £525  per  calendar  month.  The  charter-party  provided 
by  Clause  2  that  the  owners  should  maintain  the  vessel 
in  a  thoroughly  efficient  state  in  hull  and  machinery  for 
and  during  the  service  ;  by  Clause  6,  that  if  any  damage 
prevented  the  working  of  the  vessel  for  more  than  24 
hours  the  hire  should  cease  until  she  was  again  in  an 
efficient  state  to  resume  her  service.  Clause  20,  **  All 
derelicts  and  salvage  shall  be  for  owners'  and  charterers* 
equal  benefit.  Penalty  for  non«performance  of  this  con- 
tract estimated  amount  of  damages."  3.  The  plaintiffs' 
claim  is  to  a  moiety  of  some  salvage  earned  by  the 
Focklington  during  the  charter-party  and  to  a  return  of 
hire.  4.  On  January  3,  1899,  during  the  second  voyage 
under  the  charter-party,  the  Focklington  fell  in  with  the 
disabled  steamer  Dart,  and  rendered  salvage  services 
to  her  l^  towing  her  into  Queenstown  Harbour.  5.  On 
January  9,  1899,  the  owners  of  the  Focklington,  the 
defendants  in  this  action,  commenced  an  action  in  the 
Admiralty  Court  to  recover  salvage  from  the  owners  of 
the  Dart,  her  cargo,  and  freight.  6.  At  the  conelnsion 
of  her  voyage   in   January,  1899,  the   Focklington  was 


^Baportad  hy  JT.  O.  KoBUiaoN,  Esq.,  BwrJator-at'Law. 
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docked,  and  repairs  were  being   executed  upon  ber  from 
January  11  until  January  24.    7.  By  their  statement  of 
claim  in  the  salvage  action  the    owners  of  the  Pookling- 
ton  alleged  that  *'  the  Pocklington   towod  the  Dart  813 
miles  and  stood   by   at   request    for   a   very  long  time, 
and  lost  four  days.    Her  hull,  engines,  and  towing  gear 
were    strained    and    damaged   and    part   of    her   cargo 
lost,  and   losRes   and    expenses   hare    been   incurred." 
Particulars   of   the   claim    of   such     losses     and     ex- 
penses    were     deliyered     in     the   action,     and     con- 
sisted  of  (1)  repairing   damage   done   to    the    vessel  ; 
(2)  renewing   fractured   tail-end   shaft  ;    (3)  ropes  and 
gear  used  in  towage  ;    (4)  extra  oil  and  coal  ;    (5)  port 
bill  at  Queenstown  ;    and  (6)  detention    during   repairs. 
8.  The  action    for   salvage    came    on  for  hearing  before 
Mr.  Justice    Phillimore,  who    by  his  judgment  awarded 
to  the  owners  of  the  Pocklington  the  sum  of  £2,750,  as 
well  as   the   costs   of   the   action.     9.  The    defendants 
contend  that   before   dividing   the  award  there   should 
be    deducted    therefrom  (1)  the  amount  of    the   repairs 
attributable   to   the   salvage   services,  (2)  the  cost   of 
renewing  the  fractured    tail  and  shaft.  (3)  the    cost    of 
ropes  and  gear   used    in   towage,  (4)  the  cost  of   extra 
oil  and  coal  consumed,  (5)  the  port  bill  at  Queenstown, 
(6)  the  hire  for  the  period  during  which  the  Pocklington 
was  under  repair,  and  (7)  the  balance  of  costs  incurred 
in     the    salvage   action    over   and   above     the     taxed 
costs    recovered     from     defendants,     and     that     the 
balance    is    devisible      between     the     present     plain- 
tiffs and    defendants.      10.  The  plaintiffs  contend  that 
the    amount   to  be  divided  should  be  the  amount  of 
the  award,  namely   £2,750,  less   the   extra  costs  in  the 
salvage  action   as  above,  and    that   half    of  the  balance 
is  due  from  the  defendants.    The    plaintiffs  further  con- 
tend that  if  the  defendants  are   entitled   to    deduct  the 
amounts  set  out  in  paragraph  9  hereof  the  plaintiffs  are 
also  entitled  to  have  deducted  from  the  award  and  paid 
to  them  in  full  the  loss  of  time  during  the  services   and 
the  cost  of  extra   coal   consumed.    This  contentioo  the 
defendants  admit.     11.  The   plaintiffs    further   contend 
that  the  defendants  are  not   entitled   to  deduct  the  hire 
during  the  time  the  Pocklington  was   under  repair  inas- 
much as  the  same  does  not  represent  hire  earned    under 
the  terms  of  the  charter-party.  The  opinion  of  the  Court 
is  desired  upun  the  i^bove  contentions. 

Mr.  Carver,  Q.C.,  and  Mr.  A.  D.  Bateson  appeared 
for  the  plaintiffs  ;  Mr.  Butler  Aspinall,  Q.C.,  and  Dr. 
Lennard  for  the  defendants. 

Mb.  Justice  Big  ham  read  the  following  judg- 
ment : — If  Clause  20  of  the  charter-party  stood 
alone  there  could,  I  take  it,  be  no  doubt  as  to  its 
meaning.  '*  Kqual  beneQt  "  cannot  be  accorded  to 
shipowner  and  charterer  without  taking  into  account 
what  each  has  contributed  towards  securing  the  benefit. 
Salvage  in  this  clause  does  not  mean  the  amount 
recovered  in  the  suit  in  the  Admiralty  Court.  It  means 
the  net  pecuniary  result  of  the  salvage  operations. 
Therefore,  it  follows  that  from  the  sum  awarded  by  the 
Admiralty  Court  all  the  losses  mentioned  in  para- 
graph 9  of  the  case  must  be  deducted  by  the  shipowner, 
and  the  balance  only  divided.  Such  a  division  will 
satisfy  the  requirements  of  Clause  20.  But  it  is  said 
that  Clause  20  muRt  be  read  by  the  light  of  the  other 
clauses  of  the  charter-party,  and  particularly  of  Clauses 
2  and  6.  I  agree  tliat  the  document  is  to  be  read  as  a 
whole,  and  that  if  it  appears  that  some  clauses  are 
intended  to  qualify  the  interpretation  of  others  effect 
must  be  given  to  such  intention.  I  do  not,  however, 
think  that  any  clause  in  the  charter-party  is  intended  to 
affect  or  alter  what  I  conceive  to  be  the  dear  meaning 
of  Clause  20.  Clause  2  provides  that  the  shipowner  is 
to  maintain  the  vessel  in  a  thoroughly  efficient  state  for 
and  during  the  service, and  Clause  6  provides  that  if  any 
damage  prevents   the   working   of   the  vessel  for  more 


than  24  hours  the  hire  shall  oease.  Thid  charterers  say 
that  the  interpretation  which  I  put  on  Clause  20  relieves 
the  shipowners  of  the  burdens  whieh  these  two  clauses 
impose  upon  them,  and  does  it  at  the  charterers' 
expense,  inasmuch  as  it  has  the  effect  of  reducing  the 
amount  of  salvage  to  be  divided.  I  do  not  however 
agree  with  this  contention.  It  is  the  salvage  operations 
which  have  caused  the  damage  and  the  loss  of  hire, 
and  the  Admiralty  Court,  though  not  awarding  to  the 
ship  a  specific  sum  in  respeot  thereof,  has  taken  both 
heads  of  loss  into  consideration  in  fixing  the  amount 
payable  by  the  salved  ressel.  In  other  words,  if  there 
had  been  no  loss  of  hire  and  no  damage  to  the  vessel 
the  award  would  have  been  proportionately  less,  and 
the  charterers  would  have  got  what  they  get  now» 
neither  more  nor  less. 

Judgment  for  the  defendants. 

[Solicitors— Field,  Boscoe,  and  Co.,  for  Batesons, 
Warr,  and  Wimshurst,  Liverpool,  for  the  plaintiffs  ; 
Downing,  Bolam,  and  Co.,  for  Bolam  and  Co.,  Sunder- 
land, for  the  defendants.] 
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This  action  was  brought  by  the  trustees  of  the  will  of 
the  late  Sir  John  Millais,  as  owners  of  property  in 
Palaoe-gate,  and  by  W.  R.  Rogers,  the  owner  of  ad- 
joining property,  for  the  purpose  of  enforcing  restrictive 
covenants  against  the  defendant,  who  is  the  owner  of 
the  property  known  as  Thomey-house  at  the  comer 
of  Palace-gate  and  Kensington-gore,  and  proposes  to 
build  a  large  block  of  residential  flats  upon  it.  On 
May  31,  1869,  the  then  Duke  of  Bedford  purchased  a 
plot  of  laud,  which  was  part  of  the  property  to  which 
the  action  related,  from  Messrs.  Cubitt  and  Co.,  and 
covenanted  to  erect  thereon  not  more  than  one 
messuage,  or  dwelling-house,  which  was  to  be  used  for 
a  private  residence  only,  and  no  trade  or  hnsinens  was 
to  be  carried  on  there.  Subsequently,  on  July  31  in  the 
same  year,  he  purchased  an  adjoining  plot  upon  similar 
conditions,  except  that  there  was  no  restriction  as  to 
the  number  of  houses  to  be  built  upon  it.  These  cove* 
nants  were  expressed  to  be  intended  '  *  to  enure  for  the 
benefit  of  '*  Messrs.  Cubitt  and  Co.,  *'  their  heirs  and 
assigns,  or  others  claiming  under  them  for  any  of  their 
lands  adjoining  or  near  to  "  the  property  purchased  by 
the  Duke.  The  Duke  subsequently  purehased  another 
adjoining  plot,  with  respect  to  which  no  covenants  were 
entered  into.  Sir  John  Millais  bought  his  property  in 
Palace-gate  from  Messrs.  Cubitt  in  1873  and  built  a 
house  upon  it.  The  conveyance  to  him  contained  no 
express  assignment  of  the  benefit  of  the  covenant 
entered  into  by  the  Duke  of  Bedford.  In  1872  the 
Duke  of  Bedford  died,  and  his  successor  no  longer 
wished  to  live  at  Thomey-house.  In  order  to  enable 
him  to  dispose  of  the  property  more  freely,  Messrs. 
Cubitt  in  1876  executed  a  deed  releasing  him,  so  far  a;* 
they  oould,  from  the  covenant  relating  to  the  number 
of  houses  to  be  built  on  the  property.  The  plaintiff 
Rogers,  who  was  one  of  the  firm  of  Cubitt  and  Co.,  and 
consequently  one  of  the  original  covenantees,  purchaseil 
property  in  Palace-gate  from  the  firm  after  the  date  of 
this  release.  The  defendant  had  purchased  from  the 
Duke's  devisees. 

Mr.  Haldaxe,  Q.C,  and  Mr.  Christopher  James, 
for  the  plaintiffs,  argued  that  the  cases  relating  to  the 
enforcement  of   restrictive   covenants   by   the  assignees 
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of  the  original  oovenantee  fell  into  three  classes — (1) 
those  where  there  is  a  building  scheme  ;  (2)  those  where 
there  has  been  an  express  assignment  to  the  assignee 
of  the  benefit  of  the  ooTonants  ;  and  (3)  those  where 
there  has  been  a  distinct  expression  of  intention  that 
the  covenants  shall  be  for  the  benefit  of  the  assignees. 
The  present  case  fell  under  the  last  head.  The  covenants 
were  intended  to  enure  for  the  benefit  of  the  assignee, 
eren  if  he  was  unaware  of  their  existence.  The  benefit 
of  the  covenant  was  disfcributed  and,  as  it  were,  annexed 
to  every  part  of  the  covenantees'  adjoining  land  ;  in 
this  respect  the  case  was  like  that  of  a  building  scheme. 
The  benefit  of  the  covenants  ran  with  the  land  at  law, 
and  not  only  in  equity.  Even  if  8ir  John  Millais  and 
his  executors  did  not  become  entitled  to  the  benefit  of 
the  covenants,  yet  the  plaintiff  Rogers  was  entitled  to 
enforce  them.  The  projected  block  of  flats  would 
involve  a  breach  of  the  covenants.  Either  it  was  more 
than  one  house,  and  consequently  a  breach  of  the 
portion  forbidding  the  erection  of  more  than  one,  or 
else,  if  it  was  only  one  house,  it  involved  carrying  on 
a  trade  or  business,  and  was  not  used  as  '*  a  private 
residence,"  an  expression  which  could  not  be  inter* 
preted  to  mean  several  private  residences. 

The  defendant  called  Mr.  Williams,  the  arohiteet  of 
the  proposed  building,  who  put  in  and  explained  the 
plans.  He  explained  that  it  was  not  intended  that  there 
should  be  any  portions  of  the  building  common  to  the 
use  of  the  tenants,  except  the  hall,  courtyard,  and 
staircases,  and  that  none  of  the  flats  were  intended  to 
open  directly  into  the  street.  The  flats  were  intended 
to  open  on  to  staircases  leading  down  to  an  open 
eonrt-yard  surrounded  by  cloisters  intended  to  enable 
the  tenants  to  get  to  the  front  entrsnoe  dryshod. 

Mr.  Hughes,  Q.C,  and  Mr.  A.  J.  Allbn,  for  the 
dtfendant,  said  that  there  bad  been  some  confusion 
as  to  the  meaning  of  covenants  entered  into  for  the 
benefit  of  the  covenantee  and  o'  other  persons.  Covenants 
were  primarily  entered  into  with  the  co-'enantee,  and 
he  was  sometimes  given  the  power  of  ijsigning  the 
benefit  of  tham  to  his  assignees,  but  he  was  (except  in 
the  case  where  there  was  a  building  scheme)  under  no 
obligation  to  nse  his  right  for  the  benefit  of  his 
assignees.  No  one  could  have  any  right  exoept  through 
the  covenantee.  There  were  thus  two  questions  which 
should  be  kept  distinct  :— (1)  Did  the  vendor  acquire 
the  right  to  transfer  the  benefit  of  the  covenant  to 
other  persons  ?  (2)  Had  he  in  fact  assigned  the  benefit 
to  the  particular  purchaser  ?  In  this  case  there  could 
be  no  question  that  Messrs.  Cubitt  and  Go.  had  the 
power  to  transfer  the  benefit  of  the  covenants  to  a  pur- 
chaser from  them,  but  they  had  not  assigned  them 
to  Sir  John  Millais.  The  covenant  was  a  purely  personal 
obligation,  and  not  annexed  to  the  land.  There  was  strong 
evidence  that  it  was  not  intended  to  give  Sir  John 
Millais  the  benefit  of  the  covenants,  because  the  convey- 
ance to  him  contained  a  partial  recital  of  the  convey- 
ance to  the  Duke,  but  the  recital  stopped  before  it 
reached  the  restrictive  covenants.  The  covenants  were 
not  reciprocal— for  instance,  Sir  John  Millais's  covenant 
as  to  the  restraint  of  carrying  on  a  trade  or  business  was 
of  a  much  more  limited  character  than  that  in  the  oonvey- 
anoe  to  the  Duke  of  Bedford.  It  would  be  unreason- 
able to  give  Sir  John  more  extensive  rights  against  the 
Duke  than  the  Duke  had  against  him.  There  could  be 
no  doubt  that  the  plaintiff  Rogers  had  no  right  to  stop 
the  erection  of  any  number  of  houses.  But  the  proposed 
block  would  not  be  more  than  one  house.  If  a  house 
was  inhabited  by  several  families  that  would  not  make 
it  more  than  one  house,  nor  would  the  existence  of 
more  than  one  entrance  door. 

Mb.  Justice  Fab  will  delivered  the  following  con* 
sidered  judgment.  After  stating  the  facts  he  continued 
as  follows  :— In  this  state  of  facts  three  questions  arise 

No.  3.— Vol.  XVI. 


for  determination  :  ~(1)  Whether  the  building  proposed 
to  be  erected  by  the  defendant  is  a  breach  of  the- 
covenant  in  the  indenture  of  May  31,  1869  ;  (2)  of 
that  in  the  indenture  of  July  31,  1869  ;  and,  if  so,  (3) 
whether  the  plaintiffs  or  any  of  them  are  entitled  to  suo- 
in  respect  of  such  coveni^t.  In  considering  the  first 
two  questions  I  have  to  determine  three  points  :— (1) 
Whether  the  building  proposed  to  be  erected  is  one 
messuage  or  dwelling-house  ;  (2)  if  it  is  one  only,  is  it- 
adapted  and  used  as  and  for  a  private  residence  only  ; 
(3)  will  a  trade  or  business  be  carried  on  upon  the 
premises  by  the  mode  in  which  the  defendant  proposes 
to  use  the  same.  In  my  opinion,  a  block  of  flats  such- 
as  is  proposed  is  not  one  messuage,  but  several.  I 
cannot  see  any  substantial  difference  for  the  purposes- 
of  a  covenant  of  this  nature  between  a  terrace  of  ad- 
joining residences,  separated  from  one  another  verti- 
cally, and  a  pile  of  residences  separated  from  one 
another  horizontally.  If  the  building  of  the  defendant 
was  carried  no  higher  than  the  ground  floor  it  would,  in 
my  opinion,  be  impossible  to  contend  that  each  of  the 
residences  opening  on  to  the  inner  area  was  not  a 
separate  house,  and  I  cannot  see  thav  the  superposition 
of  seven  other  rows  of  residences  can  mako  any  differ- 
ence. This  is  a  mere  question  of  construction,  on. 
which  a  rating  case  such  as  that  cited  ('*  Attorney- 
General  V.  Mutual  Tontine  Westminster  Chambers 
Association,  Limited  "  ;  1  Ex.  D.,  469)  can  have- 
little  bearing  ;  but  I  would  point  out  that  in 
that  case  the  Court  held  that  the  whole  block  was 
a  house,  but  pointed  out  that  each  set  of  chambers 
might  be  a  house  also.  The  case  of  the  domiu  man- 
sionalis  cited  at  page  477  has  some  bearing  on  the 
point.  The  covenant  in  the  deed  of  July,  1869,  differa* 
from  that  in  the  earlier  deed  in  that  it  contains  no 
express  covenant  that  there  shall  be  one  messuage  only  ; 
but  on  the  true  construction  of  the  covenant  I  have 
come  to  the  conclusion  that  the  result  is  the  same.  In 
my  opinion  a  large  building  which  is  to  be  used  as  30 
or  40  separate  residential  flats  does  not  answer  the 
description  of  a  messuage  to  be  used  as  and  for  a  private- 
residence.  But  even  if  the  whole  structure  coold  be 
regarded  as  a  private  residence  only,  it  is  difficult  to- 
see  how  30  or  40  different  families  and  establish- 
ments can  find  place  therein,  unless  the  owner  of 
such  entire  messuage  is  carrying  on  the  trade  of 
letting  apartments.  The  third  question  is  that  which 
was  most  elaborately  argued — ^vix.,  whether  the- 
benefit  of  the  covenants  in  the  two  ind«sntores  of 
1869  passed  to  Sir  John  Millais  and  through  h'm 
to  his  trustees  so  as  to  enable  them  to  maintain  thia- 
action.  It  is  not  contended  that  the  burden  of  these- 
covenants  has  not  passed  to  the  defendant  ;  he  is- 
obviously  bound  by  reason  of  notice,  whether  the 
covenant  as  regards  him  runs  with  the  land  or  not. 
(**  Tulk  V.  Moxhay  "  ;  2  Ph.,  774.)  It  has  been  argued 
that  this  is  a  covenant  the  benefit  of  which  runs  with 
the  land  at  law,  or  if  not  at  law,  at  any  rate  in  equity, 
and  further  that  even  if  this  is  not  so  the  benefit  of  the 
covenants  passes  by  the  express  general  words  **  rights, 
easements,  or  appurtenances  belonging  or  reported  to 
belong  thereto."  In  my  opinion  the  benefit  of  the 
covenants  runs  with  the  land  now  vested  in  the  Millais^ 
trustees  at  law.  I  do  not  think  it  necessary  to  call  in 
aid  the  analogy  of  easements,  as  suggested  by  Mr. 
Haldane,  on  the  authority  of  **  L.  and  S.-W.  Railway 
V.  Qomm  "  (20  Ch.D.,  562).  The  accurate  expression 
appears  to  me  to  be  that  the  covenants  are  annexed  to 
the  land  and  pass  with  it  in  much  the  same  way  as  title 
deeds,  which  have  been  quaintly  called  the  sinews  of 
land  (Co.  Litt.,  6  a.).  Thus  the  right  to  sue  on 
such  eovenants  passes  to  the  heir  and  not  to  the 
executor  ;  the  assignee  of  such  covenants  could  sue 
under  the  old   law   in   his   own  name  in  the  days  when 
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-the  Msignee  of  no  other  chose  in  action  ooald  do  so  ; 
.and  before  the  practice  as  to  venue  was  abolished, 
actions  on  sach  covenants,  when  brought  by  lessees, 
-were  local  and  not  transitory  (see  '*  lliursby  v. 
Plant,''  :L  WiBS.  Saund.,  299  n.  10>.  The  law,  in 
fact,  acted  on  the  sound  principle  of  giving  damage 
-to  the  party  aggrieved.  Covenants  whidi  run  with 
"the  land  must  have  the  following  characteristics  : — 
i(l)  They  must  be  made  with  a  covenantee  who  has  an 
interest  in  the  land  to  which  they  refer.  (2)  They  must 
•concern  or  touch  the  land.  Ic  is  not  contended  that  the 
•covenants  in  question  in  this  case  have  not  the  first 
efaaracteristic,  but  it  is  said  that  they  fail  in  the 
second.  I  am  of  opinion  that  they  possess  both.  Adopt* 
ing  ihe  definition  of  Mr.  Justice  Bay  ley  in  *'  Mayor  of 
Congleton  v.  Pattison  "  (10  East,  185),  the  covenant 
must  either  afifect  the  land  as  regards  mode  of  occupa- 
ifion  or  it  must  be  such  as  per  se,  and  not  merely  from 
collateral  circumstances,  affects  the  value  of  the  land. 
It  is  to  my  mind  obvious  that  the  value  of  Sir  J. 
Millais's  land  is  directly  increased  by  the  covenants  in 
question.  If  authority  is  needed  I  would  refer  to 
-**  Mann  v.  Stepheiis  "  (15  Sim.,  377),  a  case  very 
similar  to  t&e  present,  **  Vyvyan  v.  Arthur  "  (IB. 
and  C,  415),  "  the  Priors  case  "  (1  "  Smith's  L.C.," 
56),  **  Fleetwood  v.  Hull  "  (23  Q.B.b.,S5),  "  White 
^.  Southend  Hotel  Co."  [1897]  1  db.  D.,  767).  I  see 
no  difficulty  in  holding  that  the  benefit  of  a  covenant 
cons  with  the  land  of  the  covenantee,  while  the  burden 
•of  the  same  covenant  does  not  run  with  the  land  of  the 
covenantor.  This  must  always  be  the  case  with  regard 
to  grants  in  fee  if  it  be  the  better  opinion — as  Lord 
Justice  Cotton  in  **  Ansterberry  v.  Corporation  of  Old- 
iiam  "  (29  Ch.  D.,  775)  and  the  editors  of  «'  Smith's 
L.  C. "  think — that  the  harden  of  such  covenants  never 
runs  with  the  land.  At  c<Mnmon  law  the  lessee's 
covenants  ran  with  the  land,  but  the  lessor's  did  not 
cun  with  the  reversion  ;  the  Statute  32  Hen.  VIII., c.  34, 
was  passed  to  give  the  reversioner  the  same  benefit  the 
lessee  had  ;  and  the  definition  of  a  covenant  which  runs 
with  the  land,  stated  by  the  learned  editors  of 
^'  Smith's  Leading  Cases"  (p.  68),  is  **  when  either  the 
liability  to  perform  it  or  with  right  to  take  advantage 
of  it  passes  to  the  assignee  of  that  land."  But  a 
covenant  may  have  the  two  characteristics  above 
mentioned  and  yet  not  run  with  the  land  ;  it  is  in  each 
-case  a  question  of  intention  to  be  determined  by  the 
«Ooart  on  the  construction  of  the  particular  document, 
and  with  due  regard  to  the  nature  of  the  covenant  and 
^e  surrounding  circumstances.  No  covenant  can  run 
with  the  land  which  has  not  the  two  characteristics 
Above  mentioned,  but  every  covenant  which  has  those 
two  characteristics  does  not  necessarily  run  with  the 
land.  That  it  is  a  question  of  intention  in  each  case  to 
be  determined  on  construction  is  apparent  from  the  judg- 
ment of  Vice-chancellor  Hall, in  *'  Renals  v.  Cowlishaw  " 
(9  Ch.  D. ,  125),  a  judgment  of  the  highest  authority, 
not  only  from  the  weight  attaching  to  the  opinion  of  the 
learned  Vice-C!hanceilor,but  also  from  the  approval  that 
it  has  received  in  the  Court  oC  Appeal  and  the  Honse  of 
Lords.  See  *'  Martin  v.  Spicer  "  (14  Ap.  Ca..  12), 
and  '*  Nottingham  Brick  and  Tile  Co.  v.  Butler  "  (15 
Q.B.D.,  269).  llie Courts  have  drawn  the  inference  that 
the  parties  intended,  or  in  other  words  the  Courts  have 
held  on  the  true  construction  of  the  documents  that  they 
liave  contracted,  that  the  covenants  shall  or  shall  not 
run  with  the  land  from  various  circumstances.  Thus  in 
'**  Renals  v.  Cowlishaw  "  there  was  nothing  to  show 
what  assigns  were  intended  by  the  words  of  the 
•covenant  :  there  was  no  necessary  implication  that  each 
assign  of  each  parcel  of  the  Tender's  land,  whether 
acquired  before  or  after  the  date  of  the  deed,  was  to 
liave  the  benefit  of  the  covenant  ;  the  impression, 
indeed,  was  to  the  contrary,  and  the  Courts  accordingly 


held  that  the  covenant  did  not  run,  but  must  bo  ex- 
pressly assigned  in  order  to  pass.  Contrast  this  with  the 
case  of  ordinary  covenants  for  title  ;  these  undonbtedly 
run  with  the  land  and  each  purehasor  of  each  portion  of 
the  land  gets  the  benefit  of  the  covenants  so  far  as  they 
relate  to  the  land  imrchased  by  him.  In  both  these 
cases  the  covenants  are  entered  into  with  the  heirs  and 
assigns,  but  in  the  first  case  the  word  *'  assign,*' 
on  its  true  construction  of  the  deed,  means 
'*  assign  of  the  covenant,"  in  the  latter  "  assign  of  the 
land,  to  which  is  annexed  the  benefit  of  the  covenant  by 
virtue  of  the  evidence  of  intention  so  to  contract  which 
is  found  in  the  deed  and  the  surrounding  drcom- 
stances."  Again,  take  the  cases  of  building  schemes. 
There  is  no  express  assignment  of  the  benefit  of  the 
covenants,  but  it  is  held  that  the  true  intent  of  the 
parties,  and  consequently  the  tme  construction  of  the 
covenant,  is  to  be  found  by  applying  the  words  of  the  deed 
to  the  surrounding  circumstances.  A  similar  conolusion 
has  been  arrived  at  in  cases  where  there  is  no  general 
scheme,  but  various  persons  enter  into  similar  covenants 
with  reference  to  lands  that  lie  adjacent  to  one 
another.  It  is  sufficient  for  me  to  refer  to  **  Notting- 
ham Brick  and  TUe  Co.  v.  Butler  "  (15Q.B.D.,  at 
p.  248,  affirmed  16  Q.B.D.,  778),  **  Western  v. 
MacDermott  "  (L.R.,  1  Eq.,499  ;  2 Ch., 72),* 'Whatman 
V.  Gibson"  (9  Sim., 196),  •'Coles  v.  Sims  "  (Kay,  56). 
Treating  it  then  as  a  question  of  construction,  I  find 
an  express  contract.  The  draftsman  would  appear  to 
have  had  Vice-Chanoellor  Hall's  words  before  him  when 
he  framed  this  covenant  and  I  think  it  wonld  be  difficult 
to  express  the  intention  in  clearer  words.  Inasmuch  as 
the  covenantees  at  the  date  of  the  covenant  owned  the 
land  now  belonging  to  the  Millais  tmstees,  and  soch  land 
is  in  faet  **  near^  to  "  the  defendant's  land,  I  see  no 
uncertainty  as  to  the  land  to  be  benefited.  I  shoold 
add  that  in  my  opinion  there  ean  be  no  difference 
between  law  and  equity  in  constraing  snch  covenants 
with  a  view  to  seeing  whether  they  do  or  do 
not  run  with  the  land.  The  same  words  in  the 
same  document  most  necessarily  bear  the  same  meaning 
in  all  the  CJourts.  It  is  tme  that  in  many  of  the  oases 
decided  by  the  Court  of  Chancery  expressions  are 
found  to  the  effect  that  the  defendants  are  bound  in 
equity  whether  the  eovenants  in  strictness  run 
with  the  land  or  not.  But  I  think  that  such 
expressions  are  due  to  the  retnctance  that  the  Vioe- 
Chancellors  felt  to  expressing  any  opinion  on  points  of 
common  law,  and  for  the  reason  that  I  have  already 
stated  I  cannot  see  how  such  covenant  oould  ran  in 
equity  if  it  does  not  run  at  law.  One  other  point  was 
made  by  Mr.  Hnghes — y^z.,  that  Sir  J.  Millais  knew 
nothing  of  the  existence  of  theee  covenants  at  the  time 
that  he  bought,  and  I  assume  this  to  be  the  faet,  as  no 
evidence  to  the  contraiy  was  tendered,  but  in  my 
opinion  it  is  immaterial  ;  aueh  knowledge  has  never 
been  held  a  necessary  condition  to  suooess  in  an  action 
on  a  covenant  which  runs  with  the  land  at  law.  The 
plaintiff's  right  in  such  an  action  does  not  depend  upon 
what  he  believes  himself  to  have  bonght  but  upon  what 
he  has  in  fact  bought,  and  he  has  bought  the  land  with 
the  covenants  annexed.  The  defendant  is  not  injured, 
for  he  bought  the  land  with  knowledge  of  the 
covenant  and  he  can  daim  no  more  than  the 
land  with  that  burden  upon  it.  If  authority  is 
needed  for  this,  **  Child  v.  Douglas  "  (Kay,  560)  is 
expressly  in  point  and  is  not  affected  in  this  respect  by 
anything  said  on  the  appeal  or  at  the  trial  or  by  any 
subsequent  authority.  It  is  not  neoessary  for  me  to 
determine  whether  the  benefit  of  the  eovenants  wonld 
pass  under  the  general  words  to  which  I  have  referred 
above,  H  such  covenants  did  not  ran  with  the  land.  If 
they  are  not  in  fact  annexed  to  the  land  it  may  well  be 
that  the  right  to  sue  thereon  cannot  be   said  to  belong 
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or  be  repated  to  belong  thereto,  but  I  express  xu)  final 
opinion  on  this  point.  In  the  yiew  that  I  take  of  the 
rights  of  the  Millais  trustees  I  must  make  a  distinction 
and  grant  an  injunction  as  asked,  but  it  is  at  their  suit 
alone  that  I  do  so.  The  plaintiff  Rogers  joined  in  a 
deed  of  October  30,  1876,  whereby  Cubitts  released  the 
derisee  of  the  late  Duke  of  Bedford  from  the  covenant  as 
to  the  erection  of  one  dwelling-house  only.  I  have 
already  held  that  the  defendants  threatened  end  in- 
tended to  erect  a  number  of  dwelling-houses,  and  this, 
as  against  Rogers,  they  are  entitled  to  do.  I  cannot 
hold  that  these  facts  constitute  a  business,  although  if 
I  had  thought  that  they  constituted  one  dwelling-house 
only,  I  might  have  come  to  a  different  conclusion.  1  think 
that  the  proper  course  is  to  dismiss  the  action  so  far  as 
it  sets  up  any  claim  by  Rogers  ;  it  would  not  be  right 
that  the  judgment  should  appear  to  be  made  at  his  suit 
or  that  he  should  be  in  a  position  to  enforce  an  in- 
junction whieh  is  obtained  on  the  strength  of  another's 
title.  The  defendant  was  restrained  from  building  as 
above  described  and  ordered  to  pay  half  the  general 
costs  of  the  action. 


Q.B.  Div.  (Ridlev  snd  | 


1899. 
Nov.  7. 


.  Div.  (Ridley  snd  f 
Darling,  JJ.)  I 

WBIDB  V.  DYKE.* 

Landlord  and  Tenant— Yearly  tenancy — Notice  to 
quit-  Sufficiency  of. 


This  was  an  argument  on  a  special  case  stated  by 
justices  sitting  in  the  petty  sessional  division  for 
the  district  of  Weston-super-Mare.  The  respondent, 
William  Dyer,  made  an  application  to  the  justices  to 
recover  certain  premises  known  as  4,  Holbuad-street, 
Asheombe,  under  the  Small  Tenements  Recovery  Act, 
1838  (1  and  2  Viet.,  o.  74).  The  respondent  was  the 
owner  of  the  house  in  question,  end  the  appellant  was 
the  tenant  upon  a  yearly  tenancy  from  Lady  Day  to 
Lady  Day  at  a  rent  nut  exceeding  £20  a  year.  On 
March  24,  1898,  the  respondent  served  on  the  appellant 
a  notice  to  quit  in  these  terms  : — **  I  hereby  give  you 
notice  tu  quit  and  deliver  np  to  me  all  that  cottage, 
gsrden,  and  premises  situate  and  known  as  No.  4, 
Holland-street,  Asheombe,  Weston-super-Mare,  on  the 
24th  day  of  June,  1898,  or  at  the  end  uf  your  current 
year's  tenancy.  Dated  this  24th  day  of  March,  1898." 
The  notices  prescribed  by  the  Act  having  been  duly 
served,  the  justices  issued  a  warrant  of  possession,  hold- 
ing that  the  notice  to  quit  above  set  out  was  a  valid 
legal  notiee  to  quit  on  March  25,  1899.  The  appellant, 
being  dissatisfied  with  this  decision  in  point  of  law, 
applied  for  and  obtained  a  special  case  which  sub- 
stantially set  out  the  facts  above  stated. 

Mr.  BaooKX  LiTTLX,  for  the  appellant,  argued  that, 
as  the  teoanqy  was  a  yearly  tenancy,  six  months'  notice 
to  quit  was  requisite  to  determine  it.  The  notice  m 
question  was  bad  because  it  prescribed  either  June  24, 
1898,  which  was  only  three  months  distant  in  point  of 
time,  or  the  end  of  the  current  tenancy,  which  was  the 
following  day.  He  cited  **  Doe  and  Mayor  of  Rich- 
mond V.  MorpheU  "  (7  Q.B.,  577),  in  which  ''  Doe 
and  Lord  Hontingtower  v.  Culliford  "  (4  D.  and  R., 
248)  was  dissented  from.  The  latter  case  practically 
covered  the  present.  It  was  further  considered  as  over- 
ruled in  Cole  on  Ejectment,  vide  p.  58.  [Mb. 
Justice  Dasling  referred  to  "  Doe  and  Williams  v. 
Smith,"  5  A.  and  E.,  850.1 

Mr.  Layman,  for  the  respondent,  was  not  called  upon 
to  argue. 

The  CouBT  dismissed  the  appeal. 

*Bepofted  hf  W.  Hussky  GBirjrxTH,  Eaq.,  Barriftter-at-Law. 


Mb.  Justice  Ridley,  in  giving  judgment,  said  that 
the  notice  to  quit  was,  in  his  opinion,  a  good  notice  to 
quit  on  March  25,  1899.  In  considering  the  cases  deal- 
ing with  notices  to  quit  the  particular  terms  of  the 
notice  in  each  case  must  be  considered.  In  no  two  oases 
were  the  terms  of  the  notice  identical,  and  all  one 
could  do  was  to  extract  the  principle  from  the  cases 
previously  decided.  In  "  Doe  v.  Morphett  "  (7  Q.B., 
577)  the  earlier  case,  '*  Doe  v.  Culliford  "  (4  D.  and 
R.,  248),  had  been  treated  as  bad  law,  and  particularly 
an  opinion  expressed  k^  Mr.  Justice  Bayley  had  been 
observed  upon.  But  with  great  respect  bis  Lordship 
said  it  seemed  to  him  that  the  opinion  of  Mr.  Justice 
Bayley  in  the  earlier  case  was  correct,  and  there  was  ini 
his  view  nothing  in  the  decision  of  '*  Doe  v.  Mor- 
phett  "  which  militated  against  that  opinion.  The* 
principle  was  that  these  notices  should  be  construed  so 
that  a  sensible  meaning  might  be  given  to  them.  The 
oonstruction  contended  for  by  the  appellant  in  this 
ease— namely,  that  the  notiee  was  given  to  quit  in  a  few 
hoars— was  not  a  sensible  meaning  to  put  upon  the* 
words. 

Mb.  Justice  Dabling  concurred,  and  thought  he 
could  not  do  better  than  apply  to  the  notice  to  quit  ut 
this  case  words  used  by  Lord  Denman  in  **  Doe  and 
WiUiams  v.  Smith  "  (5  A.  and  £.,  at  p.  850)  with, 
reference  to  the  notice  given  in  that  case.  That  notice- 
was  certainly  described  by  Mr.  Justice  Littledale  as  & 
lame  and  inaccurate  notice,  but  '*  I  think,"  said  Lord 
Denman*  **  this  notice  was  well  enough." 


Q.  B.    Div.       \ 
(Phillimore,  J.)    j 


1899. 
Nov.  7^ 


OLABKE  ▼.  HASTIE.* 

Married  Woman — Liability — Separate  estate— » 
-^Contract  during  coverture — Jointure  accruing 
on  husband's  death. 


In  this  case,  the  trial  of  which  was  begun  on  Kovem-^ 
ber  2,  Mr.  Rawlinson,  Q.C.,  and  Mr.  C.  E.  Jones 
appeared  for  the  plaintiff  ;  Mr.  Bray,  Q.C.,  and  Mr» 
H.  D.  Bonsey  for  the  defendant,  Mrs.  Hastie  (late 
Angerstein),  now  wife  of  Colonel  James  Hastie. 

The  plaintiff's  claim  was  against  the  defendant  as- 
maker  of  a  joint  and  several  promissory  note  (with  her 
late  husband,  William  J.  Angerstein)  for  £1,000  and 
interest  at  5  per  cent,  from  its  date,  January  7,  1876, 
payable  one  month  after  the  death  of  William  Anger- 
stein,father  of  William  J. Angerstein, who  died  in  August, 
1897.  It  was  alleged  that  the  defendant  had  separate 
estate  at  the  date  of  the  making  of  the  note,  which  she 
intended  to  make  liable,  and  still  has  separate  estate. 
The  defendant  denied  that  she  made  the  note.  She 
farther  pleaded  that  at  the  date  of  the  note  she  had  no 
separate  estate  free  from  restraint  on  anticipation  or  in 
respect  of  which  sho  could  contract,  and  that,  if  she  had 
sudi  estate,  none  of  it  was  now  existing  nor  had  she 
now  any  separate  estate  liable  for  payment  of  the  note. 
She  denied  that  she  made  the  note  (if  at  all)  in  respect 
of  or  with  intent  to  bind  her  separata  estate,  and 
pleaded  that  she  made  it  (if  at  all)  at  the  request  of  and 
under  the  compulsion  of  her  late  husband,  and  that  it 
was  payable  only  in  the  event  of  his  surviving  his 
father  and  succeeding  to  his  property,  which  he  did  not 
do.  Bhe  denied  that  there  was  any  consideration  for 
the  note  and  pleaded  the  Statute  of  Limitations  in  bar 
of  any  claim  for  interest  beyond  the  last  six  years. 
She  further  denied  that  plaintiff  was  holder  of  the 
note  at  the  commencement  of  the  action,  and  alleged 
that  he  had  proved  against   the  estate  of  the  late  W.  J. 

*Beportad  by  H.  O.  Skowdkk,  Esq.,  Barrist«r-at-law. 
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prospectors.  He  thought  the  meftning  of  that  was  that 
the  syndioateB  agreed  to  pay  that  sum  for  every  block 
of  ten  claims  when  a  company  was  formed  to  take 
over  and  work  the  block,  so  that  the  syndicates  need 
not  pat  ttieir  hands  into  their  own  pockets  to  pay  the 
proqwotors.  The  Mashonaland  mining  regulations 
showed  that  certain  conditions  precedent  had  to 
be  performed  by  persons  who  desired  to  be  holders 
of  claims,  and  in  those  regulations  occurred  the 
phrase  '*  flotations  of  faiocks."  In  his  opinion  the 
plaintiffs  failed  to  show  that  there  had  been  a  flotation 
of  blocks  within  the  meaning  of  the  mining  regulations. 
Further,  and  he  preferred  to  base  his  judgmiAt  on  this 
.ground,  he  thought  there  had  been  no  sale  at  all 
to  a  third  company.  The  parties  to  the  amalga- 
mation scheme  never  intended  that  there  should  be 
a  sale.  In  a  circular  addressed  by  Sir  John  Willoughby 
to  the  shareholders  of  the  companies  attention  was 
directed  to  the  alternative  courses  of  flotation  and  in- 
crease of  capital.  It  seemed  to  be  clear  that  the  scheme 
was  not  a  scheme  for  flotation,  but  was  one  by  which 
the  companies  were  to  incresse  their  capital  and  keep 
the  property  to  themselves.  He  thought  that  the 
Judgment  of  the  Lord  Chief  Justice  was  right. 

LoBD  Justice  Collins  was  of  the  same  opinion.  The 
onus  was  on  the  plaintiffs  to  show  that  the  conditions 
precedent  to  their  right  of  actioc  had  been  fulfilled. 
The  agreements  between  the  prospectors  and  the  syndi- 
-cates  were  made  on  the  basis  of  the  existing 
mining  regulations,  and  the  meaning  of  the  word 
**  flotation  "  in  the  agreements  was  to  be  understood 
by  reference  to  the  rules  which  defined  what 
was  meant  thereby.  A  prospector  who  obtained  a 
licence  was  by  the  regulations  entitled  to  peg  out  a 
block  of  ten  claims,  and  he  was  therenpon  required  to 
sink  a  shaft  within  four  months  and  do  certain  other 
work.  This  was  a  condition  precedent  to  another  step, 
-via.,  an  application  for  an  inispection  certificate.  Pro- 
vision was  made  for  the  transfer  of  the  blocks  to  the 
■syndicate,  and  then  came  the  further  step,  viz., 
of  flotation  of  blocks  to,  joint-stock  companies. 
In  his  opinion,  the  flotation  so  provided  for  in  the  rules 
was  the  flotation  referred  to  iip  the  agreements.  The 
secretary  of  the  Development  Company  had  been 
examined  in  Coort  to-day ,  but  his  evidence  did  not  show 
that  the  conditions  precedent  had  been  fulfilled.  He 
thought,  therefore,  that  there  had  been  no  flotation,  and 
he  WHS  the  more  satisfied  because  it  seemed  to  him  that 
this  interpretation  carried  out  the  intention  of  the  parties 
to  the  amalgamation  scheme  ;  for  the  syndicates  clearly 
intended  to  keep  to  themselves  the  power  of  making  a 
flotation  hereafter. 

Lord  Justice  Vaughan  Williams  delivered  a  judg- 
ment in  which  he  arrived  at  the  same  conclusion. 


Chan.  Div.        I 
J,  J.)     J 


1899. 
Nov.  8. 


(Stirling 

8ALT0N  T.  THE  NEW  BEBSTON  CYCLE  COMPANY.* 

Principal  and  Agent — Solicitor — ^Warrant  of  autho- 
rity to  defend  action— Action  against  a  company 
— ^Revocation  of  authority  by  dissolution  of 
company  before  judgment— Liability  of  solicitor 
for  costs.  

This  was  a  motion  on  behalf  of  the  plaintiff 
that  the  proceedings  in  the  action  might  be  set  aside 
4M  from  November  12,  1898,  and  that  the  soli- 
-eitor  for  the  defendant  company  might  be  ordered  to 
pay  the  costs.  The  writ  in  the  action  was  issued  on 
February  25,  1898,  and  on  March  4,  1898,  an  appear- 
I  was  entered    on  behalf  of  the   defendant  company. 

*Beportad  bf  G.  A.  SraKxnH,  Eoq.,  Barristor-at-Law. 


On  March  17,  1898,  the  statement  of  claim  was  deli- 
vered ;  on  April  i:(,  1898,  the  defence  was  put  in  ;  on 
April  18,  1898,  the  reply  was  delivered,  and  on 
April  20,  1898,  the  action  was  set  down  for  trial.  On 
November  18,  1898,  the  statement  of  claim  was 
amended,  and  on  December  9,  1898,  and  February  1, 
1899,  the  statement  of  defence  was  amended  and  re- 
amended,  while  on  February  14,  1899,  an  order  for 
particulars  was  made.  The  action  was  tried  on  Blarch  16, 
1899,  and  on  March  23,  1899,  judgment  was  given  for 
the  plaintiff  against  the  defendant  company  for 
£566  13s.  4d.  and  costs.  (See  L.R.  [1899]  1  Ch.,  775.) 
When  the  plaintiff  came  to  enforce  his  judgment  it  was 
discovered  that  the  company  had  been  dissolved  on 
November  12,  1898,  whereupon  notice  of  the  present 
motion  was  served.  It  appeared  that  at  extraordinary 
general  meetings  of  the  company  held  on  October  14 
and  November  2,  1897,  resolutions  were  passed  for  the 
voluntary  winding  up  of  the  company,  and  a  liquidator 
was  appointed  and  directed  to  carry  into  effect  two 
contracts  for  the  sale  of  the  assets  of  the  defendant 
company  to  two  new  companies  proposed  to  be  formed. 
One  of  these  new  companies  was  the  Beeston  Cycle  Com- 
pany, which  took  over  certain  assets  and  liabilities  of 
the  defendant  company  (including  the  liability  to  the 
plaintiff  which  was  the  subject  of  the  present  action), 
and  by  the  agreement  that  company  was  authorized  to 
defend  in  the  name  of  the  defendant  company  all  actions 
brought  against  it  with  reference  to  the  liabilities  so 
taken  over.  On  February  26,  1898,  the  writ  in  this 
action  was  left  by  the  liquidator  of  the  defendant  com- 
pany, or  by  his  direction,  with  the  solicitor  of  the 
Beeston  Cycle  Company  with  instructions  to  attend  to 
it.  The  solicitor  thereupon  brought  the  matter  before 
the  directors  of  the  Beeston  Cycle  Company,  and,  by 
their  instructions,  appeared  to  the  writ  and  defended 
the  action.  It  was  not  disputed  that  the  solicitor  had 
authority  to  appear  and  defend  the  action  down  to 
November  12,  1898,  but  it  was  contended  that  his 
authority  terminated  on  that  day.  It  now  appeared 
that  on  July  25,  1898,  the  liquidator  held  a  6nal  meet- 
ing of  the  company  pursuant  to  section  142  of  the  Com- 
panies Act,  1862,  and  made  a  return  of  that  meeting  to 
the  Registrar  on  August  4,  and  that  such  return  was 
registered  on  August  12.  Consequently,  by  virtue  of 
section  143  of  the  Act,  the  defendant  company  was 
on  November  12,  1898,  dissolved.  In  opposition  to 
this  motion  the  solicitor  deposed  that  he  did  not  know 
of  the  final  meeting  having  been  called  until  March  16, 
1899,  the  day  of  the  toial,  when  he  was  for  the  first  time 
informed  of  it  by  the  secretary  of  the  Beeston  Cycle 
Company.  It  was  stated  by  the  junior  counsel  for  the 
solicitor  upon  this  motion  that  the  secretary  gave  this 
information  at  a  conference  held  with  him  immediately 
before  the  trial,  that  he  then  inquired  whether  the 
defendant  company  had  been  actually  dissolved,  but 
was  informed  by  the  secretary  that  he  did  not  know  ; 
and  that  he  (counsel)  advised  that  no  advantage  should 
be  taken  of  the  dissolution  by  way  of  defence,  but  that 
the  action  should  be  defended  on  the  merits.  That 
course  was  adopted  and  the  action  was  tried  without  the 
learned  Judge  (Mr.  Justice  Cozens-Hardy)  being  informed 
of  the  position  of  the  defendant  company. 

Mr.  Jenkins,  Q.C.,  and  Mr.  T.  L.  Wilkinson  appeared 
for  the  plaintiff  on  the  motion  ;  and  Mr.  Upjohn, 
Q.C.,  and  Mr.  Younger  for  the  defendant. 

Mb.  Justice  Stibling,  after  stating  the  facts  as 
above  set  out,  said  that  he  did  not  quarrel  with  the 
advice  given  as  to  the  defence  of  the  action,  but  there 
was  one  point  to  which  in  his  opinion  sufficient  atten- 
tion had  not  been  paid — ^vis. ,  whether  either  solicitor 
or  counsel  had  authority  to  represent  the  defendant 
company  at  the  trial.  It  would  have  been  easy  to 
send  some  one  to  examine  the  documents  at  the  office  of 
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the  RegiBtrar  of  Joint  Stock  Companies,  and  an  inspec- 
tion of  those  documents  would  hare  shown  that  the 
company  was  dissolved.  His  Lordship  thought  that 
the  fact  of  the  dissolution  oa«ht  to  have  been  men- 
tioned to  th«  Judare  and  his  opinion  taken  whether  the 
trial  ought  to  proceed.  It  was  contended,  however, 
that  the  judgment  was  perfectly  valid,  mainly  on  the 
authority  of  '*  Whiteley  Exerciser  (Limited)  v. 
Oamage  **  (L.B.  [1898]  2  Ch.,  405).  In  that  case  on 
August  6, 1897,  the  plaintiff 's  action  was  dismissed  with 
costs,  liie  defendant  proceeded  to  tax  his  costs,  and 
the  taxing  master  made  his  certificate.  On  February  4, 
1898,  the  defendant  took  out  a  summons  to  vary  the 
certificate,  but  owing  to  the  state  of  business  it  did 
not  come  on  until  July  15  following.  In  the  meantime 
on  April  14  the  company  was  dissolved  in  the  same  way 
as  in  the  present  ease.  It  was  held  by  North,  J., 
that  the  simmions  oonld  proceed,  and  he  made  an  order 
on  it  adverse  to  the  company.  This  decision,  as  bis 
Lordship  understood  it,  rested  on  the  ground  that  the 
delay  was  entirely  due  to  the  state  of  business  in  the 
Court,  and  consequently  that  the  maxim  tbctiu  curice 
nemini  fctcU  ir^uriam  applied.  See  **  Cumber  v. 
Wane  "  (1  Sm.  L.C.,  9th  Ed.,  384).  In  his  Lordship's 
opinion,  however,  that  reasoning  did  not  apply  to  the 
present  case,  for  the  simple  reason  that  the  delay  was 
not  shown  to  have  been  entirely  due  to  the  state  of 
business  of  the  Court.  The  action  was  no  doubt  set 
down  for  trial  on  April  20,  and  would  have  been  ripe 
for  trial  so  far  as  the  Court  was  concerned  early  in 
May  :  bat  long  after  that  it  was  found  necessary  to 
amend  the  pleadings.  The  delay,  therefore,  was  partly 
attributable  to  the  parties  themselves.  It  was  furtber 
contended  that  the  solicitor  was  not  liable,  because  he 
had  originally  authority  to  defend  the  action  and  had 
no  knowledge  that  the  authority  had  been  revoked  by 
the  dissolution  of  the  defendant  company.  The  law 
upon  that  point  was  laid  down  in  **  Smout  v.  Ilbery  " 
(10  M.  and  W.,  1).  In  that  ease,  where  a  man  who 
had  been  in  the  habit  of  dealing  with  the  plaintiff  for 
meat  supplied  to  his  house,  went  abroad,  leaving  his 
wife  and  family  resident  in  this  country,  and  died 
abroad,  it  was  held  that  the  wife  was  not  liable  for 
goods  supplied  to  her  after  his  death,  bat  before  infor- 
mation of  his  death  had  been  received  ;  and  that  deci- 
sion was  given  notwithstanding  the  fact  that  there 
was  no  remedy  against  the  estate  of  the  deceased. 
Alderson,  B.,  in  the  course  of  bis  judgment,  said  : — 

**  Here  the  agent  had  in  fact  full  authority  originally 
to  contract,  and  did  contract  in  the  name  of  the  prin- 
cipal. There  is  no  ground  for  saying  that  in  represent- 
ing her  authority  as  eontinuing  she  did  any  wrong 
whatever.  There  was  no  mala  jide$  on  her  part,  no 
want  of  due  diligence  in  acquiring  knowledge  of  the 
revocation,  no  omission  to  state  any  fact  within  her 
knowledge  relating  to  it,  and  the  revocation  itself  was 
by  the  act  of  God.  The  continuance  of  the  life  of  the 
principal  was,  under  these  circumstances,  a  fact  equally 
within  the  knowledge  of  both  oontraoting  parties.  If, 
then,  the  true  principle  derivable  from  the  cases  is  that 
there  must  be  some  wrong  or  omission  of  right  on  the 
part  of  the  agent  in  order  to  make  him  personally 
liable  on  a  contract  made  in  the  name  of  his  principal, 
it  will  follow  that  the  agent  is  not  responsible  in  such 
a  case  as  the  present.  And  to  this  conclusion  we  have 
come. ' ' 

That  decision  was  referred  to  in  **  Story  on  Agency,'' 
265a,  in  the  following  passage  : —  * 

**  But  let  us  suppose  another  case,  where  an  agent 
contracts  in  the  name  of  his  principal,  having  an 
original  authority  so  to  do  ;  and  it  turns  out  that,  un- 
known to  both  parties,  the  authority  has  been  revoked 
by  the  death  of  the  principal,  so  that  in  contemplation 
of  law  there  exists  no  principal  ;    the  question  will  then 


arise  whether,  inasmuch  as  neither  the  principal  nor  hi» 
legal  representative  is  bound  by  the  euntraot,  the 
agent, who  has  acteil  bona  fide,  will,  under  such  circum- 
stances, be  responsible  to  the  other  contracting  party  for 
any  loss  or  damage  sustained  thereby.  It  has  beeft 
recently  held  upon  very  full  consideration,  and  upon 
reasoning  entirely  satisfactory,  that  the  agent  will  not, 
under  such  circumstances,  be  responsible,  upon  thfr 
ground  that  the  continuance  of  the  life  of  the  principal 
must  be  deemed  to  be  a  fact  W^ually  within  the  contem- 
plation of  both  parties  as  the  basis  of  the  contract." 
It  seemed  to  his  Lordship  that  the  principle  there  laid 
down  applied  to  a  solicitor  appearing  for  a  party  in  an 
action,  inasmuch  as  he  was  an  agent  for  a  special  kind 
and  known  to  the  opposite  party  to  be  such.  The  prin- 
ciple also  applied  just  as  much  to  the  dissolution  of  a 
legal  entity  or  corporation  as  to  the  death  of  an  indi- 
vidual. In  his  Lordship's  opinion  the  solicitor  ought 
not  to  be  held  liable  for  any  costs  down  to  March  16, 
1899.  He  thought,  however,  that  on  that  day  he  did 
not  use  due  diligence  to  aJicertain  whether  the  defendant 
company  was  dissolved  or  not,  and  that  any  costs 
incurred  by  the  plaintiff  after  that  date  ought  to  be 
borne  by  him.  There  would  be  no  costs  of  the  present- 
application. 

[Solicitors— Robert  Greening  ;    Sharpe,  Parkers,    and 
Co.,  agents  for  Hughes  and  Masscr,  Coventry.] 


Prob.,  Divorce,    and  Adm.    Div.    (Sir  I  1899, 

Francis  Jeune,  P.,  Gorell  Barnes,  J.) )  Nov.  8. 

JOHNSON  Y.   JOHNSON.* 

Married     Woman — Separation    order — Summary 
Jurisdiction  (Married  Women)  Act,  1895,  sec.  7 
— Variation  of  order  upon  "  fresh  *'  evidenoe. 
Fresh  evidence  means   evidence  which  had  not' 

come  to  the  party's  knowledge  at  the  time  of  the 

trial,  or  evidenoe  which   he  could  not  then  have 

called.  

This  was  an  appeal  by  Ifary  Anne  Johnson  from  an 
order  of  the  Henley-on-Thames  justices  made  on 
August  17,  1899.  The  case  raised  a  novel  point  as  to> 
the  meaning  of  **  fresh  evidence  "  in  section  7  of  the 
Summary  Jurisdiction  (Married  Women)  Act,  1896. 

Mr.  Lynch  was  for  the  appellant  ;  Mr.  Clarke  Hall 
for  the  respondeat. 

It  appeared  that  on  June  15  last  the  wife  obtained  a 
separation  order  against  her  husband  on  the  ground  of 
his  desertion  and  wilful  neglect.  Just  before  the  hearing 
the  husband  was  taken  very  seriously  ill,  and  had  to- 
leave  the  Court,  so  that  he  was  unable  either  to  indicate 
the  lines  of  the  defence  or  to  give  the  names  of  his 
witnesses.  His  solicitor,  however,  acting  on  the- 
brother's  instructions,  declined  to  have  an  adjournment. 
On  August  3  the  husband,  having  neglected  to* 
comply  with  the  order  of  June  15,  was  again 
summoned  by  the  wife,  and  on  August  KV 
the  husband  applied  to  have  the  order  of  June  15  dis- 
charged. On  August  17  both  summonses  were  heard 
with  the  result  that  the  order  of  June  15  was  discharged. 

Mr.  Lynch  now  submitted  that  the  evidence  which 
was  called  by  the  husband  on  August  17  was  not  **  fresh 
evidence  ''  within  the  meaning  of  the  Act,  but  **  further 
evidence"  which  he  either  knew  of,  or  might  have 
known  and  called  on  Jane  35.  The  jnstioes  were- 
wrong  in  admitting  such  evidence  and  in  acting  npon  it. 
**  Fresh  evidence,"  within  the  meaning  of  seetion  7» 
meant  evidence  of  some  fact  which  had  come  into- 
existence  after  the  date  of  the  trial. 

Mr.  CULBKB  Hall  contended  that  the  facts  deposed^ 
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io  by  the  three  witnessen  called  oq  behalf  of  the 
MQx>adent  were  not  known  at  the  trial,  and  he  admitted 
that  the  legal  adviser  of  the  respondent  had  not  acted 
wiaelj  in  refusing  an  adjournment. 

Mb.  Justice  Gobell  Babnes  pointed  out  that  the 
respondent  when  before  the  justices  had  claimed  on  the 
second  hearing  to  call  witnesses  as  of  right  ;  a 
claim  which  was  wholly  untenable,  for  that  would 
enable  parties  to  withhold  witnesses  in  order  to  produce 
them  at  a  later  period. 

The  PBE:iiDEirT,  in  delivering  judgment,  said  that  the 
•case  was  quite  free  from  all  doubt,  and  was  one  of  some 
interest.  Section  7  of  58  and  59  Viet.,  c.  39,  enacted 
that  the  **  Court  of  summary  jurisdiction  .  .  may 
on  the  application  of  a  married  woman  or  her  husband, 
and  upon  cause  being  shown  npon  fresh  evidence  to  the 
satisfaction  of  the  Court  at  any  time,  alter,  vary,  or 
discharge  such  order.  &c."  And  in  his  opinion  *'  fresh 
evid>*nce  "  meant  evidence  which  had  not  come 
to  the  party's  knowledge  wishing  to  call  it  at 
the  time  of  the  trial,  or  evidence  which  he  could 
not  then  have  called.  It  certainly  did  not  mean 
evidence  which  could  have  been  called  and  was 
not.  Applying  these  principles  to  the  facts  in  this 
case,  he  thought  that  the  justices  had  made  a  mis- 
take, because  all  the  facts  were  not  before  th^m. 
They  certainly  ought  to .  have  seen  the  afiBdavit  of  the 
medical  man  relating  to  the  respondent's  health,  and 
from  these  causes  a  miscarriage  of  justice  had  very 
nearly  ensued.  The  case  would,  therefore,  go  back 
to  the  justices  for  rehearing,  and  the  respondent  would 
havK  to  pay  the  costs. 

Mil.  Justice  Gobbll  Barnes,  in  concurring,  said 
that  merely  because  certain  evidence  was  not  given  at 
the  first  trial  it  did  not  follow  that  it  was  *'  fresh 
erideooe.".  It  should  be  clearly  understood  that 
"  fresh  evidence  "  only  referred  to  such  evidence  as  a 
fiarty  had  not  at  the  time  of  the  trial,  or  which  he 
could  not  with  reasonable  diligence  have  obtained. 

[Solioitors— Campion  ;    Webster  and  Webster.] 


Oonrt  of  Appeal  (Lindley ,    M .  R. ,   Sir  1 
F.  Jeune,   and  Romer,  L.J.)        ( 


1899 
Nov.  9. 


WALTEB  v.   LAKE.* 

Copyright ^Newspaper Reports     of     public 

speeches. 

A  newspaper  has  no  copyright  in  its  shorthand 
xeporta  of  the  speeches  of  public  men. 

Decision  of  North,  J.  (16  The  Times  L.R.,  538), 
reversed.  

Judgment  was  delivered  npon  this  appeal  against  a 
•decision  of  Mr.  Justice  North's  (reported  in  The 
Times  of  August  11  last,  and  in  15  The  Timet 
L.  R.,  538)  upon  the  important  question  whether 
there  in  under  the  Copyright  Act  of  1842  a  copy- 
right in  a  newspaper  report  of  a  speech  delivered 
in  public,  the  speaker  not  having  taken  any  steps 
to  secure  a  copyright  to  himself.  The  action  was 
brought  by  the  proprietors  of  The  Timet  ^  claiming  an 
injunction  to  restrain  the  defendant  from  publishing  a 
boOK  called  **  Appreciations  and  Addresses  delivered  by 
Lord  Rosebery,"  on  the  ground  that  five  of  the  ad- 
dresses which  are  contained  in  it  are  in  substance 
verbatim  copies  of  reports  of  speeches  of  Lord  Rosebery 
which  had  been  previously  published  in  Tlie  Tim^,  The 
reporter  ha<l  a8^igned  bin  copyright  (if  any)  to  the 
plaintiffs.  Mr.  Justice  North  held  that  the  plaintiffs 
were  entitled  to  copyright  in  tbeir  reports,and  he  granted 
the  injunction.    The  defendant  appealed. 

•Reported  by  W.  L.  Gabsll,  Eaq..  Bwrister-at-Law. 


Mr.  Birrell,  Q.C.,  and  Mr.  Scrutton  were  for  the 
defendant  ;  Mr.  H.  Terrell,  Q.C.,  and  Mr.  McSwinney 
were  for  the  plaintiffs. 

It  was  agreed  that  the  appeal  should  be  treated  as  an 
appeal  from  a  judgment  at  the  trial  of  the  action.  The 
appeal  was  argued  on  Monday  and  Tuesday  in  last 
week,  and  the  judgment  of  the  Court  was  then  reserved. 

The  CoiTBT  allowed  the  appeal. 

The  Master  of  the  Rolls  delivered  the  judgment  of 
the  Court,  in  which,  after  stating  the  order  appealed 
from,  he  continued  : — ^The  articles  copied  were  reports 
of  speeches  made  by  Lord  Rosebery  on  various  occa- 
sions, the  reporter  being  a  Mr.  Brain.  He  tells  us  that 
he  was  one  of  the  staff  of  T)ie  Timet ,  that  he  was 
employed  to  make  the  reports  of  the  speeches,  and  then 
he  says  : — **  In  the  course  of  our  duty  the  reporters  of 
The  Timet  have  to  exercise  their  judgment  and  skill 
so  as  to  represent  in  a  form  fit  for  publication  the 
features  of  the  meetings  and  the  material  parts  of 
and  the  sense  of  the  speeches  made  at  them.  This 
involves  considerable  skill  and  labour.  Notes  of  the 
proceedings  and  speeches  are  taken  in  shorthand 
which  are  afterwards  carefully  corrected  and  revised, 
and  written  out  and  punctuated  fit  for  publication." 
This  was  the  course  of  procedure  in  the  case  of  the 
reports  which  the  defendant  has  copied.  Now  the  ease 
turns  on  the  true  eonstruotion  of  the  Copyright  Act  of 
1842,  the  5th  and  6th  Victoria,  chapter  46.  That  Act 
defines  **  copyright  **  and  **  book  "  (by  section  2) 
and  confers  copyright  on  every  *'  author  "  of  a  book 
and  his  assigns  (by  section  3).  Periodical  publications 
are  dealt  with  in  section  18.  The  Act  contains  no 
definition  of  "  author,"  but  it  confers  copyright  on 
the  authors  of  books  first  published  in  this  country. 
There  can  be  no  copyright  in  what  is  not  published  in  a 
book  ;  but  it  does  not  follow  that  the  first  person  who 
publishes  a  book  acquires  a  copyright  in  it.  The  meaning 
of  the  word  **  author  "  as  used  in  the  Act  must  be 
gathered  from  its  own  language  and  the  deoisions  upon 
it.  The  word  occurs  constantly  throughout  the  Act, 
but  nowhere  is  it  used  in  the  sense  of  a  mere  reporter 
or  publisher  of  another  man's  verbal  utterances.  It  is 
plain  that  a  person  who  is  not  the  author  of  a  work 
may  nevertheless  be  the  proprietor  of  the  copyright  in 
it  ;  for  example,  in  the  ordinary  case  of  an  assignment 
of  copyright,  the  author  is  one  person,  the  proprietor 
of  the  copyright  is  another.  The  expression  of  **  pro- 
prietor of  copyright  "  constantly  occurs  in  the  Act. 
Sometimes  the  expression  clearly  includes  author  ; 
sometimes  it  as  clearly  does  not,  but  means  his  assigns. 
The  latter  part  of  section  8,  which  relates  to  the 
publication  of  books  after  the  death  of  their  anthors, 
shows  that  authors  and  first  publishers  are  by  no  means 
synonymous  expressions.  Again  section  16,  which 
relates  to  actions  for  infringement  and  objections  to  the 
title  of  the  plaintiff,  shows  that  authors  and  first 
publishers  may  stand  on  different  footings.  The  word- 
ing of  these  sections  justifies  the  view  that  the  owner 
of  an  unpublished  manuscript,  although  not  the  author 
of  it,  acquires  copyright  in  it  by  first  publishing  it. 
That  has  been  decided  in  Scotland,  and  the  cases  are 
referred  to  in  Mr.  Phillips's  book  on  Copyright,  pages 
55  and  56.  The  author  of  an  unpublished  manuscript 
has  no  cop3rright  in  it,  but  he  has  a  right  to  acquire 
copyright  in  it  ;  and  this  right  he  may  impliedly 
transfer  to  any  one  to  whom  he  sells  or  gives  the  manu- 
script. Further,  the  author  who  sells  or  gives  away 
an  unpublished  manuscript  composition  of  his  own  may 
be  fairly  inferred  to  transfer  his  own  right  to  pnbluh 
it,unless  he  expressly  or  impliedly  prohibits  the  publica- 
tion of  the  manuscript  which  he  sells  or  gives.  This  is 
intelligible,  but  it  does  not  carry  the  plaintiffs  far 
enough.  A  thief  or  other  unlawful  possessor  of  an  un- 
published  manuscript  would  not  acquire  copyright  in  it 
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hy  first  pablishing  it.  He  would  not  be  the  author  or 
proprietor  of  the  mMiascript.  Again,  Lord  Roeebery 
bad  no  copyright  in  his  speech,  and  although  he  oould 
have  acquired  oopsrright  in  it  by  putting  it  into  writing, 
or  printing  and  publishing  it,  he  did  not  do  so  ;  and 
there  is  no  evidence  whatever  to  justify  the  inference 
that  he  transferred  to  the  plaintilfs  his  right  to  acquire 
the  copyright  in  his  own  compositions,  whether  written 
or  Torbal.  The  plaintiffs  do  not  derive  their  title  to 
their  publication  from  Lord  Rosebery.  Section  18  of 
the  Act  refers  to  copyright  in  what  is  printed  in 
newspapers  and  periodical  publications.  Unless  other- 
wise agreed,  the  copyright  in  such  matter  belongs 
to  the  author.  But  the  publisher  or  pro- 
prietor of  the  newspaper  can  himself  obtain 
the  copyright  in  any  article  published  in  the  newspaper, 
fcc,  if  he  employs  some  one  to  **  compose  **  wliat  is 
published  on  the  terms  that  the  copyright  shall  belong 
to  the  publisher  or  proprietor.  The  word  "  compose  " 
here  cannot  mean  copy  or  write  from  dictation  ;  it 
obviously  means  compose  in  the  sense  of  being  the 
author  of  the  matter  published.  This  is  made  perfectly 
dear  by  the  language  of  the  provisos,  which  prevent 
the  publisher  or  proprietor  of  Uie  newspaper,  &c.,  from 
publishing  the  artiole  in  a  separate  form  without  the 
oonsent  of  the  **  author  '*  ;  and  which  entitle  the 
author  to  publish  it  himself  in  a  separate  form.  The 
'*  author  **  here  is  the  person  employed  to  **  compose  " 
the  article.  The  more  closely  the  Act  is  studied  the 
more  clearly  it  appears  that,  in  order  that  the  first  pub- 
lisher of  any  composition  may  acquire  the  copyright  in 
it*  he  must  be  the  '*  author  "  of  what  he  publishes,  or 
he  must  derive  his  right  to  publish  from  the  author  by 
being  the  owner  of  the  manuscript  or  in  some  other 
way.  It  was  contended,  and  Mr.  Justice  North  took 
the  view,  that,  although  the  reporter  had  no  copyright 
in  the  speech,  he  was  entitled  to  copyright  in  his  report 
of  it.  But  we  cannot  follow  this.  The  report  and  the 
Bpeedi  reported  are,  no  doubt,  different  things,  but  the 
printer  or  publisher  of  the  report  is  not  the  '*  author  " 
of  the  speech  reported,  which  is  the  only  thing  which 
gives  any  value  or  interest  to  the  report.  The  printer 
or  reporter  of  a  speech  is  not  the  '*  author  " 
of  the  reported  speech  in  any  intelligible  sense 
of  the  word  **  author."  To  hold  that  every 
reporter  of  a  speech  has  a  oopyright  in  his  own 
report  would  be  to  stretch  the  Copyright  Act  to  an 
extent  which  its  langnaice  will  not  bear,  and  which  the 
Legislature  obviously  never  eontemplated.  The  Act 
was  passed  to  protect  authors,  not  reporters.  More- 
over, although  it  may  be  that  reporters  and  their 
employers  ought  to  be  protected  from  the  unauthoriied 
appropriation  of  their  labours  by  others,  it  by  no  means 
follows  that  Parliament  would  place  reporters  and  their 
employers  on  the  same  footing  as  authors.  It  is  only 
by  treating  reporters  as  anthors  of  what  they  report, 
whieh  they  clearly  are  not,  that  they  can  be  brooght 
within  the  existing  Copyright  Act.  Althoogh  we  have 
no  sympathy  with  the  defendant,  we  are  quite  anaUe 
to  decide  in  favour  of  the  plaintiffs.  Plausible  as  are 
the  arguments  addressed  to  the  Court  on  their  behalf, 
those  arguments  are  all  based  on  the  untenable  doctrine 
that,  for  the  purpose  of  oopyright,  reporters  are 
authors.  The  analogy  of  directories,  road  books,  maps, 
lEO.,  is,  in  our  opinion,  wholly  misleading.  There,  eaeh 
man  who  himself  makes  a  directory,  te.,  and  publishee 
it  is  the  author  of  what  he  publishes.  The  reporter  of 
a  speech  is  not.  The  distinction  is  all-in\portant, 
bat  it  is  only  by  wholly  ignoring  it  that  the  decisions 
on  directories,  ^.,  can  be  invoked  by  the  plamiiffs.  If 
the  reporter  of  a  speech  gives  the  substance  of  it  in  his 
own  language  ;  if,  although  the  ideas  are  not  his.  his 
expression  of  them  is  his  own  and  not  the  speaker's, 
with  immaterial  differences,  the  reported  speeofa  woold 


be  an  original  composition,  of  whioh  the  reporter  would 
be  the  author,  and  he  would  be  entitled  to  copyright  iia 
his  own  productioB.  This  is  the  gromid  on  which  copy- 
right in  law  reports  is  baaed.  They  are  by  no  means- 
mere  transcripts  of  judgments  delivered  in  Court.  But 
we  have  not  to  deal  with  speeches  reqsst  by  the 
reporter.  He  has  reproduced  to  the  best  of  his  ability 
not  only  the  ideas  expressed  by  the  speaker,  bat  the 
language  in  which  the  speaker  expressed  those  ideas.  In 
other  words,  we  are  dealing  with  the  most  accurate 
report  of  the  speaker's  words  whieh  the  reporter  could 
make.  No  doubt  it  requires  considerable  education  and 
ability  to  make  a  good  report  of  a^y  speech.  But  an 
aoourate  report  is  not  an  original  composition,  nor  la- 
the reporter  of  a  speech  the  author  of  what  he  reports. 
The  appeal  must  be  allowed  and  the  action  dismissed 
with  costs  here  and  below. 

Mr.  H.  Tbbbbll,  Q.C,  said  that  the  plaintiffs  pro- 
posed to  take  the  opinion  of  the  House  of  Lords. 

It  was  then  arranged  that  the  usual  undertaking  as 
to  oosts  should  be  given. 

[Solicitors— Upton,  Atkey  and  Co.  ;  Soames,  Ed- 
wards, and  Jones.] 


Court  of  Appeal  (Lmdley,  M.R.,  Sir)  1899. 

F.  Jeune,  and  Romer,  L.J.)  f  Nov.  9. 

IN    Bl    THB     TBADB    MABK   (NO.    76,176)  OF   GLIMENT 
BT  GOMPAONIB.* 

Trade  Mark— Registration— Capacity   for^Pancy 
word— "  St.  Raphael." 
Decision  of  Kekewioh,  J.   (15  I%e  Times  L.R., 
231),  affirmed. 

This  was  an  appeal  against  a  decision  of  Mr.  Justice 
Kekewich*s  (reported  in  The  Timet  of  February  25- 
last,  and  in  15  The  Tinue  L.R.,  231).  The 
appellants  were  the  Soci^t6  Anonyme  du  St.  Raphael 
Quinqaina.  They  are  dealers  in  a  tonic  wine  called 
St.  Raphael  Quinquina,  and  tbey  applied  to  the 
Court  by  motion  sking  that  the  register  of  trade  marka 
might  be  rectified  by  removing  therefrom  the  mark 
No.  76,176  of  Messrs.  Clement  et  Cie.,  in  class  3,  or, 
in  the  alternative,  by  adding  to  the  entry  thereon  of 
the  mark  a  disclaimer  of  any  right  on  the  part  of 
Clement  et  Cie. ,  or  other  the  registered  proprietor  of 
the  mark,  to  the  exclusive  use  of  the  words  St.  Raphael 
or  Saint  Raphael.  The  applicants  had  recently  applied 
for  registration  in  the  United  Kingdom  of  a  label  bear- 
ing the  name  of  St.  Raphael  Quinquina,  but  the  Comp- 
troller had  refused  the  ai^lication,  because  on 
August  11, 1888,  Clement  et  Cie. ,  trading  as  the '  *  Com- 
pagnie  du  Vin  de  St.  Raphael,"  at  Valence,  Drtaie^ 
France,  and  also  in  London,  had  already  registered 
trade  mark  No.  76,176,  in  class  3,  for  "  Saint  Raphael 
Tannin  Wine."  Mr.  Justiee  Kekemioh  held  that  the 
words  **  St.  Raphael  "  formed  part  of  the  registered 
label  and  were  not  an  **  addition  "  to  it  within  the 
meaning  of  section  74  of  the  Act.  Conaequ«itly  no  dis- 
claimer was  necessary. 

Mr.  Neville,  Q.C,  Mr.  Warrington,  Q.C,  and  Mr. 
G.  F.  Hart  were  for  the  appellants  ;  Mr.  Sebastian  waa 
for  Clement  et  Qe.  ;  Mr.  Ingle  Joyce  was  for  the 
ComptrolUr. 

The  OouBT  dismissed  the  appeal  on  the  ground  that 
the  respondents  were  not  daimhiic  to  be  the  owners  of  n 
registered  word  or  a  fan^  name,  lliey  claimed  only 
the  label  which  they  had  registered,  to  which  ihe  words 
'*  St.  Raphael  *'  were  not  an  addition,  but  they  were 
part  of  the  registereil  mark  or  label. 

LOBD  JusncB  RoMBB  added  that  the  present  dedsioo 

•lteportadbsW.L.OABBiJ.,  Bsq..  BMriifcw  at  Lam. 
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most  nofe  be  taken  as  autboriziDg  the  notion  that  the 
registration  of  words  whieh  would  not  in  themselves 
eonstitote  a  valid  trade  mark  would  be  good  as  a 
registratioQ  of  a  label  merely  becauM  a  flourish  was 
plaoed  round  the  words. 

[Solicitors— Ohappell,  Griffith,  and  Broadbridge ; 
Frere,  Cholmeley,  and  Co.  ;  The  Solicitor  to  the  Board 
of  Tcade.] 


Court  of  Appeal (Lindley,    M.R.,   Sir)  1899. 

F.  Jeone,  and  Romer,  L.J.)  j        Nov.  10. 

^  IN  BB  BOBEBTS.* 

Bankruptcy— Property  of  bankrupt— Rights  of 
tnutee— Personal  earnings — Bankruptcy  Act, 
1883,  sec*  44. 

After  bankruptcy  and  before  discharge  whatever 
property  a  bankrupt  acquires  belongs  to  his  trus- 
tee, save  only  what  is  necessary  to  support  him- 
self and  hb  wife  and  family. 

Tliis  was  an  appeal  from  a  decision  of  Mr.  Justice 
Wright's,  reported  in  The  Timet  of  July  25.  The 
amplication  was  by  the  trustee  in  bankruptcy  of  John 
Roberts,  the  celebrated  champion  billiard  player,  for  an 
order  that  the  bankrupt  might  deliver  up  to  him  all  the 
bonaoline  billiard  balls  which  the  bankrupt  had  received 
since  March  2,  1899,  from  the  Bonsoline  Manufacturing 
Company  (Limited)  under  a  certain  contract.  John  Roberts 
had  been  adjudicated  a  bankrupt  early  in  the  year  1898, 
and  was  still  undischarged.  On  October  5,1898,he  entered 
into  a  written  contract  with  the  Bonzoline  Manu- 
facturing Company  (Limited)  whereby  it  was  mutually 
agreed  as  follows  : — **  The  company,  in  consideration 
of  the  agreement  on  the  part  of  the  said  John  Roberts 
hereinafter  contained,  will^for  a  period  of  five  years 
from  the  date  hereof,  subject  to  the  determination  of 
this  agreement  at  the  expiration  of  three  years  from  the 
date  hereof  as  hereinafter  provided,  supply  the  said 
John  Roberts  or  his  nominees  annually  during  such 
period  as  aforesaid,  free  of  cost,  with  2,000  bonzoline 
balls  as  manufactured  by  the  company,  such  balls  to  be 
supplied  as  and  when  required  by  the  said  John 
Roberts,  on  his  giving  to  the  company  not  less  than 
■even  days'  notice  requiring  the  same.  In  consideration 
of  the  company  undertaking  to  supply  him  with  such 
balls  as  aforesaid  .  •  .  the  said  John  Roberts  hereby 
agrees  with  the  company  that  he  will  not  during  the 
said  period  of  five  years,  or  during  the  said  period  of 
three  years  from  the  date  hereof  in  the  event  of  this 
agreement  being  determined  at  the  expiration  of  such 
period  as  hereinafter  provided,  play  any  public  exhibi- 
tion of  billiards.  p3rramids,  or  other  game  on  a  billiard 
table  other  than  with  bonzoline  balls  manufactured  and 
supplied  by  the  company/*  Under  this  agreement  the 
bankrupt  had  received  from  the  company  2,000  balls. 
The  balls  were  said  to  be  worth  about  6s.  each,  so  that 
the  gross  total  value  would  be  £600.  It  was  estimated 
that  the  bankrupt  after  deducting  the  expenses  of 
advertising  the  balls  would  clear  about  £450  from  the 
sale  of  them.  The  bankrupt  alleged  that  he  had  already 
sold  all  except  about  £80  worth.  On  behalf  of  the 
trustee  it  was  contended  that  the  balls  passed  to  him 
under  section  44  of  the  Bankruptcy  Act,  1883.  On  the 
other  hand  it  was  contended  for  the  bankrupt  that 
these  balls  were  really  earned  by  him  as  payment  for  his 
professional  services  and  were  therefore  personal  earn- 
ings which  did  not  pass  to  the  trustee.  The  learned 
Jndge  hold  that,a88aming  that  these  balls  could  properly 
be  regarded  as  the  fruits  of  the  bankrupt's  skill  as  a 
billiard  player,  the  sum  which  they   woald   produce  was 

^Reported  by  H.  B.  Ubmximo,  Esq.,  Earrlsternit-Lftw. 


more  than  sufficient  for  the  personal  maintenance  of  the 
bankrupt,  and  he  thought  that  substantial  justice  would 
be  done  by  ordering  him  to  deliver  to  the  trustee  all 
balls  not  exoeeding  £200  in  value  whieh  he  had  in  his 
possession  on  May  1,  1899,  on  which  date  he  undertook 
not  to  part  with  any  more  balls  during  the  pendenoy  uf 
these  proceedings.    The  bankrupt  appealed. 

Mr.  Tindal  Atkinson,  Q.C.,  and  Mr.  F.  C.  Willis, 
were  for  the  bankrupt  ;  and  Mr.  Reed,  Q.C,  and  Mr. 
HoUoway  for  the  trustee. 

The  appeal  was  argued  on  October  27,  when  judgment 
was  reserved. 

The  Master  of  the  Rolls  now  delivered  the  judg- 
ment of  the  Court,  dismissing  the  appeal.  He  said  : — 
Mr.  Roberts,  a  professional  billiard  player,  was  adjudi- 
cated bankrupt  in  AprU,  1898,  and  on  July  24,  1899, 
an  order  was  made  by  the  Judge  in  Bankruptcy  for 
the  delivery  by  Roberts  to  his  trustee  of  certain  billiard 
balls  worth  £70  or  £80,  which  Roberts  had  in  his- 
possession  on  May  1,  1899.  He  had  acquired  these 
under  an  agreement  made  by  him,  after  his  bankruptcy, 
with  the  Bonzoline  Company  (Limited)  and  dated  Octo- 
ber 5,  1898.  The  trustee  claims  these  billiard  balls 
under  section  44  of  the  Bankruptcy  Act,  1883.  Mr. 
Roberts  contends  that  he  is  entitled  to  retain  them  upon 
the  grotmd  that  they  are  his  personal  earnings,  and  are 
therefore  excepted  from  the  operation  of  that  section. 
The  alleged  exception  is  not  to  be  found  in  the  Act 
Itself,  bat  is  said  to  be  an  implied  exception  hosed  npoo. 
a  long  series  of  authorities  and  well  recognized  for  the 
last  100  years.  On  looking  into  these  authorities  we 
are  of  opinion  that  they  have  no  application  to  the 
present  case.  The  exception  is  based  upon  the  case  of 
*'  Chippendale  v.  Tomlinson,"  decided  in  1785  and 
reported  in  4  Dougl.,  818,  and  Cooke's  Bankruptcy 
Law,  428,  8th  edition,  and  referred  to  in  a  note  in  7 
East,  58.  In  this  case  a  solicitor,  who  had  become 
bankrupt,  brought  an  action  for  professional  services- 
rendered  by  him  after  his  bankmptpy.  His  assignees 
made  no  objection  and  made  no  claim  to  the  money 
which  he  sought  to  reoover,  and  it  was  held  that  under 
these  circumstances  the  bankruptcy  of  the  plaintiff  was 
no  bar  to  the  action.  That  was  the  only  point  really 
decided.  There  are  numerous  subsequent  authorities  to 
the  same  effect,  and,  so  far,  the  law  seems  clear. 
According  to  the  report  in  Douglas  Lord  Mansfield  said, 
**  the  fi&ngle  question  is  whether  the  assignees  are 
entitled  to  the  earnings  of  a  bankrupt,  and  we  are 
clearly  of  opinion  that  they  are  not."  According  to 
the  report  in  Cooke's  Bankruptcy  Lord  Mansfield  said» 
'*  the  only  question  is  whether  the  assignees  of  a 
bankrupt  are  entitled  to  the  profits  of  his  personal 
labour.  The  assignees  oannot  let  out  the  bankrupt  ; 
they  cannot  contract  for  his  labour. ' '  Attempts  have 
been  made  to  establish  on  the  foundation  of  these  state- 
ments the  doctrine  that  whatever  a  bankrupt  earns  by 
his  personal  labour  or  ability  after  the  bankruptcy 
belongs  to  him.  **  Chippendale  v.  Tomlinson  "  is  not 
an  authority  for  any  such  proposition,  and  both  Mr. 
Justice  Buller  and,  according  to  a  note  in  Douglas,  Lord 
Mansfield  also  stated  that  if  a  bankrupt  acquired  a  large 
sum  of  money  or  considerable  effects  they  would  un- 
doubtedly belong  to  his  assignees.  So  also  said  Lord 
Alvanley  in  *'  Hesse  v.  Stevenson,"  3  Bos.  and  P., 565, 
in  which  it  was  held  that  a  patent  acquired  by  a  bank- 
rupt after  his  bankruptcy  passed  to  his  assignees.  Lord 
Alvanley's  observations  on  pp.  577-78  appear  to  us  to 
represent  the  true  doctrine  on  this  subject.  It  may  be 
that  a  bankrupt's  trustee  oannot  maintain  an  action  for 
money  earned  by  the  bankrupt  since  his  bankruptcy  by 
his  personal  exertions  if  such  money  is  required  by  him 
for  his  personal  support  and  maintenance  (see 
**  Williams  v.  Chambers,"  10  Q.B.,  837,  the  pleadmgs 
in  whichf   however,   alleged  jiromises  to   pay  to  the 
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'f1lH#  Off  nm  p^TMAM    tfX^ttttf^lB    WnMil    MV  MCBMM^  t4> 

#<ft«M«  Mm  i^  If7<«,  Boi*  Ml  ilM  Atfei^  hMd^  ih# 
fM^AMiHr   I*    i)M   Hmii  ^   tiM   pftet^tm.    Tfaw   k  10 

ftMM  ''  M4  <i.H.1}.,  M^),  <!/»#!•  A/H  eonffie*  «Hill  tMnn 
m/n^n.  ThAi  n»##  torM  ««tlrKl jr  /a  §^tftifm  I^Z,  mt4  in 
frnlf  M  Artth/iTiijr  f/yr  ih^  j^ffptr^ikm  tb*t  ft  prMip«ciiv« 
ftf^fir  (Mfrtiffi  ti«  mft/l«  lm|>ofm4h»g  ihtt  fnimif  {MtiimiaI 
^«rrHf>g/i  ryf  ft  ^rftftk mpi.  flimilftf  «y>MifTTftiir»M  ftpplj  to 
"  /»  r^  mii#H» '♦  ((IMWrj  1  Q.K,r,22).  Thorn  c^tm 
nitm  nf^  AnihorHf  Iftt  iHt^  prrrpofiiii/m  ibfti  pr^rpMrtjr  of 
ft  Kftfilffttfi  •^frilff*^]  1/7  b)*  pt^nontX  #^«rii«iM  nitM^ft  bift 
^fMikfni^4*y  ftn/f  noi  Wftnf^  fcrf  hU  prMMat  nopport  do 
n<ri  hfflonff  io  Mfi  itntAmp.  No  ftwh  riocirine  oftn  b« 
fnft)niftifi/'vl  \n  fiwf^  of  A^^ion  44<  Aft<^  fiftnkrapi«y, 
ftfHl  Mnf^  h\n  tViftrhmrfiff  whnUfrfr  prtfpwij  ft  liftnkrapi 
ft/v|r«)r^ft  >p^foni;A  Ut  h\»  tm»t««f  Mvn  only  whftt  in 
«#»^wiftf jr  for  bin  mippori*  H«  mftjr  fti«  for  ftnd  tftcorur 
hU  iNirfi)fii<M  If  hU  (rfj«i^«i  dof!0  not  InU^Are*  biit  wbftt 
hf  r*'(*trff*tn  h«  rittHr¥t'r§  for  ifa«f  tK*fHifli  of  bin  erodltort, 
♦««fl#ijri  io  ih|i  titU^i  iw»<«#w«iry  io  ttipfiori  himiiolf  ftnd 
hlH  w}fA  nn/l  fftmllf .  'Jim  ^trepiUm  MMtnn  to  Include 
th«*m,  fn  thill !««««««  wn  hftVfi  not  to  oonnldi^r  tho  right  of 
Mi«  lfiifit#*»  f-o  wii«  ft  J»trftng»»r  for  monnjr  pftyfthio  to  tha 
tmnhrtif/f'!  for  fhn  (mnkrupt  hftM  In  hl«  own  fKitMMlon 
thn  prop«*riy  frrdarnd  to  }m  dollv«r«id  up.  Moreorer, 
ihftt  pro}»f*Hy  Ih  not  WAntftd  for  the  Imnkrupt'i  Htipport. 
Mo  («fln«  ftnd  tUmn,  tttpport  himtrif  without  it.  Kvrn  If, 
ihi^reforft,  the  IHlHftrd  UlU  oftn  Im  regftrded  m  obtftined 
hy  thi*  |K«rNonftl  iixni'tlonn  of  tho  lienkrupt,  the  ordor 
for  the  dpliirery  to  the  iniNt<Mi  would  \m  quite  right. 
ThU  being  no,  It  In  unnpoeMary  to  ronnider  whether  the 
blltierd  bftlln  oaii  bp  \vt01mr\y  regnrdnd  %n  fieriODal  earn- 
IngN.  Tht^y  Are  dnIWered  to  tlie  Unkrupt  under  an 
Agreetnent  wblob  Ittiponpi  no  obligation  on  him  to  play 
billiArtlA  or  otbnrwlte  ^xt^rt  himAelf.  All  ho  undertakes 
to  do  Ia  not  to  play  In  piiblle  (excrpt  in  genuine 
ebfttnpionRblp  mntcdieA),  with  Any  billiard  balls  except 
tlMme  madn  by  the  tlonsollne  (^)lnpany.  'llio  agreenfent 
Im  mo  doubt  bMnrd  on  the  assumption  that  Kolierts  will 
play  billiards  In  public  :  but,  Alter  all,  its  object  is  to 
Advertise  the  company's  balls,  and  as  Kolterta  need  not 
play  At  nit,  or  other  wist  exert  btmself.  It  is  not  easy 
to  see  littw  the  ease  could  be  brought  within  the 
exception  even  If  It  were  wider  I  ban  upon  examination 
lb  turns  nut  to  l«.    Tht  apiwal  must  be  disinisioit  with 

IMtsts. 

IHolieitors-  Letts  Drothers  ;  Koaeoe  and  Hincks.] 

Court  of  Appeal  (A.  t.  Rmltb,  Collins,  )  1999. 

and  Vaugbatt  Williams,  L.JJ.)         I        Nov.  10. 

ilONMA  V,   niHHNMTKIN.* 

Totitut  HitHioh   -DlNtr^aii  -ConatruoU>*«  |H>saeMion 

11  Ooo.  IImO.  10,  too.  10. 

>yh«>r«  iitwitg  dt«trAincK\  (or  n>nt  h»vo  boon  im* 

|uMttut(Ht  on  ih«  itr^mitoe  it  in  not  n^ooMary  that 

aoino  on«  ahould  h«  loft  in  pi>ttiio««ion  of  the  goods. 

This  waa  an  apiveal  l>y  tht  defendaai  from  the  judg • 
men!  of  llio  Uivisitmal  l\»urt  (Mr.  Juetieo  Lawtmnco 
Mul  Mr.  itustieo  OImoooU)  rovorail^}  tbo  dociaioa  of  tiM 
»l\idgo  of  tht  9outhw«rk  Cottnty   iVutt  ;   raporied  im 

*ltt»MW4  lir  W.  r.  »\ftaT,  Mi%^  »arrlsn*  al  fasw. 
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wlisefe  wae  le«  io  ft  fte«nst  ai  ft  yvBfiy  raiBt.  OSi  Wcdbv- 
day^Fy  1^,  lg9H^  the  nut  faemg  is  anraar,  tfce  plamdOt 
^0*  »  ft  dartreee,  whco  the  baiHff  t4)ok  as  wmitysj  of 
the  goods,  ftKl  left  ft  naa  m  pnmmnom.  Tk»  Co«B*f 
Venrt  jwy  f ooad  that  evvrytfaiBg  leijpiied  for  mtgammd* 
mg  ihm  goods  withia  11  G«>.  II.,  e.  19,  a.  10,  was 
done.  The  goode  seised  were  ftfanoet  estirdy  tfie 
proporty  of  the  defcadaat,  who  «m  *  fa 
thetenoai  heiog  in  pnesaigjoa  afthem  vnderft] 
liiiepfiaiii  agifeiocut.  On  the  ni^i«|  off  Tbossdaj  aDd 
Fridfty  the  man  in  possession  went  home  to  sleep  abon* 
10  o'eitiek,  retaroing  next  moning,  as  there  was  no 
sleepiof  aooommodatioo  in  the  hooee.  On  Batordfty  the 
man  in  possession  left  the  boose  in  the  evening  and  did 
not  return  until  Monday.  Dorinf  hie  abseaee  the 
defendant  came  in  and  took  possession  off  the  foods. 
This  was  the  poona  breach  eompfaiined  of.  The  Coonij 
Court  Jodge  f ooud  that  the  goods  had  been  impoonded  ; 
ihftt  the  man  in  possession  had  no  reasonable  neoessitj 
for  his  absonee,  and,  therefore,  that  he  had  abandoned 
poseeesion,  Intt  that  he  intended  to  tetom  on  Mob* 
rlfty,  so  that  he  bad  not  abandoned  the  distreey, 
an^l  might  l«  eoosidered  in  conetmctive  poesea- 
•ion,  if  that  was  sQlBcient.  He  held,  how- 
ever, that  to  support  the  action  as  against  the  tmo 
owner  of  the  goods  real  possession  wis  necessary.  He 
therefore  gave  judgment  for  the  defendant.  The 
DiTisiooal  (!oQrt  reversed  this  deeision  and  entered 
judgment  for  the  plaintiflT,  holding  that,  as  the  goods 
had  Ijoen  seized  and  impoonded,  and  were  therefore  in 
the  custody  of  the  Uw,  it  was  not  necessary  to  keep  a  man 
in  actual  possession.  The  defendant  by  leave  appealed. 

Mr.  H<:ifWABK,  for  the  defendant,  contended  that 
where  the  impoonding  was  brought  about  merely  by  a 
man  lioing  left  in  possession  the  man  must  continue  in 
possession.  If  there  was  not  a  physical  pound,  the  man 
must  remain  in  possession.  In  this  case  the  goods  were 
not  locked  op  in  one  room,  bat  were  left  as  they  were 
before  the  seizure,  and  they  onlf  remained  in  the 
custoily  of  the  law  as  long  as  the  man  remaioed  in  poa- 
session.  He  referred  to  **  Bagshawes  v.  Deacon  ''  ([1S98J 
2  g.B..  173), 

Mr,  J.  I).  (Vawford,  for  the  plaintiff,  was  not  called 
upon. 

The  CoiTiiT  dismissed  the  appeal. 

Loitn  JusTirK  A.  L.  Smith  said  that  leave  to  appeal 
had  iHscn  given  in  this  case  by  the  Divisional  Court  upon 
one  point  only.  The  County  Court  Judge  found  that 
the  goods  had  been  actually  impounded,  and  upon  that 
hypothesis  the  Divisional  Court  gave  judgment.  'JUhe 
IfMimod  counsel  here  sought  to  say  that  there  had  been 
no  impounding,  but  that  point  was  not  open  to  him 
now.  'J'hat  being  so,  the  only  question  was  whether  the 
man  mast  always  remain  in  possession  of  the  goods  in 
onler  to  keep  them  in  the  custody  of  the  law.  The 
question  had  only  to  be  stated  to  earry  its  own  answer. 
\Vhort>  thert^  was,  as  here,  an  impounding,  a  man  need 
not  bo  loft  in  actual  possession. 

Loud  Jvstiob  Collins  and  Lord  Justicb  Vauqhax 
W1LUAM3  delivered  juilgment  to  the  same  effect. 

[8olicitors~C.  J.  Parker,  for  the  plaintiff  ;  H.  fi. 
Tudor,  for  the  defendant.] 


Court  of  .Vppeal  (A.  L.  8mith,  OoHina,  \  1899. 

and  Yaughan  Williams,  L.JJ.)        f         Kov.  lit. 

▲nx>RNKV>OKNKRAL  V.  LONDON    AND  XOETH-WBilTB&X 
&AILWAY  OUMPAHT.* 

Railwi^    Companj— Level    crossings— Speed  of 
tnains—ContrmTention  of  B*ihrmy  Clauns  Con* 
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flolidation  Act,  1845,  sec.  48— Speed  exceeding 
four  miles  an  hour  over  level  crossing — Injunc- 
tion. 

Decision  of  Bruce,  J.  (15  The  Times  L.R.,   39), 
affirmed. 


This  was  an  appeal  by  the  defendants  from  the  j  ndg- 
ment  of  Mr.  Jantioe  Brace,  reported  in  15  The  Times 
Ii.R.,  39;  [1899]  1  Q.B.,  72.  It  was  an  informa- 
tion filed  by  the  Attorney -General,  on  the  relation  of 
the  Warwickshire  County  Council,  against  the  defendants 
for  an  injnnotion  to  restrain  them  from  allowing  their 
trains  to  cross  the  Watling-street  at  the  level  crossing 
adjoining  Atherstone  railway  station  at  a  speed  greater 
than  foor  miles  an  hour.  The  Watling-strcet  at  the 
point  in  question  was  a  main  road  within  the  meaning 
of  the  Highways  and  LooomotiTes  Act,  1878,  sec- 
tion IS,  and  was  within  the  county  of  Warwick 
and  was  vested  in  the  county  council  pursuant  to 
section  11  of  tiie  Local  Government  Act,  1888. 
The  defendants  or  their  predecessors  in  title  had 
obtained  power  by  the  Trent  Valley  Railway  Act,  1845 
(8 and  9  Viet>.,c.  cxii.)t  to  carry  their  railway  across  the 
road  in  question  on  the  level,  and  with  this  Act  was  in- 
corporated the  Railways  Clauses  Consolidation  Act, 
1845.  By  section  48  of  the  last  mentioned  Act,  '*  where 
the  railway  crosses  any  turnpike  road  on  a  level  adjoining 
to  a  station,  all  trains  on  the  railway  shall  be  made  to 
slacken  their  speed  before  arriving  at  such  turnpike 
road,  and  shall  not  cross  the  same  at  any  greater  rate 
of  speed  than  four  miles  an  hour."  The  road  in  question 
came  within  the  above  section.  The  defendants  had  for 
a  long  time  past  constantly  caused  their  trains  to  cross 
the  level  crossing  at  a  speed  greatly  exceeding  four 
miles  an  hoar.  The  crossing  was  part  of  the  main  line, 
and  a  large  number  of  express, ordinary,  and  goods  trains 
-pasted  over  the  crossing  every  24  hours.  The  vehicular 
traffic  on  the  road  was  seriously  impeded  by  reason  of  the 
railway  traffic.  The  gates  were  kept  closed  against  the 
public  during  the  12  hours  from  6  a.m.  to  6  p.m.  for  a 
period  ranging  from  275  to  319  minutes,  or  for  an 
average  during  each  hour  during  that  period  varying 
from  23  to  26  minutes.  The  defendants  alleged  that 
the  inconvenience  to  the  public  would  be  increased  if 
they  were  obliged  to  slow  down  the  speed  of  all  their 
trains  as  they  approached  the  level  crossing,  as  each 
train  would  remain  a  longer  time  in  the  section  of  the 
line,  as  worked  upon  the  block  system,  in  which  the  level 
crossing  was  sitoate,  the  practice  being  to  dose  the  gates 
across  the  road  at  the  level  crossing  so  long  as  any  train 
was  within  the  limits  of  the  section  in  which  the  cross- 
ing was  situate.  They  therefore  oonteuded  that  the 
Court  ought  in  its  discretion  to  refose  to  grant  an  in- 
jonction.  Mr.  Jostioe  Bruce  held  that  he  could  not  go 
into  questions  of  convenience,  it  being  the  duty  of  the 
Court  to  enforce  the  express  terms  of  the  statute,  and 
he  accordingly  granted  the  injunction.  The  defendants 
appealed,  and  it  was  stated  that  the  real  dispute  between 
the  parties  was  as  to  whether  the  railway  company 
ahonld  bear  the  expense  of  making  a  bridge  to  carry 
the   road  over  the  railway. 

Sir  Edward  Clarke,  Q.C.,  Mr.  Cripps,  Q.C.,  and  Mr. 
Ernest  Moon  appeared  for  the  defendants  ;  Mr.  Asquith, 
Q.C.,  Mr.  Dickens,  Q.C.,  and  Mr.  P.  Bagnall  Evans 
appeared  for  the  informant. 

The  Court,  without  calling  upon  counsel  for  the  in- 
formant, dismissed  the  appeal. 

Lord  Jusiticb  A.  L.  Smith  said  this  was  an  appeal 
from  an  injunction  which  had  been  granted  to  restrain 
a  railway  company  from  passing  their  trains  by  a  level 
crossing  over  a  turnpike  road  at  a  greater  rate  of  speed 


than  four  miles  aa  houi*.  The  company  or  their  pre* 
decessors  had  power  conferred  on  them  by  Act  of  Parlia* 
ment  to  make  a  railway  over  the  road  in  question,  but  a 
fetter  was  placed  un  that  power  by  section  48  of  the  Rail- 
ways Clauses  Act,  1845,  which  said  that  where  a  railway 
crossed  a  turnpike  road  on  a  level  adjoining  to  a  station 
(which  was  the  case  here),  all  trains  passing  over  such  a 
crossing  should  slacken  their  speed  to  a  rate  not  greater 
than  foor  miles  an  hour.  There  was  no  doubt  that  the 
railway  company  had  for  a  long  time  been  dis- 
regarding this  section,  and  the  question  was  whether 
the  Attorney-General  was  witldn  his  rights  in 
taking  these  proceedings  to  enforce  the  provisions  of 
the  Act  of  Parliament.  The  company  now  came  into 
Court,  and  said  that  the  course  which  they  were  adopt* 
ing  of  sending  their  trains  over  the  crossing  at  a  great 
rate  of  speed  was  more  beneficial  to  the  public  than  it 
would  be  to  slacken  the  speed  of  their  trains  to  four 
miles  an  hour,  and  that  therefore  the  Attorney- General 
was  not  entitled  to  obtain  au  injunction  against  them. 
This  was  the  first  time  that  he  had  ever  heard  of  such  a 
thing  as  that  a  person,  who  was  indictable  for  the 
ofiTence  of  breaking  a  statutory  obligation,  should  by 
way  of  defence  say  that  it  was  better  for  him  to  break 
the  statute  than  not.  Counsel  for  the  company 
admitted  that  they  had  no  authority  supporting  their 
contention,  but  they  suggested  that  there  was  no 
authority  against  it.  In  his  opinion  the  authorities 
bore  against  it.  He  would  not  discuss  the  question 
whether  running  the  trains  at  an  excessive  speed  kept 
the  gates  shut  a  longer  or  a  shorter  time  than  running 
them  at  the  lower  speed.  It  could  not  be  the  duty  of 
the  Court,  when  the  Legislature  said  that  trains  should 
not  go  over  a  certain  point  at  a  greater  rate  than  four 
miles  an  hour,  to  inquire  whether  it  would  be  for  the 
benefit  of  the  public  that  trains  should  be  allowed  to  go 
at  a  faster  rate.  It  was  said  that  the  Attorney-General 
was  not  entitled  to  maintain  these  proceedings  unless 
he  showed  some  injury  to  the  public  arising  from  what 
the  defendants  were  doing.  But  he  could  not  see  in 
any  of  the  cases  which  had  been  cited  any  trace  of  such 
a  rule,  where  the  express  obligation  of  an  Act  of  Par* 
liament  had  been  broken.  His  Lordship  referred  at 
some  length  to  the  cases  of  **  Attorney-General  v. 
Cockeimouth  I^cal  Board  **  (L.R.,  18  Eq.,  172)  ; 
**  Attorney- General  v.  Great  Kaatem  Railway  Co.*' 
(11  Ch.D.,  449)  ;  *'  Attorney-General  v.  Shi'cwsbury 
(Kingsland)  Bridge  Co.  "  (21  Ch.D.,  752)  ;  and 
*•  Attorney-General  v.  Great  Western  Railway  Co." 
(7  Ch.  App.,  767).  This  was  the  case  of  a  clear 
statutory  enactment  imposing  a  duty,  and  the  injunction 
for  enforcing  it  had  been  rightly  granted.  The  appeal 
must  be  dismissed. 

Lord  Justice  Collins  and  Lord  Justice  Vauohan 
Williams  delivered  judgments  to  the  like  effect. 


Court  of  Appeal  (A.  L.  Smith,  Collins,  ) 
and  Vaughan  Williams,  L.JJ.)        j 


1899. 
Nov.  14. 


WEIR  V.    OIRVIN,    ROPBR,   AND   CO.* 

Ship— Charter-party— Advance  freight. 

A  portion  of  the  cargo  put  on  board  was  de- 
stroyed by  fire  before  completion  of  the  loading  ; 
held,  that  advance  freight  was  not  payable  under 
the  charter-party  on  the  portion  so  lost. 

Decision  of  Lord  Russell  of  Killowen,  G.J.  (15 
The  Times  L.R.,  69),  affirmed. 


This  was  an  appeal  from   the   judgment   of   the  Lord 
*Keponed  bf  W.  F.  BAxar.  Esq.,  Barrister««t-Law. 
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Chief  Justice  at  the  triAl  of  the   action   without  a  jury, 
reported     m     16     The     Times    L.R.,      69  ;     [1899] 
1  Q.B.,  193.    The   question   in  the  action  shortly   was 
whether,  under   a   charter-party    which   provided   that 
freight  should  be  payable  two-thirds   in   cash  three  days 
after  sailing  from  final  port  of  loading,  and   the  balance 
on  unloading  and   right   delivery,  where   a   portion    of 
the  cargo  put  on  board  had  been  destroyed  before  com- 
pletion  of   the   loading,  two-thirds  of   the  freight  was 
payable  in  advance  in  respect  of  the  cargo  so  lost.    The 
facts  were  as  follows  :— The  plaintiflFs,  as  owners  of  the 
Olivebank,  entered  into  a  charter-party,  dated  March  31, 
1898,  with  the  defendants,  who   carried    on  business  in 
London  as  agents  for  Messrs.  Girvin   and   Eyre,  of  San 
Francisco.    The  following  were   the   material  clauses  of 
the  charter-party  :—'•  The   said    vessel  shall  proceed  to 
a  loading  berth   in   the   River  Tyne  or  Tyne  Dock,  and 
there  load  a  full  and  complete  cargo   of  coke  and  lawful 
merchandise  (excluding  coals,  subject    to  stipulations  in 
margin,  scrap  iron,  acids,  gunpowder,    and    explosives), 
the  cargo  being  of  such   a  nature   as  will  load  Tessel  to 
Lloyd's  freeboard  (subject  to  provisions  of  side   clause) 
not  exceeding  what  she  can   reasonably  stow   and  carry, 
and  being  so  loaded  shall  proceed   to  San  Francisco  and 
deliver  the  same.    The  captain  to  sign  bills  of  lading  for 
the  weight  of  cargo  taken  on  board   as  presented,  with- 
out prejudice   to   the   tenor   of   this  charter,  provided 
same   equal    the    amount    of    the    chartered    freight. 
Charterers'  liability  with  respect  to  this  charter  to  cease, 
except   for   freight   as   provided,  on   the   vessel  being 
loaded,  the  captain  and  tiie   owner   to  have  an  absolute 
lien  on  the  cargo  for  all  unpaid  freight   and  demurrage. 
Freight  for  the  said  cargo  to  be   jiaid  on  final  discharge 
at  the  rate  of  168.,  except    on   cargo   shipped   in  Hull, 
as  hereinafter   provided,    per  ton  of  2,2401b.    on   the 
quantity   to    be    delivered    to    the    consignees.      The 
freight  to    be  due   and    paid   as   follows  :— Two-thirds 
in  cash,  less   6   per   cent,    for  all   charges,  three  days 
after  sailing   from   Tyne,    ship    lost    or  not  lost,  and 
the    balance    on    unloading     and     right     delivery    of 
the  said   cargo.     The   act   of  God    .    .     .    fire,    &c., 
mutually  excepted."  The  charter-party  contained  in  tne 
margin  the  following    clause  : — *'  Charterers   undertake 
to  ship,  and  owners  to  load,  1,000  tons  of  dead-weight 
cargo  (of  which   500    tons   may  be  cannel  coal  in  char- 
terers' option)  in  manner  required  by  master  in  Hull  on 
due  notice   being   given,  vessel   being  where   cargo  can 
be   delivered   in   the   usual   manner,  freight   on   cargo 
shipped  at  Hull  being  paid  at  148.  per  ton.    In  event  of 
charterers  not  loading  vessel  to  her   marks,  it  is  agreed 
that  freight  shall   be   paid   on  the   basis  of  4,350  tons, 
which  owners   hereby  guarantee   to  be  vessers  capacity 
of  cargo  for   the    voyage,    less  pro   rata  freight  on  amr 
quantity  of   cargo    short   delivered  in  San  Francisco." 
The  charter-party   was   signed   by   the  defendants  **  as 
agents  for  Girvin   and   Eyre,  of  San  Francisco."     The 
Olivebank  went   to   Hull   and    there  loaded   about  967 
tons    of   cement    and    50    tons    of    cannel    coal,    all 
dead- weight     cargo.       She     then     proceeded     to    the 
Tyne    and     loaded     about     461    tons    of     firebricks. 
When     the     loading   had    proceeded    so    far,    a    fire 
broke  out   on   board   the   vessel,    and   the   cargo   was 
damaged  to  such  an   extent  that  the   cannel  coal  had  to 
be  taken  out   and    sold,  and   the   firebricks   unshipped. 
Five  hundred  and  sixty-seveo  tons    of    the  cement  were 
taken  ont,  and    the   remaining    400    tons   were  left  on 
board   as   stiffening   and   carried    on    in   the  vessel  as 
ballast,  and  not  as  cargo,  and    for   the   purposes  of  the 
case  were   treated   as   if   they   had  been  destroyed  and 
taken  oat.     Assuming  that  the  defendants    were  bound, 
under  the  marginal  clause,  to  ship  4,350  tons   of  cargo, 
there  remained,  after  deducting  the  1,478  tons  destroyed 
and   taken     out,    2,872   tons   to    be   shipped   by   the 
charterers.     The   charterers,  in  faot,  shipped    a  further 


quantity  of  2,590  tons,  which,  with  the  original  cargo, 
would  have  filled  the  vessel.  They  thus  shipped  in  all 
282  tons  leas  than  the  quantity  stipulated  for  in  the 
margin  of  the  charter-party.  By  an  arrangement  between 
the  parties  (which,  it  was  agreed,  did  not  affeet  the 
question  in  the  ease)  the  owners  took  on  board  600  tona 
of  coke  at  a  freight  of  16s.,  payable  in  advance.  Hie 
ship  sailed,  and  three  days  after  sailing  the  advance 
freight  became  payable.  At  the  time  of  the  hearing  of 
the  action  the  Olivebank  was  still  upon  her  voyage  to 
San  Francisco.  The  defendants  assumed  any  responsi- 
bility that  Messrs.  Girvin  and  Eyre  might  be  under  in 
respect  of  the  advance  freight  on  the  cargo  damaged  by 
fire.  The  plaintiffs  claimed  two-thirds  of  the  freight 
upon  4,360  tons,  less  6  per  cent.  The  defendants 
brought  into  Court  the  amount  of  two-thirds  of  the 
freight  upon  2,590  tons,  the  cargo  which  was  being 
carried  to  its  destination,  less  6  per  cent.  As  to  the 
advance  freight  on  the  282  tons  short  loaded,  they  did 
not  admit  liability.  It  was  proved  in  evidence  that  a 
dead-weight  oargo  of  4,300  tons  would  just  sink  the 
vessel  to  her  marks,  and  that  the  total  weight  of  cargo 
provided  by  the  charterers  would  not  have  done  so.  The 
Lord  Chief  Jostioe  held  that  advance  freight  was  not 
payable  under  the  charter-party  on  the  portion  of  the 
cargo  which  had  been  destroyed  by  fire,  and  gave  judg- 
ment for  the  defendants.    The  plaintiffs  appealed. 

Mr.  Carver,  Q.C.,  and  Mr.  J.  A.  Hamilton  appeared 
for  the  plaintiffs  ;  Mr.  Joseph  Walton,  Q.C.,  and  Mr. 
T.  E.  Scrutton  for  the  defendants. 
The  CouBT  dismissed  the  appeal. 
LoBD  Justice  A.  L.  Smith  said  that  by  the  charter- 
party  the  charterers  had  to  do  two  things,  to  load  a  full 
and  complete  cargo,  and  to  load  the  ship  down  to  her 
marks,  and  there  was  a  clause  in  the  margin  which  pro- 
vided that  in  the  event  of  the  charterers  not  loading  the 
ship  to  her  marks  there  was  to  be  a  conventional 
figure — ^viz.,  4,350  tons,  upon  the  basis  of  which  freight 
was  to  be  paid.  The  charterers  loaded  less  than  a  full 
cargo  by  282  tons,  and  so  the  marginal  clause  came 
into  operation,  and  freight  was  to  be  payable  on  4,360 
tons.  What  happened  was  this— 1.478  tons  of  the  cargo 
were  shipped,  and  before  the  time  arrived  for  payment 
of  the  advance  freight  the  1,478  tons  were  burnt.  It 
seemed  to  his  Lordship  that  the  case  of  **  Aitken,. 
Lilbum,  and  Co.  v.  Emsthausen  and  Co."  ([1894] 
1  Q3.«  773),  which  was  a  decision  of  the  Court 
of  Appeal,  was  important,  for  there  a  fire  occurred 
on  the  ship  and  destroyed  a  portion  of  the  cargo  on 
board  before  the  ship  sailed,  and  it  was  held  that  the 
charterers  could  not  be  called  upon  to  load  further  cargo 
to  take  the  place  of  that  burnt,  nor  were  they  liable  to> 
pay  freight  in  respect  of  such  part  of  the  oargo.  The 
shipowners  could  have  filled  up  the  spaoe  so  left  vacant 
with  other  cargo  provided  that  in  so  doing  they  did 
not  delay  the  voyage.  Here  1,478  tons  were  put  out  of 
question  altogether  when  the  advance  freight  became 
payable.  The  1,478  tons  were  eliminated  from  the 
adventure.  Then  came  the  question,  apon  what  was  the 
advance  freight  to  be  paid  ?  It  was  said  that  it  should 
be  paid  upon  the  1,478  tons  burnt.  But  why  ?  That  part 
of  the  cargo  was  taken  ont  of  the  adventure.  The  Lord 
Chief  Justice  held  that  in  the  circumstances  of  the  case 
the  conventional  amount  of  4,360  tons  was  reduced  by 
the  1,478  tons  burnt,  which  left  2,872  tons  as  the 
reight  earning  part  of  the  oargo,  and  two-thirds  of  the 
freight  payable  as  advance  freight  would  be  calculated 
on  that  basis.  With  that  view  he  (the  Lord  Justice) 
agreed.    The  judgment  would  therefore  be  affirmed. 

Lord  Justice  Collins  and  Lord  Justice  Vauohax 
WiLUAMS  delivered  judgment  to  the  same  effect. 

[Solicitors— Thos.  Cooper  and  Co.,  for  the  plaintiffs  ; 
Hollams,  Sons,  Coward,  and  Hawksley,  for  the  de- 
fendsnts.] 
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THB  VALENTINE  MEAT  JUICE  COMPANY  Y.  THE 
VALENTINE  EXTBAOT  COMPANY.* 

Trade  Name— Imitation^Using  own  name— 5ona 
^e«— Injunction  refused. 

Id  this  case  the  plaintiffs,  who  were  an  American  com- 
pany and  proprietors  and  manufacturers  of  the  well- 
known  extract  called  '*  Valentine's  Meat  Juice," 
songht  an  injunction  to  restrain  the  defendant  company 
from  carrying  on  business  as  manufacturers  or  vendors 
of  any  preparation  of  extract  of  meat  or  meat  juice  under 
any  name  or  title  of  which  the  name  **  Valentine"  or 
'*  Valentine's  "  formed  part  ;  and  to  restrain  the 
defendant,  C.  R.  Valentine,  from  carrying  on  any  such 
bosiness  under  any  such  name  or  title,  without  clearly 
distinguishing  such  business  from  the  business  of  the 
plaintiffs*  llie  business  of  the  plaintiffs  was  originally 
founded  in  1871  by  Mr.  Mann  T.  Valentine,  who  had 
discovered  a  mode  of  preparing  meat  juice  ;  and  the 
business  had  always  and  still  consisted  entirely 
in  the  manufacture  and  sale  of  that  prepara- 
tion. In  1892,  on  the  death  of  the  founder,  the 
business  passed  into'  the  hands  of  the  plaintiffs. 
They  had  no  depdt,  and  employed  no  agent,  in  England, 
although  they  made  annual  consignments  to  a  few  firms 
in  this  country  to  the  extent  of  upwards  of  a  quarter 
of  a  million  bottles  of  their  meat  juice.  Their  pre- 
paration was  mainly,  but  not  exclusively,  used  by  sick 
people  and  invalids.  It  was  a  liquid,  and  had  always 
been  sold  in  bottles  of  one  size  and  of  a  distinctive 
shape,  and  under  some  designation  of  which  the  name 
**  Valentine  "  formed  part.  In  some  cases  it  had  been 
sold  or  referred  to  as  **  Valentine  "  simply.  Until 
1898  there  was  no  other  preparation  of  meat  on  the 
market  connected  with  the  name  of  Valentine.  The 
defendant  company  was  incorporated  in  this  country 
in  1897  with  a  capital  of  £4,000,  divided  into  3,000  pre- 
ferred shares  of  £1  each  and  1,000  deferred  shares  of 
a  like  value,  and  having  amongst  its  objects  the  carrying 
on  of  the  business  of  meat  extract  or  meat  juice  manu- 
facturers and  vendors.  This  company  was  promoted  by 
the  defendant,  Chsrles  Richard  Valentine,  and  he  v  as 
its  msnaging  director.  In  1895  he  was  in  the  employ- 
ment as  manager  of  the  Colonial  Consignment  and  Dis- 
tributing Company,  who  were  dealers  in  colonial  pro- 
duooy  including,  at  one  time,  extract  of  meat  manu- 
factured according  to  Liebig's  and  other  processes. 
Some  time  in  1896  the  defendant  Valentine  conceived 
the  idea  of  putting  up  solid  extracb  of  meat  in  the  form 
of  globules  enclosed  in  a  protecting  cover,  so  that  it 
could  be  carried  about  in  small  quantities,  and  be  made 
readily  available  as  food  by  travellers  and  others.  For 
this  process  he  subsequently  obtained  a  patent  which, 
in  1897,  he  sold  to  the  defendant  company  for  £1,440, 
to  be  paid  as  to  £500  in  cash  and  the  balance  in  de- 
ferred shares.  The  memorandum  of  association  was 
signed  by  seven  clerks  who  were  nominees  of  the 
defendant  Valentine,  but  the  company  was  not,  in  his 
Lordship's  opinion,  altogether  what  is  ordinarily  under- 
stood as  a  *'  one  man  company."  The  defendant 
Valentine  left  the  service  of  the  Colonial  Consignment 
Company  in  June,  1898,  and  the  defendant  company 
then  commenced  the  sale  of  meat  globules.  They  were  at 
first  packed  in  boxes  bearing  labels  describing  them  as 
'*  Valentine's  Valtine  Meat  Globules,"  the  word 
* '  Valtine  ' '  being  a  registered  trade-mark  whioh  was 
acquired  by  the  company  on  its  formation  from  the 
defendant  Valentine.  Since  the  commencement  of  this 
action  the  description  on  the  labels  had  been  altered  to 
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'*  Valtine  Meat  Globules."  The  plaintiffs  did  not  now 
complain  that  the  defendants  had  got  up  their  goods  so 
as  to  resemble  the  plaintiffs' ,  but  that  the  defendants 
had  made  use  of  the  name  **  Valentine  "  in  such  a  way 
as  to  deceive  the  public  into  the  belief  that  the  goods 
sold  by  the  defendants  were  manufactured  by  the 
plaintiffs. 

Mr.  Moulton,  Q.C.,  Mr.  Bwinfen  Eady,  Q.C.,  and 
Mr.  Sebastian  appeared  for  the  plaintiffs  :  Mr.  Upjohn, 
Q.C.,  and  Mr.  A.  Sims  for  the  defendants. 

Mb.  Justice  Stiblino,  in  giving  his  reserved  judg- 
ment, after  stating  the  facts  and  reviewing  the  evi- 
dence whioh  had  been  given  at  great  length  at  the 
trial  of  the  action,  said  that  it  was  not  unimportant  to 
observe  tliat  the  goods  of  the  plaintiffs  and  defendants 
respectively  were  of  a  different  nature.  The  plaintiffs' 
preparation  was  a  liquid,  the  defendants'  was  a  solid. 
The  plaintiffs'  was  principally  intended  for  use  with  cold 
water,  the  defendants'  was  most  conveniently  used 
with  hot  water.  Speaking  broadly  the  plaintiffs'  pre- 
paration was  a  medicine  ;  the  defendants'  was  a  food, 
and  on  the  evidence  his  Lordship  found  that  there  was 
no  substantial  competition  between  the  two  articles. 
He  then  considered  the  law  applicable  to  such  a  state 
of  facts  upon  the  assumption  that  all  the  acts  com- 
plained of  were  being  done  by  the  defendant  Valentine 
personally.  The  law  might  be  very  shortly  stated.  It 
was  this — **  Nobody  has  any  right  to  represent  his 
goods  as  those  of  somebody  else,"  per  Lord  Halsbury, 
L.C.,  <•  Reddaway  v.  Banham  "  ([1896]  A.C., 
204).  If  a  plaintiff  oomplained  that  such  representa- 
tions were  being  made  by  a  defendant,  it  was  not  neces- 
sary in  order  to  obtain  an  injunction  that  he  should 
prove  any  intent  to  deceive  on  the  part  of  the  defend- 
ant. This  point  was  decided  by  Lord  Cottibham  in 
'*  Millington  v.  Fox  "  (3  My.  and  Cr.,  838),  and  again 
more  recently  by  the  Court  of  Appeal  in  the  case  of 
**  Reddaway  v.  Bentham  Hemp-Spinning  Co.  " 
([1892]  2  Q.B.,  639),  and  had  been  distinctly  sUted  to 
be  the  law  of  the  Court  by  the  Lord  Chancellor  in 
•*  Cellular  Cloth  Co.  v.  Maxton  "  ([1899]  A.C., 
826).  It  was,  therefore,  for  the  plaintiff  in  a  case  such 
as  the  present  to  establish  that  the  defendant  was  selling 
his  goods  in  such  a  way  as  to  represent  to  the  public 
that  they  were  the  manufacture  of  the  plaintiffs.  Where 
the  defendanc  bore  the  same  name  as  the  plaintiff  it 
was  not  an  ea^y  task  to  satisfy  that  burden.  '*  If  a 
man,"  said  the  Master  of  the  Rolls  in  '*  Powell  v. 
Birmingham  Vinegar  Brewery  "  ([1896]  2  Ch.,  69), 
**  uses  his  own  name  to  denote  his  own  goods,  it 
would  be  intolerable  to  confer  on  him  the  right  to  pre- 
vent other  people  of  the  same  name  from  honestly  using 
their  own  name  to  denote  their  own  goods,  even 
although  they  might  be  of  the  same  kind  as  his  and  be 
undistinguishable  from  them,  *  Burgess  v.  Burgess  ' 
(3  D.,  M.,  and  G.,  896)  ;  «  Turton  v.  Turton  ' 
(42  Ch.  D.,  128)."  This  point  had  recently 
been  considered  by  Mr.  Justice  Byrne  in  "  Jameson 
V.  Jameson  "  (15  R.P.C.,  169).  Thai  learned 
Judge  was  of  opinion  that  a  burden  was  cast  on 
the  new  trader  to  take  care  to  distinguish  his  goods 
from  those  of  the  original  trader,  and  on  the 
facts  he  was  of  opinion  that  the  defendant  had  not  dis- 
charged the  onus  which  lay  on  him.  Hie  Court  of 
Appeal,  before  whom  the  case  afterwards  came,  did  not 
differ  from  the  law  thus  laid  down,  but  did  differ  on  tho 
question  of  fact,  being  of  opinion  that  the  defendant  had 
taken  sufficient  care  to  distinguish  his  goods.  There  the 
defendant  had  simply  placed  his  own  Christian  name  and 
surname  on  his  goods,  which  were  of  the  same  kind  and 
were  got  up  in  the  same  way  as  the  plaintiff's,  that  get 
up  being  common  to  the  trade.  That  the  Court  of 
Appeal  held  (in  the  absence  of  maUx  fides)  to  be  enough. 
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It  was  sought  in  argument  to  distinguish  **  Jameson  v. 
Jameson  ' '  from  the  present  ease  on  the  ground  that 
the  plaintiffs  had  established  that  in  the  market  their 
goods  had  come  to  be  known  by  the  name  of  **  Valen- 
tine." The  evidence  did  show,  in  his  Lordship's  opinion, 
that  the  plaintiffs'  preparation  had  been  designated  as 
Valentine's  Meat  Juice,  or  Valentine's  Extract,  or 
Valentine's  simply  ;  and  if  the  defendants  were  selling  a 
preparation  similar  to  the  plaintiffs',  it  might  be  that  the 
latter  would  have  succeeded  in  establishing  what  the 
Lord  Justice  called  their  first  premise.  The  plaintiffs, 
however,  had  never  manufactured  or  sold  any  goods 
such  as  the  defendants  had  put  on  the  market.  The 
articles  sold  by  the  defendants  were  both  in  appearance 
and  in  reality  different  from  that  made  and  sold  by  the 
plaintiffs.  No  one  buying  the  defendants'  article  could 
possibly  suppose  that  he  had  ever  bought  such  an  article 
of  the  plaintiffs'  ;  the  defendants'  article  had  never  been 
known  on  the  market  as  the  plaintiffs' .  If  the  well- 
known  firm  of  Bass  and  Co.  brewed  nothing  but  pale 
ale,  and  that  ale  had  acquired  the  name  of  Bass,  could 
that  firm  restrain  another  brewer  of  the  same  name 
from  selling  porter  or  stout  manufactured  by  the  second 
brewer,  giving  his  name  or  address  ?  His  Lordship 
thought  not,  and  in  his  judgment  the  defendant 
Valentine,  if  he  were  honestly  carrying  on  the  business 
of  selling  these  meat  globules  in  his  own  name  and 
on  his  own  account,  could  not  be  restrained  from 
using  his  own  name  in  connexion  with  that  business. 
His  Lordship  then  considered  the  question  whether  the 
defendant  Valentine  had  not  done  something  more  than 
use  his  own  name  in  such  a  way  as  to  render  him 
liable  to  be  restrained  from  carrying  on  business  as  he 
had  done,  and  he  proceeded  to  deal  with  certain  attacks 
made  b^  the  plaintiffs  upon  the  good  faith  of  the 
defendaK  Valentine,  but  on  the  whole,  though  he 
thought  the  case  had  many  features  of  suspicion,  he 
came  to  the  conclusion  that  want  of  good  faith  had  not 
been  established.  There  still  remained  the  question 
whether  the  defendant  company  was  entitled  as  against 
the  plaintiffs  to  make  use  of  the  name  Valentine.  If 
the  defendant  Valentine  had  himself  commenced  the 
business  and  carried  it  on  under  his  own  name,  his 
Lordship  thought  he  would  have  been  entitled  to  assign 
to  a  company  formed  for  the  purpose  the  goodwill  of 
that  business,  and  the  right  to  use  his  name  in  con- 
nexion with  it,  always  supposing  that  all  this  was  done 
in  good  faith.  The  defendant  Valentine,  however,  had 
never  himself  carried  on  the  business  of  manufacturing 
and  selling  these  globules.  He  formed  the  defendant 
company,  giving  it  his  own  name,  and  making  over  to  it 
a  so-called  goodwill,  consisting  of  the  benefit  of 
promises  made  to  him  by  persons  well  disposed  towards 
him  and  the  business  proposed  to  be  carried  on.  Such 
a  goodwill  could  not  be  of  any  substantial  value,  though 
it  was  possible  that  rights  in  respect  of  it  might  have 
been  enforced  in  equity  upon  the  principles  laid  down  in 
••  Trego  V.  Hunt."  Still  the  defendant  Valentine  was 
the  inventor  of  these  globules  ;  he  had  a  reputation  as 
a  man  of  business,  though  not  in  connexion  with  extract 
of  meat  ;  and  he  intended  that  the  business  of  the 
globules  should  be  carried  on  for  his  own  benefit,  though 
his  own  resources  were  not  sufficient  to  enable  him  to 
start  it.  His  Lordship  thought  that  under  these  circum- 
stances the  defendant  Valentine  was  entitled,  acting  in 
good  faith,  to  give  his  own  name  to  the  company  which 
be  founded.  The  case  did  not  fall  within  the  principle 
of  such  authorities  as  '*  Day  v.  Day,"  where  a  man 
having  no  real  interest  in  a  business  was  introduced  into 
it  simply  to  give  it  the  desired  name.  The  action  there- 
fore failed,  but  under  the  circumstances  it  would  be  dis- 
missed without  costs. 

[Solicitors— Wilson,  Bristows,    and  Carpmael  ;    Cam- 
pion and  Co.] 


Court  of  Appeal  (A.  L.  Smith,  Collins,  ) 
and  Vaughan  Williams,  L.J  J.)        j 


1899. 
Nov.  15. 


MOXHAM  AND  OTHEBS  V.  GSANT.* 

Company — Winding  up — Directors — Misfeasance 
— Payment  of  dividend  out  of  capitaL 

Directors  who  had  been  compelled  to  pay  the 
liquidator  capital  improperly,  but  with  the  assent 
of  the  shareholders,  distributed  as  dividends  held 
entitled  to  i*ecover  such  dividends  from  the  share- 
holders. 

Decision  of  the  Divisional  Court  (15  Tfie  Times 
L.B.,  180)  affirmed. 

This  was  an  appeal  from  the  judgment  of  the  Divi- 
sional Court  (Mr.  Justice  Lawranoe  and  Mr.  Justice 
Channell),  reported  in  15  The  Tinux  L.R.,  180  ; 
[1899]  1  Q.B.,  480.  The  plaintiffs  were  directors  of  a 
company  named  Cory's  Steamers  (Limited).  The  com- 
pany owned  a  steamship  named  the  Primrose,  which  was 
lost  in  1894.  The  underwriters  paid  £719  2s.  6d.  in 
respect  of  the  loss.  That  sum  represented  capital,  as  it 
represented  the  steamship.  In  April,  1894,  the  directors 
sent  a  circular  to  the  shareholders  in  the  following 
form  : — **  We  have  a  sum  of  money  in  hand  from  in- 
surance received  on  account  of  the  loss  of  the  Prinu*ose. 
We  propose   remitting   10s.    per   share.     If  you  see  no 

objection,    we     will    send  you   £ ,    being    10s.    on 

your shares,  on  your  sending  a  receipt  on  enclosed 

form,  and  provided  all  the  shareholders  consent.  There 
will  be  a  considerable  sum  more  to  receive  for  insurance 
of  Primrose."  The  form  of  receipt  was  as  follows  : — 
**  Received  of  Cory's   Steamers  (Limited)  the   sum   of 

£ ,being  a  reduction  of  10s.  per  share  on  the shares 

held  by  me."  In  reply  to  the  circular  the  defendant 
sent  the  following  letter  : — **  I  quite  agree  with  the 
proposition  of  your  letter  of  April  10,  and  enclose  my 
receipt  for  £13,  being  10s.  on  my  26  shares."  Other 
similar  payments  were  made  to  the  defendant,  the  total 
amount  being  £35  15s.  Upon  December  29,  1896,  a 
winding-up  order  was  made  against  the  company,  and  on 
December  22,  1897,  the  liquidator  of  the  company 
obtained  an  order  under  section  10  of  the  Companies 
(Winding-up)  Act,  1890,  declaring  that  the  payment  to 
the  defendant  and  other  shareholders  of  the  various 
sums,  amounting  in  the  whole  to  £719  2s.  6d.,  was  a 
payment  of  part  of  the  capital  of  the  company  and  was 
unlawfully  and  improperly  paid  in  reduction  of  the 
capital  of  the  company,  and  it  was  further  ordered  that 
the  directors  should  pay  to  the  official  liquidator  the 
sum  of  £719  2s.  6d.  The  order  was  expressly  made 
without  prejudice  to  the  right  of  the  directors  to  be 
recouped  by  the  shareholders  the  amounts  paid  by  the 
directors  to  them.  The  directors,  the  plaintiffs,  then 
brought  an  action  against  the  defendant  to  recover 
the  £35  15s.  they  had  paid  to  him.  The  County  Court 
Judge  gave  judgment  for  the  plaintiffs,  and  the  Divi- 
sional Court  i^rmed  this  decision.  The  defendant 
appealed. 

Mr.  J.  G.  Witt,  Q.C.,  and  Mr.  Poley  appeared  for 
the  defendant  ;   Mr.  Meager  appeared  for  the  plaintiffs. 

The  CouiiT  dismissed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  that  it  was  admitted 
tliat  the  £719  2s.  6d.,  which  was  paid  by  the  under- 
writers on  the  loss  of  the  Primrose,  was  part  of  the 
capital  of  the  company.  The  directors  and  shareholders 
agreed  that  they  did  not  want  this  money  as  capital  and 
resolved  to  divide  it.  Therefore  the  shareholders  knew 
that  it  was  part  of  the  capital  of  the  company.  It  was 
not  a  case  where  shareholders  received  money  of  the 
company  in  ignorance   that  they  had  no  right  to  receive 
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it.  Tliera  was  no  order  of  the  Court  obtamed  for  the 
reduction  of  the  eapital  of  the  company.  When  the 
company  was  wound  np  the  liquidator  discovered  what 
had  been  done,  and,  in  his  Lordship's  opinion,  the 
liquidator  might  have  taken  proceedings  against  every 
one  who  had  received  portions  of  the  £719  2s.  6d. 
Instead  of  doing  that,  the  liquidator,  as  the  most 
convenient  course,  took  proceedings  against  the 
directors,  who  had  received  the  money  and  who  had 
distributed  it  among  the  shareholders,  and  he  recovered 
the  whole  amount  from  them.  The  directors  thereupon 
brought  an  action  against  the  defendant  to  recover  from 
him  the  amonnt  which  he  had  received,  and  which  the 
directors  had  been  compelled  to  pay  to  the  liquidator. 
What  was  the  position  of  a  shareholder  who  had 
received  money  of  the  company  with  notice  that  it 
formed  part  of  the  company's  capital  ?  It  seemed  to 
his  Lordship  that  the  position  of  the  shareholder  in 
sudi  a  case  was,  as  laid  down  by  Sir  George  Jessel  in 
"  Russell  V.  Wakefield  Waterworks  Company  "  (L.R., 
20  Eq.,  474,  at  p.  479),  that  of  a  constructive  trustee. 
That  being  so,  the  rnle  of  equity  as  between  two 
trustees  had  been  explained  in  many  cases,  and  in 
"  Chillingworth  v.  Chambers  "  ([1896]  1  Ch.,  686)  the 
matter  was  fully  discussed  by  Lords  Justices  Lindley 
and  Kay  and  himself,  and  he  would  only  refer  to  one 
passage  in  his  own  judgment  (at  p.  707):—*'  As  between 
two  trustees  who  are  in  pari  delicto^  the  one  who  has 
made  good  a  loss  occasioned  by  a  breach  of  trust  for 
which  the  two  are  jointly  and  severally  liable  may 
obtain  contribution  to  thai  loss  from  the  other."  The 
case  cited  in  support  of  that  proposition  was  **  Lingard 
V.  Bromley  "  (1  V.  and  B.,  114)  (see  p.  710  of  the 
report).  In  the  present  case  the  defendant  took  his 
portion  of  the  £719  2s.  6d.  with  notice  that  it  formed 
part  of  the  capital  of  the  company.  He  became  a  con- 
stmctive  trustee,  and  must  recoup  his  co- trustees,  who 
had  been  compelled  to  pay  it  back,  the  amount  so 
received  by  him.  Upon  that  ground  the  judgment  of  the 
Divisional  Court  was  right.  His  Lordship  also  thought 
that  the  doctrine  laid  down  in  "  Bonner  v.  Tottenham 
Boikling  Society  "  ([1899]  1  Q.B.,  161)  applied.  He 
desired  to  add  that  the  passage  in  **  Lindley  on  Com- 
panies "  (5th  ed.,  pp.  389,  390)  did  not  apply  where 
tiie  shareholders  took  the  money  with  notice,  as  here, 
nor  where  one  person  had  been  compelled  by  process 
of  law  to  pay  in  relief  of  anothejr. 

Lord  JirsncE  Collins  concurred.  When  the  circum- 
stances of  the  case  were  understood,  it  was  clear  that 
the  liquidator  could  have  enforced  against  each  share- 
holder repajrment  of  the  moneys  received  by  each.  That 
he  oonld  enforce  repa3rment  against  the  directors  to 
whom  the  whole  fund  had  originally  passed  lay  at  the 
root  of  the  matter.  Therefore  they  began  the  discus- 
sion with  these  facts.  The  directors,  being  the  persons 
who  had  collected  and  distributed  the  fund, were  liable  to 
repay  it  to  the  liquidator,  and  the  persons  to  whom  it 
was  distributed  were  also  liable  to  the  liquidator,  and 
the  directors  were  compelled  to  pay  the  whole  sum  dis- 
tributed. Further,  that  payment  had  necessarily  gone  in 
relief  of  the  shareholders.  Upon  those  facts— namely, 
a  payment  by  compulsion  by  one  of  a  sum  for  which 
another  was  liable  to  the  same  person— there  arose  by 
implication  of  law  a  right  in  the  person  paying  to  be 
raoooped  by  the  person  relieved.  Having  got  those  facts, 
which  entitled  a  person  so  paying  to  indemnity  or  contri- 
bution, what  was  the  answer  attempted  to  be  set  up  ? 
The  only  possible  answer  was  that  these  persons  were 
joint  tort  feasors,  and  that  there  was  no  right  of 
indemnity  or  contribution.  Lord  Denman,  in  '*  Betts 
▼.  Qibbms  "  (2  A.  and  B.,  57,  at  p.  74),  in  dealing  with 
••  Hcffryweather  v.  Nixon  '*  (8  T.R.,  186),  said  that 
that  case  *'  seems  to  me  to  have  been  stramed  beyond 
what  the  deoiiion  will  hew.    The  present  case  is  an 


exception  to  the  general  rule.  The  general  rule  is  that 
between  wrongdoers  there  is  neither  indenmity  nor  con- 
tribution ;  the  exception  is  where  the  act  is  not  clearly 
illegal  in  itself."  He  (the  Lord  Justice)  did  not  suppose 
that  any  of  those  who  dealt  with  this  money  thought 
that  there  was  any  illegality  in  doing  what  was  done. 
The  only  illegality  was  a  techincal  one  ;  it  was  an  ultra 
vires  act.  It  had  been  held  over  and  over  again  that 
money  paid  in  breach  of  trust  lo  persons  who  took  it 
knowing  the  pa3rment  to  be  a  breach  of  trust  did  not 
constitute  those  persons  joint  tort  feasors.  Mr.  Justice 
Channell  dealt  with  that  point  and  with  the  line  of 
authorities  relating  to  it  ;  and  Yioe-Chancellor  Bacon, 
in  Flitcrofts'  case  (21  Ch.D.,  519,  at  p.  627),  also 
so  held.  That  disposed  of  the  case.  But  he  (the  Lord 
Justice)  would  deal  with  the  argument  whether  or 
not  there  was  a  trust.  The  only  bearing  this 
had  lay  in  establishing  that  the  person  who 
received  the  money  received  it  in  such  circum- 
stances as  made  it  capable  of  being  recovered 
back.  If  the  money  was  paid  to  the  shareholder 
unearmarkedfSo  that  the  liquidator  could  not  claim  it  as 
money  had  and  received  to  his  use,  the  chain  of  oonse- 
cution  out  of  which  the  right  to  indemnity  arose  was 
broken.  Unless  the  payment  was  made  in  relief  of  the 
person  against  whom  the  indemnity  was  claimed,  the 
claim  for  indemnity  was  gone.  Therefore,  it  must  be 
shown  that  the  liquidator  would  be  entitled  to  sue  the 
shsreholder.  That  was  established  if  the  liquidator 
could  follow  the  money,  and  that  was  so  in  the  present 
case,  because  the  shareholder  received  it  with  notice, 
from  which,  if  he  knew  his  law,  he  must  have  known 
that  the  directors  had  no  right  to  pay  it  to  him.  The 
whole  chain  therefore  was  established.  The  payment 
by  the  direc'ors  to  the  liquidator  was  in  relief  of  an 
existing  liability  of  the  shareholders, and  was  a  payment 
which  they  were  compelled  to  make.  Therefore  there 
arose  upon  common  law  principles  a  right  of  indemnity. 
There  was  also  the  same  right  on  the  general  rules  of 
equity,  and  this  right  was  not  affected  by  any  question 
of  the  parties  being  joint  tort  feasors. 

LoBD  Justice  Vauohan  Williams  delivered 
judgment  to  the  same  effect. 

[Solicitors — Spencer  Chapman  and  Co.,  for  J.  R. 
Richards,  Swansea,  for  the  plaintiffs  ;  F.  Du  Bois.  for 
the  defendant.] 


Court  of  Appeal  (A.  L.  Smith,  Collins,  )  1899. 

and  Vaughan  Williams,  L.JJ.)       (         Nov.  15. 

THE  BEUNKL.* 

Ship— Collision— Limitation  of  liability— Exemp- 
tion from  registry— Merchant  Shipping  Act, 
1894;  sec.  3. 
The  words  "  15  tons  burden  "   in  sec.  3  of  the 

jyierchant  Shipping  Act,   1894,   mean  net  register 

tonnage,  not  gross  tonnage. 
Decision  of  Gorell  Barnes,   J.   (15   The  Times 

L.B.,  92),  affirmed. 


This  was  an  appeal  from  a  judgment  of  Ur.  Justice 
Oorell  Barnes,  reported  in  15  The  Times  L.R.,  92. 
The  action  was  brought  by  the  mayor,  aldermen, 
and  burgesses  of  the  city  of  Bristol,  the  owners  of  the 
steam  tug  Brunei,  to  limit  their  liability  for  damages 
occasioned  by  their  tug  to  the  defendants'  steamship 
Qlanmire,  on  October  27,  1897.  The  Brunei  was  a  vessel 
not  registered  in  accordance  with  the  provisions  of  the 
Merchant  Shipping  Act,  1894,  and  was  of  the  gross 
tonnage  of  35*99  tons,  ascertained  by  measurement  in 
accordance  with  the   Act,  her   engine-room  space  being 
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17*8  tons  and  her  orew  space  6*73  tons.  The  pUintiffs 
claimed  to  be  entitled  to  limit  their  liability  to  the 
amount  of  £8  for  every  ton  of  the  ship's  tonnage.  They 
contended  that  the  Brunei  was  exempted  from  registry 
under  section  3  of  the  Merchant  Shipping  Act,  as 
she  was  employed  solely  in  the  manner  mentioned  in 
that  section,  and,  if  measured  in  accordance  with  the 
Act,  she  did  not  exceed  15  tons  burden.  The  defendants 
contended  that  the  Brunei  was  not  exempt  from  registry, 
as  she  was  a  vessel  of  more  than  15  tons  burden,  and 
that  the  owners  were  therefore  not  entitled  to  limit 
their  liability.  Mr.  Justice  Gorell  Barnes  held  that  the 
Brunei  was  exempt  from  registry,  and  that  the  plaintiffs 
were  entitled  to  limit  their  liability  to  £8  for  each 
ton  of  her  gross  tonnage  ascertained  by  measuring  her 
according  to  the  Act.    The  defendants  appealed. 

Mr.  Joseph  Walton,  Q.C,  and  Mr.  Butler  Aspinall, 
Q.O.,  appeared  for  the  defendants  ;  Mr.  Bobson,  Q.C., 
and  Mr.  Lauriston  Batten  for  the  plaintiffs. 

The  CoimT  dismissed  the  appeal. 

LOBD  JuSTiOB  A.  L.  Smith  said  that  in  this  case  the 
owners  of  the  Brunei  had  taken  proceedings  for  limita- 
tion of  liability  under  section  503  of  the  Merchant 
Shipping  Act,  1894,  and  the  point  taken  against  them 
was  that,  as  they  had  not  registered  their  ship,  they 
were  not  entitled  to  a  limitation  of  liability.  Mr. 
Justice  Barnes  held  otherwise,  because  the  Brunei  was 
a  ship  not  exceeding  15  tons  burden,  and  therefore  by 
section  3  of  the  Merchant  Shipping  Act  was  exempted 
from  registry.  The  question  was.  What  was  the  mean- 
ing of  **  15  tons  burden  "  in  that  section  ?  Did  it 
meftn  gross  tonnage  or  register  tonnage  ?  In  the  Court 
below  counsel  for  the  defendants  had  argued  that 
**  burden  "  in  that  lection  meant  carrying  capacity. 
But  in  the  face  of  the  judgment  of  Mr.  Justice  Barnes 
th^  had  given  up  that  contention,  and  they  now  said 
that  it  meant  gross  tonnage,  at  leart  that  was  the  effect 
of  their  argument.  The  word  **  tonnage  "  was  used 
many  times  throughout  the  Act,  and  the  Act  consisted 
of  a  number  of  groups  of  sections  dealing  with  various 
matters.  But  in  his  opinion,  on  the  true  construction 
of  this  partieular  section,  the  words  **  tons  burden  " 
there  used  meant  register  net  tonnage,  and  not  gross 
tonnage.  The  vessel  therefore  did  not  require  to  be 
registered,  and  the  judgment  of  Mr.  Justice  Barnes  was 
right. 

LoBD  Justice  CJollins  and  Lord  Justice  Vauohan 
^  Williams  delivered  judgments  in  which  they  arrived 
at  the  same  conclusion. 

[Solicitors— Robins,  Hay,  Waters,  and  Hay,  for  D. 
Travers  Burges,  Bristol,  for  the  plaintiffs  ;  Thomas 
Cooper  and  Co.,  for  the  defendants.] 


Chan.    Div.  )  1899. 

(Cosens-Hardy,    J.)     (  Nov.  16. 

BICE  y.  N0AKE8  AND  00.  (LIMITED).* 

Mortgage — Redemption— Restrictive     covenant— 
"  Tied  "  publichouse. 
Mortgagor  held  entitled  to  redeem  free  from  the 
"  tie." 


This  case  raised  an  important  question  as  to  the  rights 
of  mortgagors  and  mortgagees  of  tied  publichouses.  The 
plaintiff,  a  licensed  victualler,  in  October,  1897,  became 
the  purchaser  of  property  at  Camberwell,  including  a 
publichouse  known  as  the  King's  Arms,  held  upon 
lease  for  a  term  expiring  at  Christmas,  1923.  Prior  to 
his  urchase  the  defendants,  Noakes  and  Co.  (Limited), 
brewers,  had  a  mortgage  on  the  property,  the  terms  of 
which  were  practically  identical  with  those  of  the  mort- 

*Seported  by  F.  Bvavs,  Bsq.,  BazriitMr-at-Lsw. 


gage  of  1897  mentioned  below.  The  defendants  were  not 
the  vendors,  but  they  released  their  security  in  order  to 
enable  Messrs.  Nicholson,  the  second  mortgagees,  to 
sell  to  the  plaintiff  for  £6,800.  As  is  usual,  the  plain- 
tiff only  found  a  small  portion  of  the  cash,  the  defend- 
ants, the  brewers,  advancing  £4,860  on  a  first  mort- 
gage. This  mortgage  was  duted  October  7,  1897.  It 
recited  that  the  defendants  had  agreed  to  lend  to  the 
plaintiff  the  sum  of  £4,860  upon  having  the  repayment 
thereof  and  of  such  other  moneys  as  were  thereinafter 
mentioned  secured  in  manner  thereinafter  appearing  ; 
and  it  was  witnessed  that,  in  consideration  of  £4,850 
then  lent  to  the  plaintiff  by  the  defendants  and  for 
securing  the  payment  to  the  defendants  of  the  said 
principal  sum  and  all  such  further  sums  as  thereinafter 
mentioned,  the  plaintiff  demised  and  conveyed  to  the 
defendants  the  leasehold  premises,  and  all  trade  and 
tenant's  fixtures,  and  the  goodwill  of  the  business  of  a 
licensed  victualler  or  other  business  carried  on  upon  the 
said  premises,  and  the  full  benefit  and  advantage  of  all 
certificates  and  the  magistrates'  and  Excise  licences  for 
carrying  on  such  business  or  relating  to  the  said  pre- 
mises, to  hold  to  the  defendants  subject  to  a  power  of 
redemption  therein  contained.  By  this  proviso  it  was 
decUured  that,  if  the  plaintiff  should,  either  on  demand 
by  the  defendants  left  at  the  demised  messuage,  or 
without  such  demand,  pay  to  them  all  such  principal 
moneys  and  intereit  as  were  respectively  mentioned  in 
the  covenant  for  payment  thereinafter  contained,  and  as 
should  then  be  due  on  that  security,  then  the  defend- 
ants would,  at  the  request  and  coat  of  the  plaintiff, 
surrender  or  reconvey  the  premises  to  the  plaintiff  or  as 
he  should  direct,  and  (after  attorning  tenant  at  a  pepper- 
corn rent  if  demanded)  the  plaintiff  covenanted  with  the 
defendants  that  he  would  on  demand  pay  to  them  the 
said  principal  sum  and  interest  at  6  per  cent,  until 
payment,  and  all  such  further  sums  as  should  be  due 
from  the  plaintiff,  as  well  for  money  advanced  to  or 
for  the  use  of  the  plaintiff,  or  paid  on  his  behalf  as 
therein  "mentioned,  or  on  any  other  account  or  other- 
wise howsoever,  with  interest  at  the  rate  aforesaid,  as 
also  for  goods  sold  and  delivered  by  the  defendants  to 
'  the  plaintiff.  After  other  provisions  the  deed  continued 
as  follows  :«**  And  for  the  considerations  aforesaid  the 
mortgagor,  so  as  to  charge  the  premises.  •  .  hereby 
demised  into  whosoever  possession  the  same  may  come, 
whether  by  act  of  the  party  or  by  operation  of  law  or 
by  any  other  ways  or*  means  however,  and  to  the 
further  intent  that  the  obligation  of  this  covenant 
may  run  with  the  land,  doth  hereby  covenant  with  the 
company  that  the  mortgagor  shall  not,  nor  will  at  any 
time  during  the  continuance  of  the  term  aforesaid,  and 
whether  any  principal  moneys  or  interest  shall  or  ahall  not 
be  owing  upon  the  security  of  these  presents,  use  or  sell, 
or  permit  to  be  used  or  sold,  in,  upon,  or  about  the  said 
demised  premisAS  any  malt  liquors  except  such  as  shall 
be  botuL  fide  purchased  by  the  mortgagor  of  the  com- 
pany. And.  further,  that,  if  and  whenever  there  shall  be 
a  breach  of  the  said  covenant,  he,  the  mortgagor,  shall 
and  will  pay  to  the  company  the  sum  of  £1,000  as  and 
for  ascertained  liquidated  damages  for  each  such 
breach,  and  will  sell  all  such  malt  liquors  pure,  un- 
adulterated, and  unmixed,  and  of  the  like  strength, 
character,  and  quality  in  all  respects  as  the  same  shall 
be  supplied  to  him."  The  deed  also  declared  that 
the  words  *'  the  mortgagor  "  and  **  the  company," 
except  when  otherwise  controlled  by  the  context, 
should,  throughout  the  deed,  include  all  persons  deriving 
title  under  them  respectively.  The  plaintiff  was  willing 
to  pay  off  all  money  due  to  the  defendants  under  the 
mortgage,  and  required  them,  on  payment  being  made, 
to  reconv«y  the  leasehold  property  to  him,  and  to 
release  him  from  the  covenant  by  which  the  house  pur- 
ported  t9  be     'tied  "   to  the  dttfeodants  d^cyig  the 
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whole  onrroncy  of  the  lease,  or  to  transfer  the  mort- 
gage to  him  and  assign  the  benefit  of  the  covenant. 
The  defendants  were  willing  to  reconvey  or  transfer, 
hat  not  to  release  or  assign  the  covenant,  and  the 
present  action  was  brought  to  obtain  a  declaration  that 
the  plaintiff  was  entitled,  not  only  to  reconveyance  or 
transfer,  but  also  to  a  release  or  assignment  of  the 
covenant. 

Mr.  Astbury,  Q.C.,  and  Mr.  Edward  Beaumont  were 
for  the  pUtintiff  ;  and  Mr.  Eve,  Q.C.,  and  Mr.  Stanley 
Fisher  for  the  defendants. 

Mb.  Justice  Coziks-Habdt,  in  delivering  judgment, 
after  stating  the  facts,  proceeded  as  follows  : — The 
question  which  I  have  to  decide  is  whether  the  *'  tie  " 
can  be  retained  by  the  defendants.  If  this  case  had 
arisen  for  decision  a  few  years  ago,  I  think  no  Judge  of 
first  instance  would  have  hesitated  to  hold  that  the 
'*  tie  "  could  not  be  enforced  after  the  discharge  of 
the  security.  It  would  have  been  regarded  as  a  plain 
oase  of  *'  clogging  "  the  equity  of  redemption.  But 
the  supposed  andent  doctrine  of  the  Courts  has  been  so 
trenebed  upon  in  reoent  years  that  it  is  very  difficult 
to  say  what  part  (if  any)  of  it  still  remains.  It  has 
been  held  that  a  mortgagor  may  be  precluded  from 
redeeming  for  a  fixed  period,  such  as  five  or  seven 
years,  •'  Teevan  v.  Smith  "  (L.R.  20,  CJh.D.,  724, 
72»).  It  has  been  held  that,  during  the  full  period  in 
whieh  a  mortgagor  is  precluded  from  redeeming,  he  may 
be  bound  by  covenant  to  buy  his  beer  only  from  the 
mortgagee,  **  Biggs  ▼«  Hoddinott  "  (L.R.  ]1898], 
2  Ch.,  307V  In  that  case,  the  *<  tie  "  was  objected  to, 
not  on  the  ground  of  its  being  a  clog  on  the  equity  of 
redemption,  but  on  the  ground  that  it  conferred  on  the 
mortgagee  a  collateral  advantage  which  he  was  not 
entitled  to  retain.  The  objection,  however,  did  not 
prevail.  It  has  been  held  that  a  mortgagee  of  a  lease- 
hold theatre  may,  in  consideration  of  a  cash  advance, 
take  a  covenant  to  repay  the  sum  advanced  with  interest 
by  quarterly  instalments  extending  over  five  years,  and 
to  pay  a  share  of  the  net  profits  of  the  theatre  during 
the  whole  residue  of  the  lease  extending  beyond  the  five 
jrears,  and  that  a  proviso  for  redemption  on  payment  of 
all  moneys  covenanted  to  be  paid,  including  the  share 
of  profits,  is  not  invalid,  **  Santley  v.  Wilde"  (L.R. 
[1899],  2  Ch.,  474^.  It  will  be  observed  that  in  that 
case  the  proviso  for  redemption  was  nugatory,  because 
it  only  came  into  operation  on  the  expiration  of  the 
lease,  at  which  date,  ex  hypothesis  there  would  be 
nothing  upon  whieh  the  proviso  could  operate.  If  I 
rightly  understand  the  judgment  of  the  Court  of  Appeal, 
it  established  that  a  mortgage  of  leasehold  property 
expressed  to  be  a  security  for  the  due  discharge  of 
future  recurring  obligations  cannot  be  redeemed  before 
those  obligations  have  matured,  even  though  the 
period  oovered  by  the  obligations  may  or  must 
exceed  the  duration  of  the  lease.  I  do  not  think  any 
other  or  larger  principle  can  be  extracted  from  that 
ease.  On  the  other  hand,  **  onee  a  mortgage,  always 
a  mortgage,"  is  still  a  sound  legal  maxim.  Anything 
which  is  comprised  in  a  mortgage  security  must, 
when  the  debt  is  paid  or  the  obligation  is  discharged, 
be  returned  to  the  mortgagor.  It  must  be  returned  in 
its  entirety.  No  part  of  it  can  be  retained  by  the 
mortgagee.  A  remarkable  instance  of  this  doctrine  is 
to  be  found  in  *'  Salt  v.  Marquis  of  Northampton  " 
(L.R.  [1893],  A.C.,  1).  This  doctrine  is  not  questioned, 
and  indeed  is  expressly  admitted  by  the  Court  of  Appeal 
in  "  8antl«y  v.  Wilde."  It  remains  to  apply  to  the 
present  case,  as  best  I  can,  the  principles  to  be  gathered 
from  the  authorities  both  ancient  and  modem.  In  the 
first  place,  the  mortgage  is  in  terms  a  security  only  for 
the  moneys  covenanted  to  be  paid— i.e.,  principal  and 
interest,  and  the  price  of  goods  sold  and  delivered.  All 
th08«  moneys  the  plaintiff  offers  to  pay.    It  doet  not 


profess  to  be  a  security  for  the  performance  of  the 
negative  covenant  which  is  commonly  called  a  tie.  In 
the  second  place,  on  payment  of  that  which  the  plaintiff 
offers  to  pay,  the  event  will  happen  upon  which,  by  the 
terms  of  the  deed,  the  defendants  are  bound  to  **  sur- 
render or  reconvey  the  premises."  In  the  third  place, 
such  a  surrender  or  reconveyance  is  inconsistent  with  the 
retention  of  any  charge  on  or  interest  in  the  premises. 
In  the  fourth  plaoe,  the  negative  covenant  or  **  tie  *' 
is  expressed  to  be  a  '*  charge  "  on  the  premises.  I 
doubt  whether  this  phrase  is  strictly  accurate.  The 
precise  operation  of  such  a  covenant  has  been  described 
in  different  ways.  '  Lord  Cottenham  in  **  Tulk  v. 
Moxhay  "  (2  Ph.,  774)  calls  it  an  *'  equity  attached 
to  the  property  by  the  owner."  Sir  €^orge  Jessel  in 
«*L.  andS.-W.R.Co.  v.  Gomm  "  (L.R.,  20  Ch.D., 
583)  calls  it  an  **  equitable  burden."  This  much  at 
lea^t  is  dear,  that,  in  the  hands  of  the  plaintiff  and  of 
any  person  taking  with  notice,  this  covenant  imposes  a 
fetter  upon  the  enjoyment  of  the  property  and  maceri- 
ally  lessens  its  value.  And  in  the  present  case  no 
purchaser  of  the  lease  could  escape  being  affected  with 
notice.  Upon  the  whole,  I  think  the  **  tie,"  though 
perfectly  valid  during  the  continuance  of  the  seoori^, 
cannot  be  maintained  when  all  moneys  due  open  the 
security  have  been  paid  off.  It  seems  to  me  to  be 
involved  in  the  very  idea  of  a  mortgage  that  a 
mortgagee,  when  paid  off,  shall  have  no  estate  or 
interest  in  the  mortgaged  premises,  and  no  right  to 
interfere  with  the  mortgagor  in  his  enjoyment  or  user 
of  the  premises.  I  must  therefore  declare  that,  on 
payment  off  of  all  moneys  due,  the  plaintiff  is  entitled  to 
have  a  reconveyance  of  the  property,  or  at  his  option  a 
transfer  of  the  security,  free  in  either  case  from  the  tie. 
The  defendants  most  pay  the  costs  of  the  action. 
[Solicitors— Saudilands  and  Co.  ;  Fishers.] 


Conrt  of  Appeal  (A.  L.  Smith,  ColUns,  )  1899. 

and  Yaughan  Williams,  L.J  J.)         I        Nov.  17. 

VOGAN  ANP  CO.    V.   017LT0N.» 

Contract Hiring— Warranty—  Damages— Re- 
moteness. 
Decision  of  Wright,   J.  (16  The  Times  L.R., 
affirmed. 

This  was  an  appeal  by  the  defendant  from  the  judg- 
ment of  Mr.  Justice  Wright  at  the  trial  of  the  action 
without  a  jury,  reported  in  15  The  Times  L.R., 
33.  The  action  was  brought  to  recover  damages 
for  breach  of  an  implied  warranty  that  certain  sacks 
hired  from  the  defendant  by  the  plaintiffs  to  be  used  for  g 
the  purpose  of  unloading  a  cargo  of  peas  from  the  steam- 
ship Norlands,  lying  in  the  Surrey  Commercial  Docks, 
were  reasonably  fit  for  thai  purpose.  The  plaintiffs  hired 
a  large  number  of  sacks,  amounting  to  about  3,800, 
from  the  defendant,  who  was  in  the  habit  of  letting  out 
sacks  on  hire.  The  plaintiffs  were  the  consignees  of  a 
cargo  of  peas  which  arrived  in  London  by  the  steamship 
Norlands,  and  which  was  discharged  by  the  dock  com- 
pany, as  was  usual,  in  the  dock  ;  but  in  accordance  with 
the  rules  of  the  dock  company  the  sacks  had  to  be 
supplied  by  the  consignees.  The  plaintiffs  accordingly 
hired  the  sacks  from  the  defendant,  who  knew  the  pur- 
pose for  which  the  sacks  were  to  be  used.  As  one  of 
the  sacks,  filled  with  peas,  was  being  hoisted  out  of  the 
hold  it  broke  off  at  the  neck  and  fell  upon  a  man  named 
Batt,  who  was  engaged  in  the  work  of  unloading.  Batt 
brought  an  action  in  the  County  Court  against  the 
present  plaintiffs  for  damages  for  the  injury  sustained  by 
him  in  consequence  of  the  negligence   of   the  plaintiffs 
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in  using  a  sack  which  was  unfit  for  the  work,  and 
reeoTered  £25.  The  plaintiffs  now  claimed  from  the 
defendant  the  £26  and  costs  which  they  had  to  pay  to 
Batt,  on  the  ground  that  there  was  an  implied  warranty 
that  the  sack  in  question  was  fit  for  the  purpose  for 
which  it  was  supplied.  Mr.  Justice  Wright  held  that 
there  was  an  implied  warranty  as  contended,  and  that 
the  sack  in  question  was  at  time  of  hiring  unfit  for  the 
purpose  for  which  it  was  supplied,  and  that  the  defend- 
ant contemplated  that  it  woukl  be  used  in  the  manner 
in  which  it  was  used.  He  accordingly  gave  judgment 
for  the  plaintiffs  for  the  damages  and  costs  in  the  County 
Court,  which  they  had  to  pay  to  Batt. 

Mr.  W.  F.  Taylor,  Q.C.,  and  Mr.  W.  H.  S.  Oulton 
appeared  for  the  defendant  ;  Mr.  Carver,  Q.C.,  and 
Mr.  E.  F.  Hewitt  for  the  plaintiffs  were  not  called 
upon. 

The  CouBT  dismissed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  that  the  defendant, 
when  he  let  the  sacks  out  to  the  plaintiffs,  knew  that 
they  were  to  be  used  for  the  purpose  of  unloading  peas 
from  the  hold  of  the  ship.  While  one  of  the  sacks 
was  being  so  used  the  neck  of  the  sack  gave  way,  and 
the  sack  fell  upon  a  man  named  Batt,  who  was  engaged 
in  the  hold  in  the  work  of  unloading,  and  injured  him. 
Batt  sued  the  present  plaintiffs  in  the  County  Court  and 
recovered  £26  damages  and  costs.  The  plaintiffs  then 
brought  this  aetion  against  the  defendant  to  recover 
the  damages  and  costs  so  paid  to  Batt,  and  their  cause 
of  action  was  for  breach  of  warranty  in  supplying  them 
with  an  article  which  was  at  the  time  of  the  hiring 
unfit  for  the  purpose  for  which  the  ^  defendant  knew 
that  the  plaintiffs  wanted  it.  Mr.  Justice  Wright 
found  that  the  sack  was  at  the  time  of  the  hiring  not 
fit  for  the  purpose  for  which  it  was  to  be  used.  They 
could  not  possibly  interfere  with  that  finding  of  fact. 
It  was  then  said  that  the  damages  were  too  remote, 
because  the  parties  could  not  have  contemplated  that  it 
might  fall  upon  a  person  in  the  hold.  He  (the  Lord 
Justice)  could  not  accept  that.  It  was  a  matter  of 
fact.  The  defendant  knew  that  the  sacks  would  be  osed 
in  hoisting  peas  out  of  the  hold.  The  case,  therefore, 
was  on  all  fours  with  *'  Mowbray  v«  Merry  weather  " 
([1895J  2  Q.B.,  640).  He  oould  not  see  any  distinction 
between  the  two  oases,  and  every  point  taken  on 
behalf  of  the  defendant  was  answered  in  the  judgment 
of  Lord  Esher  in  that  case. 

Lord  Justice  Collins  agreed.  When  the  facts  of 
the  case  were  once  understood,  the  case  did  not  raise  any 
question  of  law.  Mr.  Justice  Wright  had  found  that  the 
particular  class  of  user  -to  which  the  sack  was  applied 
was  an  ordinary  user  for  such  a  sack,  and  that  therefore 
the  defendajit  must  be  taken  to  have  contemplated 
the  use  to  which  it  would,  be  put.  That  was  a  question 
of  fact,  and,  having  once  got  those  facts,  the  case  was 
covered  by  **  Mowbray  v.  Merry  weather." 

Lord  Justice  Vaughan  Williams  delivered  judg- 
ment to  the  same  effect. 


Court  of  Appeal  (A.  L.  Smith,  Collins,  ) 
and  Vaughan  Williams,  L.JJ.)        j 


1899. 
Nov.  17. 


IK  BE  AN  ABBITRATIOK  BETWEEN  THE  SOUTHAMPTON 
TRAMWAYS  COMPANY  AND  THE  MAYOR,  &C.,  OP 
SOUTHAMPTON.* 

Tramway   Company — Purchase  of  undertaking — 
Determining  the  price— Tramways  Act,  1870, 
sec.  43. 
Decision  of  the  Divisional  Court  (15  The  Times 

L.R.,  217)  affirmed. 

This  was   an   appeal    by  the    Southampton  Tramways 
*aeported  by  W.  7.  Babby,  Bs^.,  Bsnister-at-Law. 


Company  from  the  judgment  of  the  Divisional  Court 
(Mr.  Justice  Bruee  and  Mr.  Justice  Ridley)  upon  a  case 
stated  by  Sir  Henry  Oakley,  the  umpire  appointed 
under  the  Southampton  Corporation  Tramways  Act, 
1897,  to  decide  certain  disputes  between  the  South- 
ampton Tramways  Company  and  the  Southampton 
Corporation  as  to  the  price  at  which  the  corporation 
should  take  over  the  undertaking  of  the  Tramways 
Company  in  accordance  with  the  Act  of  1897.  The 
case  is  reported  in  15  The  Timet  L.R.,  217.  The 
questions  for  the  opinion  of  the  Court  were  (1)  whether, 
in  determining   the   price   to   be  paid  under  the  Act  of 

1897,  the  arbitrators  and  umpire  should  treat  the 
undertaking  of  the  company,  ss  defined  by  that  Aet,  as 
an  undertakiog  which  the  company  only  enjoyed  subjedb 
to  the  contingency  of  being  compelled  to  part  therewith 
under  the  terms  of  section  43  of  the  Tramways  Act, 
1870  ;  or  (2)  whether,  in  determining  the  price  to  be 
paid  as  aforesaid,  the  arbitrators  and  umpire  should 
treat  the  undertaking  as  an  undertaking  which  the  com- 
pany enjoyed  free  from  all  obligation  to  part  therewith 
otherwise  than  under  the  terms  of  the  Act  of  1897  itself. 
If  the  first  question  was  answered  in  the  affirmative,  the 
umpire  fixed  the  price  at  £51,505  ;  and,  if  the  first 
question  was  answered  in  the  negative  and  the  second 
in  the  affirmative,  the  price  fixed  was  £109,963.  The 
material  statutes  were  shortly  as  follows  : — ^By  the 
Southampton  Street  Tramways  Act,  1877  (40  and  41 
Vict.,  c.  ccxxi.),  the  Southampton  Tramways  Company 
was  f orm?d  for  the  purpose  of  making  and  maintaining 
tramways,  and  the  Lands  Clauses  Consolidation  Acts, 
1845,  1860,  and  1869,  and  parts  2  and  3  of  the  Tram- 
ways Act,  1870  (which  included  section  43),  were  ex- 
pressed to  be  incorporated  with  the  Act  and  to  form 
part  thereof  except  where  expressly  varied  by  the  Act. 
By  section  48  of  the  Act,  in  case  the  corporation  should 
at  any  time  after  11  years  from  the  completion  of  any 
portion  of  the  tramways  within  the  borough  of  South- 
ampton, but  not  later  than  21  years  after  the  passing 
of  the  Act,  desire  to  purchase  the  tramways,  and  the 
works,  material,  and  equipment  connected  therewith, 
and  any  lands  or  buildings  acquired  for  the  purposes  of 
such  tramways,  and  should  apply  to  Parliament  for 
powers  to  do  so,  and  to  enable  the  company  to  sell  the 
same,  the  company  should  not  oppose  such  application, 
and  in  the.  event  of  such  powers  being  obtained  ahould 
accordingly  sell  the  tramways  and  premises  to  the  cor- 
poration, and  the  terms  of  such  purchase  should,  failing 
agreement,  be  determined  by  arbitration  in  manner  pro- 
vided by  the  Lands  Clauses  Act,  1845,  for  the  settle- 
ment by  arbitration  of  questions  of  disputed  compensa- 
tion. The  Act  received  the  Royal  assent  on  August  10, 
1877,  so  that  the  21  years    would    expire  on  August  10, 

1898.  Section  43  of  the  Tramways  Act,  1870,  which  was 
incorporated  with  the  Southampton  Street  Tramways 
Act,  1877,  empowered  the  local  authority  within  six 
months  after  a  period  of  21  years  from  the  time  when 
the  company  were  empowered  to  construct  the  tramway, 
and  within  six  mouths  after  the  expiration  of  every 
subsequent  seven  years,  to  require  the  company  to  sell 
their  undertaking  upon  the  terms  therein  mentioned.  In 
1894  the  House  of  Lords,  in  '*  Edinburgh  Street  Tram- 
ways Co.  V.  Lord  Provost  of  Edinburgh  "  and 
**  London  Street  Tramways  Co.  v.  London  County 
CouncU  "  ([1894]  A.C.,  456),  deuided  that  section  43  of 
the  Tramways  Act,  1870,  empowered  the  local  authority 
to  buy  the  tramway  upon  the  terms  of  paying  only  for 
the  value  of  the  structure  and  plant.  In  1897  the 
Southampton  Corporation  Tramways  Act,  1897  (60  and 
61  Vict.,  c.  xxvi.),was  passed  to  enable  the  corporation 
to  purchase  the  tramways.  Section  1  of  that  Act 
defined  **  the  undertaking  "  as  meaning  **  the  under- 
taking, works,  lands,  easements,  plant,  fixed  and  mov- 
able    stock-in-trade,     buildings,     equipment,     rights, 
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powers,  privileges,  and  authorities  of  the  oompany,  in- 
cluding the  right  to  demand  and  take  and  recover  tolls, 
rents,  and  charges."  Section  3  provided  that  '*  the 
eorporatioD  shall  purchase  and  the  company  shall  sell 
the  undertaking  of  the  company  "  for  such  price  as 
might  be  agreed  on  or  settled  by  arbitration  under  the 
Lands  Clauses  Acts,  and  the  purchase  was  to  be  com- 
pleted on  June  30,  1898.  By  section  4  :— *'  The  under- 
taking of  the  company  shall  by  virtue  of  this  Act 
become,  and  shall  on  and  as  from  the  transfer  day  be 
transferred  to  and  vested  in  the  corporation,  subject  to 
and  according  to  the  provisions  of  this  Act,  and  free,  as 
between  the  company  and  corporation,  from  the  mort- 
gage debt  of  the  company,  and  all  current  debts  and 
pecmxiary  liabilities  of  the  company  at  the  transfer  day, 
and  from  that  day  the  corporation  shall  hold  the  under- 
taking subject  to  and  shall  take  over,  perform,  and 
satisfy  all  duties,  contracts,  engagements,  obligations, 
and  liabilities  of  the  company  in  relation  to  the  under- 
taking transferred  other  than  and  except  the  debts  and 
liabilities  aforesaid."  On  June  30, 18U8,  the  undertaking 
was,  by  virtue  of  the  Act,  transferred  to  and  vested  in 
the  corporation.  It  was  contended  on  behalf  of 
the  Tramways  Company  that  the  price  to  be  paid 
should  be  calculated  as  if  the  company  enjoyed 
the  rights  and  privileges  of  the  undertaking  free 
from  all  obligation  to  part  therewith  other  than 
the  obligation  created  by  the  Act  of  1897  ; 
in  other  words,  that  the  company  were  entitled  to  be 
paid  as  though  they  were  selling  a  concession  of  their 
privileges  in  perpetuity.  It  was  contended  on  behalf 
of  the  corporation  that  the  company  had  a  concession 
liable  to  be  determined  under  section  43  of  the  Tram- 
ways Act,  1870,  at  the  end  of  21  years,  and  after  that 
at  the  end  of  each  subsequent  seventh  year,  and  that 
that  was  all  the  company  had  to  sell,  and  that  there- 
fore the  smaller  figure — £51,505 — was  the  proper 
amount  of  the  purchase  money.  The  Divisional  Court 
adopted  the  contention  of  the  corporation.  The  Tram- 
ways Company  appealed. 

Mr.  Asquith,  Q.C.,  Mr.  J.  D.  Fitzgerald,  Q.C.,  Mr. 
G.  M.  Freeman,  Q.C.,  and  Mr.  A.  Lyttelti^n  appeared 
for  the  Tramways  Company  ;  Sir  Edward  Clarke,  Q.C, 
Mr.  Cripps,  Q.C,  and  Mr.  Haldane,  Q.C,  appeared 
for  the  corporation. 

The  CouBT  dismissed  the  appeal. 

Loud  Juctigs  A.  L.  Smith  said  that  the  case  was  a 
plain  one.  There  were  two  contentions  put  before  the 
umpire,  and  he  found  two  figures  according  as  the 
Court  thought  which  was  the  right  contention.  It  was 
dear  that  the  Tramways  Company  held  their  property 
fettered  with  the  condition  contained  in  section  43  of 
the  Tramways  Act,  1870— namely,  that  they  might  be 
called  upon  to  sell  their  undertaking  at  the  end  of  21 
years,  or  at  the  end  of  each  subsequent  seven  years, 
for  a  price  fixed  in  accordance  with  the  decision  of  the 
House  of  Lords  in  the  Edinburgh  and  London  tram- 
way cases  ([1894]  A.C,  456).  Prior  to  the  South- 
ampton Corporation  Tranrways  Act,  18979  ^^^  ^^^  ^^ 
company  had  to  sell  was  its  undertaking  clogged  with 
that  eondition.  The  undertaking  of  the  company  was 
defined  in  section  1  of  the  Act  of  1897,  and  it  seemed 
dear  to  him  that  when  that  Act  empowered  the  corpora- 
tion to  buy  the  undertaking,  it  was  an  undertaking 
fettered  with  the  condition  contained  in  section  43  of 
the  Tramways  Act,  1870.  There  was  nothing;  in  the 
Act  of  1897  to  show  that  the  undertaking  to  be  sold 
was  to  be  free  from  the  fetter. 

LoBT>  Justice  Collins  and  Loud  Justice  Vauohan 
Williams  concurred. 

[Solidtors— Peacock  and  Goddard,  for  Sharp, Harrison, 
Turner,  and  Turner,  Southampton,  for  the  TVamway 
Company  ;  Robbins,  Billing,  and  Co.,  for  G.  B. 
Valder,  Soatltampton,  for  the  Corporation.] 


Chan.  Div.    )  1899. 

(North,  J.)     f  Nov.  17. 

DE  BBAAM  V.  FOBD.* 

Bill  of  Sale— Validity— Form  in  schedule  of  Act 
—Non-compliance  with — Stipulated  time  for 
payment — Payment  "on  or  before  *'  let  No- 
vember. 

This  was  a  motion  raising  an  extremely  narrow  point 
on  the  Bills  of  Sale  Act,  1882,  which  provides 
section  9)  that  bills  of  sale  must  be  in  accordance  with 
the  form  given  in  the  schedule  to  the  Act.  The  form 
provides  for  pajrment  of  the  debt  secured  by  instal- 
ments '*  at  stipulated  times  or  time.*'  In  this 
case  the  plaintiff,  Jean  Andr6  de  Braam,  had 
borrowed  money  from  the  defendant,  a  money-lender, 
of  Cork-street.  The  borrower  and  his  wife  gave 
a.billofsale  to  the  lender  over  certain  furniture.  It 
was  agreed  that  payment  of  the  principal  sums  secured 
should  be  made  *  *  on  or  before  the  first  day  of  Novem* 
her,  1899.**  The  money  purported  to  be  secured 
was  not  paid,  and  the  defendant  was  taking  steps  to 
realize.  The  plaintiff  issued  a  writ  claiming  a  declara- 
tion that  the  bill  of  sale  was  void,  and  an  injunction  to 
restrain  the  defendant  from  removing  or  seizing  the 
furniture.  This  motion  was  made  on  the  part  of  the 
plaintiff  for  an  interim  injunction. 

Mr.  Hacnaghten,  Q.C,  and  Mr.  Stewart  Smith  were 
for  the  plaintiff  ;  Mr.  Herbert  Reed,  Q.C,  and  Mr. 
Thorn  Drury  for  the  defendant. 

Mb.  Justice  Noath  said  that  there  was  here  a  ques* 
tion  of  pure  law  —on  the  construction  of  two  documents 
the  form  given  in  the  schedule  to  the  Bills  of  Sale  Act, 
1882,  and  the  bill  of  sale  given  by  the  plaintiff.  It 
had  been  urged  that  the  Court  could  not  decide 
the  question  for  trial  on  an  interlocutory  injunction,  but 
tnere  were  cases  in  which  the  Court  must,  to  deal  with 
an  application  for  an  interlocutory  order,  decide  the 
question  in  the  action.  Here  there  could  be  no  evidence, 
and  the  whole  materials  were  before  the  Court.  His 
Lordship  referred  to  the  cases  "  Hetherington  v. 
Qroome  "  (13  Q.B.D.,  789)  and  *•  Sibley  ▼.  Higgs  '* 
(15  Q.B.D.,  619),  where  it  had  been  held  in  one  case 
that  an  agreement  to  pay  "  on  demand,"  in  the  other 
case  that  an  agreement  to  pay  "  seven  days  after 
demand,"  was  not  an  agreement  to  pay  at  a  stipulated 
time.  He  said  that  an  agreement  to  pay  on  or  before 
a  named  day  was  equally  an  agreement  to  pay  at  an 
uncertain  time,  and  therefore  not  in  accordance  with 
the  form  in  the  schedule  to  the  Act.  The  present 
variation  from  the  form  might  be  in  favour  of  the 
borrower.  If  the  instrument  did  not  accord  with  the 
statutory  form  it  was  void,  whether  the  variation  was 
in  favour  of  the  one  party  or  the  other.  His  Lordship 
therefore  granted  an  injunction. 

[Solicitors— G.  J.  Fowler  ;  Emery  Davies.] 


1899. 


Court  of  Appeal  (Lord  Russell  of   Kil-  \ 
lowen,  CJ.,  A.  L.  Smith  and  Vaughan  V      ^^  "*'?A 
WiUiams,  L.JJ.)  j       Nov.  18. 

ELLIS    (appellant)    V.    CAMBEBWELL   ASSESSMENT 
COMMITTEE   (BESPONDENTS).t 

Poor     Rate—Assessment — Publiohouse — Increase 
of  value— Premium  paid  for   lease— Valuation 
(Metropolis)  Act,  1869,  sees.  46  and  47. 
An  increase  in  value  arising  merely  from  general 

prosperity  is  not  an  alteration  in  value  within  the 

meaning  of    sec.   46,   subs.  1,   of  the  Valuation 

(Metropolis)  Act,  1869. 

*BeportedbyD.  Pitcatrn,  Esq.,  Barriiterat  Iav. 
tB«ported  hy  W.  F.  Baasy.  Soq.,  Bairister-at-Itf. 
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The  amount  of  the  premium  paid  for  the  lease 
of  a  publichouse  is  admissible  in  evidence  on  the 
question  of  alteration  in  value. 

Decision  of  the  Divisional  Court  (15  The  Times 
L.R.,  149)  reversed. 

This  was  an  appeal  from  a  declBion  of  the  Divinonal 
Court  (Mr.  Justice  Lawraace  and  Mr.  Jastice  Channell), 
upon  a  case  stated  by  the  London  Quarter  Sessions  upon 
an  appeal  against  the  supplemental  valuation  list  for  the 
parish  of  Camberwell  for  the  year  1897.  The  case  is 
reported  in  15  The  Times  L.B.,  149,  and  it  raised 
important  questions  as  to  the  valuation  of  booses  (in 
the  present  case  a  pnblichouse)  in  the  metropolis. 
The  facts  were  as  follows  : — ^The  appellant  is,  and  has 
been  since  October,  1896,  the  occupier  of  a  publichonse 
known  as  the  Adam  and  Eve,  High-street,  Peckham,  in 
the  parish  of  Camberwell.  At  the  quinquennial  valua- 
tion in  1895  the  gross  and  rateable  values  of  the  public- 
house  were  fixed  at  £485  and  £405  respectively,  which 
valaes  were  duly  entered  in  the  quinquennial  valuation 
list  made  in  that  year.  By  a  provisional  list  made  in 
December,  1896,  the  assessment  of  the  publichonse  was 
increased  by  the  overseers  to  £600  gross  and  £500 
rateable  value,  and  objection  was  made  by  the  appellant 
to  the  increased  assessment  on  the  ground  that  the  said 
publichonse  had  not  in  the  coarse  of  the  year  in  which 
the  provisional  list  was  made  increased  in  value  by  the 
addition  thereto  or  erection  thereon  of  any  building,  nor 
had  there  been  any  increase  of  value  from  any  cause 
within  the  meaning  of  section  47  of  the  Valuation 
(Metropolis)  Act,  1869.  At  the  hearing  of  the  objection 
the  assessment  committee  endeavoured  to  get  from  the 
appellant  information  as  to  the  premium  given  by  him 
for  the  lease  of  the  publichonse.  This  information  the 
appellant  refused  to  give,  and  the  assessment  com- 
mittee, after  hearing  the  objection  and  viewing  the  pub- 
lichouse,  reduced  the  assessment  to  £575  gross  and 
£485  rateable  value.  In  the  supplemental  valuation 
list  made  in  1897  the  appellant's  publichonse  was  again 
valued  and  assessed  at  £575  gross  and  £485  rateable 
value.  The  appellant  objected  to  the  valuation,  and, 
on  appearing  before  the  assessment  committee,  con- 
tended inter  alia  (1)  that  the  publichonse  had  been 
improperly  included  in  the  provisional  list  and  therefore 
ought  not  to  be  included  in  the  supplemental  list,  and 
that  it  was  therein  too  highly  rated  ;  (2)  that  no  altera- 
tion in  the  value  of  the  publichonse  had  taken  place 
during  the  12  months  preceding  the  making  of  the 
supplemental  list  within  the  meaning  of  section  46,  sub- 
section I,  of  the  Valuation  (Metropolis)  Act,  1869  ;  (3) 
that  the  overseers  were  not  in  law  entitled  to  consider, 
or  in  any  way  to  act  on,  any  sum  of  money  paid  or  sup- 
posed to  have  been  paid  for  the  publichonse  either 
since  the  date  of  the  valuation  list  in  force  at  the  time 
of  the  making  of  the  provisional  list  or  at  all.  The 
assessment  committee,  after  hearing  the  objections, 
refused  to  give  the  appellant  any  relief,  and  he  appealed 
to  the  London  Quarter  Sessions.  At  the  hearing  of  the 
appeal  counsel  for  the  appellant  objected  to  any 
questions  being  asked  or  any  evidence  being  given  about 
the  premium  paid  by  the  appellant.  The  Court,  how- 
ever, overruled  the  objection  and  the  fact  was  elicited 
by  the  respondents  on  cross-examination  that  the  appel- 
lant had  paid  £16,400  as  the  consideration  for  his  lease. 
No  evidence  was  given  as  to  the  precise  amount  of  the 
premium  paid  in  1^)95  or  any  time  previously,  but  it 
was  admitted  l^  one  of  the  appellant's  witnesses  that 
assuming  the  valuation  appearing  in  the  quinquennial 
list  made  in  1895  to  have  been  calculated  according  to 
the  method  usually  adopted  in  the  parish  of  Camberwell 
the  valuation  must  have  been  based  on  a  supposed  pay- 
ment of  a  premium   of  about  £6,400.    The  assessment 


committee,  however,  at  the  time  of  the  revision  of  the 
quinquennial  valuation  list  did  not  in  fact  know  the 
precise  amount  of  the  premium  which  had  been  paid  by 
the  then  occupier.  Evidence  was  given  by  a  valuer  on 
behalf  of  the  respondents  that  there  had  been  since  the 
date  of  the  quinquennial  valuation  list  a  general  appre- 
ciation of  licensed  premises  throughout  the  metropolis, 
and  that,  in  his  opinion,  the  annual  value  of  the  said 
publichonse  had  between  April  and  October,  1896,  in- 
creased by  about  £100.  It  was,  however,  admitted 
that  there  had  been  no  stroetural  alteration  to  the 
publichonse.  No  evidence  was  given  of  any  circumstances 
specially  affecting  the  annual  value  of  the  publichonse. 
The  respondents  contended  that  they  were  not  bound  to 
give  any  such  evidence,  but  that  it  was  enough  for  them 
to  show  that  the  value  had  in  fact  increased.  It  was 
further  admitted  that  no  publichouses  had  been  placed 
in  the  provisional  or  supplemental  lists  except  such  as 
had  in  fact  been  sold  since  the  date  of  the  qninquennial 
valuation  thereof,  although  publichouses  in  the  neigh- 
bourhood had  generally  increased  in  value.  For  the 
assessment  committee  it  was  contended  that  it  was  not 
necessary  that  ihete  should  be  a  struottural  alteration  of 
the  rated  premises  in  order  to  warrant  their  insertion 
in  a  supplemental  list  ;  that  the  facts  mentioned  as  to 
the  premium  given  for  the  lease  of  the  publichonse  were 
evidence  of  an  alteration  in  matters  stated  in  the  quin- 
quennial valuation  list  during  the  12  months  preceding 
the  making  of  the  supplemental  list  under  section  46  of 
the  Valuation  (Metropolis)  Act,  1869  ;  and  that  the 
payment  of  such  premium  showed  that  there  had  been 
such  a  material  and  unforeseen  alteration  of  the  value 
of  the  publichonse  as  to  warrant  its  insertion  in  the 
supplemental  list.  For  the  appellant  it  was  contended 
that  the  facts  above  mentioned  were  not  in  law  any 
evidence  of  an  alteration  within  the  meaning  of  section 
46,  subsection  1,  of  the  Valuation  (Metropolis)  Act, 
1869,  and  that  all  evidence  as  to  the  amount  of  premium 
paid  by  the  appellant  for  the  publichonse  in  October, 
1896,  was  irrelevant  and  inadmissible,  and  that  the 
amount  of  such  premium  in  the  absence  of  any 
evidence,  save  as  hereinbefore  stated  as  to  the 
premiums  previously  paid,  would  not  afford  any  indica- 
tion of  an  alteration  in  the  value  of  the  publichonse. 
The  Court  of  quarter  sessions  gave  judgment  in  the 
following  terms  :— *'  We  find  that  although  there  had 
been  no  structural  alteration  in  the  appellant's  premises 
between  1896  and  April,  1897,  there  has  been  alteration 
in  value  in  these  premises  l^  way  of  increase  in  that 
period.  The  appellant  has  failed  to  establish  in  our 
opinion  that  the  alteration  in  gross  and  rateable  values 
made  by  the  assessment  committee  in  the  supplemental 
list  is  in  excess  of  the  actual  increased  value  within  the 
statutory  period,  and  we  confirm  the  alteration  of  the 
list  made  by  the  assessment  committee  with  costs.''  The 
values  in  the  supplemental  list  were,  therefore,  ordered 
to  remain  as  assessed  by  the  assessment  committee.  The 
questions  for  the  opinion  of  the  Court  were  : — (1) 
Whether  the  alteration  in  value  which  took  place  during 
the  12  months  preceding  the  making  of  the  supplemental 
valuation  list  was  in  law  an  alteration  within  Uie  mean- 
ing of  section  46,  subsection  1,  of  the  Valuation 
(Metropolis)  Act,  1869  ;  (2)  whether  the  amount  of 
premium  paid  by  the  appellant  in  October,  1896,  for  the 
said  premises  ought  to  have  been  received  in  evidence  ; 
(3)  whether  the  amount  of  sneh  premium  was  in  law  any 
evidence  of  an  alteration  within  the  meaning  of  that 
subsection.  If  the  Court  should  answer  all  the  fore- 
going questions  in  the  affirmative  the  order  of  sessions 
was  to  be  afiirmed,  and  if  the  Court  should  answer  all 
or  any  of  the  questions  in  the  negative  the  order  of 
sessions  was  to  be  quashed  and  the  gross  and  rateable 
values  of  the  publichonse  were  to  be  reduced  to  £4^5 
and  £405   respectively,    or  the  premises  were  to  be 
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•track  out  of  the  valoation  liit,  or  tlie  Court  wm  to 
make  such  other  or  further  order  as  to  the  Court  should 
seem  fit.  The  Divisional  Court  answered  all  the  questions 
in  the   affirmative,    and   affirmed    the   order  of  quarter 


Mr.  Littler,  Q.C.,  Mr.  Page,  Q.C.,  and  Mr.  William 
Russell  appeared  for  the  appellant  ;  and  Mr.  Mao- 
morran,    Q.C.,  and  Mr.  Ryde  for  the  respondents. 

The  CotTBT,  having  taken  time  to  consider,  delivered 
judgment,  allowing  the  appeal. 

LoBD  Justice  Vaughan  Williams  read  the  judg- 
ment of  the  Court  as  follows  :— The  43rd  section  of  the 
Valuation  (Metropolis)  Act,  1869,  which,  as  the  pre- 
amble states,  was  passed  to  secure  uniformity  in  the 
assessment  of  rateable  property  in  the  metropolis,  pro- 
vides that  the  valuation  list  shall  last  for  five  years 
**  subject  to  any  alterations  that  may  be  made  by  any 
supplemental  or  provisional  list  as  hereinafter  men- 
tioned." Xow  alteration  is  provided  for  in  section  46 
and  section  47.  The  former  provides  for  supplemental 
valuation,  the  latter  for  provisional  valuation. 
Supplemental  valuation  takes  place  at  the  end  of 
each  year.  The  old  list  is  then  to  be  supple- 
mented by  making  a  new  list  of  all  the  alterations  which 
have  taken  place  within  the  last  12  months.  If  there 
are  no  such  alterations  which  make  a  supplemental  list 
necessary  in  any  of  the  matters  in  the  valuation  list 
(which,  of  course,  includes  gross  and  rateable  value)  the 
overseers  are  to  send  to  the  assessment  eonmiittee  a 
certificate  to  that  effect.  Provisional  valuation  deals 
with  the  alteration  by  increase  or  decrease  in  value  of 
a  particular  hereditament  "  from  any  cause  "  during 
the  12  months.  The  provisional  valuation  takes  effect 
immediately  and  remains  in  force  till  the  making  of  the 
supplemental  or  other  valuation  list  at  the  end  of  the 
year.  Tlie  alterations  in  the  supplemental  list  seem  to 
be  the  confirmed  provisional  valuations.  It  seems  to 
follow  that  whether  one  is  dealing  with  the  supple- 
mental list  or  with  the  provisional  list  the  question 
whether  there  has  been  such  an  alteration  in  the  value 
of  the  premises  as  to  justify  an  alteration  in  the  valua- 
tion seems  to  be  the  same  in  either  case.  Now  what  are 
the  conditions  of  such  an  alteration  ?  It  seems  to  us 
*^  they  are  these  :— (1)  The  alteration  in  value  must  be 
such  that,  if  the  fact  relied  on  as  constituting  the 
alteration  had  been  present  at  the  time  of  the  original 
valuation,  it  could  properly  have  been  taken  into  con- 
sideration in  arriving  at  the  assessment  ;  (2)  that  the 
fact  constituting  the  alteration  in  value  should  affect 
the  hereditament  in  question  in  particular.  We  do  not 
think  that  a  general  rise  in  values  would  be  a  fact  con- 
stituting such  an  alteration.  This,  it  seems  to  us,  would 
be  inconsistent  with  the  expressed  intention  of  the  Act 
that  the  valuation  list  should  remain  in  force  for  five 
years.  Moreover,  we  do  not  think  that  the  mere  proof 
of  a  rise  in  value  of  a  class  of  hereditaments  including 
the  one  sought  to  be  dealt  with  by  the  provisional  or 
supplemental  valuation  would  of  itself  justify  a  new 
valuation  under  sections  46  and  47,  because  such  a  rise 
in  no  way  negatives  a  general  rise  in  the  values  of  here- 
ditaments of  all  classes.  After  all,  the  rise  in  the  value 
of  licensed  houses  generally  depends  on  a  general  cause, 
such  as  prosperous  times,  which  give  the  mass  of  the 
people  more  money  to  spend  in  the  luxuries  of  life, 
whether  drink,  or  bread,  or  meat,  or  clothing,  or  sight- 
seeing, or  houses,  or  anything  else.  The  licensed 
victualler  will  obtain  a  better  price  if  be  sells  his 
publichonse  ;  the  butcher  or  the  baker  will  obtain  a 
better  price  if  he  sells  his  business.  Theatres  and 
music-halls  will  be  easy  to  sell.  Houses  and  leases  will 
command  good  prices  to  let  and  to  sell.  All  this 
flows  from  one  cause,  the  prosperity  of  the  people.  W 
do  not  think  sections  46  and  47  apply  in  such  a  ease  to 
any  class  of  hereditamente  increased  in   value  as  a  class 


by  a  eause  affecting  all  classes,  such  as  general  pro- 
sperity.  The  fact,  however,  that  the  increase  in  value- 
affects  a  class  as  a  whole  will  not  exclude  the  increase 
from  the  operation  of  these  sections,  provided  it  is 
shown  that  the  increase  of  value  arises  from  some  cause 
affecting  merely  the  class,  and  not  from  the  oause  of 
general  prosperity  affecting  all  classes  of  the  com- 
munity—e.^.,  if  the  taste  for  cycling  makes  factories 
which  are  conveniently  situated  for  this  manufacture 
command  higher  prices  to  sell  or  to  let,  this  is  a  cause 
affecting  a  class — viz.,  premises  suitable  for  cycle  manu- 
facturing which  go  up  in  value  by  reason  of  a  new 
fashionable  taste  ;  but  the  cause  is  independent  of  the 
general  prosperity  of  the  community,  and  such  an 
increase  in  value  would  justify  an  alteration  under 
sections  46  and  47  during  the  currency  of  the  Quin- 
quennial period  of  the  assessment.  The  same  would  be- 
true  if  war  sent  up  the  value  of  premises  licensed  for 
the  purpose  of  carrying  on  the  manufacture  of  gun- 
powder, the  cause  of  increase  of  value  being  independent 
of  general  prosperity.  But  in  each  case  it  is  for  those 
who  alter  the  assessment  to  prove  the  nature  and  cause 
of  the  alteration  in  value.  It  is  easy  to  do  this  where 
the  increase  of  value  arises  from  some  local  cause 
affecting  a  class  or  some  hereditaments  in  a  class — for 
instance,  when  the  building  of  a  bridge  sends  up  the 
value  of  the  houses  of  a  street  thus  made  more  acces- 
sible, or  the  removal  of  a  oul-de-sao  makes  the  houses 
in  a  street  of  shops  more  valuable  from  an  increased 
traffic  through  the  street,  or  the  houses  in  a  residnntial 
street  less  valuable  from  the  increase  of  noise.  Better- 
ment or  depreciation  of  suoh  a  character  affecting  all  or 
some  of  the  houses  in  a  street  is  clearly  within  sections 
46  and  47,  and  the  cause  of  the  increase  in  value  is  easy 
of  proof.  The  proof  is  more  difficult  where  the  cause  of 
the  inciHsase  in  value  is  not  a  local  physical  cause,  but 
in  our  judgment  the  onus  of  proving  that  the  cause  of 
the  alteration  in  the  value  of  the  hereditament  in  the 
preceding  12  months  is  a  cause  which  does  not  affect  all 
classes  is  clearly  on  those  who  seek  to  have  a  provisional 
or  supplemental  list  made.  These  being  the  conditiona- 
for  the  application  of  sections  46  and  47,  let  us  see  how 
far  the  facts  stated  in  the  special  case  show  that  there 
has  been  within  the  12  months  an  alteration  in  the  value- 
of  this  publichouse.  Two  sorts  of  alteration  are 
alleged.  First,  a  witness  says  in  his  opinion  the  value 
of  the  particular  publichouse  increased  by  £100  a  year 
in  the  12  months  in  question,  and  he  attributes  this  to 
the  rise  in  value  of  licensed  houses  throughout  the 
metropolis.  For  the  reasons  which  we  have  given  we  do 
not  think  that  the  onus  on  those  who  seek  to  say  that 
there  has  been  an  alteration  in  value  within  the  meaning 
of  these  sections  is  satisfied  by  proof  of  a  rise  in  value 
which  is  consistent  with  a  general  rise  resulting  from 
general  prosperity.  Secondly,  it  is  said  that  the  fact  that 
this  publichouse  has  just  been  sold  for  £16,400  is  evidence- 
of  an  alteration  in  value  within  the  12  months.  We  think 
not.  It  may  be  that  £16,400  was  the  very  sum  the- 
vendor  paid  on  going  into  possession  in  or  prior  to 
1895.  It  is  said  not  so,  because  in  such  a  case  the  valua- 
tion in  1895  would  have  been  higher  than  it  in  fact 
was.  That,  however,  depends  upon  how  much  of  that 
£16,400  the  assessment  committee  apportioned  to 
personal  goodwill  or  other  matters  not  affecting  the 
letting  value  of  the  publichouse  ;  see  **  Bradford-on- 
Avon  Assessment  Committee  v.  White  "  ([1898]  2  Q.B., 
680).  The  questions  at  the  end  of  the  special 
case  we  answer  as  follows  : — ^The  answer  to  question  1 
is  No  ;  there  is  nothing  in  the  facts  stated  in 
the  case  nor  in  the  evidence  stated  to  have  been 
adduced  sufficient  to  justify  the  conclusion  that  the 
alteration  which  took,  place  during  the  12  months  pre- 
ceding the  making  of  the  supplemental  list  was  in  law 
an  alteration  within   the  meaning  of  section  46.    It  ia 
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quite  oonsU tent  with  tuoh  facts  and  eridence  that  the 
alteration  in  Talue  resulted  from  general  prosperity.  The 
■answer  to  question  2  is  Yes,  and  to  question  3  No  ; 
for  although  evidence  of  the  amount  of  the  premitun  is 
admissible,  the  amount  of  the  premium  was  not  in  law  any 
evidence  of  an  alteration  #ithin  section  46»  unless  some 
evidence  was  given  of  the  premium  previously  paid 
beyond  that  which  appears  by  the  case  to  have  been 
:  given. 

[Solidtors^Maitlands,  Peckham,  and  Co.,  for  the  ap- 
pellant ;  Marsdon  and  tjon,  for  the  respondents.] 


•Court  of  Appeal  (A.  L.  Smith,  Collins,  \  1 899, 

and  Vaughan  Williams,  L.JJ.)         j         Nov.  18. 

WILLIAMS  V.  POULSON.* 

Master  and  Servant— Master's  liability  to  servant 
—Workmen's  Compensation  Act,  1897,  Sched.  1, 
clause  1  (6)— Intermittent  employment— Basis 
for  calculating  compensation. 


This  was  an  appeal  from  an  award  of  the  Judge  of 
the  Liverpool  County  Court  in  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897.  The  applicant  was 
-a  casual  labourer,  and  at  the  time  of  the  accidental 
injury  for  which  he  plaitned  compensation  was  in  the 
employment  of  the  respondent,  who  was  a  stevedore. 
The  County  Court  Judge  made  an  award  in  favour  of 
the  applicant  for  a  weekly  pajrment  of  7s.  6d.  during  his 
incapacity  for  work.    The  applicant  appealed. 

Mr.  Buaao,  Q.C.,  and  Mr.  Seoab  appeared  for  the 
jbpplicant,and  said  the  only  qaestion  in  the  appeal  was  as  to 
the  proper  basis  for  calculating  the  compensation  to  which 
the  applloaDt  was  entitled  under  schedule  1,  clause  1  (6), 
■of  the  Workmen's  Compensation  Act,  1897.  The  applicant 
was  a  casual  dock  labourer,and  was  not  in  any  permanent 
employmenty  but  worked  sometimes  for  one  stevedore 
and  sometimes  for  another.  At  the  time  of  the  acci- 
dent he  had  been  working  for  the  respondent  for  three 
days  and  a  half.  During  the  previous  year  he  had  been 
engaged  to  work  for  a  great  number  of  stevedores  at 
different  times,  and  he  had  worked  many  times  for  the 
respondent.  From  March  5,  1898,  to  January  25,  1899, 
when  the  accident  happened,  he  had  worked  for  the 
xespondent  in  each  week  except  four,  though  sometimes 
iie  only  worked  for  one  day  in  the  week.  There  was, 
however,  no  continuous  employment,the  applicant  being 
taken  on  when  wanted.  The  County  Court  Judge  had 
taken  together  all  the  periods  during  which  the  appli- 
4»nt  had  worked  for  the  respondent,  and  found  that  the 
applicant's  total  wages  during  those  periods  amounted 
to  £88  13s.  6d.  He  divided  that  sum  by  the  number 
•of  weeks,  and  calculated  the  applicant's  average  weekly 
earnings  to  be  about  ISs.,  and  made  an  award  for  a 
weekly  payment  of  half  that  sum.  That,  however,  was 
not  the  proper  method  of  assessing  the  compensation  in 
this  case  under  the  schedule  to  the  Act.  By  Clause  1 
(6)  of  the  schedule  the  Court  had  to  consider  the 
average  weekly  earnings  for  the  period  during  which 
the  workman  had  been  continuously  employed  under 
the  same  employer—**  Jones  v.  Ocean  Coal  Company  " 
([1899]  2  Q.B.,  124)  ;  '  *  Price  v.  Marsden  and  Sons  " 
([1899]  1  Q.B.,  493).  The  applicant  had  baen  employed 
at  the  time  of  the  accident  for  three  days  and  a  half, 
and  during  that  time  his  earnings  were  5s.  a  day,  which 
gave  an  average  weekly  eiruings  of  30s.  The  County 
Court  Judge  ought  to  have  made  au  award  for  a  weekly 
payment  of  half  that  sum— viz.,  15s.  They  also  referred 
to  *'  SmaU  V.  MoCormick  "  (36  Sc.,  L.R.,  700). 

Mr.  Cabvkr,  Q.C,  and  Mr.  Hobbidob  (Mr.  D.  H. 
CSrompton  with   them),    for  the  respondent,  eontended, 
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first,  that  the  applicant  was  not  entitled  to  recover  any 
eompensatiou  at  all,  because  the  Act  did  not  apply.  The 
Act  only  applied  where  there  was  continuoos  employ- 
ment under  the  same  employer  for  at  least  two  we^ 
before  the  accident.  There  was  no  mode  provided  by 
the  Act  of  assessing  compensation  where  the  employ* 
mnnt  was  for  a  shorter  period.  [Lord  Justiob 
Collins.— You  have  no  cross-appeal.  You  cannot, 
therefore,  take  that  point  now.]  It  could  be  taken  for 
the  purpose  of  defeating  the  appeal,  not  for  the  purpose 
of  reducing  the  amount  awarded.  Secondly,  if  the  Act 
did  apply,  the  County  Court  Judge  was  right  in  award- 
ing 78.  6d.  a  week.  He  must  be  taken  to  have  found 
continuous  employment  with  the  respondent  during  the 
whole  period  from  March   5,  1898,  to  January  26,  1899. 

The  CoUBT  dismissed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  that  the  sole  question 
before  them  was.  What  was  the  amount  of  compensa- 
tion payable  to  the  applicant  ?  Between  March  5,  1898, 
and  Janoary  25, 1899,  the  applicant  had  been  working  for 
the  respondent  doring  a  portion  of  each  week,  except  on 
four  occasions  when  he  did  not  work  for  the  respondent 
for  some  reason  not  appearing.  There  was  no  pretence 
for  saying  that  there  had  been  any  break  in  the 
continuity  of  the  employment.  It  had  been  decided  in 
this  Court  in  '*  Price  v.  Marsden  and  Sons,"  and  in 
Scotland  in  *'  Small  v.  McCormick,"  that  the  workman 
must  bo  in  the  employment  of  the  same  employer  during 
the  period  in  question,  and  other  employments  could 
not  be  taken  into  consideration  in  calculating  the  com- 
pensation. Now  it  seemed  to  him  that  the  County 
Court  Judge  had  found  in  this  case  that  the  employment 
by  the  respondent  continued  without  any  break.  In 
**  Keast  V.  Barrow  Haematite  Company  "  (15  The 
Times  L.R.,  141)  this  Court  held  that  if  a  man  went 
away  on  a  holiday,  that  was  not  a  break  in  his  employ- 
ment. The  County  Court  Judge  seemed  to  have  found 
that  the  applicant  had  been  in  the  employment  of  the 
respondent  during  the  period  mentioned.  The  Judge 
then  found  that  during  that  period  the  applicant  had 
earned  £38  13s.  6d.,  and  he  divided  that  sum  by  the 
number  of  weeks  during  which  the  employment  lasted, 
and  he  took  one -half  of  the  sum  so  found.  That 
seemed  to  him  to  be  right.  It  was  not  necessary  to 
decide  the  very  important  point  whether  the  Act  applied 
at  all  where  the  employment  continued  for  less  than 
two  weeks.  It  was  enough  to  say  that  in  this  case  the 
applicant  had  been  awarded  as  much  as  he  was  entitled 
to. 

LoBD  Justice  Ck>LLixs  concurred.  The  appeal  must 
fail  unless  the  applicant  could  show  that  the  County 
Court  Judge  gave  him  less  than  he  was  entitled  to.  The 
Judge  treated  him  as  in  the  employment  of  the  same 
employer  during  a  number  of  weeks  short  of  a  year, 
and  on  that  basis  he  had  assessed  the  compensation. 
Clause  1  (6)  of  schedule  1  of  the  Workmen's  Com- 
pensation Act,  1897,  provided  that  in  such  a  case  the 
workman  was  to  receive  a  weekly  payment  amounting 
to  50  per  cent,  of  his  average  weekly  earnings  during 
the  period  in  which  he  had  been  in  the  employment  of 
the  same  employer.  Mr.  Rue^g's  contention  came  to 
this,  that  where  the  workman  had  been  employed  only 
for  a  period  less  than  a  week  l^  the  employer  the 
amount  of  compensation  should  be  calculated  as  if  he 
had  been  employed  by  the  same  employer  for  at  least 
two  weeks  at  the  same  rate  of  daily  wages  that  he  was 
earning  at  the  time  of  the  accident  ;  and  he  got  that 
out  of  the  words  in  clause  1  (b)  of  scdiedule  1.  It  was 
not  for  them  to  say  whether  in  point  of  fact  there  was 
during  the  period  over  which  the  County  Court  Judge 
had  calculated  the  weekly  wages  such  a  continuous 
employment  by  the  same  employer  as  would  justify  the 
award.  That  was  a  question  of  fact,  and  he  (the  Lord 
Justice)  rather   thought   that   the   County  Court  Judge 
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had  found  that  there  was  a  continuous  employment  by 
the  same  employer,  though  there  might  have  been 
teynporary  gaps  in  the  employment.  But  whether  the 
Judge  had  so  found  as  a  faot  or  not,  there  was  no 
appeal  brought  by  the  respondent,  and  therefore  the 
question  whether  the  employment  was  for  less  than  two 
weeks  and  whether  in  such  a  case  the  Act  applied  at  all 
was  not  open.  The  Court  had,  he  assumed,  to  support 
the  decision  of  the  County  Court  Judge  by  all  necessary 
eoDolnsions  of  fact. 

Lord  Jctstice  Vaughan  Williams  concurred. 

[Solicitors — Lynsky,  Liverpool,  for  the  applicant ; 
Morris,  Aliens,  and  Chapman,  for  Quiggin  and  Brothers, 
Lirerpool,  for  the  respondent.] 


House  or  Lords  (Lord  Halsbuiy,  L.C., 
Lords  Macnaghten,  Morris,  Shand 
and  Brampton) 


••} 


1899. 
Nor.  20. 


OBBVILLE-KUOXNT  AKD  AKOTHXR   T.    MUIB  MACKENnS 
AND  OTHXBS.* 

Settlement — Marriage — Rents     and      royalties- 
Mines    Right  of  tenant  for  life  to  income  of. 
Decision  of  the  Court  of  Session  reversed. 

This  was  an  appeal  against  the  opinion  and  judgment 
of  the  First  Division  of  the  Court  of  Session  (the  Lord 
President,  Lord  Adam,  Lord  McLaren,  and  Lord 
Kinnear),  dated  January  25,  1898,  and  given  on  a 
speeial  ease  which  raised  the  question  whether  certain 
rents  and  royalties  payable  under  a  lease  and  received  by 
the  marriage  settlement  trustees  of  Mr.  and  Mrs.  Greville- 
Nugent,  in  respect  of  stone  quarries  on  the  estate  of 
Cove,  were  to  be  treated  as  capital  or  income.  The 
facts  were  thus  stated  by  Lord  Adam  in  the  course  of 
his  judgment  : — ^The  questions  in  this  case  arise  upon  the 
construction  of  a  deed  of  settlement  on  the  marriage 
of  Mr.  and  Mrs.  Greville-Nugent,  dated  June  3,  1882, 
and  which  w«»  should  call  an  ante-nuptial  marriage - 
contract.  At  that  date  Mrs.  Qreville-Nugent,  then  Miss 
Ogilvie,  was  proprietriz  of  the  estate  of  Cove,  in  Dum- 
friesshire, and  by  the  contract  she  bound  herself  to 
convey  that  estate  to  the  trustees  therein  named,  upon 
trust,  at  the  request  of  her  husband  and  herself  during 
their  joint  lives,  or  of  the  survivor  of  them,  and  alter 
the  death  of  both,  at  the  discretion  of  the  trustees,  to 
sell  the  same,  and  all  necessary  powers  of  sale  were 
given  tbem  for  that  purpose.  Power  was  also 
given  to  them  in  the  meantime  to  lease  the  unsold 
parts  of  the  lands,  and  they  were  directed  to  hold 
the  proceeds  of  the  sale  and  tiie  net  rents  and  profits  of 
the  Cove  estate  until  sale  upon  the  trusts  therein 
declared.  These  were  that  they  should  hold  certain 
investments,  including  the  net  moneys  to  arise  from  the 
sale  of  the  estate,  but  not  including  the  rents  and 
profits  of  the  estate  until  sold,  in  trust  to  pay  the 
annual  income  thereof  to  Mrs.  Greville-Nugent  for  her 
sole  and  separate  use,  and  after  her  death  to  her  husband 
mider  certain  conditions  which  need  not  be  mentioned, 
and  after  their  death  for  the  children  of  the  intended 
marriage.  As  regards  the  rents  and  profits  of  the  estate 
uitil  sold,  or  of  so  much  thereof  as  should  not  have 
been  sold,  the  trustees  were  directed  to  pay  and  apply 
Ihem  to  the  person  or  persons  for  the  purposes  and  iu 
the  manner  in  which  the  annual  income  of  the  residue 
or  net  money  to  arise  from  such  sales  would  be  payable 
or  applicable  if  the  sale  and  investment  thereof  were 
then  actually  made.  Mrs.  Greville-Nugent  is  the 
person  who  would  at  present  be  entitled  to  the  annual 
income  of  the  moneys  arising  from  the  sale  of  the 
estate.  These  Using  the  provisions  of  the  trust-settle- 
ment, the  facts  which   raise   the   present   questions  are 
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that,  the  estate  not  having  yet  been  sold,  the  trustees 
on  June  11,  1896,  let  certain  quarries  in  the  estate  to 
tenants  who  pay  therefor  a  fixed  yearly  rent  of  £100 
and  a  royalty  of  one-twelfth  of  all  stone  quarried.  These 
yielded  in  the  year  ending  July,  1896,  a  rent  or  profit, 
of  £225  19s.  There  is  only  one  child  of  the  marriage,. 
Miss  Greville-Nugent,  who  is  the  party  of  the  second 
part,  and  the  question  is  whether  Mrs.  Greville-Nugent 
is  entitled  to  receive  the  rent  and  royalties  received  in 
respect  of  the  quarries  so  let,  or  whether  the  rent  and** 
royalties  are  to  be  regarded  as  capital,  of  which  she  is- 
only  entitled  to  the  income. 

The  Court  of  Session  adopted  the  view  that  the  rent 
and  royalties  were  capital,  of  which  the  life  renier  was 
only  to  receive  the  interest.  Lord  Adam  relied  oa 
words  of  Lord  Cairns  in  "  Gowans  v.  Christie  " 
(11  Macph.,  H.L.,  1),  who,  speaking  of  mineral  leases^ 
said  :— *  *  There  is  no  fruit,  that  is  to  say  there  is  no 
increase,  there  is  no  sowing  and  reaping  on  the  ordinary 
terms,  and  there  are  no  periodical  harvests.  What  we 
call  a  mineral  lease  is  really,  when  x>roperly  considered, 
a  sale  out  and  out  of  a  portion  of  land.  It  is  liberty 
given  to  a  particular  individual  for  a  specific  length  of 
time  to  go  into  and  under  the  land,  and  to  get  certain 
things  there,  if  he  can  find  them,  and  to  take  them  away 
just  as  if  he  had  bought  so  much  of  the  soil." 

The  Lord  Advocate  (Mr.  Graham  Murray,  O.C),  Mr. 
Elgood,  of  the  English,  and  Mr.  A.  8.  D.  Thomson,  of 
the  Scottish,  Bar,  appeared  for  the  appellants  ;  Mr* 
Guthrie,  Q.C.,  and  Mr.  Taylor  Cameron,  both  of  the 
Scottish  Bar,  for  the  respondent  Miss  Nugent,  and  Mr.. 
Methold  for  the  respondents  the  trustees. 

The  Lo&D  Ohancbllob,  in  moving  that  the  inter- 
locutor appealed  froiki  should  be  reversed,  said  that 
the  learned  Lord  President  appeared  to  have  been 
misled  by  the  forms  of  Knglish  conveyancing.  It  was- 
familiar  machinery  in  English  oonveyaneing  to  create  a 
trust  for  sale  and  subsequent  trusts  for  the  application 
of  the  income  of  the  property  sold,  with  provisions  for* 
the  payment  of  income  until  sale.  The  learned  Judge 
had,  from  the  form  of  settlemsot  adopted,  erroneously 
assumed  that  the  main  purpose  of  the  settlement  was  a 
sale,  and  that  the  other  provisions  were  intended  to  be 
only  temporary.  Counsel  for  the  respondents  had  not 
dealt  with  that  aspect  of  the  qoestion  at  all.  Their 
Lordships  had,  therefore,  only  to  look  and  see  what 
was  the  intention  of  the  parties  apart  from  any  con- 
sideration of  the  power  of  sale.  In  that  view  the- 
qoestion  was  governed  by  authority.  There  was  ineladed 
in  the  settlement  a  mineral  estate  as  well  as  another 
estate,  and  the  point  was,  what  was  conveyed  by  the 
words.  He  was  not  prepared  to  defend  the  logic  of 
some  of  the  earlier  decisions.  The  ease  of  coals  and 
minerals  was  absolutely  different  from  that  of  the  pro* 
ducts  of  the  soil,and  strictly  speaking  the  term  **  rent  " 
was  inapplicable  to  coal  and  other  minerals,  though  in 
faot  we  habitually  spoke  of  the  rent  and  royalties 
of  coal  and  other  mines.  The  eoai  or  other  mineral  was- 
really  a  i>art  of  the  soil  itself  and  not  a  return  from  the 
soil.  But  it  was  useless  to  argue  on  the  matter,  though 
if  it  were  res  iiUeffra  there  might  be  moch  to  say  in 
favour  of  the  view  taken  by  the  Court  of  Session,, 
inasmuch  as  a  long  eourse  of  decisions  had  established 
that  open  mines  were  part  of  that  which  might  be  given 
to  the  tenant  for  life,  and  that  he  was  entitled  to  take 
the  mineral  therefrom  as  though  it  were  the  recurrent 
produce  of  the  soil.  The  respondents  had  sought  to  limit 
the  application  of  the  rule  to  mines  opened  by  the  settlor 
or  testator.  The  suggestion  was  an  absolute  novelty, 
because  in  all  the  cases  the  question  had  been  simply 
**  what  is  the  thing  bequeathed  or  settled  ?"  No  case 
had  been  cited  in  support  of  any  such  distinetion. 

Lord  Maonaosten  was  of  the  same  opinion,  and  said 
that  the  Lord  Advocate  was  perfectly  justified  in  saying 
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f4Vf  f<vivf  f  ««M  lh#f   #«rA   «Ai  fr^vrfairf,    I*  tiMi  Btmm 


Hot.  20, 


-  -AvmniM  pfumifUrtfli, 

WM  crTNi  «rf  iffmp^^  mkI  itm  hrmighi  f 6f  ilM  fmfpoim  of 
«wi«MI#hiff|;  ilM  iiifA  trf  ih*t  frUiAilf ff  iA  »  mtmil  tiHp 
fff  Itfi^l  rt^Af  TonUtih'pHrk,  iAtnrp0<f\,  Ttm  lufid  In  dif 
frri^  wnff  A  ft«rr<rw  nir\p  ttpfii  Hi  both  •nrU,  0Haftt« 
f^wMvi  iwo  A«I4«  ti^lmigln^i  t«  *  f>ri  Solomon »  ib«  dfi* 
ffiftilMffiff'  frrMl><fMiMiw  trt  Mil#<«»fNl  hiiifing  hMlg««  ih«  wbol« 
If'tttfih  erf  Mi«  Hrip.  'ilf*  Miflfr  M  trtrtn  «  pttbllc  roftd 
ihiMimI  I'wtfty-lMi^  io  *  f^tmni  of  Un4  b«lonf(lftg  to  * 
frntfitm  ttfkUttHl  HltHfUir  ftrtd  ndJolnlnK  ib<i  two  fleldn 
iibo¥§  fpffirrftfl  Ut,  Mii  NfpfiriitMl  b)f  iii«nf  from  Penny- 
iMtfl.  In  lM4fl  ihiM  ffli»<iff  of  l«n4«  whloh  wm  thon 
fmniuri»,  wma  f«fmvf«j|rfMi  io  ibe  pUloilffff  or  ihnlr  pr«- 
i1ii(>AiHori  Mtid  H  In  hArfiimflitr  rAff«rr«id  to  m  ih«  plnin* 
illTii'  fli*lr1.  Thu  ftirlfi  ol  Und  WM  gfftM  ftml  wm  ib0 
rriftftttN  of  ii(tfH(M  1«  itm  plftlnMffi'  fl«ld  from  I'enny-lane. 
VoHtmriy  ib«>rii  did  not  iipp««f  lo  \m  My  oibur  ncoeti 
lo  (hii  pUlniiffN'  flebl  nxMpt  alonn  ibli  Nirip  ;  but 
biiforft  1N4H  uibnr  romlH  Imdltiif  to  tlio  flnid  from  other 
pliu«f«ii  wnNi  Uid  out  i.nd  i\w  Mtrlp  in  qufwtion  baoamo 
cHimpuriiUftily  unlmportnnt  m  h  road  to  tbn  fluid.  It 
WM  Atltnltind  tbAt  tb«  9ottVfiyikn<Hi  of  1H48  did  not 
Int^bidn  thin  iitilp  of  Und,  iknd  tbtt  no  fur  m  tho  tltU 
th«>r«(o  WM  iibown  by  tbn  dooumftnU  It  liolonK^d  to  tho 
dttf^ndnnifi  nnd  not  to  tbn  plHlnUlfR.  On  tho  other  hand, 
It  wikH  i»otu*i*it(*d  that  tbe  pUlntiffi  wore  entitlvd  to  a 
rlflbl  of  WMv  Atonn  tho  nirlp  of  lond.  Tkio  pliintiffii, 
howovor.  i^Uinipd  to  niiiko  a  title  to  thn  lend  In  dispute 
und«>r  ihi*  Htntuto  of  tiirnKfttionii.  Thny  roliml  u|Km 
Mvnrnl  MotR  t\t  Uii'r  I'ttforriKl  to  by  Ute  MMtor  of  the 
UolU  in  hlR  jndfintftnt  end  |tei*tiouUrly  upon  the  feot 
thet  Hiey  bed  etwti^d  two  ifeteiii  onp  et  oeoh  end  of 
the  utrip  of  lend  I  end  hed  iiulmo«pipntly  knpt  the  getee 
twlii«d.    *rhe  eppi^nl  WM  heeitl  on  Noy<»mbi>r   19. 

Mr.  Mo)thett|  Q.O.i  eed  Mr.  Hrint'oe  wore  for  the 
pU(ntiir«  I  Mi\  MoOiOli  g.O.,  Mid  Mr.  iVohri^n  wore 
for  the  defi^ndAnte, 

1'he  tN^^MT  diAodM<»d  the  ep|iee)» 

11m  MAm-rn  of  the  Uoi  iJt  ^efter  ntetinv  t)m  feot«  M 
eWwe^  m'\\\  •  In  of^ler  to  et^piire  by  tlto  Htetute  of 
li(Hdteti«H\n  e  titb«  to  \m\\  whioh  Ken  e  known  owner«thet 
own»»r  moit  h^x-e  \\\A  \\\<n  rtitht  to  the  lend  by  Winf  dt«* 
|HVH«iMiK^t  of  it  Ol*  l\y  )Mvnv|t  dinoont<ww<»d  hi*  poweietoo  ot 
tt.  H^  .lend  4  WiUiem  tN\«  e.  ){«%ii.  .H.  I  wiU oxvueiderdU* 
e^ntin^!i\VT>  K^  ^^^  dof^^ndente  Anil«  A^MMit  19  or  U 
vi'ei'*  eitOk  when  %\iie  l^^win  wen  Ji^-vUxmon**  t<H\e«t, 
«*ob\w\w^    tobt    him  to   Yn\\\   %lown   t^ert   of  the  f<>ot^ 

^lle|fMm«4  ht  H.  H.  neMiMXX^  ltH.«  K^wiiitr'eKlAWs 


en*  w^0RS  wUK 

firotb  WM,  the*  tibe  etrip  y 
fA  toe  f cs0e  OCT  otiieiyy ^ 
w«f«  pe*  wp.  The 
poeMeeiOB  uf  BoMnew  eit 
traetkkiifa«  defa 
«fM«  tbM  tone,  bat  ibej 
I  CMMi  inler  froB  the 
poeeuwioo  hf  the  defeadettU  or  Oar  ] 
befiyre  or  «lt«r  tfcie  act  of  wwMf ebip.  Iftfaedefe 
ba^«  loet  ibcir  rigbt  t#  tbe  stnp  H  enet  be  woi  by 
reoeoB  of  esy  witbdnNeal  or  din  iwl  iiieiK  t  of  poaau 
eio*  OD  tbeir  pivt,  bot  bj  rtmm  of  tbdr  bciDg  di»> 
poeaeeeed  by  the  f^MuiiBB  or  their  prcdtrcaioie.  1  twiw 
then  to  what  the  pbnotiffa  bave  done.  Xaiiy  jcavs  ago 
tfce  plMDiiffa  or  tbear  predeeeaMira  pot  vp  tww  gatea, 
one  at  «aeh  end  of  tbe  atrqi  of  land  in  qneation,  and 
ib^  pot  locka  OD  tbeae  gatca,  and  they  were  kept 
locked  OBtU  recently,  when  diapotea  aroae.  The  plaintiflb 
or  tbeir  teoaata  bare  kept  the  keya.  If  the  plainiiira 
bad  been  atraof  era,  ^ring  no  right  to  or  orer  tho  atrip 
in  qoeation,  tho  natural  inferenee  would  be  thai  thej 
pot  op  tbeae  gatea  in  order  to  exclude  erery  one,  and 
that  orery  one  waa  in  fact  excluded.  Bat  the  ereetioa 
of  the  gatea  aod  tbe  feet  that  they  were  locked  ia  in 
this  caae  open  to  a  very  different  explanation.  Let  na 
take  the  gatea  aepacately.  The  plaintiffs  had  a  right  to 
pot  np  a  gate  in  their  own  field,  and  if  they  put  it  op 
there  and  not  actoaily  in  the  strip  of  land,  they  in  no 
way  diaposeeewd  the  defendants'  of  any  land  of  theira 
nor  interfered  with  any  right  of  theirs,  for  the  de- 
fendants had  no  right  to  go  from  the  strip  of  land  on 
to  the  plaintiffs'  field.  The  evidence  does  not  show 
where  exactly  this  gate  wm.  If  it  wm  in  the  strip  of 
lan<l  ita  ere.  tion  wm  a  trespaM  and  so  far  an  inraaion 
of  the  defendants'  rights,  but  far  short  of  an  eviction 
from  the  strip.  I'he  gate  at  the  Penny-lane  end  of  the 
strip  may  well  have  been  put  up  to  protect  the  strip 
and  tbe  plaintiffs'  rigbt  of  way  over  it  from  invasion  by 
the  public,  and  not  to  dispossess  the  defendants.  There 
is  ovidenoe  to  show  that  rubbish  wm  thrown  on  the 
strip  at  the  Penny- lane  end  ;  but  there  is  no  evidence 
to  show  that  the  gate  wm  put  up  with  the  intention  of 
dispossessing  Solomon,  the  defendants'  predecessor  in 
title.  Tbe  gate  wm  in  fact  a  protection  to  his  pro- 
perty M  well  M  to  the  plaintiffs'  rights.  Nor  is  it,  I 
think,  true  to  say  that  whatever  the  plaintiffs'  inten- 
tions may  have  been  the  defendants  or  Solomon  were 
in  fact  dispossessed  of  the  land  by  the  erection  of  these 
two  gates.  They  could  not  be  dispossessed  unless  tho 
plaintiffs  obtained  possession  themselves  ;  and  posses- 
sion by  the  plaintiffs  involves  an  animtu  poaaidendi— 
i.«.,  occuiiation  with  the  intention  of  excluding  the 
owner  m  well  m  other  people.  The  evidence  that  the 
plaintiffs  never  had  any  such  intention  is  extremely 
strong.  The  oorrespondenoe  shows  that  until  quite 
n^oontly  thoy  only  claimed  a  right  of  way.  Even 
when  thoy  commenced  this  action  they  claimed  a 
right  of  way  and  no  more.  It  wm  only  at  a  later  stage 
that  thoy  elaimcHl  the  o  rnership  of  the  strip.  When 
piw«eaitton  or  disposw(N»ion  tuts  to  be  inferred  from 
equivocal  acts  the  intention  with  which  they  are  done  ia 
all-important.  8ee  **  Leigh  v.  Jack  '*  (5  fix.  D., 
Mi).  I  am  myeelf  convinced  tha«  the  gates  were 
put  up,  not  to  exclude  the  defendants,  but  to  protect  tho 
idaintitYs'  right  of  way  and  to  prevent  the  public  from 
going  along  the  strip  of  laud  now  claioied  by  the  plain- 
titT«.  'I'he  other  acts  of  ownership  relied  upon  by  the 
plaintiffs  are  far  lees  important.  The  fact  that  hor8<«  or 
cot  tie  lawfully  on  the  i^trip  graaed  more  or  Ives  in  it 
doe«  not  in  n^  0|iinion  a.^ist  tho  plaintiffs.  It  ia  too 
iiiM|(tutkwnl.  So  is  the  leave  given  to  pot  op  n  tele- 
giwpb  pole  on  the  edge  of  the  atrip  aoose  thr^  or  (oer 
years  ago,    ;<o  ia  elipiiing  the  fenoca  on  the  atrip  sidea. 
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The  fact  that  one  of  the  plaintiffs'  tenants — viz., 
Peaoop — ^let  the  pastarage  of  the  strip  to  Camitbers 
some  15  yean  ago,  and  afterwards  to  Boote,  who  was  a 
^tenant  of  the  defendants,  is  more  important.  This, 
however,  was  an  arrangement  between  two  tenants.  The 
reason  for  it  as  regards  Carruthers  is  not  explained.  As 
regards  Boote,  he  tells  us  he  paid  Peacop  6s.  a  year  for 
thre«  or  four  years  for  oonvenience  and  grazing.  He 
iivanted  to  go  along  the  strip  to  some  buildings  on  his 
land  and  hiB  cattle  got  through  the  fence  where  Lewis 
liad  cut  it  down,  and  Peaoop  complained  of  this.  There 
is  DO  eyidenoe  to  show  that  the  plaintiffs  knew  anything 
about  either  of  these  arrangements.  There  is  no  evidence 
4o  show  that  the  plaintiffs  or  their  predecessors  ever 
themselves  let  the  strip  of  land  or  dealt  with  it  as  their 
own  otherwise  than  by  shutting  it  in  by  the  two  gates 
already  mentioned  and  by  giving  leave  to  put  up  a 
telegraph  pole.  I  have  looked  at  all  the  decisions  I 
•can  find  which  throw  any  light  on  this  subject.  **  Leigh 
T.  Jack  "  is  the  nearest  and  most  instructive.  '*  Bains 
T.  Buxton  "  (14  Ch.  D.,  537)  (the  underground  cellar 
case)  presented  no  difficulty  except  on  the  point  of 
-concealed  fraud.  The  owner  of  the  cellar  was  there 
plainly  dispossessed  by  the  plaintiH,  who  took  ajid 
kept  possession  of  the  cellar  intending  to  acquire  it  for 
himself.  In  **  Seddon  v.  Smith  "  (36  Z.T.,  168),  and 
*•  Norton  v.  L.  and  N.W.  Bly.  Co."  (13  Ch.  D.,  268) 
the  acts  of  ownership  were  unequivocal — ^theie  was 
ploughing  up  and  cultivation  of  a  strip  of  land.  Com- 
bining all  the  evidence  adduced  by  the  plaintiffs,  I 
think  Mr.  Justice  Bigham  was  quite  right  in  holding 
that  the  plaintiffs  had  failed  to  prove  the  acquisition  of 
jt  title  to  the  strip  of  land  in  dispute.  The  evidence  is 
not  enough  to  prove  that  the  defendants  or  their  pre- 
<leoessors  have  been  dispossessed  for  the  statutory  period 
of  the  strip  which  unquestionably  was  theirs.  The 
Appeal  fails,  and  ought  to  be  dismissed  with  costs. 

The  President  of  the  Pbobate  DrviaioN  arrived  at  the 
same  conclusion,  but  with  great  hesitation,  llie  facts  of 
possession  appeared  to  him  to  be  extremely  strong,  and 
where  all  the  acts  of  user  relied  on  were  on  one  side 
4Uid  none  or  practically  none  on  the  other  he  was  very 
much  inclined  to  say  that  there  was  proof  of  disposses- 
■sion.  But  on  the  whole  he  was  not  prepared  to  differ 
from  the  learned  Judge  below,  since  the  plaintiffs'  right 
of  way  was  undoubted,  and  it  was  difficult  to  distinguish 
jMsts  done  for  the  protection  of  that  right  and  acts  con- 
stituting possession. 

Lord  Justice  Boher  concurred. 


Q.B.    Div. 
(Bigham,  J.) 


1899. 
Nov.  20. 


CROSHAW  V.  FRITCHARD  AND  REN  WICK.* 

■Contract— Offer  and  acceptance— E«ti  mate— Con- 
struction—Gnat  om  of  trade. 
An  offer  is  no  less  binding  because  in  the  form 
of  an  estimate,  and  headed  **  Estimate." 

This  was  an  action  to  recover  damages  for  breach  of 
contract.  The  plaintiff  was  the  owner  of  certain  free- 
hold premises  in  Bermondsey,  and  the  defendants  were 
builders.  In  August  of  the  present  year  the  plaintiff 
was  desirous  of  having  certain  building  work  done 
•on  his  prembes,  and  on  August  22  the  following 
letter  was  written  by  the  plaintiff's  architects  to  the 
-defendants  : — 

*•  Our  client,  Mr.  Crophaw,  of  No.  116,  Fenchurch- 
street,  the  freeholder  of  premises  in  the  occupation  of 
Messrs.  Roberts,  Adlard,  and  Co.,  as  above,  is  about  to 
make  additions  to  the  property,  and  we  should  be  glad 
to  know  whether   you    would   be   willing   to  give  us  a 

•Keported  bf  F.  O.  Bobznsox,  E«i.,  Barrtster-at-Law. 


tender  in  competition  for  the  work.  No  quantities  will 
be  supplied,  and  our  client  does  not  bind  himself  to 
accept  the  lowest  or  any  tender." 
Subsequently  the  specification  was  sent  to  the  defend- 
ants, and  on  September  14  the  defendants  wrote  to  the 
plaintiff  the  following  letter,  which  was  headed 
**  Estimate  "  : — *'  Our  estimate  to  carry  out  the  sun- 
dry alterations  to  the  above  premises  according  to  the 
drawings  and  specification  amounts  to  the  sum  of  £1 ,280. " 
On  the  next  day  the  plaintiff  wrote  that  he  accepted  the 
defendants'  * '  offer  to  execute  for  the  sum  of  £1,230  "  the 
work  in  question.  At  a  later  date  the  defendants  wrote 
that  they  had  made  an  error  in  their  figures,  and  that 
under  the  circumstances  they  must  withdraw  their  esti- 
mate. The  plaintiff  had  the  work  done  by  another  builder 
at  a  price  higher  than  that  given  by  the  defend- 
ants, and  be  now  brought  this  action  to  recover 
the  difference  in  price  as  damages  for  breach  of  contract. 
The  question  was  whether  there  was  a  complete  con- 
tract binding  on  the  defendants.  Their  contention  was 
that  their  letter  of  September  1 4  was  not  a  binding 
tender  ;  that  the  word  **  estimate  "  was  advisedly  used 
by  them  in  order  to  avoid  a  final  and  binding  agree- 
ment,  which  would  have  resulted  from  the  use  of 
words  such  as  **  we  offer  to  execute  the  work." 
Evidence  was  given  by  several  builders  to  show  that 
this  distinction  is  always  observed  in  the  trade. 

Mr.  Herbert  Reed,  Q.C.,  and  Mr.  T.  E.  Scrutton 
appeared  for  plaintiff  ;  Mr.  English  Harrison,  Q.C., 
and  Mr.  Acland  for  the  defendants. 

The  cases  of  **  Lewis  v.  Brass  "  (8  Q.B.D.,  667)  and 
*«  Harvey  v.  Facey  "  ([1893]  A.C.,  562)  were  referred  to. 

Mb.  Justice  Bigham  said  that  the  plamtiff's  letter 
bf  August  22  was  an  invitation  to  the  defendants  to 
send  in  a  tender  in  competition  for  the  work. 
That  meant  that  they  were  to  state  the  price  at  which 
they  would  do  the  work,  and  the  specification  was  sent 
in  order  that  they  might  have  the  necessary  materials 
upon  which  to  tender.  Then,  on  September  14,  the  de- 
fendants sent  the  letter  headed  *'  Estimate,"  and  the 
question  was  whether  that  letter  was  an  offer  to  do  the 
work  at  the  price  mentioned.  His  Lordship  was  clearly 
of  opinion  that  it  was.  It  had  been  suggested  that  there 
was  some  custom  or  well-known  understanding  that  a 
letter  in  this  form  was  not  to  be  treated  as  an  offer. 
There  was  no  such  custom,  and  if  there  was  it  was  con- 
trary to  the  law.  Both  the  plaintiff  and  the  defendants, 
in  his  Lordship's  opinion,  intended  these  letters  to  con- 
stitute a  complete  contract.  It  was  said  that  there  was  no 
complete  contract,  because  in  the  specification  there  was 
a  blank  left  as  to  the  time  within  which  the  work  was 
to  be  completed.  In  the  ordinary  course  a  subsequent 
agreement  would  be  come  to  as  to  the  time,  but  if  there 
was  no  subsequent  agreement  then  the  work  woold 
have  to  be  done  in  a  reasonable  time,  but  the  absence 
of  any  such  subsequent  agreement  would  not  have 
the  effect  of  setting  aside  the  already  existing  con- 
tract. The  question  for  decision  did  not  in  fact  depend 
upon  any  supposed  custom  of  the  trade,  but  on  the  lan- 
guage of  the  letters  which  had  passed  between  the  two 
parties.  The  defendants  had  made  a  mistake,  and  they 
must  abide  by  the  consequences  of  it.  There  would  be 
judgment  for  the  plaintiff  for  £260,  with  costs. 

[Solicitors— Mackrell  and  Co.  ;  Parker,  OarreH,  and 
Holman.] 


1899. 
Nov.  21. 


Chan.  Div.       \ 
(Stirling,  J.)     j 

IN   RE  TURN  BULL— TTJBWBtTLL  V.  NICHOLAS.* 

Married  Woman— Writ  of  attachment— Non-com- 
plianoe  with  order  of  Court — Jurisdiction. 


«Aeported  by  Q.  A.  BTasKTSN,  Esa-,  BarriBter-at-Law. 
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T>m  Oftnt  >fM  Jnrivlietj^m  to  imae  u  writ  of 
*ti«/!;hAMmi  fti(AmH  *  m^n^l  wrmuin  whf*f  a*  the 

t«U^  f«fU  lo  r/rmf^f  with  *a  or/W  for  pAfmeot 
Into  Omf i  /^  *  •fim  />f  tntnwy  iormm^  f«rt  of  the 
pf^n^ftti^]  tmUi0f  iA  th«  iiirtMtot*. 

77»r»  <*«44  fiilM4l  AH  imfKi'rUfit  i|rMftioa  m  to  tbe  li*' 
MIHf  «f  «  m^rn^  Wfftntn  iff  htr«  *  writ  of  fttiMfaiDMit 
l«WA<]  A|;A}n#ft  h«ir  ill  rfffpMt  of  b«f  o<m'«^mf{>U*nee  with 
M»  «rf/l^f  tntitU  tipffti  tu'f  it*  pny  mtmpy  into  Court,  Th« 
/ffi#«ikm  nffrim  wi4*f  th^  followlntr  eirmrnniMMetn,  Thb 
tt4!l0tttA§nif  Aftnm  Ni«ftK'l«««  »  ntMrrifA  wofiMii,  wm  tbe 
l#<|(«t  pttrmfimi  ftfprttttmiiiiiiifti  *ff  (Utih^mtt  Taniboil,  « 
A0mH^/l  iflt««t«(t«f  AfKl  WM  hf  two  ordnritf  <Uted 
r««p#<Mlt#<fy  Max  ^f  <^^i  Mid  «ltily  10,  1890«  ordered 
to  /lAlWnr  Mt  twMinmi  (tf  ihtt  p**rMnii}  e^t^te  of  tbe  in- 
teeUt^  cMwt  Ut  Ht^r  bend*«  f  n  purMUuieo  of  micb  orders 
Ahe  on  Jtily  2'i«  1  Wl9,  inh4\n  mi  effldArit  exhibiting  en 
AM'oiiot,  wfmrnhy  It  AfipflArod  th»t  tbo  eom  of 
I;il77  I9ii«  7dM  ff^oiffif(  tiAft  r/f  the  perfionil  entAte  of 
the  \itU*nUitft  waa  Ifi  her  bAndn.  Ky  en  order 
dAif*d  Aij^imi  lOf  lfl(K>«  ftie  waa  ordfirinl  to  pAj  tbe 
AfMOiint  Info  (foiiri  wiUitn  four  dA/H  After  nervioe.  The 
defendAtii  fAlle^l  to  e/nnply  with  thin  order  end  a  motion 
WAd  iriAde  for  leAre  to  Imiio  a  wrii  of  AitAchment  AgAitsit 
W,  (^pon  th At  motion  romitig  on  before  tbe  Court , 
tmiui^l  tor  the  d(«frndAnt  fAinerl  the  ohjeotion  thet  tbe 
defendMrit  bning  a  itiArrled  womAn  waa  not  liAbl«  to 
AtiM<hmi4ni.  ft  WAN  AJNo  fiU;( Rented  tbAt  the  order  of 
AttgtiHi  10,  IMUd,  WAA  wrong  in  form  end  ought  to  bAre 
)mM\  tnAde  in  tht«  form  iM^tiled  \iy  the  Court  of  Appeet 
In  the  PAAo  of  **  Heott  v.  Morley  **  (20  Q.B.I)., 
190).  tt  WAM  Agf end  ihet  thiH  point  iihould  be  diipoted 
of  mi  tbe  hpAfltig  of  ttie  moiirm  aa  if  the  defendent  bAd 
given  A  not.ir«4  of  motion  to  OiiobArge  or  VAry  tbe  order 
of  AugttHt  10,  IMm). 

Ml'.  CI,  HtHMlnrnon  Ap|MiArcMt  for  the  plAlotlff  in  support 
of  the  mntion  auiI  Mr.  II.  \u  PrAier  for  tbe  defendent. 

Mn.  ift'M'i'iiM  Hnui.irru,  in  giflng  judgment, 
Aftor  itAilng  tlit^  fAotN,  (Mid  tbAt  by  order  43, 
rulM  4  end  'J4  of  ibe  Hulen  of  tbe  Hupreme  Court, 
JHrti'l,  AM  order  for  peyinent  of  money  Into  Court  might 
he  eiifor(<t«d  hy  writ  of  stHiurAtrAtlon  or,  in  oaaas  in 
whlt«h  HHnrtiment  was  enlhoriiiiHl  by  Uw,  by  atteobment. 
An  WAR  point«*d  out  Ity  Mr.  *luiitioo  (Idity  in  tbe  esse  of 
'•  fo  fv  Urren  **  {[\Hn\  *J  Ch.,  1117),  AttAcbment  there 
intiAHt  ettitobmenl  of  the  ))rr«on,  Hy  virtue  of  tbe 
third  PKtmptlon  etmtAlned  In  tee.  4  of  tbe  Debtors 
At«ti  INdl),  suoh  AtUehment  waa  Attthori»ed  by  Iaw  in 
lite  eMo  of  defenlt  hy  a  trttiitin»  or  iHtreon  eotlng 
In  9k  flduelerv  eepAclty,  end  orderotl  to  pay  by  a 
Ouurt  uf  Kquity  a^v  m\\\  In  his  ponseseltm  or  under  bis 
iMmtnil.  U  Ihe  df«remiiint  wera  not  a  marriiHl  woman 
%\\p\%  would  pl0rtHy  be  JmimlioHo»\  to  or*ler  tbe  issue 
or  the  writ.  What  was  dwldj^d  In  ••  Scott  v»  Morley  '* 
iUO  Q.ll.n,,  t90>  WAA  tltat  tliere  wee  no  power 
under  seot  ^  of  fhe  Oehlors  Aot  to  eitnmiit  to  )>ri*on  a 
nmi^leil  weu^Au  for  her  di^feuU  In  peyiug  a  sum  for 
whieh  Judgment  bed  Ihh^w  roeowred  against  ber  in  a 
^Hwu't  of  law,  and  whii*h  wnd«^r  wk».  I,  subAeo*  3,  of  tbe 
MArrl»Hl  Women  *A  l*r\^|wrty  Aot,  lSS5l»  w»n  p\vaWe  out 
t^t  ber  Aoimmte  prtH^rt v  en«i  not  otberwiee.  His  Lordsblp 
tbm\  rvfe^^w^l  txv  Ihe  form  of  ju<lgn\enf  as  eettled  hy 
♦He  iN^urt  of  K\>\^\  in  tlist  w^ee  as  girvn  at  p,  l*Ha  of 
th«^  re)H%i>t,  and,vH>ntlnnin|r,Mid  IImiI  Ibe  deoieion  plainly 
\\\\\  not  g\*ve»i\  the  |vre«>#iil  <im^  ;  b*i%  it  wae  nireeMiy 
t«  ^vuidder  tJbe  we^^onA  «^%  ^Weh  it  was  baeeii»  a»d  to 
es^r^ain  b%>w  f*r  tbi^y  a»HNlif>i.  IVit  idi^wtiy^  the  rw^^e 
•!.>  ♦^f«»<?»  a^^i^M^M  \K>  be  thie  ?  -5^.  l^wibeoo,  ;!  oT  the 
Aot  eonf^wrsl  <^  e  vaertW^I  ^^wm\  tbetifcpAcity  of  esiter« 
ln«  ifk^  M^i  ve«Mlerti\g  Ke«^lf  l^l^e  on  any  eontiael  in 
veii)iec4  ^  ai^  t«  «he  etu^t  of  her  «»iwrate  e«late« 


and  of 

or  tort  AA  if  she  were  t^/ewu  eofe,  bat  the 
eeete  eeevrered  agaiiiet  her  in  aoj  aeiioB  or  ] 
egAiaet  her  were  to  be  payable  eat  of  1 
eetate  end  not  otherwise  ;  aad  this  enaetaMBt  (in  like 
worde  of  Lord  Joetiee  Bowea)  cfestedeolyapropnetAry 
end  not  a  personal  liabiiiey .  On  the 
see.  5  of  the  Debtors  Aet»  IS§9,  enly 
eomniHtAl  where  there  wae  a  '*  debt  dne  from  ' 
def  indent  ;  end  a  debt  payable  ost  of  the 
property  of  a  BSArnod  woniAn  was  not  a  debt  dan 
from  her.  The  order  in  the  preeent  eeee  wae  not 
•o  <»rder  for  payment  of  a  som  to  a  peraoB, 
but  for  peyment  of  a  sam  into  Conrt.  The  die- 
tioction  between  tbe  two  waa  pointed  out  and 
explained  in  '*  in  re  Green."  The  present  order  did  net 
ereate  a  debt,  and  tbe  provieioas  of  see.  5  of  the 
Debtors  Act,  1869,  liad  no  AppUcAtion.  The  mate* 
rial  sections  of  tbe  lUrried  Women 'a  Property 
Act,  1882,  were  sec.  1  snbsec.  2  (which  wen 
deAlt  with  in  Scott  r.  Morley),  sees.  18  and 
24.  These  enactmebte  introduced  very  considerable 
cbeoges  in  the  lew.  Tbey  enabled  a  married  woman 
to  Accept  the  office  of  a  trustee,  ezecatrix,  or  edmini- 
strAtrix  witbont  the  consent  of  her  boslMnd,  which  she 
could  not  previously  do  ;  they  mnde  her  separate  estate 
liable  for  her  breeches  of  trust  and  devestArits  which  it 
proriousJy  was  not  (see  **  Weinford  v.  Heyl," 
20E:q.,321),  end  they  relieved  her  husband  from 
liebility  And  from  being  sued  in  respect  of  her  acts.  If 
the  object  of  the  order  of  August  10,  1890,  was  to 
compel  the  defendant  to  make  good  a  loss  occasioned 
by  some  act  of  hers  amounting  to  a  devastavit  or  breach 
of  trust,  his  Lordship  would  be  of  the  opinion  that 
much  of  the  reasoning  in  *'  8cott  v.  Morley  "  as  to  the 
nature  of  the  liability  applied  to  the  case  before 
him,  and  that  the  order  was  wrong  in  form 
and  ought  to  be  discbAt-ged,  or  varied  so  as  to  make  it 
accord  with  the  form  settled  by  the  Court  in  * '  Soott  t. 
Morley.'*  He  thought,  however,  that  such  was  not  the 
objrot  of  the  order.  Bo  far  as  appeared  from  the  evi- 
douoo  on  which  the  order  was  msde  no  breach  of  trust 
or  dovAstAvit  hAd  been  oommitted,  nor  sny  liability  by 
rt^ason  thereof  incurred  by  the  defendant.  What  did 
appear  was  that  tbe  defendant  bed  in  her  bends  a 
sum  of  money  forming  part  of  the  intestate's 
estate.  That  sum  of  money  ought  not  to  have 
been  mixed  up  with  the  defendant's  separate 
estate,  but  ought,  if  the  defendant  had  performed  her 
duty,  to  be  standing  to  a  separate  aceount  in  her 
name  as  ailmlnistratrix  with  some  bank  ;  and  the  object 
of  Uie  order  was  to  get  that  sum,  for  greater  security, 
transferred  from  tbe  benk  into  Court.  It  seemed  to 
his  Lordship  thet  An  order  for  payment  of  the  som 
l>y  tbe  defendant  out  of  her  separate  estate  would 
not  be  appropriate  to  such  a  state  of  facts,  and  that 
the  order  was  properly  made  in  the  present  form.  That 
being  so  the  caso  fell  within  the  third  exception  in 
sec,  4  of  tbe  Debtors  Act,  1869  ;  eml  An  order 
for  attachment  might  be  made  if  there  wan  juris- 
diction  to  meke  sudi  An  order  previously  to  the 
passing  of  that  Aot.  Upon  that,  authority  was  very 
scanty  ;  for  preTiously  to  the  passing  of  the  Married 
Womtn^s  Fropeity  Act,  1882,  the  husband  waa  liable,, 
and  orders  would  be  natarally  eooght  for  and  made 
against  him,  and  not  against  the  wife.  The  oasee  of 
«•  Bell  ▼.  Hyde  *'  iPrec,  in  CTi.,  S2S^  and  *'  (Hway  t. 
Wing  *'  (12  Sim.,  90)  appeared  to  show  that  attach- 
light  in  a  proper  oase  issue  ag  iat  a  married 
and  his  Lordship  was  of  opinion  that» 
so  far  as  at  proesnt  appeared,  this  vooM  he 
a  |«oper  OAee,  His  Lonlship  must,  howoTer,  take 
into  <>ensideraUen  the  provisions  of  the  Drhteea 
Aet>    IS;$.     Vpon    the    Motion  f or  the    ati 
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an  afBd&vit  bad  been  made  by  the  defendant's  present 
solicitor  to  the  effect  that  she  had  applied  the  sum 
appearing  by  the  acconnt  to  be  in  her  hands,  or  part  of 
it,  in  payment  of  the  intestate's  debts.  The  affidavit 
was,  however,  insafficient  to  enable  his  Lordship  to 
exereise  the  powers  conferred  by  the  Debtors  Act, 
1878,  or  to  ascertain  how  the  money  which  came  to  her 
hands  had  been  disposed  of.  It  seemed  to  him  that  the 
order  for  the  issue  of  the  writ  ought  to  go,  but 
that  the  writ  ought  to  lie  in  the  office  for  a  fortnight 
or  three  weeks  to  enable  the  defendant  to  make  a  proper 
affidavit  showing  what  had  become  of  the  money  traced 
to  her  hands. 

[Solicitors — Johnson,  Weatherall,  and  Bturt,  for  J.  G. 
and  T.  Marshall,  Durham,  for  the  plaintiffs  ;  John 
Greenfield,  for  the  defendant.] 


Chan.  Div.        )  1899. 

(Farwell,  J.)     }  Nov.  21. 

ATTORNEY- GENERAL  V.  BIMPSOK.* 

River — ^Public  navigable  river — Liability  to  main- 
tain and  repair  locks. 

The  facts  of  this  case  are  sufficiently  set  out  in  the 
judgment. 

Mr.  Upjohn,  Q.O.,  Mr.  N.  Tebbutt,  and  Mr.  Brooke 
Little  appeared  for  the  plaintiffs  ;  Mr.  Neville,  Q.C^, 
and  Mr.  R.  J.  Parker  for  the  defenlant. 

Mr.  Justice  Farwell,  in  delivering  judgment, 
said  :~The  Attorney-General  (on  the  relation  of  the 
County  Council  of  Huntingdon)  and  the  County  Council 
of  Huntingdon  seek  to  establish  against  the  defendant 
a  public  right  of  navigation  over  the  river  Ouse  from 
St.  Neots  to  St.  Ives,  coupled  with  a  liability  on  the 
defendant  to  maintain  and  work  certain  locks  and  a 
stanch.  The  distance  between  St.  Neots  and  St.  Ives 
is  about  16  miles,  and  there  is  a  fall  in  that  distance  of 
about  28ft.  The  plaintiffs  a^ert  that  the  river  is  and 
has  been  time  out  of  mind  a  public  navigable  river, 
and  on  this  basis  they  also  assert  that  the  defendant  is 
liable  by  ream>n  of  certain  patent  grants  and  an  Act  of 
Parliament  to  maintain  the  six  locks—namely,  St. 
Neots,  Offer  1,  Brampton,  Godmanchester,  Houghton, 
and  Hemingford— which  all  stand  on  practically  the 
same  footing,  and  a  stanch  at  St.  Ives  to  which 
different  considerations  apply.  The  first  issue  that  I 
have  to  determine  is  whether  the  river  is  and  has  been 
from  the  earliest  times,  or  at  any  rate  anterior  to  the 
grant  of  the  patent  rights,  a  public  navigable  river.  The 
question  whether  a  non-tidal  river  is  navigable  or  not 
depends  not  on  the  question  of  possibility  of  navigation, 
but  on  the  proof  of  the  fact  of  navigation.  If  the  fact 
be  proved,  then  the  channel  of  the  river  is  the  King's 
highway  and  as  such  is  open  to  the  free  passage  of  all 
the  King's  subjects.  See  '*  WillUms  v.  Wiloox  "  (8  A. 
and  E.,  329)  ;  **  Mayor  of  Nottingham  v.  Lambert  " 
(WiUes  Rep.,  Ill  and  114) ;  and  Hale,**  De  Jure  Maris," 
374).  A  quantity  of  evidence  has  been  adduced  on  this 
issue,  and  it  is  impossible  for  me  to  dissect  and  comment 
on  it  in  detail.  I  can  only  deal  with  it  generally.  The 
earliest  dooument  put  in  was  tbe  Doomsday  Book,  and 
there  can  be  no  doubt  that  there  were  mills  upon  the 
river  in  tbe  time  of  Doomsday,  and  that  such  mills  were 
water  mills,  because  as  a  matter  of  history  windmills 
were  not  introduced  into  England  before  the  12th 
century.  It  is  also  plain  that  all  such  mills  must  have 
had  dams  in  order  to  be  worked.  There  is,  however, 
nothing  to  show  where  such  mills  were  situate,  and  I 
therefore  get  very  little  assistance  from  this  document. 
The  plaintiffs  rely  on  the  8tatem».nts  contained  in  certain 
Inqnisitiona   appearing   on   the  Hundred    Rolls  made  in 

*Bap3rtad  by  W.  H.  Pobtcr,  Bs^.,  Barrister-at-Law. 


the  time  of  Edward  I.  These  inquisitions  were  held 
with  the  object  of  ascertaiDing  whether  any  wrong  had 
been  done  to  the  King  or  to  his  subjects  during  his 
absence  in  the  Holy  Land.  They  were  made  by  special 
commissioners  appointed  for  the  purpose  upon  the  oath  of 
a  jury  of  every  hundred  and  town  affected  by  the 
inquisition— that  is  to  say,  by  men  who  may  be  deemed 
to  have  had  a  special  local  knowledge.  It  is  obvious 
that  the  inquisitions  quo  warranto  do  not  amount  to  any 
decision  ;  but  they  are  admissible  as  reputation  in  a 
question  of  public  right  such  as  the  present,  and  are 
entitled  to  consideration  from  the  local  knowledge  of 
the  deponents.  The  short  effect  of  the  presentments  is 
that  the  jurors  assert  that  ships  and  boats  were  wont  to 
come  up  the  river  and  that  their  passage  had  been 
obstructed  by  the  mills,  stanches,  and  weirs  of 
Reginald  de  Grey  and  the  Abbot  of  Ramsey  and  the 
Prior  of  Huntingdon.  But  there  the  matter  ends  ;  no 
judgment  appears  to  have  been  taken  in  any  of  these 
oases,  and  although  I  think  it  plain  that  there  was 
public  navigation  between  mill-dam  and  mill-dam, 
so  far  as  a  free  passage  throughout  from  St.  Neots  to 
St.  Ives  is  concerned,  the  conclusion  is,  to  my  mind, 
against  the  plaintiffs.  It  is  plain  that  the  question  was 
raised  and  the  claim  was  made,  but  thajb  the  obstruc- 
tions nevertheless  remained  and  were  not  in  fact 
removed.  This  conclusion  is  fortified  by  a  deed  in  1467 
between  the  Abbot  of  Ramsey  of  the  one  part  and  the 
townships  of  Godmanchester  and  Huntingdon  of  the 
other  part,  and  sealed  with  the  seal  of  the  Duchy  of 
Lancaster.  This  deed  gives  a  graphic  picture  of  this 
part  of  the  river  in  the  I5th  century.  There  was  a  dam, 
and  ships  were  drawn  over  at  a  place  which  had  been 
long  used  for  that  purpose  and  which  was  known  as  the 
**  drawing  place."  There  was  no  general  right  to  the 
public,  and  the  grant  of  this  limited  right  is  wholly 
inconsistent  with  the  evidence  of  a  general  public 
right.  Further,  in  the  reign  of  Heniy  VII.  it  appears, 
from  a  decree  made  by  the  County  Palatine  Coui-t  at 
the  suit  of  the  Abbot  of  Ramsey,  that  the  inhabitants  of 
Godmanchester  had  broken  the  tiood-gates  of  tbe  mills  at 
Houghton  and  afterwards  submitted  to  restore  them 
and  make  their  peace  with  the  Abbot  ;  and  further 
orders  were  made  in  the  same  Court  in  the  seventh  year 
of  Henry  VIII.  If  these  flood-gates  hai  been  obstructions 
in  a  public  navigable  river,  the  inhabitants  would  have 
been  justified  in  abating  them.  In  the  sixth  year  of  James 
I.  an  inquisition  was  taken  at  Huntingdon  which  con- 
tains various  allegations  which  point  to  the  existence  of 
an  ancient  right  of  passage  ;  but  little  reliance  can  be 
placed  upon  this,  for  not  only  was  no  action  taken  to 
give  effect  to  such  representation,  but  the  patent  grants 
were  shortly  afterwards  granted  in  order  to  make  the 
river  navigable.  The  result  is  I  find  as  a  fact  that  down 
to  the  year  1618,  which  has  been  treated  by  counsel  as 
the  first  period  for  consideration,  the  river  Ouse  was 
not  navigable  in  its  entirety  from  St.  Ives  to  St.  Neots, 
but  was  navigable  in  sections.  Having  >*egard  to  the  fall 
of  the  river,  I  think  it  would  have  been  impossible  to 
navigate  between  St.  Neots  and  St.  Ives  if  there  had 
been  no  dams  at  all  ;  the  effect  of  damming  back  the 
water  by  tbe  various  locks  was  to  make  a  succession  of 
reaches  navigable,  with  the  right,  in  some  places,  at 
any  rate,  if  not  in  all,  of  *'  drawing  over  "  in  order  to 
oontinue  the  transit.  This  oonolusion  is  adverse  to  the 
plaintiffs,  because  the  public  way  ceases  in  each  instance 
at  the  spot  at  which  they  claim  their  right.  But  the  view 
that  I  have  expressed  appears  to  me  to  be  consistent  with 
all  the  documents  and  to  be  in  aooordanoe  with  what  one 
would  expect  in  days  when  each  town  had  its  own 
separate  government,  and  public  rights  in  the  modem 
sense  were  little  understood  ;  and  in  this  connexion  I 
would  refer  to  Hale,  "De  JureMaris, '  '374,  who  in  speak- 
ing of  public  rivers  describes  them  as  common  highways 
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for  men  or  goods  or  both  '  *  from  one  inland  town  to 
another."  I  have  now  to  consider  the  effect  of  three 
grants  by  letters  patent,  dated  respectively  1618,  1628, 
and  1638,  having  regard  to  the  faot  that  I  have  already 
found  that  down  to  1618  the  river  Ouse  was  not  a 
public  navigable  river  throughout,  but  only  by  sections — 
i.e.f  from  mill-dam  to  mill-dam.  The  patent  of  1618 
purports  to  grant  a  monopoly  to  one  Gason  as  the 
inventor  of  improvements  in  locks  and  the  like  for 
21  years  from  its  date.  No  sum  is  mentioned  as  the 
remuneration  to  be  collected  by  the  patentee,  and  he 
is  left  to  make  his  own  bargain  in  each  case  after  he 
has  erected  his  locks,  which  the  letters  patent  assume 
will  be  erected  on  land  to  be  acquired  by  him  for  that 
purpose.  In  my  opinion  this  patent  operated  solely  as 
an  inventor's  patent,  and  created  no  toll  of  any  sort  or 
description.  It  appears  from  the  Privy  Councirs 
registers  of  December  5,  1625,  that,  under  this  patent, 
sluices  had  been  erected  from  St.  Ives  to  St.  Neots  by 
Arnold  Spencer  and  John  Jackson,  and  that  unreasonable 
tolls  were  complained  of  as  being  taken  in  respect  of 
them  by  John  Gason  and  his  assignees  of  his  said 
patent.  Various  inquiries  and  proceedings  ensued,  and 
the  important  point  relied  upon  by  the  plaintiffs  is  that 
the  sluices  appear  to  have  been  made  and  the  river 
therefore  to  have  become  navigable  throughout  before 
1625.  By  the  patent  of  1638  it  is  stated  that  Arnold 
Spencer  informed  the  King  that,  by  his  *'  directions, 
inventions,  pains,  and  exceeding  great  charge,  the  river 
of  Ouse  had  been  made  navigable  from  St.  Ives  to  St. 
Neots,  to  the  great  benefit  of  the  inhabitants  residing 
thereabouts,"  and  that  he  proposed  to  do  similar  works 
in  other  rivers  in  the  kingdom.  The  King  granted  him 
the  right  to  make  all  manner  of  locks,  sluices,  bridges, 
cuts,  dams,  and  other  inventions  for  making  rivers  and 
streams  navigable  and  x>assable,  and,  the  same  being  so 
made  navigable,  to  pass  and  row  upon  them  with  boats 
and  other  vessels.  Then  follows  a  prohibition  restrain- 
ing all  persons  from  interfering  with  Spencer  in  the 
exercise  of  his  rights,  and  a  grant  to  Arnold  Spencer  of 
full  power  to  take  all  profits,  &c.,  accruing  from  any 
vessel  passing,  anchoring,  or  sailing  in  or  over  any  of 
the  rivers,  cuts,  passages,  streams,  or  sluices  to  be  so 
cut,  made'*  navigable,  or  perfected.  These  profits  were 
limited  to  3d.  a  ton  per  lock.  The  patents  contem- 
plate the  purchase  by  Spencer  of  land  for  the  purpose  of 
making  locks,  and  proceeds  to  state  that  the  King  is 
informed  that  Spencer  had  already  made  navigable  the 
Ouse  from  St.  Neots  to  St.  Ives.  The  King  grants  to 
Spencer  all  the  benefit  to  be  received  in  respect  of  the 
river  so  made  navigable  ;  the  term  for  which  the  said 
profits  were  granted  was  11  years  from  the  date  and 
80  years  further.  The  second  patent  was  granted,  it 
will  be  observed,  during  the  continuance  of  the  first, 
and  it  is  not  easy  to  understand  how  this  came  about, 
but  the  inference  I  draw  is  that  the  second  patent  is  in 
aid  of  the  first.  The  second  patent  differs  from  the  first 
inasmuch  as  it  creates  a  toll.  It  first  creates,  in  my 
opinion,  a  monopoly  analogous  to  a  modem  patent  for 
invention  for  11  years,  and  then  proceeds  to  grant  a 
toll  for  the  term  of  11  years  and  80  years  further.  In 
effect,  the  inventor  is  repaid  by  the  creation  by  the 
Crown  of  a  toll,  and  that  this  is  the  true  construction 
of  the  patent  is,  I  think,  borne  out  by  the  considera- 
tion that  the  Statute  of  Monopolies  (21  James  I.,  c.  3) 
had  been  passed  only  five  years  before,  under  which 
the  Crown  could  not  grant  a  monopoly  for  a  new  inven- 
tion for  more  than  14  years  The  question  that  has  been 
argued  on  this  patent  is  whether  a  toll  has  been 
thereby  created,  and,  if  so, whether  it  is  toll  thorough  or 
toll  traverse.  Toll  thorough  is  toll  for  passing  over  the 
King's  highway  and  cannot  be  lawfully  granted  without 
consideration  to  the  public.  The  power  of  the  Crown 
to  grant  such   a   toll  is  limited  ('*  Attorney-General  v. 


Parmeter,"  10  Price,  878).  The  Crown  cannot  grant 
a  toll  passing  over  a  public  highway  without  con- 
sideration, or  so  as  to  extend  or  be  taken  beyond  the 
place  where  such  consideration  atises  ('*  Brecon  Market 
Case,'*  7  C.P.,  666).  Such  consideration  need  not  be 
expressed,  but  has  often  been  implied  ;  for  example,  the 
grant  of  a  ferry  implies  the  liability  to  maintain  the 
ferry.  The  implication  is  necessary  to  support  the 
validity  of  the  grant.  See  *'  Huzzey  v.  Field  " 
(2Cr.  M.  and  R.,  432).  A  toll  traveme,  on  the  other 
band,  is  toll  taken  for  passing  over  the  land  of  the 
grantee  of  the  toll  ;  the  use  of  such  land  is  sufficient 
consideration  and  no  other  consideration  need  be  implied. 
I  use  the  term  **  toll  traverse  "  with  regard  to  a  toll 
the  title  to  which  is  severed  from  the  owuertihip  of  the 
land  over  which  the  road  in  respect  of  which  it  is 
charged  passes.  A  landowner  can,  of  course,  make  what 
bargain  he  pleases  with  persons  who  desire  to  cross  his 
land  ;  but  he  cannot  create  and  reserve  to  himself  a 
legal  toll  on  land  which  he  dedicates  to  the  public.  I 
tbiiuk  the  statement  in  **  Hale,"  p.  376,  is  correct — 
that  *  *  no  man  oan  take  a  settled  or  constant  toll  even 
on  his  own  private  land  for  a  common  passage  without 
the  King's  licence."  It  is  essential  to  toll  traverse  that 
the  reservation  of  the  toll  should  be  contemporaneous 
with  the  dedication  to  the  public.  It  appears  that  the 
lands  on  which  the  locks  were  made  were  acquired  by 
the  patentees  for  the  purpose  ;  the  evidence  on  this 
head  is  meagre,  but  I  prefer  that  of  Mr.Tbomber  tothat- 
of  Mr.  Wheeler,  and  I  am  confirmed  in  this  by  the  con- 
sideration that  it  would  have  been  practically  impossi- 
ble to  cut  through  the  dams,  which  would  have  been 
the  only  other  way  of  making  the  locks.  1  am  asked 
to  infer  from  the  statement  in  the  petition  of  1625  and 
in  the  patent  of  1638  that  Gason  or  Jackson  or  Spencer 
had  already  made  the  Ouse  navigable,  and  had,  there- 
fore, dedicated  the  river  to  the  public  before  the  dtiHe^ 
of  the  second  patent.  I  cannot  so  hold.  If  this  had 
been  done,  I  cannot  see  how  he  oould  afterwards  have 
had  any  benefit  of  the  first  patent.  That  patent  granted 
no  toll,  and  if  an  inventor  chooses  to  put  the  subject 
matter  of  his  invention  on  a  public  highway  he  has  na 
means  by  which  he  can  afterwards  compel  the  public  to 
pay  him  for  it.  The  case  of  '*  Jackson  v.  Thomhill  " 
corroborates  this  ;  for  the  objection  was  there  raised 
on  this  very  patent  that  the  Ouse  was  a  common  river 
and  the  Court  deoided  in  the  plaintiff's  favour  on  the- 
ground  that  the  locks  were  on  his  own  land.  The  ex- 
pression that  the  patentees  had  made  the  Ouse  naviga- 
ble is  ambiguous  ;  it  may  well,  and  I  think  it  does» 
mean  '*  capable  of  navigation  "  only,  as  distinct  from 
**  dedicated  to  the  public  for  the  purpose  of  naviga- 
tion." But  the  patent  of  1638  does  not  merely  grant 
the  ordinary  inventor's  rights,  but  creates  a  toll  for  a^ 
period  far  exceeding  the  legal  term  under  the  Statute 
^  of  Monopolies.  This,  coupled  with  the  fact  that  the 
water  of  the  Onse  had  been  diverted  in  some  measure 
to  give  effect  to  the  patent,  leads  me  to  infer  that  the 
locks  were  dedicated  to  the  public  contemporaneously 
with  the  grant  of  the  toll.  It  has  been  argued  that 
there  can  be  no  dedication  of  a  highway  subject  to  a 
toll,  and  this  may  well  be  in  the  case  of  an  individual 
attempting  to  create  a  toll  for  himself  as  against  public 
bodies  having  the  care  of  highways.  See  *'  Austerboiy 
V.  Oldham  Corporation  "  (29  Ch.  Div.,  760).  In  addi- 
tion to  the  difficulty  that  a  subject  cannot  create  toll 
traverse  properly  so-called  withoat  a  grant  from  the 
Crown  or  an  Act  of  Parliament,  dedication  requires 
not  merely  the  intention  to  dedicate  by  the  grantor, 
but  an  acceptance  by  the  public  authority,  because  the 
latter  by  acceptance  comes  under  a  liability  to  keep  in 
repair,  for  a  river  differs  in  this  respect  from  a  public 
road.  The  farther  difficulty  that  an  individual  cannot 
create  a  toll  traverse  does  not  apply  to  the  present  case,. 


Digitized  by 


Google 


Vol.  xvi. 


The  Times  Law  Reports. 


4» 


and.  if  authoritj  is  needed,  in  my  opinion  the  legal 
ponibUity  of  the  creation  of  a  toll  traverse  by  the 
Oown  and  a  contemporaneous  dedication  by  the  owner 
of  the  land  subject  to  the  toll  to  the  pnblio  is  shown  by 
Mr.  Justice  Willes's  judgment  in  the  Brecon  case 
{tupra)  and  the  earlier  authorities  therein  referred 
to.  I,  therefore,  hold  that  under  the  second  patent  the 
locks  were  dedicated  to  the  public  for  ever,  and  that 
a  toll  traverse  was  granted  by  the  Crown  to 
Spenoer.  Bfr.  Parker  suggested  that  no  dedica- 
tion  conld  be  implied  for  a  longer  term  than  the 
term  of  the  toll  traverse,  and  quoted  ^*  Bex  v. 
Miller  (1  B.  and  Ad.,  32).  But  that  was  a  ease  of 
an  Act  of  Parliament  granting  terminable  turnpike 
annuities  and  turned  on  the  construction  of  the  particular 
Act,  and  the  Court  was  influenced  in  their  conclusion 
that  there  had  been  no  dedication  in  perpetuity  by  the 
consideration  that  the  acceptance  of  the  road  would 
have  implied  the  acceptance  of  liability  to  repair  it. 
Hiis,  as  I  have  already  shown,  does  not  apply  to  the 
case  of  a  river.  Even  if  I  came  to  the  conclusion  that  the 
toll  created  by  the  second  patent  was  '*  toll  thorogh," 
such  toll,  with  its  ooiTesponding  liability  came  to  an 
end  in  1718,  and  unless  I  oould  adopt  the  plaintiffs' 
contention  as  to  a  lost  grant  the  plaintiffs  would  gain 
nothing  by  my  holding  that  the  toll  was  toll  thorough. 
I  now  oome  to  the  third  patent— that  of  1688.  By  that 
patent  King  Cbarles  I.  purports  to  grant  to  Arnold 
Spenoer  and  his  heirs  the  sole  and  exclusive  passage  and 
transit  for  boats,  barges,  and  other  vessels  laden  with 
com,  coal,  and  all  other  goods,  through  the  Ouse  from 
St.  Ives  to  8t.  Neots,  and  also  in  perpetuity  the  sole 
and  exclusive  licence  for  carrying  and  transporting  in  the 
river  from  St.  Ives  to  8t.  Neots  and  thence  to  within 
four  miles  of  Bedford,  and  so  much  further  as  Spenoer 
sheuld  make  navigable,  and  the  sole  and  exclusive 
government  and  disposition  of  vessels  sailing  on  the 
river  and  all  profits  in  carrying  on  the  river  at  a  yearly 
rent  of  £6  13s.  4d.  The  patent  proceeds  to  forbid  all 
other  persons  to  navigate  the  river  to  the  injury  or  pre- 
judice of  Spencer.  In  my  opinion,  this  patent  is  clearly 
void .  The  river  had  from  time  immemorial  been  navigable 
in  sections,  and  had  been  made  navigable  throughout  at 
that  date  from  St.  Ives  to  St.  Neots,  and  King  Charles 
had  no  more  power  to  exclude  the  public  from  the  Ouse 
than  from  the  Thames.  It  was  suggested  that  the  King 
was  the  riparian  owner,  and  as  such  could  make  this 
grant.  It  is  enough  for  me  to  say  that  this  contention 
was  not  supported  by  evidence.  I  also  find  from  the 
evidence  in  the  suits  of  **  Jemmatt  v.  Ashley  *'  that  down 
to  1696  no  one  had  ever  attempted  to  put  the  patent  in 
force,  that  all  persons  used  the  river  on  payment  of  the 
3d.  toll  granted  by  the  patent  of  1A28,  and  that  Ashley 
as  part  owner  of  the  rights  under  the  patent  and  a  pre- 
decessor in  title  of  the  defendant  in  his  answer  in  the 
second  suit  deposed  that  he  had  never  known  the 
patent  to  be  put  in  execution,  and  that  all  traders  and 
others  had  enjoyed  free  passage  from  St.  Ives  to  St. 
Neots  on  payment  of  the  dd.  toll.  It  was  contended 
for  the  defendant  that  the  decree  of  July,  1696,  in  the 
second  suit  of  '*  Jemmatt  v.  Ashley  "  amounted  to  a 
decision  of  the  validity  of  the  patent.  I  do  not  so  read 
the  decree  so  far  as  the  plaintiff  and  the  defendant  Ashley 
were  ooncemed,  both  suits  were  between  the  co-owners 
of  whatever  patent  rights  there  were,  and  the  validity 
of  the  patent  of  1638  never  came  in  issue.  Ashl^,  by 
his  answer,  says  that  if  he  could  support  the  patent  he 
would  be  glad  to  do  so.  The  other  defendant  in  the 
second  suit,  Wilkes,  was  sued  for  an  account  as  a  trader 
using  the  navigation,  but  the  only  account  dii-ected 
against  him  was  an  account  of  the  8d.  toll.  The  exist- 
ence of  this  3d.  toll  imder  the  patent  of  1628  is  wholly 
inconsistent  with  the  supposed  title  to  the  river  itself 
alleged  to  have  been  granted  by  the  patent  of  1638. 
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Tho  only  item  of  evidence  in  the  defendant's  favour  on 
this  head  is  the  payment  of  £6  13s.  4d.  rent  under  the 
patent  of  1638  to  the  Crown.  The  difference  between, 
this  and  the  £5  per  river  reserved  by  the  patent  of 
1628  is  small,  and  1  infer  that  the  larger  sum  was  paid 
per  incuriam  down  to  1718,  and  that  payment  was  then 
continued  because  no  one  took  the  trouble  to  ascertain 
why  or  in  what  respect  it  was  paid.  The  result  is,  I 
find,  that  the  river  was  dedicated  in  perpetuity  to  the 
public  in  1628  in  consideration  of  a  toll  traverse  created 
by  the  King  contemporaneously,  and  that  such  toll 
expired  in  1718.  It  has  been  proved  that  the  toll  of  3d. 
has  been  paid  by  all  barges,  &c.,  laden  with  goods  down 
to  1851.  In  that  year,  in  consequence  of  the  competi* 
tion  of  railways,  the  amount  allowed  to  be  carried  for 
the  3d.  was  increased,  with  the  result  of  diminishing  the 
toll.  No  toll  was  ever  paid  for  empty  barges 
or  for  pleasure  boats  before  1868,  in  which  year, 
m  consequence  of  drought,  the  water  was  low,  and 
the  defendant's  predecessor,  at  the  request  of 
the  millers  and  for  their  benefit,  attempted  to 
impose  a  58.  toll  on  pleasure  boats  with  a  view  to 
stopping  the  traffic.  The  toll  was  paid  in  very  few 
instances,  and  when  paid  was  appropriated  by  the 
millers.  About  18u2,  a  6d.  toll  on  pleasure  boats  waa 
imposed  by  the  predecessors  in  title  of  the  defendant, 
and  has  been  usually  paid.  The  defendant  claims,  as 
owner,  to  be  entitled  to  charge  what  he  pleases.  His 
title  arises  under  a  conveyance  of  February  3,  1893,. 
which  contains  no  reference  to  the  patent  of  1638,  or  to^ 
any  exclusive  right  of  navigation,  or  to  the  charge  of 
£6  13s.  4d.,  but  is  really  appropriate  to  a  conveyance 
of  the  tolls  as  tolls.  I  understand  the  defendant  has  no 
such  title  to  the  river  or  locks  as  would  enable  him  to 
impose  any  charges,  arbitrary  or  otherwise.  But  the 
plaintiffs  ask  me  also  to  presume  a  lost  grant  in  or 
subsequent  to  the  year  1718,  a  **  toll  thorough  ''  of 
3d.  a  lock  per  ton  to  the  plaintiffs'  predecessors  in 
title  and  to  infer  from  that  a  corresponding  liability  on 
the  defendant  to  repair  and  maintain  the  locks  and 
employ  men  to  work  them.  No  doubt  the  Courts  have 
in  many  cases  made  strong  presumptions  in  order  to  give 
validity  to  ancient  titles — **  Saltash  v.  Goodman  "' 
(7  App.  Cas.,  633).  But  I  am  unable  to  make  any  such 
presumption  in  the  present  case.  The  result  is  that  the 
plaintiffs  have  succeeded  in  establishing  that  the  river 
is  a  public  navigable  river,  but  have  failed  in  esta- 
blishing that  the  defendant  is  liable  to  maintain  and 
repair  the  locks,  and  the  defendant  has  failed  in  hia 
contention  that  the  locks  were  his  private  property. 
There  remains  only  the  question  of  the  St.  Ives  stanch. 
This  depends  on  the  Act  of  1719.  The  rights  and  duties 
of  an  individual  or  corporation  under  an  Act  of  Parlia- 
ment differ  materially  from  their  rights  and  dntiee 
under  a  Royal  grant.  There  is  no  constitutional  limit  to 
the  powers  of  the  Legislature,  and  there  is  therefore  na 
necessity  to  imply  any  consideration  for  legislative 
interference  with  public  or  private  rights.  The  rights 
and  duties  under  the  Act  are  to  be  found  within  the  four 
corners  of  the  Act.  A  railway  company  which  is  em- 
powered by  permissive  words  to  make  and  maintain  its 
line  and  works  is  under  no  obligation  to  make  or  main- 
tain or  reinstate  such  line  and  works,  although  the  Acta 
were  passed  on  the  usual  evidence  of  public  benefit,  and 
with  the  usual  powers  of  compulsory  purchase,  inter- 
ference with  highways,  &c.  (see  '*  R.  v.  York  and 
North  Midland  Railway  Company  "  (1  E.  and 
B.,  178,  858),  and  **  R.  v.  Great  Western  Rail- 
Company  "  (62  Z.J.,  Q.B.  672).  In  this  case,  the  Act 
is  clearly  permissive,  and  imposes  no  duties  of  repair  or 
maintenance  on  the  defendant.  It  contains  a  pro- 
vision authorizing  the  appointment  of  commissioners, 
with  powers  to  make  orders  and  decrees  for  the  due 
regulation  and  government  of  the  stanch  and  the  preserva- 
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tion  of  the  river,  and  Mr.  Upjohn  invited  me  to 
make  a  declaration  that  the  defendant  is  boond  to  obey 
BDch  regnlations.  No  sach  commissionen  have  ever  been 
appointed,  and  I  see  no  ground  for  making  any  such 
hypothetical  declaration.  I  propose  to  declare  that  the 
«ix  locks  and  the  stanch  at  St.  Ives,  with  their 
appnrtenances,  form  part  of  the  river  Ouse,  and  that 
the  Cose  from  St.  Neots  to  St.  Ives  is  a  public 
navigible  river.  As  the  defendant  has  interfered  with 
the  locks  by  fastening  back  some  of  the  gates  and  the 
like,  I  propose  to  grant  an  injunction  restraining  him 
from  interfering  with  the  river  in  general  terms.  With 
regard  to  the  costs  of  the  action,  the  pluntiffs  have 
-sueceeded  in  establishing  the  public  rights  over  the  river, 
including  tne  locks,  against  the  contention  of  the 
defendant,  that  the  locks  were  his  private  property, 
but  have  failed  to  fix  the  defendant  with  the  liability  to 
maintain,  repair,  and  work  them  for  the  public 
Ibeoefit,  and  I  therefore  make  no  order  as  to  costs. 


Court  of  Appeal  (Lord  Russell  of  Kil- ) 
lowen,  C.J.,  A.  L.  Smith  and  > 
Vaughan  Williams,  L.JJ.)  j 


1899. 
Oct.  31. 


NEELD  V.  HEKPON  URBAK  DISTBICT  COUNCIL.* 

highway Roadside     waste— Dedication—Pre- 

sumption — Evidence  of  user  and  acts  of  owner- 
ship.   

This  was  an  appeal  by  the  defendants  from  the 
judgment  of  Mr.  Justice  Ghannell  at  the  trial  of 
the  action  without  a'  jury.  The  action  was  one 
•of  trespass,  and  the  question  was  whether  a  small 
piece  of  land,  now  enclosed,  formed  part  of  a  high- 
way, called  Butcher 's-lane,  in  the  Hendon  Urban  District. 
The  piece  of  land  was  of  an  irregular  triangular  shape, 
and  was  portion  of  a  strip  of  greensward  lying  between 
the  metalled  part  of  the  road  and  an  ancient  hedge.  In 
1874  it  was  enclosed  by  the  erection  of  posts  and  rails 
which  separated  it  from  the  metalled  part  of  the 
«oad.  It  appeared  that  the  old  hedge  was  on  the 
top  of  a  slope,  and  that  at  the  bottom  of  the  slope 
there  was  a  ditch,  and  that  there  was  another  ditch 
between  the  posts  and  rails  and  the  metalled  part 
of  the  road.  The  plaintiff's  case  was  that  the  manj^in 
•of  greensward  by  the  side  of  the  road  was  part 
of  the  waste  of  the  manor,  and  he  relied  on  certain 
acts  of  ownership  exercised  on  the  land  in  ques- 
tion, such  as  the  taking  of  a  quantity  of  soil  from 
the  surface  under  a  licence  from  the  lord  of  the 
manor.  The  defendants  alleged  that  the  place  in 
qnetition  was  always  used  by  the  public  as  a  highway 
«intil  it  was  enclosed  in  1874.  The  learned  Judge  gave 
judgment  for  the  plaintiff.    The  defendants  appealed. 

Mr.  Cripps,  Q.C.,  Mr.  Macmorran,  Q.C.,  and  Mr. 
J.  P.  Oliver  appeared  for  the  defendants  ;  Mr.  Asquith, 
Q.G.,  and  Mr.  J.  B.  Bankes  for  the  plaintiff. 

The  CouBT,  without  calling  upon  counsel  for  the 
plaintiff,  dismissed  the  appeal. 

The  LoBD  Chief  Justice  said  that  the  burden  lay  on 
the  defendants  to  show  that  the  piece  of  land  in  ques- 
tion had  been  dedicated  to  the  public  as  part  of  the 
highway.  The  defendants  had  cited  the  case  of 
''  Regina  v.  The  United  Kingdom  Electric  Telegraph 
Company  *'  (31  Z.  J.,  M.C.,  166),  and  they  relied  on 
the  presumption  that,  where  there  is  a  high* 
way  with  adjacent  .  hedges  on  each  side,  all 
the  space  between  the  hedges  is  prima  fade  dedicated 
to  the  public.  It  seemed  to  him  to  be  diflBcult  to  assent 
to  the  proposition  that  in  all  circumstances  and  under 
all  conditions,  if  there  was  a  metalled   high  road  and  a 
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margin  of  green  on  each  side  and  hedges  beyond,  the 
general  presumption,  apart  from  the  conditions  of  the  thing 
itself ,  was  that  all  between  the  hedges  was  part  of  the  high- 
way.  He  thought  that  something  must  depend  on  whether 
the  district  in  which  margins  were  so  left  was  an 
enclosed  district  or  not,  on  the  regularity  or  irregularity 
of  the  fences,  and  on  the  relative  levels  of  the  various 
parts  of  the  strips  of  land  adjoining  the  metalled 
rdad.  But  the  question  now  to  be  considered  was 
whether,  assuming  that  presumption  to  exist,  it 
had  not  in  this  case  been  rebutted.  It  was 
impossible  to  tell  the  circumstances  under  which  the 
land  through  which  this  highway  ran  was  originally 
enclosed.  Hie  owners  may  have  refrained  from  enclot- 
iog  the  whole  of  their  land  up  to  the  beaten  track  for 
various  reasons,  possibly  in  order  to  avoid  liability 
to  repair  raUone  elauiurce^  possibly  in  order  to 
leave  strips  of  land  capable  of  being  used  for 
deviation.  He  doubted  whether  it  could  be  right 
to  say  that,  where  an  owner  left  margins  outside 
his  fences,  he  necessarily  intended  to  dedicate  them  for 
all  time  and  for  all  purposes.  His  Lordship  then 
described  the  locvu  in  quo^  and  said  that  as  far  back  as 
the  year  1872  permission  was  asked  by  a  tenant  of  the 
lord  of  the  manor  to  make  the  enclosure,  aad  the 
posts  and  rails  were  erected  in  1874.  lliis  most 
have  been  done  openly,  and  it  was  done  some  few 
years  after  the  passing  of  an  Act  which  east  on  public 
bodies  the  duty  of  regulating  the  use  of  highways.  In 
18S5  the  posts  and  rails  were  re-erected.  He  thought 
these  facts  were  strong  to  rebut  the  presumption  of 
dedication.  Further,  the  facts  connected  with  the 
removal  of  soil  were  evidence  of  acts  of  ownership 
amply  sufficient  to  rebut  the  presumption  that  the  locu9 
in  quo  was  to  be  regarded  as  part  of  the  highway.  He 
wished  not  to  be  understood  as  meaning  that  in  hia 
opinion  the  rights  of  the  public  over  a  highway  were 
confined  to  the  metalled  part  of  the  road.  In  his 
judgment  the  decision  of  Mr.  Justice  Channell  was  right, 
and  the  appeal  most  be  dismissed. 

The  Lo&DS  Justices  delivered  judgments  to  the 
effect. 


Q.B.    Div. 
(Bigham,  J.) 


1899. 
Nov.  22. 


THB  VESTBY  OF  ST.  MABTLXBONE,  IX)ND0N,  Y.  THE 
SHERIFF   OF  LONDON.* 

Sheriff — Rates — Seizure  of  goods  oi  a  person 
from  whom  rates  due — Liability  of  sheriff  to 
pay  rates  on  demand — Local  Act|  35  Geo.  UI., 
C.73. 


This  was  an  action  to  recover  money  under  the  pro* 
visions  of  section  19A  of  a  local  Act  applicable  to  the 
parish  of  St.  Marylebone  (85  Geo.  III.,  c.  73)  in  respect 
of  parochial  rates  due  to  the  plaintiff  vestry  from  one 
Bush,  whose  goods  had  been  seized  under  a  writ  of 
fi,  fa,  by  the  defendant.  By  section  196,  it  is  enacted 
that  when  the  goods  of  any  person  liable  to  pay  any 
rate  by  virtue  of  the  Act  '*  shall  be  taken  in  execu- 
tion "  by  the  sheriff  before  the  rate  has  been  paid, 
then  the  sheriff,  on  demand  being  made  by  the  rate- 
collector,  shall,  in  the  first  place,  pay  such  rate,  pro- 
vided that  the  sheriff  shall  not  be  charged  with  the 
payment  of  more  than  one  year's  rate  or  of  a  larger  sum 
than  the  value  of  the  goods  taken  in  execution.  The 
facts  were  as  follows  :— The  defendant  being  in 
possession  of  the  goods  of  Bush  under  a  fi.  fa,^  a 
demand  was  made  on  November  24,  1898,  on  the 
defendant  by  the  rate-collector  for  the  payment  of  rates 
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owing  by  Bush.  The  amount  demanded  was  less  than 
the  value  of  the  goods  and  of  the  judgment  debt.  The 
defendant  did  not  pay  the  rates.  On  November  25  the 
defendant  received  the  amount  of  the  judgment  debt, 
which  he  paid  to  the  execution  creditor,  and  then  went 
out  of  possession. 

Mr.  H.  F.  Makistt,  for  the  plaintiffs,  argued  that, 
in  the  cireixmstances  of  the  ease,  the  goods  of  Bush 
had  been  taken  in  execution  within  the  meaning  of 
section  195  just  as  much  as  if  there  had  been  a  sale  of 
the  goods  by  the  sheriff.  He  cited, i,in  support  of  this  con- 
tention, the  judgment  of  Lord  Esher  in  **  Smith  v. 
CritehAeld  "  (14  Q.B.D.,  873)* 

Mr.  P.  RosE-lKNBS,  for  the  defendant,  oon* 
tended  that  the  goods  had  not  been  taken  in  execu- 
tion. On  the  question  of  the  construction  of  the 
section,  he  referred,  by  way  of  illustration,  to  the 
language  of  the  btatute  8  Anne,  o.  4,  and  he  cited 
••  /»  re  Mackenae  "  (15  Ths  Titnes  L.R.,  626) 
and  other  cases  decided  under  that  Act.  He 
also  contended  that  this  local  Act  had  been  repealed, 
by  implication,  by  the  Metropolis  Management  Act, 
1855,  and  that  the  rates  in  question  were  not 
rates  made  by  virtue  of  the  local  Act,  but  under  the 
Act  of  1855. 

Mb.  Justice  Bioham,  in  giving  judgment,  having 
stated  the  facts  and  referred  to  the  lection  in  question, 
said  that  before  the  sheriff  could  be  called  upon  to  per- 
form the  obligations  of  the  section  two  conditions  must 
be  fulfilled.  First,  the  sheriff  must  have  taken  in 
ezecatioa  the  goods  of  a  person  liable  to  pay  a  rate  ; 
secondly,  the  sheriff  must  have  been  served  with  a 
demand  for  the  payment  of  the  rate.  If  those  two  con- 
ditions were  fulfilled,  it  was  clearly  the  duty  of  the 
sheriff  under  the  statute  to  pay  the  rate.  In  his  Lord- 
ship's opinion,  the  rate  having  been  made,  the  liability 
to  pay  it  attached  at  once,  and  the  fact,  if  it  was  a 
fact,  that  the  demand  note  required  payment  at  a  later 
date  than  November  24  was  of  no  significance.  The 
goods  which  had  been  seised  were  therefore  the  goods  of 
a  person  liable  to  pay  a  rate.  Then,  had  the  goods 
been  taken  in  execution  ?  His  Lordship  was  of  opinion 
that  they  had.  In  ordinary  language  the  sheriff  was 
said  to  have  taken  goods  in  execution  when  he  hsd 
seised  them.  It  was  said  that  words  in  the  statute  of 
Anne  similar  to  those  in  question  had  received  a 
different  interpretation.  The  words  therot  however, 
were  different  from  these  and  of  different  signification. 
Hie  language  of  the  statute  of  Anne  pointed  to  a 
removal  of  the  goods.  The  goods  in  this  case  had  been 
taken  in  execution  just  as  much  as  if  there  had  been  a 
sale,  in  which  case  it  could  not  be  doubted  that  the 
sheriff  would  have  been  liable  to  pay  the  rate  out  of 
the  proceeds  of  the  sale.  There  was  no  ground  for 
saying  that  the  local  Act  had  been  repealed  by  the 
Metropolis  Management  Act,  1855,  nor  was  there 
anything  in  the  suggestion  that  the  sheriff  was  not  liable 
because  some  of  the  rates  in  question  had  been  levied 
under  the  Act  of  1855.  For  the  recovery  of  rates 
levied  under  that  Act  the  vestry  retained  the  powers 
and  remedies  of  the  local  Act.  lliere  would  be 
judgment  for  the  plaintiffs  for  the  amount  claimed,  with 


[Bolieitors— Glarkson,  Greenwell,  and  Co.  ;    William 
aadT.  BurcbeU.J 


Court  of  Appeal (Lindley,    M.R.,)  1899. 

Jeune,  F.,  and  Bomer,  L.J.)    )  Nov.  23^ 

THI  ArrOBNET-OBNIAAL  V.  CLARKSON.* 

Reyenue— Estate  duty — Settlement  ^Contingent 
flettlemeot— Finance  Act,  1894,  sec.  5,  subs.  1 
(a) — Finance  Act,  1898,  seo.  14. 

*Baported  bj  W.  L.  Cabell.  Esq.,  Barriiter-At-Law. 


This  appeal  against  a  decision  of  a  Divisional  Court 
(Mr.  Justice  Wills  and  Mr.  Justice  Bruce)  raised  a 
question  upon  the  oonstruction  of  section  5  of  the^ 
Finance  Act,  1894-— viz. ,  whether  property  contingently 
settled  by  a  will  or  other  instrument  is  liable  to  '*  settle- 
ment estate  duty  "  under  that  section— whether,  as 
the  Master  of  the  Rolls  expressed  it,  that  section  appliea 
not  only  to  property  actually  settled,  but  also  to 
property  "  liable  to  become  setfiled.''  In  the  present 
case  the  question  arose  with  reference  to  the  estate  of 
the  late  Mr.  Peter  Robinson,  who  died  in  October,  1895, 
leaving  property  worth  more  than  a  million.  By  his 
will  he  bequeathed  the  sum  of  £30,000  to  each  of  three 
of  his  sons  **  to  be  paid  to  them  respectively  if  and 
when  they  respectively  shall  attain  the  age  of  25  years,  * ' 
with  interest  in  the  meantime.  In  ease  either  of  the 
sons  should  die  under  25  leaving  issue,  his  legacy  was 
to  be  held  in  trust  for  his  children.  But  in  case  either 
of  the  sons  should  die  under  25  without  leaving  issue, 
his  legacy  was  to  fall  into  the  testator's  residuarj 
personal  estate.  And  he  gave  the  residue  of  hia 
estate  on  trust  for  such  of  his  seven  other  children — four 
of  whom  were  daughters  and  three  sons — **  as,  being 
male,  attain  the  age  of  25  years,  or,  being  female, 
attain  that  age  or  marry,  in  equal  shares  as  tenants  in 
common. ' '  The  share  of  any  of  the  children  who  was  a 
daughter  wai  not  to  vest  absolutely  in  her,  but  was  to 
be  retained  by  bis  trustees  upon  the  usual  trusts  of  a. 
marriage  settlement  for  the  benefit  of  the  daughter,  her 
husbsnd,  and  children.  In  case  any  of  the  daughters 
should  die  in  the  testator's  lifetime  leaving  issue  living 
at  his  death,  the  share  thereinbefore  directed  to  be 
held  upon  trusts  for  her  and  her  issue,  and  the  income 
thereof,  should  be  held  upon  the  same  trusts  as  if  the 
daughter  had  died  unmediately  after  the  testator.  If 
any  of  the  three  sons  should  die  in  the  testator's  life- 
time leaving  a  child  or  ehildren  living  at  the  testator's- 
death,  the  share  thereinbefore  bequeathed  in  trust  for 
him,  and  the  income  thereof,  should  be  held  in  trust 
for  his  children  or  child  who,  being  sons  or  a  son» 
should  attain  21,  or,  being  daughters  or  a  daughter, 
should  attain  that  age  or  many,  and  if  more  than  one- 
in  equal  shares,  and  if  there  diould  be  no  such  ehild 
should  go  by  way  of  addition  to  the  share  or  shares  of 
tne  others  or  other  of  the  testator's  children.  Two  of 
the  three  first-mentioned  sons  attained  25  before  the 
death  of  the  testator  ;  the  third  attained  25  in  August, 
1897.  Oae  of  the  seven  secondly-mentioned  children 
died  before  the  testator  and  under  25.  llie  other  six. 
were  living  at  the  time  of  the  testator's  death,  and 
were  all  unmarried.  One  of  the  daughters  had  sinea 
married,  but  all  the  six  are  still  under  25.  Under 
these  ciroumstances,  the  Commissioners  of  Inland 
Revenue  claimed  the  payment  of  settlement  estate- 
duty  on  the  whole  of  the  residue  of  the  testator 'a 
estate,  including  the  sum  of  £30,000  contingently 
bequeathed  to  the  son  who  attained  25  in  August,  1897. 
The  trustees  and  executors  of  the  will  contended  that 
no  sn0h  duty  was  payable.  By  the  Finance  Act,  1894 
(section  5,  subsection  1),  *'  Where  property  in  respect  of 
which  estate  duty  is  leviable  is  settled  by  the  will  of 
the  deceased,  or,  having  been  settled  by  some  other 
disposition,  passes  under  that  disposition  on  the  death  of 
the  deceased  to  some  person  not  competent  to  dispose 
of  the  property— (<*)  <^  farther  estate  duty  (called  settle- 
ment estate  duty)  on  the  principal  value  of  the  settled 
property  shall  be  levied  at  the  rate  hereinafter  specified, 
except  where  the  only  life  interest  in  tiie  property  after 
the  death  of  the  deceased  is  that  of  a  wife  or  husband 
of  the  deceased."  By  section  22,  sabsection  1,  '*  {h) The 
expression  *  settled  property  '  means  property  comprised 
in  a  settlement.  (»)  The  expression  '  settlement '  means 
any  instrument,  whether  relating  to  real  property  or 
personal  property,  which  is  a  settlement  within  the  mean* 
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ing  of  leetion  2  of  the  Settled  Land  Act,  1882,  or  if  it 
related  to  real  property  iwould  be  a  settlement  within 
the  meaning  of  that  section."  By  the  Settled  Land 
Act,  1882,  section  2,  **  Any  deed,  will,  ...  or 
other  instrument  .  .  .  under  or  by  rirtue  of  which 
instrument  .  .  .  any  land,  or  any  estate  or  interest 
in  land,  stands  for  the  time  being  limited  to  or  in 
trust  for  any  persons  by  way  of  succession,  creates  or 
is  for  purposes  of  this  Act  a  settlement,  and  is  in 
this  Act  referred  to  as  a  settlement.''  (4)  *'  The 
determination  of  the  question  whether  land  is  settled 
land,  for  purposes  of  tbis  Act,  or  not,  is  governed  by 
the  state  of  facts,  and  the  limitations  of  the  settle- 
ment, at  the  time  of  the  settlement  taking  effect." 
By  the  Finance  Act,  1898,  section  14,  **  Where,  in 
the  case  of  a  death  occurring  after  the  commence- 
ment of  this  Act,  settlement  estate  duty  is  paid 
in  respect  of  any  property  contingently  settled, 
.and  it  is  thereafter  shown  that  the  contingency 
lias  not  arisen,  and  cannot  arise,  the  said  duty 
paid  in  respect  of  such  property  shall  be  repaid." 
The  Divisional  Court,  following  a  foi-mer  decision  of 
Ifr.  Justice  Vaughan  Williams  and  Mr.  Justice  Kennedy, 
in  **  The  Attorney-General  v.  Fairley  "  ([1897]  1  Q.B. 
698),  held  that  the  claim  of  the  Commissioners  was  well 
iounded.    The  trustees  of  the  will  appealed. 

The  appeal  was  heard  in  this  Court  because  Lord 
Justice  Vaughan  Williams,  from  whose  decision  it  was 
in  substance  brought,  is  now  sitting  in  Court  of 
Appeal  No.  I. 

Mr.  Haldane,  Q.C.,  and  Mr.  Danckwerts  were  for  the 
-trustees  ;  the  Solicitor-General  (Sir  R.  B.  Pinlay, 
Q.C.,)  and  Mr.  Vaughan  Hawkins  were  for  the  Com- 
missioners. 

The  CoUBT  dismissed  the  appeal. 

The  Master  of  the  Rolls  said  that  the  question 
.raised  was  one  of  some  difficulty,  but  he  thought  that 
the  argument  on  behalf  of  the  appellants,  ingenious  as 
it  was,  was  one  to  which  the  Court  could  not  accede. 
The  real  question  was  whether  the  residuary  estate  of 
Mr.  Peter  Robinson  was  settled  by  his  will.  If  it  was, 
then  **  settlement  estate  duty  "  was,  under  section  5, 
.enbsection  1  (a),  payable  on  the  **  principal  value  "  of 
the  settled  property.  Looking  at  the  will  his  Lord- 
ship could  not  say  that,  in  ordinary  conveyancing 
language,  this  property  was  not  settled  by  the  will.  It 
had  been  forcibly  argued  that  the  Court  must  see 
whether  the  property  was  settled  on  * '  persons  by  way 
•of  succession  "  regard  being  had  to  subsections  1  and  4 
of  section  2  of  the  Settled  Land  Act,  1882.  His  Lord- 
ship would  admit  that  this  argument  raised  a  very  nice 
question  whether  this  property  could  be  regarded  as 
governed  by  subsection  4.  In  '*  The  Attorney- General 
V.  Fairley  '-  the  Divisional  Court  held  that  upon  the 
true  constmction  of  section  6  of  the  Finance  Act, 
1894,  settlement  estate  duty  was  payable  in  such  a  case 
4tf  the  present.  This  Court  was  now  asked  to  overrule 
that  decision.  His  Lordship  was  not  prepared  to  say 
that  the  Court  would  have  done  so,  but  it  was  a'  very 
nice  question.  Since,  however,  that  judgment  was 
given,  section  14  of  the  Act  of  1898  had  been  passed^ 
No  doubt  that  section  did  not  apply  to  the  present 
case  ;  it  applied  only  **  in  the  case  of  a  death  occur- 
ring after  the  commencement  of  the  Act."  But  it 
appeared  to  his  Lordship  that  section  14  had  recognized 
the  construction  which  had  been  put  on  the  Act  of  1894 
in  **  Tbe  Attorney-General  v.  Fairley."  The  section 
adopted  that  decision,  and  said  in  effect  that  the  duty 
must  be  paid  whether  the  contingency  on  which  the 
settlement  was  to  take  effect  had  or  had  not  arrived, 
and  if  it  did  not  and  could  not  arrive,  the  duty  was  to 
be  repaid.  His  Lordship  thought  that  this  amounted  to 
tk  Legislative  adoption  of  the  constraction  which  the 
•Court  had   put   upon   the  former  Act.    The  Legislature 


found  that  that  construction  might  work  oppressively, 
and  so  they  provided  that  for  the  future  if  the  con- 
tingency did  not  happen  the  duty  which  had  been  paid 
should  be  repaid.  This  settled  the  doubt  which  had 
been  raised,  but  his  Lordship  did  not  say  that  he  might 
not  have  arrived  at  the  same  conclusion  independently 
of  the  Act  of  1898. 

The  Pbbsidxnt  of  the  Pbobatx  Division  agreed.  But 
he  should  have  felt  great  doubt  bat  for  the  Act  of  1898. 
He  bad  been  much  impressed  with  the  argument  of 
Mr.  Haldane,  and  especially  with  that  of  Mr.  Danck- 
werts. 

Lord  JusrriCB  Romeb  would  only  say  that  he  agreed 
with  the  judgment  of  the  Master  of  the  Bolls. 

[Solicitors— Caprons,  Dalton,  Hitchin,  and  Brabant  ; 
The  Solicitor  to  the  Inland  Revenue.] 


Coart  of  Appeal  (A.  L.  Smith,  Collins,  )  1899. 

and  Vaughan  Williams.  L.J  J.)        j         Nov.  28. 

YOUNG  y.   KBBSHAW— BURTON  V.   KKRSHAW.* 

Practice — ^New  trial — Fresh  evidence — ^Bule  as  to 
granting  new  trial  on  the  ground  of  new  evi- 
dence. 


The  plaintiff  in  the  first  action  was  the  Rev.  Hamilton 
Young,  the  vicar  of  the  parish  of  Alne,  in  the  diocese 
of  York.  The  plaintiff  in  the  second  action  was  Miss 
Mary  Ann  Burton,  who  resided  with  her  mother  at 
Alne.  The  defendant  was  Mr.  Richard  Kershaw,  who 
was  the  owner  of  the  advowson  of  Alne,  and  the  father- 
in-law  of  the  plaintiff  Young.  The  alleged  libel,  which 
was  the  same  in  both  actions,  was  contained  in  a  letter 
written  on  behalf  of  the  defendant  to  the  secretary  of 
the  Aruhbbhop  of  York,  dated  December  27,  1898. 
The  letter  contained  a  charge  of  improper  intercourse 
between  the  plaintiff  Youn^  and  the  plaintiff  Miss  Burton 
in  February,  1897,  March,  1897,  and  from  time  to  time 
from  then  until  July,  1898,  and  that  in  this  latter  month 
the  two  plaintiffs  stayed  together  for  several  days  at 
Brussels  at  the  house  of  Madame  Dau  Floucbe,  at  68, 
Rue  de  TAurore.  In  this  letter  the  writer  said  that 
if  the  plaintiff  Young  chose  to  treat  the  letter  as  a  libel 
upon  him,  and  to  bring  an  action  for  damages  in  respect 
thereof,  he  was  authorized,  on  the  defendant's  behalf, 
to  undertake  that  he  would  not  claim  any  privilege  for 
the  letter,  but  would  in  any  such  action  plead  that  the 
statements  in  the  letter  were  true  in  substance  and  in 
fact,  and  if  he  (the  defendant)  should,  which  he  did  not 
anticipate,  fail  to  prove  his  plea,  he  would  be  prepared 
to  accept  the  consequences  in  damages  and  costs.  The 
action  was  tried  before  Mr,  Commissioner  Bosanquet, 
Q.C,  and  a  special  jury  at  York,  when  the  jury  found 
verdicts  for  the  plaintiffs,  awarding  £1U0  damages  to 
the  plaintiff  Young,  and  £1,000  damages  to  the  plaintiff 
Miss  Burton.  Judgment  was  given  for  the  plaintiffs 
accordingly.  The  defendant  applied  for  a  new  trial  on 
the  grounds  (1)  that  the  verdicts  were  against  the 
weight  of  the  evidence  ;  (2)  that  there  was  misdirec- 
tion ;  and  (3)  that  the  defendant  discovered  after  tho 
trial  new  evidence  which  he  could  not  by  reasonable 
diligence  have  discovered  before  the  trial.  The  defend- 
ant  further  complained  that  the  damages  in  the  second 
aotion  were  excessive. 

Sir  Edward  Clarke,  Q.C.  (Mr.  Tindal  Atkinson, 
Q.C,  and  Mr.  Beverley  with  him),  for  the  defendant, 
said  that  in  August,  1898,  Mrs.  Young  left  her 
husband  and  went  with  her  children  to  live  with  her 
father.  The  learned  counsel  then  read  the  letter  upon 
which  the  action  was  based,  and  dealt  with  the  evidence 
given  at  the  trial  as  to  the  incidents  alleged  against  the 
plaintiffs,  and  proceeded  to  state  the  nature  of  tho  new 
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evidence  which  was  discovered  since  the  trial.  The  new 
evidence,  the  learned  coonsel  said,  was  evidence  of  an 
■act  of  improper  interconrse  not  gone  into  at  the  trial . 
[LoBD  JusTics  A.  L.  Smith.— Unless  yon  can  put  it 
•on  the  ground  of  surprise,  how  can  you  read  the 
evidence  ?]  It  was  sufficient  to  show  that  the  new 
evMeooe,  of  which  neither  the  defendant  nor  his 
advisers  were  aware  at  the  trial,  could  not  by  reason- 
able diligence  have  been  discovered  before  the  trial. 
••  Anderson  v.  Titmas  '*  (36  L.T.,  711).  [Loed 
JusncB  A.  L.  Smith.— It  was  laid  down  in  that  case 
that  the  new  evidence  must  be  conclusive.]  If  it  was 
merely  a  new  witness  discovered  who  could  corroborate 
a  witness  called  at  the  trial,  that  would  be  a  different 
case.  But  here  the  new  evidence  was  that  of  two  pro- 
posed witnesses  in  respect  of  an  incident  in  August 
1807,  not  gone  into  at  the  trial.  [Lobd  Justice  A.  L. 
Smith. — Surely  it  is  in  the  public  interest  that  there 
should  be  an  end  of  litigation.  When  a  person  libels 
another  he  ought  to  have  his  materials  ready  at  the 
trial.]  A  man  was  not  confined  to  what  he  knew  when 
he  wrote  the  alleged  libel.  He  could  prove  anything 
relevant  that  came  to  his  knowledge  before  the  trial. 
[IiOBD  Justice  A.  L.  Smith.— But  the  defendant  must, 
■as  a  general  rule,  be  confined  to  what  he  knows  at  the 
trial.]  That  was  the  general  rule,  no  doubt,  but  he 
was  entitled  to  say  that,  though  it  was  in  the  public 
interest  that  there  should  be  an  end  of  litigation,  it 
was  still  more  important  in  the  public  interest  that 
justice  should  be  done  between  the  parties.  If  the  new 
-evidence  showed  that  the  verdict  was  wrong,  the  verdict 
ought  not  to  stand.  What  was  more,  this  evidence 
would  be  before  the  Divorce  Court  in  the  proceedings 
pending  in  that  Court,  and  the  question  was  whether 
'this  Court  would  run  the  risk  of  allowing  a  verdict  to 
stand  when  the  other  Court  might  come  to  a  different 
conclusion.  Apart  from  the  new  evidence  he  did  not 
ask  for  a  new  trial  upon  the  ground  that  the  verdict 
was  against  the  weight  of  the  evidence,  or  upon  the 
other  grounds.  But  he  did  say  that  the  facts  of  the 
case  were  such  that,  if  the  new  evidence  had  been 
given  before  the  jury,  it  was  reasonably  probable  that 
the  jury  would  have  come  to  a  different  conclusion.  He 
also  referred  to  **  Broadhead  v.  Marshall  *'  (2  W.  BI., 
055.)  The  learned  counsel  then  read  the  affidavits 
•eontaining  the  proposed  new  evidence  as  to  alleged 
impropriety,  the  witnesses  being  an  engine  cleaner  in 
the  employment  of  the  Korth-Eastem  Railway  Com- 
pany, 20  years  of  age,and  a  private  in  the  2nd  Dragoon 
Guards,  19  years  of  age,  who  at  the  time  of  the  inci- 
dent spoken  to  was  a  labourer.  The  defendant's  solici- 
tor a  few  days  after  the  trial  received  a  letter  from 
one  of  these  witnesses  suiting  the  incident,  and  saying 
that  he  had  told  Mr.  Mintoft,  who  advised  him  to  write 
to  the  defendant's  solicitor,  and  this  was  how  it  came 
to  the  knowledge  of  the  defendant's  solicitor. 

Mr.  TiXDAL  Atkinson,  followed  on  the  same 
side,  and  contended  that  it  was  not  necessary 
that  the  evidence  should  be  conclusive.  He  re- 
ferred to  "  Shields  v.  Boucher  "  (1  De  G.  and 
Sm.,  40)  ;  '*  Thurtell  v.  Beaumont  "   (12  Bing.,  339). 

Mr.  Scott  Fox,  Q.C.  (Mr.  H.  T.  Kemp  with  him), 
for  the  plaintiffs,  contended  that  upon  any  view  of  the 
law  the  proposed  new  evidence  was  not  admissible.  A 
great  point  at  the  trial  was  whether  the  charge  brought 
by  Mrs.  Young  against  her  husband  was  not  an  after- 
thought, made  in  consequence  of  a  charge  made  by  Mr. 
IToung  against  his  wife  in  relation  to  Mr.  Mintoft. 
That  was  a  charge  made  in  December,  1895,  and  Min- 
toft had  written  a  letter  to  the  plaintiff  Young  in  that 
month,  in  which  he  said  that  he  was  quite  willing  to 
leave  the  place  as  he,  the  plaintiff,  desired  to  avoid  a 
scandal,  but  not  that  he  was  guilty  of  what  the  plaintiff 
•aecQsed  him  of.    From  that  time   Mr.  Young  ceased  to 


cohabit  with  his  wife.  The  basis  upon  which  the  action 
was  fought  was  whether  the  attack  upon  Mr.  Young 
was  an  honest  attack  upon  him  by  Mrs.  Young,  the 
bona  fides  of  the  father,  the  defendant,  not  being 
questioned,  as  hjs  believed  in  his  daughter.  This  was  a 
case  in  which  the  evidence  produced  through  Mintoft 
should  be  looked  upon  with  suspicion.  Further,  even 
if  the  evidence  were  of  the  strongest  kind,  the  general 
rule  was  most  strict  in  a  libel  action  that  the  defendant 
most  have  his  tackle  ready  at  the  trial.  The  present 
case  was  not  one  in  which  the  rule  should  be  relaxed. 
Again,  the  rule  as  to  granting  a  new  trial  on  the  ground 
of  new  evidence  was  that  the  new  evidence  most  be 
such  that  the  Court  was  practically  convinced  of  the 
truth  of  the  story  asked  to  be  laid  before  the  jury.  The 
evidence  proposed  to  be  adduced  in  the  present  case 
was  not  of  that  character,  and  had  already  been  con- 
tradicted at  the  trial.  He  referred  to  '*  Weak  v. 
Calloway  "  (7  Price,  677). 

Sib  Edwabd  Clabke,  in  reply,  said  that  until 
May,  1899,  no  proceedings  were  taken  by  the  plaintiff 
Young  against  his  wife  in  respect  of  her  alleged 
impropriety  with  Mintoft  in  December,  1895.  He  agreed 
that  at  the  trial  an  attack  was  made  on  Mrs.  Young, 
and  that  was  the  reason  why  he  asked  the  Court  to 
postpone  the  hearing  of  the  appeal  until  after  the  trial 
in  the  Divorce  Court,  where  all  the  evidence  wonld 
be  before  the  Court,  and  where  Mr.  Mintoft  could  be 
called.  The  whole  question  would  be  raised  in  those 
proceedings,  because  Mrs..  Young  had  a  counter-claim, 
alleging  adultery  between  her  husband  and  Miss  Burton* 
and  claiming  judicial  separation.  He  would  now  ask  the 
Court  to  postpone  their  judgment  until  the  proceedings 
in  the  Divorce  Court  were  over. 

The  CouBT  dismissed  the  application. 

Lobd  Justice  A.  L.  Smith  said  that  the  trial  at 
York  occupied  four  days,  and  in  the  result  the  jury 
found  a  verdict  for  the  two  plaintiffs.  The  sole  defence 
was  a  justification,  and  indeed,  when  the  letter  was 
written,  it  was  stated  on  behalf  of  the  defendant  that 
he  would  only  plead  that  the  statements  were  true  in 
substance  and  in  fact,  and  that  if  he  failed,  which  he 
did  not  anticipate,  he  was  prepared  to  accept  the 
consequences  in  damages  and  costs.  The  action  was  for 
a  libel  upon  a  clergyman  and  upon  a  lady  who,  so  far 
as  he  (the  Lord  Justice)  knew,  was  a  lady  of  unim- 
peached  character.  The  libel  was  published  to  three  or 
four  other  persons  besides  the  secretary  of  the  Arch- 
bishop of  York.  The  application  for  a  new  trial  was 
applied  for  on  various  grounds,  but  only  one  ground 
was  pressed  in  argument — namely,  that  new  evidence 
had  been  discovered  since  the  trial.  What  was  the  rule 
which  applied  in  such  a  case  "^when  there  had  been  a 
trial  with  a  jury  '?  It  seemed  to  him  that  the  authorities 
showed  that  a  new  trial  might  be  ordered  where  the 
new  evidence  proposed  to  be  adduced  could 
not  have  been  obtained  by  any  reasonable 
diligence  before  the  trial,  and  where  the  evidence, 
if  admitted,  would  be  conclusive  to  show  that 
the  verdict  ought  to  have  been  the  other  way. 
Could  it  be  said  that  the  new  evidence  proposed  to  be 
adduced  of  two  witnesses,  one  of  19  years  of  age  and 
the  other  of  20  years,  was  conclusive  of  the  matter  ? 
In  the  first  place,  one  of  the  new  witnesses  wrote  a  few 
days  after  the  trial  to  the  defendant's  solicitor,  at  the 
instance  of  Mintoft,  against  whom  it  was  alleged  that 
he  had  been  guilty  of  impropriety  with  Mrs.  Young. 
The  circumstances  of  the  letter  were  suspicious.  The 
statement  by  the  proposed  new  witnesses  was  remarkably 
like  the  incidents  deposed  to  by  a  witness  at  the  trial, 
who  was  also  obtained  through  the  instrumentality  of 
Mintoft.  From  that  fact  alone  he  (the  Lord  Justice) 
would  say  that  the  proposed  new  evidence  was  not  con- 
clusive at  all,  so  that  he  could  say  that   the  jury  would 
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ae%  upon  it.  Agiun,  it  waa  oath  against  oath,  the  oaths 
of  those  two  hoys  against  the  oaths  of  the  two  plaintiffs. 
How  could  the  Court  say  that  the  evidence,  if  given, 
wooM  be  conclusive.  The  case  did  not  come  within  the 
rule  at  all.  It  was  then  said  that  the  Court  ought  not 
to  give  judgment  until  the  trial  in  the  Divorce  Court 
was  over.  But  why  were  not  the  plaintiffs  entitled  to 
the  verdict,  and  to  enter  upon  the  proceedings  in  the 
Divorce  Court  with  the  benefit  of  that  verdict  ?  It  was 
now  admitted  that  there  was  no  ground  for  impeaching 
the  verdict  on  the  e^idenee  given  at  the  time.  For 
these  reasons  the  application  must  be  dismissed  with 
costs. 

Lord  Justicb  Coixixs  eoncurred.  It  was  of  the 
highest  importance  that  all  the  evidence  which  could  be 
got  together  at  the  trial  shoukt  be  the  only  evidence 
ailmitted.  It  was  obWoasIy  most  undeslTable  that  a 
party,after  the  ordeal  of  a  trial  had  been  gone  through, 
and  after  he  had  found  out  the  weak  points  in  his 
adversary's  armour,  should  come  with  fresh  evidence  to 
meet  those  weak  points.  In  exceptional  cases  the  Court 
had  granted  a  new  trial  on  the  ground  that  new  evi- 
dence had  been  diseoTered  since  the  trial.  But  that  had 
been  fenced  round  with  limitations.  The  party  must 
show  that  the  fact  that  be  bad  not  brought  it  f orwaid 
before  was  not  owing  to  any  remissness  on  his  part. 
Then  as  reganls  the  class  of  the  evidence,  in  his  opuiion 
the  rale  was  that  the  evidenee  must  he  such  that,  if 
addueed,  it  would  be  pcactically  eoaelasive.  On  locddng 
at  the  new  evidenee  it  was  obvious  to  him  that  it  related 
to  the  same  incident  as  that  deposed  to  at  the  trial,  and 
was  mere^  throwing  in  a  fresh  piece  of  evidence  to 
support  a  eharge  already  eontrstlieted  at  the  trial  ami 
disposed  ci  by  the  jury.  Tkking  the  rale  in  its  wi<lest 
possible  view,  how  eonld  the  Court  say  that  the  new 
eviilenee  wouM  render  it  probable  that  the  veidict 
vraolil  have  been  differant  ?  the  evidence  was  open  to 
criticism  on  many  grounds.  Why  was  not  the  evidence 
hrongbt  forward  bef oi«  ?  One  of  the  witnesses  profesaeil 
to  know  about  the  parties  and  of  the  imnonrs  that  were^ 
aboot.  Tbe  evidenee  it«elf  was  als^  sobjeet  to  eritieisin 
as  to  the  sonree  from  vrhich  it  came.  Taking  it  as  a 
whole,  in  his  jialgment  it  was  very  far  froni  being  con- 
dusive,  an*!  indeed  he  did  not  know  vdiether  t^  jury, 
if  it  w«i«  admitteil,  vroukl  attach  much  vreight  to  it 
at  all. 

Lord  Jr^nci  TArenAX  WrLUAiu  ddivered  judg- 
ment aniving  at  the  same  conclusion. 

[Soikatora— Leceinith  and  Mmilqr,  for  Monby  and 
Seott,  Voffk,  for  tiw  plaintiffs  ;  Jaques  and  Co.,  for 
Snond  Wri^  and  Co.,  Bndfocd,  for  tbe  defendant.] 


Q.B,  Dir.        1 
(Bigham,  J.)      f 


1899. 
Xov,  23. 


THE  OJLKVILLK  STEA>I>HIP  OCkMPJLXY   V.    HOLMES,* 

Ship — Chnrter^pnrty  —  Demurraire — Ccnatraction 
of  duurtQT-pnrtj^Optioii  of  averaging  days  for 
loading  and  discharpe. 


Tlie  fart*  of  thU  case  xre  fully  **.it^l  in  the  ju-lgment. 

llr.  J.  A.  Hamilton  appeane^l  for  the  pbdntiffs  ;  Mr. 
Robson,  Q.C,  and  Mr.  T.  E.  Scrutton  for  tike  defen- 
dant. 

Mk.  JrsncE  Bighax  rwul  the  following  ju  ^jrmeut  : — 
Thi$  action  was  broojiht  to  tecovex-  £316,  being  a  sum 
allegftl  to  be  payable  by  the  defen-Ijint  in  »<^pwiet  of  nine 
days*  decaamjrr  of  the  pUintiffs"  ship  OakriUe  at  the 
rate  of  £24  a  day.  Tbe  qoe5tion  i<  vri»ether  the  defen- 
«iAnt,  who  by  agre^ement  kik  taktii  to  ivpreti«nt  the 
chftrttcivr,  t$  liable.  The  di^^wte  ari:<es  v*^  o^oal  in  the»e 

*Bcvartrf  %  r.  O.  S-^aonwx,  Emq^  B»rri*er«ULB». 


ca49es)  by  reason  of  the  clumsy  wording  of  the  charter- 
party.  If  merchants  and  diipowners  would  take  a 
little  more  care  about  settling  the  terms  of  soeh  docn* 
ments  they  would  save  themselves  much  loss  of  timo 
and  money.  The  charter-party  was  for  tbe  carriage  of  a 
cargo  of  1,900  tons  of  iron  ore  from  Gutagena  in 
Spain  to  Maiyport.  Hie  contract  provided  that  the- 
charterer  should  advance  money  for  ship's  disborse- 
ments  at  port  of  loading,  the  amount  to  be  endorsed  on 
the  bills  of  lading  and  to  be  treated  as  an  advance  of 
freight.  The  charterer  was  to  be  credited  with  3  per 
cent,  on  the  amount  of  the  advance,  to  cover  his  com- 
mission, interest,  and  insurance.  The  cargo  was  to  be 
loaded  at  the  rate  of  200  tons  per  working  day  of  24 
hours  and  to  be  discharged  at  the  same  rate,  llien 
came  two  provisions  (not  in  juxtaposition)  which  were  as. 
follows  : — ^'Charterers  have  tbe  option  of  averaging  days 
for  loading  and  discharging  in  order  to  avoid  demur- 
rage .  .  .  ";  * 'despatch  money  at  the  rate  of  10s.  per 
hour  shall  be  paid  for  any  time  saved  in  loading  or  dis- 
charging to  be  settled  in  loading  and  discharging  ports 
respectively."  Demurrage  was  to  be  at  the  rate  of  £24 
per  day  of  24  hours.  What  happened  was  this.  Hie 
vessel  was  loaded  mnch  more  rapidly  than  at  th» 
stipulated  rate  of  200  tons  per  day  of  24  hours. 
Despatch  money  in  reelect  of  the  time  saved  was 
claimed  by  the  charterers.  Tbereopon  an  aocoont  was 
OMde  out  at  Cartagena  showing  the  amounts  of  the- 
despatch  money  so  claimed  and  also  the  amount  of  the 
ship's  disbursements  ;  and  in  this  account  there  was  a 
charge  against  the  ship  of  3  per  cent,  on  tbe  total  sum. 
This  account  was  presented  to  the  captain  for  his  signa- 
ture and  was  signed  by  him,  but  with  the  following 
note  : — "  Loading  charge  and  despatch  money  to  b» 
finally  adjusted  on  quantity  discharged  at  Maryport." 
This  note,  however,  merely  referred  to  a  dispute  as  to 
the  quantity  put  on  board  ;  a  dispute  which  affectoi  to 
some  small  extent  the  charge  for  loading,  and  possibly 
the  amoimt  of  the  allowance  for  despatch  money.  It 
had  no  other  significance.  Tbe  bill  of  lading  vras  then 
endorsed  as  follows  : — *'  Received  on  aecomit  of  freight 
the  sum  of  £257  7s.  3d.,  interest  and  insurance 
included."'  This  amount  of  £257  7s.  3d.  represented 
the  disbnraements,  the  despatch  money,  and  the  charge 
of  3  per  cent,  as  shown  in  the  accoont  to  which  1  have 
leferred  ;  and  I  find  that  the  pnxties  treated  the  whole 
sum  as  money  paid  in  advance  of  freight.  In  doe  time 
the  ship  arrived  at  Maiyport  ;  bnt  here  the  discharge 
was  very  slow,  the  laydays  being  exceeded  by  nine  days. 
The  plaintiffs  thereupon  made  their  present  claim  for 
demurage.  The  question  is,  has  the  defendant  aaiy 
awwer  to  it  ?  H*  saya  he  has  ;  he  contends  that  he 
may  disregard  the  settlement  made  in  Cartagena  and  forgo 
the  despatch  money  which  he  claimed  and  which  was 
allowed  to  him  there,  and  asej  then  average  the  loading 
and  discharging  days  under  his  option  in  the  charter- 
party.  If  he  can  do  this,  it  is  of  course  very  mndi  to 
bis  advantage,  because  the  despatch  money  is  credited 
to  him  at  only  £lti  a  d^,  whereas  the  demurrage  is^ 
debited  to  him  at  £24  a  daj.  On  the  other  band,  the 
plaintiffs  say  that,  as  the  deipatch  nKMoey  at  Cartagena 
has  been  settled  in  account  by  treating  it  as  a  payment 
by  the  defiendant  on  accoont  of  f reighi»  all  qnestion  a» 
to  hew  the  time  saved  at  Cartagena  shall  be  tieated 
is  at  an  c«L  I  am  of  opinion  that  the  plaintiffs'  con- 
tention »  the  right  one.  I  think  thai  vrhen  the  d^en- 
dant  asked  for  and  obtained  has  ilespatch  snoncy  at 
Outsgena,  claiming  and  getting  his  3  per  cent,  npea 
the  amoont  of  it,  he  exercised  once  for  all  hia  optton 
as  to  averaging  the  lending  and  discharging  daya,  that 
n  to  say,  he  elected  not  to  average  ;  and  it  was  too- 
late  for  him  to  change  his  ssind  after  the  discharge  at 
I  Maiyport.  I  have  not  overiooked  the  words  in  the 
I  cfaaitier>paity  which  ptOTide   that   the   demwtch 
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is  to  be  settled  at  the  port  of  loading.  This  only  means 
that  the  amount  of  the  despatch  money  is  to  be  settled 
there.  Hie  charterer  is  notwithstand^g  these  words 
entitled  to  refuse  to  accept  payment  of  despatch 
money,  except  on  the  terms  of  keeping  alive  his  option 
as  to  averaging  the  loading  and  discharging  days.  But 
if  he  does  what  he  did  here,  if  he  accepts  once  for  all 
the  despatch  money,  and  treats  it  as  paid  to  him,  his 
option  as  to  average  is  exercised  and  gone. 

Judgment  for  the  plaintiffs  for  £216  and  costs. 

[Solicitors — Downing,  Bolam,  and  Co.,  for  Downing 
and  Handcook,  Cardiff  ;  Wood  and  Wootten,  for  Collin 
and  Tomey,  Maryport.] 


Q.B.  Div.       \ 
(Bigham,  J.)     j 


1899. 
Nov.  23. 


SCOTT  V.  FOLEY,  AIKMAX,  AND  CO.* 

Contract— Hiring — Warranty  as  to  fitness— Char- 
ter-party— Personal  injuries  through  defective 
condition  of  vessel. 

The  charterer,  having  been  compelled  in  an  action 
to  pay  damages  to  a  stevedore  for  personal  inju- 
ries sustained  by  reason  of  the  defective  condi- 
tion of  the  vessel,  held  entitled  to  recover  such 
damages  and  all  costs  incurred  from  the  persons 
from  whom  he  chartered. 


This  was  an  action  to  recover  damages  for  breach  of 
warranty  contained  in  a  charter-party  dated  April  4, 
1898,  by  which  the  plaintiff  Scott  chartered  from  the 
defendants  for  one  voyage  the  ship  Senator.  The 
ilefendants  had  previously  chartered  the  Senator  from 
her  owner.  The  facts  of  the  case  were  as  follows  : — 
Under  the  charter-party  the  ship  was  to  be  placed  at 
the  disposal  of  Seott  at  the  Hermitage  Basin.  London. 
Bcott  contracted  with  a  master  stevedore  to  load  the 
vessel  at  the  basin.  In  the  course  of  the  loading  it 
became  necessary  for  a  man  named  Mamey,  who  had 
been  engaged  by  the  master  stevedore,  to  go  down  into 
the  main  hold.  In  order  to  do  so  it  was  necessary  for 
him  to  descend  a  fixed  iron  ladder  reaching  from  the 
train  hatch  down  to  the  bottom  of  the  hold.  Mamey  put 
his  fuot  on  to  the  top  rung  of  the  ladder,  when  by 
reason  of  its  insecure  condition  the  rung  came  adrift, 
and  Mamey  fell  into  the  hold,  and  was  seriously  hurt. 
Mamey  brought  an  action  against  Scott  claiming 
damages.  The  action  was  tried  before  Mr.  Justice  Bigham, 
and  is  reported  in  15  T?ie  Times  L.R,  320.  The 
learned  Judge  gave  judgment  for  Mamey  for  £220 
and  costs,  on  the  ground  that  Scott  should  have  in- 
spected the  vessel  before  allowing  the  stevedore's  men 
to  go  on  board,  and  that  the  slightest  inspection  would 
have  shown  that  the  ladder  was  in  a  dangerous  condition. 
Scott  now  brought  this  action  against  the  defendants, 
alleging  a  breach  of  the  warranty  in  the  charter-party 
that  the  vessel  was  *'  tight,  stanch,  and  strong,  and 
in  every  way  fitted  for  the  voyage  or  service  and  to  be 
to  maintained  by  the  owners  '  *—t  ,e,  ,the  defendants.  Scott 
claimed  as  damages  for  the  breach  of  warranty  the 
damages  and  costs  recovered  by  Mamey  in  his  action 
against  Scott,  and  also  Scott's  own  costs  in  that  action 
as  between  solicitor  and  client.  The  defendants  pleaded 
that  the  damages  claimed  were  too  remote,  and  that 
Scott's  liability  to  Mamey  was  directly  caused  by 
Scott's  own  negligence. 

Mr.  Rmrus  Isaacs,  Q.C.  (Dr.  Arthur  Lennard  with 
Um),  for  the  plaintiff,  contended  that  notwithstanding 
that  the  present  plaintiff  might  have  been  guilty  of 
negligence   as   towards   Mamey,    he   was    nevertheless 

^Bepoited  bj  F.  O.  Bobiksov,  Esq..  Barrister-at-Law. 


entitled  to  recover  the  damages  claimed  from  the  defend- 
ants for  the  breach  of  warranty.  Tlie  case  of  **  Mow<* 
bray  v.  Merryweather  "  ([1895]  2  Q.B.,  640)  was  on 
all  fours  with  the  present  case,  and  was  clear  authority 
in  the  plaintiff's  favour.  That  decision  had  recently 
been  followed  in  the  Court  of  Appeal  in  **  Vogan  v. 
Oulton,"  reported  in  T/ie  I'tmes  of  November  18  last. 
With  regard  to  the  costs,  both  those  paid  to  Mamey  and 
Scott's  own  costs  were  recoverable  because  it  was  a  reason- 
able thing  for  Scott  to  defend  that  action  ;  *  *  Hammond 
V.  Bussey"  (20  Q.B.D,,  79) ;  **  Agins  v.  Great  Wesitem 
Railway  Company  "  ([1899]  1  Q.B.,  413). 

Mr.  McCall,  Q.C,  and  Mr.  J.  A.  Hamilton,  for 
the  defendants,  submitted  that  at  the  most  the  plaintiff 
was  only  entitled  to  nominal  damages  for  the  breach 
of  warranty.  The  damages  recovered  by  Mamey  were 
not  the  inunediate  result  of  the  defendants'  breach  of 
warranty,  because,  in  order  to  enable  Mamey  to 
recover,  an  iutorvening  cause  was  necessary—viz., 
Scott's  negligence.  The  question  was  what  was  in  the 
contemplation  of  the  parties  at  the  time  the  charter- 
party  was  entered  into,  and  it  was  material  on  that 
point  to  take  into  consideration  that  the  defendants 
were  not  the  real  owners  of  the  vessel  in  question.  The 
cases  cited  turned  on  breaches  of  contract,  and  were, 
therefore,  distinguishable  from  the  present  case,  which 
turned  on  tort.  As  to  the  costs  it  was  contended  that 
the  defendants  were  not  liable  to  roimbnrse  Scott  for 
the  costs  of  defending  an  action,  which  should  not  have 
been  defended.  It  could  not  have  been  contemplated  by 
the  parties  that  the  liability  to  pay  these  costs  would 
result  from  a  breach  of  the  warranty. 

Mb.  Justiob  Biqham,  in  giving  judgment,  said  that 
he  was  of  opinion  that  the  plaintiff  had  sustained  the 
damages  which  he  claimed  in  this  action,  by  reason 
of  the  defendants'  breach  of  the  warranty  in  the 
charter-party.  His  Lordship  was  satisfied  that  Scott 
knew  of  that  warranty  when  he  signed  the  charter- 
party,  and  that,  knowing  of  it,  ho  relied  upon  it,  and 
the  omission  of  Scott  to  perform  the  duty  which  he 
owed  to  Mamey  arose  from  Scott's  properly  and  justifi- 
ably relying  on  the  defendants'  warranty.  It  was  said 
that  there  was  no  evidence  to  support  this  view  ;  but 
the  existence  of  the  warranty  in  the  charter-party  was 
such  evidence,  and,  speaking  from  his  knowledge  of 
business  matters,  his  Lordship  came  to  the  couclusion 
that  Scott  dispensed  with  an  examination  of  the  ship's 
appliances  because  he  knew  that  the  defendants  had 
undertaken  that  duty  towards  him  and  had  warranted 
that  the  appliances  were  in  a  proper  state.  Both  parties 
knew  the  purpose  to  which  the  ship  wonld  be  put, 
and  that  Scott  would  have  to  employ  men  like  Mamey 
on  the  conditions  on  which  Mamey  was  employed.  There- 
fore, the  defendants  must  have  contemplated  that  there 
might  be  claims  for  damages  by  persons  like  Mamey  if 
they  (the  defendants)  did  not  perform  their  duty  under 
the  warranty  of  maintaining  the  ship  in  a  fit  condition. 
His  Lordship  therefore  came  to  the  conclusion  that  the 
plaintiff's  claim  as  to  the  damages  paid  to  Mamey  came 
within  the  authorities  which  had  been .  cited,  and 
that  he  was  entitled  to  recover  those  damages  from  the 
defendants.  There  was  a  further  question  as  to  the 
costs  which  Scott  had  had  to  pay  to  Mamey,  and  as  to 
Scott's  own  costs  of  defending  Marney's  action.  That 
action  had  been  reasonably  defended,  and  the  conduct 
of  the  defence  had  also  been  reasonable.  Could  it  be 
said  that  those  costs  were  in  the  contemplation  of  the 
parties  to  the  charter-party  ?  His  Lordship  thought  that 
it  ooold  be  so  said,  and,  further,  he  was  not  sure  that 
the  question  as  to  costs  was  not  absolutely  covered  by 
the  cases  of  **  Hammond  v,  Bussey  "  and  •*  Agins  v. 
Great  Westem  Railway  Company. "  The  question  was 
whether  it  had  been  reasonable  to  defend  Marney's 
action.    That  was  a  question  of  fact,  and,  inasmnoh  as 
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thai  action  was  doe  antirely  to 
af  varnaty,  it  eoold   aot  be 
defeadsBs  the  action   were  not 
tenplation  of  the   parties.    His 
;  Seotfc^s  own  cosU  should 
costs,  sabjoet   to 


that   the  coaU  of 
within  the  eon- 
Lordship  further  held 
solicitor   and 
if    H    was 
it  was  inevit- 
It   In 


L  to  defend  the 
able  that  he  should  ineor  those 
anggested  that  this  case  differed  from 
been  eited  because  Scott's  fiabOity  to  Harney  arose  oat 
of  tort  and  act  contiact,  bat  his  Lordship  was  qoite 
nnabin  to  see  why,  on  principle*  that  distinction  should 
nuke  aoy  difference. 

JodgflHut  for  the  pbintiff  with  costs. 

[Solidtois— Downing,    Bolam,     and    Co. ;      Keene, 
Maraland,  Bryden*  and  Bcsant.] 


OiMft  of  i^ppeal  aUndley,    M.R., ) 


P'^  and  Bomer,  L.J.)      t  Not.  S4. 

PATTOX  AND  CO.  (UXITED)  V.  SSEUJXG,  LAMPAKD, 
AXD  OO.  (UVITKD).* 

Trader— Goods— *' Get  up*'  of  goods— Distinc- 
tive *'  get  up  '* — Featores  oommon  to  the  trade 
— ^In junction  refused 


Hus  was  an  appeal  from  a  dedson  of  Hr.  Jnstiee 
Byrne.  Hie  action  was  brooght  by  Meosrs.  Payton  and 
Go.,  who  were  wholesale  tea  and  coffee  nwrchants,  of 
Tower-biU,  against  Messn.  Snelling,  Lsmpard,  and 
Go. ,  who  carried  on  a  similar  wholesale  business  at  St. 
Oeorge's-house,  Eastcfaeap,  for  an  injunction  to  natisiii 
the  defendants  from  selling  their  coffee  in  tins  got  up 
in  sndi  a  way  as  to  be  calculated  to  lead  to  the  belief 
that  the  coffee  therein  contained  was  the  plaintiffs' 
coffee.  In  1895  the  plaintiffs  began  to  sell  a  mixture  of 
coffee  and  chicory  (mmmonly  called  French  coffee  m 
the  trade)  of  three  different  qualities  in  eylindiical  tins 
of  Tsrioos  sises,  baling  red,  blue,  and  green  labeb  upon 
them,  the  colour  of  the  label  denoting  the  quality  of  the 
coffee.  In  1897  the  plaintiffis  began  for  the  first  time 
to  use  tins  ensmelled  in  eolours.  At  this  time  the  use 
oi  cnameDed  tins  was  a  novelty  in  the  trade.  The 
plaintiffs*  tins  were  enamelled  hi  such  a  way  as  to 
leiuodnLC  the  colour  and  design  of  their  preriously  used 
labels.  On  the  upper  part  of  the  tins  there  appeared 
the  word  '*  Royal  "  printed  in  Toy  oonapicnons  letters, 
in  the  centre  of  the  tin  theiv  was  a  design  of  a  diield 
and  a  crown,  and  in  the  lower  part  there  was  printed 
the  word  "  coffee  "  in  some  what  smaller  character*. 
Ihe  defendants  had  nccntiy  bcffun  to  sell  *^  French 
eoffiee  **  of  three  different  qualities  in  enamelled  tins  of 
the  sasse  colours  and  of  the  same  shape  and  the  aame 
sines,  but  the  design  and  k.Hu|atBi  sppc  ui  ing 
upon  the  tins  differed  in  many  respects  from  the 
phinfriffis*.  The  upper  part  of  the  tin  contained 
the  word  **  Flag  "  Tesy  conspicuously  printed,  in  the 
there  was  a  design  of  a  fag,  and  below  this 
there  oicmred  the  words  **  French  coffee." 
The  prices  at  which  the  deffmdants  sold  their  eoffiee 
were  also  not  the  same  as  the  plaintiffs'  prices.  Mr. 
Justice  Byrne  granted  an  injunrticn.  The  defendants 
appealed. 

Mr.  8winfen  Eaiy,  Q  C.  Mr.  BincU,  Q.C.,  and  Mr. 
MicUem  were  for  the  defendants  :  Mr.  Wannington, 
Q.C.,  Mr.  Ere,  Q.C.,  Mr.  Aslbary,  Q.C.,  snd  Mr. 
Sehastiin  were  for  the  plaintiffs. 

Hk  OorKT  allowfd  the  appeal. 

The  Mjlstkr  of  the  Rolls  said  that  be  was  bomd  to 
diffier  from  the  conchision  at  wUeh  the  learned  Judge 
hdow  had  arrived,  but  he  was  not  differing   from   him 

"Repanai  br  H.  B.  Huuii>«.  Emu^  Earrater-UrLMr. 


upon  any  point  of  eridflnee  involTing  the  eredibility  of 
the  witnesses.  In  order  to  sueeeed  it  was  neeemaiy  for 
the  plaintiffs  to  make  out  that  the  defendants'  goods 
wcx^  mlnnlatod  to  be  nristalren  for  theirs  (the  plain- 
tiffs').  In  tins  ease  the  goods  of  the  phuntiffs  snd  of 
the  defendants  unquestionably  resembled  each  other,  hut 
the  features  in  which  they  resembled 
were  festures  irtiidi  were  common  t 
snd  the  plaintiffs  must  make  out  that  the  de- 
fendants* goods  resembled  tiieirs  in  features  which 
distinguiahed  tiieir  (the  plaintiffs')  goods  bum  all  other 
goods  in  the  trade.  'Whan  once  the  features  whidi  were 
eonnnon  to  the  trade  were  eliminated  it  could  not  he 
said  that  there  was  any  rfefmhhiw  between  the 
pfadntiffi'  and  the  defendants'  goods.  The  defosd- 
ants  were  no*  infringing  the  plaintiffs'  ri^its  by 
using  a  areolar  tin  of  a  paitienla 
distinetiTe  designs  of  the  plaintiffs 
ants  were  so  utterly  different  that  H 
siblo  to  maintain  this  sation.  Tins  point  had 
been  so  fully  dealt  with  in  the  reeent  case  of  **  Lover 
▼.  BediB^field  "  (16  P.R.,  3)  tint  it  was  mmeeeaesiy  to 
dwell  longer  upon  it.  In  bis  Lorddiip's  opinion  the  de- 
fendants were  honest  traders  and  were  being  oppressed 
by  the  plaintiffs,  who  were  really  adxDg  to  obtain  a 
monopoly  in  theae  enamelled  tins. 
The  PRCSIDEST  of  the  PBoaATS  Dinsios  gave  judg- 

to  the  like  effect. 
LoKD  JiTsncK  Roxn  slso  agreed.  It  was  too 
supposed  that  if  a  trader  adopted  a  no^-el 
get-up  for  his  goods  anybody  else  in  the  trade 
might  be  restrained  from  using  that  get-up.  There  was, 
however,  no  monopoly  in  the  get-up  of  goods,  though, 
no  doubt,the  imitation  of  the  get-up  was  an  i  lina  n!  for 
eonsideration  in  determining  the  probability  of  deeeption. 
Hie  notion  that  a  trader  who  adopted  a  new  gct-ep 
acquired  any  pcoprielafy  rights  in  that  get-up  waa,  of 
course,  not  well  founded.  It  was  further  to  be  obaeifed 
that  in  this  ease  the  plaintiffB*  goods  lad  not  been  long 
on  the  market,  so  that  there  was  no  gronad  for 
assmning  that  the  get-up  was  necessarily  connected  with 
their  goods.  Then  as  to  the  colours  of  the  tins,  there 
was  nothing  peculiar  in  the  colours  adopted  by  the 
plaintiffs— they  had  adopted  the  brightest  snd  best- 
known  colours  in  the  trade— nor  was  there  any  pecu- 
liarity in  the  shape  of  the  tins.  He  agreed  with  the 
Master  of  the  Rolls  that  the  real  object  ef  the  action 
was  to  establirii  sonae  monopoly  in  the  oae  of  enamelled 
tins  in  the  eoffiee  trade. 
[Solicitocs--Flux  and  Leadbitter  ;  J.  S.  Salaman.] 


Court  of  Appeal  (A.  L.  Smith,  Oillms,  )  1899. 

and  Vaughan  Williantt,  UJJ.)         I         Nov.  25. 

HEWLETT  V.  HKFBCKK  AXD  CO.* 

Master  mod  Sormnt— Mnster*8  liability  tosemmt 
—Workmen's  Compensation  Act,  1897— Amoont 
of  compensation — Employment,  whether  con- 
tinooiis  or  not. 


This  was  an  appeal  from  an  award  of  the  DUitf oid 
County  Court  Judge  under  the  Workasen's  Compensa- 
tion Act,  1897.  The  only  qoeslion  raised  was  as  to  the 
amoont  of  compensation  payable.  The  respondent  was 
a  carpenter,  who  was  in  the  employment  of  the  appel- 
lanU.  On  August  24,  1897,  the  respondent  was  irst 
employed  by  the  appellants,  and  he  ranained  at  work 
for  them  until  February  17,  1$9$,  being  paid  by  the 
hour.  His  wages  rariei  during  that  period.  There  waa 
no  agreement  as  to  what  notice  waa  necessary  to  termi- 
nate the  employment,  but   it   was  admitted    that  some 

*B«vactodlif  F.a  Rtcua,  b«..  Bsnyhrallaw. 
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notioe  was  niually  necessary.  From  February  17  to 
May  12,  1898,  he  was  absent  through  illness,  and  on 
the  latter  date  he  came  back  to  work,  and  remained  at 
work  until  August  18,  when  he  was  again  absent,  from 
ill-health,  until  September  3,  1898.  He  then  came  back 
and  remained  at  work  until  February  6,  18U9,  when  he 
met  with  the  accident  in  question,  which  caused  the 
loss  of  two  of  his  fingers  and  the  partial  loss  of  a  third. 
The  question  was  whether  the  employment  was  con- 
tinQons,  notwithstanding  the  respondent's  absence 
through  illness,  in  which  case  the  compensation  payable 
wotdd  be  128.  9d.  a  week,  or  whether  the  employment 
'was  determined  when  the  respondent  was  absent  through 
illness,  in  which  case  the  period  of  employment  to  be 
considered  in  assessing  compensation  would  be  from 
September  3,  1898,  to  February  6,  1899,  when  the 
weekly  compensation  would  be  176.  9d.  Nu  notice  to 
terminate  the  employment  was  given,  and  the  re- 
spondent, when  he  went  back  to  work  after  each  illness, 
did  not  go  in  to  re-engage  himself.  He  left  his  tools 
when  he  was  absent  at  the  appellants 'works.  He  did  not 
receive  any  wages  when  absent,  and  it  was  stated  in 
evidence  to  be  the  regular  practice,  when  a  man  re- 
covered from  illness,  for  hun  to  go  back  to  work  with- 
out any  application  unless  notioe  to  the  contrary  was 
given.  It  also  appeared  that  the  foreman  on  several 
occasions  during  the  absence  of  the  respondent  through 
illness  asked  the  respondent's  brother  when  he  was 
coming  back  to  work.  The  County  Court  Judge  found 
that  the  employment  was  by  the  hour,  and  in  law  came 
to  an  end  on  August  18,  1898.  He  accordingly  assessed 
the  compensation  at  17s.  9d.  a  week. 

Mr.  G.  F.  HoHLBB,  for  the  appellants,  contended 
that  there  was  no  evidence  upon  which  the  Judge  could 
have  found  that  the  employment  came  to  an  end  on 
August  18,  1898.  It  was  common  ground  that  notice 
was  necessary  to  determine  the  employment,  and  none 
was  given  here.  The  evidence  showed  that  the  employ- 
ment was  not  determined  by  absence  caused  by  illness, 
though  the  payment  of  wages  ceased.  The  respondent 
left  his  tools  at  the  works  and  came  back  to  work  with- 
out being  re-engaged.  Moreover,  the  Judge  did  not 
find  that  the  employment  had  terminated  in  fact,  but 
he  said  that  in  law  it  had  terminated.  There  was  no 
rule  of  law  that  ilhiess  tiorminated  an  employment.  He 
referred  to  **  Jones  r.  Ocean  Coal  Company  "  ([1899]  2 
Q.B.,  124)  and  **  Appleby  v.  Horseley  Company  " 
([1899]  2  Q.B.,  521). 

Mr.  A.  J.  TjLBSBLL,for  the  respondent,  contended  that 
the  case  was  very  similar  to  *"  Appleby  v.  Horseley 
Company."  Every  test  mentioned  in  *'  Jones  v.  Ocean 
Coal  Company  ' '  for  ascertaining  whether  the  employ- 
ment had  not  come  to  an  end  was  applicable  to  this  case. 
The  question  was  really  one  of  fact,  though  the  County 
Court  Judge  had  spoken  of  it  as  a  question  of  law. 

The  CoxJBT  dismissed  the  appeal. 

Lord  Justice  A.  L.  Smith  said  that  the  only 
qnestion  in  the  case  was  whether  there  had,  in  fact, 
been  a  break  in  the  employment  of  this  workman.  The 
employers  said  that  there  had  been  no  break,  their 
object  being  to  get  a  larger  divisor  for  calculating  the 
workman's  average  weekly  earnings.  The  workman  said 
that  there  had  been  a  break,  and  th«  County  Court 
Judge  took  that  view.  The  oase  was  treated  before  the 
County  Court  Judge  on  the  basis  of  the  man  having  been 
absent  from  work  through  illness  for  11  weeks.  The 
only  qnestion  they  had  to  consider  was  whether  there 
was  evidence  on  which  the  County  Court  Judge  could 
find  that  that  absence  constituted  a  break  in  the 
employment.  In  his  opinion  there  clearly  was  evidence 
on  which  the  County  Court  Judge  could  so  find,  though 
no  doubt  there  was  evidence  the  other  way  also.  The 
appeal  therefore  failed. 
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Lord  Justice  Colliks  said  he  was  of  the  same 
opinion. 

Lord  JusncE  Vaughan  Williams  said  he  also  waa 
of  the  same  opinion.  He  wished,  however,  to  guard 
against  seeming  to  hold  that  there  oould  be  no  con- 
tinuity of  work  unless  there  was  continuity  of  the  con- 
tractual engagement. 

[Solicitors— Lewin  and  Birdseye,  for  the  appellants  ; 
R.  H.  Bentley,  agent  for  G.  T.  Baynes.  Dartford,  for- 
the  respondent.] 


Court  of  Appeal  (Lindley,^M^.R.,  ) 


1899. 
Nov.  27. 


Jeune,  P.,  and  Komer,  L.J.' 

FARLOW  V.  STEVENSON.* 

Landlord  and  Tenant — Lease — Lessee^s  covenants 
— Covenant  to  pay  all  taxes,  rates,   dutaes,  &c. 
— Compulsory  drainage  expenses. 
Decision  of  Byrne,  J.  (16  The  Time«L.R.,  249), 

affirmed. 

This  was  an  appeal  against  a  decision  of  Mr.  Justice 
Byrne  (reported  in  The  Tiines  of  March  14  last, 
and  in  15  The  Times  L.R.,  249).  The  ques- 
tion raised  was  one  of  a  kind  which  of  late  years 
has  often  arisen  between  landlords  and  tenants.  The 
defendant  is  tenant  to  the  plaintiffs,  under  a  lease  for 
seven,  14,  or  21  years  made  in  the  year  1895,  of  a 
residence  known  as  Berkeley-house,  Clapham.  The  lease 
contained  a  clause  specifying  that  the  rent  should  be 
paid  dear  of  all  deductions  except  property  tax,  and 
also  a  covenant  by  the  tenant  *  *  to  pay  and  discharge 
all  taxes,  rates,  duties,  and  assessments  whatsoever 
which  now  are  or  hereafter  may  become  payable  for  or 
in  respect  of  the  said  premises,  or  any  part  thereof, 
whether  Parliamentary,  parochial,  or  otherwise  (except 
landlord's  property  tax)."  In  November,  1897,  the  vestry 
served  on  the  premises  a  notice,  under  section  85  of  the 
Metropolis  Management  Act,  1855,  requiring  the 
owners  to  make  certain  structural  alterations  in  the 
system  of  drainage.  It  was  agreed  between  the  parties 
that  the  work  should  be  done  by  the  plaintiffs  without 
prejudice  to  their  right  (if  any)  under  the  covenant  to 
throw  the  liability  for  its  cost  upon  the  defendant.  The 
cost  incurred  was  about  £150.  Mr.  Justice  Byrne  said 
that  he  could  not  distinguish  the  case  from  **  Brett  v. 
Rogers  "  (13  The  Times  L.R.,  175,  and  [1807]  1  Q.B., 
525),  and  he  held  that  the  defendant  had  in  effect  oove* 
nanted  to  indenmify  the  plaintiffs,  and  that  he  must  pay 
the  £150.    The  defendant  appealed. 

Mr.  Edgar  Fo4  was  for  the  defendant  ;  Mr.  Levett,, 
Q.C.,  and  Mr.  Gatey,  for  the  plaintiffs,  were  not  called 
upon. 

The  Court  dismissed  the  appeal. 

The  Master  of  the  Rolls  said  that  if  any  one  could 
persuade  the  Court  that  the  decbion  of  Mr.  Justice 
Byrne  was  wrong  Mr.  Vok  would  have  done  so  by  his 
extremely  able  and  clear  argument.  But  the  Court 
must  have  regard  to  the  facts  and  the  provisions  of  the 
Acts.  His  Lordship  could  not  imagine  wider  language 
than  that  of  the  covenant  in  the  present  case.  The 
words  were  not  the  same  as  those  which  occurred  in 
some  of  the  decided  eases,  or  in  some  of  the  older 
forms.  The  words  were  **  payable  in  respect  of  the 
premises,'' and  his  Lordship  did  not  see  how  it  was 
possible  to  employ  larger  language.  The  power  of  the 
vestry  to  require  drains  to  be  put  in  order  by  the  owner 
or  occupier  of  premises,  and  to  do  it  themselves  if  it 
was  not  done  and  recover  the  expense  from  the  owner 
or  occupier  of  the  premises,  was  conferred  by  section  85 
of  the  Metropolis  Local  Management  Act,  1855,  as  modi- 
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fled  by  oection  64  of  the  MetropoliB  Loeal  ManagemeBt 
Act,  1862.  His  Lordship  agreed  with  the  able  argument 
>«f  Mr.  Fok  that  the  word  **  duties  "  in  the  covenant 
referred  to  the  payment  of  money.  Bat  he  wanted  to 
add  to  the  word  **  payable "  in  the  coyenant  the 
words  "by  the  occupier."  Apart  from  the  antho- 
rities  the  language  was  perfectly  clear,  and  it 
•excluded  the  narrow  construction  which  it  was  sought 
to  pot  upon  it.  It  was  urged  that  the  case  was 
governed  by  **  Tidswell  v.  Whitworth  '*  (L.R.,  2  C.P., 
326).  But  the  language  of  the  covenant  was  much 
wider  than  it  was  there,  and  one  could  not  help  seeing 
that  the  intention  was  to  make  it  wider.  In  every 
prior  case  in  which  the  word  **  duties  "  had  been  used 
the  decision  had  been  against  the  tenant.  In  his  Lord- 
ship's opinion  the  decision  of  Mr.  Justice  Byrne  was 
quite  right,  and  the  Court  would  be  splitting  hairs  if  it 
differed  from  him. 

The  Pbbsidbnt  of  the  Fbobati  Division  agreed. 
He  thought  that  **  Brett  v.  Rogers,"  on  which  Mr. 
Justice  Byrne  had  relied^  was  rightly  decided. 

LoBD  Justice  Rombb  said  that  the  covenant  was 
peculiarly  worded.  The  numerous  cases  were  not  easy 
'to  reconcile,  and  they  gave  rise  to  fine  distinctions.  He 
thought  that  this  covenant  was  general  and  applied  to 
taxes,  &c.,  whether  payable  by  the  landlord  or  the 
tenant.  And  his  Lordship  thought  that  the  word 
*'  duties  "  covered  the  sum  payable  in  the  present 
case. 

[Solicitors— Bundle  and  Hobrow  ;  Farlow  and 
Toiler.] 


House  of  Lords  f  Lord  Halsburv,  L.C. .  l 
Lords  Macnagnten,  Brampton,  ana  > 
Bobertson)  j 


1899. 
Nov.  28. 


NATIONAL  TBLIPHONB  COMPANY  (LIUITBD)  V. 
OOMlflBSIONBBS  OF  INLAND  BBVBNUB.* 

Bevenue — Stasop  duty — Ad  valorem  duty — Agree- 
ment for  hire  of  chattel  in  conaideration  of 
annual  payment— ''  Bond,  covenant,  or  instru- 
ment of  any  kind  whatsoever  "—Stamp  Act, 
1891,  Schedule  I. 
Decision  of  the  Court  of  Appeal  (15  The  Times 

Ii.B.y  98)afiirmed. 


This  appeal  raised  the  short  question  whether  an 
agreement  between  the  appellant  company  and  one  of 
their  customers  ought  to  be  stamped  with  an  ordinary 
sixpenny  agreement  stamp  or,  as  the  Commissioners 
insisted,  with  an  ad  valorem  stamp  of  7s.  6d.,  on  the 
ground  that  the  agreement  came  within  the  words 
**  Bond,  covenant,  or  instnmient  of  any  kind  whatso- 
ever "  within  the  meaning  of  the  First  Scherlule  to  the 
Stamp  Act,  1891.  The  Divisional  Court  (Mr.  Justice 
Grantham  and  Mr.  Justice  Channell),  giving  judgment 
un  December  14,  1897,  followed  the  decision,  in 
favour  of  the  Commissioners,  of  '*  Jones  v.  Com- 
missioners of  Inland  Revenue  "  (11  The  Times 
L.R.,  78  ;  [1896]  1  Q.B.,  484).  The  Court  of  Appeal 
(Lords  Justices  A.  L.  Smith  Rigby,  and  CoUmB) 
affirmed  this  order  on  December  9, 1898  ([1899]  1  Q.B., 
250  ;  68  L.J.,  Q.B.,  222).  The  following  are  the  main 
provisions  of  the  case  stated  by  the  Cornmissioners  in 
pursuance  of  the  Stamp  Act,  1891,  section  13  :— On 
the  10th  of  February,  1897,  an  instmment,  of  wbich  a 
oopy  is  hereinafter  set  out,  was  presented  on  behalf  of 
the  National  Telephone  Company  (Limited)  (hereinafter 
called     the     appellanto)     by     Mr.     William     E.     L. 

*B«porMd  by  J.  Braa  Tuom rsoir,  Em.,  Barriiter-aULaw. 


Game,  the  company's  solicitor,  to  the  Commissioners 
of  Inland  Revenue  under  the  provisions  of  the 
12th  section  of  the  Stamp  Act,  1891,  for  the 
opinion  of  the  Commissioners  as  to  the  stamp 
duty  with  which  the  instrument  was  chargeable. 
The  following  is  a  copy  of  the  faistrument  whidi  is 
upon  paper  Impeded  **  The  South  of  England  Telephone 
Company,  Limited— Head  Offices,  60,  Old  Broad-street, 
E.C.    No.  900. 

'*  March  9,  1886. 

*<  The  undersigned  hereby  agree  with  the  South  ctf 
Enghmd  Telephone  Company,  Limited  (subject  to  above 
conditions), to  pay  them  the  sum  of  £12  per  annum  yearly 
in  advance,  the  first  payment  to  be  made  on  the  first  day 
of  the  month  succeeding  that  in  which  the  wire  and 
apparatus  are  fixed  on  the  premises  of  the  undersigned 
and  each  subsequent  payment  to  be  made  on  the  corr«> 
spending  day  in  each  and  every  following  year  for  the 
use  of  a  private  wire  between  No.  166,  North-street  and 
the  South  of  England  Telephone  Ck>mpany's  local 
exchange  system  in  Brighton. 

**  Either  the  company  or  the  lessee  may  put  an  end 
to  this  agreement  by  giving  to  the  other  three  calendar 
months*  notice  in  writing  expiring  on  the  day  previous 
to  the  rent  being  xlue  in  any  year.  No  verbal  notice 
can  be  recognised. 

**  Signature  of  renter  (Signed),  Samukl  Ru>lbt. 

**  N.B. — ^AU    rentals   are   payable   yearly  in  advance, 
and  the  first  year*s  rent   becomes  due  on  the  first  day  of 
the   month   succeeding   that   in   which   the     wire   and 
apparatus  are  fixed  on  the  premises  of  the  renter. 
**  Name  :  Samuel  Ridlbt. 

'*  Business  or  occupation  :  Auctioneer,  valuer,  and 
estate  agent. 

**  Address  :  155,  North-street,  Brighton. 

**  This  is  signed  subject  to  an  arrangement  for  putting 
a  line  on  to  the  Club  Middle-street. ' ' 
There  were  13  conditions  by  which  the  company  were  to 
maintain  the  wire  and  apparatus  ;  the  renter  was  to 
take  reasonable  care  of  the  wire  and  was  not  to  allow 
the  wire  to  be  used  for  money  payment,  and  to  give 
access  to  the  company.  The  company  were  not  to  be 
liable  for  telephonic  interruption,  but  were  promptly  to 
repair  damage.  There  were  also  provisions  for  determin- 
ing the  agreement  for  non-payment  of  rent  or  on 
bankruptcy  of  the  renter  ;  for  tne  surrender  at  the  end 
of  the  agreement  of  the  apparatus  by  the  renter  and 
for  proper  way  leaves  and  other  matters. 

Mr.  AflQUiTH,  Q.C.,  and  Mr.  Roskill  were  for  the 
appellants,  and  contended  that  a  security  must  be 
something  collateral  to  an  agreement  to  oome  within 
the  words  **  Bond,  covenant,  or  instrument,''  otherwise 
any  agreement,  such  as  the  hiring  of  a  carriage  for 
a  month,  might  be  chargeable  with  an  ad  valorem 
stauip. 

The  Solioitob-Genbral  (Sir  R.  B.  Finhiy,  Q.C.), 
with  whom  was  Mr.  Danckwerts,  was  stopped  by  their 
Lordships. 

The  LoBD  Chanoellob  moved  that  the  appeal  be 
dismissed  with  costs.  It  was  true  that  this  was  a  tax- 
ing Act  and  must  be  construed  strictly.  But  tiie  words 
had  been  made  as  comprehensive  as  possible  and  clearly 
included  the  present  case.  Otherwise,  anybody  who 
wished  to  escape  taxation  would  choose  a  form  of 
instrument  by  which  they  could  do  so  ;  and  oould  avoid 
executing  a  document  under  seal.  But  this  was  clearly 
an  instrument  of  the  character  which  the  Legislature 
intended  to  tax  en  sn  ad  valorem  scale,  and  the  judg- 
ment below  must  be  affirmed. 

The  other  noble  and  learned  Lords  concurred. 

[Solicitors— W.  E.  L.  Oaine,  for  the  appellants  ;  The 
Solicitor  for  Inland  Revenue,  for  the  respondents.] 
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Q.B.  Div.       )  1899. 

(Bigfaam,  J.)     }  Not.  28. 

SMITH  AND  ANOTHER  V.  MILLS   AND  OTHERS.* 

Landlord  and  Tenant — Lease — Covenant  to  repair 
— Building  erected  on  demised  land  after  date 
of  lease. 

The  claim  in  this  action  was  to  recover  possossion  of 
oertain  ploto  of  lands  and  bouses  in  Cross-road,  Croy- 
don, held  onder  three  leases,  by  reason  of  the  breach  of 
eovenants  to  repair.  One  point  of  general  interest  was 
rsised  in  the  course  of  the  case— vis.,  whether  a  cove- 
nant to  repair  contained  in  one  of  the  leases  applied  to 
a  building  erected  upon  the  demised  land  snbsequently 
to  the  date  of  the  lease.  The  fatets  material  to  this 
point  were  as  follows  : — ^By  a  lease  dated  September  30, 
1857,  the  lessors  demised  for  99  years  a  piece  of  land 
**  and  all  that  messuage  or  tenement  and  garden  erected 
and  formed  on  the  said  piece  of  ground/'  A  covenant 
(No.  1)  provided  that  before  certain  dates  the  lessees 
should  erect  certain  fences,  a  washhouse,  and  two 
'  *  messuages  or  tenements  ' '  on  the  land.  A  covenant 
(No.  2)  provided  that  the  lessees  '*  will  at  all 
times  during  the  demise  well  and  substantially 
repair,  &c.,  .  .  .  the  said  messuage  or  tene- 
ment and  premises  hereby  demised  and  the  said 
fences  and  new  erections  and  new  messuages  or 
tenements  to  be  erected  as  aforesaid,  .  .  .  and 
will  at  the  expiration  of  this  demise  peaceably  yield 
up  .  .  •  the  said  demised  premises,  fences,  new 
erections,  and  new  tenements  «  .  .  in  good  repair." 
A  covenant  (No.  3)  provided  :— **  Further  it  shall  be 
lawful  for  (the  lessors)  at  all  seasonable  times  to  enter 
upon  the  said  demised  premises  or  any  part  thereof  to 
examine  the  condition  thereof  and  to  give  (the  lessees) 
notice  in  writing  of  any  defects  and  that  (the  lessees) 
will  within  three  calendar  months  after  the  delivery  of 
every  such  notice  make  good  the  defects  specified 
therein. "  The  lessees  duly  erected  the  new  structures 
specified  in  covenant  No.  1.  At  a  subsequent  date 
another  buUding,  lately  used  as  a  starch  factory,  which 
was  not  included  in  No.  1,  was  erected  on  the  demised 
land.  The  landlords  served  notices,  under  covenant 
No.  3,  to  repair  all  the  premises,  including  the  starch 
factory.  The  question  was  whether  the  covenants  to 
repair  applied  to  the  starch  factory. 

Mr.  RoBSON,  Q.C.  (Mr.  Montague  Lush  with  him), 
argued  that  even  if  covenant  No.  2  did  not  apply  to  the 
factory.  No.  3  must  do  so.  The  '*  demised  premises  '' 
must  mean  buildings  which  the  lessee  might  erect,  as 
well  as  those  he  must  erect  under  No.  1.  The  cove- 
nant to  yield  up  in  good  repair  would  clearly  apply. 
(He  cited  **  Brown  v.  Blunden,"  Skii^er,  121,  and 
'*  Sunderland  v.  Newton,"  8  Sim.,  450.) 

Mr.  Bray,  Q.C.  (Mr.  Lightwood  with  him),  argued 
that  both  No.  2  and  No.  8  applied  only  to  the  build- 
ings contemplated  by  the  lease — »'.«.,  the  original  house 
and  the  erections  to  be  made  under  No.  1.  (He  cited 
"  Cornish  V.  Cleife,"  3  H.  and  C,  446.) 

Mr.  Jejsticb  Bigham,  after  stating  the  facts,  said 
that  in  his  opinion  the  covenant  No.  2  clearly  referred 
to  the  house  and  premises  on  the  land  at  the  time  of 
the  demise,  together  with  the  specific  erections  to  be 
made  under  No.  1.  He  had  no  doubt  at  all  that  the 
intention  of  the  parties  to  the  lesse  was  to  that  effect. 
The  covenant  No.  3  did  not  carry  the  previous  cove- 
nant any* further,  or  throw  light  upon  its  construction. 
As  to  the  undertaking  to  yield  up  the  premises  in  good 
repair,  whether  that  applied  to  the  factory  might  be  a 
question  to  be  determined  by  a  Judge  some  50  years 
He  would  give  no  opinion   on  it  beyond  saying 

*B«portod  by  !*•  O.  BoBisrsoir,  Esq.,  Barrister-at-Law. 


that  it  did  not  seem  to  modify  the  meaning  of  the  cove- 
nants to  repair.  As  to  the  authorities  that  had  been- 
cited,  the  rule  laid  down  in  them  was  that  where  there 
was  a  general  covenant  to  repair  that  must  refer  both 
to  buildings  erected  at  the  date  of  and  subsequent 
to  the  demise  ;  but  where  the  covenant  to  repair  in  its 
terms  applied  to  certain  specified  buildings,  it  must  not 
be  extended  beyond  those  buildings. 

[Solicitors— Arthur,   for   the  plaintiffs  ;  Lincoln,  for- 
the  defendants.] 


Court  of  Appeal  (Lindley,  M.R. ,  ) 


1899. 
Nov.  29. 


Jeune,  P.,  and  Romer,  L.J. 

IN  RK  THE  NATIONAL  STOBES  (LIMITED).* 

Company — Winding    up— Examination  of    pro- 
moters— Time  within  which  application  must  he* 
made   to  discharge     order  for  examination — 
Delay. 
Decision  of  Wright,  J.  (ante,  p.  H),  afiBrmed. 

In  this  case  there  were  two  appeals  against  two  orders- 
of  Mr.  Justice  Wright  (reported  in  The  Time*  of  the 
2nd  inst.,  and  ante^  p.  8).  This  company  being 
in  liquidation  an  order  was,  on  May  8,  1899, 
made  by  Mr.  Justice  Wright  in  Chambers,  on  the- 
€X  parte  application  and  report  of  the  Official  Receiver, 
for  the  public  examination  of  Mr.  F.  G.  Willett,  Mr.. 
J.  W.  Taylor,  and  others.  Notice  of  the  order  was- 
given  to  Mr.  Willett  on  May  17,  and  some  of  the  per- 
sons named  in  the  order  were  examined  on  June  13. 
Mr.  Willett 's  counsel  attended  and  cross-examined.  On 
July  26  Mr.  Willett  took  out  a  summons  to  discharge  the- 
order  for  the  public  examination  of  himself.  A  sinAlar 
application  was  made  by  Mr.  Taylor.  Tlie  applica* 
tions  were  adjourned  to  the  Judge, when  the  preliminary 
objections  were  taken— (a)  that  the  application  ought  to 
have  been  made  within  14  days  from  the  date,  at  any  rate, 
of  notice  of  the  order  in  accordance  with  the  practice 
of  the  Chancery  Division  as  to  moving  to  discharge  the 
order  of  a  Judge  at  Chambers  ;  (6)  that  by  taking  part 
in  the  examination  Mr.  Willett  had  precluded  himself 
from  the  right  to  have  the  order  'discharged.  Mr. 
Justice  Wright  held  that  the  applications  had  been  made 
too  late.  Without  laying  down  any  rigid  rule  he  thought 
that  such  an  application  ought  to  be  made  within  a 
reasonable  time.  On  this  and  other  grounds  he  dis- 
missed the  applications.  Mr.  Willett  and  Mr.  Taylor 
appealed. 

Mr.  Muir  Mackenzie  was  for  Mr.  Willett  ;  Mr.  John 
O'Connor  was  for  Mr.  Taylor  ;  the  Bolicitor-Qeneral' 
(Sir  R.  B.  Finlay,  Q.C.)  and  Mr.  Ingle  Joyce  were  for- 
the  Official  Receiver. 

The  preliminary  objection  as  to  time  was  raised 
again,  and  on  this  ground 

The  CouBT  dismissed  the  appeals. 

The  Mastsb  of  the  Rolls  said  that  such  an  applica- 
tion ought  to  be  made  with  reasonable  diligence,  and 
there  being  no  explanation  of  the  delay,  the  appeals- 
ought  not  to  be  heard. 

The  Pbbsident  of  the  Pbobate  Division  and  Lobd 
Justice  Romeb  concurred. 

[Solicitors— B.  A.  Clench  and  Co.  ;  Tottenham  and. 
Co.  ;  The  Solicitor  to  the  Board  of  Trade.] 


1899. 
Nov.  30. 


House  of  Lords  (Lord  Halsbury,  L.C. ,  > 
Lords  Macnaghten  and  Robertson)     | 

THE  FOBEST    STEAMSHIP    COMPANY    (LIMITED)    V.    THE 
IBEBIAN  OBE  COMPANY.f 

Ship  —  Charter-party  — Construction — Demurrage 
— '*  Working  day  of  24  hours  " — Meaning  of. 

^Reported  by  W.  L.  Caticll,  Esq.,  BarriBtflr-At-Lair. 
fReportad  by  J.  Evna  Thompson,  Esq.,  Barrister-at-Law. 
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^TTp^^  UBS  fscBB  X  itPfimaB.  of  Locris  ^^lafiicesA.  L. 
Sontfa.  ibI  Tan^fun  VIIIiHaB     frin  waom  Lord  Jmrtice 

Tufgnimi;  of  Mr.  JhflecR  RttgtiMn,    'iased  Jtnii^  LT*  1:^96. 

«a  :  J  Con.  C^wes.  ilff.  Tb&  facto  are  shm  ^uteil 
'if  Sr.  ■Xbaticft  Bignam  3i  his  jutanaoit  -. — By  a  arftrpw 
•*aBSX9Pfi.  imogd,  Dtaiemuer  14.  I J97.  ^he  pIsQitxfi  ^miieiv 
tOfiK  wndi  ^iis  dacaulMBiia  m  prrviafe  ifaim  far  the 
<mMm^tt  <if  50. 'UNI  "»!»  af  Bran.  ar»  &«iBt  a«viilp.  in 
:?^BB.  2a  prartK  at  ?he  Coiied  SUmirianx.  aod  daeiviuxr, 
Ivor  a  ^KRMki,  if  1±  aionsha.    T!ie    ^lumfaaiiL    warn   drsmi 

for  Oj^ie  vnyaip^.  aife'zaciuii»  boB^  introtioccd  at 
wcitui^  firir  tae  laiKpnve  at  atfautlm^  site  form  «a  the 
pMCMcaiig  '.■imuaL  rn  luii^ifaEL  Dtmnxfies  \ua^  ai-Mma.  aa 
JB  the  nipauiiig-  of  ^lie  iravuiiana  ai  fiftv  LiMtiii.lL  a»  to 
^eanrra^R.  Tbn^K^  {Vivuaons  arv-  a»  fo3(v«s  : — 
^  OiartamB  or  ihass  i^mfti  ?b  ie  »naap>fi  334)  tooa  per 
vmrKm^  ts^  ir  !S4  siaiEv.  wsttsicr  ff*^^*'^^'^'*'*^ 
wmt  hnfixiaT^  <scfna«err .  fiir  loaifiii^ 
^Bw  ^  le  eevTsmliie.  ami  to  ba-  aaen^ed  tcwj^e  by 
wyn^fs  ^0  avTtft  <finunrTjfcig*.  wKut.  to  fmmb  fraaa 
^  TL.ttL.  if  the  .iav-  foflawoi^  die  (fsT-  whA  :iCisaHas'  k 
g**uijr*>»»fi  ac  Tiie  Ciirriwi -faunae,  inli'aa  ^iie  be  reported 
bef iir?  unB.  aad  m  wtuca  one  teaa*  to  conns  fm 
Botirs  if  vmSmesm,  tmi  xn.  ^viicy  eispecc  vsattbw  taa  load 
^ir  •Jhraac^  ayotyrU'  »4y,  aa:t  is.  firv-e  pasftu^iie.  Smaanrr 
"^  taoric  ae  nuns  if  :«*'TTiir<!d.  aiM»  oa  i^imiay*  ant 
hniii£aa9.  <aKiL  ^zme  ant  to  Tminft  aa  !aj  {ay^  inleaB 
-uerL"  T!i«>^  94azii£Q&  mitoni  shaft  ft&Rie  wnr&»  meaA 
-shafi  n&e  'tt^f^ar *aBB»  are  m  iPLiftitm  tdie  laadmc  ami 
tHrnhmi'M^  «s  ^be  race  <Tf  :).5(1  •iins  per  w<irkm^  ^imj, 
'viA  taT^  *»  le  aoaie  i^if  perui  ^  if  :il  bou 
Zlwu,  nfae  brnir  wftai  •he  ▼»*«iel  <ar^  the 
ar  'Jie  ithof.  The  def-fibEants.  oa  the  ocher  faaad.  mew 
tiiae  tjie  «ivi»  jiuan  dias  :i4  wariUHi^  feoors  are  to  be 
aOflw**'!  f'V  Inaitfng  ar  ■tiawJuu^iny  eaiJL  VH)  tmm.  TTie 
Vameri  JniL;!^  'ieciiLefl  in  fiiTnfaraf  the  »ief<nafanft>» — 
p^iiMmigBCs  in.  rhe  Qaru*e  of  Lnrt». 

Sr.  Cohfai,  Q,C  .  ani  Sr.  Siinta^sie  Lib<&  wore  for 
rhe  a^neilm:*  :  Ht.  Janepfc  WajCoo.  Q.C..  aai  Hr. 
S^xru  LaMo.  Q.C. .  for  the  snespaotients. 

Tia  L*',ac  Tii-i-^'-'ZUirTL,  oa  anivta^  tlias  •:&€  airoeal  be 
♦i'muiiwaii  wtk  e^ifta.  taid  that  his  mmd  kid  bh^C  be«K 
fRB  ^m  titiilm  'III.  tha  enivctnccitTn  t.?  bs  placed  oa 
theae  wiria.  ae^uae  'ivs  ^gmsrf.ifn  hod  •'LomsLly  ezpcvssed 
vfaES  ?n^;ffit  haTe  'leeo.  arafni  ia  precise  ouuniage.  Bkit 
it  aoa  ttiiecxjiy  ^zlear  vftab  wa»  inti^ieti  :  ami  he  thim^iit 
tile  ■a:ortr»'  at  -aie  JtuLres  in  the  Crart  of  Appeal  w«ce 
ngiife.  rmoe  tiie  -ilea  fpas  realized  thxU:  thpce  wae»  a  con- 
7eii£ioiiEU  uxd  acti!ieial  «iay  to  ba  omaiif  jctored  out  of  a 
«F!Z^m  onmber  of  hoan — and  dtac  there  was  "soA  a 
4Mef  warn  ennmum  gmnnd  t}  b«)tlL  parties — there  was  aa 
fnceilixrnie  re^foll:.  They  wanted  to  feeep  a  |Kecise  recorti 
(it  the  tiaae  orcipted.  In  etfct.  they  coonred  a  ci^a- 
Tiaitrional  fay  '.f  34  htTCon,  which,  mi^citfi  be  nuiie  op  by 
npiiEea  piirtiiiiu  of  time  in  several  •iays.  Thaa  the  aazn- 
bar  'rz  day^  wmi  zn  be  ealinJaCeil — eacit  day  bein^  ei^in- 
piete  what  ti  Itiinrs  of  the  tntermpced  perto*^  were 
mikie  19.  3(r.  C^oeB  haii  admitteri  tib*re  was  to 
be  a  detjit  aad  cretift  acemmfi  in  hours.  H»  L«'rl»hfp 
et.nld  ai;c  make  ooc  how  that  was  t<>  be  ama^f  onl'^ss 
tibeae  bmikeB  pezitida  were  to  be  rceknoed  toicethar.  3ir. 
Cohen  mn^dxc  to  eonfina  tiie  wnnif  to  the  excwciooal 
ease  of  ai^b':,  Sam  lays,  ami  hoiidava.  But  ciie  insar^ 
prncscion  of  the  C>iirt»  below  was  aneh  aior*  satissfac- 
torj.    There  waa  no  sk&  thins  aa  an  "*  ordinacy  wvurk- 


to  fa*   feh*  pvuds  ti^iilfciii.  and  to 

nfaer  «#  ^^a   by   divmlnic   thn  poaa 

'  of  hixKS  br  2^     B^  ^   ihaaid  be  saKty  to  »y 

LaBi>  M^trsx^KTis    wna   of  tbe  aaai 


wknie.  he  preferred  tiie  eoostanBtiam  adopted  by  Kt. 
Tbe  dxAanity  mmmm  %a  have  aaaas 
fiw  tile  partiea  f  lif  iiii^  Mto  e^ir  conveaBliiaiaL  day  thr 
of  bii^  aa  in  an  ordinary  di^.  If  tke 
knd  be^  ftnad  ^  11  hones  titore  wnnid 
sail. 

[gwiierraia    lattaaefl  and  Boefan^   fir  1 
I  Dn  Veaian,  for  tfa»  i 


XoT-  30. 

SWTYMWxa^  ±SJ>  TAimHr.L   WAT¥2  0>MPA5T.» 

Ita-tfTig — Bntienble   rsloe — ""  T.aTii?   covered     with 
«n£er  *' — baerrocr  at   v^ter  eompnaj — Poblic 
HeoItlL  Act^  18;r3v  nc.  211.  sibi.  I  <  i  *. 
IKiciBioa  oc   the  Court  of  AppenI  i  1^  Th;  TufMs 

L.B.,  96>  ;tifirn]ed. 


Tbts  was  am  appeal  from  a  •iccisrnn  oi  the  Coiirt  af 
Appeal,  'iatei  I>ecember  !^.  I^0.>.  ■^^^^■««"»^  a  *ieeiaiun 
of  Xr.  Jn:9tice  Wtr^t  ami  Xr.  Joature  Darim^.  siLtin^ 
aa  a  EHrisianal  Court,  •ia&el  Haccb  I>.  li!)::^.  Thn 
rcspcniienfia  were  the  oenipiers  of  certain  property— 
ta  wit,  a  LLjefjir — within  the  <iisQrct  of  Mm  appaUanta 
in  respect  of  wbicil  certain  general  lii-scr-JBG  ra^tjs  bave 
been  Levi^eL  on  che  rexpoa«ieaC5  aa  tile  oceunten  tiieceof , 
puraaant  to  section  111  of  the  Pobiie  H-^th  Act.  1*^75, 
ami  the  qciestioa  w^ft  whechf^r.  ascoriizii^  to  tiie  true 
eoascrrsctiaa  of  tilt;  section,  tib*  respon^iena.  as  sae& 
•empier^,  w*.are  ih&ble  bo  be  ■imiiiii  li  on  tlie  fsU  net 
▼ahre  of  tite  saiii  reservoir,  as  aaeiartameti  by  tile 
list  for  tb»  taa?  beim^  in  foree.  gr  to  be 
asacapcd  in  respect  of  the  saaa  •  in  the  proportion  «f  one* 
fjorth  part  only  of  sack  amuual  value.  Tte 
Ptrniic  Health  Act.  1>7>.  aacticn  IH.  after  proTi.iin^ 
for  the  iatkin?y  ami  te^yim;  of  general  •ii^teict  rates 
on  tile  occupier  of  all  kni«is  of  proqerty  for  db?  tfian 
betiu^  by  Inv  ■  m  aaihle  to  any  ease  for  tike  relief  of 
the  poor^enactei  '*"  •/? '  The  ...  occupter  of  any  land 
cover^i  with,  water  or  ased  only  as  a  canal  or  towing 
path,  tor  the  same  .  .  .  shall  be  a^seaseii  in  ruapect  of 
tile  sune  in  the  pc*?cvrtiun  of  one-fourtii.  part  only  of 
aocil  net  :»nn:iaJ  toIu*^  thereof.**  rbe  Court  oc  Sununaary 
Jurua4iiction  orii^refi  tiiot  tile  respomients  shouLi  pay  to 
tile  Appellants  the  sums  of  iL*i7  ami  ^\<i  >s.  4-i..  as  in 
resp«;ct  oc  the  foil  net  ^"""^^  Tulue  of  that  part  of  xius  w^i. 
raaerroir  situate  within  tiie  d::$crict  of  tbe  appi'iiants. 
The  respon«ieats  appiieiL  ta  toe  sud  Court  to  state 
an«i  SU3I  a  special  ca:>e  for  tile  ocLoicn  thereon  of  a 
IH^jHonal  Court.  T!te  ^uefFCioas  for  the  opinion  of 
tile  Court  w«v  . — "■'  vl-*  Whetiier  the  resenratr  ss  or  is 
not  "  Lvotl  ct^Tere^i  with  wjkSer  '  within  tike  meaning  of 
section  HI.  subeeccion  I  v^"^*  «C*  the  Pibiic  Heallb 
Act,  1575."  **  v'->  ^VTtether  the  appeLaa«s  vt^ 
BOW  respomients^  ou^t  to  be  ratc^i  in  respect  tiiereof 
under  tiie  said  section  in  propcrtion  of  ooe-foixrcb  pact 
only  of  thie  net  *""'»*t  valuie  of  th»*  su:d  reservoir  or 
open  the  full  aet  annual  Yahie  titen^f.*'  Hie  Dir^saoaal 
Court,  Mr.  Justice  Wrt^ifi  ami  Xr.  Justice  Dariint^, 
held  theaaaelTvs  boumi  by  the  ^iecia.on  of  the  Court  in 
the  ease  oc  "~  Re^*jn  t.  The    Rmun^ham  Water  Works 
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•Company  "  (1  Best  and  Smith,  84),  and  reyened  the 
order  of  the  Court  of  Bmnmary  Jurisdiction.  This 
decision  was  affirmed  by  the  Court  of  Appeal.  The  case 
IS  reported  below  in  68  JDV.,  Q.B.,  207. 

Sir  Edward  Clarke  Q.C.,  and  Mr.  H.  Courthorpe 
Munroe  were  for  the  appellants  ;  Mr.  Cripps,  Q.C., 
and  BIr.  Walter  C.  Ryde,  for  the  respondents,  were  not 
heard. 

The  LOBD  Chaxcellob,  in  moving  that  the  appeal  be 
dismissed,  said  that  no  argument  had  been  adduced  to 
•show  that  the  Legislature  used  the  words  **  land  covered 
with  water  "  in  any  other  than  their  natural  sense, 
which  had  been  attributed  to  them  by  the  Courts  for 
more  than  30  years.  Words  would  have  to  be  added 
so  as  to  make  the  statute  run  : — **  land  covered  by  water 
which  is  not  made  so  by  artificial  construction."  No 
such  words  had  been  added,  and  he  could  not  under- 
stand the  doubts  expressed  in  the  Divisional  Court. 

The  other  noble  and  learned  Lords  concurred. 

[Solicitors— Kent  and  Son,  for  the  appellants  ;  Lan- 
fear.  Tanner,  and  Lanfear,  for  the  respondents.] 


Court  of  Appeal  (A.  L.  Smith,  Collins,  )  1899. 

and  Vaughan  Williams,  L.JJ.)       5         Nov.  30. 
WOLFE  V.  DB  BBAAU.* 

Practice—Trial— Right  to  a  jury— O.  36,  r.  6. 

This  was  an  appeal  from  an  order  made  by  Mr. 
Justice  Lawrance  at  Chambers.  The  action  was  brought 
by  a  money-lender  to  recover  a  sum  of  money  lent  with 
interest.  On  a  summons  taken  out  by  the  plaintiff 
under  Order  14  for  leave  to  sign  final  judgment, 
Mr.  Justice  Lawrance  gave  the  defendant  uncondi- 
tional leave  to  defend,  and  directed  that  the 
•case  should  be  set  down  for  trial  in  the  short  cause  list. 
On  a  subsequent  summons  taken  out  by  the  defendant 
asking  that  the  case  might  be  tried  by  a  jury, Mr.  Justice 
Lawrance  ordered  that  it  should  be  tried  without  a 
jury.  From  this  order  the  defendant  appealed.  It  was 
-stated  that  it  was  a  common  practice  for  cases  in 
the  short  cause  list  to  be  tried  before  a  jury. 
Reference  was  made  to  Order  S6,  rules  3,  4,  5,  and  6, 
and  Order  14,  rules  6  and  8. 

Mr.  Foote,  Q.C.,  and  Mr.  Scarlett  appeared  for  the 
defendant  ;  Mr.  Hugo  Young,  Q.C.,  and  Mr.  Lowen* 
thai  for  the  plaintiff. 

The  CoUBT  allowed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  that,  if  Mr.  Justice 
Lawrance  meant  that  no  case  which  was  set  down 
in  the  short  cause  list  could  be  tried  with  a  jury,  in 
hiF  opinion  the  learned  Judge  was  wrong.  He  was  not 
satisfied  that  the  learned  Judge  had  exercised  his  dis- 
cretion and  had  come  to  the  conclusion  that  this  was 
not  a  fit  case  to  be  tri&l  by  a  jury.  He  therefore 
thought,  having  regard  to  Order  36,  rule  6,  which  said 
that  in  all  causes  or  matters  other  than  those  specified 
in  rules  3,  4,  and  5,  an  order  should  be  made  on  the 
application  of  either  party  for  trial  with  a  jury,tiiat  the 
appeal  ought  to  be  allowed  and  an  order  made  for  trial 
with  a  jury. 

Lord  Ju.stice  Collins  said  he  was  of  the  same 
opinion.  If  Mr.  Justice  Lawrance,  in  making  the  order 
giving  the  defendant  leavfi  to  defend,  had  made  it  one 
of  the  terms  of  the  order  that  the  trial  should  be  with- 
out a  jury  he  would  not  have  ventured  to  interfere  with 
such  a  direction.  But  the  order  for  leave  to  defend  did 
not  contain  any  such  condition.  The  order  with  regard 
to  a  jury  was  made  on  a  separate  summons.  He  did 
not  think  that  the  learned  Judge  intended  to  hold  that 
in  no  case  put  into  the  short  caose  list  could  there  be  a 
trial  with  a  jury. 

'Beportod  by  F.  G.  RCCKEa,  Esq.,  BarriBter-at-lAw. 


Lord  Juuticb  Vaughan  Williams  was  of  the  i 
opinion. 

[Solicitors— I.    Goldman,    for    the  plaintiff;    G.    J. 
Fowler,  for  the  defendant.] 


1899. 
Dec.  1. 


Court  of  Appeal  (A«  L.  Smith,  Collins,  ) 
and  Vaughan  Williams,  L.JJ.)         | 

j.  bavins,  j  un.,  and  sims  v.  london  and    south- 
weste&n  bank.* 

Bill  of  Exchange — Cheque,   what  is—''  Uncondi- 
tional order  for  payment  of   money  " — Bills  of 
Exchange  Act,   1882,    sec.   82 — ^Revenue   Act, 
1883,  sec.  17 — Negligence. 
Decision  of  Kennedy,   J.   (15  The  Times  L.B., 

226),  affirmed.  

This  was  an  appeal  by  the  defendants  from  a  judg- 
ment of  Hr.  Justioe  Kennedy  at  the  trial  of  an  action 
without  a  jury,  reported  in  15  The  Times  L.R.,  226. 
The  action  was  brought  to  recover  the  sum  of 
£69  7s.  as  damages  for  the  conversion  of  a  certain 
order  in  writing,  the  property  of  the  plaintiffs,  or 
in  the  alternative,  for  money  had  and  received. 
The  facts  were  as  follows.  On  July  7.  1898,  the 
Great  Northern  Railway  Company  gave  to  the  plaintiffs, 
in  payment  of  a  tradesman's  account,  the  following 
order  in  writing  : — **  The  Great  Northern  Railway 
Company,  London,  July  7,  1898.  The  Union  Bank  of 
Loudon  (Limited),  No.  2,  Prince 's-street.  Mansion- 
house,  B.C.  Pay  to  J.  Bavins,  jun.,  and  Sims,  the  sura 
of  £69  7s.  Provided  the  receipt  form  at  foot 
hereof  is  duly  signed,  stamped,  and  dated. 
£69  7s.  (Signature  of  secretary.)  (Signature  of 
assistant-secretary.)  Received  from  the  Great 
Northern  Railway  Company  the  above-named  sum 
as  per  particulars  furnished.  This  receipt  is  not  to  be 
detached  from  the  cheque.  Signature  .... 
Dated  .  .  .  ,  189  ."  The  order  was  crossed 
generally.  This  document  was  stolen  from  the  plaintiffs, 
neither  the  endorsement  nor  the  receipt  being  signed  by 
them.  The  document  was,  on  July  15,  1898,  brought 
to  the  defendants'  Shoreditoh  branch  by  a  man  who  was 
accompanied  by  the  husband  of  one  of  the  defendants' 
customers,  the  husband  being  in  the  habit  of  paying  in 
cheques  to  his  wife's  account.  At  the  request  of  the 
cashier  the  receipt  form  was  then  and  there  stamped* 
filled  in,  signed,  and  dated,  and  the  order  was  received 
by  the  defendants  for  collection.  The  signature  was 
badly  written  and  misspelt,  the  signature  in  the  receipt 
appearing  to  be  "  J.  Bavins,  Trench,  and  Sims."  The 
document  had  previously  been  endorsed  with  a  similar 
signature.  Neither  signature  was,  in  fact,  the  plaintiff's 
signature.  The  defendants  credited  the  amount  to  their 
customer.  On  July  16  the  defendants  received  in  good 
faith  from  the  Union  Bank  of  London  payment  of  the 
order ,and  dealt  with  their  customer  upon  the  footing  that 
the  sum  belonged  to  her  before  they  had  any  notice  that 
the  signatures  to  the  receipt  and  endorsement  were  for- 
geries. The  defendants  first  knew  on  August  13  that 
the  signatures  had  been  forged.  Between  July  16  and 
August  13  the  defendants'  customer  had  drawn  freely 
upon  her  account,  and  an  amount  exceeding  £C9  7s.  was 
drawn  out  by  her.  The  defendants  at  the  trial  relied 
upon  section  82  of  the  Bills  of  Exchange  Act,  1882, 
which  is  as  follows  :— **  Where  a  banker  in  good  faith  and 
without  negligence  receives  payment  for  a  customer  of 
a  cheque  crossed  generally  or  specially  to  himself,  and 
the  customer  has  no  title  or  a  defective  title  thereto,  the 
banker  shall  not  incur  any  liability  to  the  true  owner  of  the 
cheque  by  reason  only  of  having  received  such  payment. ' ' 
Mr.   Justice   Kennedy  held  that  the   order  was  not  an 
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aaeopditioiMl  order  for  ihts  pmfment  of  mon^  within 
ceettim  3  of  the  Billi  of  Exebuige  Aet,  1882,  and  was, 
tber»rfore,  not  »  cb^qoe  within  the  mesaing  of  lae- 
tiofi*  73  and  82,  mkI  that  the  defendaata  were  not  pro* 
teeted  from  iiaKility  to  the  plaintiffs.  He  farther  held 
that  the  plaintiff  a  were  eotitle'l  to  recover  not  merely 
the  iraloe  of  the  piece  of  paper,  but  the  amount  which 
the  defen/lanta  had  collected  on  the  order.  He  accord- 
ingly gare  ja«lgnicnt  for  the  i^intiffs  for  the  amount 
claimed,  llie  learned  Judge  further  held  that,  if  the 
order  wae  a  chcsqtie,  the  defeodanta  had  not  been 
guilty  of  negligence.  Bince  the  judgment  in  the  Court 
below  a  aection  wax  diacovcred  in  the  Revenoe  Act, 
1883  (4«  and  57  Vict.,  c.  55)— namely,  section  17. 
That  section  ma/Ie  an  important  alteration  in  the  law 
with  regard  to  tlie  protection  of  bankers  as 
enacted  in  the  Bills  of  Exchange  Act,  1882, 
but  in  consequence  of  the  alteration  of  the 
law  being  contained  in  a  Ilevenne  Act,  where  no  one 
would  in  ordinary  coune  look  for  it,  the  alteration,  it 
was  state^l,  ha^l  not  been  noticed  in  the  text  books  upon 
the  subject,  and  was  not  known  to  the  plaintiffs  or  the 
difftmiHnin.  That  section  enacts  that  **  sections  76  to 
K2,  both  {m;Ius|vo,  of  the  Bills  of  Exchange  Act, 
1882  .  .  .  shall  extend  to  any  document  issued  by 
a  cuatomor  of  any  banker  and  intenrled  to  enable  any 
person  or  body  corporate  to  obtain  payment  from  such 
chamber  of  the  sum  mentioned  in  such  document,  and 
shall  so  extend  in  like  manner  as  if  the  said  document 
were  a  cheque.  Provided  that  nothing  in  this  Act  shall 
lie  deemed  to  render  any  such  document  a  negotiable  in- 
strument." This  section  was  now  relied  upon  by  the 
defendants  as  making  this  order  a  cheque  and  thus 
bringing  the  bank  within  the  protection  of  section  82 
of  the  Bills  of  Exchange  Act,  1882. 

Mr.  Horbei't  Jacobs  appeared  for  the  defendants  ; 
Mr.  J.  F.  P.  ilftwlinson,  Q.O.,  and  Mr.  Denis  O'Conor 
a|)peared  for  the  plaintiffs. 

The  (*ouaT  dismissed  the  appeal. 

TiOnn  JiTrfTKJK  A.  L.  Hmith  said  that  the  defendants 
could  not  bring  themselves  within  the  protection  of  sec* 
tlon  82  of  the  Bills  of  Exchange  Act,  1882.  The  docu- 
ment was  not  a  cheque  within  the  meaning  of  that  Act, 
as  it  was  a  ronilitional  order  for  the  payment  of  money. 
Mr.  Justice  Kennedy,  however,  went  on  to  decide  that 
the  dofeu'lants  had  received  the  payment  for  their  cus- 
tomer without  uogligcnre.  That  was  merely  obiter.  It 
was  patent  that  the  endorsomejit  and  the  receipt 
were  not  signed  fn  the  same  name  as  that  of  the  payees. 
Upon  the  facts  of  this  case  there  was  clearly  negligence 
in  the  defendants  taking  this  document  as  they  did. 
Bince  the  trial  a  new  section  had  been  discovered — 
namely,  rcction  17  of  the  Revenue  Act,  1888,  which 
for  certain  purposes  mvist  be  read  into  section  82  of  the 
Bills  of  Exchange  Act,  1882.  While  enlarging  the 
moaning  of  the  word  cheque  in  that  section  it  left  the 
oondition  as  to  negligence  containeil  in  section  82 
applicable,  and  the  defendants  had  still  to  show  that 
they  had  received  the  document  without  negligence, 
'llierofore  the  defendants  wora  net  protected  under 
those  sections.  The  matter  stood  thus.  There  had 
been  a  clear  conversion  of  the  document  in  getting  the 
money  from  the  Union  Bank  and  placing  it  to  the 
customer's  credit.  ^Vhat  damages  were  recoverable  ? 
Bpeaking  for  himself , ho  did  not  think  itimport'^ntwliether 
the  damages  wt^re  in  respect  of  trover,  or  whether  the 
olaim  was  for  money  had  and  received.  The  defendants  had 
got  a  document  by  means  of  which  they  reoeivod  from  the 
Union  Bank  £69  7s.,  which  otherwise  they  would  not 
have  received .  Why  should  not  the  damages  in  trover 
he  £60  78.  Clearly,  however,  the  £69  78.  could  be 
recovered  ns  money  had  and  received  to  the  plaintiffs' 
uae.  The  defendants  received  the  money  from  the 
Union   Biink,  ai\d   in    the   following   August   they  had 


notice  that  the  plaintiffs  claimed  it.  From  that  date 
they  knew  thai  the  money  belonged  to  the  plaintiffs, 
and  in  the  circomstaoees  it  was  money  had  and  reeeiTed 
to  the  plaintiffs'  ooe  and  cookl  be  leooveied  as  such. 
It  was  no  answer  to  sach  an  action  to  say  that  the  de- 
fendants  as  agents  had  paid  the  money  to  their 
customer  as  principal,  lliey  had  not  done  so.  All  they 
had  done  was  to  credit  their  customer  with  the  amount, 
which  was  merely  a  eonditional  credit,  and  there  waa  no 
reason  why  they  should  not  now  debit  her  aoeoont  with 
the  amount  which  they  would  have  to  repay*  There 
wae  no  settled  account  such  as  debarred  them  f rona 
recovering  the  money  from  the  customer.  The  judgment 
was  therefore  right. 

Lord  Justicb  Colliks  concnrred.  He  said  that  it 
was  not  necessary  to  decide  whether  the  £69  7s.  could 
in  this  case  be  recovered  as  damages  for  the  conversion, 
because  the  same  end  could  be  reached  by  another  road, 
namely,  by  the  claim  for  money  had  and  received.  He 
desired  to  express  no  opinion  upon  that  point.  Here 
the  document  was  dealt  with  by  the  defendants  in 
such  a  way  that  they  received  from  the  Union  Bank  its 
full  face  value,  the  result  of  their  user  of  the  document 
being  that  they  received  the  money  to  the  use  of  the 
plaintiffs.  It  was  no  answer  that  they  bad  credited 
their  customer  with  the  amount,  as  that  was  only  a 
conditional  credit  depending  on  whether  the  document 
turned  ont  to  be  all  right.  There  was  no  settled 
account  between  them  and  their  customer,  nor  anything 
to  debar  them  from  recovering  the  snm  from  her. 

Lord  Justice  Vauohan  Wiluams  delivered 
judgment  to  the  same  effect. 

[Solicitors— White  and  De  Buriatte,  for  the  plaintiffs  ; 
Hubbard,  Son,  and  Eve,  for  the  defendants.] 


Chan    Div.    1 
ti.  J.)     ] 


1899. 
Dee.  K 


(North 

LONDON    AND    GLOBE    FlXANCK    CORPQBATION    V. 
KEMPMAN.* 

Practice — Subpcena— Service — Abuse  of  the  pro- 
cess of  the  Court— Serving  subpoena  prema- 
turely.   

This  action  was  for  the  purpose  of  making  an  agent 
account  for  alleged  secret  profits.  Two  motions  were 
this  morauig  made  on  behalf  of  stockbrokers  who  had 
been  subpoenaed  as  witnesses  at  the  trial  to  discharge 
the  writs  of  subposna,  on  the  ground  that  the  subpoenas 
had  been  issned  and  served  under  circumstances  that 
made  the  service  an  oppressive  abuse  of  the  process  of 
the  Court. 

One  motion  was  made  on  behalf  of  Mr.  W.  King 
Millar  and  his  partner,  Mr.  Thomas  Lloyd  Moatyn 
Llewellyn,  the  other  on  behalf  of  Mr.  Reitlinger.  The 
applicants  insisted  that  the  subpoenas  had  been  umeason- 
ably  served  at  an  unreasonably  early  time  and  for  a 
false  date,  and  iu  such  maimer  as  to  hamper  them  in 
their  movements  in  an  offensive  way.  The  writs  were 
taken  out  on  the  12th  ult.  They  required  attendance 
on  the  14th  ult.  and  from  day  to  day  during  the 
sittings.  They  were  served  on  the  15th.  At  that  date- 
the  plaintiff  corporation  had  not  only  not  delivered  their 
reply, but  on  the  18th  they  obtained  an  order  in  Chambers 
giving  them  a  month  further  time  within  which  to  deliver 
their  reply.  On  the  writ  were  endorsed  the  words  : — 
**  Notice  will  be  given  to  you  by  letter  or  telegram 
when  your  attendance  is  required."  Typewritten  letters 
to  the  witnesses  bearing  the  signature  Slaughter  and  May, 
the  plaintiffs'  solicitors, were  delivered  with  the  subpoenas 
in  the  following  terms  :—**  Referring  to  the  subpoena 
which   has   been   served  upon  you   herein,    yon  will  of 
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coarse  aaderatand  th&t,  as  is  stated  in  the  memorandam 
endorsed  on  the  back  of  the  writ  or  subpxna,  your 
Attendance  in  Court  will  not  be  required  until  you 
receive  notice  from  us  to  that  effect.  The  writ  as  a 
matter  of  form  requires  your  attendance  on  the  14th 
Inst. ,  the  above  action  beiug  in  the  list  of  actions 
to  be  taken  next,  but  we  shall  advise  you  in 
due  coarse  when  your  attendance  is  necessary." 
There  was  an  affidavit  by  the  secretary  of  the  plaintiff 
company  to  the  effect  that  the  object  of  serving  the 
BubpoBnas  so  early  was  to  keep  in  tou^h  with  the  wit- 
nesses.  A  managing  clerk  of  Messrs.  Slaughter  and  May 
»lso  made  an  affidavit  stating  that  the  statement  that 
the  action  was  in  the  list  of  actions  to  be  heard  next 
tras  an  error  and  that  the  general  purport  of  the  letters 
sent  with  the  subpoenas  was  in  common  form.  He 
deposed  :— **  There  is  no  foundation  so  far  as  1  know 
for  the  statement  that  service  of  the  subpoena  was  made 
for  any  other  purpose  than  for  securing  the  attendance 
of  the  applicants  at  the  trial  ;  the  reason  for  serving 
them  at  this  early  stage  ts  to  get  into  communication 
with  them  and  to  prevent  them  leaving  the  country  or 
being  out  of  the  way  without  the  plaintiff  company 
having  had  an  op  porta  lity  of  taking  their  evidence  on 
eomm'ssioa  or  otherwise  and  generally  to  get  in  touch 
with  the  witness.*' 

Mr.  Vernon  Smith,  Q.C.,  and  Mr.  Percy  Wheeler 
were  f  or  Messrs.  Millar  and  Llewellyn  ;  Mr.  Henry 
Terrell,  Q.C.,  and  Mr.  Younger  for  Mr.  Reitlinger  ; 
and  Mr.  M  artelli  for  the  plaintiff  company. 

Mi,  JusTTCB  North  commented  on  the  impossibility 
of  the  action  heing  set  down  for  trial  this  sittings,  and 
the  fact  that  the  force  of  the  subpoena  expired  at  the 
end  of  the  sitting  ;  he  read  part  of  the  evidence  on 
the  part  of  the  plaintiffs,  whieh  he  said  plainly  showed 
that  the  object  of  the  plaintiffs  in  taking  out  and 
serving  tie  wnts  at  so  early  a  time  was  to  keep 
eont.'ol  over  the  witnesses,  so  that  they  should  not 
go  ««vay  without  the  leave  of  the  plaintiffs,  and  if 
they  wished  to  go  away  should  only  do  so  on 
terms.  His  Lordship  did  not  intend  to  lay  down  an 
exact  rale  as  to  the  e%rliest  time  at  which  a  subpoena 
ti  at&en  1  can  properly  b3  served  :  but  in  his  opinion  in 
this  case  service  had  been  made  with  a  purpose  and 
when  the  parties  must  have  known  perfectly  well  that 
the  action  could  not  poss'bly  be  triei  during  the  present 
sittings.    He  must  allow  the  motion  with  costs. 

f Solicitors— Daifield  and  Bruty  ;  Tatham  and  Lousada  ; 
Slaoghter  and  May.] 


Chan.  Div.    ) 
J.)     J 


1899. 
Dec.  1. 


(Byrne,  J. 

SABLE  V.  KINOSCOTl.* 

Hnsband    and    Wife— Wife's    torts— Husband's 
liability. 


His  Lordship  delivered  judgment  in  the  above  action,  a 
report  of  whicd  appeared  in  The  Timesof  Monday, Novem- 
ber 27.  The  plaintiff,  a  widow,  living  near  Andover, 
at  the  request  of  thd  defendant,  Mrs.  Georgiana 
Howard  Kingscote,  had  consented  to  find  £2,000  to 
pay  for  oe.*taia  shires  to  be  bought  by  Mrs.  Kingscote 
for  thd  ioint  benefit  of  the  plaintiff  and  herself.  Sub- 
sequenUy,  Mrs.  Kingscote  telegraphed  to  the  plaintiff 
that  she  hal  bought  the  shares,  and  the  plaintiff  sent 
bills  for  the  £2,000,  which  were  discounted  and  the  pro- 
ceeds paid  to  Mri.  Kingscote.  Tha  present  action  having 
been  broag'it  by  the  plaintiff  to  protect  h)r  interests  in 
the  shares,  ^Trs.  K.ing4cote,  in  opposition  to  a  motion  by 
the  pUintiff  for  interim  relief,  swore  an  affidavit 
alleging  that  she  had  never    purchased   any  shares  with 
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the  £2,000.  The  plaintiff  stated  that  she  had  been 
induced  by  the  false  and  fraudulent  representations,  that 
the  shares  had  been  purchased,  to  advance  the  £2,000. 
Whilst  the  motion  was  pending  £500  had  been  paid 
to  the  plaintiff  on  account.  It  was  at  the  trial  of  the 
action  consented,  on  behalf  of  Mrs.  Kingscote,  that 
judgment  should  be  given  against  her  for  £1,500  and 
costs.  The  plaintiff,  however,  also  claimed  to  recover 
judgment  against  Mrs.  Kingscote* s  husband,  the  defen- 
dant. Colonel  Howard  Kingscote,  on  the  ground  that  a 
husband  was  by  the  common  law  answerable  for  the  torts 
and  frauds  of  his  wife,  notwithstanding  the  disabilities 
of  coverture.  It  was  argued  on  behalf  of  the  husband  that 
the  cause  of  action  was  connected  with  and  the  means  of 
**  effecting  a  contract  **  and  therefore  that  the  husband 
was  exempted  from  all  liability—**  Liverpool  Adelphi 
Loan  Association  v.  Fairhurst  "  (9  Exch.,  422,  p.  429). 

Mr.  Levett,  Q.C.,  and  Mr.  W.  Baker  appeared  for 
the  plaintiff  ;  Mr.  Whately  for  Mrs.  Howard  Kings- 
cote ;  and  Mr.  Latham,  Q.C.,  and  Mr.  Elgood  for 
Colonel  Kingscote. 

Mr.- Justice  Bvrnb,  after  referring  to  the  cases  of 
'*  Liverpool  Adelphi  Loan  Association  v.  Fairhurst  "  (9 
Exch.,  422,  at  p.  429)  and  **  Wright  v.  Leonard  '*  (11 
C.B.,  N.S.,  258),  said  that  he  was  of  opinion  that  the 
cases  in  which  the  husband  was  to  be  held  exempt  from 
his  common  law  liability  for  his  wife's  torts  must  be 
limited  to  cases  in  which  the  fraud  was  not  only  directly 
connected  with  the  contract  and  parcel  of  the  same 
transaction,  but  was  also  the  means  of  effecting  (in  the 
sense  of  obtaining)  the  contract,  and  that,  without  dis- 
regarding the  observations  of  Chief  Justice  Erie  in 
(«  Wright  V.  I^onard,"  he  ought  to  follow  the  clearly 
expressed  view  of  Mr.  Justice  Willes  and  Mr.  Justice 
Williams,  and  avoid  infringing  further  upon  the 
general  law  than  was  justified  by  the  authority  of 
"  The  Liverpool  Association  v.  Fairhurst.'*  In 
the  present  case  the  contract  was  effected  prior 
to,  and  independently  of,  the  fraud  complained 
of,  and  he  found  himself  unable  to  say  that  sach 
fraud  was  the  means  of  *'  effectmgthe  contract  "  in  the 
sense  in  which  that  expression  was,  in  his  opinion,  used 
in  the  judgment  in  the  **  Liverpool  Association  v.  Fair- 
hurst." It  therefore  followed  that  he  considered  that 
the  defendant  Colonel  Howard  Kingscote  was  liable  in 
damages  for  the  tort  complained  of.  His  Lordship 
therefore  held  that  the  plaintiff  was  entitled  to  judg- 
ment against  Mrs.  Howard  Kingscote 's  husband  for 
£1,500  and  costs. 

[Solicitors— Fraser  and  Cliristiau  ;  Powell  and  Burt.] 


Q.B.  Div. 

(Wright,  J.) 


1899. 
Dec.  1. 


BAM  AG  B  y.  WOMACK.* 

Landlord  and  Tenant — Lease — Covenant  to  repair 
—Wife  of  deceased  tenant— Liability. 


In  this  case  Mr.  R.  G.  Glenn  appeared  for  the  plain- 
tiff, and  Mr.  H.  F.  Manisty  for  the  defendant. 

This  was  an  issue  directed  to  be  tried  by  the  Master 
in  Chambers,  the  following  facts  being  admitted.  The 
defendant,  Mrs.  Sarah  Womaek,  was  married  before 
1878.  On  April  17,  IS78,  the  trustees  of  the  wUl  of 
Mary  Murray  leased  to  James  S.  Womaek,  the  de- 
fendant's husband,  Nos.  26  and  27,Portman-strpet  for  21 
years.  The  lease  purported  to  be  in  consideration  of  £900 
paid  by  the  def en'lant  out  of  moneys  belonging  to  her  for 
her  separate  estate  and  also  of  rent  reserve  1,  **  and 
of  the  covenants  and  agreements  hereinafter  contained 
on  the  part  of  the  said  J.  S.  Womaek  (the  husband), 
his  executors,  administrators,  and   assigns   to   be  paid. 
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obseryed,  and  performed."  The  final  clause  of  the  lease 
declared  that  J.  S.  Womack  woald  hold  the  premises  in 
trast  for  Sarah  Womack  as  part  of  her  separate  estate. 
Mrs.  Womack  is  described  in  the  lease  as  a  Court 
milliner  and  dressmaker,  and  intended  to  use  the  pre' 
mises  for  business  purposes,  and  it  was  admitted  that 
she  had,  from  the  first,  paid  the  rent  and  done  the 
repairs.  Mr.  Womack  died  in  1893  intestate,  and  no 
letters  of  administration  were  ever  taken  out.  Action 
was  now  beinfi;  brought  for  damages  for  breach  of  cove- 
nant to  repair,  and  the  isbue  directed  to  be  tried  was 
whether  Mrs.  Womack  was  bound  by  the  covenants  in  the 
lease.  The  question  was  argued  on  two  occasions  before 
Mr.  Justice  Wright. 

His  Lordship,  after  stating  the  facts  of  the  case, 
proceeded  : — The  only  question  which  it  is  open  for  me 
now  to  decide  is  whether  on  these  materials  alone,  in- 
cluding of  course  any  necessary  inferences  from  the 
admitted  facts,  it  can  be  seen  that  the  plaintiff  is 
entitled  to  succeed.  There  is  no  allegation  in  the  writ, 
nor  any  admission  of  fact,  that  a  new  contract  of  tenancy 
on  the  terms  of  the  lease  to  Mr.  Womack  was 
made  expressly  or  otherwise  between  the  plaintiff 
and  Mrs.  Womack,  or  that  she  became  execu- 
trix dc  son  tort  of  her  husband  in  respect 
of  this  lease  or  otherwise.  In  the  absence  of 
any  such  allegation  or  admission,  I  must  consider 
that  the  plaintiff's  claim  is  at  present  based  simply  on 
the  ground  that  Mrs.  Womack  always  had  the  beneficial 
interest  in  the  lease  and  always  occupied  under  it,  as  it 
was  intended  she  should  do,  and  i>aid  the  rent  and  per- 
formed the  covenants  which  her  husband  or.  his  estate 
was  liable  to  pay  and  perform.  In  other  words,  I  must 
take  it  that  she  neither  was  originally  liable  as  leasee, 
unless  the  lease  itself  made  her  Uable,  nor  after  her 
husband's  death  became  tenant  on  the  terms  of  the 
lease.  This  being  the  case,  there  is  no  legal 
contract  of  tenancy  shown  between  her  and  the 
plaintiff,  nor  any  contract  by  which  she  became 
legally  bound  by  the  covenants  in  the  lease.  Her 
liability,  if  any,  must  be  an  equitable  liability  depend- 
ing v.pon  her  beneficial  interest  alone  or  coupled  with 
the  fact  of  occupation.  It  seems  to  me  to  be  settled 
by  two  decisions  of  an  Appellate  Court—**  Walters  v. 
Northern  Coal  Mining  Co."  [1855]  (5  De  G.  M.  and 
Q.,  629).  and  **  Cox  v.  Bishop  "  [1857]  (8  De  G.  M. 
and  G.,  815)— that  there  is  no  such  equitable  liability 
even  where  possession  has  been  taken  by  an  equitable 
assignee  or  by  a  cestui  que  trust  who  has  agreed  with 
his  trustee  to  take  over  the  lease  and  has  entered  under 
the  agreement,  and  that  the  covenants  of  the  trustee  or 
assignor  ordinarily  bind  the  beneficiary  or  equitable 
assignee,  so  as  to  render  him  liable  to  an  action  on  the 
covenants  only  when  there  is  a  privity  of  contract 
between  him  and  the  original  lessor.  Nor  can  the 
equitable  assignee  be  compelled  by  the  landlord  to  take 
a  legal  assignment  of  the  lease  although  the  assignee 
has  entered  and  paid  rent  (**  Moore  v.  Grey  "  [1848] 
2  De  G.  and  Sm.  304).  In  **  Wright  v.  Pitt  "  [1870] 
(12  £q.,  408)  Vice-Chancellor  Malins  indeed  held  that 
the  equitable  assignee  of  a  mining  lease  most  account  for 
the  royalty  or  share  of  the  value  of  the  minerals  got  by 
him,  as  if  he  had  been  tenant  under  the  lease,  but  this 
decision  cannot  affect  the  decisions  of  the  superior 
Court,  and  may  be  supported  on  grounds  consistent 
with  those  decisions,  the  grant  of  the  minerals  being 
regarded  as  limited  or  conditional  on  the  payment 
of  the  royalty.  Nor  does  it  appear  to  me  to  make  any 
difference  that  in  the  lease  itself  the  lessee  declares 
himself  to  hold  the  lease  as  trustee  for  his  wife.  He  does 
not  purport  to  covenant  for  her,  but  for  himself. 
If  such  a  declaration  has  now  the  effect  of  making  her 
liable  to  an  action  on  his  covenants,  it  must  from 
the  fijst  have  had  that  effect  except  for  the  fact  of  her 


coverture.    But  it  seems  plain  that  the  intention  of  the 
deed  is  that  his  covenant   and    his   interest  in  the  lease 
are  accepted  as  the  sole  security  for  the  repairs  and  this 
for  the  very  reason  that  she  could  not  be  effectually  made 
liable.  Nor  does  the  principle  on  which  *  *  Castellan  v.Hod- 
son  "  [1870]  (10  Eq.,  47)  was  decided  appear  to  help  the 
plaintiff's  contention.    None    of  the    parties  here  stand 
in  the  same  relation  to  each  other  as  in  that  case,  which 
was  one  of  indemaity,not  of  covenant  ;  and  the  husband 
in  the  present  ease  coold   not  have  sued  his  wife.    This 
very  distinction  is  taken  in  •*  Cox  v.  Bishop,"  by  Lord 
Justice  Tumor,  who   points   out    that    the  obligation  as 
between  the  assignor   and   assignees   to  indemnify  doe« 
not   affect   the   relation   between   the   lessor   and    the 
assignee.    Moreover   in    **  Castellan  v.  Hodson  "    that 
judgment  turned  on  the   consideration   that  the  man  of 
straw  might  be  eliminated  because  he  was  a  bare  trustee. 
But   in  this  case  the  husband  was  not  a  bare  trustee,  but 
was  the  party  intended  to  be  made  liable  on  the  covenants, 
llie   result   is   that  on   the   allegations   and    materials 
before  me  I  am  not   able  to  say  that  the   action  can  be 
maintained.      But    upon     further    evidence    and    upon 
a    proper  claim     the   plaintiff   may    be   able  to   show 
that  the  payments  of  rent   by   Mrs.   Womack  since   her 
husband's  death   have   been   made  and   accepted  under 
such  circumstances  that  the  proper  inference  is  that  she 
herself  became  tenant  at  law    on  the    terms  of  the  case. 
See  •«  Buckworth  v.  Simpson  "  [1835]  (1  CM.  and  R.^ 
834).    Or    it  may    appear    that   she    paid    the  rent,  or 
dealt  with,  or  occupied  under   the  lease,    in  snch  a  way 
as  to  necessitate  or  justify    the  legal  inference   that  she 
became   executrix   de   son   tort.      In   either   of     these 
cases   she   may     be     personally     liable,     though     not 
necessarily  to  the  same  extent  or  in  the    same  way.      I 
am  not  at  present  in  a  position  to  find  the  facts    or    to 
draw  the  inference  necessary    for   determining  her  posi- 
tion.   I  can  only    direct   the   mode  in  which  the   faets 
are  to  be  ascertained.     His    Lordship  then  directed  .that 
the  issues  of  facts  should  be  tried  with  pleadings,  with- 
out a  jury,  and  that  the  costs  of    this  argument  should 
be  defendant's  costs  in  the  cause. 

[Solicitors— George  Tilling,  for  the  plaintiff  ;  Miude 
and  Tunnidiffe,  agents  for  Hem-y  Dacre,  for  the  de- 
fendant.] 


1899. 
Dec.  2. 


Court  of  Appeal  (A.  L.  Smith,  Collins,  > 
and  Vaughan  Williams,  L.JJ.)         \ 

HENSEY   V.    WHITE.* 

Master  and  Servant— IVIaster's  liability  to  servant 
—Workmen's  Compensation  Act,  1897—"  Acci- 
dent,*' what  is — Death  caused  by  disease. 


This  was  an  appeal  from  the  decision  of  the  County 
Court  Judge  of  Bedford  (Judge  Bagshawe,  Q.C.)  in 
proceedings  to  assess  compensation  under  the  Workmen' & 
Compensation  Act,  1897.  The  only  question  was  whether 
the  death  of  the  workman  was  caused  by  an  accident, 
the  Act  only  applying  where  Aere  was  personal  injury 
by  accident  to  a  workman.  The  appellant  was  the 
widow  of  a  cabinetmaker  named  Charles  Hensey,  who 
at  the  time  of  his  death  was  in  the  employment  of  the 
respondent.  It  appeared  that  the  workmen  had  to 
begin  their  work  in  the  morning  by  starting  a  gaa 
engine.  Upon  the  first  day  after  the  Christmas  holidays, 
1898,  when  the  workmen  resumed  work,  Hensey  and 
three  other  men  proceeded  to  light  the  gas  in  the 
engine  and  to  start  the  engine.  In  order  to  start  the 
engine  it  was  necessary  to  turn  a  large  wheel.  Hensey 
proceeded   to   attempt   to   hoist   the    wheel,  the  three 
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oiher  men  palling  it  down  on  the  other  side.  Owing  to 
tbgt  lapse  of  time  since  the  enfpne  was  last  used,  air 
had  got  into  the  engine,  and  the  wheel  would  not  move 
at  first.  The  men  made  a  second  attempt  and  they 
succeeded  in  moving  the  wheel,  when  Hensey  suddenly 
put  his  hand  to  his  stomach  and  left  the  place.  He  was 
found  immediately  afterwards  vomiting  blood,  and  he 
bled  to  death.  Death  was  caused  by  rupture  of  the  small 
blood  vessels  of  the  stomach  and  intestines.  The  deceased 
man  had  been  employed  on  the  work  for  several  years. 
A  pott-mortent  examination  was  made,  and  the  medical 
evidence  showed  that  the  deceased  man  had  boen  suffer- 
ing from  chronic  indigestion,  which  had  weakened  the 
blood  vessels  of  the  stomach  and  intestines,  and  there 
was  evidence  of  congestion  and  inflammation.  Two  of 
the  doctors  gave  it  as  their  opinion  that  the  rupture  of 
the  blood  vessels  was  caused  by  the  strain,  whereas 
another  doctor  stated  his  opinion  that  the  strain  apart 
from  the  disease  did  not  cause  the  blood  vessels  to  give 
way,  and  that,  in  his  opinion,  haemorrhage  of  the 
stomach  could  not  result  from  strain  without  disease. 
Hie  County  Court  Judge  found  that  to  make  it  an  acci- 
dent there  must  be  somethmg  happening  beyond  the 
mere  fact  of  a  disease  suddenly  taking  a  fatal  turn — 
e.<7.,  some  break  in  the  machinery,  some  fall  of  the 
workman,  or  something  else  out  of  the  ordinary  and 
normal  course  of  the  workman's  employment.  It  was 
not  enough  that  ordinary  hard  work,  carried  on  by  the 
worknmn  in  the  manner  intended,  had,  as  he  worked, 
suddenly  caused  his  disease  to  take  a  fatal  form.  He 
found  as  a  fact  that  the  deceased  man  had  been  long 
suffering  from  chronic  inflammation  of  the  internal 
coat  of  the  stomach,  caused  or  accompanied  by  con- 
gestion of  the  numerous  small  blood  vessels  in  that 
coat,  that  there  was  an  exudation  of  blood  from  the 
stomach  which  caused  death,  and  that  this  was  the 
result  of  the  congestion  and  chronio  inflammation  of  the 
stomach,  and  would  not  have  happened  without  it.  He 
accordingly  decided  in  favour  of  the  respondent. 

Mr.  Montague  Shearman,  for  the  appellant,  con- 
tended that  the  actual  and  immediate  cause  which  pro- 
duced death  eould  alone  be  looked  at.  The  predisposing 
cause  of  death  eould  not  be  looked  at.  The  County 
Court  Judge  really  only  found  that  without  the  disease 
the  strain  would  not  have  caused  death.  That  was  not 
a  finding  that  the  disease  Was  the  proximate  cause  of 
the  death.  The  strain  was  the  proximate  cause,  and 
that  was  an  accident.  He  referred  to  **  Winspear  v. 
Accident  Insurance  Company  "  (6  Q.B.D.,  42)  ; 
'*  Lawrence  v.  Accidental  Insurance  Company  " 
(7  Q.B.D.,  216);  **  Hamlyn  v.  Crown  Accidental 
Insurance  Company  '*  ([1803]  1  Q.B.,  750). 

Mr.  £.  Morten,  for  the  respondent,  was  not  called 
upon. 

The  Court  dismissed  the  appeal. 

Lord  Jcjstick  A.  L.  Smith  said  that  the  question 
was  whether,  upon  the  findings  of  the  County  Court 
Judge,  the  death  of  the  workman  was  caused  by  acci- 
dent. The  man  was  at  his  ordinary  work  and  the  wheel 
of  the  gas  engine  had  to  be  started.  The  wheel 
happened  to  be  rather  stiff,  and  there  was  some  diffi- 
culty in  starting  it.  When  attempting  to  start  the  wheel 
the  deceased  man  suddenly  put  his  hand  to  his  stomach 
and  left  the  place,  and  he  died  from  the  bursting  of 
blood  vessels  in  his  stomach.  Upon  the  post-mortem 
examination  it  was  found  that  the  stomach  was  not  at 
all  in  a  sound  condition.  Medical  evidence  was  given 
on  both  sides  as  to  the  man's  condition,  and  the  Judge 
upon  the  evidence  found  that  the  death  was  caused  by 
disease,  and  that  t-he  rupture  of  the  blood  vessels  was 
probably  caused  by  the »  man's  ordinary  work,  though 
npon  the  occasion  in  question  the  work  was  a  little 
more  arduous  than  usual.  The  Judge  came  to  the  con- 
clusion that  the  disease  and  not  an  accident  caused  the 
No.  r.-VoL.  XVI. 


death.  They  could  not  interfere  with  that  finding  of 
fact.  The  present  case  in  no  way  infringed  upon  any  of 
the  cases  cited.    The  appeal  must  therefore  be  dismissed. 

Lord  Justice  Collins  concurred.  It  was  clear  on 
the  findings  of  the  County  Court  Judge  that  the  element 
of  accident  was  entirely  wanting.  The  injury  arose  in 
the  ordinary  course  of  the  deceased  man's  work,  though 
there  might  have  been  a  little  more  exertion  used  by 
him  in  that  work  on  the  occasion  in  question  than  waa 
usual.  In  "  Fandorf  v.  Hamilton  "  (12  App.  Cas., 
518,  at  p.  524)  Lord  Halsbury  said  that  he  thought  that 
the  idea  of  something  fortuitous  and  unexpected  was 
involved  in  the  word  **  accident."  That  element  was 
wanting  in  the  present  case.  In  the  cases  which  had 
been  cited  a  fortuitous  and  unexpected  element  existed 
which  was  the  proximate  and  ultimate  cause  of  death. 

Lord  Justicb  Vauohan  Williams  concurred. 

[Solicitors— Pnrkis  and  Co.,  for  the  appellant ;  Hal- 
liley  and  Stimson,  for  the  respondent.] 


Court  of  Appeal  (A.  L.  Smith,  Collins,  )  1899. 

and  Vaughan  Williams,  L.JJ.)        )  Dec.  2. 

LLOYD  V.  SUQO  AND  C50.  (UMITED).* 

Master  and  Servant— Master's  liability  to  servant 
— Workmen's  Compensation  Act,  1897 — Acci- 
dent. 

This  was  an  appeal  from  the  decision  of  the  W^est- 
minster  County  Court  Judge  (Judge  Lumley  Smith, 
Q.C.)  in  proceedings  to  assess  compensation  under  the 
Workmen's  Compensation  Act,  1897.  The  respondent, 
George  Lloyd,  was  a  smith  in  the  employment  of  the  ap- 
pellants at  their  engineering  works  at  Westminster.  The 
respondent  was  at  the  time  of  the  accident  holding  aflatter 
on  the  anvil  for  another  workman,  called  a  hammerer, 
to  strike  the  flat  end  of  the  flatter,  when  tiie  hammerer 
by  accident  struck  the  rod  or  round  part  of  the  flatter 
and  jarred  the  respondent's  hand.  In  consequence  the 
hand  became  swollen,  and  gout  in  the  hand  was  brought 
on.  The  doctor  who  attended  the  respondent,  and  who 
was  called  as  a  witness  by  the  appellants,  said  toat  he 
had  attended  the  respondent  previously  to  the  aoeident 
for  gout  in  the  hand  and  elbow,  that  the  respondent 
had  gouty  diathesis,  and  that  he  thought  the  swollen> 
hand  was  caused  by  gout  brought  on  by  the  jar.  The 
doctor's  certificate  stated  that  the  respondent  was 
suffering  from  a  weak  hand  caused  partially  by  the 
injury.  The  County  Count  Judge  awarded  the  re- 
spondent 158.  a  week,  stating  that  the  respondent  cam 
within  the  Act. 

Mr.  Spbncxb  Bowbb,  for  the  appellants,  contended 
that  the  injury  to  the  hand  was  not  eaused  by  the  aoei- 
dent. There  was  no  evidence  that  the  injury  was 
solely  c&used  by  the  accident.  The  gout  was  the  eause 
of  the  swollen  hand. 

Mr  .Duckworth,  for  the  respondent,  was  not  called  upon . 

The  COXJBT  dismissed  the  appeal. 

LoBD  Justicb  A.  L.  Smith  said  that  he  desired  to 
say  that,  as  these  appeals  were  solely  upon  questions 
of  law  and  not  upon  questions  of  fact,  it  would  be  a 
great  assistance  to  the  Court  if  County  Conrt  Judges 
would  certify  particularly  what  their  findings  of  fact 
were.  In  the  present  case  the  County  Conrt  Judge  had 
only  reported  at  the  end  of  his  notes  that  he  awarded 
the  respondent  15s.  a  week,  but  the  Court  were  told 
that  he  further  said  that  the  respondent  came  within 
the  Act.  The  point  now  taken  was  that  there  was  no 
evidenoe  that  the  injury  was  solely  caused  by  the  acci- 
dent. The  evidence  showed  that  the  mis*hit  by  the 
hammerer  jarred  the  respondent's  hand.  That  mis-hit 
was  an  accident,  and  if  it  had  broken  the  hand  the  case 
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wonld  hare  admittedly  been  within  the  Aet.  It 
was  said  that  the  injury  to  the  hand  was  caused  by  the 
gont  and  not  by  the  accident.  The  doctor's  certificate 
stated  that  the  respondent  was  suffering  from  a  weak 
hand  caused  partially  by  the  injury.  Any  one  might 
have  a  weak  hand.  Was  it  to  be  said  that  in  such  a 
case  as  this  only  those  with  cast-iron  hands  came  within 
the  Act  ?  The  present  C!:^e  seemed  to  him  to  be  a 
perfectly  clear  case.  The  injury  to  the  hand  was  caused 
by  an  accident,  and  the  Act  applied. 

Lord  Ju.'ITIcb  Collins  concurred.  The  case  was  a 
-  clear  one.  There  was  a  jar  to  the  workman's  hand 
brought  about  by  the  hammerer  hitting  the  rod  and  not 
the  flat  end  of  the  flatter.  The  essential  element  of  an 
accident  causing  injury  existed.  The  Court  must 
assnme  that  the  County  Court  Judge  decided  every 
question  of  fact  necessary  to  support  his  decisiou  in 
favour  of  the  workman.  It  was  urged  in  effect  that 
the  injury  supervening  upon  the  jar  would  not  have 
been  nearly  so  great  had  it  not  been  for  the  gout.  That 
seemed  to  him  to  be  immaterial.  There  was  the  acci- 
dent and  the  consequent  injury,  and  the  extent  of  the 
injury  must  depend  upon  the  condition  or  the  constitu- 
tion of  the  person  injured  at  the  time  of  the  accident. 
The  principle  always  followed  in  cases  where  compensa- 
tion had  to  be  assessed  for  personal  injuries  caused  by 
negligence,  so  far  as  related  to  the  causes  contributing 
to  the  disability,  must  be  applied  in  cases  under  the 
Ae«i  of  1897.  Take,  for  instance,  the  case  of  a  delicate 
lady  receiving  a  shock  in  &  railway  accident.  The  injury 
would  be  much  greater  to  her  than  in  the  case  of  a  lady 
in  perfect  health.  In  each  case  the  Court  had  to  deal 
with  the  then  existimir  eondition  of  the  injured  person 
to  arrive  at  the  ultimate  result. 

Lord  Justiob  Vauohan  Williams  agreed. 

[Solioitors— Wynne  Baxter  and  KeeUe,  for  the  appel- 
lants ;  A.  Slater,  for  the  respondent.] 


Q.B.  Div.       ) 
(Bigham,  J.)     ) 


1899. 
Dec.  5. 


X«TIJi  SHIPPIKG  COMPANY  V.  OOBPOBATION  OF  OASDIFF, 
CHURCHILL  AND  SIM  THIRD   PARTIBS.* 

Shipping — Charter-party — Demurrage— Construc- 
tion  of  charter-party — Ship  to  be  discharged 
''  with  all  despatch  as  customary  ' ' — Insuflicient 
supply  of  railway  trucks. 

Tills  was  an  action  brought  by  the  plaintiffs  to 
recover  from  the  defendants  damages  for  the  detention 
of  the  ship  Cape  Wrath  during  the  discharge  of  a  cargo 
of  jarrah  wood  at  Cardiff.  The  defendants  were  sued  as 
endorsees  of  the  bill    of  lading  who  had  taken  delivery 

•  of  the  cargo.  The  defendants,  by  a  contract  dated  May 
SO,  18<>9,  had  bought  a  large  quantity  of  jarrah  wood 
from  Churchill  and  Sim,  the  third  parties,  of  which  the 
Cape  Wrath's   cargo   was  an  instalment  :    they  claimed 

■  an  indemnity  from  the  third  parties  under  a  clause  in 
the  contract  of  sale,  against  the  claims  of  the  plaintiffs. 
The   charter-party  which   was   incorporated  by  the  bill 

•of  lading  contained  the  following  clause  :— **  The 
ship  to  be  discharged  with  all  despatch  as  customary, 
weather  permitting.''  There  was,  in  fact,  considerable 
delay  in  the  discharge  at  Cardiff  owing  to  an  insufficient 
supply  of  railway  trucks  alongside  the  ship.  The  chief 
point  of  impoi-tanoe  raised  in  the  case  was  whether  the 
defendants,  who  had  contracted  with  the  Great  Western 
Railway  Company  for  the  snpply  of  trucks  for  the  dis- 
charge, were  liable  to  the  plaintiffs  for  the  delay  con- 
sequent upon  the  inmifBoient  supply.  The  facts  on 
which  this  point  was   decided   appear   sufficiently  from 
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the  judgment.  The  following  cases,  in  addition  to 
those  cited  in  the  judgment,  were  discussed  : — "  Castle- 
gate  Company  v.  Dempsey  "  ([L892J  1  Q.B.,  864)  ; 
•*  Good  V.  Isaacs  "  ([1892]  2Q.B.,  665)  ;  '*  Kruuse  r, 
Drynan"  (18  Sess.  Cas.,  4th  series  1,110)  ;  Carver  on 
Carriage  by  Bea,  sections  619,  619a. 

Mr.  Joseph  V(alton,Q.C.,  andMr.  D.  C.  Leek  appeared 
for  the  plaintiffs  ;  Mr.  Bnfus  Isaacs,  Q.C.,  and  Mr. 
Bailhache  for  the  defendants  ;  Mr.  Carvpr,  Q.C.,  Bfr. 
Scrutton,  and  Mr.  Mackinnon  for  the  third  parties. 

Mr.  Justicb  Bigham  said  that  the  defenlants  were 
charged  with  a  breach  of  their  contract  **  to  discharge 
the  ship  with  all  despatch  as  customary."  The  ship  had 
loaded  her  cargo  of  jarrah  wood  at  Fremaotle. 
There  was  a  considerable  delay  in  loading,  and  there 
arose  a  large  claim  for  demurrage  upon  that.  She 
arrived  at  Cardiff  on  October  2,  and  the  discharge  began 
the  next  day.  It  did  not  finish  until  November  23 — i.e.., 
a  lapse  of  46  working  days,  and  it  was  alleged  that  this 
delay  was  due  to  an  insufficient  supply,  on  the  part  of 
the  defendants,  of  trucks  to  receive  the  cargo.  He  was 
satisfietl  that  the  defendants  were  not  persoually  guilty 
of  any  neglect  in  the  matter.  By  contracting  with  the 
Great  Western  Railway  Company  they  bad  done  their 
best  to  get  trucks,  and,  so  far  as  they  were  concerned, 
they  had  made  the  best  use  they  could  of  the  trucks  so 
obtained.  That  there  was,  in  fact, an  insufficient  snpply  of 
trucks  alongside  the  ship  was  due  to  the  great  pressure 
of  traffic  at  that  time  upon  that  railway  company  and 
all  other  railway  companies.  It  was  argued  for  the 
plaintiffs  that,  if  the  defendants  by  reason  of  this 
pressure  of  traffic  could  not  get  more  wagons,  that  was 
a  misfortune  the  result  of  which  ought  to  fall  upon  the 
defendants  rather  than  the  plsintiffs.  This  involved  the 
question  of  the  true  meaning  of  an  undertaking  to 
**  discharge  with  all  despatch  as  customary,"  and  t-o 
arrive  at  that  meaning  a  number  of  cases  had  been 
cited.  In  *'  Wright  v.  New  Zealand  Shipping  Com- 
pany "  (4  Ex.  D.,  166)  the  obligation  of  the  charterers 
was  to  discharge  into  lighters,  and,  though  the  charterers 
procured  all  the  lighters  they  could,  they  were  held 
liable  for  not  supplying  a  sufficiency  of  lighters.  That 
case  had  been  explained  by  Lord  Herschell  in  **  Hick  v. 
Raymond  "  ([1893]  A.  C,  22),  on  the  ground  that 
the  charterers  had  not  done  their  best.  His  Lordship 
did  not  agree  with  that  explanation  of  Lord  Herschell 's. 
He  thought  that  in  ''Wright  v.  New  Zealand  Com* 
pany  "  the  charterers  did  their  best,  but,  having  given 
an  unqualified  undertaking  to  provide  lighters,  they  were 
bound  to  provide  them.  That  was  a  sufficient  ground 
for  distinguishing  **  Wright  v.  New  Zealand  Company  " 
from  the  later  eases,  such  as  *'  Fostlethwute  t. 
Freeland  "  (5  App.  Cas.,  699).  In  those  cases  the  words 
*  *  as  customary  ' '  were  added,  and  those  words  made 
all  the  difference.  They  meant  that  attention  must  be 
paid  to  the  rules  of  the  port  as  to  discharge,  the  practice 
of  the  port  as  to  the  appliances  to  be  used,  and  also 
the  practice  as  to  the  source  from  which  such  appliances 
are  to  be  obtainel.  Applying  those  considerations  to 
the  present  case,  he  found  that  the  practice  of  the  port 
of  Ourdiff  was  to  discharge  into  railway  wagons,  and  to 
procure  such  wagons  from  one  railwsy  company.  The 
principle  of  '*  Postlethwaite  v.  Freeland  "  was  directly 
applicable  to  the  case.  There  was  also  a  Scotch  case 
— **  Wyllie  V.  Harrison  "  (13  Sess.  Cas.,  fourth  series, 
p.  92) — which  was  almost  exactly  on  all  fours  with  the 
present  case.  Bvery  word  of  the  judgment  of  the  Lord 
Justice  Clerk  would  apply  to  this  case  ;  though  it 
should  be  added  that  his  Lordship  appeared  to  consider, 
as  several  English  Judges  had  done,  that  the  addition 
of  the  words  *'  as  customary  "  did  not  distinguish  the 
principle  of  '*  Postlethwaite  v.  Freeland  "  from  that 
of  •*  Wright  T.  New  Zealand  Company."  In  the  present 
ease  the  facts  were  that   the  defendants  had  done  their 
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best  to  obtftin  the  costomary  appliances  for  diacbarge, 
in  the  coatomary  manner,  and,  having  done  their  beat  to 
obtain  those  appliances,  they  had  done  their  best  to 
M%ke  use  of  them.  Upon  this  point  there  mnst  be 
judgment  for  the  defendants.  Upon  another  point — 
▼ia.,  whether  the  plaintiffs  oonld  recover  damages  for 
four  days'  detention,  daring  which  no  work  was  done, 
because  they  (the  plaintiffs)  were  exercising  a  lien  under 
the  charter-party  for  demurrage  incurred  during  loading 
at  Fremantle,  N.Z.— there  would  be  judgment  for  the 
plaintiffs  against  defendants  for  £70,  and  for  defendants 
against  the  third  parties  for  the  same  amount,  all  parties 
paying  their  own  costs. 

[Solicitors— Lowless  and  Co.,  for  the  plaintiffs  ; 
Riddell,  Vaizey,  and  Co.,  for  Wheatley,  Town  Clerk, 
for  the  defendants ;  Bum  and  Berridge,  for  third 
parties.] 


1899. 
Dec.  6. 


Court  of  Appeal  (A.  L.  Smith,  Collinfi,  > 
and  Vaughan  Williams,  L.J  J.)         ( 

S WAYNE  V.  C0MHISSI0XE3S  OF    INLAND  BBVENUE.* 

Revenue — Stamp    duty — Conveyance     on    sale — 
Assignment  of  part  of   leasehold  premises — Ap- 
X)ortioned     rent— Consideration— Stamp     Act, 
1891,  sec.  57,  Sched.  I. 
Decision  of  the  Divisional  Court  (16  The  Timet 

L.R.,  133)  affirmed. 

This  was  an  appeal  by  the  Commissioners  of  Inland 
Revenue  from  the  judgment  of  the  Divisional  Conrt 
(Mr.  Justice  Wills  and  Mr.  Justice  Brace)  upon  a  case 
state:!  under  section  13  of  the  Stamp  Act,  1891,  on 
appeal  from  the  Commissioners*  decision  as  to  stamp 
duty  on  an  instrament  ;  reported  in  15  The  Times 
L.R.,  138;  [1899]  IQ.B.,  335.  The  question  was 
whether  upon  the  sale  of  one  or  more  houses  out 
of  a  larger  number,  for  the  whole  of  which  one  rent 
was  payable  under  the  original  lease,  the  capitalized 
value  of  the  apportioned  part  of  the  rent  was  to  be 
added  to  the  premium  to  make  up  the  ad  valorem  duty 
payable.  The  facts  as  stated  in  the  Judgment  of  the 
Court  below  were  as  follows  : — In  this  case  one  Howell, 
by  an  indenture  of  lease  bearing  date  October  16,  1898, 
demised  to  one  Mills  a  parcel  of  ground  and  three 
dwelling-houses  then  in  course  of  erection  thereon  for  a 
term  of  99  years  at  the  yearly  rent  of  £3  16s.  6d. ,  and 
bj  the  said  indenture  Mills  covenapted  to  complete  the 
three  houses  and  expend  on  the  building  of  each  of  such 
houses  the  sum  of  £100  at  the  least,  and  he  also  entered 
into  numerous  other  stringent  covenants  such  as  are 
often  inserted  in  what  are  known  as  building  leasee. 
The  three  houses  were  erected  and  were  numbered  6,  7« 
and  8,  Bowden-hill- terrace.  Howell,  by  another  inden- 
ture of  lease  bearing  date  March  10,  1894,  demised  to 
Mills  a  parcel  of  ground  and  two  dwelling-houses  then 
in  course  of  erection  thereon  for  a  term  of  99  years  at 
the  yearly  rent  of  £2  lis.  The  covenants  in  this  inden- 
ture were  similar  to  the  covenants  in  the  indenture  of 
October  16,  1893.  The  two  houses  were  erected  and 
were  numbered  9  and  10,  Bowd en-hill -terrace.  By  an 
indenture  bearing  date  December  27,  1897,  made 
between  Mills  of  the  one  part  and  Annie  Pen^^lopo 
Swayne  (the  present  respondent)  of  the  other  part. 
Mills,  in  consideration  of  the  sum  of  £508  paid  to  him 
by  the  said  Annie  Penelope  Svrayne,  assigned  and  con- 
veyed mito  the  said  A.  P.  Swayne — first,  the  two  houses 
7  and  8,  Bowden-hill-terraee,  being  two  of  the  three 
houses  demised  by  the  indenture  of  October  16,  1893, 
and,  seooftdlj,  the  two  houses  9  and  10,  Bowden-hill- 
terraee,  being  the  two  houses  demised  by  the  indenture 
of  March  10,    1894,  to   hold   the   same   unto   the  said 
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A.  P.  Swajme  for  the  residue  then  unexpired  of  the  said 
several  terms  of  99  years,  subject  as  to  the  heredita- 
ments first  thereinbefore  described  to  the  apportioned 
yearly  rent  of  £2  lis.,  part  of  the  yearly  rent  of 
£3  16s.  6d.  reserved  by  the  indenture  of  October  16, 
1898,  and  to  the  observance  and  performance  of  the 
covenants  and  conditions  therein  contained,  and  subject 
as  to  the  hereditaments  secondly  thereinbefore  described 
to  the  payment  of  the  yearly  rent  of  £2  lis.  reserved 
by  the  indenture  of  March  10,  1894,  and  to  the  obser- 
vance and  performance  of  the  covenants  and  conditions 
therein  contained.  A.  P.  Swayne  covenanted  with 
Mills  to  pay  the  several  sums  of  £2  lis.,  and  to 
observe  and  perform  the  covenants  and  conditions  in  the 
said  leases  to  Mills  respectively  contained  anl  to  keep 
Mills  indemnified, and  Mills  covenanted  with  A.  P. Swayne 
to  pay  the  apportioned  rent  of  £1 5s.  6d.,  the  residue  of 
the  rent  reserved  by  the  indenture  of  October  16,  1898. 
The  question  was  what  was  the  amount  of  stamp  duty  tO' 
which  the  indenture  of  Deoember  27,  1897,  was  subject. 
The  Commissioners  were  of  opinion  that  the  uistrument 
was  chargeable  under  the  head  *'  Conveyance  on  Sale  " 
in  Schedule  I.  to  the  Stamp  Act,  1891.  In  aecordaneo 
with  their  practice  they  did  not  assess  duty  upon  the 
capitalized  value  of  the  yearly  rent  of  £2  1  Is.  payable 
in  respect  of  the  houses  numbered  9  and  10,  Bowden- 
hill-terraee.  They  were  of  opinion,  however,  that  duty 
was  chargeable  upon  thn  rent  of  the  same  amount  pay- 
able in  respect  of  the  houses  7  and  8,  Bowden-hill- 
terraee,  as  it  was  part  of  the  oonsideration  for  the  eon- 
veyanoe,  and  they  assessed  duty  upon  the  said  sunt 
multiplied  by  20  under  seetion  66,  subsection  2,  of 
the  Stamp  Act,  1891.  They  also  assessed  duty  upon 
the  sum  of  £503,  the  premium  payable  under  the  instru- 
ment, which  was  stamped  in  accordance  with  their 
assessment.  The  questions  for  the  opinion  of  the  Coart 
were  (1)  whether  the  indenture  of  Deoember  27,  I697« 
was  churgeable  with  the  duty  in  aceordance  with  the 
assessment  of  the  Commissioners  ;  (2)  if  not,  with  what 
duty  the  indenture  was  chargeable.  The  Divisional  Court 
held  that,  for  the  purpose  of  fixing  the  ad  valorem  duty, 
the  payment  of  rent  by  the  assignee  was  not  part  of  the 
consideration  for  the  assign  ent,  and  that  duty  was 
chargt  able  upon  the  £503  only.  The  Commissioners  of 
Inland  Revenue  appealed.  By  section  57  of  the  Stamp- 
Aot,  1891,  **  Where  any  property  is  conveyed  to  any 
person  in  oonsideration,  wholly  or  in  part,  of  any  debt 
due  to  him,  or  subject  either  certainly  or  contingently 
to  the  payment  or  transfer  of  any  money  or  stock, 
whetlier  being  or  constituting  a  charge  or  incumbrance 
upon  the  property  or  not,  the  debt,  money,  or  stock  is 
to  be  deemed  the  whole  or  part,  as  the  case  may  be,  of 
the  consideration  in  respeot  whereof  the  conveyance  is 
chargeable  with  ad  valorem  duty." 

The  Solicitor-General  (Sir  R.  B.  Finlay,  Q.C.)  and 
Mr.  Danekwerts  appeared  for  the  Commissioners. 

Mr.  Vaughan  Hawkins,  for  the  respondent,  was  not 
called  upon. 

Hie  Court  dismissed  the  appeal. 

LoBD  JusTTOB  A.  L.  SuiTH  said  that  in  his  opinion 
the  judgment  appealed  from  was  perfectly  correct.  The 
rent  of  9  and  10,  Bowden-hill-terraoe  was  £2  lis.,  and 
the  rent  of  6,  7,  and  8,  Bowden-hill-terraee  was 
£8  16s.  6d.  By  the  indenture  of  De<»mber  27,  1897, 
two  of  these  latter  houses,  Nos.  7  and  8,  were  assigned 
to  the  respondent  subject  to  the  yearly  rent  of  £2  lis., 
and  Nos  9  and  10  were  also  assigned  to  her  subject  to 
the  payment  of  £2  lis.  rent.  The  £2  lis.  rent  in 
respect  of  Not.  7  and  8  was  a  proper  apportionment  of 
the  £8  16s.  fid.  rent.  What  was  the  stamp  duty  pay- 
able P  As  to  Nos.  9  and  10  the  Commissioners,  aecord- 
ing  to  their  practice,  did  not  assess  the  dnty  upon  the 
capitalised  value  of  the  yearly  rent  of  £2  lis.  payable- 
in  respect  thereof.    For  the   reasons    given   by   Mr^ 


10-2 


Digitized  by 


Google 


»€8 


The  Times  Law  Reports. 


VoL  xTi. 


Ju«Uo«  Bruc«  iu  tho  Court  below  he  agreed  with  that 
view.  Then  as  to  tho  apportioned  rent  of  £2  lis.  pay- 
able in  respect  of  Ko8. 7  and  8,  onoe  it  wan  seen  that  the 
liabili^  to  pay  rent  was  inherent  in  the  thing 
demised »  he  coald  not  tee  the  difference  be^.weon  the 
case  of  Nos.  9  and  10  and  the  case  of  Nos.  7  and  8, 
where  the  rent  was  apportioned  by  the  parties.  He 
agreed  entirely  with  the  reasons  gi^en  by  Mr.  Justice 
ttruee  in  the  Court  below. 

Lord  Justick  C\)luns  said  that  he  entirely  agreed 
for  the  reasons  so  well  stated  in  the  Court  below,  which 
ike  eould  not  improTe  upon. 

LoHn  JcOTiCK  Vauohan  Williams  agreed. 

ISolieitors— *rhe  Solicitor  of  Inland  KoTenue  ;  Bridge - 
man  and  WiUeochs,  for  Bakor,  Watta,  Alsop,  and  Wooll- 
•combe,  Newton  Abbot.] 


1899. 
Dec.  G. 


<X>arlof  Appf«a(A.  L.  8mith«  Collins,! 
and  VaughanWiHiams,  L.JJ.)        | 

KNICim  l>KKr(LlMlTK1))T.  Cl>MHId9I0NEB8  OF  INLAND 
UKVKNCE.* 

Rfftwnu^  —  Stamp     duty  —  Dobenturoa — Amount 

8iH:ur«il->**M)a'ketablo  soourity  **— Stamp  Act, 

l^U  Soheil.  I. 

A  £100  debenture  nnWmable,  at  the  company's 
option,  on  a  futnro  date  at  £10S,  held  to  be  a 
security  for  the  former  siun  only  within  tho  Stamp 
Act,  mn,  ^hed.  I, 

l>ecision  of  the  Divisional  Court  (15  The  Timrs 
L.R.»  1:^1)  re\*er8ed. 


This  waa  an  appeal  ffo«  the  judgneat  of  the 
IKvisioaal  i>HiH  Mr.  Justice  Wills  and  Ur.  Justice 
B^rttse)  oa  a  case  stated  by  the  Commiswoner  of  Inland 
Hevenae  under  section  1$  of  the  Stamp  Act»  1891,  as 
to  the  elamp  to  be  placed  eo  a  debenteve  :  reported 
ia  U  rkf  r«M.'«  L  K.«  1:^1  ;  [l^;^)  1  Q.B.«  »3. 
The  deheatare  ceataiasd  theee  particulars  :— ;Share 
«apital  £530.000,  divided  into  «V>0,000  sharee  of  £1 
veeh.  Issue  of  40.000  debeatures  of  J^'lOO  each, 
vMfyiaf  iateff««t  at  the  rate  of  Jb'3  lOe.  |^r  c«*at .  per 
aaniaa.  The  debeature  contained  a  promise  by  the 
Knighia  Deep  ^limited)  to  pay  to  the  ^auner  and 
Jack  Frofdetary  Mines  tlimtuxl)«  or  other  the 
legisteted  h«>)d<r  for  the  tune  being,  subject  to  the 
coadktieae  eadoreed  theteoo.  the  sum  of  JklOO.  and  to 
pay  iaietset  t^reoa  at  the  rate  of  1^3  10s.  |^«r  cvut.  per 
aaaeas.  The  debeature  was  one  of  a  secies  for  ^^'Cttrinur 
V40U.0O0.  i^  CUiHe  $  ef  the  coaditions  dvb«atur\<e 
ol  the  aesainal  valvw'  of  lL:i«.eiHI  w^Mkki  be  red«enwd  by 
eke  coaipeay  ea  July  1»  li^O:^.  and  on  cttch  saccsediojc 
July  1  ap  to  aad  iaciufduHt  J^^*^  l^^  1^17*  whea  the 
fcahnee  th«a  eutstauidiax  would  be  rvUevmed.  'llie  im« 
pectaaft  dwee  waa  ClakStfe  ir»  whiich  was  as  foUows  t— 
^"fhe  ciMspaay  may  as  any  time  alter  July  1^1^00, 
r«die«M  thfe»  (^bifatur»  at  <K10;!^  en  nivtay  six  calee^Ur 
■toatha'  pcevioee  aotice.  «  «  .  Tpoo  tiie  eT^^uracioa 
eif  such  eoCMO  the  sazd  snaa  cf  £l\>>^  shall  Nfcom^^  pay^ 
abAe  as  iif  the  same  waa  the  amouat  «f  the  pruxct|%jd 
MMOwy:*^  hereby  9«.vaced  a»l  sImU  thweutK^a  <ea9#  te 
«.«ti7  inaicees.  lV>vKied  atway:»  theft  the  c<Na(>iU9iy  shall 
ao«  W  at  Itbertv  t«>  £iw  5uch  aotaee  atZees  c^Mftcurreatly 
it  shaU  j^vie  «iue  aee^.'e  to  ledaNtti  w  Ufef  awAaer  ;&U  thfe 
thea  euc^taadLuijf  u^rotrttCucee  «Mf  tho  sa»i  Mrt«t».  * '  l*be 
afTeUaals  wvie  a  foceifa  eoas^aay.  aeKt  the  ^K>Nmtuce 
wad^  sseJfe  aiosi  usm!e4  by  ^eas  m  the  IVi^nI  ILuft«tvivm 
eanl  was  va|»>ie  ot  beus|C  soU  m  a  srtoo^  aittrt^  us  t^ 
i'aited  IL'ja^vm.  th^  visebifaCvue  waa  char$«ebtc  au^:er 
^*heduZe  1.  l>tv&<va  Ck  e«'  %he  ^amp  .Vt.  l>i^K  a$  a 
''^  amrhelabH*  sevurt^y    .    .    «    v^^^  b«flt^f  a  s^eiHurtv^i  mie 
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transferable  by  delirery.  .  .  .  For  or  in  respect  of 
the  money  thereby  secured  :  the  same  ad  valorem  dnty 
according  to  the  nature  of  the  socority  as  upon  a  mort- 
gage.*' Tho  Commissioners,  being  of  opinion  that  the 
money  secured  was  the  sum  of  £103,  assessed  the  doou- 
ment  as  liable  to  a  duty  of  38.  9d.,  being  the  duty  pay- 
able on  a  mortgage  of  that  amount.  The  appellants 
contended  tbat  the  money  secured  .was  £100  only,  in 
which  case  the  duty  would  be  2s.  6d*  Tlie  Divisional 
Court  held  that  the  ad  valoreai  duty  was  chargeable  upon 
the  full  sum  of  £103,  as  being  the  money  secured  by 
the  debenture.    The  company  appealed. 

Mr.  Joseph  Walton,  Q.C,  and  Mr.  ScBrrroN,  for 
the  appellants,  contended  tbat  the  *'  money  secured  " 
by  the  debent^ue  was  £100  and  no  more.  Until  Jnly, 
1900,  no  more  could  possibly  become  payable.  The  pre- 
mium of  £3  which  the  company  would  hare  to  pay  if 
they  exercised  the  option  to  redeem  the  debeatures  at 
£103  was  a  price  paid  for  the  privilege  of  redeeming. 
The  dictum  of  Lord  Justice  (then  Mr.  Justice)  Van^^ian 
Williams  in  *^  RoweU  t.  Inland  Revenue  Commis- 
sioners '*  ([1897]  2  Q.B.»  194,  at  p.  198)  completely 
covered  the  present  case.  They  also  referred  to 
•*  Barker  v.  Smark  "  (7  M.  aad  W..  590). 

The  SoLicrroK-UENEBAL  (Sir  R.  B.  Finbty,  Q.C, 
and  Mr.  Danckwtuits,  for  the  CoDmiiasioners  of  Inland 
Revenue,  contended  that  by  the  terms  of  this  debenture, 
in  the  event  of  the  notice  to  redeem  at  £103  being 
given,  the  debenture  gave  a  oharge  for  that  sum.  It 
was  not  a  mere  optioa  to  redeem  at  a  premium  where  ao 
diarge  was  given  for  the  full  sum,  as  was  the  ease  con- 
templateil  by  Lord  Justice  Vaughaa  Williams  in 
*^  RoweU  ▼.  Inlaad  Reveane  Comnuaskems. "  Hooey 
secured  oa  a  contingency  waa  chargeable.  **  Dixon 
▼.  l^ies  '*  a  B.  and  Ad./343)  :  *•  l^saaing  ▼.  Raper  " 
a  E.  and  B..  164)  :  MaxwelKs  Otse  *'  (4  Court  of  Sesi. 
1^..  3rd  series.  ll:^l>. 

The  CovRT  allowed  the  appeal. 

Loan  Jv^u  E  A.  L.  SxrTH  said  that  the  sole  point 
was  whether  or  not  this  «lebentnre  was,  within  the 
mk'aatng  of  the  Stamp  Act,  1891,  a  security  for  £103 
or  for  £100.  Tpon  the  face  of  the  document  the  dehsatare 
was  for  £100  and  nv>  more.  Tbea  by  Claose  17  of  the 
conR.litione  eaulor^ed  oa  the  dt^bentare  the  ceoapany  had 
the  option,  if  they  ch«ee,of  paying  oS  the  debentures  at 
any  tin^e  after  July  1,  190<^that  was  to  m^y,  two  years 
at  least  K>fore  the  time  stipulated  ia  the  debeatures. 
Ia  his  opiaiieft  the  debenture  secured  the  son  of  £100, 
Bv>t  £103,  because  the  i>bli^v^r$  need  aever«  except  af 
their  own  will  and  pl^asure^  give  aotke  to  redeewi  tke 
d«rbentttr««  at  £103.  la  his  o(>uii«a  the  decision  of  the 
,l>\vi«ivinat  i>ourt  ia  ^^  RoweU  v.  Inland  Reverme  Caut- 
ttii^oners  '^  was  rijjc^t.  T^erv  a  cumpaay  had  tssaed 
drbenturee  of  Jb'lOO  ««ca.  each  debcatwre  contafnfait  aa 
uad^MtakittjC  by  the  cvHupaay  to  pay  to  the  hoI4«r  apoa 
a  $|'ecti)e>l  v^te  the  sum  v^f  JlI\}^.  tcti:eth«v  with  a 
pr^^m*um  o«f  £7  IlX^,  thereoa.  The  Cocrt  b«?JU  that  each  de« 
beature  was  a  ^ecttrity  for  £107  1(^.  Ia  the  pceeeat  ease 
Mr.  J^-iCare  WitU  said  in  the  CVwrt  b*fiow  ;iS5Wi  1  Q^.» 
at  pk  ;^>P  thAt  *^  if  there  v^re  »>  sbi«elute  cowaant  ti» 
(iMv  thv'  1^3  ia  a  certAia  evvat.  bc«  cnly  a  ^pciatioa 
tlutt  tf  th^  coiupaay  chuee  t^  ^uy  the  £3  they  were  to 
havt»  the  t^nvilc^  cf  pavio^p  cjf  the  prmctp^  fhouhl 
they  be  e^^ed  u|h^  ta  do  to.  tbl^  case  wvold  he 
vbdSftvHtt/"  Wuh  ill  !v*r*JVt  to  the  Wame^i  J^i^.  that 
piduMei^  exakctN-  ^ie«i«rtN>t  the  pcveent  case.  The  cum 
securest  wy^s  th^'<\'tV<\^  £W0,.  la-l  the  du^  char^cah^e 
wa!»  eoly  :bi.  iM. 

l.oiR»»  JvNT».vK  iVii?\^  cvMscunK>l.  TVcjcb  they  wvre 
vhHferujt^  frota  the  rif^UAt  tfttved  at  in  the  Ccurt  b«!^w« 
m  hfe«  view  they  wece  cettUty  ^ivjot^  <i^ec«  to  the  wpinwA 
of  Mr  JuAtce  W\<  ts  ss^  ev^cetfiwU  m  t^  peesai^  readi 
t>veft  ht%  juv*.,j:«Hrttt  by  l-*^c>l  J>:>cxe  Jl  l^  ?"mi>h 
t'becefv've  Im*  ^the  UW  J>A«%rce'    cU^ttted  ^h»  auBheciftj 
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"^si  Mr.  Justice  Wills   in   support   of   the  judgment  they 

-■^•re  now  pronouncing,  because  when  the  case  was 
stripped  of  the  fringe  in  the  nature  of  machinery  there 
-was  merely  a  stipulation  that  if  the  company  chose  to 
imy  the  £3  they  were  to  have  the  privilege  of  paying  off 
-the  principal  at  a  certain  date.  It  was  true  that 
littfore   the   company   could   exercise   the  option  of  re- 

-<leenuag  the  debentures  at  £103  they  must  conform  to 
certain   formalities.      But   whether   they  conformed  to 

-those  formalities  or  not  was  in  their  exclusive  option. 
Simply  stated,  the  £3  was  a  liquidated  sum  which  the 
company  undertook  to  pay  if  they  thought  it  worth  their 
while  to  pay  off  the  debentures  before  the  due  date,  and 
-thereby  to  deprive  the  debenture-holders  of  the  right  to 
receive  the  interest  thereon  up  to  that  date.  A  bond 
«could  not  be  said  to  be  a  security  for  something  which 
^as  only  payable  at  the  option  of  the  obligor. 

LoBD   JnsncB   Vauohan  Williams  delivered  judg- 
ment to  the  same  effect. 

[Solicitors— >JuIius  and  Thomas  ;    The  Solicitor  of  In- 
land Revenue.] 


<}ourt  of  Appeal  (Lindley,  M.R.,  ) 
Jeane,  P.,  and  Romer,  L.J.)     j 


1899. 
Dec.  6. 


DE  BBAAM  V.  FOBD.» 

Bill  of  Sale— Validity— Form  in  schedule  of  Act 
— Stipulated  time  for  payment. 

A  bill  of  sale  stipulated  that  the  principal  sum 
secured  should  be  repaid  "  on  or  before  Ist  Nov., 
1899  "  ;  held  that  it  was  substantially  in  accord- 
ance with  the  statutory  form,  and  was  valid. 

Decision  of  North,  J.  {anUf  p.  ,39),  reversed. 


This  was  an  appeal  against  a  decision  of  Mr.  Justice 
North  (reported  ante,  p.  39).  The  question  raised  was 
<apon  the  construction  of  section  9  of  the  Bills  of  Sale 
Act,  1882,  which  provides  that  **  a  bill  of  sale 
made  or  given  by  way  of  security  for  the  payment  of 
money  by  the  grantor  thereof  shall  be  void,  unless  made 
in  accordance  with  the  form  in  the  schedule  to  this  Act 
Annexed."  The  form  given  in  the  schedule  contains 
{inUr  alia)  the  fullowbg  clauses  :— '*  And  the  said 
A.  B.  doth  further  agree  and  declare  that  he  will  duly 
pay   to   the  said  C.   D.    the    principal    sum   aforesaid, 

together    with   the     interest  then   due,  by   eciual 

payments  of  £ on  the day  of [or  whatever 

else  may  be  the  stipulated  times  or  time  of  payment]. 
And  the  said  A.  B.  doth  also  agree  with  the  said  G.  D.  that 
•he  will  [here  insert  terms  as  to  insuranoe,  payment  of 
rent,  or  otherwise,  which  the  parties  may  agree  to  for 
the  maintenance  or  defeasance  of  the  security]. "  The 
plaintiff,  Jean  Andrfi  de  Braam,  had  borrowed  money 
from  the  defendant,  a  money-lender,  of  Cork-street. 
The  borrower  and  his  wife  gave  to  the  lender  a  bill  of 
sale  of  some  furniture.  It  was  thereby  agreed  that  pay- 
ment of  the  principal  sum  secured  should  be  made  *  *  on 
or  before  the  first  day  of  November,  1899.*'  The 
money  secured  was  not  paid,  and  the  defendant  was 
taking  steps  to  realize.  The  phiintiff  by  this  action 
chtimed  a  declaration  that  the  bill  of  sale  was  void,  and 
4bn  injunction  to  restrain  the  defendant  from  removing 
or  seising  the  furniture.  The  plaintiff  applied  for  an 
interim  injunction.  Mr.  Justice  North  was  of  opinion 
that  an  agreement  to  pay  on  or  before  a  nam  d  day 
was  an  agreement  to  pay  at  an  uncertain  time,  and  con- 
sequently that  the  bill  of  sale  was  not  in  accordanee 
with  the  statutory  form  and  was  void.  He  therefore 
granted  an  interlocutory  injunction.  The  defendant 
•appealed. 

Mr.  Herbert  Reed,  Q.C.,  and  Mr.  Thorn  Drury   were 

*BaportMl  bf  W.  L.  Cabell.  Esq..  Barriit»r-at-Law. 


for  the  defendant  ;    Mr.  E.  G.  Macnaghten,  Q.C.,  and 
Mr.  Stewart  Smith    were  for  the  plaintiff, 
llie  CouBT  allowed  tl^e  appeal. 

The  Masteb  of  the  Rolls  said  that  in  this  case  the 
Gourt  had  to  do  that  which  they  seldom  did— viz.,  to 
attend  to  form,  not  to  substance.  They  were  driven  to 
that  by  section  9  of  the  Act.  It  was  plain  enough  that 
this  bill  of  sale  was  not  in  the  statutory  form  ;  the 
question  was  whether  it  was  *  *  in  accordance  "  with 
that  form.  This  was  an  old  difficulty  which  had 
puzzled  the  Court  before.  ^What  was  meant  by  "in 
accordance  ' '  with  ?  His  Lordship  could  only  take  the 
meaning  from  what  was  said  by  the  House  of  Lords  in 
"  Simmunds  v.  Woodward  "  ([1892]  A.C.,  100).  There 
Lord  Halsbury  said,  at  p.  108,  '*  If  the  bill  of  sale 
in  substance  performs  the  function  which  the  statute 
intended  to  be  performed  by  that  form,  it  appears  to 
me  that  it  is  complied  with."  It  was  obvious  from  the 
form  that  the  time  for  the  * '  payment  ' '  of  the  debt 
must  be  fizod.  \Vhat  was  the  meaning  of  *'  payment  "  Y 
In  his  Lordship's  opinion  it  meant  the  time  at  which 
payment  was  to  become  obligatory— the  time  at  which 
the  borrower  must  i)ay  or  he  could  be  sued  for  the 
debt.  The  time  at  which  the  obligation  to  pay  was  to 
arise  mu.st  be  defined  in  the  bill  of  sale.  It  had  been 
decided  in  previous  cases  that  if  that  time  was  not 
distinctly  fixed— €.  ff, ,  if  the  money  was  made  payable 
on  demand,  the  bill  of  sale  would  be  void.  The  Court 
were  now  asked  to  stretch  those  decisions,  and  to  aay 
that,  although  a  time  for  ^layment  was  fixed,  yet  the 
bill  of  sale  was  void  because  the  grantor  had  .stipulated 
that  he  might  pay  off  the  money  sooner,  lliis  was  a 
rather  startling  proposition.  But  look  at  the  matter  a 
little  more  closely.  Suppose  there  had  been  a  covenant 
to  pay  the  money  on  a  fixed  day,  with  an  added  proviso 
that  the  grantor  should  have  an  option  to  pay  it  sooner. 
Tliat  would  have  been,  as  a  '^  defeasance  of  the 
security,"  perfectly  in  accordance  with  the  statutory 
form.  Could  it  be  said  that,  because  the  bill  of  sale 
was  not  precisely  in  that  form,  it  was  not  in  accordance 
with  the  statutory  form  ?  His  Lordship  could  not  go 
that  length.  The  learned  Judge  had  lost  sight  of  the 
fact  that  the  tune  of  payment  was  the  time  when  pay- 
ment was  to  become  obligatory.  The  appeal  must  be 
allowed.  The  costs  in  both  Courts  must  be  the 
defendant's  costs  of  the  action. 

The  Pb£Sid£NT  of  the  Puobate  Divlsion  said  that 
two  views  of  the  construction  of  section  9  were 
obviously  possible  and  two  views  had  in  fact  been  taken. 
Butin*'iM?  parU  Stanford"  (17  Q.B.D.,  259)  the 
majority  of  the  full  Gourt  of  Appeal  adopted  the  more 
liberal  construction.  Lord  Justice  Bowen,  who  delivered 
the  judgment  of  the  majority,  said  (17  Q.B.D.,  at  p. 
270): — **  A  bill  of  sale  is  surely  in  accordance  with 
the  prescribed  form  if  it  is  substantially  in  accordance 
with  it— if  it  does  not  depart  from  the  prescribed  form 
in  any  material  respect.  But  divergence  only  becomes 
substantial  or  material  when  it  is  calculated  to  give 
the  bill  of  sale  a  legal  consequence  or  effect,  either 
greatei*  or  smaller,  than  that  which  would  attach  to  it 
if  drawn  in  the  form  which  has  been  sanctioned,  or  if 
it  departs  from  the  form  in  a  manner  calculated  to  mis- 
lead those  whom  it  is  the'  object  of  the  statute  to  pro- 
tect." That  view  commended  itself  to  his  Lordship 
rather  than  the  narrower  view  which  was  taken  by 
Lord  Justice  Fry.  The  nuijority  of  the  Court  there 
held  that  the  bill  of  sale  must  be  in  substance  in  accord- 
ance with  the  statotory  form.  Here  the  effect  of  the 
bill  of  sale  was  to  impose  on  the  grantor  an  obligation 
to  pay  the  money  on  a  fixed  day  ;  but  an  option  was 
given  to  him  to  pay  it  earlier.  Was  that  in  substanoe 
in  accordance  with  the  statutory  form  ?  Inhere  must,  no 
doubt,  be  a  stipulated  time  for  payment — a  stipulated 
time  at  which  the  grantor  was  bound  to  pay.  The  stipu- 
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Utton  in  tlie  present  caae  was  not  at  yariance  irith  the 
sUtatory  form.  When  it  came  to  the  provision  for 
defeasance  of  the  security  the  statutory  form  was  not 
so  peremptory  as  in  its  earlier  part.  It  left  the  terms 
and  the  language  of  the  defeasance  at  the  option  of  the 
parties.  As  to  the  payment  of  interest,  thonjih  it  was 
not  so  stated  expressly  in  words,  the  effect  of  the  deed 
was  that,  whenever  the  principal  money  was  paid  off, 
interest  was  to  be  paid  up  to  the  time  of  the  payment 
of  the  principal. 

LoiiD  Ju»TiCB  Rom  SB  agreed.  He  woald  only  add 
that  yon  conld  not,  under  the  guise  of  a  defeasance, 
introduce  a  proyision  inconsistent  with  the  prior  part 
of  the  form.  There  was  no  such  inconsistency  in  the 
present  case. 

[Bolicitors— H.  Emery  Davies  ;  O.  J.  Fowler.] 


Chan    Diy.    \  1899. 

(Byrne,  J.)     t  Dee.  6. 

IN  BE  OTKBWEO'S  ESTATE— HAAS  V.    DITBAWT.* 

Stock  Exchange — Carrying  over — Broker— Autho- 
rity— Death  of  customer — Determination  of 
broker's  authority. 


This  was  an  application  by  the  plaintiff  to  be  admitted 
as  a  creditor  against  the  estate  of  the  deceased  in 
respect  of  certain  Stock  Exchange  transactions  under 
the  following  circumstances  :— The  plaintiff  was  a  stock- 
broker and  the  deoeased,  Mr.  Charles  Oyerweg,was  a  client 
with  whom  he  had  had  dealings  for  a  number  of  years. 
Mr.  Oyerweg  died  on  March  24,  1898,  having  then  open 
with  the  plaintiff  accounts  for  certain  stocks  and  shares, 
the  most  important  of  which  was  one  for  £10,000 
Ecuador  bonds.  On  hearing  of  Mr.  Oyerweg' s  death  the 
plaintiff  endeavoured  to  obtain  instructions  as  to  what 
was  to  be  done  with  the  stocks  open,  but  could  not 
obtain  any.  The  plaintiff  thereupon  carried  over  all  the 
stoeks  tor  the  Stock  Bxehange  account  for  March  38, 
1898,  and  he  again  carried  them  over  for  the  first 
account  in  April.  After  this  he  received  notice  that  a 
meeting  of  Mr.  Overweg's  creditors  was  to  be  held  and 
that  the  estate  was  insolvent.  The  plaintiff  theu 
closed  all  the  stocks  except  the  Ecuador  bonds,  but  was 
unable  to  get  rid  of  them  until  April  S9,  1898.  This 
transaction  resnltiHl  in  a  lose  of  £383  12s.  3d. ,  and  for 
this  sum  the  plaintiff  now  claimed  to  be  admitted  as  a 
creditor. 

Mr.  Q.  Cave  appeared  for  the  plaintiff  :  Mr.  Levett, 
Q.C.,  and  Mr.  DanekweKs  appeared  for  the  defendant. 

Mb.  Justice  Bvbne,  in  delivering  judgment,  said, 
—Hie  plaintiff,  Julius  Haas,  acted  as  broker  for  Charles 
Overweg,  who  died  on  Mareh  24,  1898.  On  that 
day  he  was  under  contract,  as  a  result  of  a  continuation 
transaction,  to  take  up  and  pay  for  on  March  30 
(amongst  other  securities)  10,000  New  Ecuador  bonds. 
The  next  settling  day  after  the  death  was  March  28. 
Upon  the  death  of  Overweg  any  authority,  express  or 
implied,  to  Haas  as  his  broker  to  effect  a  continuation, 
determined  (see  **  Phillips  v.  Jones,*'  4  The  Timet 
L.R. ,  401),  and  Haas  was  entitled  immediately  upon 
the  death  to  sell.  In  fact,  on  the  following  settling  day, 
Mareh  28,  he  carried  over,  that  is  to  say,  he  effected  a 
fresh  continuation,  by  entering  into  a  contract  for  sale 
at  21 4  and  a  contract  for  repurchase  on  the  next  settle- 
ment at  21  j,  plus  6  per  cent,  contango,  lliis  is  the 
ordinary  method  of  carrying  over,  and  it  was  argued 
that  the  sale  ought  not  to  be  regarded  as  a  true  sale, 
but  as  a  nominal  sale  only,  not  inyolving  acoountablHty 
on  the  part  of  the  broker  unless  upon  the  footing  of 
aoeepting  the  contract  for  reporohase  also,  and  «hat  the 
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broker  if  liable  at  all  ought  only  to  be  held  answerable 
in  damages  for  the  loss  which  conld  be  shown  to  have 
arisen  by  reason  of  the  continuation  and  ultimate  sale 
actually  effected.  But,  as  is  shown  by  the  ease  of 
**  Bongioyanni  v.  Soci6t6  66n6rale  *'  (54  X. 2*.,  320), 
a  continuation  really  is  in  form  and  in  law  a  sale  anA 
repurchase,  or  purchase  and  resale,  as  the  case  may  be, 
and,  notwithstanding  the  faet  that  there  is  some  evidence 
to  show  that  upon  a  sale  nmpliciter  a  smaller  amount 
would  perhaps  have  been  realized,  I  do  not  think  that 
the  broker  can  be  heard  to  say  that  the  sale  ought  not 
as  between  himself  and  his  principal  to  be  treated  as  a 
sale,  because  he  without  authority  at  the  same  time 
entered  into  a  contract  to  purchase  again  at  the  next 
settlement.  Under  rule  70  of  the  Stock  Exchange  rules, 
all  continuations  shall  be  effected  at  the  making  up 
price,  or  at  the  then  existing  market  price,  and  in  tb* 
present  ease,  as  appears  by  the  affidavit  of  Mr.  Haas,  the 
transaction  was  effected  at  the  making  up  price,  which 
I  apprehend  may  be  taken  to  represent  as  nearly  as  may 
be  the  market  value  of  the  securities.  If  he  had  been  so 
minded,  Mr.  Haas  eould  have  closed  the  account  on 
Mareh  28  by  selling  in  the  market,  relying  upon  his 
right  to  indemnity  against  the  estate  of  his  principal  in 
respect  of  any  loss,  but  he  preferred  to  sell  in  a 
different  way.  I  have  not  to  consider  the  question 
whether  or  not  the  legal  personal  representative  could 
have  elected  to  adopt  the  continuations  actually 
effected  and  the  ultimate  vale  at  a  later  date, had  it  been 
to  his  interests  to  do  80,  inasmuch  as  he  elects  to  stand 
by  «he  contract  for  sale  entered  into  on  Mareh  28, 
1898.  It  appears  to  me,  therefore,  that  the  plidntiff 
fails  in  his  eontention  and  he  must  pay  the  costs,  except 
that  I  do  not  think  he  ought  to  pay  any  extra  oosts 
occasioned  by  the  change  in  the  form  of  proceedings, 
whioh  was  originally  inconvenient,  and  which  was 
changed,  I  believe,  at  the  instance  of  the  Court,  both 
parties  consenting.    Such  costs  must  be  very  trifling. 

[Solicitors— L.    S.    Gregson ;     Goldberg,     Langdon, 
Bennett,  and  Newall.] 


Chan.  Div.        ) 
(Stirling,  J.)     j 


1899. 
Dec.  6. 


JOHNS  v.    PINK.* 

Practice — Execution — Elegit— Tenant  bv  elegit- 
Nature  of  interest. 


This  was  a  motion  for  an  njunction  to  re- 
strain the  defendant  from  distraining  on  eight  houses- 
in  Wearside-road,  Lewisham,  and  arose  under  the 
following  circumstances  :— ^By  eight  indentures  of  lease 
dated  July  80,  1897,  the  eight  houses  in  ques- 
tion were  respectively  demised  to  a  Mrs.  Cole  for 
the  term  of  99  years  from  September  29,  1896.  By  an 
indenture  dated  July  31,  1897,  Mrs.  Cole  demised  the 
eight  houses  to  the  plaintiffs  for  the  term  of  99  years 
granted  by  the  respective  leases  thereof,  except  the  last 
three  days  thereof,  by  way  of  mortgage,  to  secure  the- 
repayment  of  £1,800  and  interest  ;  and  she  entersd 
into  a  covenant  with  the  plaintiffs  for  the  payment  of 
the  rents  and  performance  of  the  covenants  reservad  1^ 
and  contained  in  the  leases.  By  an  indenture  also  dated 
July  31,  1897,  the  eight  houses  were  conveyed  to  the 
defendant  in  fee  simple,  subject  to  and  with  the  benefit 
of  the  eight  leases  to  Mrs.  Cole.  At  Christmas,  1898, 
two  quarters'  rent  were  due  under  each  of  the  leasea 
from  Mary  Louisa  Cole,  and  the  defendant  brought  an 
action  against  her  in  the  Queen's  Bench  Division  for 
these  arrears,  and  on  February  9,  1899,  recovered 
judgment  for  £20   and   £5  5s.  costs.    On  the  same  day 
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the  defendant  issued  a  writ  of  elegit  against  Mrs.  Cole 
under  the  judgment.  On  February  17,  1899,  an  in- 
quisition was  held  under  the  writ,  and  by  an  instrument 
under  the  seals  of  the  sheriff  and  the  joron  it  was 
stated  that  the  jurors  found  that  Mrs.  Cole  was 
possessed,  as  of  her  own  lands  and  tenemimts,  of  the 
eight  houses*  whieh  the  jurors  found  to  be  of  the  annual 
value  of  £200  ;  and  that  the  sheriff  on  the  day  of 
taking  the  inquisition  had  caused  these  lands  and 
tenements  to  be  delirered  to  the  defendant  »t  reasonable 
price  nad  extent  in  accordance  with  the  writ.  The  writ 
mnd  instrument  were  handed  by  the  sheriff  to  the  de- 
fendant'e  solicitors,  bat  had  not  been  filed  in  Court, 
nor  had  the  defendant  proceeded  further  under  the 
writ.  At  the  date  of  the  inquisition  Mrs.  Cole  was  in 
receipt  of  the  rents  and  profits  of  the  property  ;  but  on 
March  28,  1890,  the  plaintiffs  appointed  a  receiver  of 
these  rents  and  profits,  who  duly  entered  into  receipt 
thereof.  On  June  24,  1899,  a  farther  half-year's  rent 
became  due,  and  on  June  28  the  defendant  levied  a 
distress  on  all  the  eight  houses  for  the  recovery  thereof. 
The  present  action  was  then  brought  and  notice  of 
motion  given,  it  was  agreed  that  the  hearing  of  the 
motion  should  be  treated  as  the  trial  of  the  action. 
The  questions  of  law  arising  upon  the  facte  above  stated 
appear  from  his  Lordship's  judgment. 

Mr.  Jenkins,  Q.C.,  and  Mr.  Johnston  Edwards  were 
for  the  plaintiffs  ;  and  Mr.  Upjohn,  Q.C.,  and  Mr. 
B.  J.  Parker  for  the  defendant. 

Mb.  JuariCB  Stibling  said  that  the  grounds  on 
which  the  plaintiffs*  case  was  rested  were~(l)  that  the 
defendant  had  become  an  assign  of  the  term  vested  in 
Mrs.  Cole,  and  was,  as  between  her  and  himself,  bound 
to  indemnify  her  against  the  rent,  while  she  was,  by 
express  eontract  contained  in  her  mortgage  deed,  bound 
to  indemnify  the  plaintiff8,and  that  the  Coort,  to  avoid 
eircaity  of  action,  would  enforce  directly  against 
the  defendant  at  the  instance  of  the  plaintiffs  the  right 
-which  Mrs.  Cole  herself  had  ;  (2)  that  the  defendant, 
being  an  assign  of  the  term  vested  in  Mrs.  Cole,  would 
be  liable  to  the  reversioner  for  the  rent,  and  being  him- 
self reversioner  could  not  enforce  by  distress  the  pay- 
ment of  the  rent  which  he  was  himself  liable  to  pay  as 
-assign  of  the  lease.  As  regarded  the  first  of  these 
points,  assuming  that  the  defendant  bad  become  sl 
assign  of  the  term  vested  in  Mrs.  Cole,  bin  Lord-ship 
was  nnable  to  see  that  under  the  circumstances  of  the 
•ease  the  defendant  had  as  between  himself  and  Mrs. 
Cole  become  liable  to  indeomify  her  against  the  rent  due 
to  the  ja  Igment  creditor.  The  primary  relation  between 
Mrs.  Cole  and  hunself  was  that  of  debtor  and  creditor, 
and  not  of  assignor  and  assignee.  He  might  have  made 
liimself  liable  to  the  lessor  for  the  rent,  and  he  might 
be  nnable  to  satisfy  his  judgment  d«bt  without  payment 
of  that  rent,  and,  if  so,  the  payment  would  be  allowed 
upon  a  proper  account  being  taken  between  himself  and 
the  judgment  debtor  ;  but  if  he  could  escape  without 
paying  the  rent  his  Lordship  paw  no  reason  as  between 
him  and  the  judgment  debtor  why  he  should  not.  The 
•ease  relied  on  for  the  plaintiff  was  **  Moule  v.  Garrett 
(L.K.»  5  Ex.,  132  ;  7  ib.^  101),  where  it  was  held  that 
an  assignee  of  a  lease  is  under  an  obligation  to 
indemnify  the  original  lessee,  who  has  parted  ^ith  all 
his  interest,  against  the  rent  and  covenants.  The 
ground  of  the  deo'sion  was  thus  stated  by  Channell, 
B.  :^*Mt  is  only  reasonable  to  hold  .  .  .  that  the 
liability  of  the  lessee  is  as  a  surety  for  the  assignee, 
and  that  there  is  an  implied  promise  on  the  part  of  the 
assignee  ^>  indemnify  the  lessee  against  liability  for 
breaches  of  covenant  while  be  is  assignee  "  :  and 
by  Willes,  J.  :— "  Where  a  party  is  liable  at  law 
by  immediate  privity  of  contract,  which  contract  also 
eonfers  a  benefit,  and  the  obligation  of  the  contract  is 
•common   to  him   and  the  defendant,    but  the  whole 


benefit  of  the  contract  is  taken  by  the  defendant,  the 
former  is  entitled  to  be  indemnified  by  the  latter  in 
respect  of  the  performance  of  the  obligation. "  In  this 
case  the  whole  interest  of  the  lessee  was  not  takeii  by 
the  judgment  creditor  ;  it  was  only  taken  by  him  for  a 
limited  purpose  and  for  a  limited  time — viz.,  until  be 
could,  and  in  order  that  he  might,  obtain  satisfaction  of 
his  debt.  There  was  no  authority  for  treating  the  judg- 
ment creditor  under  such  circumstances  as  a  surety  for 
the  lessee,  and  it  did  not  seem  to  his  Lordship  to  be 
reasonable.  The  second  point  raised  a  much  more  diffl- 
oult  question — viz.,  what  was  the  nature  of  the  interest 
of  a  tenant  by  elegit  in  a  term  delivered  to  him  in 
execution  of  the  writ  P  Where  the  land  delivered  was 
of  freehold  tenure  it  seemed  clear  that  the  judgment 
creditor  had  only  a  chattel  interest,  whose  duration  was 
measured  by  the  satisfaction  of  the  debt  (see  Barton's 
Compendium,  p.  868),  and  the  judgment  debtor  had 
remaining  vested  in  him  an  interest  which  in  the  ease 
of  '*  Dighton  v.  Grenville  *'  (2  Vent.,  i81)  was  held 
to  be  a  reversion.  It  was  centended  for  the  defendant 
that  this  doctrine  ought  to  apply  equally  to  the  respec- 
tive interests  of  the  judgment  creditor  and  debtor  where 
the  land  delivered  was  of  leasehold  tenure.  The  answer 
given  on  behalf  of  the  plaintiffs  was  that  there  were 
authorities  which  showed  this  not  to  be  so.  In 
*'  Spencer's  Case  "  (5  Rep.,  16,  see  p.  17a)  the  law 
was  thus  laid  dowu  : — **  If  a  man  demises  or  grants 
land  to  a  wooutn  for  years,  and  the  lessor  covenants 
with  the  lessee  to  repair  the  houses  during  the  term, 
the  woman  marries  and  dies,  the  husband  shall  have  an 
action  of  covenant  as  well  on  the  covenant  in 
law  on  these  words  (demise  or  grant)  as  on  the 
express  covenant.  Tlie  same  law  is  of  tenant  by 
statute  merchant  or  statute  staple  or  elegit  of  a 
term."  That  implied  that  the  tenant  by  elegit  had 
the  whole  term  vested  in  him  (see  **  Piatt  on  Leases," 
419).  Agam  hi  '«  Ourter  v.  Hughes  "  (2  H.  and  N., 
714)  Baron  Martin  said  : — **  In  this  case  the  execution 
debtor  had  only  a  term  in  the  land,  and  upon  the 
transfer  of  that  the  whole  ia  spent,  and  what  remains 
in  him  is  not  a  reversion,  bot  a  right  to  tbe  possession  of 
the  term  after  satisfaction  of  the  first  writ."  Remember- 
ing that  upon  an  alienation  of  a  term  by  will  or  deed 
successive  interests  took  effect,  not  by  way  of  particular 
estate  and  remainder,  but  by  way  of  executory  interest 
(see  Manning's  Case,  8  Rep.,  946  ;  Lampet's  Case, 
10  Rep.,  46:  and  <*  Wright  v.  Cbrtwright,"  1  Bnrr., 
282),  his  Lordship  thought  it  might  well  be  that  the 
whole  term  was  takun  bf  a  judgment  creditor,  bat 
subject  to  a  legal  title  in  the  nature  of  an  executory 
interest  in  the  judgment  debtor,  which,  like  other  sueh 
interests,  eould  not  be  defeated  by  the  aot  of  the  first 
taker.  This  would  explain,  on  the  one  hand,  the 
authorities  cited,  and,  on  the  other,  why  (as  was 
admitted  to  be  the  law)  tbe  term  did  not  merge  in  a 
reversion  vested  in  the  judgment  creditor.  Assuming 
that  to  be  so,  his  Lordship  had  to  consider,  after  all, 
what  was  delivered  to  the  defendant.  By  the  Statute  1 
and  2  Vict.,  c.  110,  s.  11,  the  sheriff  was  authorised 
to  deliver  execution  of  lands  of  which  the  judgmedt 
debtor  **  is  seized  or  possessed  "  An  estate  ia 
remainder  or  reversion  expectant  on  an  estate  of  free- 
hold oould  not  be  delivered  in  execution — "  Be  Smith  " 
(9  Ch.  App.,  369)  ;  **  JBe  Harrison  and  Bottomley  " 
([1899]  1  Ch.,  464).  Under  the  Uw  as  it  stood  prior 
to  the  psssing  of  the  Act  1  and  2  Vict.,  o.  110.  a 
moiety  of  the  lands  of  the  judgment  debtor  only  eonid 
be  extended  ;  and  it  was  held  that  if  two  writs  were 
issued  at  the  suit  of  different  creditors,  and  a  moiety  of 
the  freehold  land  of  tbe  debtor  was  extended  under  the 
first  writ,  the  sheriff  could  not  deliver  a  moiety  of  the 
entirety  under  the  second  writ,  but  only  a  moiety  of 
the  remaining     moiety — *'  Hunt    v.     Cogan  "     (Ore* 
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Elu..  483).  It  thus  ai^Minred  that  what  wm  called  in 
*•  Digliton  V,  Grenville  *'  the  reTorsion  of  the  jadg* 
ment  debtor  in  the  first  moiety  could  not  be  delivered. 
8inc6  1  and  2  Vict.,  e.  110,  it  had  been  held  in 
•'  Carter  v.  Hughes  "  (2  H.  and  N.,  714)  that  where 
a  jadgment  creditor  issued  three  writs  of  elegit  on 
suoocssiye  judgments,  and  the  sheriff  deliyered  to  him 
possession  of  land  under  the  first  writ,  he  had  no  power 
to  extend  the  same  land  under  the  second  and  third 
writs.  In  the  present  case  the  inquisition  found  that  Mrs. 
Cole  was  **  possessed  "  of  certain  land  of  the  annual 
value  of  £200.  In  point  of  fact  she  was  so  possessed  ; 
for  though  she  had  made  a  mortgage  of  the  lands  by 
way  of  sob-demise,  the  mortgagees  had  not  taken 
possession  at  the  date  of  the  inquisition,  and  she  was 
in  receipt  of  the  rents  and  profits,  and  was  in  that  way 
entitled  to  the  land  for  an  interest  which  was  valuable 
so  long  as  it  lasted,  but  which  might  be  determined 
at  any  moment  by  the  mortgagees.  It  appeared  to  his 
Lordship  that  the  land  toust  be  taken  to  have  been 
delivered  to  the  defendant  to  the  extent  of  that  interest, 
and  not  in  respect  of  the  mere  dry  reversion  expectant 
on  the  determination  of  the  sub- demise,  as  to  which 
the  doctrine  of  ^*  Be  Smith  **  appeared  to  apply. 
The  mortgagees  had  entered  into  possession  ;  the  deter- 
minable interest  had  been  put  an  end  to,  and  the  right 
of  the  defendant  as  tenant  by  elegit  had  either  been 
extinguished  or  was  suspended.  In  either  case  it  seemed 
to  his  Lordship  that  any  liability  on  the  part  of  the 
defendant  to  pay  the  rent  reserved  by  the  original  lease 
had  come  to  an  end, and  consequently  he  was  entitled  to 
distrain.  The  motion,  therefore,  failed,  and  the  action 
would  be  dismissed  with  costs. 

Having  taken  that  view  on  the  merits  of  the 
case,  it  was  unnecessary  for  his  Lordship  to  enter 
upon  the  consideration  of  a  question  which  had 
been  much  argued— namely,  whether  or  not  the  in- 
terest vested  in  the  defendant  until  the  inquisition 
had  been  filed  in  Court.  But  having  regard  to  what  had 
happened,  his  Lordship  thought  it  right,  having  made 
some  inquiries,  to  say  a  few  words  about  it.  The  writ 
was  expressly  directed  to  the  sheriff  in  these  words  :— 
**  And  in  what  manner  you  shall  have  executed  this  our 
writ  make  appear  to  us  in  our  Court  aforesaid  immedi- 
ately after  the  execution  thereof  under  your  seal  and  the 
seals  of  those  by  whose  oath  you  shall  make  the  said 
extent  and  appraisement,  and  hare  there  then  this 
writ.**  The  proper  and  regular  practice  was  that  the 
sheriff  should  return  the  writ  and  have  the  inquisi- 
tion and  writ  filed  in  the  central  office,  and  the  only 
way  in  which  the  possession  of  the  writ  and  inquisition 
by  the  solicitor  to  the  defendant  could  be  explained 
was,  so  far  as  his  Lordship  coult)  see,  that  he  received 
it  as  agent  for  the  sheriff  with  a  view  to  filing.  That 
practice  had,  his  Lordship  understood,  sprung  up  very 
recently,  and  the  explanation  of  it  appeared  to  be  that 
upon  filing  a  charge  or  stamp  duty  of  2s.  fid.  became 
payable,  which  as  the  law  stood  was  thrown  upon  the 
sheriff.  With  a  view  of  escaping  that  obligation,  and 
in  the  hope  that  the  plaintiff  would  see  his  way  to  dis- 
charge the  duty  to  the  Exchequer,  it  had  become  the 
practiee  of  the  sheriff  to  hand  over  the  writ  to  the 
plaintiff.  It  was  very  essential  that  the  document  which 
his  Lordship  had  before  him  should  be  filed  in  Court, 
and  if  the  solicitors  to  the  defendant  were  willing  to 
undertake  to  discharge  the  duty  of  the  sheriff  and  file 
it  his  Lordship  had  nothing  more  to  say.  But,  if  not, 
he  thought  it  must  remain  in  the  custody  of  the  Court, 
and  he  proposed  to  call  upon  the  sheriff  to  show 
^y  the  document  which  ought  to  be  in  his  custody 
was  not  either  in  his  possession  or  on  the  file  of  the 
Court. 

Hie  defendant's  solicitors  gave  the  required  under- 
taking. 


[Solicitors— W.    P.    Palmer;    Arkcoll,    Cockell,   and 
Chad  wick.  1 


Court  of  Appeal  (A.  L.  Smith,  Collins,  )  1899. 

and  Vaughan  Williams,  L.JJ.)        j  Dee.  7. 

MULLEU  AMD  CO.*S  MARGARINE    (LIMITED)    V.  00MMI9* 
SIGNERS  OF  INLAND  REVENUE.* 

Revenue— Stamp  dnty — Sale  of  foreign  business- 
Goodwill— Property  locally   situate  out  of  the 
United     Kingdom— Exemption — Stamp      Act, 
1891,  sec.  59. 
Decision  of  the  Divisional  Court  (15  Tht  Titne^ 

L.B.,  399)  reversed. 


This   was   an   appeal   from   the   judgment   (15    The 
T tinea    L.K.,     399)    of     a     Divisional     Court     (BIr. 
Justice   Day   and   Mr.    Justice  Lawrance),    on   a   ease 
stated   by   the     Commissioners     of     Inland     Revenue 
pursuant  to  the  13th   section   of    the  Stamp  Act«  1891 
(54  and  55  Vict.,  c.  39).    On    November  13,    1897,  an 
instrument  was  presented  on  behalf  of  Muller  and  Co.'s 
Margarine    (Limited),  the  appellants,  to    the   Commis^ 
sioners   under   section    12    of   the   Stamp   Act,    1891, 
for  the  opinion  of   the   Commissioners   as  to  the  stamp 
duty  with  which   the   instrument    was  chargeable.    The 
instrument,  which^was  made   in  England   by  the  parties 
thereto  other   than  Muller,  Newman,  and  VVigley,    pur- 
ports  to   be   an   agreement   under    seal   whereby   the 
parties  of  the  first  four   parts   purport   to   sell   to   the 
appellants  their  respective   interests   in  {inter  alia)  the 
following  matters  :— 1.  The  goodwill   of  the  business  of 
Muller  and  Co.,  with   the   exclusive   right   to   use  the 
name  of  Muller  and  Co.  as  part  of  the  name  of  the  com- 
pany, and  to  represent  the   company  as  carrying  on  th» 
said  business   in   continuation   of   the   vendor.    2.  The 
freehold  premises   mentioned   in  the   schedule   to   the 
agreement.    3.  Certain   patents.    4.  Plant,    machinery. 
5.  Pending  contracts.    6.  Books  of  account,  docoments, 
papers.  The  agreement  contained  a  covenant  (clause  11) 
on  the  part  of  W.  L.  Muller   not  at  any  time  thereafter 
to  be   engaged  in  any  similar  trade    within   50  miles  of 
the   freehold   premises   except    as    in   the    agreement 
excepted.     Muller  and  Co.  at  and   for  a  long  time  prior 
to  the  date  of  sale  carried  on   a   wholesale   business   as 
manufacturers  of  margarine  and  other  butter  substitotes 
at  Gildehaus  in  Germany.    The  apportioned  price  of  the 
properties  sold  applicable   to   the   subject-matters   first 
and  fift&ly  above   described   was   £77,418.    The   Com- 
missioners, being  of   opinion   that   the   instrument  was 
made  in  England  and    that  that   which    was   sold  under 
the  name  of  goodwill  was  the  exclusive  right   to  use  the 
name  of  Muller   and   Co.    as   part   of   the  name  of  the 
purchasing  company  to  represent  the   company  as  carry- 
ing on  the  said  business  in  contiDuation   of   the   vendor 
as  above-mentioned,  and  also   the   covenant  (clause  11) 
above     referred     to,    held     that     the      first-described 
matters,  as   also   the     matters   fifthly   described,  were 
property   within   the   meaning    of   section   59    of   the 
Stamp     Act,    1891,    that     neither     of     such    matters 
fell  within  any   of   the   exceptions   contained   in   that 
section,    and   that   thoy    were   consequently   liable   to 
ad  valorem   conveyance   duty.     They  assessed  the  duty 
accordingly   at   the  rate  of  10s.  per  cent,  upon  the  said 
sum  of  £77,418— namely,    £387    5s.— and   also  with   a 
fixed  duty  of  10s.  in   respect   of  the  other  matters  not 
chargeable   with  ad  valorem  duty.    The  appellants  con- 
tended that  no  part  of  the  goodwill  was  chargeable  with 
ad  valorem  duty.  The  agreement  wss  one  made  on  Octo- 
ber 4,  1897,  between   W.    L.    Muller,    of     Oldenzaal, 
Holland,  called  the  vendor,  of  the  first  part  ;    L.  New- 
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coan,  of  NotiinK-hill,  of  the  secoDd  part  ;  J.  Wigley, 
of  Bterenage,  of  the  third  part  ;  the  General  Forposes 
Syndicate  (No.  2)  (Limited)  of  the  foarth  part  ;  and 
Mailer  and  Co.'s  Margarine  (Limited)  of  the  fifth  part. 
It  recited  that  Newman  had  acquired  from  the  vendor 
the  right  to  pQTchaae  the  hnsiness  and  hold  the  same  in 
tnut  for  Wigley,  and  that  Newman  bad  agreed  to 
make  over  the  rights  to  the  syndicate  for  certain  de- 
bentares,  and  that  the  company  had  been  incorporated 
with  the  object,  amongst  others,  of  acquiring  the  busi- 
ness. It  was  agreed  as  follows  : — ^That  the  vendor,  by 
the  direction  of  Newman  and  Wigley  and  the  syndicate 
respectively,  should  sell  and  the  syndicate  should  sell 
and  the  company  should  purchase  the  goodwill  and  the 
basinefs,  &c.  The  signatures  of  Muller,  Wigley,  and 
Newman  were  affixed  to  the  document  abroad.  The 
points  for  the  Crown  were  that  the  real  contract  was 
one  for  the  sale  by  the  Syndicate  No.  2  to  the  company, 
and  that  Muller,  Newman,  and  Wigley  merely  concurred 
therein,  and  it  was  therefore  an  English  contract.  In 
«By  event  the  contract  was  one  for  the  sale  of  an  inte- 
rest in  the  goodwill  and  pending  contracts,  which  were 
property  of  some  kind,  but  not  property  locally  situate 
•out  of  the  United  Kingdom.  It  was  not  therefore 
exempt  under  section  59  of  the  Stamp  Act,  1891,  which 
fHOvides  that  any  contract  or  agreement  made  in 
England  or  Ireland,  under  seal,  or  under  hand, 
-only  •  •  .  for  the  sale  of  any  equitable  estate  or 
interest  in  any  property  whatsoever,  or  the  sale  of 
any  estate  or  interest  in  any  property  except  lands, 
tenements,  hereditaments,  or  heritages,  or  property 
locally  situate  out  of  the  United  Kingdom,  or  goods, 
wares,  or  merchandise  .  .  .  shall  be  charged  with 
the  same  ad  valorem  doty  to  be  paid  by  the  purchaser 
as  if  it  were  an  actual  conveyance  on  sale  of  the  estate, 
interest,  or  property  eontracted  or  agreed  to  be  sold. 
The  Divisional  Court  gave  judgment  for  the  Qrawn. 

Mr.  A.  T.  Lawrence,  Q.C.,  and  Mr.  Compton-Smitb 
appeared  for  the  appellants  ;  Mr.  Danckwerts  (the 
Solieitor-Cteneral  with  him)  for  the  Crown. 

The  CoiTBT  allowed  the  appeal. 

LoBD  Justice  A.  L«  Smith  said  that  three  points  had 
been  raised  in  this  case.  The  first  point,  raised  by  the 
sppellants,  was  that  this  contract  was  not  charge* 
«ble  with  duty  under  section  59  of  the  8tamp  Act, 
1891,  iaasmndk  as  it  was  a  contract  which  was 
not  made  in  Bnghmd.  ,It  was  an  agreement  for 
eale  between  W.  L.  Muller  ani  a  limited  company  and 
certain  other  parties  whom  he  might  call  intennediate 
partioB.  W.  L.  Muller  was  the  real  vendor,  and 
the  company  were  the  real  vendees.  The  contract  was 
aigned  by  the  vendor  and  two  of  the  intermediaries  at 
Amsterdam.  It  was  not  signed  by  the  vendee  company 
or  by  the  other  intermediary— via.,  the  syndicate— until 
it  was  brought  to  England  for  the  purpose  of  being  so 
aigned.  In  his  opinion  section  59  of  the  Stamp  Act, 
1891,  ought  not  to  be  construed  as  contended  for  by  the 
appellants.  He  thought  that  where  a  contract  was 
aigned  abroad  by  one  party*  and  was  then  sent  over  to 
this  country  to  be  signed  by  another  party  to  be  bound 
thereby,  the  contract  was  not  made  within  the  meaning 
of  thia  section  until  it  was  so  signed  by  the  second 
party  in  this  country.  This  contract  therefore  was  made 
in  England.  8o  far  he  thought  the  appellants  were 
wrong,  and  the  Crown  was  right.  The  second  point  was 
one  raised  by  the  Crown,  and  was  this— that  the  con- 
tract waa  chargeable  under  the  &ection  as  being  a  contract 
for  tile  sale  of  an  equitable  estate  or  interest  in 
property.  This  was  based  on  the  assumption  that  the 
syndicate  was  the  vendor.  In  his  opinion  Muller  was 
the  vendor,  and  tiierefore  he  thought  that  thia  point 
did  not  avail  the  Crown.  He  next  came  to  the  third 
point,  which  was  raised  by  the  appellants,  and  waa 
thifr-Hkhat  this  contract  for  the  sale  of  the  goodwill   of 


the  vendor's  business  cnme  within  the  exception  con- 
tained in  the  section,  as  being  a  contract  for  the  sale  of 
property  locally  situate  out  of  the  United  Kingdom. 
He  was  of  opinion  that  this  goodwill  was  something 
inherent  to  the  business  which  was  carried  on  in  certain 
premises  iuGermany,  and  that  therefore  it  might  rightly  be 
said  to  be  property  locally  situate  out  of  the  United  King- 
dom. He  referred  on  this  point  to  *'  The  Smelting 
Company  of  Australia  v.  tbe  Commissioners  of  Inland 
Revenue,"  ([1897]  1  Q.B.,  175).  The Oown,  therefore, 
was  not  entitled  to  duty,  and  the  appeal  must  be 
allowed. 

LoBD  Justice  Collins  was  of  the  same  opinion.  He 
thought  that  this  instrument  was  not  a  complete  docu- 
ment such  as  was  intended  to  be  dealt  with  by  this 
section  until  it  was  sealed  by  the  company  in  England. 
He  also  agreed  that  this  was  not  the  case  of  a  sale 
of  an  equitable  interest  in  property.  On  the  other 
point  the  question  arose  whether  a  goodwill  could 
be  said  to  be  locally  situate  anywhere.  He  re- 
ferred to  "  The  Smelting  Company  of  Australia  v. 
the  Commissioners  of  Inland  Revenue,"  and  *'  The  West 
Loudon  Syndicate  (Limited)  v.  the  Commissioners  of 
Inland  Revenue  "  (1 1898],  2  Q.B.,  507),  and  came  to  the 
conclusion  that  where  a  goodwill  was  annexed  to  par- 
ticular premises,  as  seemed  to  be  the  case  here,  it  could 
be  said  to  be  locally  situate  where  the  premises  were. 

Lord  Justice  Vauohan  Williams  said  he  agreed. 
With  regard  to  the  first  point,  however,  he  did  not 
assent  to  the  argument  put  forward  by  counsel  for  the 
Crown,  that  this  deed  eould  have  no  obligatory  eflfeot 
on  any  one  except  the  persons  who  executed  it  in 
Amsterdam  until  it  was  executed  by  the  otber  parties  in 
England.  That  might  be  so,  but  the  question  depended 
on  the  proper  inference  to  be  drawn  from  the  circum- 
stances. But  he  agreed  that,  under  section  59,  the 
question  was,  not  when  an  obligation  first  existed,  but 
when  there  first  existed  a  document  which  came  within 
the  section.  He  thought  that  no  such  documeut  existed 
until  it  was  executed  in  England.  On  the  other  point 
he  did  not  think  the  case  of  the  Smelting  Company  of 
Australia  was  an  authority  for  saying  that  nothing  could 
be  locally  situate  anywhere  unless  it  was  a  physical 
tangible  thing.  Such  a  proposition  would  exclude  an 
easement.  He  thought  that  a  right  annexed  to  some- 
thing which  had  a  local  situtaion  might  itself  be  said 
also  to  have  a  local  situation. 


Chan.  Div.       \  1899. 

(StirUng,  J.)     )  Deo.  7. 

IN  BB  MC  M AHOK— FULLBR  Y.  MG  MAHON.* 

Bankruptcy— Proof— Shares  in  company— Shares 
not  fully  paid—Calls. 
Hddf  that  a  company  (not  in  liquidation)  was 
entitled  to  prove  against  the  estate  of  a  deceased 
insolvent  shareholder  in  respect  of  the  estimated 
future  liability  on  partly-paid  shares  standing  in 
his  name. 

This  case  raised  the  question  whether  a  company  (not 
In  liquidation)  was  entitled  to  prove  against  the  estate 
of  a  deceased  insolvent  shareholder  in  respect  of  the 
estimated  future  liability  upon  partly  paid  shares  stand- 
ing in  his  name.  The  question  arose  in  a  creditor's 
action  for  the  administration  of  the  estate  of  Mr. 
F.  T.  HcHahon,  who  died  insolvent  on  July  6,  1897. 
At  the  time  of  his  death  he  was  the  registered  holder  of 
785  ordinary  shares  of  £5  eaefa  in  the  Western  Mortgage 
and  Investment  Company,  on  which  £1  lOs.  per  share 
only  had   been   paid  up.    Three  calls   of  5s.  each  had 
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siuce  become  due  and  payable,  and  ibcre  remained  a 
liability  of  £2  159.  oo  each  share.  The  company  sought 
to  prove  in  this  action  for  the  unpaid  calls,  and  also  for 
the  estimated  future  liability  upou  the  shares.  The 
claim  was  admitted  by  the  Master's  certificate  as  re- 
garded the  Unpaid  calls,  but  was  rejected  as  regarded 
the  future  liability.  A  summous  was  taken  out  by  the 
company  to  vary  the  certificate  iu  this  respect.  It 
appeared  that  the  main  object  of  the  company  was  to 
invest  money  on  mortgage  of  lands  in  the  United 
States  of  America.  The  company  had  raised  large  sums 
by  the  creation  and  issue  of  debentures  and  debenture 
stock,  and  had  invested  the  money  so  raised  on  such 
mortgages.  These  investments  had  not  been  fortunate, 
and  for  some  time  past  the  in'iomo  thence  derived  had 
been  insufficient  to  meet  the  debenture  interest.  In 
order  to  place  matters  on  a  better  financial  basis,  the 
directors  had  made  a  series  of  calls  of  5s.  each  at  con- 
siderable  intervals,  and  had  applied  the  proceeds  iu 
pajn'ng  off  debentures  and  purchasing  debenture 
stock  at  a  discount  ;  and  it  was  hoped  that,  when  three 
or  four  more  calls  had  been  made  in  this  way,  the  de- 
benture debt  would  be  sufficiently  reduced  to  permit  of 
the  interest  then  being  paid  oat  of  the  income  of  the 
company.  At  present  the  shares  were  unsaleable.  For 
the  purposes  of  proof,  the  value  of  the  lien  to  which 
the  company  was  entitled  under  the  articles  of  associa- 
tion had  been  estimated  at  zero.The  summons  was  heard 
on  November  29  last  when  his  Lordship,  at  the  conclu- 
sion of  the  arguments,  reserved  his  judgment. 

Mr.  Whinney  appeared  for  the  company  in  support  of 
the  summons  ;  Mr.  Upjohn,  Q.C. ,  and  Mr.  Ingpen  for 
the  administrator  of  the  deceased  intestate  ;  and  Mr. 
Tallents  for  the  plaintiff  in  the  action. 

Mb.  Justice  Stibling,  in  giving  judgment,  after 
stating  the  facts,  said,— By  section  10  of  the  Judi- 
cature Act,  1875,  the  rules  as  to  debts  and  lia« 
bilities  provable  which  are  in  force  imder  the  law  of 
bankruptcy  with  respect  to  the  estates  of  persons 
adjudged  bankrupt  regulate  the  admissibility  of  the 
chum.  The  material  bankruptcy  rules  are  to  be  found 
in  the  Bankruptcy  Act,  1883,  section  37,  subsections 
3,  4,  6,  8.  (His  Lordship  read  the  subsections.)  The 
words  of  subsection  8  are  extremely  wide.  They  are 
derived  from  section  31  of  the  Bankruptcy  Act,  186^. 
under  which  it  was  held  in  '*  Hardy  v.  Fothergill  " 
(13  App.  Gas. ,  351)  that  a  claim  by  lessees  against  an 
assignee  of  a  lease  under  a  covenant  for  indenmity  by 
the  assignee  against  breaches  of  covenants  in  the  lease 
was  provable  in  the  bankruptcy  of  the  assignee.  The 
prefent  claim  falls  within  the  terms  of  section  37  of  the 
Bankruptcy  Act,  188S  ;  and  in  **  Lindley  on  Com- 
panies "  (5  £d.,  p.  556),  it  is  said,  *'  Under  this  Act, 
when  a  shareholder  becomes  bankrupt,  all  calls  in  arrear 
are  provable  as  debts,  and  his  liability  to  fature  calls 
may  be  estimated  and  proved  as  well  when  the  com- 
pany is  being  wound  up  as  when  it  is  not."  This  state- 
ment of  the  law,  although  not  binding  on  me,  is  never- 
theless a  weighty  authority  in  support  of  the  claim. 
Various  objections  were  however  taken,  based  on  the 
provisions  of  the  statutes  which  govern  joint  stock  com- 
panies. Proof  in  bankruptcy,  it  was  said,  is  equivalent 
to  payment  ;  and  this  proposition  was  conceded  by  the 
learned  coonsel  for  the  applicants.  It  was  then  con- 
tended that,  this  being  so,  the  result  of  proof  in  bank- 
ruptcy would  be  that  the  shares  would  become  fully  paid 
up,  and  that  this  would  be  contrary  to  section  25  of  the 
Companies  Act,  1867.  That  enactment,  however,  does 
not  prohibit  every  act  on  the  part  of  a  company  which 
may  give  rise  to  an  obligation  to  treat  the  shares  as  if 
they  were  fully  paid  up.  Thnsitwas  held  in  '*  Burkin- 
shaw  V.  Nieolls  "  (3  App.  Gas., 1,004)  that  a  company  by 
issuing  a  certificate  that  the  shares  to  which  it  relates  are 
fully  paid  up  may  preclude  itself  as  against  a  holder 


I  for  value  from  insisting  on  payment  in  cash.  Lord 
Cairns  says  (p.  1,016),—**  It  appears  to  me  that  it  " 
(i.e.f  section  25)  **  leaves  altogether  untoudied  the 
question  of  the  payment  of  the  money  npon  the 
share,  which  payment  it  declares  shall,  no  doubt* 
be  an  attribute  or  condition  of  every  share  in  the  com* 
pany .  But  how  that  is  to  be,  or  what  is  to  be  the  evi* 
deuce  of  that  payment,  it  leaves  altogether  untouched."' 
It  was  also  said  that  difficulties  would  or  might  arise  in 
adjusting  the  rights  between  the  holdeirs  of  these  shares 
and  other  shareholders  who  had  paid  up  in  cash.  This 
is  possible.  Similar  difficulties  may  also  arise  in  work* 
ing  out  rights  upon  the  exercise  of  the  power  of 
forfeiture  conferred  by  articles  of  association  in  the 
form  of  Table  A  to  the  Act  of  1862.  The  ezistenco  of 
such  difficulties  is  not  sufficient  to  authorice  the  Court 
to  decline  to  recognize  a  statutory  right,  if  on  the  fair 
construction  of  the  statute  it  is  seen  that  the  Legisia* 
ture  intendei  that  the  right  shonld  exist.  Lastly,  it 
was  said  that  by  section  75  of  the  Companies  Act,  1862, 
express  provision  is  made  for  proof  against  the  estate 
of  a  bankrupt  contributory  of  a  company  which  is  bem^ 
womid  up  in  respect  of  liability  to  future  calls,  while 
there  is  no  such  provision  as  regards  a  bankrupt  holder 
of  shares  in  a  going  company.  At  the  time  when  the 
Companies  Act,  1862,  was  passed  the  fight  of  proof  in 
bankruptcy  depended  on  the  Bankruptcy  Acts  of  1849 
and  1861,  in  neither  of  which  are  to  be  foond  any 
enactments  so  extensive  as  those  of  section  81  of  the 
Bankraptcy  Aet  of  1869  snd  section  87  of  the 
Bankruptcy  Act  of  1983.  As  to  these  it  is  remarked  by 
Lord  Selborne  in  *•  Hardy  v.  Fothergill  "  (18  App.Cas., 
360)  that  **  they  are  not  confined  (as  those  in  the 
former  Acts  were)  to  certain  specified  kinds  of  eon* 
tingent  debts  and  liabilities,  but  they  are  expressed  in 
general  and  comprehensive  terms,  so  as  .  •  .to 
indicate,  prifna  facte  at  all  events,  that  it  was  the 
object  of  tiie  Legislature  to  discharge  the  bankrupt  ftona 
every  possible  liability."  Section  72  of  the  Companies. 
Act,  1862,  may,  I  thmk,  be  regarded  as  a  step  by  the 
Legislature  towards  the  attainment  of  this  object  rather 
than  as  affording  an  inference  that  going  companies 
should  not  enjoy  a  right  of  proof  within  the  terms  of 
section  37  of  the  Bankruptcy  Act,  1883.  Section  65  of 
this  Act  enables  s  trustee  in  bankruptcy  to  disclaim 
onerous  property  of  various  kinds,  including  shares  or 
stock  in  companies  ;  and  it  is  provided  that  soch  dis- 
claimer shall  operate  to  determine  (amongst  other 
things)  the  liability  of  the  bankrupt  and  his  property  in 
respect  of  the  property  disclaimed.  This  section  is  not 
made  applicable  to  the  administration  of  the  insolvent 
estates  of  deceased  persons,  hot  may,  I  think,  be  legiti* 
mately  taken  into  consideration  in  determining  whether 
the  Legislature  meant  that  a  bankrupt  should  be  released 
from  liabilities  of  the  description  which  I  have  to  con- 
sider. It  certainly  shows  that  such  liabilities  were 
within  the  contemplation  of  the  Legislature  in  passing 
the  Act  of  1883,  and,  in  my  judgment,  the  Legidatnre- 
did  intend  to  enable  a  bankrupt  to  get  released  from 
them.  That  being  so,  it  follows  that  the  claim  onght 
to  be  admitted. 

[Solicitors— Markby,    Stewart,    and     Co.  ;     H.     B. 
Worrell  and  Son  ;  Freshfields  and  Williams.  1 


Court  of  Appeal  (A.  L.  Smith,  Collins,  1 
and  Vaughan  Williams,  L.JJ.)       % 
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holders — Betom  of  premiums  by  way  of   bonus 
—6  and  6  Vict.,  o.  35,  sec.  64. 
Desision  of  the  Divisional  Court  (15  The  Times 
L.B.,  376)  affirmed. 


This  was  aa  appeal  from  the  judgment  of  a  Divisional 
"Court  (Ur.  Jastira  Darling  and  Hr.  Justice  Cbannell) 
<m  a  special  case,  reported  in  15  The  Timet 
I*.R..  at  p.  376.  The  case  was  stated  by  the  Com- 
missioners for  the  Oeneral  Purposes  of  the  luoome-tax 
Aets  for  the  City  of  Loudon  after  meetings  held  on 
Aagast  6,  1896,  and  May  6,  1897,  when  the  Eqoitable 
liife  Assurance  Society  ot  the  United  Staves  appealed 
against  three  assessments  of  £80,000  made  upon  them 
>«mder  Schedole  D  of  the  Act  16  and  17  Vict.,  c.  34, 
for  the  years  ended  April  6,  1895,  1896,  and  1897. 
The  facts  were  thus  seated  :— The  company  was  esta- 
blished by  charter  nnior  the  insurance  laws  of  the 
State  of  New  York.  The  principal  office  for  the  trans- 
action of  business  is  located  in  the  city  of  New  York. 
By  the  said  charter  it  is  provided  as  follows  : — 
Article  3. — **  The  capital  of  the  said  company  shall  be 
$100,000  in  cash  divided  into  1,000  shares  of  $100 
•each,  which  shall  be  personal  property  transferable  only 
on  the  books  of  the  company  in  conforauty  with  its 
by-laws.  The  holders  of  the  said  capital  stock  may 
receive  a  semi-annual  dividend  .on  the  stock  so  held 
by  them  not  to  exceed  3^  per  cent,  of  the  same,  such 
dividends  to  be  paid  at  the  time  and  in  the  manner 
designated  by  the  directors  of  the  said  company.  The 
•earnings  and  receipts  of  the  said  compauy  over  and  above 
the  dividends,  losses,  and  expenses  shall  be  aoca- 
•mulated."  By  Article  4 — '*  board  of  directors  "—it  is 
provided  : — *'  The  corporate  powers  of  the  said  com- 
pany shall  be  vested  in  a  board  of  directors,  and  shall 
be  exercised  by  them  and  by  such  officers  and  agents  as 
they  may  appoint.  The  board  of  directors  shall  consist 
of  52  persons,  a  majority  of  whom  shall  be  citisens  of 
the  State  of  New  York,each  of  whom  shall  be  a  proprietor 
of  at  least  five  shares  of  such  capital  stock. ' '  It  was 
•farther  provided  as  to  the  election  of  directors  that 
•every  stockholder  should  be  entitled  to  one  vote  for 
every  share  of  stock  held  by  him,  and  the  board  of 
directors  might,  by  a  vote  of  three-fourths  of  the 
directors,provide  that  f^ach  life  policyholder  who  should 
be  insui-ed  in  not  less  than  $5,000  should  be  entitled  to 
one  vote.  But  this  power  has  not  been  exercised.  By 
Article  5  the  direetors  were  empowered  to  elect 
annually  a  president  and  vice-president  and  to  appoint  a 
secretary  and  other  officers  and  to  determine  the  rates  of 
premium  and  the  amounts  to  be  insured  on  any  one  life, 
and  the  terms  of  such  insurances.  Article  6  is  as 
follows  : — *'  The  insurance  business  of  the  company 
shall  be  conducted  apon  the  mutual  plan.  •  .  .  The 
officers  of  the  company  within  60  days  from  the  expira- 
tion of  the  first  five  years  from  December  31,  1859, 
and  uf  every  subsequent  period  of  five  years,  shall  cause 
a  balance  to  be  sti  nok  of  the  affairs  of  the  company, 
which  shall  exhibit  its  assets  and  liabilities  both  present 
and  contingent,  and  also  tne  net  surplus  after  deducting 
■a  snfBctent  amonnt  to  cover  all  outstanding  risks  and 
•other  obligations,  fiach  policyholder  shall  be  credited 
with  an  equitable  share  of  the  said  surplus,  and 
such  equitable  share  after  being  ascertained  shall  be 
applied  to  the  purchase  of  an  additional  amount  of 
insurance  (payable  at  death  or  with  the  policy  itself) 
•exprei^ing  the  reversiouary  value  of  such  equitable  share 
•at  such  interest  as  the  directors  may  designate,  or,  if 
any  policyholder  so  direct,  such  eauitable  share  of 
surplus  shall  be  applied  to  the  purchase  of  an 
annuity  to  be  applied  in  the  reduction  of  his  or  her 
fnture  premiums.  In  case  of  death  the  amount 
^standing     to     the     credit     of     the   party   insored   at 


the  last  preceding  striking  of  balance  shall  be  paid  over 
to  the  person  entitled  to  receive  the  same,  and  the  pro* 
portion  of  surplus  equitably  belonging  to  him  or  her  at 
the  next  sobsequent  striking  of  balance  shall  also  be 
paid  when  the  same  shall  have  been  ascertained  and 
declared."  It  was  also  provided  that  the  officers  of  the 
company  every  five  years  were  to  cause  a  general 
balance  statement  of  the  affairs  of  the  company  to  be 
made,  which  should  show  the  amount  received  during 
the  preceding  five  years  for  premiums,  interest,  and 
annuities,  and  the  amounts  paid  for  losses,  expenses, 
and  otherwise,  and  the  balance  remaining  in  the 
treasury,  together  with  the  manner  in  which  the  same  is 
invested.  A  share  capital  of  $100,000  is  required  to  be 
subscribed  by  every  insurance  company  by  the  laws  of 
the  State  of  New  York  (being  chapter  463  of  the  year 
1853),  and  the  capital  is  always  invested  in  United 
States  Government  bonds  and  deposited  with  the  Con- 
troller of  the  State  of  New  York.  A  branch  or  depart- 
ment of  the  said  company  for  Great  Britain  and  Ireland 
has  been  established,  and  carries  on  business  at  No.  6, 
Prince' s-street,  in  the  City  of  London,  under  the 
management  of  a  London  board  of  directors,  with  a 
chairman,  secretary,  general  manager,  and  trustees.  It 
was  admitted  that  the  board  of  directors  alone  by  their 
officers  manage  the  affairs  of  the  company.  They  declare 
the  amount  that  shall  be  divided  amongst  the  policy- 
holders, who  have  no  power  to  interfere  in  the 
management,  and  the  amount  to  be  set  aside  for  the 
reserve.  The  undivided  surplus  over  and  above  the 
company's  liabilities  amounted  to  £7,787,458  for  the 
year  1894,  £8,442,502  for  1895,  and  £8,995,245  for 
1896.  Policies  are  also  granted  by  the  company  to 
persons  without  right  of  participation  in  the  profits  of 
the  company.  It  was  not  contended,  on  behalf  of  the 
company,  that  they  were  exempt  from  income-tax  in 
respect  of  this  source  of  profit.  The  net  premiums  and 
interest  after  provision  for  liabilities,  including  death 
claims,  &c.,  are  applied  to  pay  expenses,  as  determined 
by  the  directors  in  their  discretion,  and  to  provide  a 
reserve  as  required  by  the  regulations  of  the  Insurance 
Department  of  the  State  of  New  York,  then  a  dividend 
not  exceeding  7  per  cent,  is  paid  to  the  shareholders  on 
their  capital,  then  the  balance,  as  the  directors  may 
deteimine,  is  invested  to  provide  for  a  division  amongst 
the  participating  policyholders  of  the  company  by  way 
of  bonus  on  or  increase  to  the  amount  insured,according 
to  such  principles  as  may  from  time  to  time  be  adopted 
by  the  society  (through  the  directors)  for  such  distribu- 
tion. The  contentions  on  the  part  of  the  Inland  Revenue 
were  that  the  company  and  its  assets  were  not  the  pro- 
perty of  the  policyholders,  and  that  they  had  neither 
control,  power,  liability,  nor  right  except  such  as  the 
shareholders  by  their  directors  chose  to  give  to  them  ;  that 
the  policyholders  were  not  members  of  the  company, 
but  were  third  persons  who  contracted  with  the  company. 
That  the  accumulated  funds  of  the  company  were  not  the 
property  of  the  policyholders,  but  were  accumulated 
profits,and  that  the  company  could  not  properly  claim  to 
be  a  mutual  insurance  company  ;  that  the  provision  of 
article  6  of  the  charter  that  the  insurance  business  of 
the  company  should  be  conducted  upon  the  mutual  plan 
could  only  relate  to  the  division  of  such  portion  of  the 
profits  as  the  directors  might  determine  ;  that  the  divi- 
sion of  a  portion  of  the  profits  over  and  above  the  fixed 
dividend  payable  to  the  shareholders  did  not  alone  make 
the  company  a  mutual  insurance  company  ;  and  that  the 
net  Surplus  so  far  as  the  same  was  derived  from  pre- 
miums received  in  the  United  Kingdom  was  a  profit  or 
gain  of  the  company  liable  to  be  assessed  to  income-tax 
under  Schedule  D  to  the  Act  (16  and  17  Vict.,  c.  34). 
The  company  cited  the  case  of  '  *  New  York  Life  Insur- 
ance Company  v.  Styles  "  (14  App.  Cas.,  381),  and 
thereupon  contended   that   premiums  paid  to  the  com- 

11—2 


Digitized  by 


Google 


76 


The  Times  Law  Reports. 


VoL  xvi. 


pany  wen  contributod  as  an  estimated  amount  reqaired 
to  cover  the  risks  for  the  year  and  the  necessary 
expenses,  and  that  any  surplus  or  balance  was  not  profit 
or  gain  liable  to  assessment,  bat  was  merely  an  excess 
of  contribution  oTer  expenditure,  which  they  contended 
would  be  ultimately  returned  to  the  contributors.  The 
Commissioners  of  Taxes  were  of  opinion  that  the  com- 
pany was  not  a  mutual  insurance  company  within  the 
meaning  of  the  case  above  cited,  and  was  liable  to  be 
assessed  to  income-tax  on  profits  or  gains  made  in  the 
United  Kingdom,  and  they  oonflrmed  the  assessments. 
The  Divisional  Court  gave  judgment  for  the  Crown, 
upholding  the  assessments.  The  insurance  company 
appealed. 

Sir  Robert  Reid,  Q.C.,  Mr.  Foote,  Q.C.,  and  Mr. 
C.  H.  Keish  appeared  for  the  appellants  ;  Mr.  Cripps, 
Q.C.,  and  Mr.  Danckwerts  for  the  Crown. 

The  CouBT,  without  calling  upon  counsel  for  the 
Crown,  dismissed  the  appeal. 

Lord  Jtjstigk  A.  L  Smith  said  that  in  his  opinion 
the  judgment  of  the  Divisional  Court  was  right.  The 
question  was  whether  three  sums  of  £80,000  made  by 
the  Equitable  life  Assurance  Society  of  the  United 
States  in  this  country  were  chargeable  with  income-tax 
under  Schedule  D.  The  Divisional  Court  had  held  that 
they  were  chargeable,  and  the  society  appealed.  A 
similar  case  had  been  before  the  House  of  Lords  twice. 
In  "  Last  V.  London  Assurance  Corporation  "  (10  App. 
Cm.  ,  438)  the  House  of  Lords  decided  in  favour  of 
the  Crown.  In  **  New  York  Life  Insurance  Company 
V.  Styles  "  (14  App.  Cas.,  381)  they  decided  in  favour 
of  the  insurance  company.  It  was  now  contended  on  the 
part  of  the  appellants  that  this  case  came  within  the 
decision  in  Styles 's  case.  Tbe  surveyor  of  taxes,  on 
the  other  hand,  contended  that  it  was  governed  by 
Last's  case.  Now  what  was  decided  in  Last's  case  ? 
There  a  life  insurance  company  issued  participating 
policies  at  an  increased  premium,  according  to  the  terms 
of  which  at  the  end  of  each  quinquennial  period  the 
gross  profits  of  such  policies  were  thus  dealt  with~-two- 
thirds  were  returned  by  way  of  bonus  or  abatement  of 
premiums  to  the  holders  of  such  policies  then  in  force  : 
the  remaining  third  went  to  the  company,  who  bore  the 
whole  expenses  of  the  business,  the  portion  remaining 
after  pa3nnsnt  of  expeniies  constituting  the  only  profit 
available  for  division  among  the  shareholders.  The 
House  of  Lords  held  that  the  two -thirds  returned  to 
the  policy  holders  were  annual  profits  or  gains  and 
assessable  to  income-tax.  Jjord  Bramwell  dissented, 
and  in  giving  judgment  in  Ftyles's  case  that  learned 
Lord  gave  an  account  of  the  decision  in  Last's  case.  He 
said  : — **  I  understand  the  principle  of  that  decision  to 
be  that  there  was  a  company  making  profits,  meaning  to 
make  profits  not  from  its  own  members,  but  from  those 
it  dealt  with  ;  th  it,  though  it  returned  two-thirds  of 
those  profits  to  those  it  dealt  with,  they  were  not  less 
profits  ;  and  that,  therefore,  income*  tax  was  payable  on 
them."  In  the  present  case  the  insurance  society  was  a 
company  with  directors  and  shareholders  and  shares, 
just  as  in  Last's  case.  It  was  argued  that  here  the  sum 
received  by  the  shareholders  in  the  way  of  dividend 
was  vety  small  compared  with  the  sum  which  was  paid 
over  to  the  participating  policy  holders.  But  the  sum 
paid  to  the  participating  policy  holders  at  the  end  of 
every  five  years  came  out  of  the  profits  and  gains  made 
by  the  company  during  the  five  years,  and  the  relative 
smallness  of  the  sum  received  by  the  shareholders  did 
not  seem  to  him  to  affect  the  question.  He  could  not 
distinguish  between  this  case  and  Last*s  case.  But  then 
it  was  said  that  in  Styles 's  case,  which  came  before  the 
House  of  Lords  subsequently.  Last's  case  was  differen- 
tiated.^ What  was  the  distinction  which  the  House  of 
Lords  ^w  between  those  two  caies  ?  Clearly  the  dis- 
tinction  was  thia-^that  in  Styles 's  case  the  life  insur- 


ance company  had  no  shares  and  no  shareholders,  an<f 
that  the  only  members  were  participating  policy- 
holders who  carried  on  a  system  of  mutual  insurance 
pure  and  simple  as  partners  inter  ae.  And  the  House 
of  Lords  held  that  the  surplus  of  premiums  over  ex- 
penditure which  was  returned  to  the  policy-holder  as 
bonus  was  not  profit  or  gain  assessable  to  income-tax. 
In  his  opinion  the  present  cose  did  not  come  within 
Styles 's/i&se,  but  was  governed  by  Last's  case.  The 
appeal  therefore  failed. 

Lord  Justice  Collins  and  Lobd  Justice  Vaughax 
Williams  delivered  judgments  to  the  like  effect. 


Chan.  Div. 
(North,  J.) 


1899. 
Deo.  8. 


THE  L0NI>02T  AND  NOHTHEKN  BANE  (LIMITED)  V. 
OEOBGE  XEWNES  (LIMITED).* 

Libel— Trade  libel— Statement  that  a  bank  was 
in  liquidation — Injunction  granted. 


niis  was  an  ex  parte  motion  for  an  interim  injtmctioi» 
to  restrain  publication  of  a  trade  libel.  The  paragraph 
complained  of  as  a  libel  was  published  in  the  number  of 
the  nioaey  Maker,  a  weekly  serial,  dat<ed  December  9 
but  issued  on  Wednesday  last, under  the  heading  *'  Lists- 
of  Contributories,"  as  follows  :— *'  Dr.  D.  T.  Jones, 
of  Sheflield,  has  had  a  narrow  escape  from  being  saddled 
with  a  liability  of  £10,000  in  the  London  and  Northen> 
Bank,  now  iu  liquidation.  He  applied  for  1,000  £10 
shares,  and  sent  £500  on  account,  but  subsequently 
wrote  to  cancel  his  application.  The  Post  Ofifice  stami> 
showed  that  a  letter  of  allotment  from  the  company, 
which  was  allegtjd  to  have  crossed  his  letter,  was  not 
despatched  until  after  his  notice  to  cancel  had  heetk 
delivered.  It  was  a  question  of  only  an  hour  or  so, 
but  Mr.  Justice  Coxens-Hardy  held  that  the  withdrawal 
notice  was  in  time,  and  therefore  adjudged  the  applicant 
his  £500,  with  interest  and  costs."  The  api^ioatioa 
was  supported  by  affidavits  by  the  deputy-chairman  and 
the  general  manager  of  the  plaintiff  eompany  containing 
the  following  identical  paragraph  : — '*  THe  said  bank  wa» 
formed  last  year,  and  acquired  the  business  formerly 
carried  on  for  eight  years  by  the  Leeds  Joint  Stock 
Bank  (Limited).  It  is  untrue  that  the  plaintiff  bank  is 
in  liquidation.  No  proceedings  or  steps  whatever  have 
been  taken  or  contemplated  with  the  view  to  the 
liquidation  of  the  plaiutiff  bank.  Nor  does  any  ground 
whatever  exist  on  whieh  sueh  proceedings  could  be 
taken  against  the  bank.  The  paragraph  in  question  had 
reference  to  a  claim  by  the  plaintiff  bank  to  enf occe  an 
agreement  alleged  to  have  been  entered  into  by  Dr» 
D.  T.  Jones  therein  referred  to  to  take  shares  in  the 
said  bank.  The  said  Dr.  Jones  had  on  the  public  issue 
of  the  shares  of  the  plaintiff  bank  put  in  an  application 
for  the  said  shares  which  he  afterwards  purported  to 
withdraw.  Tbe  question  in  the  litigation  between  the 
said  Dr.  Jones  and  the  plaintiff  bank  was  simply 
whether  the  notice  of  withdrawal  had  been  given  before 
or  after  the  allotment  letter  had  been  pobted,  and  the 
directors  of  the  plaintiff  bank  were  advised  that  it  was- 
their  duty  to  have  this  question  judicially  determined. 
It  was  decided  in  favour  of  the  said  Dr.  Jones." 

Mr.  Lawson  Walton,  Q.C.,  and  Mr.  J.  Eldon  Bankes 
were  for  the  plaintiffs  in  support  of  the  motion. 

Mb.  JuisncB  Nobth  thought  it  was  a  ease  in  which  he 
ought  to  grant  an  injunetion.  The  general  rule,  as  to 
eases  in  which  an  interlocutory  injunction  ought  to  be 
granted  to  restrain  libel,  was  laid  down  by  Lord 
Coleridge  in  delivering  the  judgment  of  five  of  the 
Judges  in  the  case  of  '*  Bonnard  v.  Fenyman  "  ([1891X 
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1  Ch.,  285)  (7  Th€  Times  L.R.,  463)  :—**  Upon 
the  whole,  we  think,  with  great  deference  to  Mr.  Justice 
North,  that  it  is  wiser  in  this  ease,  as  it  generally  and  in 
all  bat  exceptional  cases  must  bo,  to  abstain  from 
interference  until  the  trial  and  determination  of  the 
plea  of  justification."  That  case  was  a  strong  one, 
'and  be  had  always  had  difficulty  in  seeing  that,  if  that 
was  not  a  proper  ease  for  an  injunction,  any  ease  was 
likely  to  arise  to  justify  the  interlocutory  interference 
of  tiie  Court.  He  did,  however,  think  this  case  so 
strong  as  to  be  exceptional.  The  paragraph  in  question 
states  that  the  plaintiffs  are  now  in  liquidation.  It  was 
clear  that  that  statement  was  unfounded.  Under  the 
circumstances  his  Lordship  thought  the  case  so 
exceptional  that  he  ought  to  grant  the  injunction.  He 
thought  the  case  bure  some  analogy  to  eases  where  the 
Court  had  restrained  the  advertisement  of  a  wmding-up 
petition. 
[Solicitors— Simpson,  Hope,  and  Co.] 


Court  of  Appeal  (A.  L.  Smith,  Collins,  )  1899. 

and  Vaugban  Williams,  L.JJ.)        )  Dec.  9. 

HESKESSEY   V.  MCCABK.* 

Master  and  Servant — Master's  liability  to  servant 
— Workmen's    Compensation  Act,    1897— Fac- 
tory and  Workshop  Act,  1896. 
A  man  was  on  board  a  ship  lying  in  dock,   and 

was  engaged  in  loading  the  ship  with  cargo  from 

a  lighter  by  moans  of  a  steam   winch  attached  to 

the  ship. 
Reld,  that  this  was  not  an  employment  to  which 

the  Workmen's  Compensation  Act,  1897,  applied. 


This  was  an  appeal  from  an  award  of  the  Judge  of  the 
Bow  County  Court  under  the  Workmen's  Compensation 
Act,  1897.  '£be  applicant  was  a  stevedore's  labourer, 
and  he  claimed  compensation  from  his  employer,  a 
stevedore,  lor  accidental  injuries  sustained  by  him  in 
the  course  of  his  employment.  At  the  time  of  the  acci- 
dent the  appUcant  was  on  board  a  ship  which  was  lying 
in  dock  in  the  port  of  London,  and  was  engaged  in  load- 
ing tile  ship  with  cargo  from  a  lighter  by  means  of  a 
steam  winch  which  was  attached  to  the  ship.  The 
lighter  was  lying  alongside  the  ship,  the  ship 
being  between  the  lighter  and  the  quay.  The  County 
Court  Judge  made  an  award  in  favour  of  the  applicant. 
The  employer  appealed,  and  the  only  question  raised  on 
the  appeal  was  whether  the  employment  on  which  the 
applicant  was  engaged  at  the  time  of  the  accident  was 
an  employment  to  which  the  Act  applied. 

Mr.  RuBOO,  Q.C.,  and  Mr.  Roe  kill  appeared  for  the 
employer,  and  ccmtended  that  this  was  not  an  employ- 
ment to  which  the  Act  applied.  By  section  7,  subsection 
1,  of  the  Workmen's  Compensation  Act,  '*  This  Act 
shall  apply  only  to  employment  by  the  undertakers  as 
hereinafter  defined,  on  or  in  or  about,"  among  other 
things,  **  a  factory."  By  subsection  2,  *•  factory  " 
includes  any  dock,  wharf,  quay,  warehouse,  machinery, 
or  plant  to  which  any  pro^n8ion  of  the  Factory  Acts  is 
applied  by  the  Factory  and  Workshop  Act,  L895.  By 
secuon  23  of  the  Factory  and  Workshop  Act,  1895,  it 
was  enacted  that  certain  provisions  of  the  Factory 
Acts,  relating  to  the  fencing  of  machinery,  notice  of 
accidents,  powers  of  inspectors,  and  dangerous  employ- 
ments, should  have  effect  **  as  if  every  dock,  wharf, 
quay, and  warehouse,  and,  so  far  as  relates  to  the  process 
of  loading  or  miloading  therefrom  or  thereto,  all 
machinery  and  plant  used  in  that  process,  and  any 
premises  on  which  machinery  worked  by  steam,  water, 
or  other  mechanical  power   is   temporarily   used  for  the 

*Beporta4  by  F.  O.  BOcx£R,  Baq.,  Barrister-aMiaw. 


purpose  of  the  construction  of  a  building  or  any 
structural  work  in  connexion  with  a  building,  were  in- 
cluded in  the  word  factory  .  «  .  and  the  person* 
having  the  actual  use  or  occupation  of  a  dock,  wharf, 
quay,  or  warehouse,  or  of  any  premises  within  the  sam& 
or  forming  part  thereof,  and  the  person  so  using  any 
such  machinery,  shall  be  deem«%d  to  be  the  occupier  of  a 
factory."  The  word  *'  factory  "  thus  had  an  artificial 
meaning  given  to  it  for  the  purpose  of  the  Work- 
men's Compensation  Act,  and  under  certain  circum- 
stances machinery  might  be  a  factory,  and  the  person^ 
who  used  the  machinery  the  occupier  of  a  factory. 
But  this  was  the  case  only  where  the  machinery 
satisfied  one  or  other  of  two  conditions.  It  must  be 
either  machinery  for  loading  or  unloading  from  or  to  a 
dock,  wharf,  quay,  or  warehouse,  or  machinery  used 
temporarily  for  the  purpose  of  building.  **  McNicholaa 
V.  Dawson  "  ([1899]  1  Q.B.,  773)  was  a  case  of 
machinery  temporarily  used  for  the  purpose  of  the  con- 
struction of  a  building.  That  case  did  not  in  any  way 
touch  the  present.  The  only  way  in  which  this  case- 
could  be  brought  within  the  Act  would  be  by  showing 
that  this  si  cam  winch  was  machinery  which  was  bein^^ 
used  in  the  process  of  loading  to  or  from  a  dock.  The 
facts,  however,  showed  that  the  cargo  here  was  not 
being  loaded  to  or  from  a  dock,  but  was  being 
loaded  from  a  lighter  into  a  ship.  The  County 
Court  Judge  said  that  he  based  his  decision  on  "  Wood- 
ham  V.  Atlantic  Transport  Company  "  ([1899]  1  Q.B.^ 
16),  but  that  case  did  not  really  govern  this  case.  There 
cargo  was  being  unloaded  from  a  ship  by  means  of  a 
crane  which  was  standing  on  a  quay,  and  the  Court  held 
that  the  case  was  within  the  Act  because  machiaeiy  was- 
being  used  in  the  process  of  unloading  to  a  quay.  In 
the  present  case  there  was  no  loading  or  unloading  to 
or  from  a  dock  or  quay,  and  therefore  the  case  was  not 
brought  within  the  Act.  They  referred  also  to  **  Flowers- 
V.  Chambers  "  ([1899]  2  Q.B.,  142),  in  which  it  waa 
held  that  employment  on  board  a  ship  lying  in  a  dock 
was  not  employment  on,  in,  or  about  a  dock  ;  and  to 
«*  Hall  V.  Snowden  "  ([1899]  2  Q.B.,  136)  and 
**  Durrie  v.  Warren  and  Co."  (15  2*^6  rimes  L.R., 
366  ;    W.C.C,  78). 

Mr.  Montague  Lush,  for  the  applicant,  said  he 
admitted  that  the  case  depended  on  the  question 
whether  this  steam  winch  was  machinery  and  plant  used 
in  ther  process  of  loading  or  unloading  from  or  to  a 
dock,  wharf,  quay,  or  warehouse  within  the  meaning  of 
section  23  of  the  Factory  and  Workshop  Act,  1896.  He 
contended  that  it  was  macliinery  so  used,  and  that  the 
County  Court  Judge  was  right.  The  cargo  in  IJus  case 
was  being  loaded  from  the  dock.  He  was  not  suggesting 
that  the  lighter  out  of  which  the  cargo  was  taken  was 
a  part  of  the  dock,  for  this  Court  had  already  negatived 
that  proposition  ;  but  he  contended  that  loading  the 
cargo  from  the  lighter  into  the  ship  was  loading  from 
the  dock.  It  was  the  ordinary  way  of  loading  a  cargo- 
from  a  dock  to  make  use  of  lighters.  The  lighters, 
though  not  part  of  the  dock,  were  part  of  the  plant 
used  for  the  operation  of  loading.  If  cargo  was  brought 
down  to  a  quay  in  a  cart  and  loaded  from  the 
cart  into  a  ship,  it  would  be  none  the  less  loaded 
from  the  quay  because  it  was  taken  from  the 
cart  on  the  quay.  The  cart  would  not  be  the 
quay,  but  the  loading  would  be  a  loading  from  the 
quay.  If  the  argument  on  the  other  side  was 
right,  the  word  '*  dock  "  might  as  well  be  struck  out 
of  the  section  ;  for,  according  to  their  contention,  there 
could  not  be  a  loading  from  a  dock  which  was  not  a 
loading  from  a  quay  or  wharf. 

The  Court  allowed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  the  ease  had  been 
well  argued  on  both  sides.  The  question  was,  whether 
a  steam  winch  on  board  a  ship  lying  in  a  dock  used  for 
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^the  purpoie  of  taking  in  cargo  from  a  lighter  was  a  i 
factory  within  the  meaning  of  the  Workmen's  Com- 
pensation Aot.  It  was  necessary  to  consider  the  incorpo- 
ration into  the  Workmen's  Compensation  Aot  of  enact- 
ments determining  what  constitated  a  factory.  No  case 
which  they  had  previously  decided  covered  the  present. 
Bat  in  **  Flo«rei*s  ▼.  Chambers  "  they  held  that  a  ship 
lying  in  a  dock  was  not  a  dock,  and  in  **  Durrie  v. 
Warren  and  Co."  they  went  a  long  way  in  the  direction 
in  which  they  were  going  to-day.  His  Lordship  read 
seetion  7,  subsections  1  and  2,  of  the  Workmen's  Com- 
pensation Act,  and  section  23  of  the  Factory  and  Work- 
shop Act,  1895.  The  question  was  whether  the  steam 
-winch  in  this  case  was  machinery  or  plant  used  in  the 
process  of  loading  or  unloading  from  or  to  any  dock, 
wharf,  quay,  or  warehouse,  within  the  meaning  of 
section  23  of  the  Act  of  1895.  It  seemed  to  him  that 
the  steam  winch  was  used  for  the  pur\)ose  of  loading 
cargo  from  a  lighter  which  was  lying  alongside  a  ship 
into  the  ship,  and  not  for  the  purpose  of  loading  to  or 
from  any  dock,  wharf,  quay,  or  warehouse.  He  thought 
it  would  be  straining  the  section  beyond  all  reasonable 
bounds  to  hold  that  loading  from  a  lighter  into  a  ship 
•on  which  a  steam  winch  was  ased  was  loading  from  a 
dock,  wharf,  quay,  or  warehouse.  The  case,  therefore, 
did  not  come  within  the  Act,  and  the  appeal  must  be 
allowed. 

Load  Jitsticb  Collins  agreed.  He  felt  some  difficulty 
in  the  case,  and  it  seemed  to  him  that  Mr.  Lush  was 
logical  and  probably  right  in  his  interpretation  of  the 
word  '*  dock  "  as  embiacing  both  the  land  bounding 
the  water  and  the  water  itself.  But  he  thought  that 
the  expressions  **  loading  from  a  doek  "  or  *'  unload- 
ing to  a  dock  "  must  be  taken  to  have  the  meaning 
which  nine  oat  of  ten  persons  would  attach  to  them— 
▼iz. ,  as  describing  a  process  which  involved  some  use  of 
the  land  bounding  the  water.  In  his  opinion  the 
machinery  ased  in  this  case  did  not  constitute  a  factory. 
That  question  depended  on  the  true  construction  of 
section  23  of  the  Factory  and  Workshop  Act,  1895  ; 
and  the  effect  of  that  section  was  to  make  the  word 
**  factory  "  mcluda  machinery  only  in  certain  circnm- 
stanoes,  which,  as  it  seemed  to  him,  did  not  oover  the 
.circumstances  ezistmg  in  the  present  case. 

LoBD  Jir&rricB  Vaughan  Williams  delivered 
judgment  to  tbe  same  effect. 

[Solicitors— Richard  White,  for  the  applicant  ;  W. 
Kurd  and  Son,  for  the  employer.] 
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THE  HEBSEY  DOCKS  AND  HABBOtTB  BOATID  V.  THE 
ASSESSMENT  COMMITTEE  OF  BIRKENHEAD   ITKION.* 

Bating— Rateable  value— Asseasment—  Lairages 
for  cattle  and  sheep— Evidence  as  to  annual  re- 
ceipts and  expenditure. 


This  was  an  appeal  from  a  judgment  of  a  Divisional 
-Court,  consisting  of  Mr.  Justice  Lawrance  and  Mr. 
Justice  Channell,  on  a  special  case  stated  by  the 
Recorder  of  Birkenhead  on  an  appeal  brought  by  the 
Mersey  Docks  and  Harbour  Board  to  the  quarter 
sessions  of  Birkenhead  against  a  rate  made  by 
tbe  rating  authority  for  the  township  of  Birkenhead. 
The  appeal  to  the  Recorder  was  from  a  poor-rate  made 
«n  Bftay  16,  1896,  in  respect  of  lairages  at  Woodside 
and  Wallasey  owned  and  occupied  by  the  Mersey  Docks 
and  Harbour  Board,  rhe  appellants  were  assessed  at 
£24,056  gross  estimated   rental,  and    at    £21,651  rate- 

«AepoitedbyF.O.  RCckxb,  Smi..  Bacrtster-at-Law. 


able  value.  The  lairages  consisted  of  buildings  of 
brick  and  wood  roofed  over  and  used  for  the  reception 
and  slaughter  of  cattle  and  sheep  brought  from  abroad 
and  for  the  cooling  and  preservation  of  the  carcases.  In 
the  course  of  the  hearing  of  the  appeal,  the  respondents 
tendered  in  evidence  certain  accounts  made  up  from  the 
books  of  the  appellants,  showing  the  receipts  and  expeo* 
diture  of  the  appellants  in  the  conduct  of  the  business 
of  the  lairages  for  the  three  years  ending  July  1,  1896, 
and  the  averages  thereof.  The  appellants  objected 
to  tbe  admission  of  any  evidence  as  to  the  amount  of 
the  receipts  and  expenditure,  but  the  Recorder  held  Euch 
evidence  admissible*  and  admitted  the  evidence  tendered 
by  the  respondents  accordingly.  The  Recorder  found 
that  the  said  premises  were  the  only  place  in  tbe  neigh- 
bourhood at  which  foreign  animals  could  be  landed 
except  under  penalties  as  provided  by  the  Diseases  of 
Animals  Act,  1894,  but  there  were  lairages  for  foreign 
animals  at  Deptford,  Manchester,  Hull.  Cardiff,  Bristol, 
Glasgow, and  other  places.  The  chief  controversy  between 
the  parties  turned  upon  tbe  principle  applicable  to  the 
assessment  of  a  tenement  used  for  carrying  on  the  busi- 
ness of  a  lairage.  The  lairages  were  erected  and 
worked  by  the  appellants  under  the  provisions  of  their 
statutory  powers,  snd  not  as  a  local  authority  under  the 
Diseases  of  Animals  Act,  1894.  No  local  authority  had 
been  appointed  under  that  Act  in  respect  of  the  Port  of 
Liverpool.  The  appellants  contended  that  the  assess- 
ment should  be  based  upon  the  structural  value  of  the 
buildings  plus  the  value  of  the  land,  as  in  the  case  of 
an  ordinary  warehouse.  Tbe  respcmdents  contended  that 
the  assessment  should  be  baaed  upon  the  actual  average 
receipts  and  expenditure  in  the  conduct  of  the  business  of  a 
lairage.  The  Recorder  was  of  opinion  that  in  the 
exceptional  circumstances  of  the  case  it  was  not  xx>ssible 
to  ascertain  what  a  tenant  would  give  for  the  occupa- 
tion of  the  tenement  by  mei-ely  considering  the 
structural  value  of  the  buildings  and  the  value  of 
the  land,  or  otherwise  than  by  investigation  of 
the  actual  average  annual  receipts  and  expenditure 
involved  in  carrying  on  the  business  of  a  lairage. 
The  Recorder  did  not  assess  the  rate  upon  the  profits 
of  the  tenant,  but  he  used  them,  together  with  other 
evidence,  to  test  the  values  given  by  the  appellants  and 
respondents  respectively.  Having  taken  into  considera- 
tion all  the  evidence  before  him  as  to  the  actual  receipts 
and  expenditure  of  the  occupiers  who  carried  on  the 
business,  the  nature  of  the  business,  and  the  chances  of 
its  permanence,  the  structural  value  of  the  buildings, 
the  value  of  the  land,  and  all  the  surrounding  circum- 
stances, he  came  to  the  conclusion  that  the  gross  value 
given  by  the  respondents  was  too  low,  but  he  felt  that  he 
had  no  power  on  the  appeal  to  put  it  up.  He  therefore 
accepted  the  value  as  the  nearest  to  the  true  gross  value  he 
could  arrive  at,  and  proceeded  to  determine  the  amount 
of  the  deductions  to  be  made  therefrom  in  order  to  arrive 
at  the  net  annual  value  by  a  consideration  of  the  evidence 
before  him,  most  of  which  was  given  by  the  appellants. 
As  both  parties  desired  to  obtain  the  opinion  of  the 
High  Court  upon  tbe  true  principle  of  assessment 
applicable,  the  Recorder  stated  this  case  and  found  the 
following  facts  : — (1)  The  tenements  subject  to  assess- 
ment were  capable  of  separate  beneficial  occupation 
apart  from  their  connexion  with  the  rest  of  the 
appellants'  property.  (2)  Their  value  was  enhanced  by 
their  proximity  to  and  connexion  with  the  doclcs  and 
rails  belonging  to  the  appellants.  (3)  There  were 
tenants  other  than  the  appellants  available  for  the 
occupation  of  tbe  tenements  for  the  purpose 
of  carrying  on  the  business  of  a  lairage.  (4) 
There  were  no  similar  tenements  in  the  neieh- 
bourhood  with  which  a  comparison  could  be  made. 
If  the  assessment  ought  to  be  based  on  the  mere 
structocal  value  of  the  buildings  plus  the   value  of  the 
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land  and  without  reference  to  receipts  and  expend!  ture 
he  found  that  the  gross  estimated  rental  was  £17,109 
and  £11,383  rateable  value.  If  the  principle  of  assess- 
ment contended  for  by  the  respondents  was  correct  the 
frross  estimated  rental  appearing  upon  the  rate  book 
was  not  too  high,  and  the  respondents  admitted  that 
it  could  not  be  increased.  Consequently  he  adopted 
those  figures  and  found  the  true  gross  estimated  rental 
at  £24,056  and  £10,036  rateable  value.  The  result  was 
that  as  the  net  value  was  reduced,  the  appeal  to  the 
Recorder  was  allowed,  and  the  rate  was  ordered  to  be 
made  upon  the  rateable  value  of  £16,036  instead  of 
£21,651.  The  questions  for  the  opinion  of  the  Court 
were  :— (1)  AVbether  the  accounts  referred  to  above 
were  properly  admitteil.  (2)  Whether  the  principle 
adopted  by  the  Reconler  was  correct.  If  the  answers 
to  both  questions  were  in  the  affirmative,  then  the 
gross  and  rateable  values  as  found  by  the  Recorder 
were  to  stand.  If  the  answer  to  either  question  was  in 
the  negative  and  the  appellants'  contention  was  correct, 
then  the  assessment  was  to  be  reduced  to  £17,109  gross 
tftimated  rental  and  £11,383  rateable  value.  The  Divi- 
aional  Court  alfirmed  the  decision  of  the  Recorder  and 
gave  judgment  for  the  respondents,  llie  appellants 
ajipealed  to  the  Court  of  Appeal. 

Mr.  Marshall,  Q.C.,  Mr.  Horridge,  and  Mr.  Hugo 
Marshall  appeared  for  the  appellants  ;  Mr.  Piekford, 
Q.C.»  Mr.  A.  A.  Tobin,  and  Mr.  R.  M.  Montgomery 
for  the  respondents. 

Tlie  CorBT,  having  taken  time  to  consider,  delivered 
judgment  dismissing  the  appeal. 

Lord  Justice  A.  L.  Smith  read  the  following 
judgment  :-^When  the  facts  found  in  this  case  by  the 
learned  Recorder  of  Birkenhead  are  understood,  in  my 
opinion  the  answers  to  be  given  to  the  questions  asked 
of  us  involve  no  real  difficulty.  The  first  question  is 
whether  the  published  accounts  of  the  Mersey  Docks  and 
Harbour  Board  in  relation  to  their  receipts  and  expendi- 
ture in  conducting  the  lairages  of  which  they  are  occupiers 
were  rightly  received  in  evidence  upon  the  hearing 
of  the  appeal  at  quarter  sessions  brought  by  the 
appellants,  the  Mersey  Docks  and  Harbour  Board,  against 
an  assessment  of  their  lairages  to  the  poor-rate  ;  and  the 
second  is  whether  the  principle  adopted  by  the  Recorder 
in  arriving  at  the  rateable  value  of  the  lairages  as 
appears  upon  the  special  case  is  correct.  The  learned 
Reconler  states  that  he  did  not  assess  the  rate  upon  the 
profits  of  the  tenant,  bnt  that  he  used  them,  together 
with  other  evidence,  to  test  the  value  given  by  the 
appellants  and  respondents  respectively.  The  material 
facts  found  by  the  Recorder  are  these  : — First,  that  the 
lairages  consist  of  lands  and  baildings  in  the  occupation  of 
the  appellants  within  the  ambit  of  the  rating  authority. 
Seeoodly,  that  the  lairages  are  the  only  places  in  the 
neighbourhood  at  which  foreign  cattle  can  be  landed 
except  under  penslties,  as  provided  by  the  Diseases  of 
Animals  Act,  1894.  Thirdly,  that  the  lairages  were 
erected  and  are  worked  by  the  appellants  under 
statutory  powers  which  enable  them  to  exact  charges 
for  the  lairages  they  provide  for  imported  animals. 
Fourthly,  that  there  are  no  similar  hereditaments  in  the 
neighboarhood  with  whleh  the  lairages  can  be  compared 
in  order  to  ascertain  what  rent  a  tenant  from  year  to  year 
would  be  likely  to  give  for  the  lairages,  and  that  tboy  fall 
within  the  category  of  cases  which  in  rating  law  are 
known  as  exceptional  cases.  Fifthly,  that  it  is  not 
possible  to  ascertain  what  rent  a  tenant  from  year  to 
year  would  give  for  the  occupation  of  the  lairages  by 
merely  considering  the  structoral  value  of  the  baildings 
and  tiiie  value  of  the  land  upon  whidi  the  buildings 
stand.  And,  lastly,  that  to  ascertain  what  rent  such  a 
tenant  would  give,  the  actual  average  annual  receipts 
and   expenditure   obtained   and   incurred     in    carrying 


on  the  work  of  the  lairages  must  be  investi- 
gated. Now,  first  of  all,  it  is  manifest  that 
the  rental  value  of  these  lairages  can  not  be  ascer* 
tained  by  adopting  tne  ordinary  methoa  of  t.scertaining 
what  rent  the  hypothetical  tenant  from  year  to  year  would 
be  likely  to  give  for  the  hereditament  about  to  be 
a&%8sed— viz. ,  by  eomparlng  that  hereditament  with 
other  similar  hereditaments  in  the  neighbourhood,  and 
ascertaining  what  rent  the  other  hereditaments  com- 
mand, aud  thus  arriving  by  comparison  at  an 
approximation  as  to  what  rent  a  tenant  from 
year  to  year  would  be  likely  to  give  for  the- 
hereditament  in  question.  As  this  method,  which 
is,  as  1  have  said,  the  ordinary  method  for  ascertaining 
rateable  value,  cannot  be  adopted,  some  other  method 
has  to  be  resorted  to.  What,  then,  in  such  a  case  is  the- 
next  method  usually  brought  into  play  ?  It  is  to  take 
the  structural  value  of  the  buildings  and  the  value  of  the 
land  upon  which  they  stand,  and  to  calculate  what  would 
be  the  interest  upon  the  capital  sum  which  would  have 
to  be  expended  if  the  occupier  had  become  the  purchaser 
and  not  the  tenanc.  For  instance,  if  the  cost  of  the 
buildings,  plus  the  valne  of  the  land,  was,  say, 
£10,000,  the  interest  thereon,  say,  at  4  percent., 
being  £400  a  year,  the  assumption  is  made  that  the 
hypothetical  tenant,  being  desirous  of  occupying  the 
premises,  not  purchasing,  but  becoming  a  yearly  tenant, 
might  be  willing  to  pay  as  rent  a  sum  in  some  degree 
represented  by  the  interest  upon  the  money  he  would 
have  had  to  expend,  had  he  become  a  purchaser  instead 
of  a  tenant.  This  is  a  method  which  is  adopted  wheB> 
the  comparison  of  the  hereditament  with  other  similar 
hereditaments  is  impracticable.  But  suppose,  as  in  the 
present  case,  in  addition  to  the  rent  which  a  tenant 
might  ordinarily  be  likely  to  give,  there  is  a  capacity 
in  the  hereditament  itself  of  making  a  profit  not 
personal  to  the  tenant,  but  which  is  attached  to  the- 
liereditament,  why  is  not  this  capacity  to  be  considered 
as  an  element  when  seeking  to  ascertain  what  the  hypo-^ 
thetical  tenant  would  be  likely  to  give  by  way  of  rent  ? 
Surely  a  proposing  tenant  would  take  this  additional 
element  into  consideration  when  calculating  what  rent 
he  would  give  for  the  hereditament  he  was  about  to 
take  :  and  why,  then,  is  this  not  also  to  be  taken  into- 
consideration  by  the  tribunal  wliich  has  to  ascertain, 
as  best  it  can,  what  rent  the  tenant,  as  a 
tenant  from  year  to  year,  would  be  likely  to  give  ? 
There  is,  as  it  seems  to  me,  no  reason  whatever  why 
this  capacity  attached  to  the  hereditament  itself  should 
not  form  an  element  in  the  consideration,  and  there  is- 
good  authority,  as  I  will  show  in  a  moment,  that  this 
can  be  taken  into  considefation.  I  will  take  two  of 
the  cases  to  which  Mr.  Piekford  has  called  our  attention, 
which  sufficiently  show  when  a  capacity  of  making  profit 
cannot  and  when  it  can  be  taken  into  account.  In  the  case 
of '  *  llie  King  v.  the  Trustees  of  the  Duke  of  Bridge  water" 
in  the  year  1829  (9  B.  and  C,  p.  68),  the  trustees  were^ 
by  statute  empowered  to  take  tolls  upon  the  tonnage  of 
goods  passing  along  the  Bridgewater  Canal,  and  they  in 
addition  carried  on  the  trade  of  carriers  thereon, 
receiving  freight  for  the  goods  so  carried.  The  Coort 
held  that  the  tolls  were  to  bo  taken  into  consideration 
when  arriving  at  the  amount  at  which  the  occupation  of 
the  trustees  was  to  be  assessed,  but  not  the  profits  made 
by  them  in  the  carrying  business,  beeaose,  as  Bailey,  J., 
in  delivering  the  judgment  of  the  Court,  said,  '*  I  lay 
out  of  consideration  the  fact  of  the  trustees  being  carriers, 
because  their  occupation  only  is  to  be  considered.  Tho 
profits  of  carrying  goods  are  the  profits  of  their  trade.  Tlia 
tonnage  is  the  profit  of  the  land  occupied  by  them." 
And,  therefore,  this  tonnage  profit,  being  attached  to  the 
land,  had  to  he  considered  when  arriving  at  the  rateable- 
value  of  the  hereditaments — i.e.,  the  canal.  Again,  in. 
the  year  1842,  in  the  case  of    **  Reg.  ▼.    Hie   London 
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«iid  SoQth-Westem  Railway  Company  "  (1  Q.B.,  558), 
it  was  held  that  the  defeadant  company  was  liable  to 
be  rated  for  its  land  improved  in  valae  by  the  profits 
accruing  from  the  railway,  which  in  this  case  was  held  to 
include  both  the  tolls  and  their  cairying  trade,  because, 
as  Lord  Denman,  C.J.,  pointed  out,  when  delivering  the 
judgment  of  the  Court,  at  p.  580,  the  defendants  were 
**  occupying  buildings  and  lands  on  an  entire  line  of 
railway  and  carrying  on  a  trade,  not  merely  therein  and 
thereon,  but  thereby."  This,  as  it  appears  to  nae, 
applies  to  the  present  case  upon  this  groand.  I  think 
the  Recorder  was  right.  I  now  come  to  two  cases  which 
fall  within  the  definition  of  exceptional  casc8,of  which  the 
present  cate  is  one.  In  the  year  1875,  **  Reg.v.  VerraH" 
(1  Q.B.D.,  9)  was  decided.  It  was  a  case  of  rating 
ft  racecourse,  an  undoubted  exceptional  case,  and 
it  was  held  by  Sir  Alexander  Cockbum,  C.J.,  and 
Mr.  Justice  Field  that  in  ascertaining  its  rateable 
value  the  accounts  showing  the  receipts  and  expenditure 
in  respect  of  the  racecourse  were  legitimate  evidence, 
and  were  clearly  elements  for  the  consideration 
of  the  justices  when  arriving  at  the  value  of  the 
•occupation  of  the  racecourse.  So,  again,  in  the 
case  in  1880  of  **  Clark  v.  Overseers  of  Fisherton- 
Anger  "(6  Q.B.D.,  139),  Mr.  Justice  Field  and  Mr. 
Justice  Bo  wen  held  that,  in  ascertaining  the  rateable 
value  of  refreshment  rooms  upon  a  railway  station, 
there  being  no  means  for  a  comparison,  the  receipts  and 
expenditure  during  the  past  year  ought  to  be  received 
In  evidence  as  an  clement  in  ascertaining  the  rateable 
value.  In  the  case  of  '*  Dodds  v.  Assessment  Committee 
of  South  Shields  Union"  ([1895]  2  Q.B.,  13S)  this 
Court  approved  of  the  lest  two  cases,  and  it  is  clear 
from  the  report  that  Lord  Esber  must  have  been  alluding 
to  a  ease  other  than  *'  Clark  v.  Overseers  of  Fisherton- 
Anger,"  when  he  said  he  did  not  understand 
it.  This  Court,  in  *'  Cartwright  v.  Scnlcoates  Union  " 
([1899]  1  Q.B.,  667),  said  nothing  as  to  the  accounts  of 
receipts  and  expenditure  not  being  received  in  evidence 
in  a  case  like  the  present,  and  in  my  opinion  that  case 
has  no  application  to  a  case  where  a  profit  is  attached 
to  the  hereditament  itself.  For  the  reasons  above  1  am 
of  opinion  that  in  this  case  the  accounts  of  the  Mersey 
Docks  and  Harbour  Board  were  rightly  received  in 
evidence  by  the  learned  Recorder,  and  that  he 
was  right  when  he  took  evidence  of  the  structural 
value  of  the  buildings  and  land  and  also  ad- 
mitted in  evidence  the  receipts  and  expenditure  of  the 
lairages  for  the  past  year,  each,  in  my  judgment,  being 
olements  fit  for  his  consideration  when  ascertaining  as 
heat  he  could  what  rent  the  hypothetical  tenant  from 
year  to  year  would  be  likely  to  give  for  the  lairages. 
He  did  not  take  the  profits  as  the  basis  whereon  to 
assess  the  rateable  value  and  then  add  thereto  the 
atructural  value,  but  he  took  evidence  of  the  profits 
merely  to  tpst  the  values  given  by  the  appellants 
and  respondents  respectively.  Hie  point  made  by 
Mr.  Horridge  upon  a  passage  in  Lord  Herscbeirs 
judgment  in  the  case  of  '*  London  County  Council 
▼.  Churchwardens  of  Erith"  ([1893]  A.C.,  at  p. 
592),  in  my  opinion  has  not  applicability  here, 
because  the  Recorder  has  found  that  there  were 
tenants  other  than  the  Mersey  Docks  and  Harbour 
Board  availsble  for  the  occupation  of  the  lairages.  For 
these  reasons  I  think  that  the  judgment  of  my  brothers 
Lawrance  and  Channell  must  he  affirmed,  and  this 
appeal  dismissed  with  costs. 

LoBD  Justice  Collins  and  Loed  Justice  Vauohan 
Williams  delivered  written  judgments  to  the  same 
effect. 

[Solicitors— Rowcliffet,  Bawle  and  Co.,  agents  for 
A.  T.  Squarey,  Liverpool,  for  the  appellants ;  J.  E. 
and  H.  Scott,  sgents  for  Thompson,  Hughes,  and  Mathi- 
«on,  Birkenhead,  for  the  respondents.] 


Q.B.  Div.  (Darling  and) 
Channell,  JJ.)  j 
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ArrORXET-GSmEBAL    V.  DOBItEE  AND  ANOTHER.* 

Revenue— Estate   duty— Policy    of    insurance- 
Finance  Act,  1894. 
A  policy  of  insurance  brought  into  settlement 
by  a  husband  is  liable  on  his   death  to  the  pay- 
ment of  estate  duty  under  the  Finance  Act,  1894. 


This  was  an  information  laid  by  the  Attorney- 
General  against  Mr.  Harry  Hankey  Dobree  and 
Mr.  John  Leonard  Tomlin,  the  defendants.  The 
question  was  whether  or  not  the  prooeeds  of  a 
policy  of  iusuranoe  brought  into  settlement  were 
property  which  was  liable  on  the  death  of  the  husband  to 
the  payment  of  estate  duty  under  the  Finance  Act,  1894. 
In  September,  1866,  Mr.  Falconer  John  Atlee,  upon  his 
marriage  with  Mary  Dobree  MacColl,  effected  a  policy 
of  insurance  on  his  own  life  for  £1,501  lOs.,  payable  at 
his  death  to  his  wife  subject  to  a  yearly  premium  of  £50, 
payable  by  him  during  his  life.  In  September,  1867, 
he  assigned  the  policy  to  trustees  for  the  purposes  of  an 
indenture  of  settlement  of  September  20,  1867, whereby, 
in  pursuance  of  an  agreement  made  previous  to  the 
marriage,  Mr.  Atlee  assigned  the  policy  upon  the  trusts 
of  the  settlement.  Mr.  Atlee  covenanted  to  keep  up  the 
policy  and  pay  the  premiums  during  his  life  and  did  in 
fact  do  so.  Under  the  settlement  the  policy  was  pay- 
able to  Mrs.  Atlee  during  her  life.  There  was  a  joint 
power  of  appointment  in  favour  of  the  children  of  the 
marriage,  which  was  exercised  in  favour  of  Mr.  George 
Gordon  Falconer  Atlee,  subject  to  Mrs.  Atlee 's  life 
interest.  Mr.  Atlee  died  on  October  2, 1894,  leaving  Mrs. 
Atlee  surviving  him.  The  moneys  payable  under  the  policy 
were  duly  received  by  the  dbfendants  as  trustees  of  the 
settlement,  llie  Commissioners  of  Inland  Revenue  claimed 
estate  duty  upon  these  moneys, but  the  defuidants  refused 
to  pay,  on  the  ground  that  no  such  duty  wss  payable.  It 
was  contended  on  behalf  of  the  Crown  that  estate  duty 
became  payable  in  respect  of  the  moneys  received  under 
the  policy  as  property  passing  on  the  death  of  Mr. 
Atlee  by  virtue  of  section  1  and  2  (1)  (d)  of  the 
Finance  Act,  1894.  The  latter  section  provides  that 
property  passing  on  the  death  of  the  deceased  shall  be 
deemed  to  include  '*  any  annuity  or  other  interest  pur- 
chased or  provided  by  the  deceased,  either  by  himself 
alone  or  in  concert  or  by  arrangement  with  any  other 
person,to  the  extent  of  the  beneficial  interest  accruing  or 
arising  by  survivorship  or  otherwise  on  the  death  of 
the  deceased."  It  was  also  contended  that  the  moneys 
oame  within  section  2  (1)  (c),  which  includes  within  the 
scope  of  the  Act  *  ^property  ii  hich  would  be  required  on  the 
death  of  the  deceased  to  be  included  in  an  account 
under  section  38  of  the  Customs  and  Inland  Revenue 
Act,  1881,  as  amended  by  section  11  of  the  Customs 
and  Inland  Revenue  Act,  1889,  if  those  seetions  were 
herein  enacted  and  extended  to  real  property  as  well  as 
personal  property  and  the  words  *  voluntary  *  and 
•  voluntarily  '  and  a  reference  to  a  '  rolunteer  '  were 
omitted  therefrom."  On  behalf  of  the  defendants  it 
was  contended  that  the  money  did  not  come  within 
section  2  (1)  (d),  because  on  the  death  of  Mr.  ASSiQ^it 
was  not  the  benefit  or  interest  Mr.  Atlee  had  in  the 
policy  which  passed — that  had  passed  before — but  merely 
the  sum  of  money  paid  by  the  insurance  company.  It 
was  further  contended  that  this  sum  came  within  the 
exception  in  section  S  of  the  Act,  which  provides 
that  '*  estate  duty  shall  not  be  payable  in 
respect  of  property  passing  on  the  death  of  the 
deceased  by  reason   only  of  a  bona  fide  purchase  from 
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the  person  under  whoM  disposition  the  property 
passes,"  and  it  was  argued  that  the  transaction  with 
the  insorance  company  was  equivalent  to  the  purchase 
of  a  snm  of  money  payable  on  the  death  of  the  policy 
holder,  the  purchase-money  of  which  was  paid  by 
iiuUhttents.  *'  The  Lord  Advocate  v.  Fleming  "  [1897] 
A.C.,  145),  was  cited. 

Tlie  Attorney-General,  the  Solicitor-General,  and  Mr. 
Vaiighan  Hawkins  appeared  for  the  Crown  ;  and  Mr. 
Haldane,  Q.C.,and  Mr.  Danekwerts  for  the  defendants. 

The  Ck>UBT  gave  judgment  for  the  Crown. 

Mb.  Jitsticb  Dablino  referred  to  section  15.  of  the 
Act,  which  provides  that  "  estate  duty  shall  not  be 
payable  in  respect  of  a  single  annuity  not  exceeding  £25 
parehased  or  provided  by  the  deceased,  either  by  him- 
self alone  or  in  concert  or  arrangement  with  any  other 
person,  for  the  life  of  himself  and  of  some  other 
person  and  the  survivor  of  them,  or  to  arise  on  his  own 
death  in  favour  of  some  other  person."  He  said  that 
this  section  threw  a  light  upon  the  meaning  of  section  2 
(1)  (d),  the  only  difference  between  the  present  case 
and  the  ease  contemplated  by  section  15  being  that  the 
one  was  the  case  of  a  lump  sum  and  the  other  of  an 
annuity.  It  was  clear  that  section  2  (1)  (d)  was 
intended  to  include  a  case  like  the  present.  He  did  not 
think  that  the  moneys  came  within  the  exception  in 
section  3.  The  ease  contemplated  by  that  section  was 
vrhere  a  person  had  bought  property  from  another  and 
had  paid  the  price,  but  the  property  was  only  to  pastf 
apon  the  death  of  the  vendor.  In  that  case  the  pur- 
chaser would  clearly  derive  nn  benefit  at  the  death  of 
the  vendor.  He  would  only  be  getting  what  he  had 
paid  for. 

Mb.  Justice  Channell  said  that  he  agreed  with  the 
judgment  of  his  learned  brother,  on  the  ground  that  the 
duty  claimed  was  given  by  section  2  (1)  (d),  and  on 
the  groond  that  it  was  not  prevented  from  becoming 
due  by  virtue  of  section  3. 

[Solicitors— The  Solicitor  of  Inland  Revenue,  for  the 
Crown  ;    J.  L.  Tomlin  and  Son,  for  the  defendants.] 


Judicial  Committee  of  the  Privy  CoonciH        .^g^v 
iSSl^b^t^'*^'    '"'""'     '^'^''f    D~12- 

WBNTWOBTH  AND  OTHBBS  V.  WBNTWOBTH  AlH)  OTHBB.S.* 

Privy  Council  Appeals—New  South  Wales — Will 
— ConstractioQ — Discretion  as  to  conversion  of 
estate — Tenants  for  life. 


This  was  an  appeal  from  a  decree  of  the  Supreme 
Court  of  New  South  Wales  of  June  11,  1897. 

Mr.  Warmington,  Q.C.,  and  Mr.  Theobald,  Q.C., 
were  counsel  for  the  appellants  ;  Mr.  Swinfen  Eady, 
Q.C.,  Mr.  O.  Leigh  Clare,  Dr.  George  Serrell,  and  Mr. 
Edgar  J.  Elgood  for  the  respondents. 

LoBD  Macnaghten,  in  delivering  their  Lordships* 
judgment,  said  William  Charles  Wentworth,  of  Vau- 
duse,  near  Sydney,  whose  will  had  given  rise 
to  the  questions  which  had  been  argued  on  the  appeal, 
was  a  gentleman  of  considerable  property.  He  died  on 
March  20,  1872.  His  will  was  dated  October  19, 
1870.  At  the  date  of  his  will  and  at  his  death  his 
wife  was  alive,  and  he  had  two  sons  and  five  daughters 
living.  Three  of  the  daughters  were  unmarried.  His 
will,  shortly  stated,  was  to  this  effect  :— After  certain 
devises  and  bequests  he  gave  the  residue  of  his  pro- 
perty, real  and  personal,  to  trustees — of  whom  his  wife 
and  his  eldest  son,  Fitzwilliam  Wentworth,  were  two — 
upon  trust  for  conversion.  He  empowered  his  trustees  to 
postpone  the  conversion  of  any  part  of  his  real  or  per- 
sonal estates  for  such  period   not    exceeding   21   years 
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from  his  death  as  to  them  should  seem  expedient,  and 
he  directed  that  until  such  conversion,  and  until  the 
proceeds  should  be  invested  as  therein  directed,, 
the  income  arising  from  his  estate  from  time 
to  time  remaining  unsold  and  unconverted  should 
during  such  period  of  21  years  be  applied  in  pay- 
ing his  debts  and  the  rent-charges,  yearly  sums, 
and  other  payments  thereinbefore  directed  to  be  paid 
out  of  his  residuary  estates  or  out  of  the  annual 
proceeds  thereof,  or  so  much  thereof  as  the  proceeds  of 
any  converted  residuary  estates  or  the  income  thereof 
should  be  insufficient  to  pay,  and  that  subject  thereto 
the  surplus,  if  any,  of  the  annual  proceeds  of  his  unsold 
and  unconverted  estates  during  the  said  period  of  21 
years,  and  all  accumulations  thereof,  should  go  in  aug- 
mentation of  the  principal  or  capital  of  his  residuary 
estates,  and  be  applied  and  disposed  of  as  part  thereof. 
The  will  contained  directions  for  raising  three  sums  of 
£25,000  each  for  the  benefit  of  his  three  un- 
married daughters.  The  ultimate  residue  of  his 
estate  was  to  be  divided  between  such  of  his 
seven  children  as  should  be  living  at  his  death 
in  equal  shares.  The  shares  of  the  daughters- 
were  settled  upon  trusts  which  were  in  effect  for 
the  daughter  for  life,  with  remainder  for  her  husband 
for  life,  with  remainder  for  her  children  who  being 
males  should  attain  21,  or  being  females  should  attain 
that  age  or  marry.  The  share  of  the  testator's  second 
son,  D'Arcy  Bland  Wentworth,  was  settled  upon  trusts 
under  which  he  is  entitled  to  a  protected  life  interest* 
with  remainder  over  for  the  benefit  of  his  childreiu 
There  was  an  ultimate  gift  upon  failure  of  the  trusts  of 
any  of  the  settled  shares  for  the  testator's  (diildren 
living  at  the  time  of  such  failure,  with  a  direction 
that  any  share  accruing  to  D'Arpy  Bland  Wentworth 
should  belong  to  him  absolutely,  and  any  share  accruing 
to  a  daughter  should  be  held  upon  the  same  tmsts  as 
her  original  share.  The  testator  declared  that  his  trus- 
tees should  have  a  discretionary  power  generally  as  to 
the  sale,  calling  in,  and  conversion  of  any  real  and  per- 
sonal estate  whatsoever  forming  part  of  his  residuary 
estate,  and  the  times  and  manner  of  selling  and  con- 
verting the  same  for  the  purposes  of  his  will.  Among 
the  powers  conferred  upon  the  trustees  was  a  power 
authorising  them  to  grant  a  lease  or  leases  (with 
or  without  the  surface)  of  the  coals  or  other 
minerals  lying  under  any  of  his  estates  com- 
prised in  the  residuary  devise,  with  all  proper  and 
necessary  powers,  licences,  easements,  privileges,  and 
authorities  for  getting  and  working  the  same  for  any 
term  not  exceeding  60  years.  The  period  ef  21  years 
from  the  testator's  death  expired  en  March  20,  1893. 
The  conversion  of  his  estate  was  not  then  completed. 
Part  of  the  residuary  real  estate  consisted  of  land  im. 
Northumberland,  New  South  Wales,  which  was  known 
to  contain  valuable  seams  of  coal,  though  the  coal  was 
not  worked  or  let  or  agreed  to  be  let  in  his  lifetime. 
The  trustees  had  retsdned  that  property  unsold  up  to 
the  present  time.  But  in  1876  the  then  trustees  granted 
a  lease  of  the  coal  which  they  were  authorized  to  let, or 
the  greater  part  of  it,  with  certain  surface  rights  for 
40  years  from  January  1,  1876.  Under  that  lease  aa 
modified  by  a  subsequent  agreement  the  coal  had  been 
extensively  worked  and  the  trustees  had  received  large 
sums  in  respect  of  rents  and  royalties.  For  some  years 
past  their  receipts  had  exoeeded  £7,000  a  year.  The 
present  suit  was  instituted  in  November,  1895,  by  the 
respondent  Fitzwilliam  Wentworth,  then  the  sole  sus- 
viving  trustee,  for  the  purpose  of  determining  certain 
questions  which  had  arisen  as  to  the  respective  rights  of 
the  persons  interested  as  tenants  for  life  and  as  re- 
maindermen in  the  shares  of  the  testator's  residuary  estate 
settled  by  his  will.  The  present  appeal  had  been  brought 
by   D'Arcy   Bland   Wentworth  and   his  encumbrancers 
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Jn  the  interest  of  th«  tenants  for  life.  They  challenged 
the  judgment  of  the  Chief  Judge  in  Equity  on  two 
groimds.  In  the  first  place  they  said  that  the  CbSet 
•  Judge  was  wrong  in  holding  that  during  the  period  of 
21  years  from  the  testator's  death  the  trustees  were 
bound  to  accumulate  the  income  arising  from  the  in- 
vestment of  the  rents  and  royalties  received  under 
'the  mining  lease  of  1876.  In  the  second  place 
they  contended  that  as  from  the  expiration  of  the 
period  of  21  years  the  tenants  for  life  became 
and  were  entitled  to  a  full  share  of  the  rents 
■  and  royalties  aecruing  under  the  mining  lease,  or  at 
any  rate  to  something  more  than  what  the  Chief  Judge 
had  held  them  entitled  to.  The  opinion  of  the  Chief  Judge 
was  that  so  long  as  the  property  remiuned  unconverted  the 
rents  and  royalties  attributable  to  the  settled  shares  ought 
to  be  invested,  and  that  the  tenants  for  life  were  only 
entitlei  to  the  income  arising  from  such  fasvestment.  As 
regarded  the  first  point,  which  was  only  faintly  argued 
■on  the  first  hearing  and  not  pressed  by  Mr.  Warmington 
on  the  rehearing,  their  Lordships  agreed  with  the  Chief 
Judge  in  ESquity.  They  were  of  opinion  that  according 
to  the  true  construction  of  the  will  the  trustees  were 
bound  to  accumulate  the  rents  and  royalties  received  under 
Hhe  mining  lease  by  investing  such  rent«  and  royalties 
and  the  income  resulting  from  such  investment  during  the 
-period  of  21  years  from  the  date  of  'the  te-^tator's  death. 
On  the  second  question  their  Lordships  took  a 
di£ferent  view  from  that  which  was  taken  by 
the  Chief  Judge  in  Equity.  Hie  period  of  conversion 
was  left  to  the  discretion  of  the  trustees  subject  to  the 
iproviso  that  it  was  not  to  exceed  the  limit  of  21  years 
from  the  testator's  death.  The  trustees  in  the  exercise 
•of  their  discretion  postponed  it  for  the  full  period  of 
'21  years.  But  at  the  expiration  of  that  period  the 
-whole  of  the  estate,  according  to  the  directions  of  the 
will,  ought  to  have  been  eonrerted  and  invested  and 
ready  for  division.  It  might  be  that  owing  to  cir- 
cumstances it  would  not  have  been  practicable  to  have 
converted  the  whole  estate  within  the  prescribed  period 
except  at  an  undue  sacrifice.  In  that  case,  if  the 
administration  had  been  in  the  hands  of  the  Court,  the 
Court,  no  doubt,  would  have  taken  care  that  the 
property  was  not  unduly  sacrificed.  But  at  the 
>same  time  it  would  have  been  the  duty  of 
the  Court,  as  far  as  practicable,  to  place  the  tenants 
for  life  in  the  same  position  in  which  they  would  have 
been  if  the  directions  of  the  will  had  been  complied 
with.  It  did  not  seem  fair  or  reasonable  that  the  tenants 
for  life  should  suffer  because  the  circumstances  of  the 
t»Me  were  such  as  to  justify  the  trustees  in  departing 
from  the  strict  letter  of  their  instructions  or  because, 
without  any  such  justification,  the  trustees  had  neglected 
the  duty  imposed  upon  them  by  the  will.  In  this 
country,  in  the  case  of  income-producing  property 
directed  by  will  to  be  converted,  but  retained  for  a 
time  unconverted  for  the  benefit  of  the  estate,  it  had 
been  the  practice  of  the  Court  to  put  a  value  on  the 
property,  and  to  allow  the  tenant  for  life  out 
of  the  income  actually  produced  a  sum  equal  to 
4  per  cent,  on  such  value.  That  was  the  rule  lidd  down 
ty  Vice-chancellor  Parker  in  **  Meyer  v.  Simonsen  " 
(5  De  O.  and  S.,  723).  and  followed  by  Lord  Caurns  in 
••  Brown  v.  Gellatly  "  (L.R.,  2  Ch.,  751).  Their 
liordships  thought  that  the  principle  of  those 
cases  ought  to  be  applied  to  the  present,  but 
they  did  not  think  that  it  would  be  expedient 
to  hamper  the  Court  by  laying  down  any  fixed 
rule  as  to  the  rate  of  interest  to  be  allowed  to 
the  tenants  for  life  on  the  estimated  value  of  the 
capiUl  of  the  property.  Their  Lordships,  there- 
fore, thonght  that  the  decree  of  June  11,  1897, 
ought  to  be  varied  by  omitting  the  declaration  that 
'**  the  trustees  are  under  no  obligation  to  immediately 


sell  the  lands  still  unsold  belonging  to  the  testator's 
estate,"  and  the  declaration  that  such  rents  aad 
royalties  as  had  accrued  from  the  lands  since  March  20, 
189S,  formed  part  of  the  capital  of  the  residuary  estate 
and  ought  to  be  distributed  or  invested  accordingly, 
and  by  inserting  in  lien  of  the  last-mentioned  declara- 
tion a  declaration  that  until  the  testator's  residuary 
real  estate  was  sold  and  converted  in  accordance  with 
the  directions  of  the  will  the  tenants  for  life  of  the 
settled  shares  were  entitled  as  from  March  20,  189S, 
to  receive  out  of  the  rents  and  royalties  accrued  and 
accruing  from  the  lands  such  an  annual  sum>aa  in  the 
opinion  of  the  Court  would  under  all  the  circumstances  of 
the  case  be  a  fair  equivalent  for  the  annual  income  that 
would  have  been  reoeived  by  them  if  the  lands  had  been 
sold  on  March  20,  1893,  and  the  proceeds  of  such  sale 
had  been  invested  in  accordance  with  the  directions 
of  the  testator's  will,  and  that  there  ought  to 
be  a  -  referenoe  to  the  Master  in  Equity  to  ascertain 
the  amount  payable  in  accordance  with  such  direc- 
tion, and  that  subject  thereto  the  residue  of  such 
rents  and  royalties  formed  part  of  the  capital  of 
the  residuary  estate,  and  ought  to  be  distributed 
and  invested  accordingly.  It  would,  of  course,  be 
competent  for  the  Court  if  it  thought  it  neoessaiy 
to  require  security  by  insurance  or  otherwise  in  order 
t.o  si^eguard  the  interests  of  the  persons  entitled  in 
remainder.  Their  Lordships  would,  therefore,  humbly 
advise  her  Majesty  that  the  decree  ooght  to  be  varied 
accordingly.  The  costs  of  all  parties  as  between 
solicitor  and  client  would  be  paid  out  of  the  estate. 

[Solicitors— Mander  and  Son;  for  the  appellants  ; 
Burton,  Yeates,  and  Hart,  and  P.  J.  Gordon  and  Son, 
for  the  respondents.] 


Court  of  Appeal  (lindley,  M.R. ,  )  1899. 

Jeune,  P.,  and  Bomer,  L.J.)  (  Dec.  13. 

BOOSEY  V.  WHIGHT.* 

Copyright — ^Musical  composition — Song— Rolls  of 
perforated  paper  used  for  producing  musical 
sounds/ 
Held,  no  infringement. 

In  this  case  the  plaintiffs  appealed  from  a  decision  of 
Mr. Justice  Stirlmg  (reported  m  15  The  Timet  L.R.,322). 
There  was  also  a  cross-appeal  by  the  defendants  upon  a 
subsidiary  point.  The  case  raised  an  interesting  and  novel 
question  of  musical  copyright.  The  plaintiffs,  who  were 
the  well -known  musical  publishers,  claimed  an  injonc- 
tion  to  restrain  the  defendants  from  infringing  their 
copyright  in  tiwee  songs—**  My  Lady's  Bower,"  *•  The 
Better  Land,"  and  **  The  Holy  City."  The  defendants 
were  the  agents  for  sale  in  this  country  of  a  mechanical 
musical  instrument  called  the  iBolian  which  was  played 
by  means  of  wind  admitted  to  pipes  or  reeds  through 
perforations  in  strips  or  rolls  of  paper  which  were  in- 
serted in  the  instrument  and  were  unrolled  by  its  action. 
The  plaintiffs'  case  was  that  these  perforated  rolls 
which  were  sold  by  the  defendants  were,  in  fact,  records 
of  the  musical  compositions  ■  in  question  by  means  of 
which  the  music  could  be  reproduced  with  the  aid  of 
the  instrument,  and  that  they  constituted  infringements 
of  the  plaintiffs'  copyright  in  such  compositious. 
Some  of  the  perforated  rolls  contained  in  the  margin 
directions  to  the  performers  as  to  time  and  expression — 
e.ff.f  piano,  crescendo,  &c.,  which  directions  were 
copied  from  the  plaintiffs*  songs,  and  the  plaintiffs  com- 
plained of  these  also  as  being  infringements  of  their 
copyright.  Mr.  Justice  Stirling  held  that  the  paper 
rolls,  so  far  as  they  contained   perforations,  were  parts 
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of  the  instrument,  and  were  not  copies  of  sheets  of 
music  within  the  Copyright  Act,  1842  ;  but  thftt  the 
addition  of  the  directions  as  to  time  and  expression  was 
an  infrioffement  of  the  plaintiffs'  copyright.  He 
therefore  refnsed  the  injunction  as  to  the  perforations, 
but  granted  it  as  to  the  directions.  The  plaintiffs 
appealed  against  the  former  part  of  this  judgment,  and 
the  defendants  against  the  latter  part. 

Mr.  Batcher,  Q.O.,  and  Mr.  Scrutton  appeared  for 
the  plaintiffs  ;  and  Mr.  Moulton,  Q.C.,  Mr.  T.  Terrell, 
Q.C.,  and  Mr.  Eustace  Smith  for  the  defendants. 

Hie  appeals  were  argued  on  December  4  and  5,  when 
judgment  was  reserved. 

The  C0I7BT  dismissed  the  plaintiffs'  appeal  and  allowed 
the  defendants'  appeal. 

The  Master  of  the  Rolls  read  the  following  judg- 
ment in  which  the  Pbbsidknt  of  the  Pbobatb  Division 
concurred  : — The  plaintiffs  are  entitled  to  copyright  in 
three  sheets  of  music.  What  does  this  mean  ?  It  means 
that  they  have  the  exclusive  right  of  printing  or  other- 
wise multiplying  copies  of  those  sheets  of  music — i.e.,  of 
the  bars,  notes,  and  other  printed  words  and  signs  on 
those  sheets.  But  the  plaintiffs  have  no  exclusive  right 
to  the  production  of  the  sounds  indicated  by  or  on  those 
sheets  of  music  ;  nor  to  the  performance  in  private 
of  the  music  indicated  by  such  sheets  ;  nor  to 
any  mechanism  for  the  production  of  such  sounds 
or  music.  The  plaintiffs'  rights  are  not  in- 
fringed except  by  an  unauthorised  copy  of  their 
sheets  of  music.  We  need  not  trouble  ourselves 
about  authority  ;  no  question  turning  on  the  meaning 
of  that  expression  has  to  be  considered  in  this 
case.  The  only  question  we  have  to  consider  is 
whether  the  defendants  have  copied  the  plaintiffs'  sheets 
of  music.  The  defendants  have  taken  those  sheets  of 
music  and  have  prepared  from  them  sheets  of  paper 
with  perforations  in  them,  and  these  perforated  sheets, 
when  put  into  and  used  with  properly  eonstructed 
machines  or  instruments,  will  produce  or  enable  the 
machines  or  instruments  to  produce  the  music  indicated 
on  the  plaintiffs'  sheets.  But  is  this  the  kind  of  copy- 
ing which  is  prohibited  by  the  Copyright  Act ;  or  rather  is 
the  perforated  sheet  made  as  above  mentioned  a  copy  of  the 
sheet  of  music  from  which  it  is  made  ?  Is  it  a  copy  at 
all  ?  Is  it  a  copy  within  the  Copyright  Act  ?  A  sheet 
of  music  iB  treated  in  the  Copyright  Act  as  if  it  were  a 
book  or  sheet  of  letterpress.  Any  mode  of  oopying 
such  a  thing,  whether  by  printing,  writing,  photography 
or  hj  some  other  method  not  yet  invented  would  no 
doubt  be  copying.  So,  perhaps,  might  a  perforated  sheet 
of  paper  to  be  sung  or  played  from  in  the  same  way  as 
sheets  of  music  are  sung  or  played  from.  But  to  play 
an  instrument  from  a  sheet  of  music  which  appeals  to 
the  eye  is  one  thing  ;  to  play  an  instrument  with  a 
perforated  sheet  which  itself  forms  part  of  the 
mechanism  which  produces  the  music  is  quite 
another  thing.  I  have  consulted  Johnson's,  Richard- 
son's, and  Murray's  dictionaries  to  ascertain  the  mean- 
ings attributed  to  the  word  copy  ;  and  I  do  not  myself 
think  that  the  perforated  sheet  can  be  said  to  be  a  copy 
of  the  sheet  of  music  unless  the  word  *  *  eopy  ' '  is  used 
in  a  very  loose  and  maccurate  sense.  Be  this  as  it  may, 
I  cannot  think  or  bring  myself  to  decide  that  the 
perforated  sheet  is  a  copy  of  a  sheet  of  music  within  the 
meaning  of  the  Copyright  Act.  The  fundamental  ideas 
underlying  them  are  different  and  the  uses  to  be  made 
of  them  are  fundamentally  different.  Music  appeals  to 
the  ear,  but  a  sheet  of  music  appeals  to  the  eye,  and  the 
observation  of  Mr.  Justice  Bayley  in  **  West  v. 
Frauds  "  (5  B.  and  Aid.,  p.  743)  is  applioable  not  only 
to  engravings  but  to  all  kinds  of  books,  and  the  Copy- 
right Act  treats  a  sheet  of  music  as  it  treats  a  book. 
He  said  "  A  copy  is  that  which  comes  so  near  to  the 
original  as  to  give  to  every  person   seeing  it  the  idea 


created  by  the  original.-*'      I   do   not   say  that  the  de- 
fendants' perforated  rolls  cannot   possibly    be  regarded, 
as  sheets  of  music.    They  may  possibly  be  so   regarded 
by  specially  skilled   persons   who   have  learned  to  read 
the  perforations.      Conceding  for  the  sake  of  argument 
that  a  person  might  be  trained  to  play  or  even  to   sing 
from   the   perforated   sheets,    it   is    clear   that     they 
are   not  made   to   be   so   used,     nor    are     they   ever 
so  used  in  fact  ;  and  we   ought   in    my  opinion  to  deal 
with  the  case   on   broad   business  lines  and  not  on   un- 
practical though  theoretically  possible   assumptions.    If 
these  perforated  rolls  were  new,  it   appears  to  me   that 
their   invention   might   be   patented  ;  and   this   could 
not  in  my  opinion  be  said  of   any  copy  of  any  book.    It 
may  be  true  that  the   manufacture   and  sale  of  the  per- 
forated sheets  diminish  the  sale  of  the  plaintiffs'  sheets 
of  music.    But  it  does   not   follow   that  the  plaintiffs' 
copyright   has   been    infringed  ;  and   I    am  of  opinion 
that  it  has  not.    I  regard   the   defendants'    perforated 
sheets     as     part     of   a   mechanical    contrivance     for- 
produeing  musical  notes  ;  and  I  cannot  think  that  manu- 
facturers of   musical   instruments   infringe  any  person's 
copyright  by  so  constructing  their  machines  and  appliances  • 
to   be   used    with  them   as   to   produce   musical  notea 
Indicated  on  a  sheet  of  music.    Ou   this  broad  and  very 
important  question,  which   so   far   as  I  know  has  never 
been  raised  before  in   this  country,    I   am  of   opinion^ 
that   the   decision    of    Mr.  Justice    Stirling   is  correct. 
There   is,    however,    another   but   comparatively    sub- 
ordinate question  on  which   I   am   unable  to  agree  with 
him.    He  has  restrained   the   defendants   from  copying 
the  directions  on  the   plaintiffs'  sheets   of  music  to  the^ 
person  using  them.    The   defendants'   appeal   from  this- 
part  of  the  judgment   ought   in   my  opinion  to  succeed. 
The   directions    in   the     plaintiffs'   sheets     of     music 
are     no     doubt     protected     by     their     copyright     so* 
long  as    they   are     used    in    connexion   with    their 
musical    scores.     But     apart     from    those   scores   the 
plaintiffs  have   no   copyright  in   such   directions.    The 
directions  are  not  in  themselves  a  sheet  of  mn8ic,nor  are' 
they  a  sheet  of  letterpress   separately   published.    Even- 
if  they  were  they  would  be  mere  words,    not   sentences 
forming  a  literary  composition  In  which  copyright  could 
be  acquired.    Upon  this  point  the  case  is   governed   by- 
"  HoUinrake  v.  Tmswell  "  ([1894]  3  Ch.,  420),  and  the 
injunction   granted  by   Mr.  Justice    Stirling  to   restrain 
the  use  of  these  directions  must  be   discharged.    The* 
net   result  is  that   the  plaintiffs'   action   wholly   fails. 
Their  appeal  must  be  dismissed  and  the  defendants'  appeal 
allowed.    The   order  appealed  from  must  be  varied   by 
striking  out  the  injunction,  and  judgment  must  be  entered 
for  the  defendants  with  costs  here  and  below. 

Lord  Justice  Rombb  read  a  separate  judgment  Uy 
the  same  effect.'  He  said  that  the  rights  under  the 
Copyright  Act  of  an  author  of  a  musical  piece  were 
(1)  to  prevent  others  from  copying  the  published  music- 
regarded  as  a  book  ;  and  (2)  to  prevent  the  music  itself 
being  performed  in  public  without  the  author's  permis* 
sion.  But  any  one  might  perform  the  music  in  private. 
Hie  Act,  in  his  judgment,  never  eontemplated  that  the 
cylinder  of  a  musical  box,  taking  that  as  one  of  the  best 
known  mechanical  instruments,  could  be  regarded  as  a 
copy  of  the  printed  music,  even  though  an  accomplished 
musician  might  be  able  by  inspection  of  the  cylinder  to 
gather  from  it  the  notes  of  the  music.  In  the  present 
case  the  sheets  which  were  said  to  be  copies  of  the 
plaintiffs'  published  sheets  of  music  were  issued  only 
for  the  purpose  of  being  used  as  parts  of  s 
mechanical  musical  instrument  to  produce  musical  sounds. 
In  no  practical  or  substantial  view  could  the  defendants' 
sheets  be  regarded  as  copies  within  the  meaning  of  the- 
Act  of  the  plaintiffs'  sheets  of  music  regarded  as  books. 
The  plaintiffs'  sheets  and  the  defendants'  sheets  were 
issued  and  used  for  substantially  different   objects.    He 
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also  agreed  with  the  Master  of  the  Bolls,  though  with 
some  doobt,  that  the  defendants*  apipeal  ought  to  be 
allowed. 

[Solicitors— Wilkinson,     Hewlett,     and    Wilkinson  ; 
Maples,  Teesdale,  and  Co.] 


•Court 
Jeone, 


of  AppeaULindley,    M.R.,1 
me,  P.,  and  Komer,  L.J.)    j 


1899. 
Dec.  13. 


TAYLOR  V.  ANN  AND.* 

Patent— Infringement— Mechanism  for  facilitat- 
ing rapid  application  of  type  to  newspaper 
printing  machines— Proper  subject-matter  for 
patent— Alleged  anticipation — Patent /leZci  valid. 


Judgment  was  delivered  upon  this  appeal  against 
a  decision  of  Mr.  Justice  Cozens-Hardy,  reported 
in  The  Times  of  March  30  last.  Judgment  was 
-reserved  on  the  4th  inst.  Hie  action  was  brought  by 
the  assignees  of  letters  patent  (No.  5,470  of  1886) 
granted  to  Joha  Henry  Buxton  and  others  for  *  *  im- 
provements in  arrangements  and  mechanism  to  facilitate 
the  rapid  i^iplication  of  type  representing  late  news  or 
matter  to,  and  the  printing  of  the  same  hy^  newspaper 
printing  machines.  The  plaintiffs  sought  an  injunction 
■and  consequential  relief  in  respect  of  an  alleged  infringe- 
ment of  the  patent  by  the  defendants.  The  plaintiffs' 
invention, although  not  at  first  of  much  peconiaiy  value, 
became  at  a  later  period  largely  used,  but  almost,  if 
not  quite,  universally  with  a  modification  introduced  in 
1888  by  a  subsequent  patent,  which  was  not,  however, 
the  subject  of  consideration  in  the  present  action.  Ilie 
object  of  the  inventien  was  to  moat  a  want  felt  by  the 
pablishers  of  newspapers,  and  especially  of  evening 
newspapers,  of  a  rapid  means  of  inserting  late  news 
coming  to  hand  after  the  stereos  have  been  fixed  on  the 
main  printing  cylinders.  In  the  earlier  editions  of 
evaiing  papers  there  is  a  blank  space  left  for  late  news, 
and  the  plaintiffs'  invention  provided  a  method  of  filling 
up  this  blank  space.  The  nature  of  the  invention  is 
stated  in  the  judgment  of  Lord  Justice  Romer.  Mr. 
Justice  Ooiens-Hardy  dismissed  the  action.  He  was  of 
opinion  that  the  alleged  invention  had  been  anticipated 
by  prior  specifications,  and  that  it  did  not  form  proper 
subject-matter  for  a  patent.    The  plaintiffs  appealed. 

Mr.  Astbary,  Q.C.,and  Mr.  J.  C.  Graham  were  for  the 
pUmtiffs  ;  Mr.  Moulton,  Q.C.,  and  Mr.  A.  J.  Walter 
were  for  the  defendants. 

The  Cou&T  allowed  the  appeal. 

LoBD  Justice  Romeb  read  the  following  judgment 
of  the  Court.  The  invention  disclosed  in  the  patent  of 
1886,  which  is  the  subject  of  this  appeal,  is  one  limited 
in  its  scope,  but  of  considerable  practical  import- 
ance. It  relates  to  the  most  modem  form  of 
newspaper  printing  machines,  known  as  the  Endless 
Webb  letterpress  printing  machmes.  These  machines 
were  the  outcome  of  the  discovery  how  to  rapidly 
make  and  print  with  small  cylindrical  stereotypes. 
They  had  numerous  advantages  over  prior  printing 
machines,  but  had,  prior  to  the  invention  in  question, 
a  defect  which  was  a  substantial  one  to  newspapers,  and 
especially  to  evening  newspapers,  which  have  to  publish 
rapidly  the  latest  news  arriving.  To  insert  late  news 
the  only  available  method  was  to  cut  away  a  sufficient 
portion  of  the  stereo,  and  replace  it  by  short  ordinary 
type.  But  this  took  time,  and,  owing  to  the  small 
Rise  of  the  main  printing  cylinder,  and  the  rapidity  of 
its  motion  when  printing,  there  was  a  difficulty  in  hold- 
ing the  ordinary  type  in  a  box  so  as  to  print  properly, 
and  in  fastening  the  box  to  the  cylinder,  and  only  a 
small  box  and  a  small  amount  of  type  could  be  used,  so 
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that,  before  the  invention,  only  a  small  portion  of* 
news  could  be  inserted  in  any  one  place,  and  the 
practical  method  of  insertion  was  as  follows  : — A  box, 
called  a  **•  fudge  box,"  was  used  for  the  type.  It  was 
of  necessity  small,  and  held  the  type  badly  from  a 
printing  point  of  view,  inasmuch  as  the  surface  of  the 
type  was  not  properly  concentric  with  the  cylinder,  and 
only  a  few  lines  could  print  properly.  Moreover,  the 
method  by  which  the  box  was  fastened  to  the  cylinder 
was  clumsy  and  slow,  for  the  box  had  to  be  fixed  by  its 
insertion  into  a  corresponding  small  shallow  hole  in  the 
stereo,  which  hole  had  either  to  be  cut  out  for  the 
purpose  when  wanted,  or  to  be  previously  shaped  whcQ 
the  stereo  was  made.  The  defects  of  this  method  of 
printing  late  news  were  apparent  for  some  years,  but 
prior  to  the  invention  no  remedy  for  them  had  been 
discovered,  llie  invention  may  be  shortly  described  as 
consisting  of  the  employment  of  a  short  movable  print- 
ing drum,  revolving  on  an  axis  parallel  with  the  axis  of 
the  stereo  cylinder,  and  capable  of  having  quickly 
inserted  and  holding  firmly  on  its  surface  boxes  of 
ordinary  movable  type,  whose  face  should  be  ccmcentric 
with  the  drum.  This  drum  was  so  adjustable  and 
geared  that  any  column  of  the  paper  left  unprinted  on 
by  the  main  stereo  cylinder  could  be  prmted  on  by  the 
type  on  the  face  of  the  drum.  It  was  necessaxy  for  the 
complete  success  of  the  invention  that  the  box  should 
be  one  into  which  type  could  be  quickly  and  firmly 
fixed,  and  so  that  when  fixed  the  type  should  have  its 
face  concentric  with  the  drum.  The  patentees  invented 
and  by  their  specification  described  a  special  mode  of 
packing  a  box  with  type  to  answer  the  above  require- 
ments. The  above  invention  was  undoubtedly  an 
ingenious  and  useful  one,  and  was  made  additionally 
useful  by  a  subsequent  improvement,  by  which  the  boxes 
round  the  dnun  could  be  so  arranged  as  to  make  the 
surface  of  the  printing  types  in  them  continuous.  Witii 
that  improvement  we  are  not  directly  concerned  in  this 
action,  and  only  menti<m  it  because  of  a  suggestion 
made  on  behalf  of  the  defendants  that  it  was  the  im- 
provement alone  which  made  the  invention  useful.  In 
our  opinion  that  suggestion  is  unfounded.  Thie  defendants 
contend  that  the  invention  was  anticipated,  and,  failing 
that,  they  then  contend  that,  having  regaid  to  the  state 
of  knowledge  at  the  time  the  improvement  described  by 
the  patentees  was  made,  there  was  not  sufficient 
invention  on  the  part  of  the  patentees  to  justify  a 
patent  for  the  improvement,  or,  in  other  words,  that 
there  was  no  proper  subject-matter  fer  the  patent.  With 
regard  to  the  alleged  anticipation,  the  defendants  only 
rely  on  certain  prior  specifications.  They  do  not  venture 
to  allege  anything  beyond  what  may  be  called  *'  paper 
anticipations."  We  have  considered  the  specifications 
relied  upon  before  us  by  the  defendants'  counsel,  and,  in 
our  opinion, none  of  them  constitutes  an  anticipation  of  the 
invention.  We  need  only  mention  one  or  two.  Take 
Applegarth's  of  1858.  That  was  before  the  stereo 
machines,  the  subject  of  the  plaintiffs'  1886  patent, 
came  into  use,  and  Applegarth  was  not  considering  or 
dealing  with  such  machines.  The  special  problem  which 
was  solved  by  the  patent  of  1886  was  not  before 
Applegarth.  He  was  not  considering  or  dealing  with 
the  difficulty  of  quickly  printing  stop  news  in  a  modem 
printing  machine.  What  Applegarth  was  primarily 
thinking  of  was  printing  in  colours,  though  he  does 
point  out  that  his  machine  could  be  used  for  printing 
other  matter.  He,  no  doubt,  pointed  out  that  you 
could  do  the  printing  then  ordinarily  done  by  a  large 
cylinder  by  employing  smaller  auxiliary  cylinders  to 
do  part  of  the  work.  But  he  nowhere  points  out  or 
suggests  the  use  of  a  small  movable  drum,  or  any 
means  for  rapidly  fixing  or  holding  securely  ordinary 
type  on  his  auxiliary  cylinder  with  curved  face  to  the 
type  so   as   to   print   correctly.     His   improvement   as 
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■applied  to  the  modem  stereo  machine  woald  have  heen 
of  no  practical  use  whatever.  And,  however  valuable 
may  have  been  his  general  idea  of  the  use  in  printing  off 
«inaU  auxiliary  cylinders,  it  seems  quite  clear  that  in  no 
true  sense  could  his  specification  be  called  an  anticipa- 
tion of  the  1886  patent.  In  the  next  place  Dunoan  and 
Wilson's  specification  of  1879  should  be  mentioned. 
That  is  instructive,  because  it  was  after  the  modem 
fltereo  machine  had  come  into  use,  and  it  shows  an 
ingenious  attempt  to  solve  the  difficulty  which  was  only 
successfully  solved  by  the  patent  of  1886.  Duncan  and 
Wilson's  method  was  a  failure.  They  employed  an 
auxiliary  cylinder,  and  pointed  out  that  a  full  cylinder 
need  not  be  employed,  but  they  did  not  employ  or  refer 
to  a  movabla  carrier  or  drum  like  that  of  1886,  and 
only  suggested  the  use  of  type  arranged  so  as  to 
form  a  flat  surface,  but  acted  upon  by  a  spring  or  cam 
flo  as  to  come  out  when  desired  and  print.  Their 
method  was  in  no  way  an  anticipation  of  the  plaintiffs' 
patent,  but  is  of  importance  as  showing  what  invention 
was  required  to  arrive  at  the  patent  of  1886.  Lastly, 
we  may  refer  to  Mewbum's  specification  of  1885.  That 
-really  carried  matters  no  further  than  Applegarth's  of 
1858,  except  that  it  suggested  for  holding  types  the 
<ise  of  grooves  running  along  the  whole  length  of  the 
auxiliary  cylinder.  It  in  no  way  suggested  the  use  of 
the  small  movable  drum  or  any  practical  way  of 
holding  type  with  a  cylindrical  face  to  be  fitted  in  the 
grooves,  and  the  machine  shown  in  Mewbum's  specifi- 
cation, without  alteration  so  as  to  make  it  like  the 
plaintiffs',  would  have  been  useless  for  practical  work, 
and  consequently  it  appears  not  to  have  come  into  use. 
We  now  pass  on  to  consider  the  next  contention  of 
the  defendants  as  to  there  beinc  no  proper  subject- 
matter  for  the  plaintiffs'  patent.  It  appears  to  us 
impossible  in  the  circumstances  of  this  case  to  say  that 
there  was  no  invention  properly  so  called  required  to 
arrive  at  the  improvement  patented,  or  that  the  plain- 
tiffs' patent  was  in  substance  one  merely  for  the  appli- 
cation of  a  knowu  machine  or  tool  to  a  new  want. 
Prior  to  the  invention  there  was  no  known  machine 
which  would  do  in  any  practical  or  efficient  way  the 
special  work  done  by  the  improved  machine  described 
in  the  patent  of  1886.  And,  in  our  opinion,  to  arrive 
at  that  improvement  there  was  required  on  the  part  of 
its  discoverers  great  ingenuity  and  invention  in  the 
true  sense  of  the  word.  Now  that  the  way  to  effect 
the  improvement  is  known  it  is  easy  to  belittle  it.  It 
can,  of  oourse,  readily  enough  be  pointed  out  that 
the  principle  of  using  a  small  auxiliary  cylinder 
was  known  before  ;  that  a  drum  is  only  a  small 
oylinder  ;  that  a  movable  drum  was  not  in  itself 
a  new  discovery  ;  and  so  forth.  This  process  of  under- 
mining an  invention  is  well  known,  and,  if  allowed  to 
prevail,  would  destroy  many  valuable  and  undoubtedly 
-valid  patents.  But  the  process  is  radically  wrong.  The 
way  to  sBcertain  whether  a  novel  and  useful  improve- 
ment in  machinery  required  invention  in  the  true  sense 
is  to  consider  how  matters  stood  just  before  the  im- 
provement was  discovered.  In  the  present  case,  looking 
at  the  state  of  public  knowledge  at  the  time  of  the  im- 
provement in  question,  it  appears  to  us  impossible  to 
say  that  to  arrive  at  it  no  real  invention  was  required, 
or  nothing  more  than  a  happy  idea  of  using  for  the  pur- 
pose some  tool  already  at  hand.  But  we  need  not 
further  dwell  upon  the  point.  Sufficient  commentary  is 
afforded  by  the  facts  th«t  for  years  the  defects  in  the 
stereo-machines  to  which  we  have  previously  called 
attention  remained  unremedied,  and  that  when  Duncan 
and  Wilson  tried  to  remedy  it  they  could  only  suggest 
means  which  differed  considerably  from  those  adopted 
by  the  patent  of  1880,  and  which  failed.  There  still 
reoiain  for  consideration  some  minor  questions,  chiefly 
•dbpending  on  the  special  claims  made   by   the  specifica- 


tion. As  .we  have  already  pointed  out,  the  inventors  as 
part  of  their  invention  designed  a  special  means  of 
speedily  and  efficiently  fastening  in  a  box  type  which 
should  have,  when  fixed,  a  trae  cylindrical  surface. 
This  special  way  of  fastening  forms  the  subject  of  the 
first  claim,  while  the  second  claim  is  for  the  combina- 
tion of  the  special  way  of  fastening  and  the  movable 
drum.  Both  these  claims  are  undoubtedly  good,  for 
practically  the  defendants  cannot  deny  that,  limited  as 
it  is  to  a  special  means  of  fastening,  the  first  claim  is 
valid.  But  the  defendants  denied  that  they  are  using 
that  special  means,  and  say,  therefore,  that  they  have 
not  infringed  claims  1  and  2.  Mr.  Justice  Cozens- 
Hardy  has  held  that  the  defendants  have  not  infringed 
claims  1  and  2,  and  we  are  not  prepared  to  differ  from 
him  in  this.  The  plaintiffs,  though  not  admitting  that 
these  claims  have  not  been  infringed,  have  not  strenu- 
ously argued  the  point,  for  they  say  that  it  is  practi- 
cally unimi)ortant  to  them  whether  the  defendants  have 
or  have  not  infringed  the  first  two  claims,  if  they  are 
held  to  have  infringed  the  third  claim,  and  it  was  on 
this  third  claim  that  the  plaintiffs  chiefly  relied.  This 
brings  us  to  a  consideration  of  the  third  claim.  On  the 
construction  of  this  claim  we  agree  with  the  plaintiffs, 
and  with  the  view  taken  by  the  learned  .Judge,  that  it 
is  not  restricted  to  a  combination  involving  the  use  of 
the  special  means  of  fastening  the  subject  of  claim. 
The  claim  is  for  a  combination  of  the  special  drum  with 
(stating  it  shortly)  the  ordinary  sterecr-machine,  but 
**•  substantially  as  and  for  the  purpose  "  described  in 
the  specification,  and  illustiated  by  the  drawings.  This 
covers  the  main  invention  to  which  we  have  above 
referred,  and  though  the  patentees  rightly  enough  have 
not  confined  their  invention  to  the  special  farteuing, 
they  clearly  indicated  in  their  specification  and  drawings 
that  their  drum  is  to  be  one  capable  of  carrying,  and 
in  use  carrying,  a  box  holding  properly  jmcked  type 
capable  of  printing  on  the  spaces  in  the  papers  left  for 
the  purpose  imprinted  on  by  the  main  cylinder.  Having 
shown  by  their  specification  and  drawings  one  efficient 
means  of  holding  the  type  in  a  box,  the  patentees  have 
done  what  was  necessary,  and  they  then,  by  claim  3, 
point  out  in  effect  that  their  invention  can  be  used  (as 
it  obviously  can)  with  any  other  efficient  type-holding 
box,  and  they  claim  accordingly.  The  Comt  below 
camb  to  the  conclusion  that,  because  claim  3  was  not 
limited  to  the  special  means  of  fastening  if^the  box, 
it  was  too  wide,  and  that  the  main  invention  had 
been  anticipated,  or  was  not  the  proper  subject  matter 
of  a  patent.  For  the  reasons  already  stated  we 
cannot  agree  with  this  view.  The  learned  Judge  appears 
to  us  to  have  placed  too  much  reliance  on  the  evidence 
of  Mr.  Beaumont  (the  defendants'  only  witness),  a 
gentleman  who  apparently  had  no  practical  acquaintance 
with  the  modem  printing  machines,  and  seems  not  to 
have  realized  the  difficulties  in  the  way  of  the  inventors, 
or  appreciated  the  evidence  given  on  behalf  of  the 
plaintiffs.  The  last  point  we  have  to  consider  is  one 
taken  by  Mr.'  Moulton  and  most  ingeniously  and  ably 
argued  by  him.  It  was  not  taken  in  the  Court  below, 
nor  was  the  attention  of  the  witnesses  called  to  it.  It  is 
said  (tmly)  that  claim  3  refers  to  the  drum  marked  (6) 
in  the  drawings,  and  that  in  the  drawings  and  specifi- 
cations no  type-holding  box  is  shown  or  suggested, 
exoept  one  which  has  a  dovetailed  base  to  be  inserted 
into  a  corresponding  dovetail  opening  on  the  surface  of 
the  drum  and  so  held.  It  is  said  that,  as  speed  in  the 
insertion  *  of  late  news  was  of  the  essence  of  the 
patented  invention,  the  dovetail  was  important.  From 
this  it  is  argued  that  claim  3  is  limited  to  the  dove- 
tail, and  it  is  then  said  that  the  defendants  have  not 
used  the  dovetail,  and  that  consequently  there  has  been 
no  infringement.  Even  assuming  that  this  point  is  now 
open  to  the  defendants,  it  appears  to  us  imsound.  When 
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the  nature  of  the  inveDtion  is  considered  it  it  clear  that 
the  particular  method  of  fastening  the  box  on  the  drum 
was  comparatively  unimportant,  and  formed  no  part  of 
what  has  been  called  the  pith  and  marrow  of  the  inven- 
tion. It  must  be  remembered  that' claim  1  has  nothing 
to  do  with  the  shape  of  the  box  itself ,  but  is  concerned 
only  with  the  means  of  fastening  type  inside  the  box. 
And,  when  it  is  seen  what  the  defendants  have  done, 
it  is  obvious  that  they  have  substantially  taken  and  used 
the  main  invention  the  subject  of  claim  3,  making  only 
a  colourable  alteration  in  the  way  the  box  is  fastened  to 
the  drum.  In  fact,  even  if  the  dovetail  had  formed  an 
essential  part  of  the  invention,  it  is  by  no  means  clear 
that  the  defendants  ought  not  to  be  held  to  have  in- 
fringed. When  their  box  is  in  position  and  held  firm 
on  the  drum  it  is  really  held  by  a  species  of  dovetail. 
But  we  need  not  decide  that.  It  is  sufficient  for  us  to 
say  that,  in  our  opinion,  the  defendants  have  infringed 
claim  3,  by  substantially  taking  and  using  the  inven- 
tion thereby  claimed.  In  the  result,  the  order  of  Mr. 
Justice  Cozens-Hardy  must  be  discharged.  It  must  be 
declared  that  the  plaintiffs'  patent  is  valid,  and,  if 
asked  for,  a  certificate  that  its  validity  came  into 
question  iu  this  action  must  be  given.  Then  it  must  be 
declared  that  the  defendants  have  infringed  claim  3, 
and  the  usual  injunction  and  order  for  an  account  must 
be  granted.  The  defendants  must  pay  the  general  costs 
>  of  the  action  here  and  below.  The  plaintiffs  will,  of 
course*  as  part  of  their  costs  get  the  costs  of  the  issues 
on  which  they  have  succeeded.  On  tbe  other  band,  the 
defendants  will  get  the  costs  of  the  issues  as  to  in- 
fringement  of  claims  1  and  2,  with  a  set  off  of  costs. 

The  defendants'  counsel  suggested  that  there  would  bo 
an  appeal  to  the  House  of  Lords,  and  asked  that  there 
might  be  a  stay  of  proceedings  under  the  jud  gment 
pending  the  appeal,  especially  as  the  patent  would 
expire  in  four  months. 

The  Masteb  of  the  Rolls  said  that  there  was  no 
ground  for  granting  a  stay  of  proceedings. 

[Solicitors—W.  J.  and  E.  H.  Tremellen,  for  A.  Ifao- 
donald  Blair,  Manchester  ;  J.  H.  and  J.  Y.  Johnson, 
for  W.  J.  8.  and  J.  A.  S.  Scott,  Neweastle-on-Tyne.] 


Court  of  Appeal  (A.  L.  Smith,  Collins,  1 
and  Yaughan  Williams,  L.JJ.)        j 
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6BA^^  V.  THE  GOLD  EXPLORATION  AND   DEVELOPMENT 
SYNDICATE  (LIMITED.)* 

Principal  and  Agent— Secret  commission— Bribe 
to  agent  of  vendee— Liability  of  vendor. 


This  was  an  appeal  by  the  defendants  from  the 
judgment  of  Mr.  Justice  Bigham  ;  reported  in  Tke 
Times  of  January  24  last.  Tbe  action  was  brought  to 
recover  a  balance  due  to  the  plaintiff  in  respect  of  a 
sale  of  a  gold  mine  to  the  defendants.  The  defence 
consisted  of  a  counter-claim  for  £500,  being  the  alleged 
balance  of  a  commission  which  the  plaintiff  had 
promised  to  pay  to  a  Mr.  Govan,  one  of  the  directors 
of  the  defendant  syndicate.  The  only  question  in  the 
case  was  whether  the  defendants  were  entitled  to 
succeed  on  the  counter-claim.  The  facts,  as  found  by 
the  learned  Judge  in  the  Court  below,  were  as 
follows  .—In  August,  1896,  Govan,  being  then  a 
director  of  the  defendant  syndicate,  went  to  British 
Columbia  for  the  purpose  of  buying  mming  properties 
on  the  syndicate's  behalf.  He  there  met  the  plaintiff, 
who  had  for  sale  a  property  of  the  kind  wanted.  He 
told  tbe  plaintiff  that  he  might  be  able  to  float  a  com- 
pany  which  should  buy  the  property,  but  that  if  he  did 
so   he   should   require  a    commission.    Thereupon   the 
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plaintiff  gave  Govan  a  commission  note  by  whidi  he 
agreed  to  pay  to  Govan  10  per  cent,  on  all  sums, 
whether  cash  or  shares,  received  by  him  on  the  flotation 
of  the  company.  At  the  time  the  plaintiff  gave  tbi» 
note  to  Govan  he  did  not  know  that  Govan  was  acting 
for  any  principal.  He  gave  it  iu  perfect  honesty  and 
good  faith.  Subsequently  the  plaintiff  came  to  England » 
and  it  was  agreed  between  him  and  Govan  that  the 
price  to  be  paid  to  him  for  the  mine  should  be  £25,000 
in  cash  and  £115,000  in  fully-paid  £1  shares  of  the 
new  company.  After  the  price  had  been  fixed,  the 
plaintiff  ascertained  that  Govan  was  making  the  pur- 
chase as  agent  for  the  defendant  syndicate,  who  were  to 
form  and  float  the  company , and  a  little  later, in  January, 
1897,  a  contract  was  concluded  between  the  plaintiff 
and  the  syndicate  by  which  the  plaintiff  sold  the  mine  to 
the  syndicate  at  the  price  flxed  by  Govan.  The  company 
was  floated,  and  115,000  shares  were  duly  allotted  to 
the  plaintiff.  Ten  per  oent.  of  the  shares,  amounting 
to  11,500  shares,  were  put  into  the  name  of  a  nominee 
at  the  request  of  the  plaintiff  and  were  accepted  by 
Govan  as  payment  of  that  part  of  his  commission.  The 
syndicate  then  paid  the  plaintiff  £10,000  cash,  leaving 
a  balance  due  of  £15,000.  The  plaintiff,  in  March, 
1897,  saw  Govan  about  it,  who  said  be  would  get  the 
syndicate  to  pay  £5,000  in  cash,  and*  the  balance, 
£10,000,  by  a  four  months'  promissory  note.  Govan 
stipulated,  however,  with  the  plaintiff  that  if  he  pro- 
cured this  settlement  with  the  syndicate  his  (Govan 's) 
cash  commission  should  be  paid  at  once,  without  wait- 
ing for  the  £10,000  promissory  note  to  mature  and 
be  paid.  Both  the  plaintiff  and  Govan  regarded  the  eash 
commission  as  not  payable  until  the  plaintiff  had  in 
fact  received  his  £25,000.  The  plaintiff  agreed  to  this, 
on  the  terms  that  the  cash  commission  should  be  reduced 
to  £2,000,  thus,  in  consideration  of  promising  a  present 
cash  payment,  getting  tbe  cash  commission  reduced  by 
£500.  The  syndicate  paid  the  plaintiff  a  further  £5>000 
and  gave  him  the  promissory  note  for  £10,000,  and  the 
plaintiff  paid  Govan  the  £2,000.  Half  of  the  amount  of 
the  £10,000  promissory  note  was  paid  by  the  defendant 
syndicate  when  the  note  matured,  and  a  new  note  for 
the  remaining  £5,000  with  interest  was  given.  It  was 
on  this  latter  note  that  the  plaintiff  now  sued.  Hie 
facts  as  to  the  agreement  to  pay  Govan  commissitm 
subsequently  came  to  the  knowledge  of  the  syndicate  ^ 
and  a  committee  appointed  to  consider  the  matter 
reported  that  Govan  ^ould  repay  the  £2,000  and  return 
tbe  11,500  shares  to  the  syndicate.  Govan  agreed  to 
do  this,  and  it  was  resolved  that  the  repayment  of  the 
£2,000  and  the  transfer  of  the  11,500  shares  to  the 
syndicate  be  accepted  in  full  satisfaction  of  the 
syndicate's  claim.  Subsequently  the  syndicate  came  to 
the  conclusion  that  they  were  entitled  to  get  from  the 
plaintiff  a  fui*ther  sum  of  £500,  being  the  amount  by 
which  the  commiHsion  payable  to  Govan  had  been 
reduced,  and  the  syndicate  claimed  to  deduct  the  £500 
from  the  balance  due  on  the  i>romissoxy  note.  Their 
contention  was  that  when  the  contract  of  sale  was 
entered  into  the  plaintiff  had  notice  that  Govan  was 
the  defendants*  agent,  and  therefore  knew,  or  ought  to 
have  known,  that  the  defendants,  and  not  Govan,  were 
entitled  to  the  benefits  accruing  under  the  commission 
note  ;  and  it  was  said  that  the  plaintiff  had  no  right 
to  reduce  the  commission  from  £2,500  to  £2,000.  It 
was  further  said  that  the  selling  price  of  the  mine  had 
been  Increased  by  the  amount  of  the  commission.  The 
learned  Judge  said  that  the  plaintiff, when  he  ascertained 
what  Govan 's  true  position  was,  should  have  insisted 
upon  paying  the  commission  to  the  defendants.  Probably, 
also,  the  plaintiff  ought  not  to  have  made  the  arrange- 
ment for  the  reduction  of  the  commission  by  £500,  at 
all  events  not  without  the  consent  of  the  defendanfcHv. 
But  tbe  defendants  had  lost   their  remedy   by    tbeis 
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conduct  after  they  had  discovered  the  real  facts  of  the 
case.  Enowmg  all  the  facts,  they  had  elected  to  treat 
their  rights  as  defined  by  the  second  agreement. and  they 
thereby  got  the  benefit  of  an  immediate  instead  of  a 
deferred  settlement  of  the  commission.  They  could  not 
now  say  they  were  not  bound  by  all  the  terms  of  the 
necond  agreement,  one  of  which  was  that  the  commis- 
fiion  should  be  reduced  by  £500.  There  would  be 
judgment  for  the  plaintiff  on  the  claim  and  counter- 
claim. 

Mr.  Rufus  Isaacs,  Q.C.,  and  Mr.  T.  ^\^.  Chitty 
appeared  for  the  defendants  ;  Mr.  Duke,  Q.C..  and 
Mr.  Kerly  appeared  for  the  plaintiff. 

The  CouBT,  having  taken  time  to  consider,  allowed 
the  appeal. 

Lord  Justice  A.  L.  Smith  read  the  following 
judgment  :— llie  question  in  this  case  is,  as  to  what  is 
"the  position  of  a  vendor  of  property,  who  pays  a  secret 
commission  to  a  person  whom  he  knows  to  be  the  agent 
of  the  vendee,  and  the  facts  are  as  follows  :— By  an 
agreement  dated  January  8,  1897,  the  plaintiff  sold  a 
gold  mine  in  British  Columbia,  of  which  he  was  then 
possessed,  io  the  defendant  syndicate,  and  he  sues  the 
syndicate  upon  a  promissory  note  for  £5,000  given  to  him 
by  them  in  part  payment  of  the  purchase-money.  As  to 
-the  sum  of  £600  the  defendants  counterclaim,  and 
assert  that  upon  the  facts  which  they  subsequently  dis- 
covered they  are  entitled  to  recover  this  sum  from  the 
plaintiff,  and  it  is  agreed  by  the  learned  counsel  on  each 
side  that  this  case  is  to  be  decided  upon  the  admission 
that  the  plaintiff  has  received  this  sum  of  £500  from 
the  defendants.  I  now  revert  to  the  facts  antecedent  to 
the  agreement  of  January  8,  1897.  In  the  month  of 
August,  1896,  the  plaintiff,  who,  as  before  staked,  was 
possessed  of  a  gold  mine  in  British  Columbia,  was 
desirous  of  selling  it,  and  he  there  met  a  Mr.  Govan. 
B;y  an  agreement  in  writing  dated  September  26,  1896, 
and  made  between  the  plaintiff  and  Govan,  the  plaintiff 
gave  an  option  on  his  mineral  claims  to  Govan  for  a 
period  of  six  month8,and  in  this  agreement  it  was  stated 
that  the  option  was  granted  to  Govan  to  enable  him  to 
deal  with  the  properties  with  the  object  of  forming  one 
or  more  limited  liability  companies  on  the  London 
market,  and  Govan  agreed  to  use  his  best  endeavours 
with  regard  to  the  successful  flotation  of  such  company 
or  companies  on  terms  to  be  thereafter  discussed  and 
-settled  between  the  plaintiff  and  him,  the  plamtiff 
agreeing  to  hand  Govan  on  any  such  successful  flotation 
10  per  cent,  on  all  the  sums  received  in  cash  or  shares 
accruing  to  the  plaintiff.  It  will  be  seen  that  by  this 
agreement  the  plaintiff  agreed  to  pay  to  Govan  one-tenth 
of  what  purchase-money  he  might  be  able  to  obtain 
•from  the  company  which  through  his  instrumentality 
was  to  be  Inrought  into  existence  to  become  the 
fmrchasers  of  the  plaintiff's  mine,  and  I  agree  with  Mr. 
Justice  Bigham  that,  when  a  vendor  sells  property 
flubject  to  the  payment  by  him  of  a  commission,  the 
commission  is  added  to  the  price  asked  by  the  vendor  ; 
in  other  words,  the  purchase-money  by  reason  of  the 
commission  to  be  paid  by  the  vendor  is  loaded  with  the 
amount  of  commission  so  to  be  paid.  At  the  time  when 
'this  agreement  of  September  26,  1896.  was  entered  into 
the  plaintiff  did  not  know  that  Govan  was  agent  and 
managing  director,  as  in  fact  he  was,  of  the  defendant 
syndicate,  though  he  did  know  that  Govan  was  con- 
nected with  the  companies.  The  learned  Judge  has 
found  that  at  this  time  the  plaintiff  was  acting  with 
perfect  honesty  and  good  faith,  but  this  by  no  means 
czfaauets  the  case  ;  for  after  the  plaintiff  came  to  this 
•conntry,  nntil  which  time  the  negotiations  for  sale  were 
not  completed,  a  new  set  of  facts  arose,  which  give 
rise  to  the  defendants'  counterclaim.  In  the  month  of 
December,  189*^,  the  plaintiff  came  to  England  at  the 
instance  of  Govan   in  relation  to  the  sale  of  his  gold 


mine.    Upon  his  arrival  he  went  to  see  Govan,  who  had 
a  room   in   the   office   of   the   defendant   syndicate   in 
Ryder-street.    The   plaintiff   was  constantly  there,  and 
he   admitted   in  cross-examination     that     before     the 
contract    of    purchase   and   sale   of   his    property    was 
entered   into     between   him   and   the   defendants  upon 
January  8,  1897,  he   knew   that  Govan   was   a  director 
of     the     defendant     syndicate,     and     that   he     was, 
as  such  director,    negotiating    with   him    (the  plaintiff) 
for   the   purchase   of   his   property    on  •  behalf   of   the 
syndicate.    The   plaintiff  made  an  effort  in  his  evidence 
to    get    rid    of   this   fatal    admission,  which    was   un- 
doubtedly true,  by  suggesting  he   had  sold  the  property 
to  Govan  before  he  knew  of   the   above  facts,  but  when 
pressed  in  cross-examination   this   suggestion  was  found 
to  be   without   foundation,  and    in    my   judgment    was 
clearly  not  the  truth.    The   price   fixed   by  the  contract 
of  January  8,  1897,  was   £140,000.  of   which    £25,000 
was  to  be  paid  in  cash  at  certain    named    times,  and  the 
balance  by  a  transfer  to  the  plaintiff    or  his  nominees  of 
115,000   fully   paid-up  shares  of   £1  each  in  a  company 
about  to  be  promoted  by   the   syndicate.    It  appears  to 
me  plain  that  the  meaning  of  what   took   place  between 
the  plaintiff  and   Govan  was   that  one-tenth  of  the  ten- 
tenths  of  the  purchase  money   was   to    go    to  Govan  as 
commission,  and  Govan  was  to  get  up  a  company  to  buy 
the  plaintiff's  mine,  and  that  the   price  which  was  to  be 
paid  to  the  plaintiff  for  the  purchase   of  his  mine  was  to 
embrace  and  cover  Govan's  cash   commission  of  £2,500. 
At  the  time  when  the  defendant  syndicate  contracted  to 
purchase  the  plaintiff 's  mine— viz.,  on  January  8,  1897^ 
as  a  matter  of   fact  the  defendants  had  no  knowledge  of 
the  arrangement  made  between  their  managing  director* 
Govan,  and  the  plaintiff  as  to  the  payment  of  this  com- 
mission of  £2,500  to  him,  nor  did  they  discover  it  until 
the  next  year— viz. ,  in  March,  1898— under   the  circum- 
stances  hereafter   mentioned.    Upon   March    17,  1897, 
upon   which   date   payment   of   £15,000,  part   of    the 
purchase  money,  had   not   become   due,  it    was   agreed 
between  the  plaintiff  and   Govan   that,  if   Govan  would 
get  the   defendant   syndicate   to   pay   to   the   plaintiff 
£5,000  in   cash   at   once   and   £10,000    in   promissory 
notes,  he    would    give    Govan    £2,000    in  cash   down 
instead  of  £2,500  payable   to   Govan   under   the  agree- 
ment of  September  26,  1896,  and   which   had   not  then 
become  payable,  and   for  which  Govan  would  then  have 
had  to  wait.    The  plaintiff  admitted  that  at  the  time  be 
made  the  agreement   of   March  17,  1897,  for   Govan  to 
get  him  £5,000  in  cash   at  once   and   £10,000   in    pro- 
missory notes  from  the  defendants,  and    for   him  to  pay 
Govan  £2,000   in   cash,  he    (the   plamtiff)   knew    that 
Govan  was  a  director   of   the   defendant  syndicate   and 
was  acting  for  them.    Govan   succeeded   in   doing  what 
was  desired,  and  npon  March  18,  1897,  £2,000  in   cash, 
and   npon   March   25,  1897,  £8,000   in   cash,    making 
£5,000  in  all,  was   paid   to   the   plaintiff.    The  way  in 
which  the  plaintiff  then   paid   Govan   his  commission  of 
£2,000    in    cash    down    is    very   significant,  and   well 
worthy     of     attention,    considering     the     arguments 
addressed  to  us  by  the  plaintiff's  counsel.    The  plaintiff 
onder  cross-examination   admitted   that   he  wrote  out  a 
cheque  (this  was  on   March    17,  1897)  for   £1,000,  and 
went  with  this  cheque  to  a  bank   where  the  plaintiff  had 
an  account,  accompanied   by  Govan,  that   Govan   took 
with  him  a  bag,  and  that  the  plaintiff   asked  the  cashier 
to  give  him   bank-notes   in   exchange   for    the  cheqne, 
which  the  cashier  did,  and  that  the   plaintiff  thereupon 
handed  £1,000   in   notes   to   Govan.     Upon  March  25, 
1897,  the  plaintiff  drew  another   cheque   for   £1,000  to 
complete  the  bargain  between   him   and  Goran,  and  the 
same  thing  was  repeated  as  regards  this  cheque   as  with 
the  former,  and  Govan  was  handed   by  the  plaintiff  this 
£1,000   also   in   notes.     It    was   in   this    way  that  the 
plaintiff  paid'  the   £2,000   commission  to  Govan.    It  ia 
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also   a   fact   of   pecaliar   signifloanoe   that,   when   the 
defendants  had  floated  the  new  oompaay,  and  115,000  of 
Hs  shares  were  allotted  to  the   plaintiff  in  part  payment 
of  the  purehase   money   of   his   mine,  10   per  cent,  of 
those  shares— ^'.0.,  11,500— were  placed  in  the  name  of  a 
Mr.  Allingham  at   the  request  of  the   plaintiff,  and  this 
allotment  was  accepted  by   Govan   as    payments   by  the 
plaintiff  to  him  of  his  (Govan 's)   commijision  which  was 
to   consist   of  shares.    The  plaintiff  when  challenged  as 
to  these  transactions  was  unable   to  give  any  intelligible 
reason  either  for  the  payment  of  the  £2,000  in  the  notes 
to  Govan  and   not   by   cheque,  or   for  the  allotment  of 
the  shares   in  the  name  of  Allingham.     It  has  been  well 
said  that  secrecy  is  a   badge   of  fraud,  and  these  trans- 
actions in  my  opinion  constitute  good  evidence  that  the 
plaintiff  knew  well  that  Govan  was  receiving  this   com- 
mission from  him  without  the  knowledge  or  assent  of  the 
defendants.    What  then  is   the  case  proved  ?    It  is  that 
a  vendor   is   paying   a  secret   commission   to  a  person 
whom  he   knows   to   be   the  agent  of  the  purchaser,  in 
order  to  induce  that  agent   to   get  the  purchaser  to  pay 
the  vendor  a   price   for   his   property   enhanoed  by  the 
amount  of  the  commission,  of  which   fact  the  purchaser 
had   no   notice   and   the    vendor   knew   that  he  had  no 
notice.    The   evidence   shows   that   the  plaintiff  subse- 
quently   quarrelled  with    Govan,  and   that  the  plaintiff 
through  others  gave  information   to  the  directors  of  the 
defendant   syndicate  of  what  had  taken  place  as  regards 
the  agreements   of   September  26,  1896,  and  Bfareh  17, 
1897,  and   the  payment  of  commission  to  Govan.     I  do 
not  understand  that  the  plaintiff  informed  the   directors 
of  the  way  in   which   he   had    paid   the   commission  to 
Govan.    The  directors  of  the  syndicate  then  called  upon 
Govan  to  explain  what   he   had   done  and  to  return  the 
£2,000   which  he   had   received  from  the  plaintiff,  and 
he  thereupon  paid  to  the  syndicate  the  £2,000,  and  they 
also  insisted  tiiat   the    £500   which   formed  part  of  the 
purchase  money   and   which   the   plaintiff   had  received 
should  be  returned  to  them  by  him,  and  they  refused  to 
meet  the  promissory   note   sued   on  so  far  as  £500  was 
concerned,  and   set  up   the  oounter-claim  in  this  action 
alleging  that  the  10  per  cent,  commission  was   a   secret 
profit  or  bribe   by   the   plaintiff  to  Govan,  their  agent, 
and  that  they  had  unknowingly    paid  to  the  plaintiff  the 
amount  of  the  contracted   commission    (£2,500)    in   the 
purchase  money  of  the  mine.  Apart  from  the  point  upon 
which  my   Brother   Bigham   decided   against  the  defen- 
dants, it  appears   to   me   that  the  defendants  are  in  the 
right  in   the   position  they   took   up,  and  indeed  had  it 
not  been   for   this  point,  about    which    hereafter,   the 
learned  Judge   would    have   decided   in  the  defendants' 
favour,  for  the  whole  tenour  of  his  judgment  shows  that 
he  would  have  done  so.    In   my   judgment  the  contract 
of  purehase  of  January  8,  1897,  was   a  corrupt  bargain, 
as  was  also  the   contract   of   March   17,  1897,  and   the 
evidence  shows  that,    when   each  of  those  contracts  was 
entered  into,  the   plaintiff  well  knew  that  th«  defendant 
syndicate   had   no   knowledge    of   the  commission  con- 
tracted to  be  paid   to    Govan   by  the  plaintiff,  nor  that 
the  purchase  money   they   agreed  to  pay  to  the  plamtiff 
was    enhanced    by  the  amount  of  that  commission.     It 
was  said  by  the  plaintiff's  counsel  that  the  case  in  the 
House    of  Lords  of  **  Cavendish    Beutinck   v.    Fenn  " 
(12    App.    Cas.,    652)   decided   that   where   a    person 
charges   fraud,  the    onus   is  upon  him  to    prove  it,  and 
to   establish   his   charge   in   a   case  like  the  present  he 
must   establish   that   the   person  charged  had  not  com- 
municated the  act  complained  of  to  the  injured   person, 
and   unless   he   proves   this   the   charge    is  not   made 
out,    for   it    is    possible    that    he     may     have     made 
the     communication,    in     which     case    there     would 
be     no     fraud,    and    'further     he     must    prove   that 
the  person  making  the  charge  has,  in  fact,  been  injured 
by  concealment.    Assuming  that  in  the  present  case  this 


on«s  of  proof  is  upon  the  defendants,    though   I  am  bj 
no  means  certain  that  it  is,  I  say   that   the   defendanta 
have  satisfied  this  onus,  and  shown  out  of  the  plaintiff'* 
own  mouth  that  he  knew  that  Govan   had  not  disclosed 
to  the  defendants  the  fact  that  he  was   receiving   oom- 
mission  from   the   plaintiff,    and   that   they   have  also 
proved  that  they  have  been   injured   hj   the  amount  by 
which  the  purchase  money  had  been  increased  to  pay  the 
contracted  commission.    For  the  same  reason  I  need  not 
discuss   the   case   before   my   brother     Homer   of   the 
'*  Lands'  Allotment   Company    v.     Broad    "  (13   The 
Reports,  699).  The  case  in  this  Court  of  the  "  Mayor  of 
Salford  v.  Lever  "  ([1891]  1  Q.B.,  168)  is  a  clear  autho- 
rity that  where  an  agent  who  has  been  bribed  to  do  so  in- 
duces his  principal  to  enter  into  a  contract  with  a  person 
who  has  paid  the  bribe, and  the  contract  is  disadvantageous 
to   the   principal,    the   principal   has   two  distinct  and 
cumulative  remediea— he  may  recover  from  the  agent  the 
amount  of  the  bribe  which   he  has  received,  and  he  may 
also  recover  from  the  agent  and  the  person  who  has  paid 
the   bribe,  jointly   or   severally,  damages   for  any  loss 
which   he   has  sustained  by  reason  of  entering  into  the 
contract,  and  it  is  immaterial  whether  the  principal  sues 
the   agent   or  the  third  person  first.    This  is  the  head 
note  of   this   case,  and   accurately   describes  what  was 
decided  thereon.  A  great  deal  of  argument  was  addressed 
to  us  whether   an   action   for   money   had  and  received 
would  lie  at  the  suit  of  the  defendants  against  the  plain- 
tiff in  this  case.    Lord  Esher   in   the  above  case  said  it 
signified  not  what  it  may  be  called,  whether  damages  or 
money  had  and  received,  and  Lord  Justice  lindl^  said  : 
— *  *  It  is  obvious  that  in  some  forms  of  action  the  oor* 
poration  have  a  right   to   recover  the  shilling  (i.e.,  the 
£2,500  in  this  case).    Under   the   old  practice,  I  think 
they  could  have   recovered   it   by  an  action   for  money 
had  and  received,  and   probably   they   could   have    re- 
covered it  in  more  ways  than  one."  It  is  not  necessary 
upon  the  facts  of  this  case  to  decide  whetiier  money  had 
and  received  would   lie,  for   I   am  of   opinion  that  the 
£2,500  can  be  recovered  from  the  plaintiff  in  action  for 
damages  for  deceit,  though  I  am  by  no  means   prepared 
to  hold  that   an   action   for   money   had   and  received 
would  not  lie.    Apart  from  what    I   am  now  coming  to 
and  upon  which  Mr.  Justice   Bigham   decided  adversely 
to  the  defendants,  I  am  of  opinion  that   the   defendant 
syndicate    have   a   good     counter-claim     against    the 
plaintiff  to  recover  the  sum  of  £500.    The   point   upon 
which    Mr.    Justice     Bigham     decided     against    the 
defendants  was  that  in   April,  1898,  they  settled   with 
Govan  after  they  had  notice  of   the  agreements  of  Sep- 
tember, 1896, and  March  17,1897,and  that  they  therafore 
knew   that   Govan   had  agreed   with   the  plaintiff   for 
a  reduced  commission  of  £2,000,  and  the  learned  Judge 
held   that  the   defendants   thus   elected   to  adopt   the 
agreement   of     March     and     take     from     Govan   the 
£2,000  which  he  had  received  under  it  from   the   plain- 
tiff, for  if  there  had   been  no   snob   agreement   Govan 
would  not  by  then  have  received  any  commission  at  all. 
But  how  does  this  afford  any  answer  by  the   plaintiff  to 
the  good  cause  of  action  whioh  the  defendants  then  had 
against  him  ?    The  plaintiff  was  no  party  to  this  settle- 
ment with  Govan,  which  was  made  solely   between   the 
defendants   and   Govan.    The   agreement   with   Govan 
which  is  recorded  in  a  resolution  of    March    28,    1898, 
was  only  a  wiping  out  and  settlement  by   airreement   of 
the    claims   of    the    defendants     against   Govan,    not 
against  the  plaintiff.    The  resolution  was  as  follows  : — 
'*  It  is  resolved   that   the   repayment   of   the   £2,000 
offered  by  Mr.  Govan  be   accepted   with   his   assurance 
that  he  received  the  money  in  the  full  belief  that  he  was 
justified  in  accepting  it  and  without   any   dishonourable 
Intention  and  thereby  unwittingly  made  a  mistake. ' '  With 
all  submission  to  my  brother  Bigham,  I  cannot  see  how  this 
settlement  with  Govan  gets  rid  of  or  affords  any  answer 
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to  the  CAose  of  aotion  which  the  defendants  had  against 
the  plaintiff  any  more  than  the  agreement  which  was 
Mt  up  in  the  *'  Balford  case  "  by  way  of  defence  was 
held  to  afford  an  answer  by  the  defendant  Lever.  For 
the  reasons  above  I  think  judgment  must  be  entered 
for  the  defendants  upon  their  counter-claim,  with  costs 
of  action  here  and  below. 

Lo&D  Justice  GoLLms  and  Lord  Justice  Vattghan 
Williams  read  judgments,  in  which  they  idso  arrived 
at  the  conclusion  that  the  appeal  ought  to  be  allowed. 

[Solicitors — Qush,  Phillips,  Walters,  and  Williams, 
for  the  plaintiff ;  Snell,  Sons,  and  Greenip,  for  the 
defendants.] 


Court  of  Appeal  (A.  L.  Smith,  Collins,  \ 
and  Vaughan  Williams,  L.JJ.)       i 


1899. 
Dec.  13. 


THE  QUEEN  V.  LONDON  COUNTY  COUNCIL.* 

Metropolis— Sewers— London  County  Council — 
Absolate  obligation  to  make  sewers — Metro- 
polis Management  Act,  1865,  sec.  135— Local 
Government  Act,  1888,  sec.  40  (8). 


This  was  an  appeal  from  the  judgment  of  a  Divi- 
eional  Court,  consisting  of  Mr.  Justice  Grantham  and 
Mr.  Justice  Kennedy,  on  a  motion  to  make  absolute  a 
rule  niu  obtained  November  25,  1898,  for  a  mandamtu 
to  the  London  County  Council  commanding  them  to 
consider  and  determine  whether  they  thought  any, 
and,  if  so,  what,  sewers  and  works,  or  dirersions,  or 
alterations  of  any  existiifg  sewers  or  works  rested  in 
them  and  referred  to  in  section  135  of  the  Metropolis 
Management  Act,  1855  (18  and  19  Vic,  c.  120),  were 
necessary  for  the  effectual  sewerage  and  drainage  of 
that  part  of  the  metropolis  which  was  situate  in  the 
parish  of  Charlton,  within  the  Lee  district  and  near 
to  the  soathem  outfall  main  sewer,  and,  further, 
commanding  them  to  make  such  sewers  or  works,if  any, 
or  such  diversions  or  alterations  as  aforesaid  as  they 
might  think  necessary  for  the  effectual  sewerage  or 
drainage  of  the  said  part  of  the  metropolis,  and, 
further,  oommanding  them  to  cause  the  southern  outfall 
taain  sewer  to  be  kept  so  as  not  to  be  a  nuisance,  and 
for  such  purpose  to  construct  and  place  either  above  or 
under  ground  such  reservoirs,  sluices,  engines,  and 
other  works  as  might  be  necessary  in  accordance  with 
the  said  section  of  the  said  Act  and  section  40  (8)  of 
the  Local  Government  Act,  1888  (51  and  52  Vic,  c 
41).  The  proceedings  before  the  Queen's  Bench  Divi- 
flion  are  reported  in  The  Times  of  July  3.  The  affidavits 
on  whieh  the  rule  was  obtained  showed  that  the  Lee 
district  was  constituted  under  the  Metropolis  Manage- 
ment Act,  1855,  and  other  Aots,  including  the  Plum* 
«lead  and  Hackney  Act,  1893,  whereby  the  district 
inelnded,  amongst  other  parishes,  the  parish  of  Charlton 
within  the  administrative  County  of  London.  They 
alleged  that  effectual  and  necessary  works  for  the 
proper  drainage  of  Charlton  had  not  beeu  provided  by 
the  London  County  Council.  Wheu  the  main  (south 
outfall)  sewer  was  constructed  in  1861  by  the  Metro- 
politan Board  of  Works  no  provision  was  made  for  the 
eewerage  or  drainage  of  the  lower  part  of  Charlton  and 
adjoining  land  in  Woolwich  and  Greenwich  and  for 
•other  low-lying  lands  iu  Plumstead.  The  land  in 
Charlton  contained  about  167  acres,  and  before  the  con- 
struction of  the  said  main  sewer  about  216  dwelling 
houses  were  standing  on  this  area  and  many  more  btood 
«n  the  adjoining  low-lying  land  in  Woolwich  and 
Greenwich.  Since  1861  the  number  of  houses  lawfully 
ereeted  had  increased,  and  on  the  167  acres  in  Charlton 
there  were   now   over   420  small  houses  with  a  resident 
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population  of  2,000  people,  besides  80  factories.  Tho 
only  sewers  existing,  or  even  possible,  at  the  present 
levels  of  the  Council's  main  sewerage  system  for  tlrain- 
ing  such  167  acres  were  local  sewers  vested  in  the  Lee 
Board  of  Works  and  running  almost  on  a  level  and 
necessarily  discharging  into  the  Council's  main  sewer 
only  about  2^ft.  from  the  bottom  or  invert  thereof.  To 
prevent  hooding  these  local  sewers  had  to  be  closed  by 
entrance  traps  or  penstocks  when  the  main  sewer  of  the 
London  County  Council  was  even  less  than  half  full. 
The  local  sewers  were  'therefore  for  hours  daily,  and 
always  in  wet  weather,  mere  elongated  cesspools  filled 
with  the  sewage  and  surface  water  of  such  low-lying 
lands  and  houses.  It  was  alleged  that  the  main 
southern  outfall  was  defective  and  too  small,  and 
frequently  led  to  the  flooding  of  houses  in  Charlton. 
The  Divisional  Court  were  divided  in  opinion,  Mr. 
Justice  Grantham  thinking  that  the  rule  should  be  made 
absolute,  Mr.  Justice  Kennedy  thinking  that  it  should  be 
discharged.  Mr.  Justice  Kennedy  having  withdrawn  his 
judgment  in  accordance  with  the  usual  practice,  the 
judgment  of  the  Court  was  that  the  writ  of  m^indamus 
should  issue.    The  London  County  Council  appealed. 

Mr.  Cripps,  Q.C.,  and  Mr.  Daldy  appeared  for  the 
appellants  ;  Mr.  Lawson  Walton,  Q.C.,  and  Mr.  J.  A. 
Hamilton  for  the  respondents. 

The  COTJST  dismissed  the  ai^)eal. 

Lord  Justice  A.  L.  Smith  said  that  prior  to  1863 
the  Metropolitan  Board  of  Works  made  two  outfall  main 
sewers,  one  on  the  northern  side  of  the  Thames,  and 
one  on  the  southern  side,  under  the  Metropolis 
Management  Act,  1855,  which  contained  provisions 
for  stopping  the  sewage  of  Loudon  from  being 
discharged  into  the  Thames  in  the  neighbourhood 
of  the  metropolis,  and  imposed  on  the  Board  the 
duty  of  constructing  a  new  main  drainage.  The  southern 
main  sewer  started  from  Wandsworth  and  extended 
along  the  right  bank  of  the  river,  and  debouched  at 
Crossness  Point.  On  the  left  hand  side  of  this  southern 
main  sewer,  between  it  and  the  river,  lay  the  marshy 
laud  of  North  Charlton,  which  at  the  time  when  the 
main  sewer  was  made  was  partly  built  upon.  The 
making  of  the  main  sewer  resulted  in  a  most  abominable 
nuisance  to  the  district  of  Charlton.  The  affidavits 
showed  that  the  houses  were  often  flooded  with  sewage, 
and  that  sewage  often  lay  under  the  floors  of  the  rooms. 
Complaints  as  to  this  disgraceful  condition  of  things  had 
been  made  continually  to  the  County  Council  ever  since 
1890.  The  County  Council  had  appreciated  the  com- 
plaints, and  had  sent  down  experts  to  examine  into  the 
matter,  but  still  the  same  sort  of  thing  had  been  going 
on  for  years  and  years.  Letters  were  written  and 
memorials  were  sent  in,  and  meeting  of  officials  of  the 
council  had  been  held,  but  nothing  had  been  done  to 
remedy  the  state  of  affairs.  Could  anything  have 
been  done  ?  The  evidence  showed  that  three  things 
could  have  been  done.  The  County  Council  might  have 
put  up  a  new  pumping  station,  like  those  which  they 
had  in  other  places,  or  they  might  have  established  a 
duplicate  system  of  drainage  at  Crossness,  or  they  might 
have  adopted  a  scheme  of  storm  overflows.  He  could 
not  see  that  the  answers  which  the  Council  had 
made,  as  to  expense  or  otherwise,  afforded  any  excuse. 
In  his  opinion  section  135  of  the  Metropolis  Manage- 
ment Act,  1855,  imposed  upon  the  Board  of  Works  the 
absolute  obligation  of  making  the  sewers  therein 
referred  to,  though  it  left  the  character  of  the  sewers 
in  the  discretion  of  the  Board.  It  further  imposed 
on  them  a  duty  to  keep  all  their  sewers  in  sucb  a  way 
as  not  to  be  a  nuisance  or  injurious  to  health. 
He  thought  the  County  Council  had  not  per- 
formed the  duty  imposed  on  them  of  making 
the  sewers  required  by  the  section,  and  that  they  had 
not  taken  all  care  and  diligence  to  keep  their  sewers  so 
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iin  not  to  be  a  uuitanoe.  He  therefore  thought  the  rale 
ought  to  ho  mftdo  aUohito  for  a  manUainua  and  that 
tht*  appeal  mutt  bo  ditmifutcd. 

L()lii>  Jl*HTU'R  CoLLiifH  (laid  ho  wan  of  the  same 
opinion.  He  thought  the  County  Council  said  in  effect 
thiit  they  admittt^d  their  obligation  to  provide  Charlton 
with  drainage ,  but  that  thoy  had  provided  such  a 
nrheiiie  for  the  inotropolis  as  a  whole  as  they  thought 
nMionsary,  and  that  that  soheme  did  not  embrace  the 
<*harlton  diKtrict  nt  all,  In^cause  they  did  not  think  it 
adviMblo  to  omhrnco  it.  Their  affidavits  showed  that 
thi*ir  scheme  wss  never  intended  to  provide  for  the 
nmrshy  diMtricts.  They  had  not  really  taken  the  claims 
of  Charlton  ijito  consideration  at  all.  The  Act  impose<l 
ft  duty  upon  them,  and  they  had  no  discretion  as  to 
saying  whether  they  would  do  their  duty  or  not  ;  the 
only  discretion  thoy  liad  was  as  to  method.  He  thought 
they  had  not  made  any  reasonable  answer  to  the  caae 
against  them. 

L<»»n  Jr«TU'E  VAraii.vN  Willi  a  Ma  agreed.  He 
thought  the  County  Council  had  a  discretion  as  to  the 
manner  in  whioh  they  should  perform  their  statutory 
duty,  but  no  discretiim  as  to  whether  they  should  per- 
form it  or  not.  The  afflilavits  showed  that  for  reasons 
of  policy  they  had  detennine<i  not  to  perform  a  portion 
of  their  statutory  duti«>s.  They  could  not  now  argue 
that  tJtey  bad  done  what  they  eonsidered  necessary,  for 
the  alHdavita  showeil  clearly  what  they  considered 
necessary,  and  that  they  were  not  minded  to  do  what 
they  considered  necesaary.  It  was  therefore  right  thai 
%h%  mttmfiimu^  should  iswue. 

Mr.  C^RIPIN  said  he  might  now  8t«t4«  that  the  County 
(^uneil  hatl  determined  to  adopt  a  laxge  selieme,  which 
wo\Ud  provide  {ux^por  drainage  for  the  district  in 
queatiim. 

LoRi>  JrsTiOK  A.  L.  Smith  said  tbe  mamiamut 
would  lie  in  the>  ofBee  for  1^  moatha.  subjeet  to  a  right 
to  Uie  |>n>s«cotors  to  apply  to  the  Court  again  at  the 
end  of  sis  months. 


House  of  lM>nU  iLord  HalsUuy,  L.C., 
Loi^  Macttaghteu,  Morris,  Dovv'Ji 
Brampton,  aiM  KoUi«taou) 
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HrWUvvx    5!TKJlM:J^UlP   iVMFANY    ^UMITIP)    V.    LONDON" 

ln*urAiKv — >r;jirin«>— Repairs  in  dook— Book  dues 
-^iir>-vy  for   reclassification. 

A  Y««s«>l>  insiuro^l  uudor  «  mRiiuo  policj  mpunst 
KvKi  or  ilauuig^  bT  s^a  perils^  karing  been  dockkl 
to  w^>«ur  siM  danx.^^«  wms  surrovvil.  on  tlie  owner's 
Wh>tU\  with  a  view  to  rwUssidootioQ. 

ti.i'\  that  tht!>  prinoiplt^  of  *•  The  Vancourer  *' 
{II  XyK  Ca*,.  5r^>  did  uot  apply .  mini  the  dock 
duc«  wvr»  iH>t  apivrt:o£uibI<^  becw«%»u  the  under- 
writ^Tik  *ik\  the  owiter.  biit  were  to  bo  boctse  by 
the  ioct\ier. 

lVci*i<*i  of  the  Co'virt  o:  Apxv*!  ^^4  T^-f  Tir.w 
LK.,:?;XMrv^vr<evl. 

a»U  iJ^  lv<v»cv  jb  Hv*<ja*  c\'«k<5i:u:«^i  v*«  the  Lewi  Ctausi- 
^-1*1:%^,  Lord  \V*:5Vtt»  Ia-cu  )t*^*taa<^tott«  ac^l  l*.'rd 
>lortti>  :  i5  w**  rvtirsr-wd  b«  v»ce  vvrrj*«ft  vMt  *t:rer  st-le 
vet  ;ihf  4.'*^  vis^it  ot    t^    pce(«in;    <:::u*i^^  XcT^eosi^fr  1^* 

vt.^  X*  ^t^*•e    y^H.-r  Aiy   ceas<».v»^-»:i»"C5*— tie  s«.a»  u"  olhs- 

|C«^t«9    "MvtB^tjt?    •♦    <*&  *^'wn•?c^   *r»i    ',a^ lerwrt :ifr*<    Xr. 


IKsfvvftfa  >F  J    V>  o   r**  X  - 


K»(  .  Siur'jMiK^^  Lftv. 


Justice  Mathew  and  the  majority  of  the  Court  of 
Appeal  held  themselves  concluded  by  the  decision  of 
the  House  of  Lords,  about  13  years  ago,  in  the  **  Van- 
couver case  "  (reported  in  2  The  Times  L.R.,  857, 
11  App.  Ca.s.,  573  ;  56  L,J.,  Q.B.,  100).  The 
appeal  was  from  an  order  of  the  Court  of  Appeal  made  on 
March  30,  1898,  dismissing  with  costs  an  appeal  by  the 
appellant  company  against  a  judgment  given  by  Mr. 
Justice  Mathew  on  August  6,  1897,  in  favour  of  the 
respondents  in  an  action  in  which  the  appellants  were 
plaintiffs  and  the  respondents  defendants.  The  ap- 
pellants were  owners  of  the  steamship  Ruabon,  which 
they  insured  under  variouH  policies,  including  a  policy 
effected  with  the  respondents  for  £2,000,  against  loss 
or  damage  by  perils  of  the  sea.  On  November  30,  1895, 
while  the  policy  was  in  force,  the  Ruabon,  while  on  & 
voyage  from  Kustendji  to  England,  stranded  and 
suffered  damage,  for  which  it  was  admitted  that  the 
underwriters  were  liable.  She  was  accordingly  taken  to 
Cardiff  and  put  into  dry  dock  for  the  purpose  of 
having  the  necessary  average  repairs  effected.  After  the 
repairs  were  completed,  an  average  statement  was  pre- 
pared, according  to  which  the  respondents  were  liaUe 
to  the  appellants  in  the- sum  of  £82  5s.  From  this, 
however,  the  respondents  claimed  to  deduct  £2  5s.  for 
the  following  reasons  : — ^Wliile  the  ship  was  in  dry  dock» 
in  the  course  of  repairing  the  damage  caused  by  the 
straniUng,  the  appellante  took  the  ojiportanity  of  call- 
ing in  Lloyd's  surveyor  to  look  at  the  ship,  and 
a^^rtain  whether  any  repairs  wens  necessary  to  e&aUe 
this  ship  to  pass  her  No.  1  Lloyd's  classificotion.  The 
surveyiv  certified  that  no  classification  repairs  were 
necessarj,  and  the  ship  accordingly  passed  her  clasmfire- 
tion.  The  time  at  which  it  would  be  necessary  for  the 
ship  to  be  classifietl  had  not  at  that  date  arrived,  hut  bj 
the  rules  of  Lloyd's  Register  the  time  might  be  antici- 
pated, and  the  owners  were  at  liberty  to  call  for  a 
Mirrey  at  the  time  when  the  ship  was  in  the  dry  dock. 
The  appellants,  however,  contended  that  they  did  not 
in  fact  take  the  ship  into  dry  dock,  and  the  dock 
expenses  were  not  incurred  for  the  porpose,  or  with  the 
intention,  of  having  the  ship  surveyed  and  claasified, 
the  appellants  only  having  taken  advantage  of  her  being 
thefe  to  call  in  the  surveyor  to  sight  hv  bottcaa  and  see 
wbethM  classificetion  repairs  would  be  nBccasazy,  and 
that  the  time  during  which  the  dock  was  need  for 
effecting  the  underwriters'  repairs  was  not  in  aaj  wny 
iacrrased  and  no  adilitional  expenses  were  iminied  bgr 
reason  thom^f .  The  respooiients  confuidfd  thei  as  the 
ship  in  fact  un^ierwent  bar  clasi«tfioation  surreT  at  the 
same  time  that  the  average  repair^  were  effected  the 
docking  expee<«c«  oiuiht  to  be  tiivided  beiecea  owarrs 
and  annlervrtters,  lliey  aecv^rUiniely  dedoeted  froaa  the 
sam  <4  £^  5$,  ^f^^r  vtich  they  were  liable 
to  the  axvra^  Matement^  the  sum  of  J^  ok.  j 
$entmg  the  prv^ix^rtuNa  of  that  |^>rtiv>n  of  the  doekm^ 
exi^ea«es  whieh  was  attHb«ft<e<*  to  Uie  defen^Jants  bj  the 
ar«»a^  statea^ent  whurh  ttse  deteniaete^  coeitedgd 
iHKgtkl  to  be  K.>fwe  by  oweer*.  Xv^  evideaee  was  celled 
at  the  trial,  the  sctivM&  bein^  tri^l  on  ailmi^i^'tts  mattie 
by  the  part;«^.  The  a«iK:>'<sstott»  wvre  : — 1.  Theft  the 
vesssel  in  faei  pes:$e«l  her  N>^.  I  Cla:j«icjficatioe  ^iHToy-  ak 
Llv^yvi's  Ke^i<t«pr  of  6^tti>^  ac.<i  F.nrei^a  ^eipfo■^as 
re«|aiTevi  by  the  rule*  whiM  sise  wa*  us  ikvk.  the  opyir 
;us::y  1^  Ler  K^tn^  ia  dock  becr^  tak«e  to  see  if  re<Jesgi~ 
6eatK^  refttir^  wece  «ev*««sanr.  :f .  Tbaa  «k>i:kia^  was 
meofKsanr  for  ifce  wrsarf  tv,^  i!tt?i<^  $ack  survey.  $.  TVaft 
i:eti*t<  ar.vue:*.**^  to  jl'^>  w^e  prv^fer  diaKye»  for  tft» 
«vr&  .tvee.  B^t  tee  fr^t  ^'s::$e^.-a  wa5  aav^  «a.>}ect  to 
thse  foav'wtejT^aau'ScatxHx  ,v  a^a.tat^.^  r — *'  Rrt  eo^t  that 
:$b»  wen:  ^1:0  ^i^-vk  foe  thas  pixrpk*(«e.  aor  that  aaj  smA 
ry^:rs  wei-e  «>.-ce.  a».x  tc*»t  t^  r.3ie  haa  amwd  «t 
w^xh  *t  w*'  akvessary  t'or  Krr  %o  vae»  5Qck  <ervvv.**    A 
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•dmission.  It  was  ooniended  on  behalf  of  the  re- 
apondents  that  the  case  was  governed  by  the  *'  Van- 
«oaver  Case/'  and  that,  inasmuch  as  the  appellants  had 
in  fact  used  the  dock  for  the  purpose  of  survey  and  classi- 
fication and  derived  a  benefit  therefrom,  the  above- 
mentioned  expenses  (which  include  the  cost  of  entering 
and  leaving  the  dock)  ought  to  be  shared  equally 
between  the  appellants  and  the  respondents.  It  was 
contended  that  otherwise  the  appellants  would  obtain 
more  than  an  indemnity  from  the  underwriters,  which 
they  were  not  entitled  to  do.  ^Ir.  Justice  Mathew  gave 
judgment  for  the  respondents  on  the  ground  that  the 
present  case  was  not  distinguishable  from  the  **  Van- 
ooaver  Case.''  This  decision  was  affirmed  in  the 
C^nrt  of  Appeal  by  Lord  Justice  Chitty  and  Lord 
Justice  Collins,  Lord  Justice  A.  L.  Smith  dissenting. 
The  appellants  contended  that  in  the  *'  Vancouver 
Case  **  the  only  expenses  incurred  in  the  present  case — 
via. ,  those  of  getting  the  ship  into  and  out  of  the  dock — 
were  not  in  issue  and  were  not  considered  by  the  Law 
Peers  in  the  **  Vancouver  Case."  The  case  is  reported 
below  (14  The  Times  L.R.,  380  ;  [1898]  1  Q.B.,  722  ; 
«7  L.J.,  Q.B.,  648). 

Mr.  Cohen,  Q.C.  (Mr.  Montague  Lush  with  him),  was 
for  the  appellants  ;  Mr.  Joseph  Walton,  Q.C.  (Mr. 
J.  A.  Hamilton  with  him),  for  the  respondents. 

The  Lord  Chai!?cellob.— The  sum  sought  to  be 
recovered  in  this  case  is  a  very  small  one,  but  the 
principle  discussed  and  decided  is  one  of  very  far-reach- 
ing importance,  and  I  am  unable  to  concur  in  the  judg- 
ment of  the  majority  of  the  Court  of  Appeal.  The 
agreed  facts  may  be  very  shortly  stated.  The  steam- 
ship Ruabon  having  been  placed  in  dock  for  the  purpose 
of  repairs,  for  which  the  underwriters  were  liable,  while 
she  was  in  dock  the  owner  took  advantage  of  the 
opportunity  to  have  the  vessel  surveyed.  It  is  park  of 
the  agreed  facts  that  the  holding  of  the  survey  added 
not  a  farthing  to  the  cost,  or  a  moment  to  the  period 
of  time  during  which  the  execution  of  repairs  proceeded, 
and  the  question  raised  is  whether  the  owner  of  the 
Teasel  is  responsible  on  any  reason  known  to  the  law  to 
bear  part  of  the  expense  involved  in  the  docking  of  the 
vessel  and  keeping  her  there  while  the  repairs  were 
being  executed.  I  notice  that  in  more  than  one  of  the 
judgments  it  is  said  that  the  owner  of  the  vessel  used 
the  dock  for  his  own  purposes.  I  think  there  is  a 
fallacy  in  the  employment  of  that  word  *'  used."  He 
want  on  to  his  own  vessel  and  held  a  survey,  and  I 
think  it  is  not  truc  to  say  that  the  dock  was  used  for 
his  purposes  at  all.  He  took  advantage  of  the  oppor- 
tunity which  was  a£forded  to  him  by  another  person 
(the  insuring  company)  being  under  contract  to  do  that 
ibemselves  which  gave  him  an  opportunity  of  seeing  the 
Teasel,  and  which,  if  he  had  been  minded  to  make  a 
surrey,  he  would  have  had  to  pay  tor  himself.  But 
miless  the  phrase  '*  using  of  the  dock  **  is  explained  it 
seems  to  me  to  be  fallacious  first  to  say  that  he  used 
the  dock  and  then  to  infer  that  as  he  used  the  dock  he 
is  called  upon  to  pay  for  it.  I  propose  to  examine  in 
detail  the  various  cases,  or  rather  the  various  classes  of 
cases,  where  the  right  to  contribution  has  been  held  to 
be  part  of  our  law.  But  it  seems  to  me  a  very  formid- 
able proposition  indeed  to  say  that  any  Court  has  a 
right  to  enforce  what  may  seem  to  be  to  them  just, 
apart  from  common  law  or  statute.  Hie  Courts,  no 
doabt,  will  enforce  the  common  law,  and  will  apply  it 
to  new  questions  of  fact  which  arise  ;  but  I  cannot 
onderstaud  how  it  can  be  asserted  that  it  is  part  of  the 
<eommon  law  that  where  one  person  gets  some  advantage 
from  the  act  of  another  a  right  of  contribution  towards 
the  expense  from  that  act  arises  on  behalf  of  the  person 
who  has  done  it.  Many  cases  might  be  put  where  the 
generality  of  such  a  proposition  would  be  plainly  con- 
trary  to   any    received    principle,    and  to  my  mind  the 


question  now  in  debate— admitted  to  be  absolutely  nove 
—would  not  be  covered  by  any  principle  known  to  the 
law,  except  such  a  general  proposition  as  I  have  indi- 
cated above.  Now  I  am  unable  to  affirm  that  that  is 
the  condition  of  the  common  law.  The  doctrine  of 
**  Average  "  has  been  repeatedly  held  to  be  a  mle 
derived  from  the  Maritime  Law  of  Rhodes.  In  his 
judgment  in  '*  Strang  v.  Scott  "  (14  App.  Cas., 
601)  Lord  Watson  said,  **  The  rule  of  contribution  in 
cases  of  jettison  has  its  origin  in  the  maritime  law  of 
Rhodes,  of  which  the  text  as  presented  by  Paulus 
(Dig.  L.  14,  tit.  2)  is,  '  Si  levandse  navis  gratia  jactus 
meicium  f actus  est,  omnium  contributione  sarciatur, 
quod  pro  omnibus  datum  est. '  "  Lord  Bramwell,  it 
is  true,  in '•  Wright  v.  Marwood  "  (7  Q.B.D.,  67) 
rested  it  upon  an  implied  contract  iifUer  se  to  con- 
tribute by  those  interested.  Lord  Esher,  on  the  other 
hand,  in  »'  Burton  v.  English  »'  (12  Q.B.D.,  220), 
spoke  of  it  as  a  right  arising  not  from  any  contract 
at  all,  but  from  the  old  Rhodian  laws,  which  had  been 
incorporated  into  the  law  of  England  as  the  law  of  the 
ocean.  It  is  not  necessary  to  go  minutely  into  the 
arguments  arising  from  the  di£ference  of  opinion  as  to 
the  origin  of  the  law.  It  is,  at  all  events,  a  known 
principle  enforceable  by  the  Courts  resting  either  upon 
positive  enactment  adopted  into  our  law  or  from  an 
implied  contract  between  the  parties.  So  Lord  Coke 
hi  '*  Sir  WillUm  Harbert's  Case  ''  (2  Coke,  Part  III., 
p.  43)  explains  very  clearly  when  dealing  with  **  con- 
tribution." He  says  : — **  Note,  reader,  when  it  is  said 
before  and  often  in  our  books  that  if  one  purchaser  be 
only  extended  for  the  whole  debt,  that  he  shall  have 
contribution  ;  it  is  not  thereby  intended  that  the  others 
shall  give  or  allow  to  him  anything  by  way  of  contribu- 
tioii,  but  it  ought  to  be  intended  that  the  party,  who 
is  only  extended  for  the  whole,  may  by  <iudita  querela 
or  scire  facias,  as  the  case  requires,  defeat  the 
execution,  and  thereby  he  shall  be  restored  to 
all  the  mean  profits,  and  compel  the  conusee 
to  sue  execution  of  the  whole  land  ;  so  in  this 
manner  every  one  shall  be  contributory,  ?ioc  est,  the 
land  of  every  ter-tenant  shall  be  equally  extended. ' ' 
Lord  Redesdale,  in  the  case  of  *'  Stirling  v.  Forrester  " 
(3  Bligh,  596),  said  that  *'  the  decision  in  *  Deering  v. 
Lord  Winchilsea  '  (1  Cox,  318  ;  2  Boa.  and  Puller,  270), 
proceeded  on  a  principle  of  law  which  must  exist  in  lUl 
countries— that  where  several  persons  are  debtors  all 
shall  be  equal.  The  doctrine  is  illustrated  in  that  case 
by  the  practice  in  questions  of  '  average,'  &c.,  where 
there  is  no  express  contract,  but  equity  distributes  the 
loss  equally.  On  the  prisage  of  wines,  it  is  immaterial 
whose  wines  are  taken  ;  all  must  contribute  equally.  So 
it  is  where  goods  are  thrown  overboard  for  the  safety 
of  the  ship,  the  owners  of  the  goods  saved  by  that  act 
must  contribute  proportionally  to  the  loss.  The  duty 
of  contribution  extends  to  all  persons  who  are  vrithin 
the  scope  of  the  equitable  obligation."  I  know  of  no 
case  in  which  anything  like  the  present  claim  has  been 
advanced.  There  is  no  debt  here  for  which  both  the 
parties  in  question  are  bound  to  some  third  person.  It 
cannot  be  denied  that  the  underwriters  here  were  them- 
selves bound  to  incur  all  the  liability  they  did  incur, 
and  that  the  shipowner  was  under  no  such  liability. 
There  is  here  no  joint  ownership  which  makes  a  liability 
upon  all  partaking  of  that  ownership,  and  which  liability 
each  is  under  an  obligation  to  some  third  person  to 
fulfil.  In  another  part  of  Lord  Redesdale 's  observations 
in  the  case  of  '*  Stirling  t.  Forrester,"  his  Lordship 
makes  clear  what  he  means  by  his  commentary  on  the 
case  of  *' Deering  V.  Lord  Winchilsea."  He  says: — 
*'  The  principle  established  in  the  case  of  *  Deering  v. 
Lord  Winchilsea  '  is  unimrsal- that  the  right  and  duty 
of  contribution  is  founded  on  doctrines  of  equity  ;  it  does 
not   depend   upon   contract.    If   several    persons     are 
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indebted  and  one  makes  the  payment,  the  creditor  is 
boond  in  oonacience,  if  not  by  contract,  to  give  to  the 
party  paying  the  debt  all  his  remediee  against  the  othei 
debtors.  The  cases  of  average  in  equity  rest  upon  the 
same  principle.  It  would  be  against  equity  for  the 
creditors  to  exact  or  receive  payment  from  one,  and  to 
permit,  or  by  his  conduct  to  cause,  the  other  debtors  to 
be  exempt  from  payment.  He  is  bound,  seldom  by  con- 
tract, but  always  in  ccnscience,  as  far  as  he  is  able,  to 
put  the  party  paying  the  debt  upon  the  same  footing 
with  those  who  are  equally  bound.  That  was  the 
principle  of  decision  in  *  Deering  v.  Lord  Winchilsea, ' 
and  in  that  case  there  was  no  evidence  of  contract  as  in 
this.  So  in  the  case  of  land  descending  to  coparceners, 
subject  to  a  debt,  if  the  creditor  proceeds  against  one  of 
the  coparceners,  the  others  must  contribute.  If  the 
creditor  discharges  one  of  the  coparceners,  he  cannot 
proceed  for  the  whole  debt  against  the  others  ;  at  the 
most  they  are  only  bound  to  pay  their  proportions. ' ' 
In  all  the  cases  that  I  have  referred  to,  and  in  all  the 
observations  made  by  the  learned  Judges,  the  liability 
of  each  of  the  persons  held  to  be  bound  to  contribute  is 
assumed  to  exist  either  by  coutract  or  by  some  obliga- 
tion binding  them  all  to  equality  of  payment  or  sacrifice 
in  respect  of  that  common  obligation.  But  this  is  the 
first  time  in  which  it  has  been  sought  to  advance  that 
principle  where  there  is  nothing  in  common  between  the 
two  persons,  except  that  one  person  has  taken  advantage 
of  something  that  another  person  has  done,  there  being 
no  contract  between  them  ;  there  being  no  obligation  by 
which  each  of  them  is  bound  ;  and  the  duty  to  contri- 
bute is  alleged  to  arise  only  on  some  general  principle 
*  of  justice — that  a  man  ought  not  to  get  an  advantage 
unless  he  pays  for  it.  So  that  if  a  man  were  to  cut 
down  a  wood  which  obscured  his  neighbour's  prospect 
and  gave  him  a  better  view,  he  ought  upon  this  piinciple 
to  be  compelled  to  contiibute  to  cutting  down  the 
wood.  Or  if  a  man  built  a  wall  so  as  to  shield  his 
neighbour's  house  from  undue  wet  or  danger  from 
violent  tempests  he  ought  to  be  entitled  to  contribu- 
tion because  he  has  got  an  advantage  fiom  what  his 
neighbour  did.  I  can  find  no  authoiity  for  any  piinciple 
which  includes  this  case.  The  heads  of  '*  aiverage,'' 
••  piincipal  and  surety,"  **  joint  debtor,"  or  **  ownei- 
ship  of  lands,''  all  of  which  are  liable  in  execution  and 
only  one  ot  which  has  been  made  the  subject  of  execu- 
tion, are  intelligible  heads  of  the  law  and  are  included 
within  well-known  aud  ascertained  principles.  This 
case  seems  to  me  to  go  entirely  beyond  those  ascertained 
principles,  and  for  which  it  would  appear  there  is  no 
authoiity.  No  statute  has  authorized  it  ;  no  principle 
of  the  common  law  comprehends  it  ;  and  I  am  therefore 
tmable  to  concur  with  the  judgment  of  the  majority  of 
the  Court  of  Appeal.  But  it  remains  to  consider 
whether  the  case  is  not  covered  by  authority.  That 
supposed  authority  is  to  be  found  in  what  has  been  called 
the  **  Vancouver  "  case,  "  The  Marine  Insurance  Com- 
pany (Limited)  v.  The  China  Transpacific  Company 
(Limited),"  reported  in  II  App.  Cas.,  p.  578. 
I  caimot  think  that  that  case  establishes  any  such 
proposition  as  is  insisted  on  here.  In  that  case  the  sole 
que$ition  was  whether  a  particular  average  loss  sustained 
by  the  respondent  exceeded  3  per  cent,  within  the 
meaning  of  the  warranty.  It  is  necessary  to  observe 
somewhat  minutely  the  facts  of  that  case,  in  order  to 
see  whether  there  is  anything  in  it  which  affects  the 
question  now  in  debate.  The  Vancouver,  the  vessel  in 
question,  was  insured  in  a  time  policy  which  contained  the 
warranty  **  fi-ee  from  average  under  3  per  cent. "  During 
a  voyage  covered  by  the  policy  she  sustained  certain 
damage  not  known  at  the  time,  but  when,  some  time 
after,  the  owners,  for  their  own  purposes  of  cleaning  and 
scraping  her,  put  her  into  dock  the  damage  was  observed 
then  and   there,    and   the  underwriters  were  of  course 


liable  tu  make  good  the  particular  average  loss  for 
which  under  the  policy  they  were  liable.  Hie  qoeation 
having  arisen  in  this  form,  and  the  owners  having  paid 
the  whole  of  the  dock  dues  while  the  vessel  was  being 
scraped  and  eleaned,  and  while  aimnltaneoaaly  the 
obligation  of  the  underwriters  was  being  fulfilled  by 
the  repair  of  the  damage,  it  was  argued  that  the  aeci- 
dental  eircumstanoes  of  the  owner  having  put  his  vessel 
into  dock,  and  the  underwriter  having  thereby  escaped 
any  liability  to  the  dookowner  for  dock  dues,  the  cost 
of  repairs  to  him  was  thereby  brought  under  the 
agreed  amount  of  3  per  cent.  What  the  Court  had 
to  detemune  was  the  liability  under  the  policy 
in  question,  and  with  reference  to  that  question 
whiiA,  be  it  observed,  is  to  be  measured  by  what  the 
damage  would  cost  to  repair,  the  Court  held  that  the 
dock  dues  were  part  of  the  cost,  and  that,  under  the 
ciroumstances,  as  the  operations  were  simultaneously 
performed,  the  cost  should  be  attributed  (let  the  phrases 
be  noted)  in  moieties  to  the  operations  of  those  two 
persons  interested.  Now  the  owner  paid  the  doek  dues, 
and  if  he  had  not  done  so  the  underwriter  woold  un- 
doubtedly have  had  to  pay  for  dock  dnes,  and  if  he  hj^d 
the  amount  paid  would  have  been  over  3  per  cent.  It 
came,  in  fact,  to  a  calculation  of  the  extent  of  the 
damage  done,  and  that  being  measured  by  its  eost  of 
repair,  it  was  held  that  the  3  per  cent,  was  reached. 
What  Lord  Herschell  meant  is,  I  think,  sufficient^ 
explained  by  what  he  says  in  commenting  on  the  case 
of  *'  Pitman  v.  The  Universal  Marine  Insurance  Com- 
pany "  (9  Q.B.D.,  192),  as  to  the  mode  in  which  the 
particular  average  loss  was  to  be  arrived  at  in  that 
case.  He  says  all  the  Judges  were,  I  think,  agreed 
that  where  there  is  a  partial  loss  in  consequence  Qf 
injury  to  a  vessel  by  perils  insured  against,  he  is  en- 
titled as  a  general  rule  to  recover  the  sum  properly 
expended  in  executing  the  necessary  repairs,  less  the 
usual  allowances.  Now  the  facts  found  in  that  case 
relied  on  were  that  the  vessel  was  put  into  dry  dock  on 
January  4,  1876.  It  was  discovered  on  the  afternoon 
of  the  same  day  that  her  stem  post  was  broken.  It  w«a 
found  by  the  special  case  that  if  the  vessel  had  required 
nothing  but  scraping  and  cleaning,  the  purpose  for 
which  alone  she  was  put  there  by  her  owners,  she  might 
have  been  finished  and  discharged  by  the  evening  of  the 
($th,  whereas  for  the  purposes  of  her  repair,  for  whiqh 
the  underwriters  were  responsible,  she  required  the 
whole  time  from  the  4th  to  the  II th  of  January,  when 
in  fact  she  was  discharged.  How  a  mode  of  thus  eal* 
culating  the  particular  average  loss  so  as  to  satisfy  the 
contract  between  the  two  parties  to  it  can  justify  such 
a  proposition  as  is  here  insisted  on  I  am  wholly 
unable  either  to  understand  or  to  agree  to,  and  I  thixik 
this  judgment  should  be  reversed. 

LoBD  Macnaohten  read  a  short  judgment  to  the 
same  effect. 
LoBD  MoRBis  and  Lord  Davey  concurred. 
Lord  Brampton. — My  Lords, — I  entirely  concur  in* 
the  judgment  whioh  has  been  delivered  by  the  Lord 
Chancellor.  I  take  the  general  rule  to  be  correctly 
stated  by  Lord  Herschell  in  the  Vancouver  case,  **  that 
where  there  is  a  partial  loss  in  eonsequence  of  injury  to 
a  vessel  by  perils  insured  against,  and  the  ship  is 
actually  repaired  by  the  shipowner,  he  is  entitled  (o^ 
recover  the  sum  properly  expended  in  executing  the 
necessary  repairs  less  the  usual  allowanoes,  as  the 
measure  of  his  loss.  I  take  it  also  as  admitted  that,  but 
for  the  matter  I  am  about  to  mention,  it  would  not  be 
disputed  that  the  respondents  were  liable  under  their 
policy  to  pay  as  an  indemnity  against  the  loss  by  perils 
of  the  sea  which  occurred,  the  full  sum  of  £82  5b. 
claimed.  This  represents  prima  facie  their  responsibility. 
The  respondents  seek  to  reduce  this  amount  by  the  sum> 
of  £2  5s.  by  reason   of   a   survey  of  the  ship  which  the 
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plamtifffl,  the  owners,  caused  to  be  made  by  Lloyd's 
surveyor,  during  the  period  the  vessel  was  under  repair 
OD  the  pontoon,  which,  for  this  purpose,  I  may  call.a 
dry  dock.  If  they  are  right  in  making  a  reduction  on 
this  account,  no  question  being  raised  as  to  the 
amount,  the  respondents  are  entitled  to  retain  the 
judgment  pronounced  in  their  favour  by  the  majoricy 
of  the  Court  of  Appeal.  Since  the  decision  of  **  the 
Vanoouyer  case  '*  (11  App.  Oas.,  673),  by  which,  of 
course,  we  are  bound,  and  which  to  me  seems  to  be 
founded  on  good  sense,  it  is  not,  in  my  opinion,  open 
to  question  that  where  two  operations  are  essentially 
necessaxy  to  be  performed  upon  the  hull  of  the  ship  in 
order  to  render  her  in  a  oondition  to  justify  a  prudent 
owner  in  sending  her  again  to  sea,  one  of  such  opera- 
tions being  to  effect  repairs  for  the  cost  of  which  under" 
writers  are  responsible — the  other  to  clean  and  scrape 
the  ship  necessitated  by  wear  and  tear,  the  cost  of  which 
must  be  borne  by  the  owners  themselves  and  neither  of 
sueh  operations  could  be  performed  unless  the  ship  were 
drydocked,  and  both  of  which  operations  the  owners 
and  uuderwriters,  or  owners  acting  for  themselves  and 
also  for  the  underwriters  deem  it  expedient  should  be 
performed  at  one  and  the  same  time,  or  that  one  should 
immediately  follow  the  other  without  any  substantial 
interval  under  one  continuous  drydocking  ;  in  sueh 
cases  the  cost  of  docking  and  all  dock  dues  during  the 
period  the  vessel  Ls  in  dock,  must  be  shared  in  propor- 
tion, having  regsrd  to  the  period  of  joint  or  separate 
actual  use  of  it.  I  do  not,  however,  find  anything  in 
the  **  Vancouver  case  ''  which  would  justify  such 
division  of  dock  dues,  unless  in  such  cases  as  I  have 
mentioned.  The  present  is  a  very  different  case.  The 
Rnabon  was  drydocked  solely  to  enable  the  under- 
writers to  effect  the  repairs  for  which  they  were  liable 
and  with  no  other  object,  and  no  other  repair  was,  in 
fact,  done  or  required  to  be  done;  on  the  ship  ;  the 
.survey  of  Lloyd's  surveyor  was  in  no  way  necessary  for 
any  purpose  oonneoted  with  the  work  p^ormed  on  the 
vessel,  but  was  only  made  to  entitle  the  owners  to 
reclassification  at  Lloyd's,  and  need  not  have  been  made 
at  that  moment,  nor  at  any  particular  time,  so  long  as 
it  was  made  within  the  time  limited  by  Lloyd's  rules, 
which  had  then  nine  months  to  i*un.  It  is  quite  true  that 
if  it  had  not  then  been  made  it  would  have  been  neces- 
saxy if  she  were  afterwards  surveyed  to  have  incurred 
the  expense  of  again  drydocking  her  at  the  owners' 
expense,  and  to  that  extent  the  owners  might  have 
been  benefited*  I  say  might,  because  the  owners  might 
have  sold  the  vessel  in  the  meantime,  or  some  other 
thing  might  have  occurred  to  render  such  survey  un- 
necessary. Assuming,  however,  that  the  expense  of 
another  drydocking  was  in  this  way  saved  and  that  to 
that  extent  the  owners  were  benefited,  I  think  that  cir- 
cumstances is  immaterial,  and  does  not  warrant  a  claim 
for  contribution  towards  the  dock  dues  imperatively 
incurred  on  the  underwriters'  account  in  the  discharge 
of  their  obligations.  I  think  that  such  contribution  can 
only  be  insisted  upon  in  those  cases  where  work  is  done 
to  the  vessel  itself,  by  two  or  more  persons,  each 
separately  and  simultaneously  engaged  imder  different 
oUigatiens  in  doing  portions  of  it,  drydocking  beiag 
necessary  for  each.  If  the  respondent's  claim  for  con- 
tribution were  allowed  I  see  no  reason  why  such  a 
claim  might  not  be  made  against  an  owner  who,  while 
his  ship  was  in  dry  dock  sold  her,  subject  to  immediate 
inspection  and  survey  by  his  purchaser.  A  variety  of 
.  other  cases  similar  in  character  might  be  suggested.  I 
think  the  ocniers,  in  causing  the  survey  to  be  made  in 
this  case,  were  taking  what  (in  p.  588)  Lord  Herschell 
termed  *'  an  incidental  advantage  "  from  the  fact  that 
a  damage  arising  from  a  risk  within  the  policy  has 
necemtated  repairs  at  the  expense  of  the  underwriter  ; 
and  be  puts  by  way   of  illustration  the  case  of  a  vessel ' 


in  ordinary  course  requiring  scraping  and  painting  at 
intervals  of  five  years,  and  before  the  time  for  sueh 
operation  has  arrived  meeting  with  a  disaster  by  perils 
of  the  sea  and  docked  for  repairs  for  which  underwritera 
were  responsible  ;  and  the  shipowner  taking  the  oppor- 
tunity of  scraping  and  painting  his  ship.  In  repudiating 
the  notion  that  the  entire  time  occupied  in  that  opera- 
tion should  be  borne  by  the  shipowner,  he  adds,  **  if 
they  were  to  be  borne  by  him  at  all. "  This  observation 
of  that  noble  and  learned  Lord  makes  it  clear  to  mo 
that  he  did  not  contemplate  his  judgment  covering  such 
a  case  as  this,  where  nothing  was  in  fact  done  on  the 
ship  and  the  survey  did  not  in  the  smallest  degree  delay 
the  completion  or  add  one  farthing  to  the  expense  of 
the  repairs  done  for  the  underwriter.  I  think,  there- 
fore, this  appeal  should  be  allowed. 

LOBD  RoBEBTSON  Concurred. 

The  appeal  was  therefore  allowed. 

[Solicitors— Botterell  and  Roche,  for  the  appellants  ; 
Waltons,  Johnson,  Bubb,  and  Whatton,  for  the  re- 
spondents.] 
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Dec.  14. 


Chan.  Div.    ) 
(Wright,  J.)  j 

IX  lUE  JOSEPH  HAB6REAVE8  (LIMITED).* 

Company — ^Winding  up — Jurisdiction  of  the  Court 
— Power  to  order  production  of  documents — 
Discretion— Companies  Act,  1862,  sec.  115. 


In  this  case  the  liquidator  desired  production  under 
section  115  of  the  Companies  Act,  1862,  by  the 
Surveyor  of  Taxes  of  the  Bradford  First  District  of 
three  balance-sheets  of  the  company  which,  while  it  was- 
a  going  concern,  had  been  left  with  him  for  income-tax 
assessment  purposes.  He  declined  to  produce  the 
balance-sheets,  and  was  supported  in  his  objection  by 
the  Board  of  Inland  Revenue,  which  passed  a 
resolution  as  follows  : — *'  In  the  opinion  of  the 
Board  of  Inland  Revenue,  who  have  duly  considered  the 
question,  the  productiou  of  the  documents  referred  to 
in  the  summons  .  .  .  would  be  prejudicial  and 
injurious  to  the  public  interests  and  service."  A  minute 
of  this  resolution  was  proved  by  t^e  secretary  to  the 
Board. 

Mr.  P.  Wheeler,  for  the  liquidator,  said  that  the 
liquidator  represented  the  eompany  which  had  f  umisheii 
the  balance-sheets,  and  no  objection  could  be  raised  to- 
the  company  itself  seeing  them.  He  also  cited 
authorities  to  show  that  the  objection  ought  to  be  made 
personally  by  the  head  of  the  objecting  department. 

Mr.  Danckwebts,  for  the  Board  of  Inland  Revenue, 
contended  that  the  objection  was  sufficiently  taken  by 
the  minute. 

Mb.  Justice  Wbight,  in  delivering  judgment,  said 
that  the  jurisdiction  under  section  115  was 
a  special  one,  and  by  the  terms  of  the  section 
the  Court  had  a  discretion.  If  his  Lordship 
had  sufiicient  evidence  that,  in  the  opinion  of  the  Com- 
missioners of  Inland  Revenue  the  production  of  the 
documents  would  be  injurious  to  the  public  interest,  it 
would  require  very  strong  evidence  to  make  him  order 
production.  Income-tax  returns  might  contain  very 
confidential  matter,  and  persons  making  the  retuma 
should  be  able  to  be  certain  that  the  returns  would  be 
confidential.  If  it  was  shown  that  the  production  of 
documents  which  had  got  into  the  hands  of  an  official 
might  be  necessary,  there  might  be  cases  in  which  the 
Court  could  require  the  principal  officer  or  head  of  the 
department  to  come  into  Court  and  prove  that, 
in  the  opinion  of  those  best  calculated  to  judge,, 
the   production   of   the   docaments   would   be   against 
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public  policy.  See  '*  Beatson  v.  Skene  "  (5  H. 
and  N.,  838).  But  '*  Hennessj  v.  Wright  '* 
(21  Q.B.D.',  509)  showed  that  the  Court  might 
allow  other  evidence  to  be  adduced  than  that  of 
the  head  of  the  department,  and  *'  Kain  v.  Farrer  " 
(37  L.T.,  469),  which  was  discussed  in  that  case,  was 
not  an  authority  against  the  Inland  Revenue.  The 
practice  had  been,  except  in  exceptional  cases,  to  accept 
the  certificate  of  the  Board,  who  could  not  very  well 
come  themselves.  In  point  of  form  the  objection  was 
sufficiently  taken,  and  no  ground  had  been  shuwn  for 
overruling  it.  Even  if  his  Lordship  had  the  power  to 
do  so,  he  ought  not,  in  his  discretion,  to  overrule  it. 
The  application  must  be  dismissed. 

[Solicitors — Jaques  and  Co. ,    for  Neill    and  Holland, 
Bradford  ;    The  Solicitor  for  Inland  Revenue.] 


Chan.  Div. 
(Farwell,  J.) 


1899. 
Dec.  14. 


HKXTEil  V.  PEABCE.* 

Specific  Performance — Agreement  to  grant  lease — 
Agreement  affecting  an  undivided  moiety  of 
lands — Decree  of  specific  performance  granted. 

This  was  an  action  for  specific  performance  which  is 
reported  only  on  the  point  set  out  below. 

Mr.  Warmington,  Q.C.,  and  Mr.  Badeock,  Q.C., 
appeared  for  the  plaintiffs  ;  Mr.  Vernon  Smith,  Q.C., 
and  Mr.  Ward  Coldridge  for  the  defendants  Mr.  and 
Mrs.  Pearce  ;  Mr.  T.  L.  Wilkinson  for  the  other 
defendant. 

The  defendant  Mr.  F.  W.  Fearce  is  the  owner  in 
fee  simple  of  an  undivided  moiety  of  certain  lands,  in 
all  about  50  acres,  near  Teignbridge,  in  the  county  of 
Devon,  and  the  defendant  Mrs.  Fearce  is  entitled  to 
an  annuity  charged  upon  the  said  moiety.  The  plaintiffs, 
Messrs.  Hexter  and  Humpherson,  are  pottery  manu- 
facturers carrying  on  business  at  Kingsteignton,  in  the 
same  county.  On  May  11,1896,  the  defendants,  Mr.  and 
Mrs.  Fearoe,  agreed  with  the  plaintiffs  to  grant  them  a 
lease  of  the  clay  and  other  minerals  in  or  upon  Mr. 
Fearce 's  moiety  of  the  said  lands  as  from  the  termina- 
tion of  the  existing  lease  held  by  the  other  defendant 
Mr.  W.  H.  W.  Wilkinson.  In  September,1898,  Mr.  and 
Mrs.  Fearoe  refused  to  grant  a  lease  to  the  plaintiffs, 
who  now  claimed  specific  performance  of  the  agreement 
of  May  11,  1896.  In  April,  1894,  and  in  March,  1898, 
leases  were  granted  to  the  defendant  Wilkinson  by  all 
the  persons  in  whom  the  said  lands  vested  in  undivided 
shares,  giving  him  the  right  to  raise  merchantable 
potter's  clay  (with  certain  defined  restrictions)  from  the 
said  lands. 

Mr.  Washington,  for  the  plaintiffs,  said  that 
there  was  no  ease  which  laid  it  down  that  specific  per- 
formance could  not  be  decreed  of  an  agreement  affecting 
an  undivided  moiety  of  lands,  though,  on  the  other 
band,  there  was  no  reported  case  in  which  specific  per- 
formance of  such  an  agreement  as  the  present  had  been 
decreed.  ••  Burrow  v.  Scammell  '*  (19  Ch.  D.,  175), 
however,  was  a  somewhat  similar  case,  and  **  Forter 
V.  Lopes"  (7  Ch.  D.,  358)  might  also  be  cited.  The 
general  rule  was  that  unless  specific  performance  was 
impracticable  or  would  involve  great  hardship,  it  should 
be  granted,  and  there  was  nothing  in  the  present  case 
to  take  it  out  of  the  general  rule.  The  plaintiffs  and 
Mr.  Wilkinson  could  easily  arrange  a  working  agree- 
ment, and  it  must  be  presumed  that  they  would  act  as 
reasonable  men.  Even  if  inconvenience  should  result, 
ani  he  did  not  see  why  it  should,  that  would  not  be 
sufficient  to  debar  specific  performance. 

Mr.    Vernon     Smith,     for    the    defendants,    Mr. 
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and  Mrs.  Fearce,  argued  that  the  Court  should  not 
grant  specific  performance  of  a  contract  when  the  result 
would  be  great  inconvenience  to  the  parties  interested. 
The  remedy  in  the  present  case  should  be  damages.  The 
result  of  specific  performance  would  probably  be  a  parti- 
tion action  and  the  appointment  of  a  receiver,  and  the 
Court  should  hesitate  before  making  a  decree  that  might 
lead  to  further  litigation.  He  relied  on  what  was  said 
in  **  Price  v.  Griffiths  ''  (1  De  G.,  McN.,  and  G..  86). 

Mr.  Wilkinson  followed  on  the  same  side.  The  evi- 
dence was  to  the  effect  that  there  were  about  three-and- 
a-half  acres  of  merchantable  clay  left. 

Mb.  Justice  Fabwell,  in  delivering  judgment,  said 
that  the  question  was  whether  he  should  grant  specific 
performance  or  merely  award  damages.  Though  the 
evidence  had  been  somewhat  confiicting,  it  was  clear 
that  it  would  not  be  impracticable  for  boUi  the  plaintiffs 
and  the  defendant  Wilkinson  to  work  the  clay  that  was 
left  under  the  land.  Apart  from  the  question  of  im- 
practicability, either  misconduct  or  great  hardship  was 
necessary  in  order  to  take  away  the  right  to  specific 
performance.  There  was  no  direct  authority  on  the 
point — "  Frice  v.  Griffiths  "  being  clearly  distinguish- 
able— but  it  would  be  a  strong  thing  to  lay  it  down  that 
specific  performance  could  not  be  granted  merely  because 
the  contract  was  concerned  with  an  undivided  moiety 
of  lands.  Whether  the  results  of  the  contract  would  be 
inconvenient  or  not  was  a  matter  for  the  parties  to  con- 
sider when  entering  into  it.  He  would,  therefore, 
decree  specific  performance  of  the  agreement. 


Q.B.  Div.  (Darling  and) 
Channel],   J  J.)  | 


1899. 
Dec.  14. 


BBOWN  V.  THE  COMMISSIONERS   OF    INLAND    BEVENUE — 
60BDON  V.  THE  SAME.* 

Revenue— Stamp  duty — Bond,  whether  issued  or 
offered  for  subscription  in  the  United  Kingdom 
—Stamp  Act,  1891,  sec.  82  (1)  (6)  (i)  and  {ii). 


The  question  in  these  two  eases  being  .•similar  they 
were  heard  together.  They  came  before  the  Court  in 
the  form  of  cases  stated  by  the  Commissioners  of  Inland 
Revenue.  In  each  case  an  instrument  was  presented  to 
the  Commissioners  for  their  opinion  as  to  the  stamp 
duty  with  which  it  was  chargeable.  In  the  first  case 
the  instrument  was  a  bond  of  the  Norfolk  and  Western 
Railway,  a  company  formed  under  the  laws  of  the 
State  of  Virginia,  U.S.A.,  for  $1,000,  payable  to 
bearer,  or,  if  registered,  to  the  registered  holder 
thereof.  The  Commissioners  were  of  ^opinion  that  the 
instrument  was  a  marketable  security  by,  or  on  behalf 
of,  a  foreign  company  which  was  made  or  issued  in  the 
United  Kingdom,  or  which,  if  not  issued  in  the  United 
Kingdom,  had  been  offered  for  subscription  and  given 
or  delivered  to  a  subscriber  in  the  United  Kingdom 
within  the  meaning  of  section  82  (1)  (5)  (t)  and  (n)  of 
the  Stamp  Act,  1891,  and  they  assessed  duty  on  the 
bond  at  the  rate  applicable  to  marketable  securities 
transferable  by  delivery — namely,  Is.  for  every  £10  or 
fractional  part  of  £10  of  the  money  secured.  The 
points  at  issue  were  (1)  whether  the  bond  was  issued  in 
the  United  Kingdom  and,  if  not,  (2)  whether  it  was 
offered  for  subscription  and  given  or  delivered  to  a  sub- 
scriber in  the  United  Kingdom.  The  bond  was  one  of  a 
series  of  bonds  given  by  the  Norfolk  and  Western  Rail- 
way in  pursuance  of  a  scheme  for  the  reconstruction  of 
the  Norfolk  and  Western  Railroad  Company.  The  last- 
mentioned  company  had  a  large  share  capital  and  bad 
issued  a  large  number  of  bonds  of  various  desci'iptions, 
uiwn    which   the    interest    was    largely    in    arrears.     A 

*Reported  by  C.  G.  WiLBRAHAM.  Eiq.,  Barrister-at-Law. 


Digitized  by 


Google 


VoL  xyi. 


The  Times  Law  Reports- 


95 


scheme  for  the  reconstruction  of  the  company  under  the 
name  of  the  Norfolk  and  Western  Railway  was  devised 
to  be  carried  out  by  a  committee  in  New  York.  Every 
bondholder  whose  security  would  be  affected  by  the 
Rcheme  was  invited,  by  means  of  a  circular,  to  become 
a  yaxtj  to  the  scheme,  and  to  deposit  his  security  with 
a  depositary  appointed  for  the  purpose  in  each  of  the 
countries  where  the  bondholders  resided.  Every  bond- 
holder who  so  deposited  his  security  received  in  exchange 
a  certificate  of  deposit.  When  a  considerable  number  of 
the  bondholders  whose  securities  were  affected  had 
deposited  their  securities,  a  foreclo.sure  decree  was 
obtained  against  the  old  company,  and  its  property  was 
conveyed  to  the  new  company.  Thereupon  under  the 
Rcbeme  the  holders  of  certificates  of  deposit  l)ecame 
entitled  to  receive  bonds  in  the  new  company  in  pro- 
portion to  their  holdings  in  the  old  company.  On 
various  dates  between  December  2,  1896,  and  January 
18,  1897,  the  new  company  executed  and  delivered  to 
the  Mercantile  Trust  Company  bonds,  of  which  the  bond 
in  question  was  one,  to  the  value  of  $2{S,322,500.  This 
vas  the  total  number  of  bonds  (less  $175  act  delivered) 
which  would  have  been  exchangeable  against  certificates 
of  deposit  representing  disturbed  bonds  of  the  old  com- 
pany had  all  the  holders  of  such  disturbed  bonds 
assented  to  the  scheme.  The  great  majority  of  the 
bondholders  assented  to  the  scheme.  The  Mercantile 
Trust  Company,  having,  in  accordance  with  the  scheme, 
duly  certified  the  new  bonds,  delivered  them  in  New 
York  to  the  secretary  of  the  committee  formed 
to  carry  out  the  scheme  of  reconstruction.  The 
•ecretary  redelivered  them  in  New  York  to  the 
Mercantile  Trust  Company  for  distribution  to  the 
▼arioofl  holders  of  certificates  of  deposit.  Tlie 
Mercantile  Trust  Company  accordingly  forwarded 
to  Messrs.  Brown,  Shipley,  and  Co.,  the  depositary 
appointed  to  receive  the  old  bonds  in  England,  the 
namber  of  new  bonds  to  which  holders  of  certificates 
of  deposit  given  oat  by  them  were  entitled.  The  bonds 
were  subsequently  handed  to  the  holders  of  the  certifi- 
cates of  deposit  on  presentation  and  in  exchange  for 
those  instruments.  Among  the  bonds  sent  to  Messrs. 
Brown,  Shipley,  and  Co.  was  the  bond  in  question, 
which  was  handed  by  Messrs.  Brown  and  Shipley  to  the 
appellant  in  exchange  for  a  certificate  of  deposit.  The 
old  bonds  were  handed  to  the  committee,  who  cancelled 
them.  It  was  contended  on  behalf  of  the  appellant 
that  the  delivery  of  the  bond  by  the  new  company  to 
the  Mercantile  Trust  Company  was  an  issae  of  the  bond 
in  New  York  ;  that  when  the  bond  was  certified  by  the 
Mercantile  Tmst  Company  and  delivered  by  them  to  the 
secretary  of  the  committee  in  New  York  it  became  a 
complete  and  valid  obligation  of  the  new  company  and 
was  *•  made  "  and  issued  in  New  York  ;  that  if  not 
issaed  when  delivered  to  the  committee  it  was,  at  any 
rate,  issued  when  redelivered  by  the  committee  to  the 
Mercantile  Trust  Company  ;  and  that  having  been  issaed 
in  New  York  it  was  not  issued  in  the  United  Kingdom 
by  Messrs.  Brown,  Shipley,  and  Co.  handing  it  to  the 
appellant.  It  was  also  contended  that  the  bond  was 
never  offered  for  subscription  within  the  United  King- 
dom. In  the  second  case,  "Gordon  v.  the  Commis- 
sioners of  Inland  Revenue,"  the  instrument  was  a  bond 
for  $1,000  of  the  Erie  Railroad  Company.  It  was  one  of  a 
aeries  of  bonds  of  the  value  of  $30,927,000  given  under 
a  scheme  of  reconstmction  similar  to  that  described  in 
the  other  case.  $29,632,893  of  bonds  only  were  reqhired 
to  satisfy  the  claims  of  the  old  bondholders.  The 
additional  $1,494,107  of  bonds  were  intended  to  meet 
possible  contingencies  of  more  bonds  being  required  than 
the  above  namber.  The  bonds  were  delivered  by  the 
new  company  to  the  Farmers'  Loan  and  Trust  Com- 
pany. When  so  delivered  the  bonds  were  duly  executed, 
bat  the  trustees'  certificate  necessary  to  complete  them 


was  not  then  signed.  The  bonds,  having  received  the 
trustees'  certificate,  were  then  delivered  in  New  York 
to  the  reconstruction  committee  in  a  fully  complete 
form.  The  committee  forwarded  to  Messrs.  J.  S. 
Morgan  and  Co.,  one  of  the  depositaries  in  England,  the 
number  of  new  bonds  to  which  the  holders  of  trust 
receipts  were  entitled,  and  they  were  distributed  by 
Messrs.  J.  S.  Morgan  and  Co.  as  in  the  other  case.  The 
appellant's  bond  was  one  of  the  bonds  thus  distributed. 
The  old  bond  for  which  the  new  bond  was  given  passed 
to  the  reconstruction  committee.  Of  the  bonds  not  dis- 
tributed, including  those  intended  for  bondholders  who 
had  not  joined  the  scheme  as  well  as  the  additional 
bonds  reserved  for  contingencies,  $20,000  worth  were 
sold  to  produce  cash,  and  the  remainder  were  handeii 
to  the  new  company.  The  decision  of  the  Commis- 
sioners was  the  same  as  in  the  last  case.  The  contention 
of  the  appellant  in  this  case,  as  in  the  last,  was  that 
the  bonds  were  not  issued  in  England  because  they  had 
been  already  issued  in  New  York  when  the  Farmers' 
Trust  and  Loan  Company  delivered  them  to  the  recon- 
struction committee  without  appropriating  them  to  any 
specific  purpose.  The  contention  of  the  Crown  in  both 
cases  was  that  the  deliveries  of  the  bonds  in  New  York 
were  not  issues  of  them  within  the  meaning  of  the  Act 
and  that  the  real  issae  of  the  bonds  took  place  in 
England,  and  in  any  case  that  they  were  offered  for 
subscription  and  delivered  to  a  subscriber  in  England. 

Mr.  Cohen,  Q.C.,  Mr.  Willes  Cliitty,  and  Mr. 
Kenneth  Chalmers  appeared  for  the  appellant  Brown  ; 
Sir  Edward  Clarke,  Q.C  ,  and  Mr.  Alfred  Lyttelton 
for  the  appellant  Gordon  ;  and  the  Solicitor-General 
and  Mr.  Danckwerts  for  the  Crown. 

The  Court  gave  judgment  in  favoiu:  of  the  Crown. 

Mb.  Justick  Darling,  dealing  with  the  case  of 
*'  Brown  v.  Commissioners  of  Inland  Revenue,"  said 
that  there  was  no  issue  of  the  bonds  when  they 
were  handed  by  the  Mercantile  Trust  Company  to  tho 
secretary  of  the  reconstruction  committee,  nor  when 
they  were  handed  back  by  the  secretary  to  the  Trust 
Company.  All  the  secretary  did  was  to  turn  them  over 
and  see  if  they  were  certified.  In  neither  case  did  the 
bonds  get  into  the  hands  of  *'  some  one  who  could 
make  them  available  for  his  benefit,"  as  it  was  held 
they  must  do  by  Lord  Justice  Rigby  in  **  Baring  v. 
Commissioners  of  Inland  Revenue  "  ([1898]  1  Q.B., 
78,  at  p.  91).  The  act  on  these  occasions  was  no  more 
than  if  the  bonds  had  been  given  to  the  Postmaster  of 
the  United  States  with  the  name  of  the  person  to  whom 
they  were  addressed  in  London  written  on  them.  The 
delivery  of  the  bonds  to  the  Mercantile  Trust  Company 
to  be  certified  certainly  did  not  amount  to  an  issue. 
That  was  done  in  pursuance  of  the  scheme.  There 
was  therefore  no  issue  of  the  bond  in  question  until  it 
was  handed  to  the  appellant  in  this  country.  Dealing 
with  the  case  of  '*  Gordon  v.  Commissioners  of  Inland 
Revenue,"  his  Lordship  said  that  the  scheme  in  this 
case  was  nearly  the  same  as  iu  the  last,  but  in  this  case 
there  came  a  time  when  the  bonds  were  delivered  in 
New  York  in  a  fully  complete  form, and  it  appeared  also 
that  $20,000  of  them  were  sold  by  the  reconstruction 
committee  to  produce  cash.  The  committee  clearly  had 
wider  powers  of  dealing  with  the  bonds  in  this  case. 
They  practically  had  an  unfettered  discretion.  He 
therefore  had  with  hesitation  come  to  the  conclusion 
that  they  were  issued  in  New  York.  But  there  was 
practically  no  difference,  b(H».use  having  regard  to  the 
whole  scheme  of  reconstruction  he  was  of  opinion  that 
the  bond  in  question  came  within  section  82  (1)  (6)  (t'l*), 
because  it  was  offered  for  subscription  and  delivered  to  a 
subscriber  in  England. 

Mr.  Justice  Chanxell  concurred.  He  said  that  bo 
saw  no  difference  between  the  two  bonds.  There  was  a 
reconstruction  scheme  in  each  case  to    bo  carried  out  by 
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the  old  bondholders  exchanging  their  bonds  for  a  new 
secority,  the  best  provision  possible  being  made  for 
those  who  were  unwilling  to  become  parties  to  the 
scheme.  Circulars  were  issued  to  the  old  bondholders 
offering  them  the  new  issue  in  exchange  for  the  old 
bonds,  and,  inasmuch  as  the  new  bonds  were  afterwards 
delivered,  the  second  clause  of  section  82  (1)  (&)  was 
complied  with.  The  case  of  *'  Chicago  Terminal  Eleva- 
tor Company  v.  Commissioners  of  Inland  Revenue  " 
(75  Zr.ar.,  627),  cited  by  Mr.  Cohen,  was  distinguish- 
able. That  was  sufficient  for  a  judgment  in  favour  of 
the  Crown,  but  he  was  further  of  opinion  that  there  was 
in  neither  of  the  cases  an  issue  of  the  bonds  in  America. 
iSo  far  as  the  old  bondholders  were  concerned  the  issue 
was  in  this  ooimtry.  The  reconstruction  scheme  was 
necessarily  carried  out  by  forming  a  committee  to  carry 
it  out.  The  old  bondholders  sold  their  bonds  to  this 
committee  and  in  return  i-eceived  from  them  a  contract 
to  give  new  bonds.the  committee  having  power  to  put 
an  end  to  the  scheme.  In  each  case  the  committee  were 
under  an  obligation  not  to  deal  with  the  bonds  other- 
wise than  for  the  purpose  of  carrying  out  the  scheme. 
Looking  at  the  scheme  in  each  case  as  a  whole  he  came 
to  the  conclusion  that  the  handling  of  the  bonds  in 
America  could  not  be  called  an  issue  of  them  within 
the  section  of  the  Act. 

[Solicitors—The  Solicitor  for  Inland  Revenue,  for  the 
Crown;  Bompas  and  Co.,  for  Brown,  Bircbam,  and 
Co.,  for  Gordon.] 


Q.  B.  Div.  (Lord  Russell  of  Eil-  > 
lowen,  C.J.)  j 


1899. 
Dec.  14. 


BOSTOCK  V.  TUE  HA&ISEY  UEBAX  DISTllICT  COUNCIL.* 

Practice— Costs— Pablic  Authorities  Protection 
Act,  1893. 
This  Act  does  not  interfere  with  the  Court's 
discretion  as  to  costs.  Sec.  1  (6)  merely  provides 
that  where  a  public  authority  is  defendant,  and 
obtains  a  judgment  with  costs,  he  is  to  have 
solicitor  and  client  costs. 


This  was  an  action  for  malicious  prosecution.  At  the 
trial,  which  was  reported  in  The  Timci  of  the  7th  ult., 
there  was  no  question  of  fact  to  go  to  the  jury,  and  the 
learned  Judge  gave  judgment  for  the  defendants,  without 
costs.  The  question  whether  the  learned  Judge  had 
power  to  deprive  the  defendants  of  costs  was  not  raised 
at  the  time,  but  it  was  subsequently  arranged  that  the 
point  should  be  argued  before  the  learned  Judge. 

Mr.  Blake  Odgers,  Q.C.,  and  Mr.  P.  Rose-Innes  were 
counsel  for  the  plaintiff  ;  Mr.  Lawson  Walton,  Q.C., 
and  Mr.  J.  W.  Cooper  for  the  defendants. 

Mr.  Blake  Odgebs  said  that  the  defendants  had 
raised  the  question  whetlier  his  Lordship  had  power  to 
deprive  them  of  costs  in  view  of  the  Public  Authorities 
Protection  Act,  1893,  sect.  1  (b),  which  provides  that 
when  in  an  action  against  a  public  authority  a  judgment 
is  obtained  by  the  defendant  it  shall  carry  costs  to  be 
taxed  as  between  solicitor  and  client.  C^ounsel  con- 
tended that  this  meant-  that  if  the  judgment  carried 
costs  they  were  to  be  taxed  as  between  solicitor  and 
client.  This  section  repealed  section  264  of  the  Public 
Health  Act,  1875,  which  had  replaced  a  similar  pro- 
vision in  the  Public  Health  Act,  1848.  The  last-named 
Act  provided  that  if  in  an  action  against  a  local  autho- 
rity judgment  be  given  for  the  defendant  he  should  be 
eatitled  to  '•  full  costs  of  suit."  In  ••  Avery  v.  Wood  »' 
([18P1]  8  Ch.,  115)— a  copyright  case— it  was  held  that 
these  words  only  meant  costs  as  between  party  and 
party.  In  "*'  Itching  Bridge  Company  v.  Local  Board  of 

*Rciwried  by  J.  F.  Walkrk,  Esq.,  Barrister-at-lAw. 


Health  of  Southampton  "  (27  L,J.,  Q.B..  128)  it  was 
held  that  the  provision  of  the  Public  Health  Act,  1848 
(which  had  been  replaced  by  section  264  of  the  Public 
Health  Act,  1875),  enacting  that  an  action  against  a 
local  authority  **  shall  be  tried  in  the  county  or  place 
where  the  cause  of  action  occurred,  and  not  elsewhere,'* 
did  not  take  away  the  discretion  of  the  Court  as  to 
venue.  In  *'  Robinson  v.  The  Mayor  and  Corporation 
of  the  Borough  of  Workington  "  ([1897]  1  Q.B.,  619) 
the  late  Mr.  Justice  Cave  gave  judgment  for  the  de- 
fendants without  costs,  but  no  point  was  taken,  either 
before  him  or  in  the  Court  of  Appeal,  as  to  the  power 
of  the  Judge  to  deprive  a  public  authority  of  costs.  In 
**  North  Metropolitan  Tramways  Company  v.  London 
County  Council  »'  ([1898]  2  Ch.,  147)  Mr.  (now  Lord) 
Justice  Romer  said  that  he  did  not  think  that  the  Act 
was  intended  to  take  away  the  discretion  of  the  Court 
to  deprive  the  public  authority  of  its  costs  ;  bat  the 
present  point  was  not  raised  in  that  case.  In  "  Ciee  v. 
Vestry  of  St.  Pancras  "  ([1899]  1  Q.B.,  695)  Mr. 
Justice  Bruce  held  that  his  discretion  had  been  taken 
away  by  the  Act. 

Mr.  LAWdON  Walton"  said  that  the  last-cited  case 
was  expressly  in  point.  The  discretionary  power  of  the 
Court  must  be  taken  to  have  been  contemplated  by  the 
Legislature  in  passing  the  Act  of  1893.  It  was  clear  on 
principles  of  interpretation  that  if  a  statute  contained 
positive  language  in  reference  to  a  matter  in  which 
under  previous  statutes  a  discretion  existed  that  dis- 
cretion mast  be  held  to  have  been  taken  away.  In 
'*  Itching  Bridge  Company  v.  Local  Board  of  Health  of 
Southampton  "  the  provision  as  to  venae  was  treated 
as  applicable  to  the  parties,  but  not  to  the  discretion  of 
the  Court.  In  the  present  case,  however,  the  Act 
deinrived  the  Court  of  discretionary  power,  and  therefore 
the  plaintiffs  were  not  entitled  to  rely  on  decisions  on 
an  earlier  Act. 

The  LoBD  Chief  Justice,  in  giving  judgment,  said 
that  the  question  raised  was  one  of  general  importance. 
Two  points  had  to  he  considered — (1)  whether  there  was 
no  good  cause  for  depriving  the  defendants  of  costs  ; 
and  (2)  whether  he  had  any  discretion  in  the  matter. 
The  action  was  one  for  malicious  prosecution,  the  charge 
having  arisen  in  the  following  way.  The  plaintiff  was 
the  principal  proprietor  of  a  travelling  circus,  which 
visited  the  town  of  Ramsey,  and  his  representa- 
tives proceeded  to  place  his  wagons  in  a  jjarticular 
part  of  a  public  thoroughfare  where,  in  the  opinion 
of  the  representatives  of  the  local  authority,  they 
would  have  been  an  obstruction  of  the  highway. 
Instead  of  doing  what  common  sense  would  have 
suggested  if  this  was  an  inconvenience  of  serious 
moment,  instead  of  calling  a  policeman  or  two  police- 
men and  requiring  the  removal  of  these  vehicles,  the 
defendants'  representatives  acquiesced  in  the  circus' 
being  held.  There  was  no  ground  for  suggesting  that 
the  proprietors  of  the  circus  were  trying  to  assert  a 
right.  But  the  defendants  preferred  an  indictment 
against  the  plaintiff  at  the  assizes  for  obstructing  the 
highway,  and  Mr.  Justice  Wills  concluded  that  there 
was  no  evidence  on  wliich  he  could  properly  be 
indicted,  and  the  jury  returned  a  verdict  of  not 
guilty.  At  the  conclusion  of  the  evidence  in  the  present 
action  his  Lordship  held  that  the  plaintiff  had  not  made 
out  the  absence  of  reasonable  and  probable  cause,  for 
the  vehicles  were  an  obstruction,  and  that  there  was  no 
ground  for  suggesting  malice,  and  therefore  he  gave 
judgment  for  the  defendants.  As  to  the  question  whether 
there  was  good  cause  for  depriving  the  defendants  of 
their  costs,  the  only  point  that  created  any  doubt  in  his 
mind  was  whether,  although  the  conduct  of  the 
defendants  might  have  been  unreasonable  in  the  action 
that  they  had  taken,  this  was  not  a  cause  that  ought  to 
operate  on  the  mind   of   the  Judge.    It  seemed  to  him 
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that  the  antecedent  course  of  conduct  did  euter  into  the 
question  whether  there  was  good  cause.  If  it  was  the 
wrong  antecedent  conduct  of  the  authorities  that  led  to 
the  prosecution  and  brought  about  the  apparent  necessity 
for  the  plaintiff  to  vindicate  himself  against  these 
charges,  then,  although  it  was  not  conduct  in  the  litiga- 
tion, the  Judge  might  properly  take  it  into  considera- 
tion. Assuming  that  there  was  just  cause,  had  his 
Lordship  authority  to  deal  with  the  question  ?  The 
power  of  the  Court  to  deal  with  costs  was  given  by 
Order  65,  Rule  1,  which  had  the  force  of  an  Act,  and 
which  gave  the  Court  a  discretion,  provided  that  in 
cases  tried  by  a  jury  the  costs  should  follow  the  event 
unless  there  was  good  cause  to  the  contrary.  In 
**  Itching  Bridge  Company  v.  Local  Board  of  Health  of 
Southampton  **  it  was  held  that  the  provisions  as  to 
venue  did  not  take  away  the  discretion  of  the  Court, 
and  the  language  of  the  Act  of  1893  was  not  more 
emphatic  than  that  of  the  Act  of  1875.  As  to  the 
reason  of  the  thing,  if  a  public  authority  brought  liti- 
gation upon  itself  by  unreasonable  conduct,  why  should 
there  not  be  a  discretion  as  to  costs  just  as  in  the  case 
of  a  private  individual  ?  The  one  authority  in  favour  of 
the  defendants  was  **  Cree  v.  The  Vestry  of  8t. 
Pancras,"  but  as  he  did  not  find  that  the  point  was 
argued,  and  .  as  it  was  a  recent  case,  he  did  not  feel 
bound  to  conform  to  it.  The  Act  meant  no  more  than 
this— that  where  judgment  was  obtained  by  the 
defendant  with  costs  he  was  entitled  to  solicitor  and 
client  costs.  It  left  untouched  the  salutary  discretion 
of  the  Coiurc  to  deprive  the  defendant  of  costs.  He  was 
not  clear,  however,  that  even  where  the  defendant  was 
to  get  costs  it  would  not  equally  be  in  the  discretion  of 
the  Judge  to  say  that  they  were  only  to  be  taxed  costs. 

The  judgment  was  accordingly  allowed  to  stand  for 
the  defendants,  without  costs. 

[Solicitors— Onilford  E,  Lewis,  for  the  plaintiff; 
Stevens,  Son,  and  Parkes,  for  the  defendants.] 

House  of  Lords  (Lord  Halsbury,  L.C. ,  \  \RQ9 
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Shand) 

FOX  V. 


STAB  "  NEWSPAPBB  COMPANY.* 


Practice— Non-suit — O.  26 — Discontinuanoe. 

The  effect  of  O.  26  is  to  do  away  with  the  plain- 
tiff's right  to  take  a  non-suit. 

Decision  of  the  Court  of  Appeal  (14  Tlie  Times 
L.R.,  280)  affirmed. 

This  appeal  was  heard  on  June  16  and  19  last  oon- 
eurrently  with  an  appeal  of  the  same  plaintiff  against 
the  Evening  News  (Limited).  Their  Lordships  dis- 
missed the  appeal  against  the  Evening  News,  and  the 
case  is  reported  io  our  issue  of  June  20.  The  action 
was  for  an  alleged  libel  which  appeared  in  the  Star 
under  the  heading,  '  *  An  Exciting  Scene  in  Croydon 
County  Court  to-day."  The  substance  and  eharacter  of 
the  libel  appear  in  the  report  of  the  other  appeal,  and 
need  not  be  stated,  as  the  question  on  which  their  Lord- 
ships reserved  judgment  was  of  a  purely  technical  charac- 
ter. The  action  came  for  trial  on  December  16,1897 ,  before 
the  Lord  Chief  Justice  and  a  special  jury,  immediately 
after  the  action  against  the  Evening  News,  In  the  latter 
case  the  verdict  was  for  the  defendants.  The  jnry  was 
•worn  in  the  action  against  the  Star.  The  junior  counsel 
for  the  appellant  opened  the  pleadings  and  then  the 
appellant's  leading  coimsel  stated  that  in  view  of  the 
previous  case  he  should  offer  no  evidence.  The  Lord 
Chief  Justice  ruled  that  this  was  equivalent  to  a  verdict 
for  the  defendants.  The  appellant,  however,  claimed 
to  be  non-suited,  but  the  Lord  Chief  Justice  refused  the 

^Beported  bf  J.  Eybx  Thompson,  £si.,  Barriater-at-Law. 


application,  and  the  verdict  was  given  for  the  defend- 
ants. An  appeal  to  the  Court  of  Appeal  was  dismissed. 
The  case  is  reported  below  (14  The  Times  L.R. ,  280  ; 
[1898J  1  Q.B.,  636  ;  67  L,J.,  Q.B.,  454). 

The  appellant  appeared  in  person  ;  Mr.  Blake  Odgers, 
Q.C.,  Mr.  Temple  Franks,  and  Mr.  Llewelyn  Williams 
were  for  the  respondents. 

The  LoBD  Chancellor,  in  moving  that  the  appeal 
be  dismissed,  said, — This  was  an  action  for  libel.  After* 
the  jury  had  been  sworn  and  the  pleadings  opened,  the 
plaintiff  claimed  to  be  non-suited  ;  the  Lord  Chief 
Justice  held  that  he  was  not  entitled  to  be  non-suited, 
and  directed  a  verdict  for  the  defendants.  The  sole 
question  on  this  appeal  is  whether  the  old  system 
by  which  a  plaintiff  at  his  own  election  could  lose  hin 
writ,  as  it  was  said,  and  at  his  election  bring  another  - 
action  for  the  same  cause  is  still  a  system  which  exists 
in  our  law.  I  am  very  clearly  of  opinion  that  it  does 
not.  Our  whole  system  has  been  changed,  and  I  think 
the  reason  why  the  word  **- non-suit  "  itself  is 
not  now  to  be  found  in  the  rules  is  that  it 
was  determined  that  the  power  of  a  plaintiff 
at  common  law  to  claim  a  non-suit  or  the 
plaintiff  in  equity  to  dismiss  his  bill  at  his  own  option 
should  no  longer  be  permitted,  and  it  is  probable  that 
the  word  '  *  discontinuance  '  *  was  supposed  to  apply  to 
both  forms  of  procedure  both  at  common  law  and  in 
equity.  Accordingly  by  Order  26,  rule  1,  the  only 
mode  by  which  a  plaintiff  can  submit  to  defeat  is  under 
that  ortler  unless  he  allows  the  proceedings  to  go  on 
until  the  verdict  is  recorded  against  him.  The  word 
**  discontinuance  **  no  doubt  had  under  a  former - 
system  the  more  limited  application,  and  the  old  system 
of  non-suit  is  manifestly  no  longer  capable  of  being 
reconciled  with  the  new  procedure  either  in  form  or 
substance.  The  substance  is  that  when  it  onoe  comes 
into  Court,  and  when  the  plaintiff  offers  no  support  to 
his  action,  there  must  be  a  verdict  for  the  defendant. 
This  is  the  course  pursued  by  the  Lord  Chief  Justice.  I 
think  it  was  entirely  right,  and  I  move  your  Lordships 
that  this  appeal  be  dismisse<l  with  costs. 

llie  other  noble  and  learned  Lords  concurred. 

[Solicitors— J.  G.  Lincoln,  for  the  appellant ;  Harri- 
son and  Dalies,  for  the  respondents.] 


House  of     Lords  (Lords   Macnaghten, )  1899. 

Morris,  Shand,  Davey,  and  Brampton) )       Dec.  15. 

MA8KSLTNE  V.   STOLLEEY  AXD  ANOTHER.* 

Contract — Offer  and  aooeptance — Parol  contract 
— Offer  of  a  reward— Dispute  as  to  words   uaed 
— ^Question  for  jury. 
Decision  of  the  Court  of  Appeal  (15  Tlie  Times 

L.R.,  79)  affirmed. 


This  was  the  famous  box-trick  case,  and  the  appellant 
was  the  well-known  conjuror  of  the  Egyptian-hall.  Mr. 
Maskelyne  was  the  defendant  in  the  action  in  which  the 
respondents  claimed  to  have  won  the  £500  reward 
offered  hj  him  for  a  correct  imitation  of  his  trick.  Tne 
action  was  twice  tried,  first  before  Mr.  Justice  Wills 
and  a  special  jury  who  were  unable  to  agree,  and, 
secondly,  in  November,  1898,  before  Mr.  Justice 
Lawranoe  and  a  special  jury.  On  the  second 
occasion  the  verdict  was  given  for  the  respondents. 
Lords  Justices  A.  L.  Smith,  Rigby,  and  Collins  dis- 
missed the  appellant's  appeal  on  December  2,  1898. 
The  story  is  fully  told  in  Lord  Mannaghten's  judgment. 
The  case  is  reported  below  (15  The  Times  L.R., 
79).      The   appeal   was    heard    last   July,    when  their 
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Thar 
■ilwJ  tke    iiyil  W  m  m Jul  hi  mi  tkree  l»  tvo. 

Mr.  Iiiiph  Waho^  Q.C.,  Itr.  Bertot  Rm»1.  Q.C, 
acfi  31r.  F.  ^?r:oi  wvn  fcr  t^  nniiTliBt  ;  Mr.  Witt, 
Q.C.  ■»!  Kr.  E.  K.  S=mpfereTs  fee-  tbe  nt|w>ili  wU. 

Lozo  Macts^aGKTzs.— la  i£»  ewe  tfas  fnmn  ienf . 
vbo  wmn,  piasxrSi  in  t2e  accioa.  ri  ir-mni  fvna  the  a|»- 
pelins,  Mr.  MaAtijmt,  a  itmrd  «r  £!-^.  vlcdi  Le 
offovi  pafcii  h  far  a  eonati  icnASiaa  of  his  box  trick. 
Mr.  Miiiiljt  is  m  p«^^   cHrtcnaiz«r,  aBr.TBlied  pro- 

tnefcs  aad  IUbshhs,  a»i  ««  expat,  if  aojhodj  is 
cs^ert,  M  «B^  Bsxs«rs.  <  ibe  «f  his  perf  orasnces 
kaowm  M  ka  bcx  trrk.  It  wm  <me 
mTrv^iicam  aad  kss  laag  cma  a  fAToozite  vitli  the 
paUir.  The  seoai  of  the  VriA  hss  arrcr  yeft  bc«a  dis- 
A  box  is  faraosfak  apoa  the  aU^*  difienag 
im  n^-^iiiw^  froa  aa  oriiaarf  ftroa^  box  of 
the  naie  oae.     Mr.  Maafceljae  iaritas  the  ipectafeon  to 

Bed  Mr.  Cbok,  vho  is  Mr.  3iaskir!Tiic's  coiJ«:der»te  or 
partaer,  gttm  iato  the  box.  It  is  drat  aad  locked  aad 
t^  kej  is  haaied  to  cae  of  the  a=dieace.  It  is  then 
•eaariiaifl — thecaavas  is  laoed  ap  throo^  erekt  holes — 
aad  it  is  carded.  Amj  matt  |aiaiii  is  at  libertj  to  cord 
it  M  he  pteMcs  aai  the  kajcs  are  sealed.  Then  the 
box  is  piiffrd  ia  a  cahmet  to  aucau  it  f  roM  the  riea  of 
tke  aadieaee.  .After  a  short  interr  1  the  eabiaei 
is  iiaoaa  oaea.  The  box  is  focnd  apvarently  in 
the  aaaae  coaiitaoa  ia  aioch  it  was  whea  it  was  plaoed 
ia  the  iiliail  laaisaml  laecd  op,  aad  eonied.  The 
eoris  aari  the  canvas  oovciieK  are  ttniiore*!,  the  box  is 
rpeaed  aad  focad  to  be  caoptr.  Tbe  late  orrapaoi  has 
ciappeare*]  ahocvther  frum  box  aod  cabinrt.  A 
Bjiterioas  peefnrasare  of  this  kmd  lea*i%  as  Mr. 
MLdB^^Tve  ^j^.  to  a  hoe«  off  imitationa.  **  So-called 
aeztatioBS,"  he  tnitt«  tfaexn,  aad  be  dpsrribes  tlmn  as 
**  fma^Ajfcr.*'  **  I  wkkodid  not  bbiimI/'  be  said  id  his 
evvieaee,  **  iff  the  copies  acre  aa  gaad  as  the  oriidna]. 
Bati,"  he  added,  **  it  does  ooi  pay  iaitatocs  to  sake 
copses  aa  rood,  aai  therefore  it  reias  the  ref atation  of 
t^  orPmI."  &o  ia  ofder,  aa  he  says,  **  to  get  tbe 
the  aodimee,"  aai  also  '« to  ihov  the 
of  *'  his  **  trick  orer  others,"  Mr. 
ia  iBtro>iaezii$  his  box  trick  was  in 
tfe  habit  of  offcna;  a  reward  of  £C*00  ta  any  oae 
'«i>o  enold  **  diseorcr  t^  etciat  of  his  box  toek,  or 
ivtstaoa  of  it.*'  AlOioqgh  Mr. 
!  dii  DOt  majre  a  aet  speech  vbea  iatrodaeing 
it  aas  acraed  that  the  offer  aaa  made  m 
Ko«.  the  respoDdents  did  not  aad 
4m  aot  c4aiM  to  hare  discovered  the  aetrei  of  Mr. 
MaifcciTae'a  box  trick,  bat  they  aay  they  have  pmdaced 
a  oonect  initaiioa  of  it.  Tbey  aasde  a  box  ia  aiae  and 
■ppiBiime  anctiy  like  Mr.  Maakdyne's  box.  Tbey 
oficsad  to  beinr  it  for  Mr.  Ma^dvae's  iaspectioa.  He 
toid  thcM  ia  reply  that  he  took  no  iaterest  in  sncb 
they  had  naie  a  mistake  '*  eommoa 
silly  applieaots  for  the  reward."  Tfaea  their 
aehritars  wrote  to  Mr.  Masketrne  askiair   bim    to  in^e 

of  deaKairtrstiny  their 
'  Sarely  yon  Mast  take  eae  for  a  sreenbom,*' 
I  refaw  to  iasprrt  yoor  clients'  appa* 
If  I  was  to  aadertake  to  iaqwect  all  the  tomfool 
I  of  Bsy  BtTfteries  wbidi  are  broaieht  to  my  aot^ce 
I  riwold  hareliule  tzme  for  anythiaf  tlae,  *'  Tboeirh  tbe 
appeUiat  refaaei  to  look  at  the  respoodeats*  box  theygmTe 
a  ansiber  of  perfonasares  in  tfaeir  lol^cgs,  Tbe  la- 
spoadcat  Braas  f«t  into  their  box  aai  was  lockel  op 
ia  it.  It  waa  trestcd  josi  like  Mr.  Maskehae's  box. 
It  was  caniaa^ei  aad  carded  aad  bidden  frcaa  view  by 
sfc3tuas  tbe  foiling  doors  ia  the  apartment  in  which 
the  cxhilistioB  taok  p2aee.  After  a  short  interval  Mr. 
Evsas  signifii'd  thai  be  was  ready  by  shoatin^  or  kao^- 


T^  folding  doorp  were  openasl.  Ike 
box  waa  seat  to  be  stiO  rmrsaafd  aad  eotded  aad  appa- 
icatly  ntoQcbad.  On  beiae  opeaed  it  wm  f  ooad  to  he 
empty.  A  namber  of  aitaumi  were  peadaead  who  had 
beea  laeemt  at  these  perforasaaees.  IVey  seeded  to 
be  pirsous  of  iaielli^eaee.  Maay  of  ttx^n  were 
strsnrcr%  to  the  respcndeats.  Tbey  bad  aeca  the  rival 
box  tricka.  They  dedared  that  there  was  appareatly  ao 
diffeteaee  whatever  betw^ea  them.  They  were  exactly 
alike.  *'  as  hke  as  two  praa  in  a  pod."  aecordias  to  oae 
witseac.  **  That,''  «a*.J  the  piaiatiffs*  coomel,  **  is  a 
'  correct  imitatiaa  of  Mr.  31a«kdyDe's  box  trick." 
:  *-  Xo."  said  the  other  si  ie,  *"  yoaeuast  have  a  cooaet 
.  imitadon  of  bi^  box  trick  withoot  a  coneti  indtation  of 
.  the  mecfaknism  of  the  trick.  Yoa  mosi  dftuw  that  yoa 
I  have  foaai  o^  his  secret.  Th<>«e  is  Mr.  Vasketyae's 
box  ;  let  the  plaintiffs  po;nt  oat  its  mecbaniisn.''  But 
the  plaintiffs  woold  act  look  at  Mr.  Maskelyae's  box, 
aad  on  the  other  hand  Mr.  Maskelvae  woold'  not  look 
at  tbe  plaintiffs'  box.  So  the  jury,  who  seem  to  have 
thoTigfat  thft  they  oosbt  to  have  been  admitted  bdnnd 
the  flcenes,  were  left  to  deal  with  the  matter  oa  the 
eviknce  before  ti^m  a»l  the  speeches  of  counsel.  After 
a  stncmins  op  to  wtJch.  as  it  acius  to  me,  no  objection  eaa 
fairly  be  takm,  thoo^  i<«!at^  passages  may  be  opea 
to  crrtiriam,  the  jory  foond  for  tbe  pl&intiffs  aad  jodg* 
meat  was  £;ivcn  aceocdxnply.  Tlie  CVmrt  of  Appeal 
ananimoasly  refnsed  an  appUestioa  askiag  that  jnd^aent 
sbooid  be  entered  for  ite  cef eo  iant  or  a  new  trial 
directed.  The  ease  now  cobks  l»forc  yoor  I  ordships. 
Tbe  gToa>»<l$  of  appeal  are  the  same  as  thoee  which  were 
presmted  to  the  Court  below.  It  was  m^ed  that  the 
coastmction  of  the  offer  made  by  Mr.  Maskt- Ivae  was 
for  the  Jodge  aad  not  for  the  jory.  In  the  first  plaee, 
it  is  to  be  oW«?rrei  that  the  offer  was  aot  ia  writing. 
It  was  made  by  word  of  month,  and.  a!thoo£fa  theactaal 
terms  ef  the  offer  itself  are  aot  in  dispote,  it  is  i 
sible  to  arrive  at  the  true  meaning  of  the  offer  ^ 
taking  into  considcfation  everything  that 
the  offer  waa  maoc.  It  appears  to  me,  therefore, 
that  the  qw^stiea  was  properly  left  to  the  jory, 
for  the  raaaoas  vrbidi  are  given  fnlly  by  Lords 
Jostices  A.  U.  South  aad  Collras.  But  I  qnito 
a^ree  with  Lord  Jastace  A.  I^  Smith  thai  it  is  too 
late  fer  the  appdlant  to  raise  the  point  now.  Tbe  case 
was  tried  twice.  It  rame  first  bef  oce  Mr.  Justice  Wills 
and  a  fspecial  jmy.  Tbe  qnestioa  left  t4  the  pny  was 
what  was  the  aseaaing  of  Mr.  Maskelyae's  oilier.  On 
that  occasion  the  joy  were  onable  to  agree.  The 
question  was  tried  again  before  Mr.  Justice  lAwxaaee 
aad  aaother  special  jury.  Agaia  the  qnestioa  mas  what 
was  the  nspaaiag  of  the  offer.  Tbe  jory  fooad  in  favoor 
of  the  content-on  pat  forward  by  the  iJ^^lifft  aad 
against  Mr.  Maskelyae's  view.  Bat  antil  the  appliea- 
tioa  to  the  Court  of  Apical  ao  >uf|iii.tiua  was  aaade 
that  the  quesiioa  was  one  for  the  Jud^  aad  aot  for  the 
jury.  Iadeed«  latil  the  rerdiet  was  givca  against  him. 
the  leading  cooasel  for  the  defendant  aeiins  to 
bsTo  been  jast  as  willing  to  leave  the  aiatter  to 
tbe  jniy  as  the  i  aaiiiiil  for  the  plaintiffs  were.  His 
contention  was  that  yoa  ecmld  not  have  a  correct  imita- 
tioa  of  Mr.  Maskelyne^s  box  trirk  anless  yoa  caneetly 
imitated  the  asechanism  of  3llr.  MndEeHae's  box,  aad  he 
continually  lefeiied  to  the  mecbsaism  ia  tbe  box  as  tbe 
trick.  **  Few  yoa  can,'*  said  be,  **faaTe  a  eonect 
iautatioa  with  a  differeat  trick  is  a  antter  for  my  Lotd 
azKl  the  jury  to  consider."-  Not,  year  Lordsbipa  will 
observe,  for  the  c<Huaderatioo  of  the  Judge  alone,  bnt 
for  the  coosideration  af  the  fury  as  w^U.  It  seeavto 
me  thai,  evea  if  tbe  setter  were  opea  to  doobt,  it 
would  be  much  too  lato  to  raise  this  eoateatioa  aow, 
haviog  regard  to  the  footing  oa  which  both  triab  were 
ooadocieA.  Then  it  was  said  that  tbe  parties  were  aot 
«d  idf  u.    Mr.  Maskelvae  meant  one  thing  by  bis  offer ; 
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the  appellants  in  their  acceptance  took  the  offer  to  mean 
flometbing  else.  But  if  the  whole  question  was  one 
for  the  jury  to  dctermiue,  surely  it  was  for  the 
jary  to  say  what  was  the  fair  meaning  of  the 
offer  addressed  to  persons  of  ordinary  intelligence. 
Then,  again,  it  was  said  that  there  was  no  case  to  go  to 
the  jury.  But  though  I  do  not  say  that  I  should  have 
agreed  with  the  jur^',  I  think  there  was  a  case  for  the 
jury  to  consider,  and  I  think  that  reasonable  men  con- 
sidering the  matter  fairly  might  hare  come  to  the  con- 
elusion  at  which  the  jury  arrived.  As  Lord  Justice 
Collins  says,  the  jury  might  naturally  ask  why  did  Mr. 
Maskelyne  put  his  offer  in  the  alternative  '^  If  the  offer 
was  a  reward  for  the  discovery  of  the  secret  why  di<l  he 
talk  about  a  correct  imitation  of  his  box  trick  ?  What 
did  Mr.  Maskelyne  mean  by  saying  that  these  imitations 
raineil  the  reputation  of  the  original  ;  and,  above  all , 
why  did  he  say  that  he  made  the  offer  to  show  the 
saperiority  of  his  triek  above  others  ?  One  other  point 
was  raised.  It  was  said  that  if  the  fair  meaning  of  the 
second  alternative  of  the  offer  was  that  the  reward 
might  be  earned  by  a  correct  imitation  of  the 
performance  of  the  box  trick  without  imitating  cor- 
rectly the  mechanism  of  Mr.  Maskelyne *s  box,  the  per- 
formance was  not  complete  without  the  cabinet  in  which 
Mr.  Maskelyne  always  placed  his  box  on  the  stage. 
That  point  is,  I  think,  also  completely  disposed  of  by 
the  judgment  of  the  Court  of  Appeal.  It  seems  to  be 
clear  op«m  the  evidence  that  the  cabinet  was  not  an 
CMential  part  of  the  box  trick,  and  that  the  reward  was 
offered  for  a  correct  imitation  (whatever  that  may 
mean)  of  the  box  trick,  without  any  referenoe  to  the 
cabinet  trick,  which  seems  to  be  a  different  and  an 
independent  trick  altogether.  On  the  whole,  therefore, 
it  appears  to  me  that  there  is  no  ground  for  disturbing 
the  verdict  of  the  jury.  There  was  no  misdirection  ; 
the  whole  case  was  before  the  jury.  Each  party  put  his 
view  clearly  and  forcibly,  and  the  jury,  as  they 
were  entitled  to  do,  chose  between  them  ;  whether 
yonr  Lonlships'  eboioe  would  have  been  the  same 
if  yonr  Lordships  had  been  in  the  place  of  the 
jnry  is  not  a  matter  to  be  considered.  I  have,  there- 
fore, to  move  that  the  appeal  be  dismissed,  with  oosts. 

LoKD  MoRBis  dissented,  and  was  in  favour  of  a  new 
trial. 

LoBD  Shaxb  delivered  a  judgment  agreeing  with 
that  of  Lord  Macxaghten,  with  whom  also  Lord 
Davey  concurred. 

Lord  Bbampto?^  agreed  with  Lord  Morris  that 
there  onght  to  be  a  new  trial. 

[Solicitors— Reed  and  Reed,  for  the  appellants : 
Avery  and  Wolverson,  for  the  respondents.] 


Court  of  Appeal  (A.  L.  Smith  and  >  1899. 

Vaughan  Williams,  L.JJ.)         )  Dec.  15. 

ATTORNEY-GEXERAL  V.  LORD  STANLEY  OF  ALDKRLEY.* 

Crown — Prerogative— Right  to  remove  action 
from  County  Court  to  Q.B.D.,  even  after  judg- 
ment. 

This  was  an  appeal  from  an  onler  of  a  Divisional 
Court,  confdsting  of  Mr.  Justice  Ridley  and  Mr. 
Justiee  Darling,  reported  in  The  Tiincs  of  Novem- 
ber 11,  1899.  Lord  Stanley  of  Alderley  was  the  owner 
«f  the  surface  of  land  on  a  mountain  called  Holyhead 
Mountain  in  Anglesey,  under  a  grant  in  fee  in  1840 
from  the  Crown,  by  which  the  mines,  minerals, 
and  qoarries  within,  upon,  or  under  the  land 
were  reserveil  to  the  Oown,  with  full  power  to 
the  Crown  and  its  assigns  to  enter  npon,  work, 
ose,   and   enjoy    the    same    as    fully    and    effectually 

•Baportad  by  W.  F.  Barry.  Esq.,  Barrlstor-at-Law. 


to  all  interests  and  purposes  as  if  the  grant  had  not 
been  made.  The  Crown  granted  a  lease  of  the  minerals 
to  Messrs.  Wild,  who  erected  on  the  surface  of  the 
and  a  building  for  storing  d3mamite  for  the  purpose  of 
working  the  quarries  of  china  stone.  Lord  Stanley  of 
Alderley  brought  an  action  in  the  County  Court  against 
Messrs.  Wild,  claiming  £1  damages  for  trespass  by 
them  in  entering  on  the  plaintiff's  land  for  the  purpose 
of  erecting  thereon  a  building  for  storing  dynamite  and 
other  explosive  substances,  and  also  for  an  injunction  as 
hereinafter  set  out.  On  July  11,  1899,  the  County 
Court  Judge  gave  judgment  in  favour  of  Lord  Stanley, 
finding  that  the  erection  of  the  building  for  storing 
dynamite  was  not  reasonably  necessary  for  the  purpose 
of  working  the  quarries,  and  he  gave  judgment  for- 
Lord  Stanley  for  £1  damages,  and  granted  an  injunction 
restraining  Messrs.  Wild,  their  servants,  agents,  and 
workmen  from  using  or  trespassing  on  the  land  of  the 
plaintiff  at  Holyhead  Mountain  for  the  purpose 
of  and  for  erecting  thereon  a  building  for  stor- 
ing dynamite  and  other  explosive  substances  and 
from  committing  waste  on  the  land.  Messrs. 
Wild  gave  notice  of  appeal  to  the  Queen's  Bench 
Division.  On  August  12,  1899,  the  Attorney-General 
filed  an  information  against  Lord  Stanley  asking  that  it 
might  be  declared  that  the  Crown  and  its  lessees,  agents, 
and  servants  wero  entitled  to  enter  upon,  work,  use, 
and  enjoy  china  stone  and  all  other  mines,  minerals, 
and  quarries  in,  under,  and  upon  the  lands  conveyed  by 
the  deed  of  1840,  and  for  that  purpose  to  do  and  exer- 
cise all  such  acts,  powers,  and  privileges  upon  or  affect- 
ing the  surface  of  the  lands  as  might  have  been  done  or 
exercised  by  the  Crown's  anthority  if  the  surface  had 
not  been  granted  by  the  deed,  and  that  the  rights  of  the 
Crown  might  be  declared,  and  that  the  Crown  and  its  - 
lessees  might  be  quieted  in  the  ponession  of  the  premises  ; 
and  that  the  maintenance  on  the  surface  of  the  land  and 
the  use  of  a  store  for  explosives  for  the  purpose  of 
working  the  quarries  of  china  stone  was,  as  against 
Lord  Stanley,  a  lawful  and  proper  exercise  of  the 
powers  reserved  to  the  Crown  by  the  deed  ;  and  for 
an  injunction  to  restrain  Lord  Stanley  from  doing  any 
act  or  taking  or  continuing  any  legal  proceeding  for 
the  purpose  of  interfering  wit|i  the  store  for  explosives 
or  with  any  buildings  maintained  on  the  lands,  or  witli 
acts  done  or  to  be  done  hj  any  lessee  or  licensee  of  the 
Crown  in  exercise  of  the  surface  powers  and  privileges 
reserved  by  the  deed,  and  that  all  proceedings  for  the 
purpose  of  enforcing  the  order  of  the  County  Court 
should  be  stayed.  Upon  application  by  the  Crown  the 
Divisional  .Court  made  an  order  directing  the  appeal  in 
the  County  Court  action  to  be  transferred  to  the 
Revenue  side  of  the  Queen's  Bench  Division  of  the 
High  Court,  and  that  all  further  proceedings  in  the 
appeal  should  be  stayed  until  after  the  hearing  of  the 
information.  Lord  Stanley  appealed.  It  was  contended 
on  his  behalf  that  the  Crown  was  not  entitled  by  virtue 
of  its  prerogative  right  to  have  proeeedings  stayed  after 
final  judgment.  The  right  of  the  Crown  to  have  pro- 
ceedings in  which  it  was  interested  stayed  only  applied 
to  proceedings  in  which  final  judgment  had  not  yet  been 
obtained,  and  did  not  apply  to  an  appeal.  *^  Cawthome- 
v.  Campbell  "  (1  Anstr.,  205)  ;  **  Attorney-General  v. 
Barker  "  (L.R.  7,  Ex.  177)  ;  "  Attorney-General  v. 
Constable  "  (4  Ex.  D.,  172)  ;  *<  Attorney- General  v. 
St.  Aubyn  "  (Wightw.,  167)  ;  *'  Leonard  v.  Rogers  " 
(cited  in  Wightw.,  at  p.  204)  ;  **  Yates  v.  Dtyden  " 
(Cro.  Cas.,  589)  ;  ''  Attorney-General  v.  Hallett "  (15- 
M.  and  W.,  97)  were  referred  to. 

Mr.  Haldane,  Q.C.,  and  Mr.  Bryn  Roberts  appeared 
for  Lord  Stanley  ;  the  Solicitor-Genenl  (Sir  R.  B. 
Finlay,  Q.C.)  and  Mr.  Vaughan  Hawkins  appeared 
for  the  Crown. 

Hie  Court  dismissed  the  appeal. 
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Lord  Juhticb  A.  L.  Smith  laid  that  the  first  qoes- 
tion  was  whether  it  was  within  the  prerogatiTe  of  the 
Crown  to  have  a  caose  in  the  County  Court,  whatever 
ite  position  in  that  Coart  might  be,  removed  to  the 
Bevenae  side  of  the  Qneeu's  Benefa  Division,  formerly 
the  Revenue  side  of  the  Court  of  Ezefaequer.  That 
point  was  not  seriously  contested.  The  fint  part  of  the 
order  of  the  Divisional  Court  was  therefore  right.  The 
order  went  on  to  direct  that  all  further  proceedings  on 
the  appeal  from  the  County  Court  should  he  stayed 
until  after  the  hearing  of  the  information.  It  was 
objected  that  the  application  was  made  too  late,  as  the 
Crown  had  no  right  to  have  the  action  stayed  after  judg- 
ment in  it  had  been  delivered.  His  Lordship  could  find  no 
:authority  for  suefa  a  limitation.  Indeed,  **  Yates  v. 
Diyden  "  was  a  direct  authority  against  that  view, 
because  thereafter  a  writ  of  error  was  brought,  that 
-was,  after  judgment  had  been  delivered  the  Attorney- 
General  intervened,  and  the  Court  stayed  the  proceed- 
ings on  the  writ  of  error.  That  was  a  direct  authority 
'Upon  the  second  part  of  the  order  of  the  Divisional 
Court  staying  the  appeal  in  the  County  Court  action 
pending  the  hearing  of  the  information.  In  **  Attor- 
■ney-(3eneral  v.  Barker,"  Lord  Chief  Baron  Kelly  said  : — 
**  I  feel  bound  to  hold  that  the  Crown  has  at  any 
time  a  right  to  insist  upon  its  claim  to  land,  or  upon 
Its  right  to  the  establishing  of  any  customs  be- 
longing to  a  manor,  by  means  of  a  suit  institatod 
'by  the  Crown  itself,  and  is  not  bound  to  abide 
the  event  of  any  action  or  suit  in  which  the 
Crown,  through  a  subject,  is  made  the  real  de- 
fendant, and  can  only  appear  as  defendant."  The 
authorities  showed  that  it  was  part  of  the  prerogative 
of  the  Crown  to  have  the  action  removed  and 
-stayed,  and  that  the  Grown  should  become  the  actor 
in  the  litigation  involving  its  rights,  and  that  this  could 
be  done  after  judgment.  As  to  the  discretion  of  the 
Court  apart  from  the  prerogative  of  the  Crown  he 
•desired  to  say  nothing. 

Lord  Justicb  Vaughan  Williams  agreed.  When 
thece  was  an  action  between  two  subjects  of  the  Crown 
which  raised  a  question  of  the  title  of  the  Crown  or 
some  other  question  in  which  the  Crown  was  interested, 
the  Crown  had  two  rights,  which  were  not  necessarily 
eonneeted  ;  first,  to  have  the  action  removed  to 
the  Revenue  side  of  the  Queen's  Bench  Division. 
'Hiat  removal  di<l  not  of  itself  put  an  end 
to  the  action.  The  form  of  the  action  was 
moulded  or  modified  in  such  a  way  as  might  be  neces- 
sary for  the  conduct  of  the  trial  when  the  action  was 
removed.  (Secondly,  the  Crown  had  the  right  to  apply 
to  have  the  action  stayed  until  the  information  which 
raised  the  same  question  of  right  was  determined.  The 
case  of  **  Tates  v.  Dry  den  **  showed  that  a  stay  might 
be  obtained  without  the  removal  of  the  action,  and 
**  Leonard  v.  Rogers  "  showed  that  there  was  no  objec- 
tion to  the  Crown  adopting  both  proceedings  at  the 
same  tune.  His  Lordship  did  not  wish  to  say  whether 
the  Crown  was  entitled  jure  coroii(p  to  an  order  to  stay 
the  action,  excluding  all  question  of  the  discretion  of 
the  Court.  So  far  as  the  removal  order  was  concerned 
the  Crown  was  entitled  to  It  as  of  right  jure  coronre. 

[Solieitors— T.  D.  Jones,  for  T.  R.  Evans,  Holyhead, 
for  Lord  Stanley  ;  Solicitor  to  the  Office  of  Works,  for 
the  Crown.] 


Chan.    Div.  J  1899. 

(Cozens-Hardy,    J.)      i  Dec.  J 5. 

BARSHT  V.  TAGG.* 

Tender  and  Parohasers — ^Conditions  of  sale— Con- 
struction— "  Outgoings  " — Liability  of  vendee. 

*Reported  by  F.  EvAKS,  Esq.,  B»rriat«r-at-Law. 


This  was  an  action  by  a  purchaser  for  specific  per- 
formance of  a  contract  annexed  to  the  conditions  of 
sale  in  respect  of  three  leasehold  houses,  known  as  167 , 
168,  and  169,  Elwin-street,  Hackney -road,  Biiddlesex, 
sold  by  auction  at  the  Hart,  on  July  7,  1898,  the  three 
houses  comprising  Lot  6  in  the  particulars  of  sale.  The 
third  condition  of  sale  was  as  follows  : — *'  Each  pur- 
chaser is,  at  the  elose  of  the  sale  to  him,  to  pay  down 
a  deposit  of  £10  per  cent,  on  the  amount  of  his  pur- 
chase money,  and  to  sign  an  agreement  in  the  form 
subjoined  to  these  conditions  for  the  completion  of  his 
purchase  according  to  these  conditions,  and  to  pay  the 
remainder  of  his  purchase  money  on  the  11th  day  of  August, 
1898,  at  the  office  "of  the  vendor's  solicitor,**  at  which 
time  and  plaoe  the  purchases  are  to  be  completed,  and  a 
purchaser  paying  his  pnrchase  money  is  as  from  that 
day  to  be  let  into  possession  or  receipt  of  rents  and 
profits,  and  up  to  that  date  all  rents,  rates,  taxes,  and 
outgoings  are  (if  necessary)  to  be  apportioned,  and  such 
apportioned  rents  shall  be  paid  on  completion  by  such 
purchaser  to  the  vendor.  If,  from  any  cause  whatever, 
other  than  wilful  default  on  the  part  of  the  vendor,  the 
completion  of  the  purchase  is  delayerl  beyond  the  before- 
mentioned  day,  the  remainder  of  the  purchase  money 
is  to  bear  interest  at  the  rate  of  £6  per  cent,  per 
annum  from  that  day  to  the  day  of  the  actual  pajrmont 
thereof,  or,  at  the  option  of  the  vendor,  he  may 
receive  the  rents  and  profits  up  to  the  day  of  the  actual 
completion  of  the  purchaSi*.  The  property  shall,  as 
from  the  day  of  sale,  be  at  the  sole  risk  of  the 
purchaser,  and  the  vendor  shall  not  incur  any 
liability  by  reason  of  its  then  or  subsequently  becoming 
or  remaining  untenanted,  uninsured,  or  deteriorated.'' 
The  plaintiff  paid  a  deposit  of  10  per  oent.  and  a  title 
was  made  out  to  his  satisfaction  and  was  accepted 
before  August  11,  but  the  plaintiff  was  not  then  in  a 
position  to  complete,  and  did  not  complete,  and  the 
defendant  had  ever  since  remained  In  possession  of  the 
property.  On  November  9,  1898,  notices  were  served, 
under  the  Public  Health  (London)  Act,  1891,  upon  the 
defendant,  as  **  owner  '*  of  the  three  houses  form- 
ing Lot  5,  that  musances  axistcd  on  the  houses, 
the  nature  of  the  alleged  nuisances  being  speci- 
fied in  the  notices,  which  required  the  nuisances 
to  be  abated.  The  defendant,  without  waiting  for  any 
further  proceedings  to  be  taken  by  the  public  authority, 
caused  the  requisite  work  to  be  done  to  the  houses  and 
paid  the  cost  of  the  work,  amounting  to  £24  17s.  3d. 
As  his  Lordship  pointed  out,  this  sum  was  not  a  charge 
upon  the  rents,  and  would  have  been  payable  by  the 
defendant  even  If  all  the  houses  had  been  empty,  and 
the  plaintiff  would  on  completion  get  the  houses  im- 
proved by  reason  of  the  expenditure  of  this  money.  The 
plaintiff  in  Febtuary,  1899,  was  ready  to  complete,  and 
offered  to  pay  interest  at  6  per  cent,  on  the  balance  of 
the  purchase-money  from  August  11  on  receiving  the 
rents  and  profits  from  that  date,  and  in  that  case  to 
repay  the  £24  17s.  8d.,  but  he  Insisted  that  if  the 
defendant  retained  the  rents  and  profits  since  August  11 
the  defendant  ought  himself  to  pay  this  sum. 

Mr.  Buckraaster  was  for  the  plaintiff  ;  and  Mr.  Eve, 
Q.C.,  and  Mr.  S.  R.  Earle  were  for  the  defendant,  the 
veador. 

At  the  conclusion  of  the  arginnents  his  Lordship  re- 
served judgment. 

Mb.  JuifTiCE  Cozens-Habdy  delivered  judgment,  and 
after  stating  the  facts  continued  as  follows  : — I  think  it  is 
settled  law  that  in  the  absence  of  any  stipulation  on  the 
subject  the  vendor  must  bear  all  expenses  and  outgoings 
of  property  sold  down  to  the  time  when  a  good 
title  was  first  shown,  so  that  the  purchaser  could 
prudently  take  possession,  and  also  pay  interest  on  his 
unpaid  porehase  money  from  that  time,  and  as  from 
that  time  all  such  expenses  and  outgoings  must  be  borne 
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%y  the  parehaaer  ;  see  **  Carrodiis  ▼.  Sharp  "  (20BeftT., 
50).  Tlie  som  in  queftion  is  an  **  outgoing  **  to  which 
this  principle  would  be  applied.  8ee  *'  Tnbbs  t. 
Wynne"  (L.R.  [1897],  1  Q.B.,  74).  As  the  title 
was  accepted  on  or  before  August  11,  I  think  that,  in 
the  absence  of  any  stipulation,  the  plaintiff  would  have 
been  entitled,  on  the  one  hand,  to  the  rents  and  profits 
:as  from  that  date,  and,  on  the  other  hand, 
would  have  been  boimd  to  repay  the  sum  which 
'the  defendant  has  paid  in  respect  of  these 
outgoings.  The  question  which  I  have  to  decide  is 
whether  to  any  and,  if  so,  what  extent  the  position  of 
-the  parties  is  altered  by  thA  express  stipulation  con- 
tained in  Condition  3.  Now  that  condition  distinctly 
provides  that,  if  completion  takes  place  on  August  11, 
all  rates,  taxes,  and  outgoings  are  to  be  apportioned, 
and  that  the  purchaser  is  to  pay  to  the  vendor  an 
apportioned  part  of  the  current  rents  which  have  not 
yet  been  received  but  which  in  due  course  the  purchaser 
will  receive  from  the  tenants.  If,  however,  the  purchaser 
is  not  ready  to  complete  on  that  day,  what  is  to  happen  ? 
It  is  dear  that  the  vendor  must  remain  in  possession 
until  completion,  and  it  seems  to  me  that  an  option  is 
given  to  the  vendor.  He  may  say,  **•  You  must  pay  me 
C  per  cent,  interest,  and  I  will  account  to  you  for  the 
•rents  and  profits  since  August  11  "  ;  or  he  may  lay, 
**  I  have  in  my  pocket  a  certain  sum  which  I  have  re- 
•eeived  from  tenants  since  August  11.  I  will  keep  that 
■um  and  make  no  claim  against  you  for  interest.''  I 
do  not  think  that,  in  that  event,  he  can  require  the 
purchaser  to  make  any  payment  in  respect  of  the  appor- 
-tioned  part  of  the  current  rents.  He  can  only  retain 
so  mwA  of  the  rents  and  profits  as  he  has  in  fact  re- 
•eeived  up  to  the  actual  completion.  Is  there  anything  in 
this  condition  to  relieve  the  plaintiff  from  the  obligation 
to  discharge  the  outgoings?  I  think  not.  I  cannot  regard 
the  feeond  sentence  of  the  condition  as  simply  making 
the  first  sentence  applicable  to  the  actual  date  of  com- 
pletion whenever  it  may  be.  There  are  not  in  it  any 
words  about  outgoings  or  apportionment,  and  I  think  it 
would  be  wrong  to  insert  them  by  implication.  I  may 
observe  that  in  Key  and  Elphinstone's  Precedents 
the  words  **  less  outgoings  "  are  expressly  added.  The 
result  is  that  I  think  the  plaintiff  is  not  entitled  to 
•specific  performance  except  on  the  footing  of  paying  to 
the  defendant,  in  addition  to  the  balance  of  the  pur- 
chase-money, the  sum  of  £24  17s.  3d.  1  presume  the 
plaintiff  elects  to  complete  on  that  footing.  As  this  is 
the  only  question  raised  the  plaintiff  must  pay  the  costs 
of  the  action  less  the  costs  of  the  day  (Deoember  7), 
when,  through  the  defendant's  neglect,  the  action  had 
to  stand  over,  and  those  costs  of  the  day  must  be  set 
off. 
[Bolieitors—Harris  and  Chetham  ;  E.  Betteley.] 
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HouM  of  Lords  (Lord  Halsbury ,  L.C. , 
Lords  Macnagbten,  Morris,  Shand, 
and  Bnunpton) 

DB  KICOLS  V.  CURUEB  AND  OTHERS.* 

International  Law — Hnsband   and  wife — French 

law  as  to  community     of  goods — Oliange  of 

domicile — Will. 

A  Frenchman  and  a  Frenchwoman  having 
married  in  France  without  entering  into  any  con- 
tract altering  the  French  law  as  to  community  of 
goods  between  husband  and  wife  subsequently 
acquired  a  domicile  in  this  country,  the  hnsband 
taking  out  letters  of  naturalization  as  a  British 
subject. 

Held,  that   "movable  goods,"   such  as  money 

*B«portfid  bf  J.  BvRK  Thompson,  Eaq.,  BarrUtor-at-Law. 


and  securities,  acquired  by  the  husband  during 
his  domicile  here  were  not  affected  by  his  will  made 
here  according  to  English  law,  so  as  to  deprive 
his  widow  of  the  rights  originally  vested  in  her 
by  the  French  law  at  her  marriage. 

Decision  of  the  Court  of  Appeal  (14  TJu  Times 
L.R.,  428)  reversed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  dated  May  19,  1898,  reversing  an  order  of  Mr. 
Justice  Kekewich  of  February  3,  1898.  The  appelant, 
whose  maiden  name  was  Anne  Cdlestine  Lacoste, .  was 
bom  in  France  in  1881  and  was  the  widow  of  Daniel 
Nicolas  de  Nicols,  who  died  on  February  28,  1897. 
The  appellant  was  married  to  Mr.  de  Nicols,  who  was 
also  a  Frenchman,  and  whose  name  was  then  The%'enon, 
at  the  mayor's  office  of  the  third  district  of  Paris  on 
May  80,  1854.  No  contract  of  marriage  or  instrument 
expressing  the  conditions  of  the  marriage  vms  executed. 
The  married  couple  came  to  England  in  1863,  and  lived 
there  until  the  husband's  death.  Mr.  de  Nicols  became  a 
naturalised  subject  of  the  Queen  in  1865.  Establishing 
themselves  in  business  the  appellant  and  her  hnsband 
opened  the  Cafe  Royal  in  Regent-street  and  amnsscd  a 
large  foi-tune.  The  husband  made  his  will  on  March  22, 
1895,  in  the  English  form,  llie  question  vs-as  whether 
the  law  of  France  in  respect  of  the  proi)erty  of  which 
the  husband  purported  to  dispose  by  his  will  was 
applicable  so  as  to  override  the  provisions  of  the  will. 
The  appellant  contended  that  whes  the  domicile  became 
English  there  existed  between  her  and  her  husband  the 
sort  of  partnership  known  in  French  law  as  a  commu- 
nity, and  tliat  she  haJ  a  vested  right  in  hi^  share  in  it, 
and  that  a  change  of  domicUe  did  not  in  this 
respect  affect  her  legal  position.  For  the  reBi>ondents 
it  was  argued  that  the  principles  of  English  law 
prevailed  in  regard  to  the  movable  property 
acquired  during  the  coverture,  and  that  the  wife's 
rights  were  changed  with  the  change  of  domicile. 
The  case  was  argued  on  June  23  and  27  and  on  July  3, 
when  their  Lordships  reserved  judgment.  The  hearing 
before  the  Court  of  Appeal  is  reported  14  The  Time« 
L.R.,  428  ;  L.R.,  1898,  2  Ch.,  60  ;  67  L.J.,  Ch.,419. 

The  Loi-d  Advocate  (Mr,  Graham  Murray,  Q.C.)  Mr. 
Weetlake,  Q.C,  Mr.  Renshaw,  Q.C,  and  Mr.  Ingle 
Joyce  were  counsel  for  the  appellant  ;  Mr.  Dicey, 
Q.C,  and  Mr.  Whinney,  Mr.  Edgar  Elgood,  and  Mr. 
F.  H.    Maugham  for  the  respondents. 

The  Lord  Chancellor,  in  giving  judgment,  said. 
— It  is  not  necessary  to  state  with  great  minute- 
ness how  the  question  in  the  present  appeal  arises. 
It  is  enough  to  say  that  two  French  subjects 
were  married  according  to  the  laws  of  France  on 
May  30,  1854.  No  marriage  contract  or  instrument 
in  writing  was  executed  by  either  of  the  parties.  The 
parties  lived  together,  and  in  the  year  1863  they  came 
to  England,  and  in  the  year  1865  the  husband  obtained 
the  tkUtts  of  a  naturalised  British  subject.  The  whole 
dispute  turns  on  the  question  whether  the  changed 
domicile  and  naturalixation  of  the  husband  affected  the 
wife*s  rights  so  as  to  give  the  husband  the  power  to 
dispose  of  all  the  movable  property  by  will  instead  of 
being  restricted  to  the  power  of  disposing  of  only  one- 
half  of  it,  as  he  undoubtedly  would  have  been  so 
restricted  by  the  French  law  if  the  French  law  Is  deci- 
siTO  of  the  question.  The  parties,  as  I  havA  said,  were 
married  according  to  French  law,  and  the  first  thing  to 
do  is  to  see  how  the  matter  would  be  dealt  with  in 
respect  of  sodi  a  marriage  by  the  French  law.  There  is 
no  real  conflict  between  the  learned  persons  who  have 
given  evidence  on  this  question.  One  of  them,  indeed, 
besides  giving  evidence  as  to  what  the  French  law  is, 
upon  which  he  is  an  authority   entitled   to  respect,  has 
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also  gone  on  to  express  an  opinion  upon  bow  that  law 
■honld  be  treated  in  this  coon  try,  upon  which  subject 
he  is  no  authority  at  all,  and  indeed  such  a  question  is 
not  the  subject  of  evidence  at  all,  but  pure  matter  of 
English  law  for  English  Courts  to  decide.  The  law  of 
France  as  applicable  to  the  matter  now  in  debate  is 
depose<l  to  by  J\I.  Paul  Lax,  a  licentiate  of  law  in  the 
University  of  France,  an  advocate  who  has  practised  in 
the  Court  of  Appeal  in  Paris,  and  his  evidence  upon  the 
subject  is  not  really  questioned  by  the  gentlemen  on  the 
other  side.  M.  Lax  says  : — **  2.  According  to  the  law 
of  France,  and  in  particular  Articles  1,393  and  1,401 
of  the  Code,  civil  parties  having  intermarried  without 
entering  into  a  formal  pre -nuptial  contract  are  governed 
so  f ar  aa  their  present  and  after  acquired  property  is 
concerned  by  the  legal  system  of  community  of  goods 
as  defined  by  Articles  1,401  to  1,496  in  Title  V.  of  the 
same  Code,  which  title  is  headed  *  Du  Contrat  de 
mariage  et  des  droits  re^spectifs  de  £poux.'  3.  Tlie  hus- 
band an  I  wife  having  so  intermarrietl  without  entering 
into  a  pre-nuptial  eontract  in  writing  are  placed  by 
the  sole  fact  of  the  maniage  an<l  stand  exactly  in  the 
same  position  in  all  respects  as  if  previously  to  their 
marriage  they  had  in  due  form  executed  a  written  con- 
tfact,  and  thereby  adopted  as  special  and  expressed 
covenants  all  and  every  one  of  the  provisions  contained 
in  Articles  1,401  to  1,406  above  referred  to.  4.  Sub- 
ject to  the  exceptions  specified  in  the  next  following 
paragraph  the  community  of  goods  includes  (1)  all  per- 
sonal property  belonging  to  the  husband  and  wife  at  the 
date  of  the  marriage  or  having  devolved  upon  either  of 
them  during  coverture  ;  (2)  all  interest  or  income  of 
whatever  natare  and  source  accrued  or  received  during 
coverture  ;  (3)  all  real  estate  acquired  during  covei-ture 
(Article  1,401  Code  Civil).  5.  Real  estate  possessed 
Yjiy  either  spouse  at  the  time  of  the  marriage  or  that 
may  during  coverture  devolve  upon  him  or  her  by  way 
of  inheritance,  gift  inter  znr^  or  will,  exclusive  of  real 
property  acquired  during  coverture  by  any  other  means 
whatever  does  not  become  common  property,  but 
remains  the  separate  property  of  the  spouse  so  posses- 
sing the  same  or  upon  whom  the  same  has  so  devolved, 
and  any  real  estate  is  deemed  to  be  common  property 
unless  it  Is  clearly  proved  that  either  husband  or  wife 
possesses!  the  same  previous  to  the  marriage  or 
became  entitle<l  to  it  during  coverture  by  way  of 
inheritance,  gift  inter  virus  or  will,  as  aforesaid 
(Articles  1,402  and  1,404  Code  Civil).  6.  The  adminis- 
tration of  the  common  property  belongs  to  the  husband 
alone,  who  may  sell,  deal  with,  and  mortgage  the  same 
without  the  wife's  concurrence  (AHicle  1,421  Code 
Civil).  The  common  property,  real  as  well  as  personal, 
stands  or  is  invested  in  the  name  of  the  husband  alone. 
7.  In  the  case  of  a  legal  coimuunity  of  goods  any  trade 
or  business  carrie<l  on  either  by  the  husband  alone  or  by 
the  husband  and  wife  jointly  is  necessarily  carried  on 
for  the  account  and  benefit  or  at  the  risk  of  the  com- 
munity of  goods.  The  whole  assets  of  the  said  com- 
munity, also  the  husbaiKl's  separate  real  estate,  if  any, 
and  the  husband  himself  personally  in  infinitum  are 
liable  for  the  debts  of  such  trade  or  business,  the  wife 
not  being  liable  for  the  same  except  to  the  ex- 
tent of  her  share  in  the  common  property.  The 
name  of  the  husband  alone  appears  in  the  firm 
or  style  of  any  tnule  or  business  carried  on  as 
aforesaid.  8.  In  case  any  real  estate  which  re- 
mains the  separate  proi)erty  of  either  spouse  has  been 
disposed  of  and  the  purchase  consideration  has  not 
been  reinvested  in  the  name  of  the  one  to  whom  such 
real  estate  belonged  but  has  been  merged  in  the 
common  property  the  6]x>u.se  whose  separate  property 
the  real  estate  so  disposed  of  was  is  on  the  winding  up 
of  tho  community  of  goods  preferentially  entitled  to 
receive  out  of  the  common   property  the  amount  of  the 


I  purchase  consideration  referred  to  (Article  1470  Code 
Civil).  9.  The  community  of  goods  when  onee  con- 
stituted between  husband  and  wife  and  whether  created 
by  an  instimment  in  wTiting  or  by  the  operation  of 
Articles  1,393  and  1,400  of  the  Code  Civil  cannot  cease  or 
be  determined  by  mutual  consent  or  by  any  cause  or 
event  whatever  except  the  following— that  is  to  say 
(1)  decease,  (2)  divorce,  (3)  judicial  separation,  (4) 
separation  of  estates  decreed  by  a  competent  Court  of 
Justice. ' '  If  this  is  the  law  by  which  the  matter  is  to 
be  governed,  it  cannot  be  denied  that  the  appellants 
here  must  8uccee<l,  and  it  is  a  little  difficult  to  under- 
stand upon  what  principle  contracts  and  obligations 
already  existing  inter  se  should  be  affected  by  an  act 
of  one  of  the  contracting  parties,  over  which  the  other 
party  to  the  contract  has  no  control  whatever.  And, 
indeed,  it  is  not  denied  that  if,  instead  of  the  law 
creating  these  obligations  upon  the  mere  jierformance 
of  the  marriage,  the  parties  had  themselves  by  written 
instrument  recited  in  terms  the  very  contract  the  law 
makes  for  them,  that  in  that  case  the  change  of 
domicile  could  not  have  affected  such  written  contract. 
I  am  wholly  unable  to  understand  why  the  mere  putting 
into  writing  the  very  same  contract  which  the  law 
created  between  them  without  any  writing  at  all 
should  bar  the  husband  from  altering  the  contract 
relations  between  himself  and  his  wife,  when  if  the  law 
creates  that  contract  relation  then  the  husband  is  not 
barred  from  getting  rid  of  the  obligation  which  upon  his 
marriage  the  law  affixed  to  the  transaction.  A  written 
contract  is  after  all  only  the  evidence  of  what  the 
parties  have  agreed  to,  ami  it  would  seem  to  be  of  no 
superior  force  as  evidencing  the  agreement  of  the  parties- 
thau  a  known  consequence  of  entering  into  the  married 
staitts,  I  not  only  do  not  understand,  but  I  should 
decline  to  assent  to  any  such  view,  unless  I  am  com- 
pelleil  by  authoritative  decision  or  statute  to  adopt  a 
view  which  to  my  mind  lb  so  entirely  imreasonable. 
And  it  does  not  appear  to  me  that  any  Court  before 
whom  this  question  has  come  would  disagree  with  roe 
as  to  its  being  unreasonable.  The  Master  of  the  RolI» 
himself  says  : — **  It  is  not  altogether  satisfactory  to 
hold  that  a  change  of  domicile  cannot  affect  an  expert 
contract  embodying  the  law  of  the  matrimonial  domicile, 
but  that  a  change  of  domicile  does  afi'ect  the  applica^ 
tion  of  that  law  if  not  embodied  in  an  express  con- 
tract." My  Lords,  I  should  think  that  in  order  to  be 
binding  on  your  Lordships,  a  previoos  decision  must  be 
in  principle,  and  as  applicable  to  the  same  circum- 
stances, identical,  and  it  appears  to  me  that  the  case  by 
which  the  Master  of  the  Rolls  thought  himself  bound 
— **  Lashley  v.  Hogg  " — is  quite  distinguishable  both 
in  principle  and  circumstances.  I'o  omit  other 
questions,  the  cardinal  distinction  between  the  French 
and  the  Scotch  law  is  not,  I  think,  without  an  important 
bearing  upon  the  very  question  in  debate,  and  I  think 
it  may  be  stated  shortly  thus  : — If  the  wife  by  the 
marriage  in  Scotland  .acquired  no  proprietary  rights 
whatever,  but  only  what  is  called  a  hope  of  a  certain 
distribution  upon  the  husband's  death,  it  is  intelligible 
that  that  right  of  distribution,  or  by  whatever  name  it 
is  called,  should  be  dependent  upon  the  husband's 
domicile  as  following  the  ordinary  rule  that  the  law  of 
a  person's  domicile  regulates  the  succession  of  hi» 
movable  property.  But  if  by  the  marriage  the  wife 
acquires  as  part  of  that  contract  relation  a  real  pro- 
prietary right,  it  would  be  quite  unintelligible  that  the- 
husband's  act  should  dispose  of  what  was  not  his,  and 
herein,  I  think,  is  to  be  found  the  key  to  Lord  Eldon's 
judgment.  He  snys  : — **  The  true  point  seems  to  be- 
this,  whether  there  is  anything  irrational  in  saying  that 
as  the  husband  during  the  whole  of  his  life  has  the- 
absolute  disposition  over  the  property,  that,  as  to  htm, 
whom  the  policy  of  the   law   has   given  the  direction  of 
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'the  family  as  to  the  place  of  its  residence,  that  he  who 
haa  therefore  this  species  of  command  over  his  own 
actions,  and  over  the  actions  and  property  which  is  his 
•own,  and  which  is  to  remain  his  own,  or  to  become 
that  of  his  family  according  to  his  will — why  should  it 
be  thought  an  nnreasonable  thing,  that,  where  there  is 
no  exprew  contract,  the  implied  contract  shall  be  taken 
to  be  that  the  wife  is  to  look  to  the  law  of  the  country 
where  the  husband  dies  for  the  right  she  is  to  enjoy  in 
case  the  husband  thinks  proper  to  die  intestate."  It 
will  be  observed  that  the  whole  point  of  what  Lord 
Eld  on  argues — ^that  the  whole  of  the  property,  apart 
from  express  contract,  is  absolutely  and  entirely  the 
busband's,  and  that  as  by  law  he  can  dispose  of  it  as  he 
will  it  is  not  unreasonable  that  he  should  be  at  liberty 
to  do  something  which  by  its  legal  effect  will  change 
what,  I  think,  are  inaccurately  described  as  the  rights 
of  the  wife,  but  are  accurately  described  as  what  would 
have  been  the  rights  of  the  wife  if  no  change  had  taken 
place,  because  in  substanoe  she  has  until  the  husband's 
death  no  rights  at  all.  Doubtless  it  is  true  that, accord- 
ing to  the  authorities  on  Fk^otch  law,  the  right  of  the 
wife  is  no  right  at  all  in  its  strict  sense.  When 
speaking  of  the  jus  mariti  it  is  desci'ibed  as  a  legal 
assignation  to  the  husband,  and  in  commenting  on  this 
authority  the  late  Mr.  Fraser,  while  at  the  Scotch  Bar, 
in  his  book  on  *•  The  Law  of  Husband  and  Wife," 
2nd  edition.  Vol.  I.,  p.,  677,  says  : — **  At  a  very  early 
period  of  our  law,  the  distinction  between  the  two  rights 
was  recognized.  The  right  of  administration  was 
regarded  as  being  nothing  more  than  its  name  imports — 
a  right  of  administering  the  property  of  the  spouses, 
while  the  ^tt*  marUi  was  something  separate  and 
superior,  its  purpose  being  to  transfer  the  property  from 
one  spouse  to  the  other,  llie  distinction  is  settled  and 
taken  in  a  number  of  cases,  ranging  from  ^an  early 
period  to  the  present  time,  and  has  not  been  so  clearly 
marked  in  some  institutional  works,  solely  from  the 
desire  of  the  writers  to  reconcile  it  with  the  notion  of 
»n  absolute  veritable  commufiio,**  ....**  The 
distinction  is  thus  stated  in  argument  in  the  session 
papers  of  '  Qowan  v.  Pursell.*  llie  jus  mariti  over 
the  morables  is  a  right  during  the  existence  of  the 
marriage  of  absolute  property.  The  husband  may  sell, 
•or  squander,  or  wastef uUy  destroy  the  movables  that 
fall  under  communion."  How  different  the  position  of 
the  wife  is  under  the  French  law  is  sufficiently  indicated 
in  contrast  to  the  above  extract  by  section  1,443  of 
Code  Civil,  which  enacts  that  :— **  1,443.  A  sepa- 
ration of 'property  can  only  be  judicially  sued  for  by 
the  wife  whose  dowry  is  in  danger,  and  when  the  dis- 
order of  the  husband  *B  affairs  is  such  that  there  is 
reason  to  fear  that  his  property  will  not  be  sufficient  to 
satisfy  the  wife's  rights  and  claims.  Any  voluntary 
separation  is  void."  And  if  the  propositions  are  put 
shortly — ^that  the  wife  acquires  no  proprietary  rights  by 
marriage  under  the  8cotdi  law  at  all,  but  under  the 
French  law  acquires  a  real  proprietary  right,  the  distinc- 
tion between  the  two  systems  is  evident  enough.  The 
eommunio  bonorum  in  Scotland  is  a  mere  fiction.  In 
France  it  is  a  reality,  and  in  Ehigland,  as  the  Master 
of  the  Rolls  says,  the  parties  to  the  litigation  now  being 
discussed,  Mr.  and  Mrs.  Hog,  were  both  English, 
married  in  England,  where  her  unsettled  property  exist- 
ing, and  after  acquired,  became  the  property  of  Mr. 
Hog  by  the  mere  fact  of  the  marriage,  and  gave  Mrs.  Hog 
no  proprietary  right  whatever  to  the  movable  property 
in  question.  Once  it  is  admitted  that  the  marriage  gives 
a  proprietary  right,  and  therein  is  the  importance  of  the 
distinction  Lord  Eldon  took  between  what  was  inaccu- 
rately argued  in  that  case  as  a  proprietary  right  con- 
ferred by  the  fact  of  marria^  and  a  real  proprietary  right 
eoaferred  by  specific  contract,  the  anomaly  pointed  out  by 
the  Master   of   the    Rolls   and   sought  to  be  explained 


becomes  at  once  intelligible.  It  is  only  material  as  illus- 
trating what  was  the  prevailing  train  of  thought  in  the 
minds  of  Lord  Eldon  and  Lord  Rosslyn.  Both  of  them 
speak  of  the  words  **  implied  contract,"  by  which  I 
presume  they  implied  from  the  relation  of  husband  and 
wife,  and  not  unnaturally  they  deduoe  the  conclusion 
that  if  it  is  implied  from  that  relation  only  the 
husband's  change  of  domicile  may  bring  with  it  the 
eonwquential  change  from  such  relation.  Here,  how- 
ever, as  I  have  endeavoured  to  point  out,  the  French 
marriage  confers  not  only  an  implied  but  an  actual  bind- 
ing partnership  proprietary  relation  fixed  by  the  law 
upon  the  persons  of  the  spouses,  the  binding  nature  of 
which  it  appears  to  me  no  act  of  either  of  the  parties 
contracting  marriage  can  affect  or  qualify.  I  can  only 
account  for  the  absolutely  inaccurate  use  of  the  Scotch 
term  jtu  relictos  as  arising  from  a  reference  to  a  dis- 
pute that  appears  to  have  existed  in  the  Scotch  authors 
as  to  whether  those  rights  flowed  from  the  communion, 
whereas,  to  quote  again  from  Mr.  Fraser's  book,  p. 
671,  where  he  says  : — **  It  has  been  found,  in  accord- 
ance with  the  opinions  of  the  French  commentators,  of 
Dirleton,  and  other  lawyers  of  our  own  country,  that 
the  ju8  relictce  and  UgUini  are  in  all  respects  the  same  ; 
that  they  are  mere  casual  contingent  rights  during  the 
subsistence  of  the  marriage,  existing  then  only  in  hope, 
and  coming  into  proper  rights  merely  at  its  dissolution, 
that  they  are  not  rights  of  division  of  a  fund  already 
held  in  common,  but  rights  of  debt  against  the  hus- 
band's executors,  constituting  the  widow  and  the 
children  creditors,  whose  right  comes  into  being  by  the 
husband's  death,  and  secondary  creditors  too,  for  all 
other  debts  must  be  paid  before  theirs."  It  is  there- 
fore, as  I  understand,  than  when  once  Lord  Eldon  came 
to  the  conclusion  that  the  husband  and  wife  had  become 
Scotch  domiciled  spouses  the  property  not  affected  by 
a  previous  complete  and  iirevocable  right  would  pro- 
perly be  distributed  according  to  Scotch  law.  It  follows, 
therefore,  if  I  am  right,  that  that  case  is  not  binding 
on  your  Lordships,  and  that  we  are  at  liberty  to  decide 
the  question  now  in  dispute  in  accordance  with  reason 
and  common  sense.  I  therefore  move  your  Lordships 
that  the  order  appealed  from  be  reversed,  the  costs  to 
be  costs  in  the  summons. 

LoBD  Macnaghten,  after  stating  the  fact<«,  said  :— 
The  question  for  your  lordships'  consideration  is  whether 
Mr.  and  Mrs.  De  Nicols  continued  subject  to  the  system 
of  community  of  goods  after  they  became  domicile<l  in 
England.  On  the  one  hand,  it  is  contended  that  the 
change  of  domicile  from  French  to  English  destroyed  the 
community  altogether,  and  therefore  that  the  testator's 
will  operated  upon  the  whole  of  the  property  vested  in 
him  which,  but  for  that  change,  would  have  been  com- 
mon. On  the  other  hand,  it  is  said  that  the  community 
continued  notwithstanding  the  change  of  domicile,  and 
that  Mr.  De  Nicols  remained  bound  by  the  article  of  the 
Code  Civil,  whieh provides  that  a  testamentary  donation 
by  the  husband  cannot  exoeed  his  share  of  the  com- 
munity. If  the  case  were  not  embarrassed  by  the 
judgment  of  this  House  in  **  Laahley  v.  Hog  " 
(Scotch  Appeal  Cases,  4  Faton,  681),  which  was 
discussed  so  fully  at  the  Bar,  it  would  not,  I  think, 
present  much  difficulty.  Putting  aside  **  Lashley  v. 
Hog  "  for  the  moment,  the  only  question  would  seem 
to  be  what  was  the  effect,  according  to  French  law,  of 
the  marriage  of  Blr.  and  Mrs.  De  Niools  without  a 
marriage  contract  P  Upon  that  point  there  cannot,  I 
think,  be  any  room  for  doubt.  It  is  proved  by  the  evi- 
dence of  M.  Lax,  the  expert  in  French  law  called  on 
behalf  of  the  appellant,  that,  according  to  the  law  of 
France,  a  husband  and  wife  intermarrying  without 
having  entered  into  an  ante-nuptial  contract  in  writing 
are  placed  by  the  sole  fact  of  the  marriage  and  stand 
'precisely  in  the   same   position  in  all  resj^Msts  as  if  lire - 
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TioDslj  to  their  nuuriage  tfaey  luul  in  due  form  executed 
a  writteD  eotitntA,  and  thereby  adopted  an  special  and 
ezprem  coTcoants  all  and  ererj  one  of  the  proyisions 
contained  in  Artielas  1,401  to  1,496  in  Title  V.  of  the 
Code  Ciril,  headed  **  of  marriaipe  eontraets  and  the 
respective  rights  of  spouses. ' '  In  support  of  this  eon- 
closion  31.  Lax  refers  to  the  relerant  articles  of  the 
<3ode  and  to  a  decision  of  the  highest  authority  pro- 
nonneed  by  the  Conr  de  Cassation  in  Januaiy,  1854. 
The  case  as  reported  by  Sirey  presents  the  argument  so 
clearly  and  m>  concisely  that  I  may  be  pardoned  for 
referring  to  it  more  in  detail.  The  summary  in  Sirey's 
Reports  is  as  follows : — **  Hie  conjugal  association  as  to 
property  onoe  formed  at  the  time  of  the  marriage  by 
the  operation  of  the  law  of  the  domicile  or  nationality 
of  the  husband  cannot  be  altere«l  later  on  either  by  a 
change  of  nationality  or  by  the  acquisition  of  a  new 
personal  domicile  subsequently  to  the  marriage. "  The 
ease  was  thi<i — an  Englishman  and  an  Englishwoman — a 
Mr.  and  3frs.  Boyer  were  married  in  England  without 
any  settlement.  Afterwanls  they  went  to  France  and 
ointly  aequir«il  immoTaUe.  property  there.  The  husband 
became  a  French  citizen.  Ilie  wife  died  firKt.  On  her 
death  duty  was  demanded  and  paid  on  one-half  of  the 
property  a^  having  devolved  upon  her  children  as  her 
next-of-kin*  An  action  was  brought  for  return  of  the 
duty.  The  tribunal  of  Lille  ordered  repayment,  holding 
that  **  the  matrimonial  compact  in  respect  of  property 
is  as  immutable  as  the  marriage  itself  of  which  it  is  an 
aoceKsorr."  The  Revenue  authorities  appealed.  Hie 
C!our  de  Cassation  affirmed  the  decision.  They  founded 
their  judgment  upon  their  view  of  English  law,  which 
tieenis  right  enough,  and  upon  the  following  considera- 
tions—that '*  the  rule  of  the  marriage  of  the  spouses 
Boyer  has  followed  them  to  France  when  they  went 
there  to  s«^le  an<l  there  acquired  property,"  and  that 
'*  the  Faid  rule  has  the  same  force  as  if  a  formal  con- 
tract had  bef^n  entererl  into  between  the  said  spouses 
for  the  regulation  of  their  fortune."  Although  this 
reasoning  may  not  seem  quite  in  accordance  with  the 
opinion  which  Lord  Eldon  expressed  in  **  Lastiley  v. 
Hog  "  as  to  the  effect  of  an  English  marriage  without 
a  settlement,  it  indicates,  1  think,  the  view  which 
according  to  French  law  would  be  taken  of  the  compact 
as  to  property  constituted  by  a  French  marriage  under 
the  Code  Civil  without  an  ante-nuptial  agreement. 
The  expert  who  was  calle<l  on  behalf  of  the  executors, 
does  not  attempt  to  contravene  this  conclusion  of 
law.  He  endeavours  to  minimize  its  effect  by 
treating  it  as  a  self-evident  proposition— as  in  fact 
being  nothing  more  than  what  the  code  declares.  He 
adds,  however,  that,  in  his  opinioit,  the  effect  of  a 
change  of  domicile  or  nationality  upon  the  community 
system  was  never  considered  by  the  framers  of  the  code. 
That  may  be  so.  But  if  there  was  a  valid  compact 
between  the  spouses  as  to  their  property, whether  it  was 
constituted  by  the  law  of  the  land  or  by  convention 
between  the  parties,  it  is  difficult  to  see  how  that 
compact  can  be  nullified  or  blotted  out  merely  by  a 
change  of  domicile.  Why  should  the  obligations  of  the 
marriage  law  under  which  the  parties  contracted  matri- 
mony, and  which  according  to  the  law  of  the  country 
where  the  marriage  was  celebrated  are  equivalent  to 
an  express  contract,  lose  their  force  and  effect  when  the 
parties  become  domiciled  in  another  country  ?  As  M. 
Lax  points  out,  change  of  domicile  and  nakuralization 
in  a  foreign  country  are  not  among  the  events  specified 
in  the  code  as  having  the  effect  of  dissolving  or  deter- 
mining the  community.  Let  us  suppose  a  case  the 
converse  of  the  present  one.  Suppose  an  Englishman 
and  an  Englishwoman,  having  married  in  England  with- 
out a  settlement,  go  to  France  and  become  domiciled 
here.  Snppose  that  at  tbe  time  of  the  acquisition  of 
the  French  domicile   the  husband   has   £10,000  of  hiis 


own.  Why  shovdd  his  ownoship  of  that  sum  be  im- 
paired or  qualified  becaoae  he  settles  in  France  ?  There- 
is  nothing  to  be/  found  in  French  law,  nothing  in  tbe 
Code  Civil  to  effect  this  alteration  in  Ins  rights.  Com- 
munity of  goods  in  Fraaoe  is  coostitoted  by  a  i 
in  France  according  to  French  law,  not  by 
people  coming  to  France  and  settling  there.  And  com- 
munity most  commence  from  the  day  of  the  marriage. 
It  cannot  commence  from  any  other  time.  It  appears  to- 
me, therefore,  that  the  proposition  for  which  the  exeoo- 
tors  contend  cannot  be  supported  on  principle.  That,  I 
think,  was  the  view  of  the  Coot  of  Appeal.  Bot  tbey 
considered  that  the  judgment  of  Lord  Eldon  in  **  Lash- 
ley  V.  Hog  "  compelled  them  to  decide  in  favour  of 
the  executors.  Mr.  and  Mrs.  Roger  Hog,  an  Englishman 
and  an  Englishwoman,intermarTiAd  in  England  without  » 
settlement.  Mr.  Hog  made  a  fortnne  in  England,  settled 
in  Scotland,  and  became  domiciled  there.  After  this 
change  of  domicile  the  wife  died  in  the  lifetime  of  the 
husband.  Some  years  later  the  husband  died  a  domi- 
ciled Scotchman.  There  was  a  good  deal  of  litigatioiv 
as  to  the  administration  of  Mr.  Hog's  estate,  and 
there  were  appeals  to  this  House.  In  one  of  these 
appeals,  among  other  things,  this  House  determined  that 
Mrs.  lAshley,  who  was  one  of  the  children  of  the 
marriage,  had  *'  a  claim  in  right  of  her  mother,  the- 
wife  of  the  said  Mr.  Roger  Hog,  who  at  the  time  of 
her  death  had  his  domicile  in  Scotland,  to  a  share  of 
the  movable  estate  of  her  father  at  the  time  of  her 
mother's  death."  No  doubt,  if  the  law  had  not  beeik 
altered  by  the  Act  18  Vict.,  c.  ::3,  s.  6,  that  decision 
would  be  binding  upon  this  House  in  a  similar  case. 
But  when  you  are  asked  to  apply  the  decision  to  a  case 
where  the  circumstances  ate  different  it  seems  to  me- 
that  the  proper  course  is  to  ascertain,  if  you  can,  the- 
principle  of  the  decision  and  then  to  see  if  that  princi- 
ple is  applicable  to  the  circumstances  of  the  case  under 
consideration.  This  is  the  case  of  a  French  marriage 
with  a  settlement  prescribed  and  constituted  by  the  law 
of  the  land  and  followed  by  naturalization  in  a  foreign 
country.  **  Lashley  v.  Hog  "  was  the  ease  of  an. 
English  marriage  without  a  settlement  and  a  change  of 
residence  to  another  part  of  the  United  Kingdom.  Now 
what  was  the  principle  on  which  Lord  Eldon  proceeded  ? 
After  a  long  discussion  Lord  Eldon  comes  to  the  poins 
by  asking  this  question  : — **  Why  should  it  be  thought 
an  unreasonable  thing  that  where  there  is  no  express 
contract  the  implied  contract  should  be  taken  to  be  that 
the  wife  is  to  look  to  the  law  of  the  country  where  the- 
husband  dies  for  the  right  she  is  to  enjoy,  in  case  the 
husband  thinks  proper  to  die  intestate  ?  "  Then  his 
Lordship  goes  on  to  say  : — *'  lliis  has  been  the  prin- 
ciple which  it  seems  to  me  has  been  adopted,  as  far  as 
we  can  collect  what  has  been  the  principle  adopted  in* 
cases  in  those  parts  of  the  island  with  which  we  are 
best  acquainted  ;  and,  not  being  aware  that  there  has 
been  any  decision  which  will  countervail  this,  thmlring 
that  it  squares  infinitely  better  with  those  principles- 
upon  which  your  Lordships  have  already  decided  in  this 
case,  it  does  appear  to  me,  attending  to  the  different 
sentiments  to  be  found  in  the  text  writers  upon  the 
subject,  that  it  is  more  consonant  to  our  own  laws,  and 
more  consonant  to  the  general  principle,  to  say  that  the 
implied  contract  is  that  tbe  rights  of  the  wife  shall 
shift  with  the  change  of  residence  of  the  wife,  that 
change  of  residence  being  accomplished  by  the  will  of 
the  husband,  whom,  by  the  marriage  contract  in  this 
instance,  she  is  bound  to  obey."  I  may  observe  in 
passing  that  in  that  passage  Lord  Eldon  was  referring 
to  the  difference  of  practice  in  the  administration  of 
intestates'  effects  then  prevailing  in  the  different  pro- 
vinces of  York  and  Canterbury,  and  also  to  a  previous 
decision  in  the  case  of  '^  Lasfaley  v.  Hog  "  on  the- 
question.    It   is   not,  I  think,  very  easy  to  see  how  the- 
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principle  which  Lord  Eldon  selects  as  the  ground  of  his 
tleciaion  could  in  th«  ease  of  an  English  marriage  and 
the  subsequent  acquisition  of  a  Scotch  domicile  be 
legitimately  extended  so  as  to  deprive  the  husband  of 
his  own  property,  and  transfer  it  in  his  lifetime  to  the 
next-of-kin  of  his  wife.  It  seems  to  me  that  the  result 
can  only  be  reached  faj  one  or  other  of  two  altema- 
iivee.  Either  it  must  be  held  that  the  implied  contract 
on  the  part  of  the  husband  is  that  in  case  of  a  change  of 
a  domicile  the  wife  shall  enjoy  all  the  rights  of  a  woman 
•married  in  the  country  where  the  new  domicile  is  esta- 
blished,and  that  he  will  surrender  in  her  favour  so  much 
of  hLs  rights  as  may  be  inconsistent  therewith  ;  or  else 
it  must  be  assumed  that  marriage  in  Scotland  is  not 
required  to  create  communion  of  goods,  but  that  com- 
munion of  goods^is  incidental  to  the  st€Uu8  of  married 
persons  in  Scotland  ;  or,  as  Lord  Eldon  puts  it,  **  the 
law  of  Scotland  *  recognizes'  communion  of  goods  *  in 
the  married  state.'  "  Now,  if  that  assumption  be 
necessary  in  order  to  support  Lord  Eltlon's  conclusion  in 
**  Lashley  v.  Hog,"  it  is  obvious  that  the^  is  so 
^de  a  divergence  between  the  law  of  Scotland,  or 
what  is  assumed  to  be  the  law  of  Scotland,  and 
^the  law  of  France  as  to  make  the  decision  in- 
applicable  to  the  present  ca.se.  If,  on  the  other  hand. 
Lord  Eldon 's  conclusion  is  a  legitimate  extension  or 
development  of  the  principle  on  which  his  argument  is 
founded,  it  seems  to  me  that  there  is  no  room  for  the 
api^ieation  of  the  principle  in  the  circumstances  of  the 
present  case.  The  principle,  as  Lord  Eldon  explains, 
is  founded  on  the  notion  that  upon  an  English  marriage 
without  an  express  settlement  there  is  an  implied  con- 
tract that  the  expectations  of  the  wife  are  to  depend 
upon/ the  domicile  of  the  husband.  Lord  Eldon  admits, 
and  it  was  conceded  at  the  Bar,  that,  if  there  had  been 
a  written  contract  dealing  with  the  whole  property  of 
the  spouses  present  and  future,  the  principle  of 
'*  Ladiley  v.  Hog  "  could  not  apply.  Now  the  efifect 
of  what  took  place  on  the  occasion  of  the  French 
marriage,  so  far  as  it  amounted  to  a  compact  in  respect 
to  property,  must,  I  think,  be  determined  by  French 
law,  and  it  has  been  proved  by  the  evidence  in  this  case 
that  what  did  take  place  was  to  all  intents  and  purposes, 
according  to  the  law  of  Fi*ance,  equivalent  to  a  written 
contract.  It  appears  to  me,  therefore,  that  the  case  is 
not  governed  by  the  decision  in  **  Lashley  v.  Hog,"  and 
I  think  the  appeal  ought  to  be  allowed. 

LoBD  MoBBis  and  Lobd  Shaxd  concurretl. 

LOBD  Bbamfton,  in  the  course  of  his  judgment, 
stated  the  facts,  quoted  at  considerable  length  the 
relevant  provisions  of  the  Co<le  Civil,  and  then  con- 
tinued thus  : — It  was  under  this  system,  which  had  been 
for  nearly  half  a  century  a  very  familiar  and  approved 
form  of  settlement,  the  nature  and  provisions  of  which 
the  parties  as  French  subjects  must  be  presumed  to  have 
had  knowledge,  they  were  married  ;  and  upon  the  faith 
and  under  the  belief  that  its  provisions  would  regulate 
the  property  of  both  so  long  as  their  married  life  con- 
tinued, and  that  on  the  death  of  either  it  would  be 
divided  between  the  survivor  and  the  representatives  of 
the  deceased,  the  wife  place<l  in  the  ^xissession  of  her 
husband  as  part  of  the  capital  of  their  **  conjugal 
partnership  ' '  such  little  property  as  she  could  then  call 
her  own  ;  and  from  that  tune  until  the  death  of  her 
husband  it  was  never  suggested  that  with  the  change  of 
domicile  to  England  the  rights  of  property  the  wife  had 
acquired  by  her  marriage  in  France  ve8te<l  in  her  husband 
as  absolute  owner,  as  if  tliey  bail  been  married  in 
England  without  any  settlement  at  all.  The  Man'ied 
Women's  Property  Acts  do  not,  in  my  opinion,  affect 
the  present  case.  His  Lordship  then  discussed  at  large 
the  ease  of  '*  Lashley  v.  Hog,"  and  in  eoneluding  his 
judgment  said  : — It  is  conce<le<l  that,  luul  the  provisions 
of  the   system   been  embodied  in  the  very  words  of  the 


Code  in  an  instrument  signetl  by  the  parties  expressing 
their  intention  to  many  under  it,  it  wouM  1m^  unob- 
jectionable, and  as  valid  in  an  English  Court  ns  u 
special  agreement  of  the  pai*ties  made  uiidtr  Artich? 
1,383.  Iliis  may  at  least  be  taken  as  an  adnii.vsion  that 
there  is  nothing  in  the  system  itself  repugnant  to  the 
law  of  England,  and  this  reduces  the  objection  to  one 
merely  of  form.  What,  then,  is  the  weight  of  this 
objection  if  all  required  by  the  law  of  France  has  been 
observed  ?  I  have  always  been  under  the  impression 
that  the  form  required  for  a  contract  by  the  law  of  the 
place  where  it  is  maile  is  both  sufficient  and  requisite 
for  its  validity  in  England.  In  this  case  every  fonn 
required  by  the  Code  Civil  has  been  complied  with,  and 
I  see  nothing  to  prevent  the  operation  of  the  rule  that 
where  there  is  a  mai'riage  contract  or  settlement  the 
terms  of  such  conti*act  or  settlement  determine  the 
rights  of  husband  and  wife  in  respect  of  all  movables  to 
which  it  applies.  As  a  rule  the  rights  of  f^ouses  con- 
ferred by  the  law  of  one  country  change  with  every 
change  of  domicile,  for  the  law  of  one  country  can  have 
no  intrinsic  force  except  within  the  territorial  limits 
and  jurisdiction  of  that  country.  But  the  comity  of 
nations,  with  a  view  to  the  comfort  and  convenience  of 
their  respective  subjects,  has  rightly  conceded  that  there 
should  be  some  exceptions  to  this  sti*ict  rule  of  the  terri- 
torial law.  By  one  of  such  exceptions  it  is  universally 
admitted  that  where,  upon  marriage,  a  marriage  contract 
or  settlement  is  made  regulating  the  property  of  the 
spouses,  such  contract  or  settlement  shall  have  effect 
given  to  its  provisions,  wherever  the  spouses  may  after- 
wards be  domiciled.  Wlien  **  Lashley  v.  Hog  "  was 
decided  in  July,  1804,  the  Code  Civil  had  only  been 
promulgated  about  five  months  ;  this  may  account  for 
no  mention  having  been  made  of  it.  What  might  have 
been  held  had  the  question  then  arisen  in  an  English 
Cornet,  as  to  how  far  it  should  be  allowed  to  operate 
under  circumstances  similar  to  those  before  us,  I  cannot 
of  course  say,  for  in  itself  it  was  an  untried  novelty.  It 
seems  strange  that  no  such  question  has  been  raised  and 
decided  in  an  English  Court  hitherto.  In  dealing  with  it 
to-day,  we  have  the  benefit  of  nearly  a  century's 
experience  before  us  of  the  cheerful  and  really  submis- 
sion to  and  approval  of  this  system  and  enactment  so 
admirably  calculate4l  to  satisfy  the  requirements  of 
French  spouses  by  millions  of  the  subjects  of  a  great 
and  powerful  country.  I  am  sanguine  enough  under  such 
circumstances  to  entertain  a  hope  that  your  Lordships 
will,  in  declaring  the  law  of  this  land,  think  it  right 
to  accord  to  this  system  and  enactment  a  plaee  with 
contracts  and  settlements  as  exceptions  to  the  rule  of 
territorial  law — even  apart  from  the  question  of  con- 
tract, which  I  have  discussed — and  carry  out  the  real 
wishes  and  advance  the  interests  of  the  many  subjects  of 
Franoe  whose  properties  in  their  own  country  are,  and 
in  the  future  will  be,  regulated  by  it.  'lliinkuig  as  I  do 
that  this  case  falls  within  the  exceptions  engrafted  by 
the  comity  of  nations  upon  the  strict  rule  of  the  terri- 
torial law,  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Appeal  should  be  revei*8ed,  and  that  of  Mr. 
Justice  Kekewich  restored,  and  that  judgment  should  be 
entered  for  the  plaintiff  with  costs. 

The  decision  of  the  Coui-t  of  Appeal  was  therefore 
reversed,  and  that  of  Mr.  Justice  Kekewich  restored. 

[Solicitors — Hicks,  Arnold,  Tand  Mozley,  for  the  ap- 
pellant ;  Tyrrell,  Lewis,  Lewis,  and  Broadbent.  for 
the  respondents.] 


Court  of  Appeal  (A.  L.  Smith,  Collins,  >  1809. 

and  VauKhan  Williams,  L.JJ.)         )         Dec.  IG. 

FBANCLS  V.  TUBNEB    BROTHEBS.* 

Master  and  Servant— Master's  liability  to  servant 


*B^poned  bf  W.  F.  Bakbly,  Esq..  Barriiter-at-Lair. 
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—Workmen's  Compensation  Act,    1807,  sec.  7, 

Rubs.  1. 

The  words  employment  "on,  in,  or  about  a 
factory  *'  mean  at  the  factory  which  is  occnpied 
by  the  employers,  and  do  not  include  employment 
at  another  factory. 

This  was  an  appeal  from  the  decision  of  the  Newtown 
County  Court  Judge  in  proceedings  to  assess  compensa- 
tion under  the  Workmen's  Compensation  Act,  1897. 
The  appellant  was  a  labourer  in  the  employment  of  the 
respondents,  who  were  the  owners  and  occupiers  of  a 
factory.  On  November  14,  1898,  the  appellant  was 
sent  by  the  re8]>ondent8  with  three  other  workmen 
to  the  cloth  factory  of  the  Severn  Tweed  Company  to 
remove  from  the  engine-6be<l  an  old  disused  steam 
engine  which  the  respondents  had  purchased.  Accord- 
ing to  the  evidence  the  men  had  to  remove  two  cog 
wheels  and  the  shafting,  and  then  the  frame.  There 
was  a  prop  on  the  frame  which  ran  up  to  some  iron 
girders  upon  which  two  tanks  reste<l.  The  prop  had  to 
be  removed,  and  inquiry  was  made  whether  the  prop 
supported  anything,  and  the  men  were  told  that  it  could 
be  knocked  down.  When  the  prop  was  knocked  down 
the  tanks  came  down  and  fell  upon  the  respondents* 
men,  killing  two  of  them  and  seriously  injuring  the 
appellant.  It  appeared  from  the  evidence  that  Mr. 
Turner,  one  of  the  respondents,  came  to  the  Severn 
Tweeil  Company's  mills  once  or  twice  during  the  work. 
The  Severn  Company's  machinery  was  driven  by  steam 
or  gas,  and  their  carding  machine  was  working  close  to 
the  respondents'  workmen.  In  the  back  part  of  the 
engine-shed  an  engine  was  going  and  pumping  water 
for  steam  power  for  the  mills.  It  was  admitted  that 
the  Bccitlent  arose  out  of  and  in  the  course  of  the 
appellant's  employment.  The  Severn  Company's  factory 
was  860  yai*d8  from  the  respondents'  factory  by  the 
footpath, and  rather  further  off  by  the  road.  Tlie  County 
Court  Judge  held  that  the  employment  of  the  appellant 
was  not  an  employment  on,  in,  or  about  a  factory 
within  the  meaning  of  section  7  subsection  1  of  the 
Workmen's  Compensation  Act,  1897,  and  he  accordingly 
dismisseil   the  application  to  assess  compensation. 

Mr.  Ellis  Gbiffith  and  Mr.  H.  C.  Davrnpobt, 
for  the  appellant,  contended  that  the  Act  applied  to  an 
accident  happening  to  the  appellant  in  the  Severn  Com- 
pany's  factory.  It  was  not  necessary  that  the  accident 
shoulil  happen  at  his  employers'  factory,  if  the  work- 
man was  sent  on  his  employers'  business  to  work  at 
another  factory.  Section  7  subsection  1  of  the  Act  of 
1897  spoke  of  employment  by  the  undertakers  "on, 
in,  or  about  a  factory,"  not  *•  the  "  factory. 
Secondly,  the  respondents  were  the  occupiers  for  the 
time  being  of  the  engine-she<l  at  the  Severn  Company's 
mills,  and  were,  therefore,  the  occupiers  of  a  factory 
within  the  meaning  of  section  33  of  the  Factory  and 
WorkKhop  Act,  1895.  The  word  *'  undertakers  "  was 
defined  by  section  7  subsection  2  of  the  Act  of  1897 
as  meaning  the  occupier  of  a  factory  within  the  mean- 
ing of  the  Factory  and  Workshop  Acts,  1878  to  1896. 
Section  93  of  the  Factory  and  Workshop  Act,  1878, 
was  also  referred  to. 

Mr.  Ruegg,  Q.C.,  and  Mr.  A.  Powell,  for  the  re- 
spondents, were  not  called  upon. 

The  CoUBT  dismissed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  that  there  could  be 
no  doubt  about  the  case.  The  respondents  were  the 
occupiers  of  a  factory,  and  if  the  accident  to  the  appel- 
lant had  happene<l  there  the  Act  would  l^ve  applied. 
The  respondents  had  bought  an  engine  which  was  in  a 
factory  about  half  a  mile  away  from  their  own  factory, 
and  their  workmen  were  sent  to  remove  the  engine  to 
their   factory.    The   first    question   was   whether     the 


employment  in  which  the  accident  happened  was  an 
employment  by  the  undertakers  **  on,  in,  or  about  a 
factory  "  within  section  7  subsection  1  of  the  Act. 
In  his  Lordship's  opinion  those  words  meant  employ- 
ment at  the  factory  which  was  occupied  by  the 
employers  and  where  the  employers  carried  on  their 
business.  The  words  did  not  include  employment  at 
another  factory.  It  was  then  said  that  the  respondents 
were  the  occupiers  of  a  factory  within  the  Severn  Com- 
liany's  mills  within  the  meaning  of  the  Act.  They 
were  clearly  not  the  occupiers,  of  the  factory  in  the^ 
onlinary  sense.  But  the  word  **  undertakers  "  was 
ilefineil  as  meaning  the  occupiers  of  a  factory  within 
the  meaning  of  the  Factory  and  Workshop  Acts,  1878 
to  1895.  There  wa^  only  one  possible  section  in 
those  Acts  which  could  l>e  relied  upon — ^namely,  section 
23  of  the  Factory  and  Workshop  Act,  1895.  That 
section  only  said,  so  fir  as  material  to  the  present  casc« 
that  certain  provisions  of  the  Factory  Acts,  relating  ta 
the  fencing  of  machinery,  &c.,  should  have  effect  as  if 
all  machinery  and  plant  used  in  the  process  of  loading 
or  unloading  from  or  to  a  dock,  wharf.  Quay,  or  ware- 
house, and  any  premises  on  which  machinery  worked 
by  steam,  water,  or  other  mechanical  power  was  tem- 
porarily used  for  the  purpose  of  the  construction  of  a 
building  or  any  structural  work  in  connexion  with  a 
building,  were  included  in  the  word  factory,  and  the 
lierson  so  using  the  macliinery  should  be  deemed  to  b» 
the  occupier  of  a  factory.  That  provision  did  not  apply 
to  the  present  case.  *  It  was  a  special  legislative  pro- 
vision as  to  such  machinery  and  such  premises.  Th& 
appeal  must  be  dismisseil. 

Lord  Justice  Coluns  and  Lord  Justice  Vaughak 
W*ILLIAMS  concurred. 

Mr.  F.  H.  Mellob,  who  appeared  for  the  Severn. 
Tweed  Company,  said  that  a  thirl  party  notice  had 
been  served  ou  them  by  the  respondents  under  section 
6  of  the  Act  of  1897,  and  he  asked  that  their  costs  of 
the  appeal  should  be  ]iaid  by  the  respondents.  They 
were  bound  to  appear  in  the  County  Court  to  defend 
their  rights. 

Mr.  RuKGG  said  that  no  notice  to  appear  on  the 
appeal  had  been  served  on  the  Severn  Tweed  Company,, 
and 

The  COUBT  thereupon  said  that  the  Severn  Company 
were  not  entitled  to  their  costs. 

[Solicitors— Woosnam  and  Smith,  for  Martin  Woos-^ 
nam,  Newtown,  for  the  appellant  :  Hurd  and  Son,  for 
Williams,  Oittins,  and  Taylor,  Newtown,  for  the  re- 
spondents ;  Busk,  Mellor,  and  Morris,  for  E.  Powell,. 
Newtown,  for  Severn  Tweed  Com]Mmy.] 


Court  of  Appeal  (A.  L.  Smith,  Collins,  > 
and  Vaughan  Williams,  L.JJ.)         I 


1899. 
Dec.  16. 


THK  I^NDON  AND  %VKSTMINSTEB  BANK  V.  THE  COM - 
MLSSlOSKltS  OF  INLAND  BEV^NUE.* 

Revenue — Stamp   duty — ^Exempt ions — Sche<l.   I.^ 
**  Receipt "  exemption  11 — Stamp  Act,  1891, 

A  duly  stamped  scrip  certificate  for  £100  was< 
issued  upon  payment  of  the  allotment  money,  the 
balance  being  payable  in  two  monthly  instal* 
menta.  At  the  foot  of  the  certificate  there  were 
two  blank  forms  of  receipt  for  payment  of  the 
two  instalments  respectively.  As  the  instalments 
were  paid  the  receipts  were  filled  in.  Held^  that 
the  receipts  were  exempt  from  stamp  duty  under 
Exemption  n»  Title  <'  Receipt,"  in  Schedule  1 
to  the  Stamp  Act,  1891. 

ntoported  by  W.  F.  Babky,  Esq..  Bttrrister-at-Lsw. 
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This  was  an  appeal  by  the  OommiBsioners  of  Inland 
Bevenae  from  the  judgment  of  the  Dirisional  Court  (Mr. 
Justice  Day  and  Mr.  Justice  Lawrauce),  upon  a  case 
stated  by  the  Commissioners  of  Inland  Revenue,  pur- 
suant to  section  13  of  tha  {Stamp  Act,1891  ;  reported  in 
68  L.J.,  Q.B.,  787.  On  May  10,  1899,  two  receipts, 
partly  in  print  and  partly  in  writing,  appearing  upon  the 
-face  of  a  scrip  certificate  of  the  Cape  of  Good  Hope 
Consolidated  Three  per  Cent,  stock,  were  presented  on 
behalf  of  the  London  and  Westminster  Bank  to  the 
Commissioners  of  Inland  Revenue  under  section  12  of 
the  Stamp  Act,  1891,  for  the  opinion  oF  the  Commis- 
•sioners  as  to  the  stamp  duty  with  which  they  were 
diargeable.  The  scrip  certificate  and  the  receipts  re- 
spectively   were    in   the    following   form  : — 

^'  Cape  of  Good  Hope  Consolidated  Three  per 
Cent,  stock.  Issue  of  £3,107,400.  Scrip  certificate 
for  £100.  The  bearer  of  this  scrip  certificate  is 
•entitled  to  £100  Cape  of  Good  Hope  Consolidated 
Three  per  Cent,  stock,  1933-1943,  after  payment 
to  the  London  and  Westminster  Bank  (Limited), 
Lothbury,  of  the  instalments  due  thereon  as  under, 
^iz.  :— £40  on  April  10,  1899,  £40  on  May  10, 
1899.  Payment  in  full  may  be  made  at  any  time,  under 
discount  at  the  rate  of  2  per  cent,  per  annum.  If 
default  be  made  in  payment  of  the  amounts  at  their  due 
dates,  the  previous  payments  will  be  liable  to  for- 
feiture. This  scrip  certificate,  when  fully  paid,  must  be 
lodged  at  the  London  and  Westminster  Bank  (Limited), 
Lothbury,  for  inscription  in  the  books  of  the  *  Cape  of 
•Good  Hope  Consolidated  Three  per  Cent,  stock,  1933- 
1943,'  in  such  name  or  names  (not  exceeding  four)  as 
may  be  desired.  The  interest  on  the  stock  will  be  pay- 
able at  the  London  and  Westminster  Bank  (Limited)  on 
February  1  and  August  1  in  each  year,  and  the  principal 
-will  be  repayable  there  on  February  1,  1943,  the 
Government  of  the  Cape  of  Good  Hope  having  the 
option  to  redeem  the  stock  at  par  on  or  after  Febru- 
ary 1,  1933,  on  giving  I'i  calendar  months'  notice 
'to  the  stockholders.  Six  months'  interest  on  the 
stock  will  be  paid  on  August  1,  1899.  The  revenues 
of  the  colony  of  the  Cape  of  Good  Hope  alone 
are  liable  in  i'es{)ect  of  this  stock  and  the  divi- 
dends thereon,  and  the  Consolidated  Fund  of  the 
United  Kingdom,  and  the  Commissioners  of  her 
Majesty's  Treasury  are  not  directly  or  indirectly  liable 
•or  responsible  for  the  payment  of  the  stock  or  of  the 
dividends  thereon,  or  for  sny  matter  relating  thereto, 
49  and  41  Vict.,  cap.  69,  section  19.— For  the  London 
and  Westminster  Bank  (Limited),  J.  A.  Bakeb, 
London,  March  14,  1899. 

''  Received  the  10th  day  of  April,  1899,  £40,  being 
the  instalment  on  the  above  scrip  certificate,  due 
April  10,  1899.— For  the  London  and  Westminster  Bank 
(limited),  J.  L.  Ovikoton." 

*'  Received  the  10th  day  of  May,  1899,  payment  in 
full. — For  the  London  and  Westminster  Bank  (Limited), 

H.  B.     BlLLlHGE." 

The  scrip  certificate  was  duly  stamped  as  such 
with  the  duty  of  Id.,  and  the  London  and  West- 
minster Bank  contended  that  by  reason  of  exemp- 
-tion  11  under  the  head  **  Receipt  "  in  schedule 
1  to  the  Stamp  Act,  1891,  the  receipts  were  exempt 
from  duty.  The  Commissioners,  being  of  opinion  that 
the  exemption  was  not  applicable,  assesseil  each  of  the 
receipts  with  the  duty  of  Id.  The  questions  for  the 
opinion  of  the  Court  were— (1)  Whether  the  receipts  or 
either  of  them  were  chargeable  with  the  duty  of  Id.  in 
accordance  with  the  assessment  of  the  Commissioners  ; 
(2)  if  not,  with  what  duty  they  were  respectively 
chargeable.  The  Divisional  Court  held  that  the  receipts 
were  exempt.  The  Inland  Revenue  Commissioners 
-.appealed.  The  material  provisions  of  the  Stamp  Act, 
1891,  are  set  out  in  the  judgment  given  below 


The  Solicitor-General  (Sir  R.  B.  Pinlay,  Q.C.)  and 
Mr.  Danckwerts  appeared  for  the  Commissioners  ;  Mr. 
Mclntyre  (Mr.  Joseph  Walton,  Q.C,  with  him) 
appeared  for  the  respondents. 

The  CouBT,  having  taken  time  to  consider,  delivered 
judgment  dismissing  the  appeal. 

Lord  Justice  CoLUKd  read  the  following  judgment 
of  the  Court  : — ^This  is  an  appeal  by  the  Crown 
from  the  decision  of  Mr.  Justice  Day  and  Mr. 
Justice  Lawrance  allowing  an  appeal  from  the 
Commissioners.  The  question  is  whether  certain 
receipts  endorsed  on  a  scrip  certificate  for  £100 
Cape  of  Good  Hope  Consolidated '  Thi'ee  per  Cent, 
stock  are  liable  to  a  duty  of  Id.  each  under  the 
Stamp  Act,  1891,  first  schedule,  or  whether  they  fall 
within  the  exemption  (11).  The  scrip  certificate,  so  far 
as  material,  is  in  these  terms.  His  Lordship  read  the 
material  parts  of  the  certificate  and  the  receipts,  and 
continued  : — The  following  is  the  provision  of  the  Stamp 
Act,  1891,  Schedule  1  : — **  Receipt  given  for  or  upon 
the  payment  of  money  amounting  to  £2  or  upwards.  Id. ' ' 
Exemption  11  is  as  follows  : — **  Receipt  endoi*sed  or 
otherwise  written  upon,  or  contained  in  any  instru- 
ment liable  to  stamp  duty,  and  duly  stamped,  acknow- 
ledging the  receipt  of  the  consideration  money  therein 
expressed,  or  the  receipt  of  any  princixMil  money, 
interest,  or  annuity  thereby  secured  or  therein  men- 
tioned.*' The  scrip  certificate  had  been  duly  stam])ed 
as  such,  and  on  the  date  of  its  issue  the  first  instalment, 
a  sum  under  £20,  had  been  paid  in  respect  of  it.  We 
are  of  opinion  that  the  decision  of  the  Divisional  Court 
was  right.  The  scrip  certificate  is  duly  stamped,  and 
the  receipts  are  endorsed  respectively  or  otherwise 
written  upon  it.  Therefore  if  they  **  acknowledge  the 
receipt  of  the  consideration  money  therein  expressed," 
they  fall  within  the  exemption.  What  then  is  meant  by 
the  "  consideration  money  therein  expressed  *'  of  which 
the  receipt  is  to  be  acknowledged  ?  We  think  it  is  the 
money  which  it  appears  from  the  terms  of  the  instrument 
is  the  consideration  for  the  obligation  undertaken  by  the 
issuer  of  the  instrument — ».f.,  the  Government  of  the 
colony.  It  is  in  return  for  the  payment  not  of  one,  but 
of  all  the  instalments,  that  the  Government  undertakes 
this  obligation,  and  it  can  make  no  difference  whether 
the  consideration  is  paid  in  a  lump  smn,  or  by  instal- 
ments, or  with  conditions  of  forfeiture  on  non-payment 
of  an  instalment  or  not.  Neither  is  it  material  that  the 
instrument  can  be  transferred  pending  the  payment  of 
the  instalments,  so  that  each  may  be  paid  by  a  different 
person.  The  money  consideration  is  the  same  by  whom- 
soever it  is  paid,  and  whatever  may  be  the  conditions 
to  which  it  is  made  subject.  The  point  made  by  the 
Crown  in  the  Court  below,  that  the  scrip  certificate  is 
not  **  an  instrument  '*  within  the  exemption,  was  not 
taken  before  us  ;  but  it  was  argued  by  the  Solicitor- 
General  that  the  consideration  for  the  certificate  was 
not  tUb  sums  of  £40,  or  either  of  them  mentioned  in  the 
receipts,  but  the  first  instalment  paid  on  the  issuing  of 
the  certificate.  Y^e  think,  with  deference,  that  there  is 
a  fallacy  in  this  argument,  in  that  it  confounds  that 
which  is  payable  as  a  condition  precedent  to  getting 
the  custody  of  the  certificate  with  that  which  is 
expressed  in  the  certificate  as  the  consideration,  not  for 
the  handing  over  of  the  certificate  with  the  inchoate 
rights  arising  therefrom,  but  for  the  acceptance  of  the 
final  obligation  which  is  only  assumed  when  all  the  in- 
stalments are  paid.  Is  the  consideration  expressed  in  an 
instrument  as  the  total  sum  in  return  for  which  the , 
obligation  is  -  accepted  any  the  less  the  consideration 
because  it  is  made  payable  by  instalments,  and  tho 
custody  of  the  instiounent  is  handed  over  in  exchange 
for  the  first  instalment  P  In  our  opinion  the  receipts  on 
this  instrument  acknowledge  the  payment  of  the  full 
sum  in  return  for  which,  by  the  terms  of  the  instrument, 
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er-TT  •»  «f  tfafc  sHCnMPKU  as  to  he  1 
<2«.B>er.r  III  |pii  vrt&  ife*  ^^>Sj  with  which  h  i» 
csATT^'^"^  '  :  ux  that  «wj  &;c4>*s  if  the  ■fltt^BCBts 
^  acn  f&^  vTths  eampcAB  11  «»>««  arc  Ml.  We 
OBB:":  «7  wfcrther  mm  icmom^  imi  iili  with  ibemt  o€ 
trnt^  Lr.TJjriiBi?  CoorC  f«r  ther  hftvv^  cvcb  soae  :  bet 
«K  tie  xrv3»»  aho^e  wus^l.  v«-  sr^  c^  ofttice  that 
t£3»  <»?«•'»•  ^;<iJid  hi^  ^ammmtd. 

'•^.Iir-:>-» — >cl5ai*-jr   f:r    lalk»i  Ki^^v-a-ie  :    Trar 


A.  L.  Ssfth.  ro?.-a*,  1 
Wi     ir»».  L.JJ.J         I 


ISW. 
Diee.  IC. 


.i.i->r  Ai> '.  SierraLt — Master's  liabili^  to  serrant 
—\V>ri -:-?.'•  O^mpaiksation  Act.  1857 — ^Aoci- 
•>:ni  ari*aiz  "  -i-ot  of  aE#l  in  the  coone  of  the 


Th^  va«  aa  a;^«ftl  fro*,  the  •I«rt<ion  of  the  Hnil 
f..-r.T-  •on  Jc  r»  •J«Ue  RA:ke».  Q.r.i  ia  pro- 
oc^.  2^9  ia  a«a»  ^-^cBMticv  imicr  the  Wtkima** 
A\r.  #-i-*t;oa  Art,  lfc,*7.  The  rca|«t.' 'Mit.  a  bor  of  l-j 
T«an  C-:  aj*.  «>«»  m  the  e»  i:or2ie«t  «f  the  arictf^IiaBta, 
«k!>  were  aatna'or*  ia  x  lance  war  of  UtMueaa,  aai 
w^iio  Ai  t£f=  t:-  <?  of  tk^  »-H  «a«  were  caxa^I  ia  eoa- 
slr*r.x^  2  o>-c  a:  H-'l.  laere  vaa  a  railvaT  liae 
e^.  27..  v.Ytel  "^  the',  f ar  the  coastractioB  of  the 
•S4K-C.  ~.  ■•  r««'«'TL' .«c*  hal  ''•eea  cmfl^Teil  br  the 
arfe:Iaz£<  a«  a  •iraalcr.  V>ct  at  ttw  tizna  of  the  anndent 
ha  «x«  «-  -  .'-led  to  greav-  the  wheJs  and  ax!e«  of  the 
fai^vyv  tra  %*.  «ln  «Jrtc'-<r  15,  1*1>^.  be  bad  £ai«be«I 
jT»a.*:E«  ••'.  *::^  •rac-ks  that  wrrv  realr  for  him,  aod  hftd 
t.»  w^r:  '>T  '  re  tn»  ka.  He  wmt  to  a  fire  whki  was 
a  ohort  ii^'uro!-  awar  fror.i  ;Le  |'..%ee  wteve  he  hatl 
'••ee-i  jr^.  -ir^'  the  trrack*,  tbe  f  r»-  t-ria^  rlo^  to  a  le^er 
•:.#<:  for  :.  O'iik^  joint*.  A^!  trock.*  co^-.ii^  to  him 
w».  .  li  «*  T"  t:>t  «r*^.  Tae  Lii>.jc  of  t£«  >Ter  wa* 
aw2 .-  fr  -.  '.>«  lia^,  an  i  the  le^icoieot  »t  oa  the 
hi-,  V  -.  -vsr  h;-  .^eif  at  thtr  fire,  Hr  5aw  aa  enftae 
witi  tr-jt.  t*  **'.  .:=^— *!«■«  ibe  .iae.  to  aa  inriiae.  a»l. 
tiir.  .1-^-  •.■••'"  •••>-  p-'int**  me  a^ia<  the  cc^iae,  be 
**^*^  r»-  'C.I  the  lerer  orer  to  o:«a  tfaem,  wbea  the 
#^r_-rrje  *■♦■  «  -'•  *rjd  t^-k  tl*?  k-rer  over  wtlb  a  jerk,  the 
>*!►.-  t;Lr-'rirj  kij  a^vuiast  tlo  enz^ae.  He  wa*  «o 
T'j-.^r'.  t:L-tt  h:*  lez  bad  t^  V  arApctaV-d.  The  iever 
WI.*  »-  I  — .  -  >:>  c«<e,  a»i  tbei^  wa*  eri-i^nee  that  the 
X^yvL'*  b  i  »-»-n  left  «o  ta.t  ti»  ea^ae  wocld  ha»e 
crce>»^  •.'^...  Ibe  rec^^-odeat  hi'i  not  bem  to*d  not  to 
t''.«rj  '±^  >^er,  l^oi  it  was  no  fart  of  his  doty  to  do 
so.  f  aerft  w-.*  a  **ot  wbo*e  •' -^t  it  was  to  look  after 
the  p^-r.-:*.  'ort  Iw  was  a'^ort  ?0  ?Mr^i*  swar  at  the  time. 
Tlrr  '.T^-.'-i^  wrre  1«  w'j>-*b-r  the  a<r<r--ient  arose 
*•  *fz'.  tf  in  =  the  c*:<ir*e  of  tV  emi'Iofviiwent  "  withia 
^^^ic-  1.  «a  <i«rtioa  1,  of  ibf^  Act  «f  l>9r  :  and  t2) 
mbf^the-  Tb-  ii^i'^Ty  ^**  attrf^ota'*^  le  to  ih^  serioos  an>l 
wl:::-  --.i-.  <.= '.tx-:  of  tbe  rp*T«rtn:«it.  The  County  Coort 
J-1  \*  f  c-r=L.i  in  favorn-  of  the  re^ficoient.  He  said  that 
ti.-*  nw'o-.erit  was  not  aeslectiii^  any  .loty  at  the  time 
f*  *be  T^  ent  :  th^t  be  was  ccily  waiting  for  more 
f^eks  to  eo-.-^  to  he  grwiwi,  ai>i  be  wa*  on-ler  no 
»'.  .:>>-. cr.  t*"^  st&y  or  stan*:  ia  any  particular  pl^ee  oatil 
ttJt  *T     %«  .-.rriT*^!  :    aai    that    he    was  in  tho  coarse  of 


he;d  that  the   irniea  i  it    was  aot  ^^iitj  off 
wiifal  misea»iact. 

Mr.  W.  H.  Oaca  ac^waral  for  the  a] 

Ifr.  H.  T.  Kmpw  for  tfe 


was  aot  called 


The  OiCCT  AJtBoa^l  the  ip«eal. 

l^tmi*  Jr:«ncE  A.  L.  f  kith  aa>!  tfcat  the  tnj  was 
caipi^»i  oa  the  day  of  the  aecMeat  ia  greuias  the 
whcek  off  the  tiacksu  He  La^!  gn^ooi  all  tte  teachs 
that  were  ready  for  his.  a»l  be  kai  thra  to  wait  for 
others.  What  was  he  to  ^Lo  wiiije  waitiBc  ^  These  was 
a  fre  aot  far  froaa  the  piaee  w^ere  he  ^.i  ^ti^Kd  the 
trark«.  aad  he  aat  tlowm  oa  a  Irrer  ta  warm  hnseSf  W 
it.  The-  <'oaBtT  Covt  J*l^  cacy>  to  the  rothiiiuii 
npoa  the  ef>leace  that  the  story  tol!  by  the  boy  was 
trae.  Aa  eagiae  ai>i  tracfe  caoe  aloa^  the  Hae.  a»l 
the  boy  was  tlarawa  agaiart  thr  ecx:ae  aial  iajaKed. 
Tbe  oaly  qantaoa  thry  bad  to  ieride  was  ahttLti  there 
was  eT>>tiee  c{«a  whieb  tc«  C  ^vaty  i*'3cit  Jai^  ranM 
iad  that  the  aoriient  arose  oa:  of  a»i  ia  the  loatSL  of 
the  bey's  en^Koyr.jeaft.  It  was  the  boy's  tlaty  to  wait 
for  the  other  troeks.  Ia  bis  Lotdahii^'s  o^maam.  thare 
was  eriJeaee  to  y-^tify  the  fic^iia^  of  the  JuJ^.  He 
waojii  ;o  farther  aal  say  tha:  hrt^xi^ht  the  Caaaty 
Coart  J-'l^  was  rizht.  Azaia.  v«(n  the  eT>kace  tb*> 
J»lze  was  JBstihevi  ia  £i>iin$  thas  tbne  wa.«  ao  soioas 
aad  wiifu!  miscoodoct. 

U>KD  Jrsnti:  r«-..i :v-.  and   I^-e^  JL<r:»  t  Tacchas 

WlLXJ^V^  <.OMLIBI»-»i. 

f>-4ictt.«s— W.  K^-  »-rrs.  H=:!.  f.c  t2»  a|ppe:iant»  ; 
A.  Iff.  J^kcksoa  and  Co..  H^.  for  tbe  itr^pk^nicat . j 


Coort  of  .%pfin!  A.  L.  South.  Col  iss,  I  1S99. 

aai  Van^faaa  WiCiacxs,  L.JJ.;         |  Dec  16. 

WALK.EK  T.  l::.li>hall  •wvpi.yT  il:m:tei»'.* 
Piaster  and  Serrant — Master's  li^bintr  to  serrant 
— Workmen's  Compensation  Act,  1^*7 — *'  Acci- 
dent," whAt  is. 

The  woi^l  •'  accMeiit  "  imp'.ies  the  hmi'penin^ 
of  »os*iething  f.>rtni:o'is  an*i  tinexpecte*!.  There- 
fore, where  an  eii^Ioe-niter  was  nxing  steampii«r 
joints  for  vhich  iwrpoee  r&l  \e^\  vas  oseil,  and 
in  coosei^iMiice  of  a  Mister  on  his  n:ic«r  the  red 
lead  poisonel  the  linger,  it  was  K"  -i  that  the 
inTiTT  was  not  caaseti  bv  an  "  accident." 


Tbi*  wa<  an  ap{>^I  fret.".  iJy^  d«-c:>i.  n  of  lb*-  J-'.^-  o: 
thr  Bow  Cocinty  1  oa.n  iJ^.^  F.-vach.  Q.C-\.  in  i**- 
ere>iicgii  to  a5i!«ri9&  cvr.-|*-o«»?i  a  ur»'«^  thr-  WvrkiiK*n''^ 
C^:<cpm^ti.  a  Art.  lM*7.  T^  ajXirllAnt  wa*  aa  eii^nf- 
fitter  in  tbe  en.pi*  yin«-i:t  *.4*  ibr  rv^f*  •»  It^t*^  who  wi-rv» 
eiurinrvrs  an»l  ir«»of««a»it-r>..  Tbe  ank^llant  *.*:  Afvil  17, 
18.*i>.  was  wv<kin»:  f.-r  th«*  rv>pivi>irat.*  at  llsr  AbVy 
Mills  W«-^  Ham.  fi'dnir  *«.»aK-  RMich:nrtx  tbmp.  He  wa* 
worfcim:  at  «trampi|v  >■•>.:>  f  -r  a  r.«ehiae.  it  beine  thr 
doty  of  a  lab^orvr  !•»  i<;t  rs-^i  l«-a.i  ««  the  jiint*.  th«» 
afifvllact  baring  tb«^i  to  ^rrvw  tbe  l»cp**  irto  p^><iti»»p. 
Tbe  app»  Ilant  ba^t  ia  the  prvvi  ^us  w>e«>^k  Ui«tere«l  *Hie 
tA  the  fic^ris  of  bt<  right  bj^*!  whiie  cbipptcg  5tev-( 
pla:e<  f*r  a  Ur«e  enciae  at  the  sa-.>e  works.  On  tbt- 
ilay  of  thr  aorident  the  w^ppe'.Ijo::  sb^<w<rl  tbe  biUter  to 
the  forvcjux  ani  »i  i  tAat  he  tb^sizht  it  wa5  banily  £i 
for  bin  to  dv>  tbe  jo*».  The  fortr.i»a  rvi^e*!  that  he 
most  lio  it.  as  the  ec^a*^  hftd  to  Vv;k  that  aftemovn. 
Tbe  arnellant  acc»>niin^!y  «li '.  the  w«^k.  The  next 
night  the  finder  became  iI.fJL,".\«^l  fr.^r.i  the  rv»»l  lead  an  I 
oil ,  ai>  I  wa*  s«-ri«M»jCj  it:.*ttrY-«u     Tht  Cocaly  C\>art  JiKijgt 


,->  wr.ei  'jj  W.  r.  i;%z.%r.  E*i-.  B»^:«:ct-»:-I-»». 


•K<>>«c:rc    J  W.  K.  B\K&\.  I>;.i  B^  T>.j»r-a:-LAT. 
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said  that  the  appellant  had  received  a  serious  injory 
whilst  working  in  the  respondents'  employment  in  the 
ordinary  way  with  the  usual  materials  and  appliances, 
and  that  there  was  no  accident  within  the  meaning  of 
the  Act  of  1897.  He  accordingly  decided  in  favour  of 
the  respondents. 

Mr.  Bassett  Hopkins  appeared  for  the  appellant. 

Mr.  T.  W.  Chitty,  for  the  respondents,  was  not  called 
upon. 

The  Oon&T  dismissed  the  appeal. 

Lord  Justice  A.  L.  Smith  said  that  to  bring  a  case 
within  the  Act  there  must  be,  by  section  1,  sub- 
section 1,  personal  injury  by  accident  arising  out  of 
and  in  the  course  of  the  employment.  The  sole  question 
here  was  whether  there  had  been  an  accident.  The 
personal  injury  was  beyond  que.stion.  But  it  arose  when 
the  workman  was  working  in  the  ordinary  way  and  with 
the  usual  materials.  There  were  two  cases,  decided  a 
fortnight  ago,  in  which  a  similar  question  arose.  In 
•' Hensey  V.  White  *' (16  Tke  Times  L.R.,  64)  the 
workman  was  suffering  from  chronic  inflammation 
of  the  stomach,  which  caused  the  blood-vessels  to  become 
congested,  and  the  man  died  through  the  bursting  of 
the  blood-vessels  while  at  his  ordinary  work,  though 
at  the  time  of  his  death  the  work  was  more  arduous  than 
usual.  TTie  County  Court  Judge  found  as  a  fact  that 
the  man  died  of  inherent  weakness  of  the  blood-vessels 
and  not  from  an  accident,  and  this  Court  dismissed  the 
appeal.  Lord  Justice  Collins  in  that  case  said  that 
**  it  was  clear  on  the  findings  of  the  County  Court 
Judge  that  the  element  of  accident  was  entirely  wanting. 
Tlie  injury  arose  in  the  ordinary  course  of  the  deceased 
man's  work,  though  there  might  have  been  a  little  more 
exertion  used  by  him  in  that  work  on  the  occasion  in 
question  tiian  was  usual.  In  *  Pandorf  v.  Hamilton  ' 
(12  App.  Cas.,  518,  at  p.  524)  Lord  Halsbury  said  that 
he  thought  that  the  idea  of  something  fortuitous  and 
unexpected  was  involved  in  the  word  '  accident.'  That 
element  was  wanting  in  the  present  case.  In  the  cases 
which  had  been  cited  a  fortuitoas  and  unexpected 
element  existed  which  was  the  proximate  and  ultimate 
cause  of  death."  He  (the  Lord  Justice)  entirely  agreed 
with  that  view.  The  next  case  wa*  **  Lloyd  v.  Sugg 
and  Co."  (16  The  Times  L.R.,  65),  where  the 
workman  was  holding  a  flatter  on  an  anvil  for  another 
man  to  hit.  The  duty  of  the  latter  man  was  to  hit  the 
flat  end  of  the  flatter,  but  he  struck  the  round  part  and 
jarred  the  other  workman's  hand.  That  was  an  injury 
caused  by  a  mis-hit,  and  was  therefore  an  accident.  In 
his  Lordship's  opinion  there  was  no  accident  in  the 
present  case. 

Lo&D  Justice  Collins  and  Lord  Justice  Vaughan 
Willi AM.S  agreed. 

[Solicitors — Edward  Clarke,  for  the  appellant  ;  Har- 
greave  and  Heaton,  for  the  respondents.] 


Q.B.  Div.  (Lord  Russell  of  Killowen, )  ^q^^ 

C. J.,  Wills,  Wright,    Darling,  and  V  no^    i ft 

Channell,  JJ.)                                      )  ^^'''  ^^' 

BEG.  V.  NEAT.* 

Criminal  Law— Larceny  Act,  1868  (31  and  32 
Vict.,  c.  116),  sec.  1 — Beneficial  owners— Com- 
mittee of  friendly  societies. 


This  was  a  case  stated  by  Mr.  Justice  Wills  for  the 
opinion  of  the  Court.  The  case  was  as  follows  : — 
**  Frank  Xeat  has  been  tried  and  convicted  before  me 
at  Maidstone  Assizes  on  November  29,  1899,  on  an 
indictment  containing  two  counts  alleging — (1)  lliat  the 
prisoner  being  a  beneficial  owner  with   H.  E.  Millen  and 

*Beportecl  by  J.  E.  Aldous,  Esq.,  Bftrrister-at-Law. 


others  of  certain  moneys,  to  wit  £194  4s.  8d.,  whilst 
he  was  such  beneficial  owner  feloniously  stole  the  said 
moneys,  then  belonging  to  such  beneficial  owners  a» 
aforesaid,  against  the  form  of  the  statute,  &c.  See  31 
and  32  Viot.,  c.  116,  section  I.  (2)  That  the  prisoner 
feloniously  stole  £194  4s.  8d.  of  the  moneys  of  H.  E. 
Millen  and  others  against  the  form  of  the  statute,  &c. 
In  August,  1897,  a/^e  was  held  under  the  direction  of 
what  was  called  an  amalgamated  committee,  consisting 
of  30  persons.  Two  of  them  were  appointed  by  each 
of  15  registered  friendly  societies.  The  committee  of 
each  of  the  15  societies  guaranteed  £3  towards  the 
expenses.  Tickets  were  sold  to  any  persons  who  would 
buy  them.  Programmes  also  were  sold,  and  there  were 
various  matters  for  which  on  the  ground  money  was 
taken,  as  for  refreshments,  care  of  bicycles,  and  ihe 
like.  The  amalgamated  committee  (hereinafter  called 
the  F^c  Committee)  ordered  the  various  items  of 
expenditure  in  respect  of  the  fite^  engaged  and  paid  the 
band,  ordered  the  printing,  advertising,  and  so  forth. 
They  received  the  proceeds,  and  at  the  close  of  the  fHe 
were  in  the  possession  of  a  sum  of  upwards  of  £200 . 
Millen,  named  in  the  indictment,  and  the  prisoner  were 
both  members  of  the  committee,  the  prisoner  being  one 
of  the  two  appointed  by  the  comnittee  of  the  Loyal 
Providence  Lodge  of  Oddfellows,  and  Millen  one  of  the 
two  appointed  by  the  Anglo-Saxon  Lodge  of  the  same 
order.  Millen  was  also  the  treasurer  and  the  prisoner 
was  also  the  secretary  of  the  Fitt  Committee.  Neither 
of  them  had  any  banking  account  Millen  was  going  from 
home  and  did  not  wish  to  have  so  large  a  sum  left  in 
his  house,  and  he  asked  the  prisoner  if  he  had  a  banking 
account.  The  prisoner  bad  none,  but  proposed  that  they 
should  ask  one  Cording,  an  advertising  agent  who  had 
advertised  the  fHe  for  the  committee,  to  allow  the 
money  to  be  paid  into  his  banking  account  for  the  use  of 
the  committee.  Cording  assented.  Millen  thereupon 
handed  £210  17s.  2d.  to  the  prisoner,  who  handed  it  to 
Cording,  who  paid  it  into  his  own  banking  account.  The 
prisoner  procured  from  Cording  a  cheque  for  £16  2s.  6d. 
for  an  account  due  to  one  Jewry  in  respect  of  advertise- 
ments. This  account  he  paid.  He  then  procured  from 
Cording  £15  in  cash  and  two  cheques  of  £100  and 
£89  48.,  supposed  to  represent  the  balance  of  the 
£210  17s.  2d.,  alleging  that  the  money  was  wanted  for 
the  purposes  of  the  committee.  By  mistake  Cording 
paid  him  about  £10  above  the  balance  of  the  sum 
deposited  with  him.  The  prisoner  paid  Cording  a  small 
account  for  advertisements,  but  absconded  with  the 
balance  of  about  £180  and  avoided  apprehension  for 
more  than  two  years.  The  whole  of  the  societies  by 
whose  comnuttees  the  members  of  the  FUe  Committee 
were  appointed  were  registered  friendly  societies.  The 
provision  of  the  /(^,  however,  was  entirely  outside  the 
purposes  of  the  societies,  and  they  were  all  aware  of 
this  and  acted  upon  that  view.  Such  fitts  were  held 
from  time  to  time,  and  an  established  practice  had 
grown  up  with  respect  to  them.  Each  of  the  15  societies 
had  its  banking  account,  and  only  one  account.  The 
funds  which  properly  belonged  to  the  society,  and  the 
application  of  which  was  provided  for  by  its  registered 
rules,  were  paid  into  that  account  and  were  regularly 
dealt  with  in  the  books  of  account  of  the  society.  But 
into  the  same  account  were  paid  other  moneys  forming 
what  was  called  the  i  incidental  fund,'  of  which  a 
separate  account  was  kept  by  each  society.  This 
incidental  fund  had  no  legal  relation  to  the  society, 
and  the  money  was  only  paid  into  the  society's  banking 
account  for  convenience.  It  was  used  only  for  the 
purpose  of  providing  entertainments,  such  as  concerts 
and  fUes^  in  which  the  members  of  the  society  were 
interested.  These  might  be  either  concerts,  &c.,  for 
members  of  the  iiarticular  society  or  such  entertainments 
as  the  fit^   now   in   question   in   which  other  sccieties 
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joined,  and  the  entertainments  were  sometimea  merely 
for  the  purposes  of  personal  enjoyment,  sometimes  in 
aid  of  some  charitable  object.  Oat  of  this  incidental 
fund  was  paid  the  committee's  contribution  to  the 
guarantee  fund  of  a  FUe  Committee.  Into  it  was  paid 
any  share  of  profits  received  from  a  Ftte  Committee, 
and  out  of  it ,  was  defrayed  any  proportionate  sum  due 
from  the  society's  committee  in  respect  of  any  loss 
incurred  by  holding  an  amalgamated  fite.  In  the 
administration  of  this  fund  the  committee  of  the  society 
acted,  not  on  behalf  of  the  registered  society,  which  all 
concerned  were  aware  could  not  sanction  any  such 
enterprise  or  expenditure,  but  as  the  maoagiog  body 
ad  hoc  for  the  members  of  the  particular  society  ;  and  it 
was  entirely  in  the  hands  of  the  members  of  the  society 
meeting  for  that  purpose  to  say  how  the  incidental  fund 
should  be  applied,  though  in  practice  it  never  was 
applied  except  for  the  purposes  I  have  mentioned  ;  and 
it  was  undoubtedly  the  general  understanding  that  the 
incidental  fund  of  each  society  should  be  applied  under 
the  control  of  the  members  generally  to  the  provision  of 
entertainments  of  the  character  above  mentioned.  But 
for  the  misappropriation  of  the  money  taken  by  the 
prisoner  there  would  have  been  in  the  present  instance 
a.  considerable  surplus  divisible  amongst  the  15  contri- 
buting groups  above  described.  It  was  objected  by  Mr. 
Uohler,  of  counsel  for  the  prisoner,  that  there  were  no 
persons  who,  together  with  the  prisoner,  were  the  bene- 
ficial owners  of  the  money  in  question.  The  section  1 
of  31  and  32  Vict.,  upon  which  the  indictment  is  based, 
is,  so  far  as  is  material,  as  follows  : — *  If  any  person 
being  one  of  two  or  more  beneficial  owners  of  any  money 
shall  steal  or  embezzle  any  such  money  belonging  to 
such  joint  beneficial  owners,  every  such  person  shall  be 
liable  to  be  dealt  with,  tried,  convicted,  and  punished 
for  the  same  as  if  sueb  person  had  not  been  one  of  such 
beneficial  owners. '  I  was  v  of  opinion  that  the  term 
*■  beneficial  owner  '  was  not  a  technical  one  and  ought 
to  receive  a  liberal  construction,  and  that  either  the 
members  of  the  FCte  Committee,  of  whom  the  prisoiier 
was  one,  or  the  whole  of  the  members  of  the  15 
fwcieties  (of  whom  also  the  prisoner  was  one),  or  both, 
had  an  interest  in  the  fund  of  a  character  which  made 
them  *  beneficial  owners  '  within  the  meaning  of  31  and 
32  Vict.,  c.  116,  section  1.  As  to  the  second  count  I 
told  the  jury  that  there  was  evidence  upon  which  they 
might  find  the  prisoner  guilty  of  larceny  as  a  bailee.  I 
was,  however,  under  the  impression  that  the  property 
wac  laid  as  that  of  Cording.  I  do  not  think  that  a  man 
can  be  said  to  be  a  bailee  when  he  is  one  of  the  bailors, 
and  probably  the  only  question  in  reference  to  this 
count  is  whether  the  words  of  the  statute  that  he  shall 
be  *  liable  to  be  dealt  with,  tried,  and  convicted  and 
punished  as  if  he  had  not  been  one  of  the  beneficial 
•owners  '  render  him  liable  to  be  indicted  in  the  manner 
above  set  forth,  llie  prisoner  was  convicted  ;  separate 
judgments  have  been  entered  upon  each  count.  He  was 
«entenced  to  eight  months'  imprisonment  in  the  second 
division  and  is  undergoing  that  sentence.  The  question 
for  the  decision  of  the  Court  is  whether  the  conviction 
•can  be  sustained  under  either  or  both  of  the  counts  in 
the  indictment." 

Mr.  Hohler  appeared  for  the  prisoner-;  no  one 
appeared  for  the  prosecution. 

Mr.  HoHLEB,  on  behalf  of  the  prisoner, submitted  that 
the  Act  created  no  new  offence,  but  took  away  defects. 
It  provided  that  the  fact  of  being  a  beneficial  owner 
should  be  no  defence. 

The  LoBD  Chixf  j0STiCE.~\Vho  do  you  say  was  the 
beneficial  o^ner  ? 

Mr.  HOHLEB. — ^Assuming  that  there  is  a  trust  of  some 
kind  for  the  societies,  that  does  not  make  the  prisoner 
beneficial  owner.  The  Act  was  meant  to  apply  to  the 
•case  where  the  man   was  entitled   to  a  part  of  the  fund. 


There  was  no  trespass  in  such  a  case  and  therefore  the 
Act  was  passed.  Millen  was  the  owner.  He  was  not 
bound  to  pay  over  the  particular  money  to  the  societies. 

llie  LoBD  Chief  Justice.— In  this  case  we  have  to 
deal  with  one  point  only.  I  wish  to  make  it  clear  that 
the  Court  is  ouly  considering  the  question  which  alone 
was  raised  by  counsel  for  the  prisoner  at  the  trial — 
namely,  that  there  were  no  persons  who,  together  with 
the  prisoner,  were  the  beneficial  owners  of  the  money  in 
question.  [After  stating  the  facts  his  Lordship  pro- 
ceeded.] Whether  the  prisoner  was  guilty  of  obtaining 
money  by  false  pretences  is  not  raised  by  the  case. 
The  prisoner  was  indicted  nnder  section  1  of 'the  Larceny 
Act,  1868  (31  and  32  Vict.,  cap.  116).  The  question 
is  whether  the  contention  raised  by  counsel  for  the 
prisoner — ^that  no  persons  were  beneficial  owners  of  the 
money  in  question — is  sound.  In  my  opinion  the  legis- 
lature intended  by  the  statute  to  get  rid  of  soma 
perplexities  which  bad  surrounded  the  case  where  a 
person  charged  with  larceny  had  a  beneficial  interest  in 
the  fuud.  Upon  the  facts  of  the  present  case  it  seems 
to  me  that  the  30  members  of  the  committee,  including 
the  prisoner,may  well  be  said  to  have  been  the  beneficial 
owners  of  the  money.  They  had  the  control  of  the 
fund  and  the  right  to  see  to  its  appropriation  in  dis- 
charge of  their  liabilities.  But  it  is  not  necessary  to 
rest  our  judgment  upon  that  ground.  There  were 
beneficial  owners  of  this  fund  somewhere.  An  object 
cannot  be  a  beneficial  owner,  llie  persons  who  benefit 
must  be  the  beneficial  owners.  Either  the  beneficial 
owners  must  be  the  members  of  the  committee  or  the 
members  of  the  15  societies.  In  either  case  the  con- 
viction was  right,  llie  prisoner  was  a  member  of  both. 
As  to  the  second  count,  Mr.  Justice  Wills  was  nnder  the 
impression  that  the  property  was  laid  in  Cording.  That 
was  not  so.  llie  conviction  upon  the  first  count  will 
therefore  stand,  but  upon  the  second  it  will  be  quashed. 

Mb.  Justice  Wills  concurred. 

Mb.  Justice  Wbight  concurred,  adding  that  the  case 
must  not  be  taken  as  deciding  that  larceny  had  been 
committed  by  the  prisoner.  In  his  opinion  no  larceny 
had  been  committed,  but  the  prisoner  could,  even  if  the 
indictment  were  quashed,  be  prosecuted  and  punished  for 
obtaining  money  by  false  pretences. 

Mb.  Justice  Dabtjxg  and  Mb.  Justice  Chaxnell 
were  of  the  same  opinion. 

[Solicitor  for  the  prisoner,  H.  J.  Bracher,  Maidstone.] 
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IN  BE  JOHK  SCOTT,  JUX.,  DECEASED. 

Revenue —Estate  duty — Beneficiary  under  will 
dying  in  testator's  life  ime — Wills  Act,  1837, 
sec.  33 — Finance  Act,  1894. 


This  was  a  petition  by  the  executors  of  the  will  of 
Mr.  John  Scott,  jun.,  against  a  claim  made  by  the 
Commissioners  of  Inland  Revenue  for  estate  duty. 

Mr.  John  Scott,  jun.,  died  on  January  22,  1899, 
leaving  a  widow  and  daughter.  By  his  will  he  left  his 
pro|)erty  to  the  petitioners  in  trust  for  the  widow  and 
daughter,and  after  the  death  of  the  widow  for  the  daughter 
absolutely.  The  total  net  value  of  the  property  passing 
on  his  death  was  £16,000.  On  May  12,  1899,  Mr. 
John  Scott,  sen.,  the  father  of  Mr.  John  Scott,  jun., 
died,  having  made  a  will  dated  June  6,  1891,  by  which 
he  left  freehold  property  valued  at  £80,000  to  his  son, 
Mr.  John  Scott,  jun.  By  virtue  of  the  Wills  Act,  1837, 
this   disposition   took   effect   as   if  the   death   of  Mr. 

^Reported  by  C.  G.  Wilbrahau.  Esq.,  Barrister-at-Law. 
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John  Scott,  jaa.,  had  happened  immediately  after 
the  death  of  Mr.  John  Soott,  sen.,  and  accord- 
ingly the  freehold  property  passed  to  the  petitioners 
as  execQtors  and  trustees  of  the  will  of  Mr. 
John  Scott,  jmi.  Estate  duty  was  paid  on  this  property 
in  respect  of  the  death  of  Mr.  John  Scott,  sen.  The 
question  now  was  whether  it  could  be  aggregated  with 
the  rest  of  Mr.  John  Scott,  jun.'s,  property  as"  property 
passing  on  his  death  within  the  Finance  Act,  1894, 
and  whether  estate  doty  was  chargeable  upon  the  total 
amount  accordingly  in  respect  of  such  death.  Section 
83  of  the  Wills  Act,  1887,  enacts  '*  lliat  where 
any  person  being  a  child  or  other  issue  of  the  testator 
to  whom  any  real  or  personal  estate  shall  be  devised  or 
bequeathed  for  any  estate  or  interest  not  determinable 
at  or  before  the  death  of  such  person  shall  die  in  the 
lifetime  of  the  testator  leaving  ixsue,  and  any  such  issue 
of  such  person  shall  be  living  at  the  time  of  the  death 
of  the  testator,  such  devise  or  bequest  shall  not  lapse, 
but  shall  take  effect  as  if  the  death  of  such  person  had 
happened  immediately  after  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  in  the  will.'' 

Mr.  Joseph  Walton,  Q.C.,  and  Mr.  Edwartles  Jones 
appeared  for  the  petitioners  ;  itnd  the  Attoniey -General, 
the  Solicitor-General,  and  Mr.  Vaughan  Hawkins  for 
the  Crown. 

The  arguments  of  counsel,  which  were  heard  on 
December  11,  are  sufficiently  indicated  in  the  judgments. 

The  CoUBT  gave  judgment  for  the  Crown. 

Mb.  Justice  Darling,  after  stating  the  facts  as 
above,  said  :— John  Scott,  jun.,  never  had  an  interest  in 
the  estate  devised  to  him,  for  he  tUed  before  his  father, 
but  it  is  claimed  that  the  estate  of  John  Scott,  jun.,  is 
liable  to  estate  duty  in  respect  to  the  property  so 
devised  to  him  by  reason  of  the  effect  of  the  Finance  Act, 
1894,  and  section  33  of  the  Wills  Act,  1837.  It  is  plain 
that  the  devise  of  the  estate  devised  to  John  Scott,  jun., 
by  his  father  did  not  lapse,  but  enures  to  be  disposed  of 
according  to  the  trusts  of  the  son's  will.  Hereupon 
arises  the  claim  to  further  estate  duty,  and  it  is  argued 
on  behalf  of  the  Crown  that  this  estate  is  covered  by 
the  words  of  the  Finance  Act,  1894,  because  it  is  pro- 
perty which  "  passed  on  the  death  "  of  John  Scott, 
jmi.,  within  the  meaning  of  section  1  of  that  statute. 
As  a  matter  of  fact  this  estate  never  was  the  property 
of  John  Scott,  jun.,  although  it  would  have  become  so 
had  he  in  fact  died  immediately  after  the  death  of  his 
father.  For  the  Crown  it  is,  however,  contended  that  the 
natural  death  of  John  Scott,  jun.,  should  be  disregarded 
for  this  purpose,  and  that  **  constructive  death  ''at  a 
later  date  must  be  imagined,  or  in  the  words  of  the 
Solicitor-General,  '*  the  life  of  the  son  is  projected 
forward  and  his  death  postponed,  by  the  Wills  Act. " 
In  my  opinion  the  Wills  Act  has  no  such  operation,  and 
this  contention  must  go  the  way  of  that  in  **  Fearce  v. 
Graham  "  (9  Jurist  N.S.,  568),  where  such  a  reading 
of  the  Wills  Aot  was  used  to  support  the  argument  that 
coverture  revived,  so  that  a  widow  was  reconstituted 
the  wife  of  a  man  who  had  been  dead  some  years. 
Hiat  contention,  in  it»elf  sofiBoiently  extravagant, 
might  easily  have  led  on  to  a  doctrine  of  constructive 
bigamy  and  the  present  suggested  fiction  of  **  life 
projected  forward  "  or  *  *  death  postponed  ' '  might,  if 
accepted  now,  soon  be  coupled  with  another  doctrine, 
too  readily  adopted  by  some — that  of  constructive 
murder — ^with  conseciuences  too  absurd  to  be  even 
alluded  to  here.  Having  referred  to  ••Woods  v.  Farker  '* 
(1  Swabey  and  Tristrani,525)  and  to  **  Winter  v.  Winter  ' ' 
(5  Hare,  at  pp.  312  and  313)  his  Lordship  proceeded  : — 
For  my  part  I  believe  that  the  Act,  having  regard  to 
parental  affection,  intended  to  recognize  the  truth 
expressed  by  Gray  in  his  Elegy  :— 

**  E'en  from  the  tomb  the  voice  of  nature  cries  ; 
fi'en  in  our  ashes  live  their  wonted  fires  ' ' 


and  I  think  it  meant  no  more.  I  cannot  therefore  hold 
that  this  was  in  fact  property  of  the  deceased,  John 
Scott,  jun.,  which  passed  on  his  death — meaning  a 
fictitious  death  occurring  months  after  his  burial— by 
virtue  of  section  1  only  of  the  Finance  Act,  1894,  But  I 
have  much  greater  difficulty  in  dealing  with  the  conten- 
tion that  within  section  2  (1)  of  that  Act,  it  is  liable  to 
estate  duty  as  being  ])roperty  of  which  the 
deceased  was  at  the  time  of  '  his  death  com* 
petent  to  dispose.  I  do  not  feel  that  I 
derive  any  a-ssistance  in  construing  these  words  from 
the  terras  of  the  Finance  Act,  1894,  section  22  (2)  (a)  ; 
but  it  is  to  be  observed  that  the  Wills  Act  does  not  give 
the  devised  property  to  the  issue  of  the  devisee, although 
failing  such  issue  the  devise  will  lapse  ;  and,  further,  ft 
devise  of  the  residue  of  bis  estate  will  enable  the  son 
who  dies  in  his  father's  lifetime,  leaving  issue,  to  effec- 
tually dispose  of  what  never  would  be  his  owu,  even — as 
'*  Winter  v.  Winter  "  shows— of  property  left  to  him 
by  a  will  made  after  his  death.  I  come,  there- 
fore, to  the  conclusion  that  this  estate  was 
property  of  which  John  Scott,  jun.,  was  **  com- 
petent to  dispose."  It  remains  still  to  consider 
whether  **  at  the  time  of  his  death  "  he  was  so  compe- 
tent. And  here,  for  the  reasons  I  liave  given  alreadj", 
I  understand  by  the  words  *'  his  death  "  his  real, 
natural  death,  and  not  any  decease  by  fiction  of  law. 
Now,  what  disposed  of  the  property  ?  Clearly  it  was 
the  will  of  John  Scott,  jun.  When  ?  Well,  four  months 
after  that  will  first  came  into  operation— four  months 
after  the  death  of  the  maker  of  it.  Yet  that  will  bad 
no  force  of  its  own.  All  that  it  could  do  wa» 
what  its  testator  did,  and  what  he  did  was  to 
make  the  will.  He  made  it  before  his  death.  It  spoke 
with  his  last  breath,  and  what  he  could  not  then  say  by 
means  of  it  that  will  cannot  say  nor  ever  would.  Still 
it  had  force  to  devise  this  estate,  lliat  is  to  say  he 
who  made  it  was  competent  to  do  what  it  in  law 
effected.  Therefore  1  think  that  the  case  comes  within 
the  Finance  Act,  1894,  section  2.  But  I  have  arrived 
at  this  opinion  after  much  doubt,  and  by  a  train  o 
reasoning  in  which  I  am  conscious  that  there  may 
perhaiis  be  some  defect.  Still  I  think  this  conclnsiov 
is  right  ;  for  my  learned  brother  Channell  has 
arrive<l  at  the  same  end  by  a  different  road. 
Estate  duty  must  therefore  be  paid.  How  that  duty 
shall  be  calculated  remams  to  be  determined.  I  am  jof 
opinion  that  this  property  is,  by  virtue  of  the  Finance 
Act,  1894 V  sections  6  and  22  (1)  (i),  and  by  virtue  of 
section  2  of  the  Settled  Land  Act,  1882,  to  be  con- 
sidered as  settled  property, and  therefore  is  liable  only  to 
such  duty  as  can  be  charged  upon  it  having  regard  to^ 
those  provisions.  I  understand  that  additional  settle- 
ment duty  is  not  in  this  ease  claimed. 

Mtt.  Justice  Channell  said  :— The  question  we  have- 
to  decide  is  whether  estate  duty  is  payable  by  the 
petitioners  as  upon  the  passing,  or  supposed  passing, 
of  the  property  on  the  death  of  John  Scott,  jun. 
During  the  argument  of  this  case  I  certainly  was  of 
opinion  that  the  question  must  be  determined  by 
ascertaining  what  was  the  true  legal  construction 
of  the  material  provisions  of  the  Finance  Act.  These 
provisions  are  extremely  intricate,  and  when  we  came  to 
apply  them  to  the  case  before  us  it  was 
very  difficult  to  arrive  at  any  clear  conclusion  as  to 
their  effect.  I  was,  however,  then,  and  I  still  am, 
unable  to  bring  myself  to  the  conclusion  that  the  pro- 
perty really  did  pas8  on  the  death  of  John  Scott,  jun., 
even  undor  the  definition  of  property  passing  given  by 
section  22  (1)  (/)>  and  certainly  not  without  it.  I  think 
that  is  so  whether  **  passing  on  the  death  "means 
passing  in  point  of  time  on  the  death  or  *^  passing -by 
reason  of  the  death,"  as  suggested  by  the  Solicitor-- 
General.    It     seems     to     me    that    after  the  death 
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of  J«ftM  Scott,  jm.,  as  hHan  it,  tbe  freehold  pra- 
■MS  iiMisrl  absolHtcl  J  the  propoty  of  Joks  Scott, 
sea.  XotUsc  fas.1  happeaed  citlKr  to  psss  the  pro- 
pBij  m  tfcMo  or  to  isieifcie  with  Seoti,  seB.*s, 
aksolnto  fi^bft  to  dispose  of  tkeai  ss  be  plsascd.  The 
l«iipeilj  Beither  psMtd  oo  the  death  m  point  of  thne, 
aord^l  it  thai  or  erer  pass  by  wsieii  of  the  death. 
Itpiwei  bf  raasoBsiJokB  Seott.  sea.'s  death  and 
of  his  dispositioB  of  the  prepercy.  The  qv 
whtUiei  JoIbi  Seott,  jam.,  was  coBpetcnt  to 
«if  the  property  withiB  the  meamints  of  sortion  3  (1)  (<i) 
is  sumsolMt  more  diAeelt.  It  is  ssid  oo  the  one 
thst  aay  saaa  who  diesi  leaving  both  a 
aai  a  child  hwimg  is  made  cooipetcnt  by 
the  Wnii  Act  to  dispoaa  of  aoytfaiBf?  which  the 
parent  vsy  hsppen  aftcmank.  diirin|^  the  life  of  the 
grandchild,  to  leave  to  hnn  by  wiU.  But.  at  most,  the 
son  only  directs  to  whom  the  prupeitjf  shall  go  if  his 
father  choooe*  to  aiiopt  that  mode  of  dispoi^tion.  and  it 
is  really  the  father  who  dispooes.  Farther,  there  is  a 
doobt  whether  to  bring  the  case  within  section  2 
<1)  ('■>  there  most  be  power  to  di^epone  of  the 
^perifc  fireehoM  hooaes  in  qik^^oo,  which  is  more 
difteolt  still  to  5e«.  I  have,  however.  A>nie  to  the 
oonrlnnoB  that  this  case  does  not  torn  so 
the  eonmdeiataon  of  these  daows  of  the 
.let  as  ^nn  the  qoestioo  of  the  true  roostnirtion  of 
the  Wills  Act.  Uliat  is  the  meaning  of  the  deriae 
**  taking  effect  as  if  the  son  had  die<i  imme- 
<liAt^ly  after  the  faOier."  Kindenley.  V.^..  m 
**  Pterre  r.  Gmham  "  states  the  effect  of  the  statute 
eorrectly  when  be  ssvs  that  the  '"'  Act  simplr 
prolongs  the  life  of  the  legatee  for  a  par- 
tirolar  fiuipewe — namely.  t«>  fwyfeut  a  fegney 
given  to  a  duM,  dying  before  bat  leaving  issue 
which  SM tired  the  testator,  from  lapamg.  ami  does 
not  praloog  the  life  for  any  other  porpose."  Bol  the 
Aet  does  mvjnst  a  little  more.  What  the  Act  docs  ay 
is  thst  the  devise  is  not  to  lapne.  bat  is  to  take  effect 
^•ssifthesott  had  died  after  the  father.'*  Now,  how 
is  this  to  be  carried  oat  ?  If  the  son  has  died  intestate 
bes  ss  he  weald  if  the  sno  had  in  fact  survived  his 
If  the  SOB  has  ma«le  a  will  rimtaining  appmpriate 
words,  by  usidniry  devise  or  otLeeBise.  to  carry  the  pro- 
perty .the  deiiseait  take.  If  the  son  has  die«t  insoUent,  the 
creditoes  take.  So  far  the  nmtter  is  fairly  clear.  Bat 
what  do  they  tnhn  ia  each  esse  ?  An<l  docs  the  Gkown 
take  anything  ?  If  the  s«ib  had  in  fact  suiwved  the 
father  tiie  bcMefkriarias  of  the  um  would  have  tsken  the 
piapeiti  nbject  to  the  psyment  of  duties  to  the  Crown. 
The  duties  are  a  dttrge  on  the  property.  If 
those  doties  am  not  to  be  pai«l  when  the  devisees 
get  the  property  by  virtue  of  the  Wills  Act 
the  beneficiaries  will  take  mnce  than  if  the  sob 
hod  «crviTc*i  the  father.  Is  this  making  the 
c'evise  take  effect  as  if  the  Mm  ha«l  survired  the  father. 
It  «ems  to  me  that  it  is  ^ving  the  «lerise  a  differCBt 
effect,  and  the  only  way  t<>  frive  it  the  ssme  effect  is  to 
boki  that,  as  the  Wills  Act  gives  th^  pmperty  to  the 
devimes  of  the  sob  as  if  be  had  «urvivnl  his  father,  it 
gives  it,  anbject  to  the  same  tiuties.  ss  if  the  son  had 
^Bi»i»ed  the  father.  His  Lordship  reft^rrcil  to  the  cases 
of  **  Execntovsof  IVrrf  v.  The  Queen'*  (L.R.,4  Exch., 
•37\  "  LoH  Advocate  v.  Bo^  "  i^lStM]  A.  C.87),  and 
•'  Att4>mey-0«nenl  v.  Uqyd  -  ulSPoJ  1  Q.B.,  497^ 
as  supporting  this  view,  and,  after  discussnng  the  cbam 
he  proceeded.  Bstato  doty  is,  in  my  opinion,  pay- 
able, and,  of  coarse,  upon  the  view  I  have 
taken  the  settlement  qoestion.  which  would  have 
been  one  off  some  diflicalty,  does  not  ari^.  I  think  there 
nna  iB  fact  a  settlement  by  the  combine^l  effect  of  the 
two  wills  and  of  the  Wills  Act,  bat  I  think  tfeit  effect 
most  be  given  to  it  ss  if  the  son  had  survived — that  is 
o  my,  that  it  takes  effect  as  a  settleiueut  made   by  the 


eon.    The  duty  ont  off  this  property  ssoit  be  the  i 

if  theeoBhadsorrived.  Ihe  nteof  dnty  on  the  ] 

thenfore,wiII  be  arrived  at  hf  takaig  tl 

to  the  iaupeciy  when  aggregated   with  the 

periy  of  John  Scott,  jmL    I   do  not  ki 

Crown  damm  any  additjonal  doty— that  is  to  say,  at  a 

higher  rale  than  paid  on  the  £1«,000,  the   property  off 

.   John  Scott,  pm.,  by  reMon  off   the  aggregation  with  H 

off  tins   freehold   propert>  :    bat    I    dn   Bot  thiBk  the 

j   Chrnn  entitled  to  soch  a   higher  rate   on  the  £16,000. 

'   Ihe  Wills  Art  gives  the  doty  OB  tiie  property  pBBBBg  hy 

i   virtne  of  it  ;  bat  it  is  dificnlt  to  see  how  it  conld  give 

I  a  higher  duty  on  otiier  fvoperty.    This  case   thnald  be 

dealt  with  as  conOBg  BBder   section  7    («i    M)  and  (M, 

which  proriwoB  happens  to  fit  this  esse.    These  most  be 

jndgment  for  the  Cmm. 

(Solicitors— Crawley  and  Arnold,    for  the  petitioner  ; 

;   The  Sfolieitor  for  Inland  Sevenne,  for  the  Crown.] 
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Chan.  Div.         }  \SS9. 

Ekan-Hanty,  J.)  )  IVc.  IS. 

BCmDETT  V.  STASDAKD  EXPU»mATIOtX  l^MTAXT 
(LlXlTKUt.* 

Company— SluuvB—Certificnte — Neglect  of  Com- 
pany to  issue  share-oertificBtes  vithin  a  reason- 
able  time. 


This  was  an  action  of  a  very  peculiar  nature.  The 
plaintiff,  3lr.  Frvderick  Bnnlett.  a  stock  joltber  and  a 
nwmber  of  the  London  St.^k  Ex^ange. 
dedaratit^  that  he  was  entitled  to  a  eertificate 
the  seal  of  the  company,  duly  ogne^l  and  coosterngned, 
in  respect  off  1,763  Stares  therein,  an  order  on  the 
def cnJant  company  forthwith  to  cssne  the  eertificate,  aad 
damsges  for  vrrongfolly  refusing  or  negiocting  to  imne  the 
eertificate.  Only  nomina]  daamgcs  were,  howcrer, 
claimevl  at  the  Bsr.  llie  conqiany  was  incorpocatcd  on 
February  11,  1$9S,  with  a  nominil  ihare  eapital  of 
£1.500.000  in  £1  diarcs.  On  May  12.  1S99.  the  com- 
pany isBBHl  s  prospectus  offering  oOO,000  of  the  shares 
for  paMic  subscript  ion,  lOii.  being  parable  on  spplica- 
tion  and  10$.  «)n  allotment.  The  plaintiff  applied  for 
1,763  shares  on  Slay  IS,  1$99,  and  paid  the  applieation 
moDe3rs  ( £^81  10s.),  and  on  May  20,  1S99,  received  noticn 
of  allotment  of  all  the  $haiv<  apf>lied  for.  On  May  33, 
1<99.  the  iilaintiff  paid  the  t*th(>r  10s.  per  shanr  dne  on  his 
shares.which  were  therefore  fully  pasd  up.  Claose  10  of  the 
articles  of  a^soeisti^m  |-rt>vi<le.l  as  follows  :— TV^  certi- 
fieates  of  title  to  shares  shall  bo  is$ae<l  nntlerthe  seal  of 
the  company  an«l  signed  by  two  dirert^^rs  and  coonter- 
siiened  by  the  secretary  or  some  other  person  sppointcti 
by  the  tlirectors.  Every  member  shall  be  entitled  to 
one  certificate  for  the  Glares  n^gisteml  in  hb^  name  or 
to  several  cv^rtificates  each  for  a  part  of  «*ich  shares. 
Every  certifieate  of  shares  dnll  specify  the  denoting 
numl^rs  of  the  shares  in  re^^^ct  of  which  it  was  imoed 
ukI  the  amonnt  pail  up  thereon.'*  The  plaintiff,  being 
uuab*e  to  obtain  his  certiorate,  commenced  the  tstamt 
action  en  November  :*S.  lSt»^>.  The  defendant^  pleade«1 
that  they  hsd  }v\x*eeded  with  every  expe«1ition  to  pre* 
pare  for  the  issoe  in  the  oriinary  cvturw  cf  the  certi- 
ficates fi^  shares  t«>  the  persons  entitled  to  the  suae, 
and  that  it  was  the  duty  of  the  <Vfcnd«nts.  in  the 
special  cimuu.«tances  of  the  case,  in  the  general  interest 
of  all  entitled  to  certificates,  to  issoe  the  ccrtxffeates 
tt^  all  simultaneously,  without  any  priority  to  any  in> 
dividual  or  sectitm  of  indivi^hmls.  In  arg:oHHBt  it  was 
contended  on  liehalf  off  the  coiapaay  that,  as  under  cer- 
tain contracts  referred  to  in  the 
psi^l-up  shar^  were  to  be  issoed  to  the 
holders     of     nine     amalgamating     ctMupanies, 

^Bcfioned  bv  F.  Et  iss,  Ea*^  Rarrincr^iasv. 
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•hAres  eonld  not  be  isfoed  for  six  calendar  months 
(and  which  period  might  be  extended),  the  certi- 
ficates for  the  cash  shares  could  not  be  properly 
issued  before  the  other  oertiflcates,  and  that  the  direc- 
tors could  not  be  oonpelled  to  split  their  issue  of  certifi- 
cates into  two  issues.  A  number  of  the  Stock  Exchange 
rules  were  referred  to  with  reference  to  what  was  re- 
qaiied  to  obtain  a  special  settlement.  Ice.  Several 
witnesses  were  also  called  to  show  the  time  occupied 
hj  other  eompanies  in  getting  out  their  certificates. 

Mr.  Warmington,  Q.C.,  Mr.  Rufns  Isaacs,  Q.C.,  and 
Mr.  Stewart  Smith  w  re  for  the  plaintiff  ;  and  Mr. 
Swinfen  Eady,  g.C,  Mr.  Etc,  Q.C,  and  Mr.  Whinney 
for  the  company. 

Mb.  J03TICB  Cozkns*Habt>t,  in  the  oonrse  of  his 
judgment,  said  that  there  were  about'  3,000  applicants 
under  the  prospectus.  Hie  plaintiff  contended  that  under 
the  articles  be  was  entitled  to  his  certificate.  His  Lord- 
ship said  he  must  import  into  article  10  the  words 
**  within  a  reasonable  time."  The  article  could  not 
mean  that  a  person  to  whom  shares  had  been  allotted 
was  only  entitled  to  his  certificate  if  and  when  the  com- 
pany was  minded  to  give  it.  What  was  a  reasonable 
time  ?  The  mere  physical  difficulty  of  issuing  the  certi- 
ficates must  have  been  got  over  long  ago.  But  it  was 
said,  in  effect,  that  the  company  was  not  bound  to  issue 
the  certificates,  or  that  a  reasonable  time  for  doing  so 
had  net  elapsed  ^hen  the  action  was  commenced. 
The  ground  set  up  was  that  it  appeared  by  the 
prospectus  that  the  company  was  to  take  over 
a  number  of  businesses  to  be  paid  for  in  shares, 
and  that  these  shares  amounted  to  over  700,000. 
Under  the  agreements  shareholders  in  other  com- 
panies had  an  option  to  take  shares  in  the  defendant 
eompany  within  a  time  which  might  be  extended  to  six 
months  and  might  be  further  extended  by  the  company. 
It  was  contended  that  at  any  rste  until  the  six  months 
had  expired  no  certificates  of  shares  ought  to  be  issued. 
The  eompany  was  not  bound  to  allot  shares  at  once,  but 
if  allotments  were  in  fact  made  it  was  bound  to  issue 
certificates  for  the  shares  allotted  within  a  reasonable 
time  :  and,  in  considering  what  time  was  reasonable, 
•the  Court  was  not  bound  to  take  into  account  the  fact 
that  the  prospectus  referred  to  certain  contracts  under 
which  the  certificates  in  respect  of  oth^r  shares  could 
not  be  issued  for  six  months.  Hie  plaintiff  was  accord- 
ingly entitled  to  the  declaration  he  asked  for,  and 
the  company  must  issue  the  certificate  to  him  on  or 
before  the  1st  of  January,  and  must  pay  the  costs  of  the 
action. 

[Solicitors— Morley,  Shirreff,  and  Co.  ;  Slaughter 
and  May.] 


Chan.  Div.     1 
(Farwell,  J.)    I 


1899. 
Dec.  18. 


ISAACS  V.  EVANS.* 


Frauds,  Statute  of — Partnership,  alleged  contract 
of — Part  performanoe. 


This  action  related  to  an  alleged  partnership  in  a  gold 
mine  in  Wales.  One  of  the  plaintiffs,  Thomas  Evans, 
alleged  that  he  and  the  defendant,  Meredith  Evans,  had 
had  several  transactions  together  as  partners  in  joint 
adventures  in  relation  to  gold-mining  properties  in 
Wales  and  that  in  the  mouth  of  April,  1898,  tiiey  de- 
termined to  acquire  a  certain  property  at  Garthgell,  in 
Merioneth,  with  a  view  to  mining  for  gold.  The  owner 
of  the  property  was  one  John  Vaughan,  and  the 
plaintiff   Evans   alleged   that   he   and   the     defendant 

*Seported  by  W.  H.  PoBTxa,  Esq..  Barrister-at-Law. 


arranged  with  him  for  the  grant  of  a  lease  to  th*^ 
defendant  on  behalf  of  himself  and  the  plaintiff  £vans« 
and  such  lease  was  accordingly  granted, and  further,  that 
a  Crown  licence  was  granted  to  the  defendant  on  behalf 
of  himself  and  the  plaintiff  Evans.  The  defendant  haa 
worked  the  mine  since  the  date  of  the  lease  and  the 
licenee.  In  November,  1898,  the  plaintiff  Evans 
assigned  to  the  other  plaintiff,  Godfrey  F.  Isaacs,  his 
moiety  of  the  term,  with  rights  and  powers  uuder  the 
said  lease  and  licence.  The  plaintiffs  alleged  that  the 
defendant  had  refused  to  recognize  their  title  or 
interest,  and  that  he  wrongfully  claimed  to  be  himself 
fully  entitled  to  all  the  benefit  arising  under  the  said 
lease  and  licence.  They  accordingly  claimed  (1)  a 
declaration  that  the  defendant  is  a  trustee  of  one 
moiety  of  the  property  at  Garthgell  for  the  plaintiffs  or 
one  of  them  ;  (2)  an  account  ;  (3)  an  injunction. 
The  defendant  denied  the  .existence  of  a  partner- 
ship, and  pleaded  the  Statute  of  Frauds.  In  reply, 
the  plaintiffs  set  up  acts  which  they  alleged  to  be  part 
performance  of  the  partnership  agreement. 

Mr.  Justice  Farwell   said   that  he  would  first  deal 
with  the  plea  of  the  Statute  of  Frauds. 

Mr.  Badcock,  Q.C.  (Mr.  E.  Ford  with  him),  on  be- 
half of  the  plaintiffs,  said  that  the  Statute  of  Frauds- 
could  be  got  rid  of  on  two  grounds — (1)  because  there- 
had  been  part  performance,  and  (2)  because  the  statute 
could  not  be  made  an  instrument  of  fraud.  On  the  first 
point,  he  submitted  that  acts  had  been  done  which  con- 
stituted a  part  performance  of  the  partnership  contract,, 
and  that  the  Court  should  have  parol  evidence — 
**  Forster  v.  Hale  *'  (3  Vesey,  695,  5  Vesey,  308),  and 
liindley  on  Partnership,  5th  Edition,  p.  84.  Parol 
evidence  was  admitted  in  **  Forster  v.  Hale.**  **  Car- 
rick  V.  Skidmure  *'  (2  de  G.  and  J.,  52)  seemed 
to  be  against  him,  but  that  ca^e  was  clearly  distinguish- 
able, as  the  laud  had  been  acquirod  before  the  partner- 
ship, whereas  here  the  land  was  acquired  after  thtt 
partnership.  On  the  second  point,  '*  Rochefoucauld  t. 
Boustead  "  ([1897]  1  Ch.,  196)  and  **  Davis  v. 
Whitehead  *'  ([1894]  2  Ch.,  133)  proved  that  the 
statute  could  not  be  set  up  to  cover  a  fraad. 
His  case  was  that  the  defendant  had  here 
wrongfully  appropriated  the  benefit  of  the  lease  and 
the  licence,  and  ought  not  to  be  allowed  to  escape  by 
simply  pleading  the  statute.  Lastly,  the  acts  of 
pert  performance  need  not  be  referable  to  the  actual 
contract  set  up  by  the  plaintiff,  but  to  some  such  con- 
tract (see  Fry  on  Spec.  Perf.,  sec.  582). 

Mr.  Hughes,  Q.C.  (Mr.  Ingle  Joyce  with  him),  was 
not  called  on. 

Mb.  Justice  Farwell,  in  delivering  judgment,  said 
that  in  his  opinion  he  would  be  going  too  far  not  to- 
allow  the  plea  of  the  Statute  of  Frauds.  It  was  clear 
on  the  cases  that,  before  evidence  could  be  admitted  as 
to  the  contract,  it  must  be  shown  that  there  actually 
was  a  partnership — ^to  show  that  a  partnership  existed 
was  a  necessary  antecedent  to  parol  evidence.  In 
"  Forster  v.  Hale,"  for  example,  there  was  a  clear 
partnership  between  four  persons  as  bankers.  It 
was  impossible  to  escape  the  statute  by  simply 
putting  in  the  word  partnership.  If  it  were 
not  so  it  would  be  enough  for  the  pleader  in 
each  case  merely  to  plead  a  partnership,  and  that 
would  amount  to  a  repeal  of  the  statute.  '*  Carrick 
v.  Skidmore  **  seemed  to  him  to  be  a  case  directly  in 
point,  and  he  must  be  bound  by  it.  Then  as  to  the 
cases  cited  by  Mr.  Badcock  that  the  statute  could  not 
be  used  as  an  instrument  of  fraud,  those  were  all  cases 
dealing  with  trusts.  But  here  there  was  no  question  of  a 
trust  till  the  partnership  was  proved, and  the  partnership 
had  not  been  proved  to  eiist.  He  took  the  law  to  be  aa 
stated  by  Lord  Justice  Cotton,  in  **  Britain  v.  Rossiter  " 
(11  Q.B.D.,  123)  and  by  Lord  Selbome  in  '*  Maddison 
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^.  Aldenon  "  (8  App.Cma.,  467).  As  to  ihe  acts  being  I 
referable  to  **  some  soch  contract  '*  be  was  of  opinion 
that  this  was  one  of  those  cases  in  which  all  sorts  of  acts 
might  be  set  qp  which  were  not  referable  to  any  eon- 
-traet  of  partnership  at  all.  It  was  just  one  of  those 
cases  to  which  the  statute,  in  his  judgment,  was  meant 
to  apply.  The  action  must,  therefore,  be  dismissed 
with  costs. 


-Q.B    Dir.  (Darling  and  > 
Cbannell,  JJ.)  | 


1899. 
Dec.  18. 


WBLSH  V.  MAYOB,  &C.,  OF  WEST  HAM.* 

Local  Goyemment— Buildings— Contravention  of 
by-laws — Continuing  offence — Liability  for — 
Builders— Public  Health  Act,  1875,  sec.  158. 


This  was  an  appeal  by  case  stated  from  a  conviction 
hy  the  deputy  stipendiary  magistrate  of  West  Ham.  An 
information  was  laid  by  the  respondents  against  the 
appellants  for  that,  having  been  convicted  on  Novem- 
ber 30,  1 898,  of  an  offence  committed  on  Beptember  3, 
1898,  against  one  of  the  by-laws  of  the  borough 
relating  to  buildings,  they  did  continue  snch  offence  for 
85  day  after  written  notice,  contrary  to  section  158  of 
the  Public  Health  Act,  1875.  The  by-law  was 
one  providing  for  a  sufficiency  of  air  space  about 
buildings  to  secure  a  free  circulation  of  air. 
The  appellants  were  builders,  and  in  1898  they  rebuilt 
for  the  Commercial  Brewery  Company  (Ltd.)  the  Dew- 
^op  Inn,Arkwright-street,  in  the  borough  of  West  Ham. 
The  conviction-  on  November  30,  1898,  was  admitted, 
but  it  was  stated  that  after  that  date  the  appellants  had 
not  been  iu  possession  of  the  premis«9S,and  had  no  right, 
power,  or  authority  to  go  upon  them.  The  premises 
remained  in  the  same  condition  as  on  September  3, 
1898,  and  as  on  the  date  of  the  conviction.  The  notice 
given  by  the  respondents,  who  were  the  urban  authority, 
was  served  on  the  appellants  on  January  20,  1899.  The 
magistrate  held  that  the  existence  of  the  building  in  the 
condition  above  stated  was  a  continuing  offence,  and 
•convicted  the  appellants.  Section  158  of  the  Public 
Health  Act,  1875,  after  providing  that  an  urban 
authority  may,  af fcer  notice,  pull  down  any  building  not 
«rected  in  accordance  with  their  by-laws,  enacts  that : — 
*'  Where  an  urban  authority  may  under  this  section  pull 
down  or  remove  any  work  begun  or  executed  in  contra- 
vention of  any  by-law,  or  where  the  beginning  or  execn- 
ti3n  of  the  work  is  an  offence  in  respect  whereof  the 
offender  is  liable  in  respect  of  any  by-law  to  a  penalty, 
the  existence  of  the  work  during  its  oontinusnce  in  such 
a  form  and  state  as  to  be  in  contravention  of  the 
by-law  shall  be  deemed  to  be  a  continuing  offence, 
but  a  penalty  shall  not  be  incurred  in  respect  thereof 
after  the  expiration  of  one  year  from  the  day  when  the 
offence  was  committed  or  the  by-law  was  broken." 
The  appellants'  contention  was  that  they  could  not  be 
convicted  of  a  continuing  offence  inasmuch  as  they 
were  not  owners  of  the  premises  and  could  not 
comply  with  the  respondents'  notice  without  committing 
A  trespass.  *'  Marshall  y.  Smith  "  (L.R.,  8  C.P.,  416), 
••  Rumball  ▼.  Schmidt  "  (8  Q.B.D.,  603),  '•  Reay  v. 
Mayor ,&e.,  of  Gateshead  "  (55  1^.7.,  92),and  **  Smith 
▼.  Legg  "  ([1893]  1  Q.B.,  398)  w.re  cited 

Mr.  Boydell  Houghton  appeared  for  the  appellants  ; 
and  Mr.  Qwynne  James  (Mr.  Asquith,  Q.C.,  with  him) 
for  the  respondents. 

The  Court  allowed  the  appeal. 

Mb.  Jir^TlCB  Daalino  said  that  if  the  building  was 
put  up  in  contravention  of  the  Act  the  local  authority 
might  have  ordered  it  to  be  pulled  down.    The   statute 

*Bef>orted  bf  0.  G.  Wzlbeajbak.  £iq.»  Btfri«ter-at<L»w. 


went  on  to  say  that  if  the  building  remained  in  that 
condition  there  was  a  continuing  offence.  The  question 
was,  Who  committed  the  continuing  offence  ?  The 
builders,  the  appellants  in  this  case,  had  done  wrong  in 
the  first  instanoe,  and  had  been  convicted  for  it,  but 
before  the  notice  in  respect  of  which  these  proceedings 
were  taken  was  served  they  had  gone  away  and  had 
nothing  more  to  do  with  the  building.  The  local  autho- 
rity had  it  in  their  own  hands  to  put  an  end  to  the 
offence  either  by  pulling  the  building  down  or  by  proceed- 
ing against  the  person  or  persons  who  really  continued 
the  offence.  The  statute  did  not  say  that  the  person 
who  first  committed  the  offence  was  responsible  for  its 
continuance.  Such  a  person  was  responsible  for  his  own 
misfeasance  ;  but  it  did  not  follow  that  another  person 
might  not  be  lesponsible  for  continuing  the  offence. 
That  person  need  not  be  the  original  builder. 

Ma.  JusnoB  Channell  said  that  be  was  of  the  same 
opinion.  The  latter  part  of  section  158  was  introduced 
to  meet  the  case  of  *'  Marshall  v.  Smith,"  in  which  it 
was  held  that  suffering  a  wall  built  in  contraven- 
tion of  a  by-law  to  remain  unaltered  was  not  a  **  con- 
tinuing offence."  As  the  offenee  was  building  the  wall, 
not  pulling  it  down  was  not  a  continuance  of  the  offence. 
The  question  was,  Who  is  the  person  guilty  of  the  con- 
tinuing offence  in  this  case  ?  The  Act  might  have  said 
that  the  original  builder  was  the  person  guilty.  The 
Court  were  asked  to  assume  that  the  Act  meant  this 
because  the  section  limited  the  penalties  to  one  year. 
His  Lordship,  however,  thought  that  the  reasonable 
meaning  of  the  section  was  that  the  person 
who  was  liable  for  the  continuing  offence  was 
the  person  who  actually  oontinued  it.  If  the 
local  authority  could  not  find  out  who  that 
person  was  so  much  the  worse  for  them.  The  Act,  at 
all  events,-  provided  (in  section  306)  maehinery  for  dis- 
covering the  owner.  There  was  nothing  in  the  Act 
which  obliged  their  Lordships  to  hold  that  there  was 
here  a  continuing  offence  by  the  person  or  persons  who 
originally  erected  the  building.  In  **  Reay  t.  Mayor, 
&c.,  of  Gateshead  "  Mr.  Justice  Hawkins  was  reported 
to  have  used  language  which  justified  the  decision  of 
the  learned  magistrate.  The  words  attributed  to  him 
were,  '*  If  this  section  had  been  passed  before 
'  Marshall  v.  Smith  '  there  would  have  been  no  doubt 
at  all  that  the  penalties  there  would  have  been  properly 
imposed."  But  having  regard  to  the  actual  decision  in 
^'  Marshall  v.  Smith  "  this  language  was  inaoourate 
and  might  have  been  incorrectly  reported. 

[Solicitors— Albert  Saunders,  for  the  appellant  ; 
Hillearys,  for   the  respondent.] 


Q.B.  Div. 
(Bigham,  J.) 


1899. 
Deo.  18. 


THB  DUKB  OF  WESTMINSTEB  AS  GUSTOS  BOTULOKUM  OF 
THB  COUNTY  OF  LONDON  AND  THB  LONDON  COUNTY 
COUNCIL  V.  1-HE  DUKE  OF  BBDFOBD  A.S  CU8T08  BOTU- 
LORUM  OF  THB  COUNTY  OF  MIDDLESEX.* 

Metropolis— Local  Government  Act,  1888,  sec.  40 
— Property  liable  to  apportionment — Records  of 
the  County  of  Middlesex— Custody  of. 

The  plaintiffs  claimed  a  declaration  that  the  records 
of  the  old  county  of  Middlesex  existing  on  April  1, 
1889,  and  then  deposited  at  the  Guildhall, Westminster, 
were  in  the  joint  legal  custody  of  the  Gustos  Rotulorum 
of  the  County  of  London  and  the  Cuiitos  Rotulorum  of 
the  county  of  Middlesex,  or  that  such  of  the 
said  records  as  related  to  the  locality  now 
known     as     the   County     of     London     were     in    the 
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legal  custody  of  the  Custos  Rotolorum  of  the 
County  of  London,  and  that  the  said  records  exist- 
ing on  April  1,  1889,  were  property  liable  to  apportion- 
ment between  the  prenent  counties  of  London  and 
Middlesex  within  the  meaning  of  section  40,  sobstx'tion  7 
of  the  Local  Government  Act,  1888(51  and  52  Vict.,  c. 
41). An  award  under  section  40  of  that  Act  had  been  made, 
upon  a  submission  of  all  matters  between  the  parties, 
1^  Commissioners  appointed  under  the  Act,  and  that 
award  had  not  dealt  with  these  records.  It  was  alleged 
that  among  these  records  were  documents  extending 
back  to  the  time  of  Edward  VI.  A  number  of  them 
were  of  purt^ly  local  interest  and  related  purely  to  that 
area  now  known  as  the  County  of  London. 

Sir  Edward  Clarke,  Q.C.,  Mr.  Avory,  and  Mr.  Daldy 
appeared  for  the  plaintiffs  ;  and  Mr.  Gripps,  Q.C.,  and 
Mr.  Danckwerts,  for  the  defendant. 

Mr.  JUifTiCE  BiGHAM  delivered  a  written  judgment 
as  follows  :— All  the  doeuments  in  question  came  into 
existence  before  the  passing  of  the  Act  of  1888.  They 
may  be  divided  into  two  classes  ;  first,  those  whieh 
relate  to  local  matters  dealt  with  in  quarter  sessions 
under  its  administrative  powers  ;  and  secondly,  those 
which  relate  to  the  exercise  of  its  criminal  jurisdiction. 
Before  the  passing  of  the  Act  on  which  the  i>laintiffs 
rely,  these  documents  were  kept  in  the  old  Middlesex 
Sessions-house  at  Clerkenwell  in  the  custody  of  the 
Clerk  of  the  Peace  of  the  county  of  Middlesex,  and 
there  they  still  were  when  the  Act  eamo  into  existence. 
Before  examining  the  particular  provisions  of  the  Act 
which  bear  directly  on  the  questions  in  this  case,  it  is 
worth  while  to  consider  its  general  soope.  The  first 
part  of  the  Act  provides  for  the  establishment  of  county 
councils  throufrhout  England  and  for  the  transfer  to 
such  councils  of  the  greater  party  if  not  the  whole,  of 
the  administrative  business  of  the  quarter  sessions  of 
the  counties  (sections  1,  2,  and  3.)  'the  second  part  of 
the  Act  provides  that  the  metropolis  shall  be  an  ad- 
ministrative county  for  the  purposes  of  the  Act  by  the 
name  of  the  Administrative  County  of  London,  the 
**  metropolis  **  being  defined  as  comprising  the  City  of 
London  and  certain  parishes  and  places  in  Middlesex, 
Surrey,  and  Kent.  It  further  provides  that  such 
portion  of  the  Administrative  County  of  London 
as  formed  part  of  the  eounties  of  Middlesex,  Surrey, 
and  Kent  should  be  severed  from  those  counties  and 
form  a  separate  county  for  all  non-administrative  pur- 
poses by  the  name  of  the  County  of  London  and  that  to 
such  County  of  London  a  sheriff  should  be  a]qK>inted, 
and  a  commission  of  the  peace  and  a  Court  of 
quarter  sessions  granted  and,  subject  to  the  provisions 
of  the  Act,  all  enactments,  laws,  and  usages  with 
respect  to.  counties  in  England  and  to  sheriffs, 
jnstiees,  and  quarter  sessions  were,  so  far  as  circum- 
stances would  permit,  to  apply  to  the  County  of 
Lomlon  (section  40, subsections  1  and  2).  ll)e  third  part  of 
the  Act  deals  with  questions  of  boundaries,  and  provides 
a  means  of  referring  to  Commissioners  appointed  by  the 
Act  certain  matters  for  their  determination.  Fart  IV. 
deals  with  questions  of  flnanee  and  with  matters  affect- 
ing the  property  of  county  councils.  Part  V.  deals  with 
the  appointment  and  duties  of  the  6fBoers  of  county 
oonncils,and  Part  YI.  contains  what  are  called  transitory 
provisions.  It  will  be  seen  from  this  short  reference  to 
the  general  scope  of  the  Act,tbat  one  great  object  which 
the  Act  had  in  view,  was  the  transfer  of  the  administra- 
tive dnties  of  quarter  sessions  to  the  county  councils, 
the  eriminal  jurisdiction  of  the  sessions  being  left  un- 
toQcfaed.  Referring  particularly  to  section  40,  sub- 
sections 1  and  2,  it  will  be  noticed  that  the  Act  created 
two  new  counties,  one  called  the  **  Administrative 
County  of  London  "  and  the  other  the  **  County  of 
London,"  the  former  to  be  governed  for  administrative 
purposes  by  the  London   County  Council  and  the  latter 


for  criminal  business  by  the  Court  of  quarter  sessions 
to  be  granted  under  this  Act.  The  areas  of  these  two 
counties  overlap,  but  they  are  not  co-extensive  ;  the 
first  includes  the  City  of  London, and  the  second  does  not. 
Thus  the  state  of  things  created  was  as  follows  : — The- 
City  of  London  retained  its  ancient  criminal  jurisdiction, 
but  its  administrative  jurisdiction  passed  to  the  County 
Council  of  the  Administrative  County  of  London.  The 
Middlesex  Quarter  Sessions  lost  its  administrative 
jurisdiction  in  that  part  of  Middlesex  which  formed 
part  of  the  **  metropolis  "  within  the  meaning  of  the 
Act,  and  it  also  lost  its  criminal  jurisdiction  over  the 
same  area,  the  one  jurisdiction  being  transferred  to  the 
County  Council  of  the  Admini^rative  County  of  London,, 
and  the  other  being  transferred  to  the  new]3r-appointed 
quarter  sessions  for  the  County  of  London  ;  but  it  re- 
tained its  criminal  jurisdiction  over  the  part  of  Middlesex 
which  was  not  transferred.  The  commission  of  the 
peace  and  the  quarter  sessions  for  the  new  County  of 
London  were  granted  on  January  SO,  1889,  and  on 
April  1  the  plaintiff,  the  Duke  of  Westminster,  was 
appointed  Custos  Kotulonun  thereof.  Some  time  after- 
wards an  agreement  was  entered  into  by  the  London  County 
Council  and  the  Middlesex  County  Council,  under  whiob 
certain  properties  were  apportioned  between  them. 
By  this  agreement  the  old  county  of  Middlesex  Sessions- 
hoose  at  Clerkenwell  went  to  the  County  of  London,, 
and  the  Sessions-house,  known  as  the  Guildhall,  at 
Westminster,  went  to  the  county  of  Middlesex.  Thus, 
the  actual  possession  of  the  Clerkenwell  Sessions* 
house  passed  from  the  county  of  Middlesex.  There- 
upon the  then  Earl  of  Strafford,  who  was  the  Custos 
Uotulorum  of  the  county  of  Middleses^,  authoriieed  tbe- 
Clerk  of  the  Peace  of  the  county  to  remove  all  the 
records  and  documents  to  the  Guildhall  at  Westminster,, 
and  they  were  accordingly  taken  there.  The  present 
defendant,  the  Duke  of  Bedford,  is  the  suooessor  to  the 
Earl  of  Strafford,  in  his  office  as  Custos  Rotu- 
loriun,  and  as  such,  he  claims  to  retain  the  documents.. 
It  appears  to  me  that  the  documents  are  now  lawfully 
in  the  custody  of  the  defendant  unless  the  Act  of  Parlia- 
ment has  deprived  him  of  the  right  to  hold  them.  H» 
is  the  Custos  Rotulorum  of  the  county  of  Middlesex, 
and,  as  such,  he  is  the  keeper  and  guardian  of  the 
records  of  the  county.  Does  it  matter  that  since  the 
documents  in  question  came  into  existence  the  area  of 
the  county  has  been  diminished,  and  the  jurisdiction  of 
the  quarter  sessions  cut  down  ?  I  think  not,  because,, 
although  these  changes  have  taken  place,  the  county 
still  exists  with  its  own  quarter  sessions  and  its  own, 
C-ustos  Rotulorum  as  before  ;  and  the  legal  consequence 
of  such  a  state  of  things  is  that  the  defendant  is- 
entitled  to  the  possession  of  the  documents.  Tlien  do 
the  provisions  of  the  Act  make  any  difference  ?  The 
plaintiffs  say  they  do,  and  they  rely  particularly  on- 
sections  64  and  40.  The  first  of  these  two  sections  is 
of  general  application — that  is  to  say,  it  relates  to  all 
counties  in  England  and  Wales  affected  by  the  Act.. 
The  second  applies  only  to  the  metropolis  as  defined 
by  section  100  of  the  Act.  Section  64  is  in  Part  VI., 
which  deals  generally  with  matters  of  finance.  It  pro- 
vides that  all  property  of  the  quarter  sessions  of  a 
coimty,  or  held  by  a  clerk  of  the  peace  for  any  publio- 
uses  and  purposes  of  a  county,  shall  pass  to  and  vest  ii^ 
and  be  held  in  trust  for  the  oovncil  of  the  county.  By 
the  definition  elause,  section  100,  **  property  "  is  to 
include  registers,  books,  and  doouments,  and  when  used 
in  relation  to  any  quarter  sessions  or  clerk  of  the  peace- 
it  is  to  include  any  property  belonging  to  or  vested  in 
or  held  in  trust  for  such  quarter  sessions  or  clerk  of 
the  peace.  Beading  section  64  by  the  light  of  the 
definition  clause  it  seems  to  me  that  all  documents 
of  the  kind  mentioned  in  the  statement  of  claim 
wonld  by  its  operation  pass   from  the  eostody   of   the- 
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qoArter  Mflrions  of  any  county  and  of  its  clerk  of  the 
peace  to  the  custody  of  the  newly-eoostitated  council  of 
soeh  county.  But  there  is  a  proviso  to  the  section  which 
is  in  the  following  words  :— '*  Provideil  that  the  exist- 
ing records  of  or  in  the  custody  of  the  Court  of  quarter 
sessions  shall,  suhject  to  any  order  of  that  Court, 
remain  in  the  same  custody  as  would  have  been  if  this 
Act  had  not  passed. "  There  is  no  definition  of  the 
word  *•  records, '*  but  I  see  no  reason  for  cutting  down 
its  meaning.  The  records  which  are  to  remain  undis- 
turbed are  the  existing  records,  and  they  are 
not  only  the  records  of  the  quarter  sessions, 
but  also  those  in  the  custody  of  the  quarter 
sessions.  Perhaps  the  draftsman  had  in  his  mind 
a,  distinction  between  those  documents  whioh  are 
nominally  in  the  keeping  of  the  Custos  Rotulorum  and 
those  which  may  be  said  to  be  in  the  keeping  of  the 
clerk  of  the  peace,  but  anyway  all  are  to  remain  undis- 
turbed in  the  custody  in  which  they  were  before  the  Act. 
If  I  am  right  in  this  view  of  the  meaning  of  the  proviso 
the  effect  of  the  Act  in  the  case  of  any  other  county 
than  that  of  Middlesex  (and  perhaps  Surrey  and  Kent) 
woul  1  be  that  all  the  existing  documents  of  Quarter 
sessions  would,  on  the  transfer  of  the  administrative 
business  to  the  County  Council,  remain  in  the  custody  of 
the  clerk  of  tbe  peace  as  representing  the  Custos  Rotulo- 
rum and  the  quarter  sessions.  No  inconvenience  would 
arise,  for  with  two  unimportant  exceptions  the 
offices  of  clerk  of  the  County  Council  and  of 
'olerk  of  the  peace  are  both  held  by  the  same 
person,  who  is,  subject  to  the  directions  of  the  Custos 
Rotulorum, or  the  quarter  sessions, or  the  County  Council, 
as  the  case  may  require,  to  have  charge  of  and  be  re- 
sponsible for  the  records  and  documents  of  the  .coonty 
(ieetiou  83,  subsections  1  and  3).  Then,  is  Middlesex 
to  be  an  exception  ?  This  turns  on  the  meaning  of  sec- 
tion 40 «  subsection  6.  I  have  already  dealt  with  sub- 
sections 1  and  2  of  this  section,  by  which  the  Admini- 
strative County  of  London  and  the  County  of  London 
Were  created.  The  sixth  subsection  of  section  40  is  in 
the  following  terms  :— **  The  provisions  of  this  Act  with 
respect  to  the  powers,  duties,  and  liabilities  of  county 
councils  and  the  transfer  of  property,  debts,  and  liabilities 
of  counties  to  county  councils  shall  apply  to  the  Ad- 
ministrative County  of  London  in  like  manner  so  nesrly 
as  circumstances  admit  as  if  the  quarter  sessions 
justices  and  clerks  of  the  peace  of  the  counties  of 
Middlesex,  Surrey,  and  Kent  had  been,  as  far  as  regards 
the  metropolis,  the  quarter  Sessions  justices  and  clerk 
of  the  peace  of  the  Administrative  County  of  London.'' 
Now  section  64  is  a  provision  of  the  Act  with  respect 
to  the  transfer  of  property  of  counties  to  county 
councils.  The  words  of  section  64,  **  all  property  of 
the  quarter  sessions  of  a  county  or  held  by  a  clerk  of 
the  peace  or  any  justice  or  justices  of  a  county  or 
treasurer  or  commissioners  or  otherwise  for  any  public 
uses  and  purposes  of  a  county,"  are  compendiously 
summarized  in  section  40,  subsection  6,  as  **  property 
-of  counties."  Therefore,  when  section  40,  subsection  6, 
provides  that  the  provisions  of  the  Act  with  respect  to 
the  transfer  of  property  of  counties  to  county  councils 
shall  apply  to  the  administrative  county  of  London  it 
means  ^t,  amongst  other  sections,  section  64  is  to  be 
■applied  to  the  case  of  the  Administrative  County  of 
London  as  nearly  as  circumstances  may  admit. 
Section  40,  subsection  6,  shows  how.  It  is  to  be 
applied  '*  as  if  the  quarter  sessions  of  Middlesex, Surrey, 
and  Kent  had  been  the  quarter  sessions  ' '  of  tbe  Admini- 
strative Coonty  of  London.  For  the  purpose  of  the  case 
in  hand  one  may  discard  Surrey  and  Kent.  Then, 
if  the  quarter  sessions  of  Middlesex  had  been  the 
Quarter  sessions  of  the  Administrative  County  of 
London,  what  would  have  happened  upon  the  application 
io  such  a  state  of  things  of  the  provisions  of  section  64  ? 


In  my  opinion  what  would  have  happened  would  have 
been  that  the  property  of  the  quarter  sessions  would 
have  passed  to  the  London  County  Council,  but  with  the 
proviso  that  such  property  should  not  comprise  the 
records  of,  or  in  the  custody  of,  the  quarter  sessions, 
which  would  *'  remain  in  the  same  custody  in  which 
they  would  have  been  if  this  Act  had  not  passed." 
\Vhere  would  they  remain  if  this  Act  had  not  passed  ? 
The  answer  is.  In  the  custody  of  the  clerk  of  the 
peace  of  the  county  of  Middlesex  as  deputy  of  the 
Custos  Rotulorum  of  the  quarter  sessions  of  Middlesex. 
It  was  said,  however,  on  the  part  of  the  plaintiffs, that 
the  proviso  to  section  64  should  at  all  events  not  be 
held  to  apply  to  such  documents  as  related  to  tbe 
administrative  business  of  the  quarter  sessions  done 
before  the  passing  of  the  Act  in  connexion  with  the 
area  transferred  to  the  Administrative  County  of  London. 
It  was  argued  that .  the  Legislature  could  not  have 
intended  to  give  the  administrative  business  of  that  part 
of  the  county  of  Middlesex  to  the  London  County 
Council  without  at  the  same  time  giving  to  that  body 
the  control  of  the  records  and  documents  relating  to 
the  same  kind  of  business  transacted  before  the  Council 
began  its  work  ;  and  it  was  suggested  that  I  should 
direct  the  docaments  to  be  apportioned  those  whieh 
relate  to  administrative  business  to  be  delivered  over  to 
the  plaintiffs,  the  London  County  Council,  those  whidi 
relate  to  the  criminal  business  to  be  left  with  the  de- 
fendant. 1  think,  however,  that  the  Legislature 
never  intended  that  any  such  apportionment  should 
take  place.  These  records  and  documents  go 
back  to  the  time  of  Edward  the  Sixth,  and 
if  they  were  to  be  apportioned  as  the  plaintiffs 
suggest  some  would  have  to  go  to  the  Lon- 
don County  Council,  some  to  the  Middlesex  County 
Council  (for  that  body  takes  over  the  administrative 
business  of  so  much  of  Middlesex  as  is  not  transferred 
to  the  Administrative  County  of  London),  and  some 
would  have  to  be  left  with  the  clerk  of  the  peaoe. 
This  would  introduce  inextricable  confusion.  I  think  it 
was  intended  that  they  should  be  kept  together  m  one 
place  and  in  the  custody  of  one  person.  If  it  should 
now  be  necessary  for  the  clerk  of  the  County  Council  to 
inspect  them  he  will,  no  doubt,  be  able  to  do  so  without 
hindrance.  No  doubt  leeords  and  documents  coming 
into  existence  in  connexion  with  the  business  of  the 
quarter  sessions  of  the  County  of  London  after  the 
passing  of  the  Act  are  to  be  kept  apart  from  those 
documents  which  come  into  existence  in  connexion  with 
the  Administrative  County  of  London  ;  for  by  section  83, 
subsection  11,  the  clerk  of  the  peace  for  the  County  of 
London  is  to  be  a  separate  officer  from  the  clerk  of  the 
County  Council,  and  eaoh  officer  is  to  have  charge  of 
the  documents  appertaining  to  his  own  office.  But  this 
does  not  seem  to  afford  any  reason  for  saying  that 
the  records  before  the  passing  of  the  Act  sl.onld 
be  apportioned.  It  is  further  to  be  observed  that 
there  is  no  Custos  Rotulorum  of  the  Administrative 
County  of  London,  and  that  the  Council,  which  it  is 
said  ought  to  have  possession  of  the  records  and  doen- 
ments,  or  of  some  of  them,  represents  for  administra- 
tive purposes  the  City  of  London  ss  well  as  the  area 
transferred  from  Middlesex,  Surrey,  and  Kent.  I  do 
not  think  the  Legislature  intended  that  any  of  the 
records  and  documents  should  pass  out  of  the  oustody  of 
the  Custos  Rotulorum  of  the  county  of  Middlesex  into 
the  possession  of  the  clerk  of  a  council  representing  sueh 
an  area.  I  come,  therefore,  to  the  conclusion  that  the 
records  snd  documents  in  question  are  at  present 
where  they  ought  to  be,  and  that  there  they 
ought  to  remain.  As  to  the  claim  of  the  Duke  of 
Westminster,  it  is  suificient  to  say  that  he  is  merely  the 
Custos  Rotulorum  of  the  new  County  of  London,  and 
that  as  such   he   becomes   entitled  to   the   records  and 
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-documento  of  the  new  quarter  sessions  for  that  new 
•comity,  and  to  nothing  more.  There  is  no  provision  in 
the  Act  affording  any  pretence  for  saying  that  any  of 
the  records  and  docaments  in  question  have  been  trans- 
ferred to  him.  In  the  view  I  take  of  the  rights  of  the 
parties  under  the  Act,  it  becomes  unnecessary  to  deal 
with  the  defendant's  contention  that  the  documents  have 
passed  to  him  by  virtue  of  au  award  made  under 
the  provisions  of  the  Act.  i  will  only  say  that 
in  my  opinion,  as  the  question  of  the  right  to  the 
•custody  of  these  documents  was  not  in  the  minds  of  any 
of  the  parties  at  the  time  of  the  submission  and  arbitra- 
tion, and  was  not  mentioned  before  the  arbitrators,  the 
award  did  not  affect  the  matter  in  controversy. 

His  Lordship  in  concluding  said  the  case  was  not  one 
in  which  any  costs  should  be  allowed  and  expressed  the 
hope  that  the  parties  would  not  think  it  necessary  to  go 
further  in  the  matter,  as  it  was  one  of  merely  technical 
nterest  and  of  little  real  importance. 

[8olicitora-<W.  A.  Blaxland  ;  Sir  Richard  Nicholson.] 


Court  of  Appeal  (Lindley,  M.R.,  Sir)  1899. 

Francis  Jenne,  and  Romer,  L.J.)      )  Dec.  19. 

«KEEXW001)  V.  THE  LEATHRB  SHOD  WHEEL  COMPA^'y.*^ 

Company  —Prospectus— Directors — Untrue   state- 
ments — Waiver     clause — Particularity — Com- 
panies  Act,  1867,  sec.  38— Directors'  Liability 
Act,1890  (53  and  54  Viot.,c.  t)4),  sec.  3,  subs.  1. 
A  misleading  statement  in  a  prospectus  may  be 
untrue  within  the  meaning  of  sec.  3,  subs.  1,  of  the 
Directors'    Liability     Act,    1890.      To   ascertain 
whether  a  statement  is,  or  is  not,   untrue  within 
the   meaning   of  that  section   it  is  important  to 
•consider — ^not  the   meaning   of  those  who  issued 
the   prospectus,  but  the   meaning   it  conveys  to 
those  who  read  it. 

A  waiver  clause  in  a  prospectus  must  give  such 
notice  as  brings  home  to  the  mind  of  a  reasonably 
intelligent  and  careful  reader  such  knowledge  as 
fairly  and  in  a  business  sense  amounts  to  notice 
of  the  contract.  Therefore  a  wt&iver  clause — 
which  said  that  "  there  may  be  other  agreements 
as  to  the  formation  of  the  company,  the  sub- 
scription to  the  capital,  or  otherwise,  to  none  of 
which  the  company  is  a  party,  and  which  may 
-technically  fall  within  sec.  38  of  the  Companies 
Acty  1867,  subscribers  will  be  held  to  have  had 
-notice  of  all  these  contracts,  and  to  have  waived 
all  right  to  be  supplied  with  particulars  "  thereof 
— was  held  insufficient  to  prevent  the  liability 
under  sec.  38  of  the  Companies  Act,  1867,  from 
attaching  in  respect  of  a  contract  under  which 
the  promoter  obtained  considerable  benefits. 

In  this  case  there  were  four  appeals  against  a  decision 
of  Mr.  Justice  Kekewich's  (reported  in  I'he  Times  of 
February  24  last).  The  action  was  brought  to  obtain 
the  rescission  of  a  contract  into  which  the  plaintiff  had 
entered  to  take  1,000  £1  shares  in  the  above  company, 
■and  the  repayment  of  the  £1,000  which  he  had  paid  for 
the  shares,  on  the  ground  that  the  plaintiff  had  been 
induced  to  apply  for  the  shares  by  misstatements  contained 
in  the  prospectus  issued  by  the  company.  The  plaintiff 
•also  claimed  damages  or  compensation  from  the  directors 
of  the  company  and  the  promoter,  on  the  grounds  that 
the  misstatements  were  made   frandulently  and  srithout 

*Bapocted  bf  W.  L.  Caiuslx^  Ei«.,  Barriator-at-Law. 


a  reasonable  belief  that  they  were  true  ;  that  some 
agreements,  which,  by  virtue  of  section  38  of  the  Com- 
panies Act,  1867,  ought  to  have  been  disclosed  in  the 
prospectus,  were  not  mentioned  in  it,  and  that  conse- 
quently the  directors  and  promoters  were  liable  as  for 
fraud  ;  aud  that  at  any  rate  the  directors  had  not 
shown  that  they  had  reasonable  grounds  for  believing 
the  statements  in  the  prospectus  to  be  true,  and  that, 
under  section  3,  subsection  1  (a)  of  the  Directors' 
Liability  Act,  1890,  the  directors  aed  the  promoter 
were  liable  to  compensate  the  plaintiff  for  the  loss 
which  he  had  sustained.  The  claims  against  the  directors 
and  the  promoter  were  made,  because,  even  in  case  the 
plaintiff  should  obtain  as  against  the  company  judg- 
ment for  the  rescission  of  his  contract  and  the 
return  of  his  money,  it  was  doubtful  whether 
the  company  would  be  in  a  position  to  pay. 
The  prospectus  stated  that  the  company  was  formed 
**  to  take  over  the  patent  rights  for  the  United  King- 
dom of  the  most  important  improvements  in  wheels  of 
the  century — namely,  the  leather  tire  invented  by 
Messrs.  Pierron  and  Klein  in  1895,  which  should  super- 
sede all  present  forms  of  vehicle  tires,  as  it  is  elastic, 
durable,  quiet,  cheap,  light-running."  It  was  further 
stated  that  *'  works  were  started  in  Vienna  in  1895,and 
Messrs.  Pierron  and  Klein  state  that  the  wheels  met 
with  universal  approval."  It  was  afterwards  stated 
that  *"  *  wheels  for  the  trollies  in  the  House  of  Commons 
have  been  ordered  and  are  now  in  use.  The  Secretary 
of  State  for  War  has  given  an  order  for  wheels  for 
military  carriages,  and  wheels  have  been  ordered  by  the 
Director  of  Clothing  of  the  Koyal  Army  Clothing 
Department.  Instructions  have  been  received  to  pre- 
pare trial  sets  of  wheels  for  the  General  Post 
Office,  the  London  Road  Car  Company,  and  others. 
The  following  may  be  specially  mentioned  amongst 
those  who  have  already  given  orders  in  England  with  a 
view  to  their  adoption,"  followed  by  the  names  of  the 
Bank  of  England  and  many  of  the  leading  English  rail- 
way companies,  &c.  Hie  plaintiff  complained  that  the 
prospectus  was  so  worded  as  to  lead  to  the  belief  that 
very  substantial  orders  for  the  tires  had  been  given, 
whereas  the  truth  was  that  the  orders  actually  given  were 
merely  **  trial  orders  " — that  is,  orders  for  tires  for 
trial  or  on  approval, and  not  affording  any  foundation  for 
the  belief  that  the  company  would  be  able  to  commence 
business  on  a  permanent  basis.  The  prospectus  stated 
that  an  agreement  dated  February  5,  1897,  had  been 
entered  into  between  the  Coris  Syndicate  (Limited),  the 
▼eDdors,and  J.  R.  Sherman,  as  trustee  for  the  company, 
for  the  sale  to  the  company  of  the  patents  and  rights  at 
a  profit.  It  was  added,  **  there  may  be  other  agree- 
ments as  to  the  formation  of  the  company,  the  sub- 
scription to  the  capital,  or  otherwise,  to  none  of  which 
the  company  is  a  party,  and  which  may  technically  fall 
within  section  38  of  the  Companies  Act,  1867 .  Subscribers 
will  be  held  to  have  had  notice  of  all  these  contracts 
and  to  have  waived  all  right  to  be  supplied  with 
particulars  of  such  contracts,  and  to  have  agreed  with 
the  company,  as  trustees  for  the  directors  and  other 
persons  liable,  not  to  make  any  claims  whatsoever  or 
to  take  any  proceedings  under  the  said  section  or 
otherwise  in  respect  of  any  non-compliance  therewith." 
Mr.  Justice  Kekewich  held  that  the  prospectus  contained 
material  misstatements,  and  the  plaintiff  was  entitled  to 
have  his  contract  rescinded  and  his  money  repaid  by 
the  company.  His  Lordship  acquitted  the  directors  of 
any  fraudulent  intention,  and  held  that  they 
had  acted  honestly  and  that  they  believed  the 
statements  in  the  prospectus  to  be  true.  But 
he  held  that  the  directors  had  not  shown  that  they 
had  reasonable  grounds  for  believing  the  statements  in 
the  prospectus  to  be  true,  because  they  had  not  taken 
proper  pains  to  look  narrowly  into  the   orders   referred 
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t  ■iiKiitiiiii  iheir  maXcre.    AecaniiB^j,   kis    Lord- 


to  mad  ■I'ltiitiitii  12: 

•ispbdd   thMS,   tbe   diractHs 

C9^cr  tke  Act  of  1^^).  o&Lle   to   cxHB|HMote  the  plain- 

t  5  for  1»  low.    Hm  Lcrii^  oho  fceid   that,  erea   if 

*:^  prcy7i«uxL«  nf  ^Bitann  3d  eocM  be  vaawd*  the  rlanae 

^  vwr*r  salt  r«  oo  exprcMed  a.*  to  iaf  orm  a  reader  of 

f'Haiofy    KV^li^v-nee   of  tkt    nattire  of  tfaal  whirh  was 

iE3ear!e(l   to    be  vaimL     Im  Lt«  Lord^bzp's  opaicn  the 

rbsK  of  wair^r  in  tbs^  pe^opect^ss  was   Bot  sofBcinxt  to 

1*1.  nut  thr-  SiatOity  Vkicr   s^ctum  S5  from  attarttmg  to 

it^  IWBaow. 

Tbe  •iefeociat^  a;iaea!«d. 

Mr.  Swiiofca  Eair.  Q.C..  Ifr.  ^ arrrBSt* «,  Q  C,  and 
Mr  Baztf  Ha".?:on  wef«  fcr  Major  Jameion.  M.P.,  the 
rf^LrsKa  of  tbencpanr  ;  Mr.  Bixklej,  Q.C.,  and  Mr. 
Wilk*  «/hitty  were  f.^r  Meters.  W.  LamVrt,  Baker,  awl 
Mare,  tlr^  ether  dinetors  ;  Mr.  Bnmwell  Dotw.Q.C 
azvi  Mr.  AlexAarier  wiere  for  the  coamnr  ;  Mr.  Edward 
Poffd  was  for  Mr.  T.  H.  I^mhert,  the  promoter  ;  Mc. 
WarmiB$toQ,Q.r*.,  Mr.  Reoafaaw,  Q.C..a£.<l  Jklr.  Xonnaii 
Cnl^  werv  ior  the  piimtiff. 

TLe  appeals  w«vb  heard  on  tite  11th  and  13th  inst., 
wh4  jrvignft  ws.<  r^oerwl.    The  CvrsT  oimiaoed  the 


The  Masthil  of  the  Bolls  read  a  JD^l^meat  in  whirfa, 
aflKr  fftftiag  the  effect  of  the  jodgment  of  Mr.  Jcstice 
Kekewidljbe  cootinaed  : — ^That  the  prospertos  was  iasoed 
hf  Ums  directors  wh^  are  defcodaais  and  that  T.  H. 
LamVst  was  a  procooter  and  that  he  took  part  in  the 
prepan.£kA  of  itie  fvocpectns  are  facts  not  now 
•eric*i|y  contr«^rert^.  The  attempt  to  satisfr  us  that 
the  pUinti^  did  not  take  diam  on  the  faith  of  the 
pnvpertoo  wboUr  faDed.  **  Amiaon  ▼.  Smith  " 
(41  Ch.D.,  Z^/j)  shows  wbt  is  meant  hf  taking  slMras 
««  the  fsxth  of  *  feoopeeins,  and  I  need  saj  no  more 
oa  this  point.  The  onJy  matters  whidi  affect 
the  whole  ca.<e.  an!  wfairfa  reqnire  attention,  are  the 
tceaziii:^  of  the  prospectus,  the  belief  of  the  defendants 
io  its  trotli,  and  the  giuunds  which  they  bad  for  that 
l«!ief .  There  15  another  point  raised  by  the  defendant 
T.  H.  Lambert,  tornin^  on  f^cticm  ZS  of  the  Companies 
Act,  lo67,  wbich  I  will  refer  to  hereafter.  Tike  pro- 
specto^,  in  my  opinion,  b  enimly  mislending.  The  rery 
fir«t  statement  in  it,  printed  in  large  type  so  as  to 
attiact  attentice,  i?  that  "^  onieis  for  tires  have  been 
already  rereired  from  (JmUt  alia)  the  Hoosse  of 
Commons.''  There  is  a  sahseqDcnt  itatcment  that 
**  ahiefa  for  the  trullies  in  the  Uoose  of  Commons  hare 
l«cn  orr>red.  ax>l  mve  now  in  nre."  These  are  state- 
mcBt«  which  it  is  impoosiMe  to  jostify.  The  eridenee  is 
that  the  per«c4i  wbo  sopplies  refredunents  to  the  Hoose 
of  ComruKLS  ha«!  od<*  trolly  with  these  wheels.  There 
was  IM>  o4hrr.  It  wx«  not  ordered  by  the  House,  nor  by 
»ny  ctMcxniit<<^  or  ofSrial  on  its  behalf.  Tbe  statement 
in  the  pr«>peii-tas  would  eoovey  to  any  one  reading  it  a 
Tcry  d:5(rent  meaning  from  the  troth.  I  ean  only 
re«arl  Hui  statement  a*  clearly  untrue.  So  as  regards 
other  orders.  Xo  sin^e  onier  had  been  obtained, 
excn^t  for  trial  and  by  way  of  OKperiment.  The 
prospet-lus  is  fair  enoo^h  as  regards  the  state- 
meat  as  to  trial  set«.  Bat  the  sUtt-ment  wfaicfa  fol- 
lows as  rpgarU  *"*  orders  already  gircn  with  a  riew  to 
their  adoption  ''  is  of  a  rery  different  kind.  Any  person 
rending  this  wr«uM  mvkfltand  that  the  persons  who  had 
^ren  thosp  orders  had  satisfied  theaswlres  that  the 
wheels  wccid  answer  their  porpow,  an  1  intended  to  adopt 
them.  Bat  the  fact  is  that  no  single  order  had  been 
obtaine'l,  except  for  trial  and  by  way  of  experiment. 
A  good  many  of  these,  rooreorer.  were  ordered  by 
per  SOBS  wiK>  took  esre  to  incur  no  liability  to  pay  for 
them.  The  statement  in  qne^tion  Is  again,  in  my 
jo^gm*n*.  mrtroe.  This  is  not  the  first  time  in  which 
a  mi<4e2di3g  statement  has  been  jodici^lly  held  to  be 
nntrae.    [ifis   Lotdship   referml    to    **  Drincqbicr   t. 


Wood,"  [l&r:ij,l  CTi-.X'i,  407, 15  Txe  TimnLAL,^  18. J 
The  principle  is  loond,  and  onght  not  to  be  open  t» 
question.  It  was  oonteoded  that  a  iNti  mint  in  a  psn- 
spc^tus  is  not  ■itim  ,  witldn  tbe  meaning  of  sectjon  3 
of  the  Directors'  Liability  Act,  18:^,  cnlcm  that  stale- 
m^fut  is  untrue  in  the  aenae  in  which  it  is  used  by  those 
who  issne  the  prospectns.  This  eanftcntisn  is,  in  bbj 
opinion,  quite  insdmimible.  Con^uerini;  the  object  of 
a  prospectns,  and  the  object  of  that  Act,  the  mramng 
which  is  important  is  the  nwning  which  the  prospeetas 
eonrejs  to  those  who  rvnd  it.  Tbe  iwniin  of  those 
who  issne  it  becomes  all-important  when  those  pesaoosare 
charged  srith  fraud  ;  for,  tf  a  «:atement  is  aasbignoQS,  it 
may  be  mtssMeistood  withont  asy  firaal  on  the  part  of 
the  pirfson  who  makes  it.  Upon  th^s  point  I  will 
refer  to  what  I  said  in  ** Smith ▼.  Chadwick  *'  (:iOCh.D. 
at  p.  7:^),  and  to  wliaeh  I  a<!hece.  Bat  the  object  of 
the  Directont*  Liabdity  Act,  18j0.  was  to  reauve  the 
defect  in  the  law  farocght  to  light  by  the  decisioB  of  the 
Bozise  of  Lords  in  '*  Deny  ▼.  Pe^  '*  (14  App.Gss., 
3o7).  and  to  impose  upon  thoae  who  issue 
the  duty  to  take  reasonable  care  not  to 
statenoents.  This  ob>ECi  WMcld  be  vcsy  inadeqnataltf 
attainedif  the Coczrt  held  thata  gmssiy asi^leadiqg state- 
ment waa  not  natme  within  the  mrsning  of  the  Act.  As 
re^ani«  the  care  taken  by  ti^  defcikiancs  not  to  mako 
any  untrac  statement,  the  erid'.-nce  5hows  that, althon^ 
they  took  care  to  se^  that  they  had  nrdefs 
from  the  persons  mentioned  in  the  prospectns, 
they  took  no  care  at  all  to  see  that  tfas  prospcctos  as  a 
whole  was  not  misiea  ling,  which,  as  I  hare  already 
said,  in  my  opinioc  h  cieariv  was.  Upon  the  aHia 
part  oi  the  casR  the  ciecijion  of  tbe  learned  Judge  was 
right,  and  tbe  appeals  fail.  One  part  af  the  order^ 
however,  affects  Mr.  T.  H.  Lambert  alone,  and  it  raisca 
a  rery  ianportant  question  as  to  the  effect  cf  what  axa 
caUtrd  '*  waiver  danaes  ''  on  section  38  of  the  Coas- 
paaies  Act,  1867.  The  prospectus  in  this  ease  omittad 
all  ref (rrence  to  an  important  contract  of  Deeember  3» 
1$«06.  br  which  Mr.  T.  H.  Laml<ert  wa>  to  obtain  eon- 
si'ierable  bent-^ts.  There  can  be  no  doubt  that  this 
contract  ought  to  hare  been  discio^ied  in  the  prospectns. 
Mr.  T.  H.  I^mbert  ha^  been  heid  to  have  infringed  this 
sect  ion  .and  an  order  has  been  ma'W  against  him  as  to  costs, 
of  which  he  complains.  Tbe  other  directors  apparently 
knew  nothing  of  the  coctract  in  qnestioo.  and  no  similar 
order  was  made  again^^t  them.  Mr  .Justice  Kekewich's  view 
was  that  the  waiver  clause  could  not  avail  Mr.  T.  H. 
Lambert  because  the  plaintiff  was  not  saflicicntly  in- 
formed of  what  he  was  waiving.  1  am  of  the  same  opsnioB» 
but,  as  this  matter  is  one  of  great  importance,  I  will 
state  my  reasons  for  my  conclusion.  The  first  part  of 
section  38  enacts  that  erery  pro^KCtns  of  a  company,, 
and  every  notice  inviting  persons  to  snh«Tibe  for  shares, 
shall  specify  the  dates  and  names  of  the  parties  to  any 
contract  entered  into  by  the  company,  or  tbe  promoters, 
direHors,  or  trustees  thereof,  befora  the  issue  of  sudk. 
prospectus  or  notice.  The  seconl  part  of  the  section 
enacts  that  erafy  progpectns  or  notice  not  speeifving  the 
same  shall  be  deemed  fraudulent  on  the  part  of  the 
promoters,  directors,  and  officers  of  the  company  know- 
ingly issuing  the  ssme,  as  regards  any  person  taking- 
shares  in  the  com  piny  on  the  faith  of  soch  prospeetw, 
■nless  1  e  shall  faava  had  notice  of  such  contract.  A 
prospectus,  therefore  which  does  not  comply  with  the 
first  luuf  of  the  section  is  to  be  deemed  fraoduleat,  as 
betaecn  the  persons  issuing  it,  on  the  one  hand,  aa^l  all 
persons  taking  shares  on  the  faith  of  it,  on  the  other, 
except  only  in  one  case— namely,  if  they  have  n^>tice  of 
the  contract  of  whidi  some  particulars  hare  to  be  given 
in  eomplianas  with  the  first  part  of  the  section.  Con- 
sidering the  msnifast  object  of  this  section,  which  is  to 
compel  the  persons  issuing  pro^iectoses  to  afford  to- 
persons  inTited  to  take  shares  the  inf  oimstisn  reqaired 
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1>7  the  section,  it  is  obvioas  that  the  words,  **  unless  be 
•afaaJl  have  had  notioo  of  such  contract  "  mean  a  great 
deal  more  than  unless  he  shall  have  some  yagae  informa- 
tion wluofa,  if  followed  up,  will  lead  to  suoh  notioe. 
Notice  in  the  section  means,  not  what  is  called 
*'  eonstroctive  notice,"  but  actual  notice,  that  is, 
■notioe  which  brings  home  to  the  mind  of  a  reasonably 
Intelligent  and  earefnl  reader  such  knowledge  as  fairly, 
and  in  a  bosiness  sense,  amounts  to  nitiee  of  a  coa- 
-tract.  Any  other  construction  would  render  the  section 
perfectly  useless.  Again,  what  is  to  be  deemed  fraudu- 
lent is  the  prospectus  as  a  whole.  It  may  contain  some 
true  statements,  but  the  introduction  of  these  will  not 
save  the  prospectus  from  being  deemed  fraudulent  as  a 
^rhole.  The  introduction  into  the  prospectus  of  a  tricky 
waiver  olaase,  instead  of  preventing  the  prospectus  from 
being  deemed  fraudulent,  affords  an  additional  reason 
for  hoi  ling  it  to  be  so  in  fact.  The  waiver  daase  in 
the  prospectus  of  this  comiiany  is,  in  my  opinion, 
clearly  trieky  and  fraudulent  on  the  part  of  Mr. 
T.  H.  Lambert.  It  is  printed  in  small  print, '  so  as  to 
escape  attention  ;  it  is  worded  so  as  to  conceal  and  not 
to  afford  notioe  of  the  contract  of  December  3,  1896, 
to  which  he  (the  promoter)  was  a  party.  The  language 
**  there  may  be  contracts  which  perhaps  ought  to  be 
referred  to,"  when  it  was  perfectly  well  known  to  Mr. 
T.  H.  Lambert,  at  all  events  that  there  certainly  was 
one  which  ought  to  have  been  disclosed,  stamps  the 
ctaase  as  tricky  and  dishonest,  so  far  as  he  is  eoncemed. 
Bat  then,  it  is  said,  that  the  application  for  shares 
contains  another  waiver  clause.  But  the  application  for 
•shares  refers  to  the  prospectos,  and  was  sent  out 
with  it,  and  the  waiver  clause  in  the  applica* 
-tion  for  shares  is  as  tricky  as  the  other,  aed 
is  even  worse  by  reason  of  the  words  "  or  otherwise," 
which  increases  its  scope  beyond  all  reasonable  bounds. 
Literally  construed,  it  would,  if  effect  were  given  to  it, 
afford  a  defence  to  the  whole  action.  If  a  company's 
prospectus  is  fraudulent  at  common  law,  or  is  to  be 
deeme^l  fraudulnnt  under  section  38  of  the  Companies 
Act,  1867,  and  an  applicant  for  shares  signs  a 
•contract  wh'ch  is  intended  to  deprive  him  of  his  right  to 
redress,  he  is  not  bound  in  equity  by  what  he  signs,  un- 
less his  attention  is  called  to  the  existence  of  facts 
-which  render  the  prospectus  fraud olent.  The  introduc- 
tion of  a  stipulation  that  an  applicant  for  shares  is  to 
be  deemed  to  have  notice  of  what  is  in  fact  concealed 
from  him  is  simply  part  of  the  trick  had  recourse  to  in 
order  to  evade  the  oonsequences  of  the  improper  coa- 
cealment.  Such  a  stipulation  in  a  tricky  waiver  clause 
like  the  one  before  us  affords  no  protection  to  the  person 
who  seeks  protection  from  it.  The  principle  of  refusing 
to  give  effect  to  parts  of  documents  so  as  to  prevent 
successful  deception  by  means  of  them  is  quite  familiar 
in  its  application  to  general  words  in  releases,  and  to 
catching  oonditions  of  sale.  The  refusal  is  based 
on  ordinary  principles  of  honesty,  and  is  as  applicable 
Ao  tricky  waiver  clauses  as  to  other  tricky  documents. 
I  wish  to  guard  myself  against  being  supposed  to  go 
farther  than  I  intend.  I  have  no  doubt  that  a  person 
who  takes  shares  on  the  faith  of  a  contract  which  is 
fraudulent  at  common  law,  or  which  is  deemed  to  be 
ffraudnlent  under  section  38  of  the  C!ompanie8  Act,  1867, 
may  elect  to  keep  his  shares,  and  may  agree  not  to 
enforce  his  right  to  damages.  But,  in  order  to  bind 
him  by  election  or  agreement,  he  must  be  fairly  dealt 
with ;  and  his  attention  must  be  fairly  drawn  to  the 
facts,  or  at  all  events  the'  existence  of  facts,  which 
confer  the  rights  which  he  elects  or  agrees  not  to  enforce. 
If  his  attention,  instead  of  being  drawn  to  such  facts, 
is  drawn  from  them,  the  attempt  to  catch  him  will  fail. 
I  am  aware  that,  owing  to  the  wide  language  of  section 
38,  there  is  sometimes  practical  difficulty  in  determining 
whether  all  contracts,  which  apparently   come  within  it, 


are  really  such  as  to  require  notice  in  a  prospectus  ;  and 
to  pot  in  a  long  list  of  contracts,  which  no  applicant  for 
shares  would  care  to  kaow  anything  about, would  frighten 
the  public  and  do  no  good  to  any  one.  These  difficulties 
have  given  rise  to  honest  attempts  to  protect  honest 
men  by  waiver  clauses  from  the  consequences  of  honest 
unintentional  breaehes  of  the  law.  General  waiver 
clauses  in  prospectuses,  applications  for  shares, 
articles  of  association,  or  other  documents  addressed 
to  large  numbers  of  persons  are,  however,  always 
suspicious,  and  require  careful  scrutiny.  When  the 
Court  has  to  deal  with  an  honest  case  of  the  kind  above 
mentioned  the  Court  will,  I  have  no  donbt,  be  able  to 
come  to  a  just  conclusion,  and  will,  if  necessary,  up- 
hold the  clause.  On  the  preseut  occasion  we  have  no 
such  case  to  deal  with.  Mr.  T.  H.  Lambert,  the  pro- 
moter, has  ingeniously  endeavoured  to  shield  hi  i^elf 
from  the  consequences  of  concealing  a  contract,  to 
which  he  dared  not  allude,  and  his  appeal,  like  the 
others,  mu£t  be  dismissed  with  costs. 

The  Presidbnt  of  the  Pbobatb  Division  concurred. 

LoBD  .JusTiCB  RoAiEB  delivered  judgment  to  the 
same  effect. 

[Solicitors— Maddisons :  Ashwell,  Browning,  and 
Tutin  ;  Beyfus  and  Beyfus  ;  Blackfoi'd,  Riches,  and 
Norton. 


Chan.  Oiv. 
(NorUi,  J.) 


1899. 
Dec.  19. 


THE  BHYMNEY  BAILWAY  COMPANY  V.  THE  BBBCOX  AND 
MERTHYB  TYDFIL  JUNCTION  BAILWAY  COMPANY.* 

Railway  Company — Agreement  between  two  Com- 
panies for  {K)oling  traffic — Stipulation  not  to 
seek  any  new  line — Breach  entitling  other 
Company  to  treat  agreement  at  an  end. 


The  trial  of  this  action  and  counter-claim  wa«  con- 
oluded  on  the  10th  ult. ,  when  his  Lordship  reserved 
judgment. 

The  proceedings  relate  to  disputes  as  to  traffic, 
particularly  coal  traffic  arrangements.  In  the  year 
1864  both  companies  were  seeking  additional  Parlia- 
mentary powers  and  opposing  one  another  in  Parlia- 
ment. They  came  to  an  agreement,  they  both  obtained 
additional  powers,  and  heads  of  an  agreement  in  17 
articles  were  settled  and  sanctioned  by  and  scheduled  to 
an  Act  promoted  by  the  plaiatiff  company  and  passed  in 
1804.  All  «he  provisions  contained  in  those  heads  have 
either  been  carried  out  or  become  inoperative  except  two, 
the  subject  of  this  litigation,  which  were  as  follows  : — 
*'  (11)  After  the  opening  of  the  Caerphilly  and  Cardiff 
line  the  receipts  arising  upon  the  traffic  carried  between  the 
New  Tredegar  Works  and  Cardiff  shall,  as  between  New 
Tredegar  and  Caerphilly,  be  divided  in  equal  propor- 
tions between  the  two  companies  after  the  deduction 
of  80  per  cent,  for  working  expenses,  the 
mileage  proportion  between  Caerphilly  and  Cardiff 
to  belong  exclusively  to  the  Rhymney  Company, 
the  Brecon  Company  being  allowed  working  ex- 
penses on  the  portion  carried  by  them.  .  .  . 
(17)  Except  as  herein  mentioned,  neither  oompany 
shall  either  directly  or  indirectly  seek  any  new  line 
from  one  side  of  the  valley  to  the  other  to  take  away 
the  traffic  of  either  company."  Since  that  time  the 
mineral  working  and  traffic  of  the  district  of  the  Rhymney 
Valley  have  enormously  developed,  and  the  powerful 
Barry  Railway  and  Dock  Company  has  sprung  into  exist- 
ence and  become  a  formidable  rival  to  the  local  railways. 
In  1898  the  Barry  Company  were  promoting  a  Bill  which 
was  opposed  vigorously  by  both  the   plaintiff   and  de- 

*Bepoxted  by  D.  Fztcatrv,  Eaq.,  BaniBtar'at  Law. 


Digitized  by 


Google 


120 


The  Times  Law  Reports. 


Vol.  xvi. 


feodaot  ooin|Miiie«,  till  the  latter  came  to  aa  aicreeineDi 
with  tbe  Bony  (Jompaay  and  withdrew  opposition.  The 
Barry  Company  soocMded  in  oblaininip  an  Act,  the 
refolt  of  whieh  waa  calmlated  to  take  away  a  consider- 
able part  of  the  plaiiftiifa'  traffic  ;  by  withdrawing  their 
opposition  the  defendant  company,  as  the  plaintiifs 
alleged  and  the  Judge  decided,  had  broken  the  agree- 
ment contained  in  article  17.  On  the  passing  of  the  Act 
the  plaintiffs  gave  notice  that  the  agreement  was 
broken  and  would  be  considered  determined,  and  on 
Norember  9,  1898,  gave  formal  notice  in  writing  to 
thai  effect.  The  plaintiffs  claimed  a  declaration  of 
their  right  to  determine  the  agreement  and  that  it  had 
been  determine<l.  The  defendants  counterclaimed  a 
declaration  that  artiele  1 1  was  still  in  force  and  an 
acccnint. 

Mr.  Buckley,  Q.C.,  Mr.  Moon, and  Mr.  Harold  Bompas 
were  for  the  plaintiff  ;  Mr.  E.  C.  Macnagbten,  Q.C., 
and  Mr.  Bargant  for  the  defendants. 

AlK.  JcifTiCE  NoUTH  this  moming  gave  judgment. 
After  stating  the  factff  he  said  that,  according  to  his 
▼lew  of  the  evidence,  he  had  felt  some  diificulty 
at  first  in  seeing  how  tiie  plaintiffs  could  main- 
tain a  mere  declaratory  action  in  such  a  case, 
but,  finding  that  the  defendants  were  themselves 
seeking  a  declaration  that  article  11  was  still  binding 
and  for  an  account,  that  difficulty  was  removed.  One 
point  was  made  by  the  defendants  going  to  the  root  of 
the  whole  matter— namely,  that  as  the  agreement  of 
1864  had  been  confirmed  by  Parliament  it  could  not  be 
determined  by  either  party.  He  did  not  understand 
that  argument.  If  it  had  been  confirmed  the  refusal  by 
the  defendants  to  perform  it  in  a  vital  matter  would 
have  given  the  plaintiff  company  a  right  to  elect  to 
treat  it  as  at  an  end.  He  did  not  know  bow  the  fact  of 
its  having  been  confirmed  by  Parliament  could  make  any 
difference.  'Vhe  parties  eould  have  agreed  to  alter  the 
mode  in  which  profits  were  divided  without  breach  of 
agreement.  But,  in  truth,  the  effect  of  such  confirma- 
tion as  was  found  here  was  merely  to  remove  diffi- 
culties which  might  otherwise  have  stood  in  the  way, 
and  not  to  make  all  the  provisions  of  the  agreement  abso- 
lute and  irrevocably  binding  on  both  companies  for  all 
time.  Kee  **  Keg.  v.  Midland  Railway  Company  " 
(19  Q.B.T).,  540),  and  caaes  there  cited.  The 
next  point  made  by  the  defendant  company  was 
that  they  had  not  broken  their  contract  contained  in 
article  17  of  the  1864  agreement.  They  contended  that 
in  1864  they  had  the  east  side  and  the  plaintiffs  had  the 
went  side  of  the  valley  (with  an  exception),  and  that 
the  meaning  was  that  neither  company  should  tap  the 
coal  traffic  on  the  other  side  of  the  valley,  which  they 
Naid  thfy  luid  not  done.  If  that  had  been  intended  as  the 
meaning  the  article  might  have  been  so  expressed. 
(His  Lordship  gave  instances  of  conduct  of  traffic  in- 
consistent with  the  defendants'  construction.)  What  the 
article  referred  to  wan  not  a  geographical  partition  at 
all  ;  the  queition  did  not  relate  to  traffic  from  particu- 
lar pits,  but  was  wluit  was  **  the  traffic  *'  of  either 
company.  It  applied  to  and  included  all  traffic, 
mineraTs,  goods,  and  passengers,  not  coal  only.  If 
that  waM  the  true  construction,  it  was  clear  that 
article  11  had  been  broken.  Indeed  it  was  admitted  ; 
but  it  was  said  that  even  in  that  ease  the  plaintiff 
company  could  not  show  that  they  had  been  injured  by 
what  the  defendants  had  done,  or  that  the  defendants 
were  the  proximate  cause  of  the  Act  passing.  That  did 
not  seem  material.  The  %reement  was  not  to  directly 
or  indirectly  seek  a  new  line.  His  Lordship  thought 
that  when  the  defendant  company  joined  the 
Barry  Company  in  formulating  the  new  line,  they 
did  seek  a  now  line  whether  they  succeeded  or 
not.  It  might  l)e  that  a  mere  unsuccessful 
attempt    would     not     have     been     sufficient    ground 


fur  the  plaintiffs  treating  the  agreemeot  as 
determined.  But  when  the  Bill  became  an  Act  the  state 
of  things  was  altered.  The  damage  ensuing  to  the 
plaintiffs  was  clear  and  imminent ;  that  it  arose  from  the 
promotion  and  passing  of  the  Act  was  clear  also  ;  and 
there  was  no  ground  for  concluding  that  if  the  defend- 
ants had  continued  to  oppose  the  Bill  would  have  passed. 
The  next  question  was  whether  the  breach  was  so  vital 
as  to  give  the  plaintiffs  the  right  to  treat  it  as  at  an 
end.  This  was  a  mixed  qaettioa  of  law  and  fact.  As 
to  the  law,  he  took  it  to  be  clearly  settled  that  if  one 
party  to  a  contract  refuses  to  perform  that  part  of  the 
contract  which  has  to  be  performed  by  him,thia  does  not 
indeed  amount  to  a  rescission  of  the  contract,  aa  for 
rescission  the  consent  of  both  parties  is  requisite,  bat  it 
does  entitle  the  other  party  to  say,  if  he  chooses,  that 
he  will  accept  the  situation  by  treating  the  contract  as 
at  an  end  and  will  not  perform  the  part  te  be  performed 
by.  him.  His  Lordship  read  authorities  on  this  point, 
and  continued, — It  was  not  every  breach  that  would  give 
the  right  to  treat  the  contract  as  at  an  end  ;  the  breach 
must  be  vital,  going  to  the  root  of  the  contract.  He 
was  of  opinion,  having  regard  to  the  authorities,  some 
of  which  his  Lordship  mentioned,  that  there  had  been  a 
breach  going  to  the  root  of  the  contract  as  it  existed. 
The  defendant  company  had  wilfully  repudiated  the 
agreement  and  also  incapacitated  themselves  from  per- 
forming it.  To  hold  otherwise  would  be  to  hold  that  while 
the  defendants  did  not  the  plaintiffs  did  remain  bound. 
His  Lordship  next  rejected  an  argument  on  the  ground 
of  part  performance  as  merely  verbal  and  of  no  sub- 
stance. He  also  held  that  the  conduct  of  the  plaintiffs 
in  protecting  themselves  before  the  committee  of  the 
Houses  of  Parliament  did  not  affect  their  right.  He 
also  rejected  an  argument  that  Parliament  had  eom- 
pensated  the  plaintiffs  so  as  to  take  away  the  right  of 
action.  He  now  dealt  with  a  contention  that  there 
could  be  no  right  of  action  in  respect  of  what  was  done 
by  authority  of  Parliament.  The  proposition  appeared 
to  him  true  but  irrelevant.  If  it  meant  that  when  the 
Bill  became  an  Act  the  plaintiffs  could  not  sue  for  breach 
of  article  17,  it  only  enhanced  the  importance  of  their 
other  alternative  to  treat  the  whole  as  rescinded.  But 
the  action  was  not  o^  such  a  character  at  all.  In  the 
result  his  Lordship  made  the  declaration  asked  for  by  the 
plaintiffs.  As  to  the  counter-claim  he  held  that  the 
defendants  were  entitled  to  no  account  in  respect  of  the 
period  subsequent  to  July  7,  and  that,  as  there  were  no 
receipts  before  that  date  of  which  they  had  not  had  their 
share,  the  counter-claim  failed  altogether.  He  gave  the 
plaintiffs  costs. 

[Solicitors— Bompas,    Bisclioff,    and  Co.  ;    Beale  and 
Co. 


Q.B.  Div.  (Darling  and  I  1899. 

Channell,  JJ.)      }  Dec.  19. 

CROSS  AND  OTHBBS  V.  WEST  DEBBY  UNION.* 

Rating— Rateability— Exemption  —  Police-station 
— Residences  of  police  officers. 
The  County  Council  of  Lancashire  erected  a 
police-station  which  contained  cells  for  prisoners, 
living  accommodation  for  ordinary  constables^ 
charge  officers,  magistrates'  room,  and  other 
offices.  The  premises  also  contained  three  un- 
furnished dwelling-houses  exclusively  occupied  by 
a  superintendent,  an  inspector,  and  a  sergeant  of 
the  county  police  respectively, with  their  families, 
for  their  domestic  use.  These  dwelling-houses 
might  be  visited  and  inspected  at  any  time  by 
members   of  the  standing  joint  committee,  the 
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chief  constable,  or  the  Government  inspector. 
The  front  doors  opened  on  to  the  street,  but  from 
the  superintendent's  hoose  there  was  direct  access 
to  the  station,  and  in  one  of  the  bedrooms  there 
was  a  speaking  tabe  to  the  charge  office  and  day 
room.  A  deduction  was  made  from  the  salaries 
as  rent  for  the  three  houses.  There  was  frequent 
conununication  passing  between  the  officers  and 
and  those  in  charge  of  the  prisoners,  and  no 
prisoner  could  be  locked  up,  bailed,  or  remanded, 
unless  one  E>f  the  three  officers  was  present.  Held, 
that  the  three  dwelling-houses  formed  part  of  the 
police-station,  and  were  exempt  from  rating. 


Hiis  WS8  a  special  case  stated  by  the  quarter  leasions 
of  Lancashire  on  an  appeal  against  an  assessment  to  a 
poor  rate  made  for  the  township  of  Seaforth.  The 
appellants  were  a  superintendent,  an  inspector,  and  a 
sergeant  of  the  county  police,  who  were  assessed  to  the 
rate  in  qaestion  as  the  occupiers  of  three  dwelling- 
hoosee.  The  facts  stated  in  the  case  were  in  substance 
as  follows.  The  premises  the  assessment  of  which  was 
in  qaestion  were  erected  by  the  county  council  of  Lan- 
cashire in  1 895  as  residences  for  the  members  of  the 
eoont}'  police,  together  with  other  premises  which  the 
respondents  did  not  claim  to  be  rateable, the  whole  of  the 
premises  being  Tested  in  the  county  oouncU.  The  premises 
erected  in  1895,  in  addition  to  the  cells  for  prisoners, 
living  aecommodation  for  the  ordinary  constables,  charge 
offices,  magistrates'  room,  and  other  offices  constituting 
the  Seaforth  Polioe-station,  comprised  three  dwelling- 
houses  exolnsively  occupied  by  the  respective  appellants 
and  their  families  for  their  domestic  use.  These 
dwelling-houses  might  be  visited  and  inspected  at  any 
time  1^  members  of  the  standing  joint  committee,  the 
dkaitf  constable,  or  the  Government  inspector.  The 
front  doors  of  the  three  houses  opened  into  the  street, 
bat  from  the  superintendent's  house  there  was  direct 
access  to  all  parts  of  the  station  by  passing  into  the 
yards  of  the  houses  and  from  the  yards  across  an 
enclosed  space.  In  one  of  the  bedrooms  of  the  superin- 
tendent's house  there  was  a  speaking  tube  oommunicating 
with  the  charge  office  and  day  room.  In  respect  of  the 
residenees  there  was  deducted  from  the  salaries  of  the 
a,  M  rent  for  the  premises  occupied  by  them,  the 
following  : — Prom  that  of  the  superintendent, 
£40  per  annum  ;  from  that  of  the  inspector,  £7  10s. 
per  annum  ;  and  from  that  of  the  sergeant, 
£6  10s.  per  annum.  The  officers  might  be  required  by 
the  authorities  to  move  elsewhere  at  any  moment,  but 
whilst  they  were  attached  to  the  Seaforth  division  it 
was  neeessary  that  they  should  be  resident  within  or 
adjacent  to  the  police-station  for  the  due  carrjring  on 
of  thi»  work  of  the  place,  and  when  appomted  to  their 
respective  offices  they  were  compelled  by  the  authorities 
to  reside  in  the  dwelling-houses  in  question.  In  the 
year  1898  there  were  475  prisoners  brought  to  the 
station  and  confined  there,  and  the  police  force  resident 
there  and  in  the  three  hooses  the  assessment  of  which  was 
in  question  consisted  of  eight  constables  and  the  three 
officers,  and  there  was  frequent  communication  passing 
between  the  oiBcers  and  those  in  charge  of  the 
prisoners.  No  prisoner  could  be  locked  up,  bailed, 
or  remanded  unless  the  superintendent,  inspector, 
or  sergeant  was  present.  In  none  of  the  houses  was 
there  any  room  set  apart  for  any  purposA  other  than 
for  the  use  of  the  appellants  and  their  families  respec- 
tively. The  appellants  respectively  provided  the  fumi- 
tare  for  the  dwelling-houses.  The  case  was  not  argued 
before  the  quarter  sessions,  as  both  parties  were 
desiroas  of  obtaining  the  decision  of  the  High  Court  on 
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the  facts,  as  to  which  there  was  no  dispute  ;  bat  the- 
quarter  sessions  gave  formal  judgment  dismissing  the 
appeal  subject  to  the  present  case. 

BIr.  Pickford,  Q.C.,  and  V^,  A.  G.  Steel  appeared 
for  the  appellants  ;  and  Mr.  C.  A.  Russell,  Q.C.,  and 
Mr.  Gollingwood  Hope  for  the  respondents. 

In  the  course  of  the  argument  the  following  cases- 
were  cited  : — **  Gambler  v.  Lydford  Overseers  " 
(3  E.andB.,  346)  ;  ''  Beg.  v.  St.  Martin's,  Leicester, 
Overseers"  (L.R.,  2  Q.B.,  403)  ;  '' Martin  v.  West 
D«*rby  Union  ''  (11  Q.B.D.,  145)  ;  **  Showers  v. 
Chelmsford  Union  "  (60  L.J.,  M.C.,  66) ;  *•  Leicester- 
shire County  Council  v.  Leicester  Union  "  (78  L.T,, 
463)  ;  and  "■  Bent  v.  Roberts  "  (3  Ex.  I).,  66). 

Mb.  J17STICB  Dablinq  said  that  it  appeared  to  him^ 
that  the  question  raised  by  the  case— namely,  whether 
certain  premises  built  for  the  police  of  the  Seaforth 
division  of  Lancashire  were  rateable  or  not — depended 
very  much  on  the  view  taken  of  the  facts  as  stated  in 
the  case.  The  premises  comprising  the  dwellings  to 
which  the  case  related  were  all  erected  in  1896  for  a 
police-station  and  residences  for  a  superintendent,  an 
inspector,  and  a  sergeant.  It  was  stated  in  the 
case  that  the  premises  erected  in  1896,  in  addition 
to  the  cells  for  prisoners,  living  accommoda- 
tion for  the  ordinary  constables,  charge  ofKces, 
magistrates'  room,  and  other  offces  constituting  the 
Seaforth  Police-station,  comprised  three  dwelling-houses 
exclusively  occupied  by  the  respective  appellants  and  * 
their  families  for  their  domestic  use  ;  and  that  the 
dwelling-houses  might  be  visited  and  inspected  at  any 
time  by  members  of  the  standing  joint  committee,  the 
chief  constable,  or  the  Government  inspector.  It  was, 
therefore,  clear  that,  although  the  houses  were  occupied 
by  the  offioers  for  their  domestic  use,  they  were 
occupied  subject  to  some  conditions  arising  out 
of  the  officers'  employment.  The  case  further  stated 
that  in  the  year  1898  there  were  476  prisoners 
brought  to  the  station  and  confined  there,  that 
the  police  force  resident  there  and  in  *he  three 
houses  the  assessment  of  which  was  in  question  oon- 
sisted  of  eight  constables  and  the  three  offioers,  and  that 
there  was  frequent  commimication  passing  between  the 
officers  and  thoee  in  charge  of  the  prisoners.  The  case 
also  stated  that  no  prisoner  could  be  locked  up,  bailed, 
or  remanded,  unless  the  superintendent,  inspector,  or 
sergeant  was  present.  What  sort  of  exception  was  it 
that  was  to  be  applied  to  these  dwelling-houses, 
if  any  objection  was  to  be  applied  to  them  at 
all?  His  Lordship  thought  it  was  to  be  col- 
lected from  the  judgment  of  Lord  Justice  Bowen 
in  **  Showers  v.  Chelmsford  Union  "  (60  i  V.,M.C.,66). 
The  Lord  Justice  had  said  with  reference  to  the  premises 
there  in  question  : — *  *  But  here  there  is  no  single  build- 
ing in  the  sense  that  it  is  one  occupied  as  a  bare  trust 
for  pnblie  pc^poses,  for  it  is  not  a  police-station  as  a 
whole."  That  apparently  laid  dovm,  and  was  intended 
to  lay  down, that  if  a  building  was  occupied  as  a  police- 
station  as  a  whole  then  the  whole  building  came  within 
the  exception.  Lord  Justice  Fry  also  seemed  to  have 
treated  that  as  a  test  ;  and  Lord  Esher  said  the 
question  was  very  much  one  of  fact.  Here 
the  three  appellsbts  did  live  in  the  houses, 
but  the  houses  were  all  within  the  surrounding  wall  of 
the  police  station.  There  was  frequent  communication 
between  the  officers  and  those  in  charge  of  the  prisoners. 
And  it  was  clear  that  the  reason  for  those  frequent 
cooimunications  was  that  no  prisoner  could  be  locked 
up,  bailed,  or  remanded  unless  one  of  the  appellants 
was  present.  Could  it  be  said,  then, that  the  appellants' 
houses  were  not  part  of  the  police-station  ?  If 
the  houses  were  not  part  of  the  police-station, 
the  police-station  would  be  of  a  very  imperfect 
character  ;    there    would    be    no   one  connected  with 
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tlM  plttM,  or  fonning  part  of  the  establiahmeot, 
-who  oould  look  iq>,  bttil,  or  remand  a  prisoner.  The 
proper  eonelnsion  of  fact  was  that  the  whole  building, 
inelnding  the  officers'  dwellings,  was  occupied  as  a  bare 
tnst  for  pablie  purposes,  and  that  it  was  a  police- 
station  as  a  whole.  The  appeal  must,  therefore, 
eoeeeed. 

Mb.  Justici  CBAHirxLL  concurred,  obserring,  how- 
ever, that  the  case  was  Tery  ne»  the  border  line,  and 
that  a  inery  slight  alteration  in  the  arrangement  of  the 
pfomises  would  have  preyeated  the  appellants  from 
suooessfnlly  claiming  the  exemption. 

[Solicitors—Ridsdale  and  .Son,  for  H.  E.  Clare, 
Preston,  for  the  appellants  ;  Sbarpe,  Parker, 
Pritchards,  and  Barham^  for  Cleaver,  Holden,  Gamett, 
and  Cleaver,  Liverpool,  for  the  respondents.) 


Prob.,  Divorce,  and  Adm.  Div.  ) 
(Prob.)  (Jeune.P.)  j 


1899. 
Dec.  19. 

CBIDITOSfl'  BONUS.* 

Administration —  Practice  — Administration   bond 
— "  Not  preferring  his  own  debt.*' 


At  the  sitting  of  the  Court, 

Hie  PSBSIDBHT  said,— There  is  a  matter  of  practice  in 
the  Probate  Registry  about  which  an  alteration  is  going 
to  be  made  and  as  to  which  it  is  thought  desirable  that 
I  should  give  public  notice.  It  is  this.  Up  to  the  present 
time  the  ordinary  form  of  administration  bond  has  pro- 
vided only  that  the  administrator  shall  administer  in  due 
course  of  law  and  so  on  **  not  unduly  preferring  his  own 
debt. ' '  It  was  understood ,  although ,  no  doubt, wrongly , 
that  the  effect  of  that  was  to  prevent  an  administrator 
appointed  in  the  ordinary  course  of  law  from  preferring 
himself,  paying  his  own  debt,  even  though  the  estate 
should  be  insolvent.  Of  course  that  is  a  very  undesirable 
state  of  things,  and  lately,  in  the  oase  of  *'  Davies  v. 
Parry  "  (16  Tht  Tinui  L.R.  186  and  [1899]  1  Ch.,  602  ; 
^8  L,J.,»  Ch.,  846  ;  and  47  W.R.,  429),  Lord  Justice 
Romer  (sitting  then  as  Mr.  Justice  Romer)  decided,  and, 
no  doubt, rightly, that  the  effect  of  that  provision  was  not 
what  was  ordinarily  understood,  but  that  the  effect  of 
it  enabled  the  administrator  to  pay  his  own  debt, 
because  the  words  axe  *'  not  unduly  preferring,"  and 
therefore  he  was  entitled  to  prefer  himself,  because  it 
was  not  unduly,  although,  of  course,  it  was  a  prefer- 
ence. In  those  drcumstanoes  it  is  desirable  to  alter  the 
passage,  and  in  future  the  administration  bond  will  be 
granted  with  the  substitution  of  the  words  '*  not,  how- 
ever, preferring,"  instead  of  "  not  unduly  preferring." 
The  consequence  of  that  will  be  that  the  administrator 
will  not  have  an  injustice  done  to  him  upon  which  Mr. 
Justice  Romer  commented.  That  will  take  effect  all 
over  the  country  on  January  1  next. 


1899. 
Dee.  20. 


Court  of  Appeal  (A.  L.  Smith,  Collins,  ) 
and  Vaughan  Williams,  L.JJ.)        j 

THl  ATTORNBY-OBNEBAL  V.  LONDON'  COUNTY  COUNCIL.f 

K^Tenue—Income-tax— Interest  on  loans  by 
County  Council— Interest  payable  ont  of  rents 
reoeived— Income-tax  already  paid  nnderSched. 
A— Income-tax  Acts,  1842  and  1863,  Sched.  D. 
The  London  County  Council  borrowed  moneys, 

part  of  whioh  they  re-lent  to  other  local  bodies. 

The  fund  out  of  which  interest  on  the  moneys 

borrowed   was  paid  was  partly   made  up  of  the 

•Baported  hr  J.  H.  MuarHT,  E«i.,  Barrist«r4kt  Law. 
tBsportodbyF.G.  BCoksr.  B«i..  Barrlator-al*L\w. 


rents  of  their  property  and  the  interest  payable 
by  the  various  local  bodies  to  whom  the  loans  had 
been  made.  In  paying  the  interest  on  the  moneys 
borrowed  by  them  the  County  Coimcil  deducted 
the  income-tax  payable  thereon  under  Sched.  D, 
and  claimed  to  retain  as  against  the  Crown  ont  of 
the  sum  so  deducted  by  them  the  income-tax 
already  paid  on  the  rents  of  their  property  under 
Sched.  A,  and  the  income-tax  on  the  interest  on 
the  loans  to  the  local  bodies  already  paid  by  the 
local  bodies. 

Hdd,  that  the  County  Council  were  entitled  to 
retain  the  amount  of  the  income-tax  already  paid 
by  the  local  bodies  under  Sched.  D,  but  not  the 
income-tax  on  the  rents  already  paid  under 
Sched.  A. 

Decision  of  the  Divisional  Court  (15  Tht  Times 
L.R.,  396)  affirmed. 

Tliis  was  an  appeal  from  a  ju'lgment  of  a  Divisional 
Court,  Mr.  Justice  Day  and  Hr.  Justice  Lawrance,  on 
an  information  against  the  London  County  Couneil 
claiming  an  order  for  the  payment  of  £19,963  9s.  8d. 
and  £11,035  3s.  8d.  in  respect  of  income-tax  under 
Schedule  D.  The  oase  is  reported  in  15  The  Timee 
L.R.,  395,  and  in  [1899]  2  Q.B.,  226. 

The  question  arose  in  respect  of  the  sum  deducted  as 
income-tax  under  Schedule  D  hy  the  London  County 
Council  when  they  pay  interest  to  the  stockholders  ci 
the  Metropolitan  stock.  The  Crown  claimed  the  whole 
of  the  sum  so  deducted.  The  County  Coancil's  view 
was  that  so  far  as  the  sum  required  for  the  payment  of 
the  interest  was  made  up  hy  the  rents  of  their  property, 
for  which  tax  had  been  paid  under  Schedule  A,  they 
were  not  called  upon  to  hand  over  to  the  Crown  the 
amount  deducted.  Further,  the  County  Council  con- 
tended that  so  far  as  the  sum  required  for  the  payment 
of  the  interest  was  made  up  by  the  payment  of  the  inte- 
rest due  to  them  on  loans  to  other  authorities,  from 
which  income-tax  under  Schedule  D  had  been  dedueted 
before  the  County  Couneil  received  it,  they  oould  retain 
the  amount  deducted.  The  infonnation  set  out  the 
material  provisions  of  the  Metropolitan  Board  of  Works 
(Loans)  Act,  1869,  which  dealt  with  loans  raised  by  the 
Board  and  the  creation  of  the  Metropolitan  Consolidated 
stoek.  By  section  5  the  sums  required  for  the  redemp* 
tion  of  the  Consolidated  stoek  and  the  dividends  thereon 
were  to  be  charged  on  the  whole  of  the^laod,  rents,  and 
property  belonging  to  the  Board,  and  on  all  moneys 
which  could  be  raised  by  rate.  The  London  Coonty 
Council  have  succeeded  to  all  the  functions  and  powers 
of  the  Metropolitan  Board  of  Works.  8ection:22  created 
a  Metropolitan  Consolidated  rate.  Section  26  created 
a  Metropolitan  Consolidated  Loans  Fund.  Section  27 
provided  that  the  Board  should  carry  to  the  Con* 
solidated  Loans  fund  the  moneys  following  : — 
(1)  All  moneys,  whether  in  the  nature  of  capital  or 
otherwise,  arising  from  the  sale,  lease,  or  other  dis- 
position of  lands,  rents,  and  property  belonging  to  the 
Board,  (4)  such  greater  or  less  annual  sum  as  the 
Treasury  may  from  time  to  time  approve  as  being  in 
their  opinion  necessary  in  order  to  pay  the  dividends  on 
and  to  redeem  all  the  Consolidated  stock  in  60  years 
from  the  date  of  the  creation  thereof.  Under  section  28 
the  Board  was  to  apply  the  Consolidated  Loans  Fund 
according  to  such  regulations  as  might  be  approved  by 
the  Treasnry.  This  section  was  repealed  by  section  15 
of  the  London  Council  (Money)  Act,  1889,  which 
provided  for  the  Consolidated  Loans  Fund  being  applied 
in  payment  of  the  dividends  on  Consolidated  stock  and 
then  in   purchasing  and   redeeming  Consolidated  stoek 
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and  iiK  payment  of  certain  other  liabilities.  The  County 
Council  from  time  to  time  raised  large  soms  in  aocord- 
•Dce  with  the  prorisions  of  Acts  of  Parliament.  Tbey 
had  also  lent  large  sums  to  local  aathorities,  the  interest 
on  which  and  parts  of  principal  repaid  were  payable  into 
the  Consolidated  Loans  Fond.  The  total  sum  paid  by 
the  defendant  Cooneil  by  way  of  dividends  and  interest 
on  loans  during  the  year  April  1, 1897,  to  March  31,1898, 
was  £1,142,884  68.  9d.,the  inoome-tax  on  which  at  8d.  in 
the  pound  amounted  to  £88,096  2s.  lOd.  The  defendant 
Coonoil, in  paying  the  said  dividends, dedncted'and retained 
the  income-tax  payable  thereon  under  Schedale  D.  The 
defendants  had  paid  certain  earns  to  her  Majesty,  bat 
had  left  a  balance  of  £19,963  9s.  3d.  unpaid.  During 
the  half-year  April  1,  1898,  to  September  30, 1898,  the 
defendant  Council  paid  by  way  of  diridends  and  interest 
on  loans  made  to  them  £587,058  3f.  8d.,  the  inoome- 
tax  on  which  under  Schedule  D  at  8d.  in  the  pound 
amounted  to  £19,568  lOs.  Id.  The  defendants  had 
paid  to  her  Majesty  certain  sums,  leaving  a  balance  of 
£11,035  3s.  8d.  unpaid.  In  the  mformation  the 
Aitomey-Qeoeral  charged  that  all  the  sums  deducted 
should  be  accounted  for  to  her  Majesty*  In  argument, 
however,  he  gave  up  the  claim  in  respect  of  a  rate- 
able proportion  of  so  much  money  as  was  repay- 
ment to  the  County  Council  of  the  interest  of 
loans  by  other  authorities  who  had  deducted  income* 
tax  under  Sehedule  D  before  paying  the  County  Council. 
In  section  11  of  the  information  the  Attoney-General 
sJIeged*  by  way  of  alternative,  as  follows  :~That 
the  Consolidated  Loans  Fund  has  only  one  constituent 
portion  which  is  chargeable  to  the  income-tax  under 
Sehednle  D  of  the  Income-tax  Acta— vis.,  the  said 
interest  paid  to  the  defendant  Council  by  local  aathori- 
ties  on  the  loans  made  to  them,  and  no  other  con- 
stitoent  so  chargeable,  and  that  such  Consolidated 
I^oans  Fund  is  by  law  applicable,  in  the  first  place,  to 
tho  payment  of  dividends  on  Consolidated  stock  and 
loans  to  the  defendant  Council,  and  then  in  parchasing 
and  redeeming  Consolidated  stock  and  the  ^yment  of 
the  other  matters  enumerated  in  section  16  of  the  said 
Act,  1889  ;  that  a  rateable  portion  only,  and  no  more, 
of  the  said  interest  payable  by  the  said  local  authori- 
tiee  is  applicable  and  applied  to  the  payment  of  divi- 
dends on  the  said  Consolidated  stock  and  loans  to  the 
defendant  Council  ;  and  that,  therefore,  no  part  of  the 
dividends  paid  by  the  defendant  Council,  excepting 
only  an  amoant  thereof  equal  to  the  said  rateable  pro- 
portion of  the  said  intexeet,  is  payable  out  of  profits  or 
gains  brought  into  charge  to  the  income-tax  under 
Schedule  D,  and  that  the  defendant  Council  ought  to 
dedoot  and  to  account  to  her  Majesty  for  the  whole 
of  the  income-tax  on  the  said  dividends,  excepting 
only  the  tax  on  the  amonnb  equal  to  the  said  rate- 
able proportion  of  the  said  intefest.  The  defendants,  in 
answer  to  interrogatories,  stated  that  they  had  paid 
the  sums  mentioned  in  the  information  by  way  of 
dividends  on  Consolidated  stock  partly  out  of  rents  and 
profits  of  land  charged  with  income-tax  under  Sehedule 
A,  partly  out  of  interest  on  loans  to  local  authorities, 
and  other  interest  or  annual  payments  charged  with  in- 
come-tax under  Schedule  D,  and  partly  out  of  sums 
raised  by  rate.  The  defendant  Council  contended  that, 
in  so  far  as  the  said  dividends  were  paid  out  of  rents 
and  profits  of  land  or  out  of  interest  or  other  payments 
alieady  charged  with  income-tax  either  by  way  of 
deduction  as  and  when  they  were  received  or  otherwise, 
the  said  Council  were  entitled  to  deduct  and  retain  in- 
come-tax on  dividends  paid  out  of  such  rents  and  profits, 
interest,  and  payments  already  charged.  They  claimed 
to  do  this  by  virtue  of  the  Income-tax  Acts,  1842  and 
1853,  and  the  Customs  and  Inland  Revenue  Act,  18M8, 
and  especially  the  rules  contained  in  section  60  of  the 
Income-tax  Aol,  1842,  in  section  40  of  the   Income-tax 


Act,  1853,  and  in  section  24  of  the  Customs  and  Inland 
Revenue  Act,  1888.  By  subsection  3  of  the  last- 
mentioned  section,  **  upon  payment  of  any  interest  of 
money  or  annuities  charged  with  income-tax  under 
Schedule  D,  and  not  payable,  or  not  wholly  payable,  out 
of  profits  or  gains  brought  into  charge  to  such  tax,  the 
person  by  or  through  whom  such  interest  or  annuities 
shall  be  paid  shall  deduct  thereout  the  rate  of  income- 
tax  in  force  at  the  time  of  suoh  payment,  and 
shall  forthwith  render  an  account  to  the  Commis- 
sioners of  Inland  Revenue  of  the  amount  so  deducted,  or 
of  the  amount  deducted  out  of  so  much  of  the  inte^st 
or  annuities  as  is  not  paid  out  of  profits  or  gains 
brought  into  charge,  as  the  case  may  be  ;  and  such 
amount  shall  be  a  debt  from  such  person  to  her  Majesty 
and  recoverable  as  such  accordingly  ;  and  the  provision 
contained  in  section  8  of  13  and  14  Vict.,  c.  97,  now  in 
force  in  relation  to  money  in  the  hands  of  any  person 
for  legacy  duty  shall  apply  to  money  deducted  by  any 
person  in  respect  of  income-tax."  The  Divisional  Court 
gave  judgment  for  the  Crown,  holding  that,  so  far  as 
the  sum  paid  by  the  County  Council  for  interest 
consisted  of  rents  received  by  them,  they  were  not 
entitled  to  retain  any  of  the  deducted  income-tax,  and 
that,  so  far  as  it  consisted  of  interest  paid 
to  them  by  other  authorities,  they  were  bound  to 
aocoant  to  the  Crown  for  the  deducted  income-tax  in 
accordance  with  section  11  of  the  information.  The 
defendants  appealed. 

Sir  Edward  Clarke,  Q.C.,  Mr.  Bosanquet,  Q.C.,  and 
Mr.  Byde  appeared  for  the  appellants  ;  the  Attorney- 
General  (Sir  Richard  Webster,  Q.C.)  and  Mr.  Danck- 
werts  for  the  Crown. 

The  CouBT,  having  taken  time  to  consider,  delivered 
judgment,  dismissing  the  appeal. 

LoBD  Justice  A.  L.  Smith  read  the  following 
judgment  : — ^Two  questions  arise  in  this  case — ^khe  ono 
as  to  the  true  construction  of  section  24  (3)  of  the 
Customs  and  Inland  Revenue  Act,  1888  ;  and  the  other, 
what,  upon  the  facts  proved  when  applied  to  this  section, 
is  the  account  to  bo  rendered  by  the  London  County 
Council  to  the  Crown.  The  London  County  Council  has 
a  stock,  which  is  called  consolidated  stock,  upon  which 
they  pay  dividends  to  the  stockholders  amounting  in 
round  figures  to  the  sum  of  1,000,000  of  money  per 
annum.  By  section  24  (3)  of  the  Act  of  1888,  it  is  provided 
that,  before  the  London  County  Council  pays  this  annual, 
dividend  to  their  stockholders,  the  Council  shall  deduct 
the  income-tax  payable  thereon  under  Schedule  D. — 
»•«. ,  shall  deduct  one  million  of  elghtpenoes,  and  unless 
excused  (about  which  hereafter)  the  Council  is  bound  to 
render  an  account  to  the  Crown  of  these  eightpences, 
which  it  has  thus  deducted,  and  for  this  amount  the 
London  County  Council  is  made  debtor  to  the  Crown. 
For  the  payment  of  these  dividends  and  for  the  pay- 
ment of  the  other  expenditure  of  the  London  County 
Council  the  Coimcil  has  a  fund,  called  the  Consolidated. 
Loans  Fund,  which  is  supplemented  by  the  many  receipts 
of  moneys  which  fall  in  to  the  London  County  Council. 
These  receipts  consist,  amongst  others,of  rent6,of  interest 
upon  loans,  of  profits  made  by  borrowing  and  lending 
money,  of  profits  made  by  purchasing  and  selling 
property,  and  of  money  raised  by  the  levy  of  rates. 
These  receipts  are  placed  together  in  one  fund,  which 
forms  the  Consolidated  Loans  Fund.  The  rents  which 
are  received  by  the  London  County  Council,  and  which 
are  paid  into  this  fund,  amount  in  round  figuree  to  the 
sum  of  £100, 000  per  annum.  The  interest  upon  loans  which, 
are  received  by  the  London  County  Council,and  which  are 
paid  into  this  fund,  amounts  in  round  figures  to  the  sum 
of  £500,000  per  annum,  and  the  total  receipts  paid 
into  this  fund,  including  the  two  sums  above  mentioned, 
amount  to  the  sum  of  about  £2,600,000  per  annom. 
The  first  question  is  whether  the  rents  of  £100,000  per 
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aimiim  thos  received   by   the   London   County  Council, 
and  which  have  had  the  income-tax  under  Schedule  A  of 
the  Income  Tax   Act   deducted   by   the   tvnanta  before 
these  rents  were  paid  to  the  County  Council,  fall  within 
the  provisions  of  section  24  of   the   Act  of  1888  ;    and 
this     depends     on    the     true     construction     of    that 
•section.     By     section     23     of     the     Act     of     1888, 
under     the    heading    '*  Income-tax,''    it;   is   enacted 
that     there   shall   be    collected   and   paid    ...    in 
respect     of     all     property,     profits,    and    gains,     the 
amounts  therein  prescribed  chargeable   under  Schedules 
A,  B,  C,  D,  or  E.    Section  24,  so  far  as  it  is  material, 
is   as   follows  : — *'  (Jpon   payment    of    any   interest  of 
money  charged  with  income-tax   under  Schedule  D  " — 
i.e.,    upon    payment     of     the    annual    dividends    of 
£1,000,000  per  annum  accruing  due   upon   the  consoli- 
dated stock  to  the  stockholders—**  the   person  ''—i.e., 
the  London  County  Council — *  •  by  whom   such   interest 
shall  be  paid,  shall  deduct  thereout  the  rate  of  income- 
tax  in  force  at  the  time  of  sueh  payment '' — i.e.  .income- 
tax  payable  under  Schedule  D — **  and  shall  forthwith  ren- 
der an  account  thereof  to  the  Crown,  and  for  the  amount  so 
deducted   the   person   rendering   the  account  shall  be  a 
debtor   to   the  Crown.'*    What  is  the  meaning  of  this  ? 
It  seems   to   me  plain  that  where  a  person  pays  interest 
or   a  dividend     whidi   is   liable   to   income-tax  under 
Schedule  D,  that  income-tax — i.e.,  the  ineome-tax  under 
Schedule  D — ^is  to  be  deducted  by  the  person  paying  tliat 
interest   or   dividend,  coupled   with  the   obligation   of 
rendering   an   account   to   th?   Crown   of   the   amount 
so    dedooted,    and    for    which     amoant     the     person 
deducting  that  tax  becomes   a   debtor  to   the   Croim. 
If  there  were  no  exception  in  this   action,  which   there 
is,  the  London  County  Council  in  my  judgment   would 
have  to  render  an  account  to  the  Crown   of  the   million 
•eightpences  which   it   had   deducted   before  it  paid  the 
•million  of  dividend  to  its  stockholders,  which  deduction 
^ouid  be  the  income-tax  payable  under  Schedule  D  and 
has  nothing   whatever   to   do   with   income- tax   under 
Schedule  A.    But  there  is  an  exception,  and  what  is  it  P 
It  is  that  the  person  to  account  to  the  Crown  is  not  to  de- 
<Iuot  the  income-tax  payable  under  Schedule  D,and  there- 
fore is  excused  from  rendering  an  account  as  to  this  to  the 
Oown,  if  the  dividend  paid  to  the  stockholders  is   paid 
out  of  '*  profits  and  gains  *'  already  **  charged   to  such 
tax."    What   tax  ?    Why,  charged    to   the   ineome-tax 
•under  Schedule  D.    This   is   my  reading  of  this  section 
24,  and  in  my  opinion  this   section,  as  I  have   said,  has 
nothing  whatever  to  do  with  income-tax  payable   under 
Schedule  A  of  the  Income-tax  Acts,  whereas  the  County 
Oouncil    argues   that  it  has.     It  is  said  by  the    London 
County  Council  that  the  meaning  of  section  24  is  that  the 
Oown  in  no  case  is  to  get  income-tax  twice  over,and  that 
it  would  do  so  if  income-tax  upon  the  £100,000  of  rents 
is  not  deducted  from  the  account  rendered  to  the  Crown  ; 
for,  say  the  County  Council,  the  tenants,  before  they  pay 
^their  rents   to  the   Council,  have   already  deducted  the 
income-tax  under  Schedule  A,  and  paid  it  to  the  Crown  ; 
And,    unless   the   London  County  Council   is  allowed  to 
deduct  this  income-tax  from  the  account  to  be  rendered, 
the  Crown  will  get  income-tax   twice  over.    As  regards 
income-tax   under    Schedule  A  this    apparently   would 
be  so,   but   where   is   it   enacted   in  section  24  that  it 
is  not  to  be  so  ?    As   regards  income-tax  payable  under 
Schedule  D  it  is  so  enacted  ;    but   I   am  clear  that  this 
«ection   does  not  embrace   income-tax   payable   under 
Schedule  A.    It  is  said  that  we  should   read  section  24 
in  such  a  iv ay  as  to  make  it   apply  to  income-tax  under 
Schedule  A  ;  but  this  I  cannot  do,  for   the  two  taxes — 
i.e.,  the  tax  under  Schedule  A  and  the  tax  under  Schedule 
D— «re  entirely  distmct,    excepting   that  they   are  both 
taxes  upon  income,  as  are  the  taxes  ander  the  Schedules 
B,   C,   and   E.      The     tax     under    Sdiedule    A   is   a 
tax  upon  the  gross  annual  value  of  property.    The  tax 


under  Schedule  D  is  a  tax  upon  **  gains   and   profits," 
an  entirely  different  tax  from  the  tax  under  Schedule  A. 
Whether  the  Legislature  should  have  enacted   otherwise 
is  not  for  me  to  say.    It  suffices  to  say  that  it  has   not 
done   so.    Tlie   first    point,    therefore,    taken   by   the 
London  County  Council — viz.,  that  in  the  account  it   is 
to  render  to  the  Crown   it  may   deduct   the   tax    paid 
under  Schedule   A   on   the   £100,000  of   rents— in  my 
opinion   fails,   and    1   pass   on    to   the   next  question. 
I   have   already     stated     of     what    the  Consolidated 
Loans   Fund  is   composed.    It   is  obvious  that,  though- 
there   is   one   component     part   upon     which   income- 
tax   under  Schedule    D    has     been     deducted     before 
it   was   received     into     the   fund,    to   wit,   the     tax 
under   Schedule   D   upon     the   £500,000    of    interest 
received  by  the  Council  upon  loans   made   by  it,  on  the 
others   no    such    deductions   have     been     made  ;    for 
instance,  upon  the  rents,  the   profits   made   by    buying 
and  selling  property,  and  upon  the  rates  levied  by  the 
Council.     If  the  London  County   Council   is   to  escape 
rendering  an  account   to   the   Crown   of  the  million  of 
eightpenoes  which  it  has  deducted  from  the  stockholders, 
it  is  for  it   to   prove   that   the   million  of  money  paid 
to  the  stockholders   has   been  paid  out  of  money  which 
has  already   paid   income-tax   un:ler   Schedule  D.    Do 
they  prove  this  P    In   my    opinion   they  do  not  ;  for  it 
is  impossible  to  say   out   of  what  moneys  which  consti- 
tute the   Consolidated   Loans  Fund  of  £2,000,000  they 
do   pay    these    dividends    of    £1,000,000     of     money 
annually   to    their  stockholders,    whether     part^     out 
of  the   million   of   rents  which   have   paid   no  income- 
tax   under    Schedule    D     or   partly     out     of     profits 
made  by  borrowing  and   lending   money,  or   partly  cot 
of  profits  made  by   purchasing   and  selling  property,  or 
paitly  out  of  the  rates, none  of  which  have  paid  income- 
tax  under  Schedule  D.    If  it  is  to  be  presumed  that  no 
part  of  the  money  received  from  rates  and  paid  into  the 
loans  fund,  toge^er  with  the  other  receipts, was  used  to 
pay   the    one   million   of   dividends,    as   Lord   Justice 
Williams  thinks  should  be  {iresumed,  though  it  is  a  mere 
presumption     and     in   my    opinion   not    proved,  what 
then  P     The     only     effect     will     be     that  the   loans 
fund,  applicable    to    the  payment   of   the  dividends » 
will    stand,    not     at     £2,600,000,    but   at   that     sum 
less   the   amount     received     from   rates,    which     will 
alter  somewhat  the   rateable   proportion   mentioned   in 
paragraph  11  of  the  information.    But   this   is  not   the 
real  point  in  the  case,  for   what   was   really  contended 
for  by  the  learned    counsel   for   the   London     County 
Council  was  that  the  interest  of    £500,000   paid  to  the 
London  County  Council   was   not   the  only  sum  in   the 
loans   fund   which   had  already  paid  income-tax   under 
Schedule  D,  bnt  that  the  £100,000  of  rent  had  also  paid 
this   tax,  so   that   it  came  within   section   24   of   the 
Act  of  1888.    This  I  have   held   not   to  be  so.    In  my 
opinion   upon   the   facts  proved   paragraph   11  of  the 
information  has  been  established  by  the  Crown.    As  the 
£500,000  of  interest   received   by  the   Council  will  not 
pay  the  million  of   dividends  to   the   stockholders,  it  is 
obvious  to  me  that   the   dividends,  in   part  at  any  rate, 
have  been   paid  out  of   moneys   wliich  had  not  thereto* 
fore   paid    income-tax     under     Schedule     D.    I   have 
not   to    decide     whether,   if    the   Crown   pushed  this 
case     to     its     extreme     limit,    the     London     County 
Council   would   have  to  render  an  account  of  the  whole 
of   the  million   eightpences  it  has  deducted  from   its 
stockholders  ;    for  the  Crown  does  not  insist  upon  this, 
and  asks  only  for  an  account  less  such  a  rateable  propor- 
tion as   the   £500,000   of  interest^received  bears  to  the 
whole   fund.    In   my    judgment    the    London    County 
Council  cannot   ask   for  more,  and  it   is   wrong   as  to 
this  as  also  upon   the  construction  of  section  24  (3)  of 
the   Act   of  1888.    I  think,  therefore,  that  this   appeal 
should  be  dismissed  with  costs. 
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LoBD  JutrncB  Collins  read  a  judgment  in  which  he 
arrived  at  the  same  condosion. 

Lord  Juoticb  Vattghan  Williams  read  a  judgment 
in  which  he  agreed  with  the  other  members  of  the 
•Coort  on  the  oonstmction  of  section  24  (3)  of  the  Act 
of  1888.  bat  differed  on  other  points. 


Coart  of  Appeal  (A.  L.  Smith,  Collins,  \ 
and  Vaughan  Williams,  L.J  J.)        j 


1899. 
Dee.  20. 


THE  ATTOBNEY-GEXEBAL  V.  DE  PBEVILLB.* 

Revenue — Estate    duty — Settled    property — Sur- 
render of  life  interest  to  remainderman — Death 
within  12  months  of  surrender. 
Where  a  tenant  for  life    surrendered   his   life 

interest  to  the  remainderman  and  died  within  12 

months  ;  held,  that  estate  duty  was  not  payable  by 

the  remainderman. 
Decision  of  the  Divisional  Court  (15  The  Times 

L.R.,  398)  reversed. 


This  was  an  appeal  from  the  judgment  of  a  Divi- 
sional Court,  Mr.  Justice  Day  and  Mr.  Justice  Law- 
rance,  on  an  information  by  the  Attorney-General 
<;laiming  estate  duty  in  respect  of  a  life  interest 
surrendered  to  the  remainderman  less  than  12  months 
before  the  death  of  the  tenant  for  life.  The  case  is 
reported  15  The  Times  L.R.,  398  ;   [1899]  2  Q.B.,  238. 

The  information  set  out  that  George  Thomas  Mow- 
bray, of  Grangewood-house,  in  the  parish  of  Seals,  in 
the  county  of  Leicester,  deceased,  by  his  will,  dated 
February  4,  1892,  devised  and  appointed  all  the  real 
-estate  to  which  he  should  be  entitled  at  the  time  of  his 
decease,  or  over  which  he  might  have  any  disposing 
power,  to  the  use  of  his  sister,  Georgiana  Anne,  the 
widow  of  the  late  Pierre  Richand  de  Preville,  for  her 
life,  and  after  her  decease  to  the  use  of  his  nephew, 
the  defendant,  AndrS  George  Richaud  de  Preville,  the 
SOD  of  his  said  sister,  and  the  heirs  of  his  body  ;  and 
in  default  of  such  issue  to  the  testator's  own  right 
heirs.  The  said  Geo-ge  Thomas  Mowbray  died  on 
February  29,  1892.  By  an  indenture  of  settlement 
dated  October  10,  1845,  the  manor  or  lordship  of 
Oversea!,  in  the  county  of  Leicester,  and  certain  free- 
hold messuages,  ftc.,  therein  described,  were  limited  to 
the  use  of  trustees  in  trust  to  permit  the  said  Georgiana 
Anne  Richaud  de  Preville,  then  Georgiana  Anne  Mow- 
bray, during  such  part  of  her  life  as  she  should  be 
«ingle  and  unmarried,  to  reoeire  the  rents  and  profits  of 
the  said  hereditaments,  and  during  any  coverture  of 
the  said  Georgiana  Anne  Richaud  de  Preville  to  pay 
the  said  rents  and  profits  to  her  for  her  separate  nse, 
«nd  from  and  after  her  decease  to  the  use  of  her  first 
and  other  sons  successively,  according  to  seniority  in 
tail  male  with  remainders  over.  By  an  indenture  dated 
February  5,  1896,  made  between  the  said  Georgiana 
Anne  Richaud  de  Preville,  widow,  of  the  first  part,  the 
defendant,  Andr6  George  Richaud  de  Preville,  of  the 
second  part,  and  David  Hale  of  the  third  part,  reciting 
inter  alia  the  said  indenture  of  October  10,  1845,  and 
the  said  will  of  George  Thomas  Mowbray,  and  his  death, 
and  reeiting  (as  the  fact  was)  that  the  defendant,  Andr^ 
George  Richaud  de  Preville,  was  the  eldest  and  only 
son  of  the  said  Georgiana  Anne  Richaud  de  Preville, 
and  that  they  were  desirous  of  barring  the  estate  tail  of 
the  defendant  in  the  hereditaments  comprised  in  the  said 
settlement  and  devised  by  the  said  will,  and  of  limiting 
the  said  hereditaments  as  thereinafter  expressed  to  the 
intent  that  the  life  estate  of  the  said  Georgiana  Anne 
Richaud  de  Preville  therein  should  be  absolutely  released 
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in  favour  of  the  defendant,  it  was  witnessed  that  the 
said  Georgiana  Anne  Ric^haud  de  Preville  as  settlor, 
and  the  defendant,  Andr^  Gtoorge  Richaud  de  Preville 
(with  the  consent  of  the  said  Georgiana  Anna  Richaud 
de  Preville  as  protector  of  the  settlement  and  will), 
thereby  granted  unto  the  said  David  Hale,  first,  all  the 
manor  or  lordship, freehold  me8suage8,&c.,in  the  parishes 
of  Oversea!  and  Netherseal,  or  elsewhere,  in  the  county 
of  Leicester,  comprised  in  the  indenture  of  October  10, 
1845  ;  and,  secondly,  all  the  freehold  messuages  and 
hereditaments  devised  by  the  said  will  of  the  said  George 
ThomasMowbray, and  also  all  other  freehold  hereditaments 
which  had  become  subject  to  the  uses  or  trusts  of  the 
said  indenture  of  settlement  or  of  the  said  will  concerning 
the  said  testator's  real  estate  and  all  moneys,  stocks, 
funds,  and  securities  (if  any)  which  were  subject  to  be 
invested  in  the  purchase  of  hereditaments  of  which  the 
defendant  would  be  tenant  in  tail  male  or  in  tail,  and 
the  hereditaments  to  be  purchased  therewith,  to  bold  the 
same  unto  the  said  David  Hale  and  his  heirs  discharged 
from  all  estates  in  tail  male  or  in  tail  of  the  defendant 
at  law  or  in  equity,  and  all  estates,  rights,  interests, 
and  powers  to  take  effect  after  the  determination  or  in 
defeasance  of  such  estates  in  tail  male  or  in  tail  to  the 
use  of  the  defendant,  his  heirs  and  assigns  for  ever 
absolutely  released  and  discharged  from  the  life  estate 
therein  of  the  said  Georgiana  A.  R.  de  Preville.  The 
indenture  also  witnessed  that  the  said  Georgiana 
A.  R.  de  Preville  thereby  absolutely  released  under 
the  defendant  the  power  of  appointing  a  life  interest  to 
any  husband  with  whom  she  might  intermarry  and  of 
charging  portions  for  her  children  by  the  said  indenture 
of  October  10,  1845,  given  to  her.  The  lastly  stated 
indenture  was  enrolled  on  Febroary  11,  1896.  llie  said 
Georgiana  A.  R.  de  Preville  died  withm  12  months 
after  the  execution  of  the  said  indenture— namely, 
on  December  11, 1896~intestate.  Letters  of  administra- 
tion to  her  personal  estate  were  granted  to  the  de- 
fendant on  August  9,  1897.  The  information  alleged 
that  on  the  death  of  Georgiana  A.  R.  de  Preville 
estate  duty  under  sections  1  and  2  of  the  Finance  Act, 
1894,  became  payable  in  respect  of  the  hereditaments 
and  property  comprised  in  the  said  indenture  of 
February  5,  1896  (or  alternatively  in  respeet  of  the  life 
interest  at  the  date  of  the  last  mentioned  indenture  of 
the  said  Georgiana  A.  R.  de  Preville  in  the  said  here- 
ditaments and  property),  as  property  passing  on  her  death 
within  the  meaning  of  the  Act.  The  defendants  answered 
that  estate  duty  under  section  I  and  2  of  the  Finance 
Act,  1894,  did  not  become  payable  on  the  death  of  the 
said  Georgiana  A.  R.  de  Preville  in  respect  of  the  here- 
ditaments and  property  comprised  in  the  said  indenture 
of  February  5,  1896,  or  in  respect  of  her  life  interest  at 
that  date  inasmuch  as  no  such  property  was  property 
passing  on  her  death  within  the  meaning  of  the  said 
Act.  The  Divisional  Court  gave  judgment  for  the  Crown. 
The  defendant  appealed. 

Mr.  Butcher,  Q.C.,  and  Mr.  Ashton  Cross  appeared 
for  the  appellant  ;  the  Attorney-General,  the  Solicitor- 
General,  and  Mr.  Vaughan  Hawkins  for  the  Crown. 

The  Court,  having  taken  time  to  consider,  delivered 
judgment  allowing  the  appeal. 

Lord  Justice  A.  L.  Smith  read  the  following  judg- 
ment :— The  real  point  upon  which  the  decision  of  this 
ease  turns  is  whether  section  2  of  the  Finance  Act, 
1894,  imposes  estate  duty  on  a  life  estate  which,  prior 
to  the  passing  of  that  Act  would  not  have  had  to  be 
included  in  an  account  under  section  38  of  the 
Customs  and  Inland  Revenue  Act,  1881,  upon  the 
death  of  the  tenant  for  life.  The  facts  are  pecu- 
liarly short.  On  and  prior  to  February  5,  1896, 
Georgiana  Anne  de  Preville  was  tenant  for  life  of 
real  property  situate  in  the  county  of  Leicester, 
of  which  her  son,  the  present  appellant,  was   tenant   in 
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tail,  and  upon  the  day  above- named  the  mother  and  son 
ezecaled  a  disentailing  deed,  by  which  the  estate  tail 
was  barred,  and  the  son  thereupon  became  owner  in  fee 
of  the  property.  On  December  11,  1890 — i.e.,  ten 
months  after  the  execution  of  this  deed— the  mother 
died.  The  question  is  whether  the  life  estate 
of  the  mother,  which  had  passed  to  her  son  ten 
months  before  her  death,  is  liable  to  estate  duty 
upon  her  death.  It  has  been  held  in  this  Court, 
affirmed'  in  the  House  of  Lords  in  the  Attorney- 
General  V.  Beech  '*  ([1899]  A.C.,  53),  that  where  the 
owner  of  a  life  estate  has  conveyed  that  estate  to  a 
donee  more  than  12  months  before  the  death  of  the 
donor  estate  duty  upon  the  life  estate  is  not  payable  by 
the  donee  upon  the  death  of  the  donor,  for  the  reason 
that  by  the  Finance  Act  it  is  only  the  estate  which 
passes  upon  death  which  is  liable  to  estate  duty,  and 
that  when  the  donor,  the  tenant  for  life,  died  nothing 
passed  upon  which  the  estate  duty  could  operate,  for 
the  life  estate  had  already  passed  to  the  donee  before 
the  death  of  the  donor.  It  is  now  said  by  the  Crown 
that  Beech's  case  does  not  apply,  because  in  the  present 
ease  the  tenant  for  life  died  within  12  months  of  the 
gift,  and  not  after  12  months  of  the  gift,  as  in  Beeeh's 
ca8e,and  it  is  argued  that  upon  this  ground,  by  reason  of 
the  iiro visions  of  the  remarkable  section  2  (1)  (c)  of  the 
Finance  Act  of  1894,  this  case  is  different  from  Beech's 
case,  and  that  estate  duty  is  leviable  upon  the  life 
estate  upon  the  death  of  the  tenant  for  life.  The  Crown 
admits  that,  if  section  2  (1)  (c)  of  the  Finanoe  Act, 
1894,  does  not  impose  this  duty  upon  the  life  estate 
upon  the  death  of  the  tenant  for  life,  there  is  no  oiher 
section  which  does.  Section  2  (1)  (e)  is  as  follows  : — 
**  Property  passing  on  the  death  of  the  deceased  shall 
be  deemed  to  include  property  which  would  be  required 
on  the  death  of  the  deceased  to  be  included  in  an 
account  under  section  88  of  the  Customs  and  Inland 
Revenue  Act,  1881,  as  amended  by  section  II  of  the 
Costoms  and  Inland  Revenae  Act,  1889,  if  those 
sections  were  in  this  Act  enacted  and  extended  to 
real  property  as  well  as  personal  property,  and 
the  words  *  voluntary  '  and  *  voluntarily  '  and  a  re- 
ferenoe  to  a  *  volunteer  '  were  omitted  therefrom." 
In  the  case  of  *'  Attorney-General  v.  Earl  Grey  *' 
([1898]  2  Q.B.,  534)  I  expanded  this  composite  section, 
and  I  will  do  so  again  so  far  as  material  to  this  case. 
It  then  reads  as  follows  :— *'  Property  passing  on  the 
death  of  the  deeeased  shall  be  deemed  to  include 
property  which  would  be  required  on  the  death 
of  the  deceased  to  be  included  in  an  account 
under  section  38  of  the  Customs  and  Inland 
Revenue  Act,  1881,  which,  as  amended,  enacts  that 
real  or  personal  property  to  be  included  in  an  account 
shall  be  property  of  the  following  description — 
viz. ,  any  real  or  personal  property  taken  under  a  dis- 
position by  a  person  dying  on  or  after  June  1,  1881, 
purporting  to  operate  as  an  immediate  gift  iiUer  vivot, 
which  shall  not  have  been  b<ma  fide  made  12  months 
before  the  death  of  the  deceased. "  This  section  38  of 
the  Act  of  1881  is  one  of  a  group  of  sections  under  the 
heading  **  Stamps,"  which  relates  to  the  taking  out  of 
probate  and  letters  of  administration  to  the  estate 
and  effects  of  deceased  persons— i.e.,  of  property 
which  deceased,  persons  die  possessed  of,  or  leave 
behind  them— and  it  seems  to  me  that  this 
group  of  sections  has  nothing  to  do  with  property 
a  deceased  person  has  not  left  behind  him,  except- 
ing cases  in  which  a  deceased  person  would  have  left 
property  behind  him  had  he  not  given  it  away  before 
he  died.  It  is  only  as  regards  such  cases  that  an 
account  is  to  be  rendered.  Section  38  being  one  of  the 
sections  in  this  group,  what  is  its  true  reading  ?  Does 
it  mean  that  a  life  estate— which  of  necessity  comes  to 
an  end  on  the  death  of  the  tenant   for  life,  and   which 


never  under  any  drcumstanoes  can  oome  intc^ 
an  account  upon  the  death  of  the  tenant  for  life — 
is  nevertheless  to  be  brought  into  an  account  if 
the  deceased  has  given  it  away  less  than  12* 
months  before  death,  or  is  its  true  reading  that,  if  there 
be  property  which  would  come  into  an  account  upon 
death  if  it  had  not  been  given  away,  that  property 
must  be  brought  into  an  account  if  the  deceased  has 
given  it  away  less  than  12  months  before  death  ?  Con- 
sidering that  the  group  of  sections  in  the  Act  of  1881  is 
dealing  with  the  property  of  which  deeeased  persons  in. 
fact  die  possessed,  or  should  have  died  possessed  if  they 
had  not  given  it  away,  in  my  opinion  it  is  not 
the  true  reading  of  section  38  that  property  must 
be  brought  into  an  account  no  matter  whether 
it  would  or  would  not  have  had  to  be  brought  into  aa 
account  if  it  had  not  been  given  away  within  12  months 
of  the  death.  It  is  only  to  be  brought  into  an  aeconnt 
if  it  would  have  had  to  be  so  brought  but  for  the  gift. 
In  my  judgment  this  section  is  to  prevent  persons  giving 
away  property  less  than  12  months  before  death  whioh 
otherwise  would  have  to  be  included  in  an  account,  and 
thus  escaping  the  duty.  It  is  not  disputed  by  the  Crown 
that  the  life  estate  in  the  present  case  ooold  never  have 
been  included  in  an  account,  for  upon  the  death  of  tho 
owner  of  this  life  estate,  even  if  it  had  not  been 
given  to  the  son,  it  ijpso  facto  came  to  an 
end,  and  there  was  therefore  nothing  whatever  to  bring 
into  aa  account.  For  those  reasons  section  2  (1)  (c)  in 
my  judgment  does  not  bring  about  what  is  contended 
for  by  the  Crown,  and,  as  before  stated,  there  is  no* 
other  section  whieh  does  so.  I  need  not  discuss  Lord 
Cowley's  ease  ([1899]  A.C.,  198),  for  it  has  no  bearing 
upon  the  point  I  have  to  dedde,  and  I  think  the  Crown 
is  wrong,  and  I  cannot  agree  with  the  Divisional  Court, 
though  upon  what  ground  that  Court  decided  in  favour 
of  the  Crown  I  do  not  know,  for  it  has  not  told  us.  I 
think  thi^  appeal  must  be  allowed,  with  costs. 

LOBD  Justice  Collins  delivered  a  judgment  in 
which  he  came  to  the  conclusion  that  the  appeal  should 
be  allowed. 

LoBD  Justice  Vaughax  Williams  read  the  follow- 
ing judgment  : — The  decision  in  this  case  depends,  it 
seems  to  me,  upon  the  meaning  of  the  word  *  property  ' 
in  subsection  2  («r)  of  section  38  of  44  Viot.,  c.  12. 
Does  property  there  mean  any  property,  irrespective  of 
the  interest  of  the  deceased  therein  ?  Or  is  it  limited 
to  property  in  which  the  deceased  had  an  interest 
which  by  its  nature  might  continue  after  the  death 
of  the  deceased — i.e.,  property  capable  of  devolu- 
tion as  estate  of  a  decease<l— or,  in  other  words,  an 
interest  not  limited  to  determine  with  the  life  of  tho 
deceased  P  Now  Lord  Cairns  m  **  Partington  v.  Attor- 
ney-General "  (L.R.,  4  E.  and  I.,  at  p.  122)  says, 
speaking  of  the  construction  of  revenue  statutes  :— **  The 
principle  of  all  fiscal  legislation  is  this.  ...  If  the 
person  sought  to  be  taxed  comes  within  the  letter  of 
the  law,  be  must  be  taxed,  however  great  the  hardshii> 
may  appear  to  the  judicial  mind  to  be.  .  .  .In 
other  words,  if  there  be  admissible  in  any  statute 
what  is  called  an  equitable  construction,  certainly  such, 
a  construction  is  not  admissible  in  a  taxing  statute, 
where  you  can  simply  adhere  to  tlie  words  of  the 
statute."  On  the  other  hand,  a  taxing  Act  is  to  be 
construed  upon  the  same  principle  and  by  the  same  rulea 
as  any  other  Act.  **  Mersey  Docks  v.  Lucas  " 
(61  L.J.,  Q.B.,  118,  per  Lord  Justice  Brett.) 
For  instance,  I  suppose  that,  if  upon  the  ordi- 
nary rules  of  construction  general  words  would 
be  limited  on  the  eju»dem  generU  doctrine  by  pre- 
eeding  particular  words,  this  construction  would 
be  applied  In  a  taxing  statute  equally  with  any' 
other  statute.  Now  in  the  present  case  there  is  nothing 
to  be  found  ia  the   statute  itself   limiting  the  wdinary 
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legal  mnaning  of  the  word  **  property  "  ;  bat  the 
statote  refers  to  antecedent  legislation,  that  is  to  say, 
to  the  statutes  beginning  with  55  Geo.  III.  and  coming 
down  to  43  Vict.,  c.  14,  granting  the  Crown  certain 
duties*  in  respect  of  the  value  of  the  estate  and 
•effeots  of  deceased  persons,  and  provides  for  an 
inventory  or  account  being  made  by  the  executor 
or  administrator  of  such  estate  and  effects,  and 
section  38  deals  with  what  shall  be  included,  and 
says  in  effect  that  it  shall  include  not  only  property 
•forming  part  of  the  estate  and  effects  of  the  deceased  at 
his  death,  but  also  property  which  he  has  parted  with 
within  three  (now  twelve)  months  before  his  death. 
Now,  must  not  this  mean,  according  to  the  ordinary 
-rules  of  oonsfemction,  property  of  the  same  kind  as  that 
dealt  with  in  the  antecedent  legislation  ?  That  is  to 
say,  property  in  which  the  deceased  had  sueh  an 
interest  that  if  he  had  not  parted  with  it  by  a  gift 
within  12  months  before  his  death,  it  would  have  been 
estate  and  effects  of  a  deceased,  and  therefore  have 
been  included  in  the  property  on  the  value  of  which  the 
duty  was  granted  ?  It  is  dear  in  the  antecedent  legis- 
lation that  no  duty  was  granted  in  respect  of  property 
the  interest  of  the  deceased  in  which  terminated  with 
his  life,for  the  duty  was  in  respect  of  property  as  being 
^estate  and  effects  of  a  deceased  :  and  must  not  the 
word  '*  property  "  in  subsequent  legislation  be  read 
in  the  same  sense  ?  Ob  the  whole  I  think  it 
must,  and  I  find  nothing  in  the  Finance  Act 
generally  or  in  section  2  (I)  (c)  to  enlarge  the 
-sense  in  which  the  word  **  property  **  is  used  in 
the  probate  duty  legblation  and  the  accoiu^t  to  be 
Tendered  thereunder.  The  Probate  Duty  Acts  prior  to 
1881  dealt  with  property  capable  of  devolution  as  part 
of  the  estate  and  effects  of  a  deceased  at  death  ;  for  it 
dealt  with  property  which  in  fact  devolved  as  such 
•estate  at  death.  Then  comes  the  statute  of  1881,  which 
says  that  the  tax  shall  apply  to  property  which  does  not 
in  fact  devolve  at  death  but  shortly  before  death  is 
transferred  by  what  purports  to  be  a  gift  inter  vivos, 
but  which  property,  the  statute  says,  shall  be  taxed  in 
the  same  manner  as  property  in  fact  devolving  at  death. 
Surely,  according  to  the  ordinary  rules  of  construction, 
the  word  **  property  "  in  the  statute  of  1881  must  be 
limited  to  property  in  its  nature  capable  of  devolution 
as  part  of  the  estate  and  effects  of  a  deceased.  Thus  to 
construe  the  word  '*  property  "  in  subsection  2  of 
section  38  of  44  Vict,  is  only  to  apply  the  ordinary 
rule  of  construction,  that  words  in  the  same  and  in  cog- 
nate connected  lists  must  be  presumed  to  have  the  same 
meaning. 


Chan.  Div.     )  '  1899. 

(Stirling,  J.)    (  Dec.  20, 

BABBIR  V.  MEXICAN  LAND,  &C.,  COMPANY.* 

-Jurisdiction — American  Courts — Order  authoriz- 
ing action  in  this  country — Code  of  Civil  Pro- 
cedure of  California,  sees.  714,  720. 


This  case  raised  a  question  as  to  the  jurisdiction  of  an 
American  Court  to  make  an  order  authorizing  a  person, 
who  had  recovered  judgment  in  that  Court  against  an 
American  company  to  bring  an  action  in  the  name  of 
that  company  in  this  country  against  an  English  com- 
)Mny.  It  was  a  summons  on  behalf  of  the  International 
Company  of  Mexico,  one  of  the  plaintiffs,  that  the  writ 
and  subsequent  proceedings  in  the  action  might  be 
amended  by  striking  out  the  name  of  that  company  as 
plaintiffs,  on  the  ground  that  such  name  had  been  used 
without  due  authority.     The   plaintiff  company  was  in- 
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corporated  under  and  in  accordance  with  the  laws  of  the 
State  of  Connecticut,  U.S.A.  The  defendant  company 
was  an  English  company  registered  under  the  Companies 
Act,  1862.  By  an  agreement  in  writing  dated  May  4, 
1889,  made  between  the  plaintiff  company  of  the  one 
part  and  the  defendant  company  of  the  other  part,  the 
plaintiff  company  agreed  to  sell  and  transfer  all  the 
property  and  undertaking  of  the  plaintiff  company  to 
the  defendant  company  ;  and  the  defendant  company 
thereby  undertook  to  pay  and  satisfy  all  the  obligations, 
debts,  engagements,  and  liabilities  of  the  plaintiff 
company  and  to  indemnify  the  plaintiff  company  in 
respect  thereof.  On  June  10,  1889,  one  F.  E.  Bates 
commenced  an  action  in  California  against  the  plaintiff 
company, to  which  the  plaintiff  company  duly  appeared  ; 
and  on  November  29,  1892,  Bates  recovered  judgment 
in  that  action  for  a  sum  equivalent  in  English  money  to 
£24,751,  which  still  remained  unsatisfle<l.  On  Decem- 
ber 12,  1892,  Bates  assigned  to  the  plaintiff  Barber  his 
judgment  and  all  sums  to  be  recovered  in  respect  there- 
of. On  March  16,  1896,  in  certain  proceedings  in  the 
Califomian  Court,  an  order  was  made  whereby  Barber 
was  * '  authorized  and  empowered  to  institute  any  and 
all  necessary  and  proper  action  or  actions  against  the 
said  Mexican  Land  and  Colonization  Company  (Limited), 
in  any  and  all  proper  Courts,  in  his  own  name,  or  in 
the  name  of  the  said  American  company,  to  his  use  for 
enforcement  of  the  said  agreement  of  May  4,  1889,  and 
the  recovery  of  the  said  judgment  and  the  moneys  due 
and  to  become  due  on  the  said  judgment  and  claim  ' '  ; 
and  the  order  further  appointed  Barber  receiver  of  the 
International  Company  of  Mexico,  with  full  power  to 
bring  all  actions  and  take  all  proceedings  necessary  and 
proper  for  the  collection  of  the  said  judgment.  The 
writ  in  the  present  action  was  issued  on  June  15,  1896, 
Barber  and  the  International  Company  of  Mexico  being 
the  plaintiffs  an  I  the  Mexican  and  Colonization  Company 
being  the  sole  defendant.  The  statement  of  claim  was 
delivered  on  June  23,  1896,  and  thereby  the  plaintiffs 
claimed  specific  peLforiuanoe  by  the  defendant  company 
of  the  agreement  of  May  4,  1889,  so  far  as  might  be 
necessary  to  enforce  payment  by  the  defendant  company 
to  the  plaintiff  Barber  of  his  judgment  debt  ;  payment 
of  the  debt  with  interest  ;  and  damages  for  breach  of 
the  agreement.  On  March  12,  1897,  the  plaintiff  com- 
pany gave  notice  of  motion  in  the  American  action  for 
an  order  vacating  and  setting  aside  the  order  of 
March  16,  1896,  on  certain  grounds,  itUcr  alia  that  the 
Court  had  no  jurisdiction  to  make  it.  On  January  12, 
1898,  the  motion  was  refused,  and  no  further  proceed- 
ings had  been  taken  in  the  American  action. 

Mr.  Jenkins,  Q.O.,  and  Mr.  Danckwerts  were  for  the 
summons  ;  and  Mr.  Upjohn,  Q.C.,  an  I  Mr.  Eustace 
Smith  for  the  defendant  Barber. 

Mb.  Justicb  Stiblixo,  in  giving  judgment,  said 
that  on  the  facts  it  must  be  taken  that  the  order 
of  March,  16,  1896,  was  properly  made,  and  it  was 
on  that  that  the  plaintiff  Barber  relie  I  in  opposition 
to  the  summons.  The  order,  however,  did  not  in 
terms  empower  the  plaintiff  Barber  to  bring  an  action  in 
the  name  of  the  plaintiff  company  in  an  English  Court  ; 
and  the  contention  of  the  plaintiff  company  was  that  if 
a  oonstroction  were  placed  on  tlie  order  which  would  so 
authorize  the  plaintiff  Barber  then  it  was  not  within  the 
powers  of  the  Court  iu  Califoruia,  and  that  a  more 
limited  meaning  ought  to  be  given  to  it.  In  support  of 
that  contention  reliauce  was  mtiuly  placed  on  the 
reasons  given  by  the  learned  Judge  who  made  the  order 
in  the  judgment  delivered  by  him  on  the  application  of 
the  plaintiff  company  to  set  it  asiile.  The  learned 
Judge  then  relied  upon  sections  714  and  720  of  the 
Code  of  Civil  Procedure  of  California  as  conferring  on 
him  authority  to  make  the  order  of  March  16,  1896. 
Those  sections  fell   under  Title  IX.  of  the  Code,  **  On 
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the  BxecatioD  of  the  Judgment  in  Civil  Actions."  That 
title  WM  divided  into  two  chApten— (1)  •*  The  Execu- 
tion "  ;  (2)  '*  Proceedings  Supplemental  to  execution." 
Sections  714  and  720  were  found  in  the  second  chapter. 
An  examination  of  those  two  chapters  showed  that  (as 
might  be  expected)  they  contained  provisions  as  to  the 
mode  of  obtaining  execution  of  a  civil  judgment  through 
Courts  and  officers  of  Courts  whose  proceedings  were 
regulated  bj  the  Code— that  was  to  say,  the  Courts  of 
the  State  of  California,  the  district  Courts  of  the 
United  States  of  America  having  jurisdiction  within 
the  State  of  California,  and  possibly  other  Courts  of  the 
Unite!  States  or  of  the  individual  States.  It  seemed 
to  his  Lordship  that  section  720,  when  carefully  con- 
sidered applied  only  to  sueh  Courts.  The  concluding 
sentence — '*  Such  order  may  be  modified  or  vacated  by 
the  Judge  granting  the  same  or  the  Court  in  which  the 
action  is  brought,  at  any  time,  upon  such  terms  as  may 
be  just  *  * — appeared  to  show  that  the  section  was  to  be 
read  with  such  a  limitation  as  his  Lordship  had  indi- 
cated. If  that  were  so  then  the  order  of  March  16, 
1896,  would  be  perfectly  valid  and  operative  in  all 
American  Courts  whose  proceedings  were  regulated  by 
the  Code  of  Civil  Procedure  of  California  ;  and  it 
ought  not  to  receive  such  a  construction  as  would  give 
it  an  effect  beyond  that  authorized  by  the  very  enact- 
ment in  pursuance  of  which  it  was  made  ;  and  his  Lord- 
ship thought  that  the  **  proper  Courts  **  mentioned  in 
the  order  ought  to  be  read  as  meaning  Courts  in  respect 
of  whioh  the  Court  of  California  could  properly  make 
the  order,  and  not  as  ineluding  English  Courts.  It  was 
to  be  observed  that  the  learned  Judge  nowhere  stated 
that  he  had  power  to  authorise  the  plaintiff  Barber  to 
sue  in  the  name  of  the  plaintiff  company  in  an  English 
Court  ;  indeed,  his  language  appeared  to  indicate  that 
he  at  least  entertained  doubts  on  the  subject.  His 
Lordship  (Mr.  Justice  Stirling)  then  referred  to  the 
opinion  of  several  American  lawyers,  and,  continuing, 
said  it  was  not  contended  that  the  plaintiff  Barber  could» 
according  to  the  practice  of  the  English  Courts,  main- 
tain this  action  in  his  capacity  as  receiver.  If  effect 
were  given  to  the  contention  on  behalf  of  Barber  re- 
markable results  might  follow.  In  his  Lordship's  opinion 
an  order  ougbt  to  be  made  in  accordance  with  the 
summons. 
[Solicitors— J.  Broad  ;  H."  S.  Holt.] 


Q.B.  Div.  (Lord  Bussell  of  Killowen,  >  1899. 

C.J.,    Bigham  and  Darling,  JJ.)      j  Dec.  21. 

AEMSTRONO  V.  LONDON  COUNTY  COUNCIL.* 

Metropolis— Streets— Laying  out  street — Sanction 
of  County  Council— London  Building  Act, 
1894,  sec.  7— Street,  what  is— Entrance  to 
blocks  of  flats. 

This  was  a  special  case  stated  by  magistrates  raising 
a  question  under  the  London  Building  Act,  1894.  The 
facte  sufficiently  appear  from  the  judgment. 

The  case  was  argued  on  November  16,  when  Mr. 
Hacmorran,  Q.C.,  and  Mr.  R.  Cunningham  Glen 
appeared  for  the  appellant  ;  and  Mr.  Avory  and  Mr. 
.Daldy  for  the  respondents  ;  and  judgment  was  reserved. 

The  Lord  Chief  Jostice  of  Engla.nd  delivered 
the  written  judgment  of  the  Court  as  follows  :— This 
was  an  appeal  against  the  decision  of  the  magistrates 
convicting  the  appellant  upon  an  information  charging 
him  with  having  commenced  to  form  and  lay  out  a 
street  for  carriage  traffic  without  having  first  obtained 
the  sanction  of  the  Council  pursuant  to  the  7th  section  of 
the   London   Building   Act,    1894.     The    question  was 

•Reported  bf  A  F.  JBKI^IK.  Eiq.,  Barrlster^it-Law. 


whether  the  carriage-way  proposed  to  be  formed  by  the 
appellant  would,  when  formed,  be  a  street  within  the 
meaning  of  section  7,  and  the  magistrates  found  that  it 
would.  The  facts  are  as  follows  :— The  appellant  owns 
some  three  acres,  three  roods,  and  39  perches  'of  land 
adjoining  a  public  carriage-way  called  the  Grove.  The 
Grove  con>mnnicates  by  a  carriage-way  15ft.  wide  with 
the  Highgate-road.  No  public  right  of  way  exists  over 
the  land  of  the  appellant,  and  the  only  access  from  any 
public  way  is  from  the  Grove,  lliere  is  a  private 
right  of  way  for  foot  passengers  through  a  gateway 
3ft.  in  width  in  the  boundary  fence  at  the  back 
of  the  land  on  to  a  public  footpath  in  Parlia- 
ment-hill. The  appellant  had  originally  applied 
to  the  respondents  for  their  sanction  to  form  and  lay 
out  a  street  for  carriage  traffic  on  the  site  in  question. 
It  was  intended  that  the  street  should  run  from  the 
Grove  through  the  site  to,  and  to  communicate  with, 
the  footway  referred  to  upon  Parliament-hill.  As  a 
carriage-way  it  would  have  been  a  ciU  de  sac.  It  was 
intended  to  be  open  and  without  gate  or  harrier  at  the 
Grove  end.  The  respondents  refused  their  sanction 
because  the  proposed  street  would  not  afford  direct 
communication  between  two  streets  formed  and  laid 
out  for  carriage  traffic.  Section  9  (4)  of  the  Act  of 
1894  gave  to  the  respondents  the  right  to  refuse  their 
sanction  in  such  a  case.  The  appellant  then  proceeded 
with  the  plan  now  in  question  without  seeking  the  sanc- 
tion of  the  respondents.  That  plan  is  described  aa 
follows  in  the  case  stated  by  the  magistrates,paragraphs 
8,  4,  and  6  :— **  (8)  It  is  proposed  by  the  appellant  to 
remove  certain  old  buildings  shown  on  the  plan, 
and  to  lay  out  the  said  piece  of  land  and  erect 
new  buildings  thereon  in  the  manner  shown  upon 
the  plan  annexed  to  this  ease  marked  A — ^that  is 
to  say,  the  appellant  proposes  to  erect  20  new  build- 
ings or  blocks  of  flats,  each  block  containing  eight  flato, 
of  which  16  blocks  will  be  erected  in  a  quadrangular 
form  with  an  ornamental  garden  in  the  centre  of  the 
quadrangle  formed  by  such  blocks.  The  approach  to  the 
said  buildings  will  be  by  means  of  a  carriage-way  from 
the  Grove  running  round  the  said  garden,  and  upon 
each  side  of  such  carriage-way  between  the  Grove  and 
the  said  garden  will  be  erected  two  or  more  of  the  said 
blocks.  Each  x>f  the  said  blocks  will  have  a  separate 
entrance  from  the  said  earriage-way.  The  said  approach 
from  the  Grove  and  also  the  carriage-way  around  the 
said  ornamental  garden  will  be  40ft.  in  width,  and  suoh 
approach  and  carriage-way  will  be  of  a  total  length  of 
600ft.  (4)  The  drainage  plans  for  the  said  buildings 
had  been  subndtted  by  the  appellant  to  the  said  vestry 
of  St.  Pancras,  upon  which  were  shown  the  levels  of  a 
sewer  it  was  proposed  to  construct  running  along  and 
round  the  said  carriage-way  with  the  intended  levels  of 
the  connecting  drains  from  each  of  the  said  build- 
ings. The  said  plan  also  showed  the  position  of 
the  manholes  and  gullies,  similar  to  street  gullies, 
which  it  was  intended  to  construct  in  connexion  with 
the  sewer,  and  the  mode  in  which  it  was  intended  to 
connect  the  said  sewer  with  the  sewer  belonging  to  the 
said  vestry  in  the  Highgate-road  ;  and  also  showed  that 
the  said  carriage-way  would  be  formed  and  sewered  in 
ail  respects  in  the  way  in  which  a  carriage-way  of  an 
ordinary  street  would  be  formed  and  sewered.  It  was 
admitted,  however,  that  gullies  similar  to  those  shown 
on  the  said  plan  would  be  required  for  draining  a  stable- 
yard  or  any  other  yard.  (5)  The  appellant  does  not 
propose  to  dedicate  any  right  of  way  to  the  use  of  the 
public  over  the  said  piece  of  land,  but  intends  to  erect 
gates  at  the  entrance  to  the  said  approach  and  to  keep  a 
porter  at  sueh  entrance  to  open  such  gates  when  neces- 
sary to  allow  persons  going  to  or  from  any  of  the  said 
flats  to  pass,  so  that  the  public  will  not  be  entitled  te 
enter  the  said  approach.    There  will  be  no   entrance   or 
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eodfe  to  or  from  the  said  flats  into  the  said  public  park 
called  Parliament-hill,  an  I  the  said  carriage-way  will  be 
for  the  ose  only  of  the  tenants  of  the  flats  In  the  said  pro- 
posed new  buildings  and  the  tradesmen  and  others  visiting 
them  on  basinees  or  pleasure  with  or  without  carriages  ; 
but  the  appellant  is  not  under  any  covenant  to  maintain 
the  said  gates  or  the  said  porter.'*  It  is  to  be  noted 
that  it  is  not  stated  that  the  appellant  is  under  any 
legal  obligation  to  erect  or  to  maintain  the  gates,  or  to 
keep  the  porter  mentioned  in  paragraph  5.  It  is  to  be 
further  noted  that,  if,without  the  respondent's  sanction, 
the  appellant  can  now  do  what  is  proposed,  the  objects 
intended  to  be  secured  by  section  9  will  be  defeated. 
Where  sanction,  as  in  this  case,  has  been  withheld  under 
section  9  all  the  owner  would  have  to  do,  if  the 
appellant  is  right,  would  be  t(»  resort  to  such  a  plan  as 
the  present,  and  thus  reach  practically  the  same  end  by 
a  difiFereot  rout«).  It  seems  desirable  betore  considering 
the  sections  of  the  Act,  which  apply  to  this  particular 
case  to  notice  the  general  scope  of  the  Act.  It  involves 
a  large  measure  of  interference  with  the  rights  of  private 
owners  :  they  cannot  do  what  they  like  with  their  pro- 
perty. They  cannot  make  or  even  widen  sti;gBt8  except 
in  conformity  with  the  provisions  of  the  Act. 
niey  must  observe  certain  linps  of  building  frontage. 
They  must  have  a  certain  specified  space  at  the  rear  of 
the  domestic  buildingn  they  erect.  The  buildings  con- 
structed must  be  built  in  conformity  with  certain 
detailed  requirements  as  to  height,  thickness  of  walls, 
openings,  &c.  It  is  clear  that  this  legislation  materi- 
aVy  inter'^ere^  with  the  action  of  owners  in  the  use  and 
disposition  of  their  property,  and  it  must  be  assumed 
that  this  has  been  permitted  by  the  Legislature  for 
reasons  of  public  policy  affecting  the  health,  safety, 
and  convenience  of  the  public.  The  question  in  this 
ease  turns  upon  the  true  construcj^ion  of  section  7, 
which  provides  that  before  any  person  can  commence  to 
form  or  lay  out  any  street,  whether  for  cam'  ge  traffic 
or  for  foot  traffic,  he  must  obtain  the  sanction  of  the 
respondents.  Would  the  way  which  the  appellant  has 
oommenoed  to  lay  out  and  form  be,  when  formed,  a 
'*  street  "  within  the  meaning  of  that  section  ?  Unless 
the  context  otherwise  requires,  the  interpretation  section 
(section  5)  shows  the  wide  meaning  to  be  given  to 
the  word  **  street."  It  means  and  includes  highway, 
road,  bridge,  lane,  mews,  footway,  square,  court, 
alloy,  passage  whether  a  thoroughfare  or  not,  and  also  a 
part  of  any  of  these.  No  description  can  be  wider. 
Why,  then,  is  the  contemplated  way  not  a  street  ?  It  is 
not  the  less  a  street  because, after  proceeding  straight  for 
a  certain  distanoe,  it  is  continued  inside  or  around  the 
proposed  square,  for  **  square  "  is  expressly  mentioned 
in  the  interpretation  section.  It  was  admitted  in  argu- 
ment, and  it  seems  clear,  that  it  is  not  less  a  street 
because  it  is  intended  to  be  used  as  a  private  way,  for 
the  interpretation  section  in  no  way  so  limits  street.  If 
so,  it  is  not  less  a  street  because  the  traffic  for  which  it 
is  intended  is  limited  to  what  may  be  called  private, 
traffic  to  and  from  the  houses  to  be  built  along  its 
coarse.  Indeed,  it  is  dear  from  the  wording  of  the 
interpretation  section  (section  5  ;  8,  6)  that  the  traffic 
there  mentioned  includes  both  public  and  private  traffic, 
for  there  is  no  trace  of  any  intended  limitation  to  the 
former  of  these.  No  doubt  the  controlling  word 
in  the  5ih  section  is  **  street."  It  does  not 
follow  that  everything  enumerated  in  the  interpretation 
clause  is  a  street  for  all  purposes  and  in  all  circum- 
stuices  within  the  meaning  of  the  Act.  For  example, 
the  drive  to  a  private  house  is  not  a  street,  nor  an 
•ppioach  by  a  courtyard  to  one  or  two  blocks  of  build- 
ings or  houses  ;  see  section  8.  Nor  is  a  bridge  a  street 
unless  it  is,  or  may  be,  a  link  in,  or  continuation  of,  a 
street.  There  is  involved  in  the  idea  of  stieet  the  pre- 
sence of   houses  or  buildings  more  ox  less  continuous, 


an  1  in  greater  or  less  proximity  to  one  another  along 
it—*'  Reg.  V.  Fulford  "  ([1864] 33  L,J.,  M.C.,  1;J6). 
But  this  description  is  not  complete  or  exhaustive  for 
the  purposes  of  the  Act  in  question.  Section  8  (which 
it  is  not  easy  to  construe)  would  seem  to  treat  as  the 
commencement  of  a  street,  amongst  other  things,  the 
mere  forming  of  the  f ounciations  of  a  bouse  in  such  a 
manner  and  position  that  it  might  become  one  of  three 
or  more  houses  abutting  on  or  erected  beside  land  on 
which  a  street  might  thereafter  be  laid  out.  But  the 
facts  of  this  case  present  no  difficulty.  Taking  the  broad 
description  of  what  a  street  is  as  expressed  in  the 
judgment  in  **  Reg.  v.  Fulford,"  we  think  that  what 
the  appellant  here  began  to  lay  out  was  a  street  even 
within  that  description.  I  have  alrealy  dealt  with  the 
contention  that  because  it  was  intended  for  private  and 
not  for  general  public  traffic  the  way  or  road  in  question 
was  not  a  street.  What  remains  ?  The  appelUnt  began 
to  layout  and  form  a  road, in  part  straight, intending  to 
buil  1  houses  or  blocks  of  buil  lings  on  each  side  of  that 
straight  part  ani  facin  into  it,  which  road  ran  into  a 
square  an  I  formed  a  boundary  of  such  square,  round 
which  again  it  was  intenied  to  build  a  continuous  line  of 
houses  facing  into  the  square,  the  length  of  the  entire 
road  being  600ft.  We  are  clearly  of  opinion  that,  in 
these  circumstances,  the  appellant  had  commenced  to 
form  and  lay  out  a  street  within  the  meaning  of  section 
7,  and  as  he  did  so  without  having  obtained  the  sanction 
of  the  responients  he  committed  the  offence  of  which  ht 
has  been  convicted.  We  think  that  the  magistrates  would 
have  decided  wrongly  had  they  decided  differently.  The 
appeal  will,  therefore,  be  dismissed  with  costs.  We  have 
examined,  but  do  not  think  it  necessary  to  refer  to,  the 
cases  cited  during  the  argument.  Each  case  depends  on 
its  particular  circumstances.  It  is,  in  !eed,  worUi  noting 
that  the  question  of  street  or  no  street  is  uniformly 
treated  in  these  cases  as  largely  a  question  of  fact.  The 
decisions,  except  in  the  case  of  **  Lonlon  County 
Council  V.  Wood  "  ([1895]  6AL.J.,  M.C.,  276),  upheld 
the  views  taken  by  the  magistrates,  and  in  our  opinion' 
that  case  was  wrongly  decide  i. 

[Solicitors — Newman,    Paynter,    and  Co.,  for  the  ap- 
pellants ;  Blaxland,  for  the  respondents.] 


Q.B.  Div^  (Lord  Russell  of  Killowen,  > 


1899. 
Dec.  21. 


C.J.,  Bigham  and  Darling,  J  J. 

L06SD0N  V.  BOOTH.* 

Metropolis — Common  Lodging  Houses  Acts,  1851 
and  1853 — Registration     of    houses— Common 
lodging-house,  what  is— Salvation  Army  shelters. 
That  class  of  lodging-house  in  which  persons  of 
the  poorer  sort  are  received  for  short  periods,  and 
although  strangers  to  one  another  are  allowed  to 
inhabit  one  common  room,   are  common  lodging- 
houses. 

"  Booth  V.  Ferret "  (26  Q.B.D.,  87)  overruled. 

This  was  a  special  case  stated  by  the  chief  metro- 
politan magistrate  on  the  hearing  of  an  information  laid 
by  the  appellant  against  the  respondent  charging  the 
latter  with  keeping  an  unregistered  common  lodging- 
house  in  contravention  of  the  Common  Lodging  Houses 
Act,  1853.  rhe  house  or  building  alleged  to  have 
been  so  kept  was  a  Salvation  Army  shelter  known  aS' 
the  **  Harbour,"  Stanhope-street,  St.  Clement  Danes. 
The  learned  magistrate  dismissed  the  information 
on  the  authority  of  •*  Booth  v.  Ferret  "  (26 
Q.B.D.,  87)  in  which  another  such  shelter  hnd  been 
held  not  to  be  a  common  lodging-house.  The  case  was 
argued  on  November  16.  when  Mr.  Jelf,  Q.C.,  and  llr. 
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Ryde  appeared  for   the   appellant,    and  Mr.  Pollard  for 
the  reiipondent,  and  judgment  was  reserved. 

The  Lord  Chief  JudTiCE  of  Enola.nd  delivered 
the  jodgment  of  the  Court,  allowing  the  appeal.  After 
atating  the  manner  in  which  the  case  came  before  the 
Court,  he  said  : — ^The  questions  which  arose  for  our 
determination  are  as  follows — (1)  Is  **  Booth  v.  Ferret  ** 
in  principle  distinguishable  from  this  case  ;  (2)  if  not, 
was  that  case  rightly  decided  :  and  (3)  if  not  rightly 
decided,  ought  we  now  to  review  it  ?  His  Lordship 
then  discussed  minutely  the  facts  of  the  case, 
and  stated  that  in  the  opinion  of  the  Court  the 
present  ca8e  was  not  distinguishable  in  principle 
from  **  Booth  v.  Ferret."  He  then  proceeded  s — 
The  next  inquiry  is.  Was  that  case  rightly  decided  ? 
The  learned  Judges  in  **  Booth  v.  Ferret  "  came  to  the 
conclusion  (but  with  hesitation)  that  a  similar  house  and 
similarly  conducted  to  the  present  was  not  a  common 
lodging-house,  on  two  grounis— (!)  that  it  w^s  not 
carried  on  as  a  business  for  the  sake  of  profit,  but  as  a 
humane  or  charitable  enterprise,  and  (2)  that  it  was 
not  open  to  all  comers  as  (it  was  stated)  a  common 
lodging-house  was.  Before  examining  these  grounds  of. 
decision  more  closely  it  will  be  well  to  examine  the 
scheme  of  legislation  on  this  subject  and  endeavour  to 
get  a  elear  conception  of  its  object.  His  Lordship, 
after  referring  in  some  detail  to  the  provisions  of  the 
Common  Lodging  Houses  Acts,  1851  and  1853,  and 
pointing  out  that  they  must  be  regarded  as  measures  of 
sanitary  protection,  continued  :— Applying  these  con- 
siderations to  the  first  ground  on  which  the  decision  in 
'*  Booth  V.  Ferret  **  was  based,  it  seems  impossible  to 
admit  that  the  fact  that  the  house  or  building  in  ques- 
tion was  carried  on  for  charitable  objects  and  not  for 
gain  would  take  it  out  of  the  measure  of  sanitary  pro- 
tection if  otherwise  it  would  be  within  it.  The  question 
is  not  with  what  object  or  prompted  by  what  motive 
the  house  is  carried  on,  but  whether  the  house  is  such, 
and  is  so  carried  on  as  a  lodging-house  as  to  be  within 
the  provisions  of  the  Act,  as  it  is  clearly  within  the 
mischief  Aimed  at  by  the  Act.  It  is  to  be  observed  that 
the  learned  Judges  in  **  Booth  v.  Ferret  "  differentiate 
the  house  in  that  case  from  a'  common  lodging-house 
only  on  the  two  grounds  I  have,  mentioned.  If  large 
numbers  of  the  most  wretched  class  are  lodged  in  com- 
mon sleeping  rooms  insatiitary  conditions  are,  in  the 
absenoe  of  inspection,  supervision,  and  control,  likely 
to  arise,  and  it  was  the  object  of  the  law  to  secure 
that  inspection,  supervision,  and  control.  We  fail  to 
see  the  relevance  in  this  connexion  of  the  motive  acta- 
ating  the  keeper  of  such  a  house  whether  it  be  philan- 
thropic or  merooBary.  But  the  second  ground  of  the 
decision  is  that  the  **  Harbour  "  is  not  within  the 
statute  on  the  ground  that  a  common  lodging-house  is 
open  to  all  comers  in  this  sense  that  the 
keeper  of  such  a  house  cannot  refuse  admission  to 
any  applicant.  Is  this  so  ?  To  give  to  a  common 
lodging-house  this  character  is  to  attach  to  its  keeper 
obligations  analogous  to  that  of  a  common  carrier  or  a 
common  innkeeper.  We  are  unaware  of  any  authority 
for  this  proposition.  The  language  of  Mr.  Justice 
Lindlej  in  **  Langdon  v.  Broadbent  "  (37  L,T,,  434) 
is  referred  to  where  he  speaks  of  a  common  lodging- 
boose  as  one  '*  open  to  all  comers  "—that  is,  as  we 
understand  the  language,  where  practically  all  comers 
are  received  without  discrimination  ;  but  that  is  a  very 
different  thing  from  saying  that  the  keeper  is  under  an 
obligation  to  reeeive  all  comers.  We  see  no  reason  to 
doubt  that  the  keeper  of  a  common  lodging-house  might 
refuse  to  admit  drunken  or  disorderly  or  uncleanly  men 
or  men  of  known  evil  reputation,  as  thieves  and  the 
like,  or  indeed  any  persons  whom  he  chose  to  exclude. 
Further  it  seems  to  us  on  the  facts  before  ns  that 
the    **  Harbour  "    might     properly     be     described   as 


open  in  the  same  sense  to  all  comers.  The  veiy 
**  outcasts  of  society  "  are  objects  of  the  humane  solici- 
tude of  the  respondent.  Even  verminous  subjects  who 
are  willing  to  submit  to  cleansing  operations  are  admitted, 
and  in  the  case  before  us  it  is  stated  that  the  oocapants 
of  the  '*  Harbour  "  are  of  the  same  claas  as  those  who 
frequent  eonunon  lodging-houses,  but  that  into  the 
'*  Harbour  "  are  received  persons  who  would  usually  be 
refused  admission  into  registered  common  lodging- 
houses.  The  only  restrictions  on  admission  which  may 
suggest  a  difference  between  the  *'  Harbour  "  and 
registered  common  lodging-houses  are  the  regulations 
(1)  that  men  who  are  able  to  pay  for  better  aeoommoda- 
tion  are  not  allowed  to  make  the  **  Harbour  "  their 
permanent  home,  and  (2)  that  the  **  Harbour  "  is  not 
to  be  used  to  assist  idle  men  to  live  a  lazy  life.  We 
oannot  assent  to  the  view  that  this  is  sufficient  to 
differentiate  the  two  classes  of  houses.  We  know  of 
no  better  description  of  a  common  lodging-house 
than  that  given  many  years  ago  by  the  Law  Officers, 
Sir  Alexander  Cockburn  and  Sir  W.  P^tge  Wood,  to  the 
effect  that  a  common  lodging-house  was  that  elaas 
of  lodging-house  in  which  persons  of  the  poorer 
class  are  received  for  short  periods,  and,  although 
strangers  to  one  another,  are  all  owe  1  to  inhabit 
one  common  room.  If  this  be  the  proper  description  of 
a  common  lodging-house,  as  we  think  it  is,  we  cannot 
see  in  what  material  respect  it  differs  from  the  re- 
spondent's shelter.  His  Lordship  then,  after  intimating 
that  the  Court  was  prepared  to  overrule  **  Booth  v. 
Ferret  *  *  and  dealing  with  an  argument  of  the  re- 
spondent based  on  the  Public  Health  (London)  Act, 
1891,  concluded  as  follows  :— Hie  result  is  that  the 
appeal  will  be  allowed,  and  that  the  case  will  be  re- 
mitted to  the  learned  magistrate  with  an  intimation  of 
our  judgment  upon  it.  Under  the  ciroumstsaoes  there  will 
be  no  costs  of  the  appeal,  and,  having  regard  to  the  de- 
cision of  **  Booth  V.  Ferret,"  on  which  the  respondent 
was  justified  in  acting,  the  learned  magistrate  will,  no 
doubt,  think  that  the  smallest  nominal  fine  will  meet  the 
justice  of  the  case.  We  desire  to  say  that  we  should 
regret  if  the  result  of  our  decision  were  seriously  to 
interfere  with  the  humane  work  of  the  respondent.  We 
do  not  think  it  will  or  can,  but  whether  it  does  or  not 
the  law  must  be  observed.  We  have  read  the  careful 
regulations  framed  for  the  good  government  of  the 
*'  Harbour  "  and  the  respondent's  other  similar  honses, 
and  noticed  the  anxiety  manifested  in  those  rules,  not 
only  to  ensure  observance  of  all  conditions  necessary  to 
secure  cleanliness  and  good  health  and  to  prevent  the 
growth  and  spread  of  disease,  but  also  to  observe  the 
law,  whatever  that  law  may  be.  Indeed,  the  regula- 
tions expressly  provide  that  every  shelter  shall  be  fitted 
up  in  accordance  with  the  requirements  of  the  sanitary 
authority  of  the  district.  On  the  other  hand,  we  tmst 
that  those  who  are  charged  with  the  enforcement  of  the 
law  will  do  all  they  can  consistently  with  their  duty  and 
consistent  with  effecting  the  objects  of  the  law  to  avoid 
anything  like  harshness  or  unreasonableness  in  its 
enforcement. 

[Solioitors->Blaxland,    for   the   appellants ;    Ranger, 
Burton,  and  Frost,  for  the  respondents.] 


Q.B.  Div. 
(Bruce,  J.) 


1899. 
Dec.  31. 


G  BEEN  WELL  AND  ANOTHER  V.  HOWELL  AND  ANOTHER.* 

Practice — Coste— Public  Authorities  Protection 
Act,  1893— Action  defended  by  clerk  of  the 
peace  and  the  county  surveyor  by  instructions 
of  County  Council— Solicitor  and  client's  costs. 
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In  this  action,  which  was  heard  at  great  length  in  the 
earlier  part  of  this  term,  the  defendants  alleged  and  the 
plaintiffs  denied  that  a  certain  road  in  the  parish  of 
Oodstone,  Surrey,  was  a  public  highway. 

Mr.  Neville,  Q.C.,  Mr.  Hunie  WiUiams,  Q.C.,  and 
Mr.  McSwinney  appeared  for  the  plaintiffs  ;  Mr.  Jelf , 
Q.C.,  and  Mr.  George  Hamphreys  for  the  defendants. 

Ma.  Jcstice  Brucb  gave  judgment.  His  Lordship  re- 
viewed the  evidence  (which  began  with  a  presentment 
of  1799)  in  detail  and  came  to  the  conclusion  that  it 
was  impossible  to  reconcile  the  evidence  offered  by  the 
opposing  parties,  and  that  the  balance  was  in  favour  of 
the  existence  of  the  highway. 

Judgment  was  accordingly  given  for  the  defendants, 
with  oosts. 

Mr.  Jelf  asked  that  the  order  should  be  for 
eosts  as  between  solicitor  and  client  under  56  and  57 
Vict.,  cap.  61,  sectijn  I  (6)  (the  Public  Authorities 
Protection  Act,  1893).  The  defendants  were  the  clerk 
of  the  peace  and  the  county  surveyor,  acting  upon  the 
instmctions  of  the  county  council.  Under  56  and  57 
Vict.,  cap.  73,  section  26  (the  Local  Government  Act, 
1894),  it  was  the  duty  of  the  council  to  protect 
rights  of  way. 

Mr.  Neville  objected.  The  county  council  was 
not  a  party  to  the  case.  If  the  plaintiffs  had 
succeeded  they  could  only  have  got  a  judgment  against 
the  individual  defendant,  not  against  the  eouncil. 

Mr.  Justice  Bruce  thought  this  case  came  within 
the  Acts.  The  council  bad  a  duty  to  protect  rights  of 
way,  and  it  was  within  their  discretion  to  use  this 
method.  Costs  would  be  granted  as  between  solicitor 
and  client. 


Q.B.  Div. 
(Bigham,  J.) 


1899. 
Dec.  21. 


BROWNE  V,  PETO.* 

Mortgage— Mortgafjor  in  possession^Leasing 
power— Lease  comprising  chattels  and  shooting 
rights— Conveyancing  Act,  1881,  sec.  18 — Lease 
held  valid  against  mortgagee. 


In  this  case  Alexander  Browne,  the  plaintiff,  claimed 
possession  of  Knowlton-court  and  45  acres  of  land, 
parcel  of  the  Knowlton  estate,  near  Dover,  in  the 
.  county  of  Kent,  held  by  the  defendant  under  a  lease 
granted  on  November  26,  1890.  Notice  to  quit  expiring 
on  March  25,  1899,  had  been  given  on  February  21, 
1698.  The  defendant  contended  that  under  his  lease  be 
was  entitled  to  remain  in  possession  until  the  year 
1904.  The  questions  in  the  case  were— first,  whether 
this  lease  was  binding  on  the  plaintiff  ;  secondly, 
whether  the  plaintiff  had  so  conducted  himself  as  to 
become  bound  by  its  terms  ;  and,  thirdly,  whether,  if 
not,  the  notice  to  quit  was  given  by  the  person  legally 
entitled  to  give  such  notice.  I1ie  material  facts  were 
shortly  as  follows.  In  the  year  1897  Captain  L.  N.  H. 
D'Aeth  mortgaged  Knowlton-court  and  the  Knowlton 
estate  to  three  persons,  trustees  of  the  estate  of  Henry 
Forman,  deceased,  to  secure  a  sum  of  £30,000  and 
further  advances.  Captain  D'Aeth,  being  mortgagor  in 
possession,  granted  to  the  defendant  a  lease  of  Knowl- 
ton-court mansion-house,  45  acres  of  the  Knowlton 
estate,  eight  acres  of  meadow  land,  and  the  right 
of  shooting  and  sporting  over  the  Knowlton  estate,  for 
a  term  of  11  years  from  March  25,  1890,  at  the  yearly 
rents  of  £315  lOs.  for  the  mansion-house,  furniture, and 
sporting  rights,  £55  for  the  45  acres,  and  £13  for  the 
meadow  land.  There  was  a  covenant  by  the  tenant  to  spend 
£746  18s.  6d.  on  the  property  in  internal  repairs,  which 
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sum  he  was  to  be  allowed  to  deduct  from  the  rent  at 
the  rate  of  £50  each  quarter.  The  tenant  also  covenanted 
to  keep  the  interior  and  also  the  furniture  in  good 
repair,  and  it  was  provided  that  the  tenant  should  not  be 
entitled  to  require  the  lessor  to  do  any  internal  repairs 
unless  the  same  should  be  rendered  necessary  by  the 
neglect  of  the  lessor  to  keep  the  outside  m  repair.  The 
lessor  covenanted  to  do  the  outside  repairs.  There  were 
provisos  for  the  termination  of  the  lease  in  certain 
events  and  also  for  re-entry  in  case  of  breach  of  the 
lessee's  covenants.  The  furniture  in  the  mansion,  and 
let  therewith,  was  stated  to  be  of  the  value  of  £1,100. 
The  defendant  was  in  possession  under  this  lease  when 
the  notice  to  quit  was  served  upon  him.  In  April,  1891, 
after  the  mortgagees  had  notice  of  the  lease  they  made 
a  further  advance  of  £2,500.  In  January,  1893,  the 
estate  of  Henry  Forman,  deceased,  was  resettled  and 
conveyed  to  trustees  to  the  use  of  A.  H.  Browne,  father 
of  the  plaintiff,  for  life,  after  his  death  to  the 
use  of  the  trustees  for  a  term  of  1,000  years  to  secure 
a  jointure  to  the  widow  of  A.  H.  Browne,  and  subject 
thereto  to  the  use  of  the  plaintiff  for  life,  remainder  to 
his  first  and  other  sons  in  tail.  In  1894  the  interest 
under  the  mortgage  was  falling  into  arrear,  and  on 
the  23rd  of  September,  1896,  the  interest  being 
still  in  arrear.  proceedings  for  foreclosure  were 
commenced,  which  resulted  in  a  foreclosure  decree 
made  on  November  11,  1896.  In  December,  1896, 
the  trustees  repudiated  the  lease,  the  plaintiff  insisting 
on  his  rights  unier  it.  The  defendant,  however, 
regularly  paid  rent  to  and  got  receipts  from  the 
trustees  of  the  resettlement,  and  not  the  tenant 
for  life,  and  correspondence  passed  between  the 
defendant  and  the  solicitors  to  the  trustees  re- 
ferring to  the  repairs  to  be  done  under  the  lease. 
On  June  1,  1897,  a  summons  was  taken  out  in 
the  Chancery  Division  before  Mr.  Justice  Stirling,  who 
made  an  order  that  the  mortgagees  should  convey 
Knowlton-court  and  the  Knowlton  estate  to  the 
trustees  of  the  resettlement  of  the  18th  of  January, 
1893,  to  tbe  uses  and  upon  the  trusts  declared  concern- 
ing the  freehold  hereditaments  therein  comprised.  In 
pursuance  of  this  order  the  mortgagees  conveyed  the 
Knowlton-court  and  estate  to  one  Gray  to  the  use  of 
A.  H.  Browne  for  life,  then  to  the  use  of  the  trustees 
of  the  settlement  for  a  term  of  1,000  years,  and  subject 
thereto  to  the  use  of  the  plaintiff  for  life.  On  the 
21st  of  February,  1898,  a  notice  to  quit  was  served 
on  the  defendant  couched  in  the  following  terms  :— 
**  To  William  Herbert  Peto,  of  Enowlton  Court,  near 
Dover,  in  the  county  of  Kent,  Esquire,— I,  the  under- 
signed Charles  Dormad,  of  23,  Essex-street,  Strand, 
in  the  county  of  London,  as  the  ag«nt  for  and  on  be- 
half of  your  landlord,  A.  H.  Browne,  hereby  give  you 
notice  to  quit  and  deliver  up  possession  of  Knowlton 
Court,  and  the  premises  above  mentioned,  including 
the  right  of  shooting,  on  the  25th  day  of  March, 
1899,  or  at  the  expiration  of  the  year  of  your  tenancy, 
which  will  expire  at  or  next  after  the  end  of  one  half- 
year  from  the  time  of  your  being  served  with  chis 
notice.— Cbarles  Dobman."  On  April  11,  1898, 
Mr.  A.  H.  Browne  died.  The  plaintiff  became  tenant 
in  tail  in  possession,  and  the  notice  to  quit  expiring, 
he  issued  the  writ  in  this  action  for  possession. 

Mr.  DiCKiNS,  Q.C. ,  and  Mr.  Mobton  Smith,  for 
the  plaintiff,  contended  that  tbe  lease,  as  it  included 
furniture  in  the  mansion  and  sporling  rights  over  the 
estate,  was  not  a  lease  under  section  18  of  the 
Conveyancing  Act,  1881  ;  **  Tolson  v.  Sheard  ** 
(5  Cb.D.,  19)  ;  ••  Dayrell  v.  Hoare  "  (12  A.  and  E., 
356)  ;  consequently  it  was  not  binding  on  the  plaintiff 
or  the  trustees,  and  that  therefore  tbe  defendant  held, 
as  tenant,  from  year  to  year,  and  that  his  tenancy  wa» 
liable  to  be  determined    by   notioe   to  quit.    Secondly ». 
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that  the  plaintiff  was,  under  the  deeds  of  January  18, 
189S,  and  January  1,  1897,  legal  owner  of  the  reversion 
•  expectant  on  the  determination  of  th«  lease.  If  this  were 
not  so,  the  trustees  uf  the  resettlement  were  the  legal 
owners.  In  either  event,  the  notice  to  quit  was  good 
as  having  heen  given  by  the  plaintiff  either  in  his  own 
right  or  on  behalf  of  the  trustees — **  Jones  v.  Phipps,'' 
(L.R.  3,  Q.B.  567). 

Mr.  Beay,  Q.C,  and  Mr.  J.  R.  Atkin,  for  the 
defendant,  argued  that  the  lease  was  none  the  less  a 
lease  under  section  18  of  the  Conveyancing  Act,  because 
besides  the  land  it  conveyed  furniture  and  sporting 
rights.  Section  18  of  the  Conveyancing  Act,  1881, 
allowed  a  lease  of  the  **  land."  Land  was  defined  by 
section  2,  subsection  2,  and  included  incorporeal  here- 
ditaments, of  which  a  right  of  shooting  was  one.  [Mb. 
JirSTiCB  BiGHAM.— May  not  a  lease  under  this  Act  in- 
clude a  right  of  way  ?]  As  to  the  furniture, 
the  rent  issued  out  of  the  land,  and  not  out 
of  the  furniture—**  Read  v.  Lawnce  "  (2  Dyer  212 
ft.),  **  Farewell  v.  Dickenson  '*  (6  B  and  C,  261)— 
every  lease  of  a  house  includes  the  lease  of  some 
chattels.  Further,  if  not  a  valid  lease  under  the  statute 
it  must  he  taken  as  an  agreement  to  execute  a  valid 
lease  (12  and  13  Vict.,  c.  26,  s.  2).  Counsel  also  argued 
that  if  as  between  the  mortgagor  and  mortgagee  the  latter 
has  a  iopted  the  lease  made  by  the  former  the  lease 
would  become  binding  as  between  the  mortgagee  and  the 
lessee.  In  numerous  letters  and  affidavits  the  mortgagee 
had  recognized  the  lease  and  could  not  now  repudiate  it 
— ••  Koech  v.  Hall  "  (Smith,  L.  C,  494),**  Marquis  of 
Donegal  v.  Greg  "  (13  Ir.  Eq.  Rep.  12,  Sugden  on 
Powers  Ed.  [1861],  p.  766)  ;  "  Taylor  v.  fitib- 
bard  *'  (2  Ves.  437)  ;  **  Corbett  v.  Plowden  ''  (26 
Ch.D.,  687).  The  receipts  for  rent  clearly  confirmed 
the  lease  (13  Vict.,  c.  17,  s.  2).  By  making 
a  further  advance  with  notice  of  the  lease 
the  mortgagees  were  pro  tanto  at  all  events  mortgagees 
after  the  date  of  the  lease  and  bound  by  its  terms. 

Mr.  Dickens,  in  reply,  referred  to  *'  Reg.  v. 
Wood"  (IF.  and  F.,  407),  to  esUblish  that  there 
•could  be  no  occupation  of  a  right  of  shooting.  A  lease 
under  the  Conveyancing  Act  must  be  an  occupation 
lease.  He  also  referred  to  37  and  38  Vict.,  c.  64,  section 
3,  which  first  made  sporting  rights  rateable.  The 
statute  13  and  14  Vict.,  o.  26,  only  applied  as  against 
those  who  were  successors  in  title  to  the  grantor  of  the 
lease.  Mortgagees  were  not  successors  in  title  to  a 
mortgagor  as  regarded  a  lessee  holding  under  a  lease 
after  the  date  of  the  mortgage.  That  statute  had  no 
application  to  such  a  case  as  this.  *'  Dowager  Duchess 
-of  SutherUnd  V.  Duke  of  Sutherbind''([  1893],  3Ch.,l69). 
Mere  knowledge  of  the  existence  of  a  lease  was  not 
enough  to  bind  the  mortgagee.  Nothing  short  of  a  new 
agreement  would  have  that  effect  *'  Towcrson  v.  Jack- 
son "  ([1891],  2  Q.B.,  484). 

Mb.  Justice  Bioham  first  decided  the  question  as  to 
the  validity  of  the  notice  to  quit,  and  in  giving  judg- 
ment said  that  even  though  the  notice  to  quit  was 
given  by  a  person  in  whom  the  legal  estate  was  not 
nested  it  was  a  good  notice,  as  it  was  given  by  the 
■authority  and  un  behalf  of  the  persons  who  had  the 
legal  estate  :  that  the  defendant  knew  that  the 
plaintiff  was  the  only  person  beneficially  interested  and 
"had  received  the  notice  as  given  on  behalf  of  the 
-landlords  whoever  they  might  be.  Upon  the  other 
points  his  Lordsnip  delivered  a  written  judgment  as 
follows  : — ^The  next  question  in  this  case  is  whether  the 
lease  of  November  26,  1890,  comes  within  the  meaning 
of  section  18  of  the  Conveyancing  Act,  1881,  so  as  to 
make  it  a  good  lease,  as  against  the  mortgagees, 
although  they  were  not  parties  to  it.  Before  that  Act 
a  lease  made  by  a  mortgagor  alone  did  not  bind  the 
'mortgagee,    but  it  bound  both  the   mortgagor   and  the 


tenant  by  estoppel  ;  it  was  a  good  lease  as  between 
the  parties  to  it,  but  it  did  not  affect  the  mortgagee. 
This  rule  of  law  prodoced  hardship,  particularly  in 
cases  where  the  mortgagor  had  been  left  in  poaaes- 
sion  and  the  tenant  had  taken  a  lease  withont 
notice  of  the  existence  of  the  mortgage.  To  remove 
this  hardship  and  to  enable  persona  in  possession  of 
land  more  freely  to  deal  with  it,  the  Act  in  question 
was  passed.  By  section  18  it  is  provided  that 
a  mortgagor  of  land,  while  in  possession,  shall  as 
against  every  encumbrancer  have  by  virtue  of  the  Act 
•power  to  make  any  such  lease  of  the  mortgaged  land  as 
in  that  section  described  and  authorized.  The  leases 
authorized  are  an  agrioultuial  or  occupation  lease*  for 
any  term  nut  exceeding  21  years,  and  a  building  lease 
for  any  term  not  exceeding  99  years.  It  is  said  on  the 
part  of  the  plaintiff  in  the  present  case  that  the  lease 
which  the  defendant  relies  on  does  not  come  within  the 
meaning  of  this  section  ;  first,  because  it  is  not  *'  a 
lease  of  the  mortgaged  land  or  any  part  thereof  "  and, 
secondly,  because  it  is  not  **  an  occupation  lease." 
Now,  by  the  terms  of  the  lease  the  house  and  furni- 
ture with  the  sporting  rights  are  let  for  one 
lump  sum  of  £315  10s.,  the  other  two  pro- 
perties being  let  for  £55  and  £13  respectively. 
It  is  said  that  the  lease  is  not  a  lease  of  the  mortgaged 
land  because  it  comprises  a  lease  of  the  furniture,  the 
two  together  being  let  at  one  rent  ;  it  is  said  that  it  is 
a  lease  of  chattels  as  well  as  of  land,  and  that  therefore 
it  is  not  a  lease  within  the  section.  I  was  referred  to 
•*  Tolson  V.  Sheard  *'  (5  Ch.D.,  19)  in  support  of  this 
argument.  That  case  merely  decided  that  the  trustees 
of  two  different  trust  estates,  the  properties  of  which 
happened  to  adjoin,  could  not  grant  a  lease  of  both 
properties  at  one  rent  ;  it  was  said,  and  no  doubt 
rightly  said,  that  such  a  lease  would  be  a  breach  of 
trust.  That  was  the  only  point  decided.  I  do  not 
think  the  case  is  of  any  value  for  the  purpose  of  inter- 
preting the  meaning  of  section  18  of  the  Conveyancing 
Act.  There  is  no  doubt  in  my  mind  that  this  is  a  lease 
of  part  of  the  land  mortgaged  ;  it  is  none  the  less  sueh 
a  lease  because  it  comprises  in  addition  certain  chattels ; 
nor  were  the  mortgagees  in  any  way  injured  by  the  addi- 
tion,for,  in  my  opinion,  the  whole  rent  must  be  taken  as 
issuing  out  uf  the  land  and  as  being,  therefore,  recover- 
able by  the  mortgagees  when  they  come  to  take  posses- 
sion **  Read  v.  Lawnce  "  (2  Dyer,  2126),  **  Farewell 
V.  Dickenson  "  (6  B.  and  C,  251).  Then  .tis  said  thai 
this  lease  is  not  good  becaose  it  comprises  the  right  to 
shoot  over  a  part  of  the  land  in  mortgage  which  is  not 
included  in  the  demise.  This  raises  a  more  difficult 
question.  It  was  held  in  the  case  of  **  Dayrell  v. 
Hoare  '*  (12  A.  and  E.,35&)  that  a  power  to  lease  several 
**  estates,  hereditaments,  and  premises,  or  any  part  or 
parts  thereof  ' '  did  not  authorize  a  lease  of  part  of  the 
lands  with  a  right  of  shooting  over  the  rest.  It  was 
said  that  if  part  was  demised  it  must  be  demised  in  its 
entirety,  and  that  it  was  outside  the  power  to  subject 
the  land  not  demised  to  a  servitude.  But  what  kind  of 
lease  does  this  Act  authorize  ?  It  is  such  a  **  lease  of  the 
mortgaged  land  or  any  part  thereof  as  in  this  section 
described  an  1  authorized . ' '  The  kinds  of  leases  described 
and  authorized  are  an  agricultural  or  occupation  lease  and 
a  building  lease.  These  expressions  are  not  defined, 
but  I  believe  it  is  a  common  practice  for  the  landlord  to 
reserve  the  sporting  rights  when  granting  an  agricul- 
tural lease.  A  lease  with  such  a  reservation  wonld  be 
an  agricultural  lease  within  the  meaning  of  this  Act. 
If  after  the  making  of  such  a  lease  the  mortgagee  in 
possession  were  to  grant  an  occupation  lease  of  the  man- 
sion with  those  reserved  sporting  rights,  would  such 
occupation  lease  be  outside  the  power  granted  by  the 
Act  ?  I  think  not.  If  it  would  be  outside  the  power, 
then  the  only  way  of  letting  the  sporting   rights   would 
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be  bj  some  deed  ia  wbich  both  mortgagor  and  mortgagee 
tronld  have  to  join.  It  mast  be  remembered  tbat  '4aad" 
is  defined  in  the  Act  (section  2,  subsection  ii.)  to 
inclnde  "  hereditaments  oorporeal  or  inoo  poreal,"  and 
that  it  is  any  part  of  land  so  described  that  the  mort- 
gagor has  power  to  lease.  On  this  part  of  the  case  I 
was  referred  to  the  judgment  of  Mr.  Justice  Romer,  in 
the  case  of  '*  Dowager  Dachess  of  Sutherland  v. 
Duke  of  Sutherland  ([1893]  3,  Ch. ,  169).  The  case, 
■however,  does  not  appear  to  me  to  be  of  any 
importanee  in  this  connexion.  It  was  decided  with 
reference  to  the  supposed  exercise  of  powers  under  the 
Settled  Land  Acts,  1882  and  1890,  the  provisions  of 
which  are  quite  different  from  those  in  the  Act  I  am 
now  eonsideriug.  But  then  it  was  further  said  that 
this  was  not  an  occupation  lease  within  the  meaning  of 
section  18,  because  sporting  rights  could  not  be  the 
snbjeet  of  any  occnpation.  I  am  not  sure  that 
sporting  rights  may  not  be  the  subject  of  occupation  ; 
the  owner  of  sporting  rights  is  rated  as  the  **  occupier  " 
of  them.  But  whether  that  be  so  or  not,  the  fact  (if 
it  be  a  fact)  that  sporting  rights  cannot  be  the  subject 
of  occupation  does  not,  in  my  opinion,  render  this  lease 
■any  the  less  an  occupation  lease.  I  come,  therefore,  to 
the  conclusion  that  the  lease  is  a  lease  within  the 
meaning  of  the  Act,  and  that  it  is  therefore  binding  on 
the  plaintiff.  Assuming,  however,  that  it  is  not,  it  was 
said  for  the  defendant  that  the  alleged  deviations 
from  the  statutory  form  were  such  as  could  be 
-cured  with  the  assistance  of  the  provisions  of  the 
statute  12  and  13  Vict.,  c.  26,  section  2.  But  I  do  not 
think  it  can  be  said  that  the  inclusion  of  the  furniture 
-and  the  sporting  rights  amounted  to  a  mistake  or  in- 
advertence within  the  meaning  of  the  preamble  to  that 
Act,  and  I  am  of  opinion  that  to  rectify  this  lease  by 
severing  the  furniture  or  the  sporting  rights  from  the 
land  and  by  apportioning  the  rent  between  them  would 
be  to  make  an  entirely  new  lease  and  not  to  rectify 
the  already  existing  lease.  Upon  the  question 
whether  the  plaintiff  had  confirmed  the  lease  so 
as  to  bind  himself  by  its  terms,  his  Lordship 
lield  that,  but  for  the  Conveyancing  Act,  nothing  had 
occurred  to  prevent  the  plaintiff  or  his  predecessor  from 
asserting  that  the  tenancy  of  the  defendant  was  merely 
a  yearly  tenancy.  He  gave  judgment  for  the  defendant 
npon  the  ground  that  the  lease  was  a  lease  under 
section  18  of  the  Conveyancing  Act,  1881,  and  gave 
4eave  to  amend  the  pleadings  by  adding  any  parties  who 
might  be  necessary  in  any  farther  proceedings. 


•Frob.,  Divorce,  and  Adm.  Div.  )  1900. 

(Bueknill,  J.)  )  Jan.  11. 

COSSET  V.    COHSET  AND  OTHERS.* 

Probate — ^Will — Dcstrncliou — Animus  revocandi — 
Doctrine  of  dopendont  relative  revocation. 
Probate  of  a  will  granted  on  the  ground  that 
the  testator  had  destroyed  it  with  the  sole  inten- 
tion of  reviving  an  earlier  will,  and  that  there 
was,  therefore,  no  anitmis  rctocandi. 


This  probate  suit,  arising  out  of  the  testamentary  dis- 
positions of  the  late  Francis  William  Arthur  Cossey, 
who  died  on  May  31,  1899,  was  before  the  Court  on 
December  12  last.  The  plaintiff  was  the  sole  executor 
•of  the  deceased's  last  will,  dated  April  6,  1899,  and  he 
asked  for  probate  of  a  draft  of  that  will  on  the  ground 
that  the  testator  had  never  revoked  tbat  will,  but  had 
destroyed  it,  meaning  to  revive  an  earlier  will.  The 
defendants  were  the   widow  and  sisters  of  the   testator. 

'B«portod  by  J.  H.  MURpnvand'W.  O.  Willi:},  Escib.,  Barristcr*- 
at-Lair. 


I  llie  sisters  pleaded  that  the  will  had  been  destroyed  by 
the  testator  aninu)  revocandi  and  asked  the  Court  to 
pronounce  for  an  intestacy. 

Mr.  Inderwick,  Q.C.,  and  Mr.  Barnard  were  for  the 
plaintiff  ;    Mr.  Kisch  for  the  defendants. 

Mr.  Baekard,  in  opening  the  plaintiff's  case,  said 
that  the  deceased  duly  executed  a  will  on  April  6,  1899, 
under  which  the  plaintiff  was  appointed  sole  executor. 
On  May  24,  1899,  the  testator,  in  the  presence  of  his 
wife  and  a  servant,  said  that  he  was  going  to  destroy 
his  will,  becau!)e  he  desired  to  revive  an  earlier  will 
which  benefited  bis  wife  and  her  niece  more  than  the 
last  one  did. 

Evidence  was  called  in  support  of  counsel's  opening 
statement. 

At  the  end  of  the  evidence  his  Lobdshif  said  that  he 
was  satisfied  (subject  to  anything  that  Mr.  Kisch  might 
say)  that  the  testator  destroyed  his  will,  because  he 
thought  that  what  he  had  done  had  revived  the  earlier 
will. 

Mr.  Kisch  intimated  that  he  was  not  in  a  position  to 
rebut  the  evidence  put  forward  on  behalf  of  the  plaintiff. 

Mr.  Babnabd  then  submitted  that  this  was  a  case  of 
dependent  relative  revocation  and  cited  the  case  of 
*•  Powell  V.  Powell  "  (L.R.,  1  P.  and  D.,  209).  The 
learnel  counsel  also  referred  to  Tristram  and  Cooke's 
''  Probate  Practice,"  llth  Edition,  p.  464,  and  WUiiams 
on  Executors,  9th  Edition,  p.  120. 

Mr.  Kl^CH  relied  on  the  cases  of  **  Evans  v. 
Dallow  "  (31  L,J,,  P.  anlM.,  li'8),  and  **  Diokenson 
V.  Swatman  "  (»0  L,J,,  P.  and  M.,  84). 

Judgment  was  reserved. 

Mb.  Justice  Bucknill,  in  delivering  a  considered 
judgment,  said, — In  this  case  I  find  the  facts  to 
be  as  follows.  On  April  6,  1899,  the  deceased  person, 
Francis  W.  A.  Cossey,  called  on  Mr.  Ernest  Edward 
Chapnian,  a  solicitor,  about  some  legal  proceedings  with 
wbich  he  was  threatened  by  his  sister-in-law.  He  produced 
on  that  occasion  a  will  made  by  him,  and  dated  May  1, 
1897t  which  he  said  he  wss  anxious  to  alter.  By  that 
will  his  sister-in-law  would  be  benefited.  He  then 
gave  instructions  to  Mr.  Chapman  to  prepare 
another  will,  wbich  he  wished  to  execute  at 
once.  That  was  done,  and  it  was  duly  executed  and 
attested  in  the  presence  of  the  testator,  who  called 
again  on  April  11,  and  took  it  away  with  him. 
On  May  31,  1890,  the  testator  died.  By  the  will  of 
May  1,  1897,  he  had  left  his  property  to  his  wife  for 
life,  and  after  her  death  to  the  sister-in-law  already 
referred  to,  with  power  of  appointment  to  her  children. 
That  will  is  not  among  the  scripts,  but  its  contents  are 
proved  by  Mr.  Chapman.  By  a  will  date  I  December  16, 
1887,  the  testator  had  left  his  property  to  his  wife, 
subject  to  a  legacy  of  £2,000  to  a  niece,  whom  be  and 
his  wife  had  brought  up,  they  having  no  children.  On 
May  24,  1899,  it  being  his  wedding  day,  the  testator 
toli  his  wife  that  it  should  not  pass  without  tlie 
destruction  of  the  will  of  April  6,  1899,  in  which  he 
told  her  he  had  been  unjust  to  her  ;  and  he  said  he  wished 
his  property  to  go  by  the  first  will  he  had  made,that  is, the 
one  dated  December  16,  1887,  by  which  she  and  her 
niece  alone  benefited.  By  his  order  the  servant  girl 
was  summoned  that  she  might  be  present  when  the  will 
was  destroyed,  and  in  her  presence  he  tore  it  up  and 
gave  her  the  pieces  to  bum,  repeating  to  her  first  of  all 
what  he  had  previously  said  to  his  wife.  On  these  facts 
I  have  to  decide  with  what  intention  the  testator 
destroyed  that  will.  Was  it  done  with  a  determination 
simply  to  cancel  it,  or  was  it  done  with  the  sole  inten- 
tion, wish,  and  expectation  that  the  result  of  the 
destruction  of  the  one  will  would  be  to  revive  and  set  up 
the  will  by  which  his  wife  and  niece  would  benefit  ? 
In  other  words,  does  the  doctrine  of  dependent  relative 
revoc  it  ion   apply   here  ?    I   cannot  better  define   this 
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doctrine  than  by  repetition  of  part  of  the  judgment  of 
Sir  James  Wilde  in  *•  Powell  ▼.  Powell  "  (L.R.,  1  P. 
and  D.,  212)  : — **  This  doctrine  is  based  on  the  principle 
that  all  acts  bj  which  a  testiitor  miy  physically  destroy 
or  mutilate  a  testamentary  instrument  are  in  their  nature 
equivocal.  They  may  be  the  result  of  accident,  or,  if 
intentional,  of  various  intentions.  It  is,  there- 
fore, necessary  in  each  case  to  stuiy  the  act 
<lone  by  the  light  of  the  circumstances  under 
which  it  oGcurreJ,  and  the  declarations  of  the 
testator  with  which  it  may  have  been  accompanied. 
For  unless  it  be  done  animo  revocandi  it  is  no 
reyocation.  What,  then,  if  the  act  of  destruction  be 
done  with  the  sole  intention  of  setting  up  and  establish- 
ing some  other  testamentary  paper,  for  which  the 
destruction  of  the  paper  in  question  was  only  designed 
to  make  way  ?  It  is  clear  that  in  such  case  the  animut 
revocandi  had  only  a  conditional  existence,  the  con- 
dition being  the  validity  of  the  paper  intended  to  be 
sabstituted,  and  such  has  been  the  course  of  decision  in 
the  various  cases  quoted  in  argument. '*  The  declara- 
tion alleging  the  intention  of  the  testator  must 
be  clear  and  free  from  doubt,  and  not  vague  and 
unreliable  ;  vide  •*  In  the  Goods  of  Weston  "  (L.R., 
1  P.  and  D.,  633),  where  a  testatrix  after  the  destruc- 
tion of  a  will  toU  her  daughter,  who  had  been  absent 
from  home  and  who  saw  the  will  lying  torn  to 
pieces  in  the  fireplace,  that  she  had  destroyed  it 
intending  that  a  former  will  might  take  effect ; 
vide  also  •*  In  the  Goods  of  Gentry  "  (L.R.,  8  P.  and 
D. ,  80),  where  Sir  James  Hannen  held  that  he  could 
not  construe  the  language  of  the  t'Cstator  at  the  time  of 
the  cancellation  of  his  will  so  as  to  apply  the  doctrine 
of  dependent  relative  revocation.  But  in  the  case  which 
I  am  now  deciding  I  find  no  such  difficulty,  and,  repeat- 
ing the  language  of  Sir  James  Wilde  in  **  Powell  v. 
Powell, ' '  that  in  studying  the  act  done  by  the  light  of 
the  circumstances  under  which  it  occurred  and  the  de- 
clarations of  the  testator  with  which  it  was  accom- 
panied, I  find  that  the  act  of  destruction  was  doue  with 
the  sole  intention  of  setting  up  an  1  establishing  the  will 
of  December  16,  1887,  for  which  the  destruction  of  the 
will  of  April  6,  1899,  was  only  designed  to  make  way. 
The  ease  of  **  Dickenson  v.  Swatman  '*  (:<0  L.J.,  P. 
and  M.,  84)  was  cited  by  the  learned  counsel  appearing 
for  the  defendant,  but  it  is  not  necessary  to  say  more 
about  it  thin  that,  so  far  as  it  is  inconsistent  with 
•*  Powell  V.  Powell,"  I  follow  the  latter  case.  I  find, 
therefore,  that  this  is  a  case  in  which  the  doctrine  of 
dependent  relative  revocation  applies,  and  I  pronounce 
therefore  for  the  will  of  April  6,  189 J>,  as  contained  in 
the  draft  thereof  produced  an  I  sworn  to  by  Mr.  Chap- 
man, who  made  it. 
[Solicitors — ^Hewitt  and  CThapman  ;  Gowing    and  Co.] 


Court  of  Appeal   (A.  L.  Smith,  )  1900. 

Bigby,  and  Collins,  L.JJ.)       )  Jan.  12. 

SCX)TT  V.  CAKKITT.* 

Mctpopolia — Buildings— General  line  of  buildings 
—Consent  of  County  Council— Exemptions — 
Land  **  lawfully  occupied  '*  by  buildings- 
London  Building  Act,  1894,  sec.  22. 


This  was  an  appeal  from  a  judgment  of  a  Divisional 
Court,  consisting  of  Mr.  Justice  Ridley  and  Mr.  Justice 
Darling,  on  a  special  case  stated  by  a  metropolitan 
police  magistrate  on  the  hearing  of  an  appeal  against 
an  objection,  served  by  a  district  surveyor  on  the 
appeUant  under  section  100  of  the  London  Bnilding 
Act,1894  (57  and  58  Vict.,  o.  CCX 1 1 1.),  to  the  proposed 

*Ilaported  by  W.  F.  Barry.  Esq.,  Barrister-at-Law. 


erection  by  the  appellant  of  certain  buildings  at 
Nos.  180  and  182,  Pentonville-road,  in  the  county  of 
London,  beyond  the  general  line  of  buildings,  contrary 
to  section  22  of  the  London  Building  Act,  1894.  The 
appellant  was  the  owner  of  Nos.  180  and  182,  Penton- 
ville-road, and,  being  desirous  of  rebuilding  the  premises, 
he  applied  to  the  London  County  Council  on  July  5, 
1898,  for  their  consent  to  the  erection  of  the  buildings 
to  the  line  of  frontage  of  certain  existing  buildings- 
one  storey  high  which  had  been  erected  on  the  forecourt 
of  the  premises.  On  August  4,  1898,  the  London 
County  Council  informed  the  appellant  that  they 
refused  their  consent  to  the  erection  of  the  buildings 
to  the  said  line  of  frontage.  In  September,  1898,  the 
appellant  caused  plans  to  be  prepared,  showing  the 
extent  of  the  then  existing  buildings,  and  submitted  the 
same  to  the  respondent,  under  section  43  of  the  Act,- 
who  certified  the  plans  to  be  correct.  On  September  5, 
1898,  the  appellant  applied  to  the  London  County 
Council  to  sanction  the  proposed  new  buildings  aa 
deviations  from  the  certified  plans  under  section  43,  sub- 
section 2.  of  the  Act.  The  County  Council  on  November 
16,  1898,  declined  to  consider  or  give  any  decision  on 
the  application  on  the  ground  that  the  proposed 
deviations  from  the  certified  plans  were  not  such  as 
were  contemplate!  or  referred  to  in  section  43,  sub- 
section 2,  of  the  Act.  On  November  30,  1898,  the- 
superintending  architect  of  the  County  Council  certi- 
fied the  general  line  of  buil  lings  in  that  part  of  Pen- 
tonville-road in  which  the  buildings  were  situate.  The 
general  line  so  certified  was  the  main  front  of  the  build- 
ings standing  back  from  the  forecourts.  On  Janu- 
ary 6,  1899,  the  appellant  served  on  the  respondent 
notice  that  he  was  going  to  build  on  the  f  orecourts^. 
and  on  February  10  the  respondent  served  notice  of 
objection  to  such  building  under  section  150  of  the  Act, 
stating  that  the  work  would  be  in  contravention  of  the 
Act  on  the  ground  that  it  was  proposed  to  erect  the  build- 
ings without  the  consent  of  the  County  Council  beyond 
the  general  line  of  buildings,  contrary  to  the  provisions 
of  sections  22  and  200  of  the  Act.  The  old  buildings 
at  Nos.  180  and  182,  Pentonville-road  consisted  of 
houses  of  three  storeys  with  forecourts  in  front  abutting 
on  Pen^'-onville-road,  the  houses  being  built  50ft.  back 
from  the  road.  The  forecourt  of  No.  180  had  been 
built  over  and  occupied  by  a  publichouse  of  one  storey 
idnce  about  1858,  and  the  forecourt  of  No.  182  had 
been  built  over  and  occupied  as  a  shop  since  1877.  The 
forecourt  in  front  of  No.  182  had  been  so  buift  over 
and  occupied  under  licences  or  consents  from  the  Metro- 
politan Board  of  Works  dated  August  21,  lo76.  The 
forecourt  in  front  of  No.  180  had  been  built  over  with- 
out any  consent  or  licence.  There  had  been  no  certifi- 
cate defining  the  general  line  of  buildings  in  that  part 
of  Pentonville-road  prior  to  the  certificate  of  the 
superintending  architect  of  November  30,  1898.  It  was 
contended  by  the  appellant  that  the  intended  buildings 
came  within  section  43  of  the  Act  of  1894,  and  that  the 
County  Council,  upon  compliance  with  that  section,  were- 
bound  to  certify  under  subsection  2  ;  and,  farther,  that 
section  22,  subsection  2,  applied,  inasmuch  as  the  land 
was  *'  lawfully  occupied  "  by  buildings  within  the 
meaning  of  that  subsection,  and  that,  therefore,  the 
superintending  architect  had  no  power  to  certify  the 
building  line,  and  that  such  certificate  afforded  no 
objection  in  law  to  the  appellant's  rights  under 
section  43.  It  was  contended  by  the  respondent  that  by 
the  joint  effect  of  the  Act  7  Geo.  IV.,  c.  CXLII.,  which 
prohibited  the'erection  of  any  building  within  50ft  of  the 
side  of  the  Pentonville-road,  and  of  section  75  of  the 
Metropolis  Management  Act,  1862,  the  laud  forming  the 
forecourts  of  the  old  buildings  was  not  at  the  com- 
mencement of  the  Act  of  1894  and  had  not  been  withiiv 
seven   years     previously    *'  lawfully   occupied  "    by   a 
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builiiog  -within  the  meaning  of  section  22,  subeection  2, 
«f  the  Act  ;  that  the  building  on  the  forecourt  of 
No.  180  was  without  any  licence  or  consent,  and  was 
therefore  illegal,  and  that  the  building  on  the  fore- 
court of  No.  182  was  erected  under  a  consent  which  was 
subject  to  a  condition  that  the  building  should  not  be  at 
any  time  altered  or  raised  without  the  consent  of  the 
Metropolitan  Board  of  Works,  and  that  by  section  216 
of  the  London  Building  Act,  1894,  such  condition  was 
still  binding  on  the  appellant  ;  and  th.it  section  43 
related  only  to  open  spaces  at  the  rear  of  buildings 
and  had  no  application  to  the  case.  Upon  appeal  to  a 
metropolitan  police  magistrate  from  the  objection  of 
the  London  County  Council  to  the  proposed  new 
buildings,  the  magistrate  held  that  the  respon- 
dentia contention  was  well-founded,  and  dismissed 
the  appeal,  subject  to  the  present  case.  The 
Divisional  Court  affirmed  the  decision  of  the  magi- 
strate. The  appellant  appealed  to  the  Court  of  Appeal. 
By  section  22  of  the  London  Building|Aot,1894  ''  (1)  no 
building  or  structure  shall  without  the  consent  in 
writing  of  the  Council  be  erected  beyond  the  general 
line  of  buildings  in  any  street.  .  .  .  (2)  This 
section  shall  not  apply  to  any  building  or  structure 
erected  after  the  commencement  of  this  Act  upon  land 
which,  either  at  the  commencement  of  this  Act  or  at 
«ny  time  within  seven  years  previously,  has  or  shall 
have  been  lawfully  occupied  by  a  building  or  struc- 
ture.*' 

Mr.  Maemorran,  Q.C.,  and  Mr.  Germaine  appeared 
for  the  appellant  ;  Mr.  Horace  Avory  appeared  for  the 
respondent. 

'fbe  CouBT  dismissed  the  appeal. 

Lo&D  JctfTiCE  A.  L.  Smith  said  that  it  was  con- 
•ceded  that  the  case  was  stated  with  the  view  of 
•ascertaining  the  rights  of  the  appellant  as  building 
owner  in  respect  of  the  forecourts  of  Nos.  180  and  182, 
Different  considerations  applied  to  each  of  those 
forecourts.  The  general  line  of  buildings  was  certified  to 
stand  back  from  the  forecourts  of  the  houses  in  this 
part  of  Pentonville-road,  so  as  to  run  along  the  line 
of  the  main  buildings.  In  front  of  the  main  buildings 
the  vacant  land  in  the  forecourts  had  been  built  upon 
from  time  to  time.  On  the  forecourt  of  No.  180  a 
pablichouse  of  one  storey  had  been  built.  The  public- 
house  came  up  level  with  the  foot  pavement  of  the 
street.  The  forecourt  of  No.  182  was  built  upon  for 
the  purpose  of  a  shop,  and  the  building  was  erected 
with  the  consent  of  the  Metropolitan  Board  of  Works 
apon  condition  that  the  building  should  only  be  a  low 
bnilding  according  to  the  plans  submitted  to  the  Board 
of  Works.  The  licence,  therefore,  was  given  on  the 
condition  that  the  only  building  erected  should  be  the 
one  put  up  according  to  those  plans  and  now  upon  the 
forecourt.  The  appellant  desired  to  build,  without  the 
•consent  of  the  County  Council,  high  buildings  upon 
both  forecourts  in  the  place  of  the  one  storey  buildings 
now  there.  He  failed  to  get  their  consent  under 
section  'j,2  of  the  Act  of  1894,  and  he  then  tried  to 
bring  himself  within  section  43,  which,  in  his  Lord- 
ship's opinion,  did  not  apply  to  the  case.  The  appellant 
then  contended  that  he  did  not  want  the  consent  of  the 
(bounty  Council,  because,  so  far  as  No.  180  was  con- 
cerned, by  subsection  2  of  section  22  of  the  Act  of 
1894,  the  section  was  not  to  apply  to  any  building 
erects  after  the  commencement  of  the  Act  up«)n  land 
lawfully  occupied  by  a  building,  and  that  the  forecourt 
of  No,  180  was  •*  lawfully  occupied  "  by  this  public- 
house.  That  contention  brought  them  back  to  7  Geo.  IV., 
c.  CLXII.,  which  by  section  140  prohibited  the  erection' 
of  any  building  within  50ft.  of  the  side  of  the  Penton- 
ville-road, and  enacted  that  any  building  erected  contrary 
to  the  Act  should  be  deemed  a  common  nuisance.  The 
publichouse  was  erected  after  the  passing  of  that  Act,and   i 


it  was  clear  that  it  sinned  against  the  provisions  of 
section  140.  In  other  words,  it  was  a  common  nuisance. 
Apart  from  any  question  of  subsequent  legislation 
it  could  not  be  argued  that  the  forecourt  of  No.  180 
was  **  lawfully  occupied  ''  when  the  building  erected 
thereon  was  a  common  nuisance.  It  was  said,  how- 
ever, that,  as  section  75  of  the  Metropolis  Management 
Act,  1862,  repealed  section  140  of  the  Act  of  Qeorge 
IV.,  the  publichouse  no  longer  unlawfully  occupied  the 
forecourt,  inasmuch  as  the  prohibition  in  the  earlier 
Act  was  gone,  and  that,  therefore,  the  land  wss  '*  law- 
fully occapied  **  in  ISH.  Bn*^  by  section  108  of  the 
Act  of  1862,  except  as  therein  specially  provided, 
nothing  therein  contained  was  to  in  any  way  prejulice 
or  affect  any  act,  mitter,  or  thing  ma'le,  done,  or  com- 
menced prior  to  the  passing  of  the  Act.  That  meant 
that,  though  section  140  of  the  Act  of  George  IV.  was 
repealed,  to  put  a  concrete  case,  any  house  which  was 
a  conamaa  nuisance  undar  the  earlier  Act  was  not 
affected  by  the  repeal  of  that  6e<;tion.  It  did 
not  make  that  lawful  which  was  not  lawful 
before.  Then  section  215  of  the  London  Build- 
ing Act,  18U4,  repealed  section  75  of  the  Metropolis 
Management  Act,  1862,  but  the  repeal  was  not  to 
affect  the  past  operation  of  any  enactment  thereby 
repealed,  nor  any  thing  done  or  suffered  under  any 
enactment  thereby  repealed.  Therefore,  those  two 
Acts  kept  alive  that  which  was  done  in  contravention 
of  the  Act  of  George  IV.  It  seemed  to  him,  there- 
fore, that  at  the  passing  of  the  Act  of  1894  the  ground 
was  not  **  lawfully  occupied  ^*  within  the  meaning  of 
subsection  2  of  section  22  of  the  Act  of  1894.  There- 
fore, as  regards  the  publichouse.  No.  180,  the  consent 
of  the  County  CouncU  was  necessary.  Next,  with 
regard  to  No.  182,  the  erection  of  the  shop  on  the 
foreoourt  did  not  come  within  the  prohibition  in  the  Act 
of  George  IV.,  because  the  consent  of  the  Metropolitan 
Board  of  Works  had  been  obtained  for  the  building  of 
the  shop.  The  ground  was  **  lawfully  occupied  "  upon 
a  condition,  but  if  the  condition  were  broken  it  would 
be  unlawfully  occupied.  Inasmuch  as  this  litigation 
was  mstituted  for  the  purpose  of  ascertaining  what  were 
the  rights  of  the  parties,  in  his  opinion  as  soon  as  the 
appellant  commenced  to  build  in  contravention  of  the 
condition  the  County  Council  could  stop  him  upon  the 
ground  that  their  consent  had  not  been  obtained.  For 
those  reasons  the  appellant  could  not  build  on  either 
plot  without  the  consent  of  the  County  Council.  The 
appeal  must,  therefore,  be  dismissetl. 

Lord  Justice   Rioby  and   Lobd  Jumtice  Collins 
delivered  judgment  to  the  fcame  effect. 

[Solicitors—H.  C.  Morris,  for  the  appellant ;  W.    A. 
Blaxland,  for  the  respondent.] 


Chan.  Div.        )  1900. 

(Stirling,  J.)       I  Jan.  13. 

PAYNE  V.   THE  CORK  COMPANY   (LIMITED).* 

CompaDy — Winding  up — Sale  of  company's  andor- 
taking — Dissentient  shareholder — Parchase  of 
interest — Companies  Act,  1862,  sec.  161. 
In  the  event  of  a  proposed  sale  of  a  company's 
undertaking  in  a  voluntary  liquidation  a  dissen- 
tient shareholder  cannot   bo    deprived  by   the 
articles  of  association  of  the  rights  conferred  by 
sec.  161  of  the  Companies  Act,  1862. 


lliis  case  raised  the  important  question  whether  a 
company  can  by  its  articles  of  association  deprive  dis- 
sentient shareholders  of  the  rights  conferre  1  upon  them 
by   section   161    of   the  Companies  Aet,  1862,  in  the 

^Reported  by  O.  A.  STassrsv.  Esq.,  Barrister-at-Law. 
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eTent  of  a  proposed  sale  of  the  company's  ondertaking 
under  a  ToItiDtary  liquidation.  It  was  a  motion  by  the 
plaintiff,  who  was  the  holder  of  200  shares,  for  an 
iojunotion  to  restrain  the  company  and  its  Toluntary 
Hqoidator  from  carrying  into  effect  certain  resoluti  >ns 
and  agreements,  which  ha  1  been  passed  and  confirmed 
by  geodral  meetings  of  the  oom[jany,  for  the  parpose  of 
reconstmoting  the  company  on  the  footing  of  a  sale  of 
its  onlertaking  and  property  to  a  new  company  in 
consideration  of  partly-paid  shares  in  such  new 
company.  The  plaintiff  had  given  notice  to  the 
liquidator  of  his  dissent  from  the  resolutions, 
and  required  him  either  to  abstain  from  carrying 
the  resolations  into  effect  or  to  purchase  the  interest 
of  the  plaintiff  at  a  price  to  be  determined  in  the 
manner  specified  by  section  161  of  the  Companies  Act, 
1862.  The  liquidator  took  up  the  position  that  the 
plaintiff  was  precluded  by  articles  130  and  131  of  the 
company's  articles  of  association  from  acquiring  the 
rights  given  to  dissentient  members  by  section  161. 
The  plaintiff  thereupon  commenced  these  proceedings. 
Section  161  of  the  Companies  Act,  1862,  provides  that 
where  any  company  is  proposed  to  be  or  is  in  the  course 
of  being  wound  up  voluntarily,  and  the  whole  or  a 
portion  of  its  business  or  property  is  proposed  to  be 
sold  to  another  company,  the  liquidators  of  the  first- 
mentioned  company  may,  with  the  sanction  of  a  special 
resolution,  receive  in  compensation  for  such  sale  shares 
or  other  like  interests  in  such  other  company  for  the 
purpose  of  distribution  amongst  the  members  of  the 
company  being  wonni  up,  anl  any  sale  so  nuk'^e  by  the 
liquidators  shall  be  binding  on  the  members  of  the  com- 
pany, subject  to  the  proviso  that  a  dissentient  share- 
holder may,  by  giving  notice  to  the  liquidators 
in  manner  prescribed  by  the  section,  require  the 
liquidators  either  to  abstain  from  carrying  the  reso- 
lution into  effect  or  to  purchase  his  interest  at  a 
price  to  be  determined  as  thcreinarter  mentioned. 
Articles  130  anl  131  of  the  company's  articles  of  asso- 
ciation were  as  follows  : — 

••  130. — Any  such  liquidator  may  (irrespective  of  the 
powers  conferred  upon  him  by  the  Companies  Acts  and 
as  an  additional  power),  with  the  authority  of  a  special 
resolution,  sell  the  undertaking  of  the  company,  or  the 
whole  or  any  part  of  its  assets,  for  shares  fully  or 
partly  paid  up  or  the  obligations  of  or  other  interest  in 
any  other  company,  and  may  by  the  contract  of  sale 
agree  for  the  allotment  to  the  members  direct  of  the 
proceo'la  of  sale  in  proportion  to  their  respective 
interests  in  the  company,  and  in  case  the  shares  of  this 
company  shall  be  of  tlifferent  classes,  may  arrange  for 
the  allotment  in  respect  of  preference  shares  of  this 
company,  of  obligations  of  the  purchasing  company,  or 
of  shares  of  the  ourchasing  company  with  any  preter- 
ence  or  priority  over  or  with  a  larger  amount  paid  up 
than  the  shares  allotte  1  in  respect  of  or  linary  shares  of 
this  company,  and  may  further  by  the  contract  limit  a 
time  at  the  expiration  of  which  shares,  obligations,  or 
other  interest  not  accepte  1  or  require  1  to  be  sold  shall 
be  deemed  to  have  been  rcf asel  and  be  at  the  disposal 
of  the  liquidator  or  the  purchasing  company. 

**  131. — Upon  any  sale  unler  the  last  preceding 
article  or  under  the  powers  given  by  section  161  of  the 
Companies  Act,  1862,  no  member  shall  be  entitled  to 
require  the  liquidator  either  to  abstain  from  carrying 
into  effect  the  sale  or  the  resolution  authorizing  the 
sanoe  or  to  purchase  snch  member's  interest  in  this  com- 
pany ;  but  in  case  any  member  shall  be  unwilling  to 
accept  the  shares,  obligations,  or  interest  to  which  under 
such  sale  ho  woull  be  entitle!,  he  may,  within  14  days 
of  the  passing  of  the  resolution  authorizing  the  sale,  by 
notice  in  writing  to  the  liquidator,  require  him  to  sell 
such  shares,  obligations,  or  interest,  and  thereupon  the 
same  shall  be  sold  in  such  manner  as  the  liquidator  may 


think  fit,  and  the  net  proceeds  shall  be  paid  over  to  the 
member  requiring  snch  sale." 

BIr.  Rowland  Whitehead  appeared  for  the  plaintiff  ; 
and  Mr.  W.  F.  Hamilton  for  the  defendants,  the  com- 
pany and  its  liquidator. 

Mb.  Justice  Stirliko,  in  giving  judgment,  said  that 
the  question  was  whether  the  plaintiff  was  precluied  by 
article  130  and  131  of  the  comp%ny's  articles  of 
association  from  asserting  his  rights  under  section 
161  of  the  Companies  Act,  1862.  His  Lorlship 
referred  to  the  section  and  continuing  said  that 
a  power  to  sell  meant,  in  the  absence  of  any  context  to- 
the  contrary,  a  power  to  sell  for  money,  and  a  person 
who  exercised  such  a  power  was  bound  to  sell  for 
money.  But  the  Legislature  had  thought  lit  by 
section  161  to  extend  the  powers  of  a  voluntary  liqui- 
dator by  giving  him  power  to  accept  shares  as  a  con- 
sideration for  the  sale  of  the  property  of  the  company. 
But  that  power  was  not  absolute  ;  it  was  subiect  to  a 
proviso  in  favour  of  dissentient  members.  The  object 
of  the  section  was  very  clearly  expressed  by  Mr.  Justice 
Chitty  in  the  case  of  '*  Cotton  v.  Imperial,  &c..  Invest- 
ment Corporation  "  ([1892]  3  Ch.,  454).  Supposing  this 
was  a  sale  exclusively  under  section  161,  would  article 
131  bind  the  plaintiff  so  as  to  deprive  him  of  his  rights 
under  that  section  ?  His  Lordship  thought  not.  The 
article  would  be  ultra  virct  for  that  purpose.  Hie- 
Legislature  had  conferred  upon  a  voluntary  liquidator 
the  power  of  selling  in  a  particalar  way,  and  had 
attached  a  proviso  for  the  protection  of  diasentient 
shareholders,  and  it  was  not  competent  for  a  company 
by  its  articles  of  association  to  deprive  the  shareholders 
of  that  protection.  The  language  of  Mr.  Justice  Byrne  in 
the  case  of  **  /n  re  Pcveril  Gold  Mines  (Limited)  " 
([1898]  1  Ch.,  122)  with  reference  to  another  section 
was  applicable  to  the  present  case.  That  learned  Judge 
there  siid  :— *'I  am  of  opinion  that  the  company  had  no 
right,  having  regard  to  the  Act  of  Parliament,  to  enter 
into  such  contract  as  a  condition  and  part  of  the 
general  contract  binding  upon  all  sharehoHers,  whatever 
separate  or  distinct  bargain  they  might  have  the  power 
to  make  with  an  in  lividual  who  happened  to  be  or  ta 
desire  to  become  a  shareholder.  This  article  appears  to 
be  one  more  attempt  to  remove  a  statutory  safeguard  of 
the  inexperienced  intending  shareholder.  Not  one  per 
cent,  of  intending  shareholders  read  the  articles  before 
applying  for  or  accepting  a  transfer  of  shares, 
and  a  shareholder  does  not  expect  to  find  that 
he  has  entered  into  a  special  contract  waiving  his 
statutory  rights."  But  then  it  was  said  that  this 
was  a  sale  which  the  company  had  power  to  autho- 
rise and  did  authorize  by  its  articles  irrespective  of 
section  161  ;  and  doubtless  article  130  did  purport 
to  confer  a  power  to  do  this  irrespective  of  testion  161. 
Hid  the  company  authority  to  confer  such  an  additional 
power  on  a  liquidator  ?  The  articles  purported  tc 
confer  a  power  to  sell  without  regard  to  the  safeguards 
of  section  161.  It  was  not,  in  his  Lordship's  opinion, 
within  the  powers  of  the  company  to  say  that  the 
liquidator  should  do  the  thing  without  regard  to  those 
safeguards.  It  muA  be  done  in  the  way  pointed  out  by 
the  Legislature  and  in  no  other  way.  Supposing  that 
the  earlier  part  of  article  131  were  omitted  (and  in  his 
Lordship's  opinion  it  was  ultra  vires),  the  latter  portion 
could  not  bind  the  plaintiff.  The  case  fell  within  what 
was  said  by  the  Master  of  the  Rolls  in  **  Baring-Gould 
V.  Sharpington  Combined  Pick  and  Shovel  Syndicate  " 
([1899]  2  Ch.,  90)  :—*'  I  come  to  the  conciusion  that 
there  was  nt»  agreement  between  the  company  on  the 
one  side  and  Mr.  Baring-GouU  on  the  other  which  could 
deprive  him  of  his  rights  as  a  dissentient  member  nnder 
section  162.  Any  contrary  interpretation  of  that  section 
would  come  to  this — that  the  company  could  by  the 
articles  of   association  made  beforehand,  before  there 
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wms  any  dispnte  with  a  dissentient  member,  bind  all  the 
members,  and  deprive  them  of  4he  benefits  conferred  on 
them  in  the  event  of  their  becoming  dlMentient  mem- 
bers onder  section  162.  1  do  not  think  this  can  be  done 
by  the  articles  of  association."  The  Master  of  the 
Rolls  was  of  opinion  that  it  was  impossibln  by  articles 
of  association  to  deprive  dissentient  shareholders  of  the 
benefit  of  their  rights  under  section  161.  In  the  case  of 
**  Cotton  ▼.  Imperial,  &c..  Investment  Corporation  ** 
([1892]  3  Ch.,  454)  the  sale  was  not  in  a  winding  up, 
but  by  the  company  as  a  going  concern  under  the  powers 
of  the  memorandum  of  association.  That  did  not  apply 
here.  In  his  Lordship's  judgment,  therefore,  the  plain- 
tiff was  entitled  to  the  relief  for  which  he  asked,  and, 
onleas  the  liquidator  would  give  an  undertakiDg,  there 
must  be  an  injunction  in  the  form  of  that  granted  in 
**  Baring-Gould  r.  Sharpington  Combined  Pick  and 
Shovel  Syndieate." 

[Solicitors — Fraser  and   Christian  ;  Ashnrst,    Morris, 
Crisp,  and  Co.] 


Q.B.  Div.  (Grantham  and  I 
Chaonell,  J  J.)  ( 


1900. 
Jan.  12. 


THB  SCHOOL  BOABD  FOR  LONDON  V.  THE  ASSBSSMBNT 
COMUITTKK  or  THB  WANDS WOBTH  AND  CLAFHAM 
UNIONS.* 

Sating — Rateable  value — School  buildings — Mode 
of  assessment — ^Rent  which  a  tenant  could  be 
found  to  give. 


Tliis  was  a  case  stated  by  the  justices  of  London 
sitting  in  quarter  sessions.  It  involved  an  important 
point  as  to  the  rating  of  the  school  buildings  of  the 
London  School  Board.  One  of  these,  the  New  Park- 
road  School,  was  inserted  in  the  supplemental  valuation 
list  for  the  parish  of  Clapham  at  a  gross  value  of  £1,074 
sod  a  rateable  value  of  £895.  The  gross  value  was 
arrived  at  by  adding  4  per  cent,  of  the  sum  given  by  the 
Board  as  the  value  of  the  land  on  which  the  school  was 
boilt  to  5  per  cent,  of  the  sum  given  by  the  Board  as 
the  capital  value  of  the  buildings.  It  was  found  by  the 
case  that  the  buildings  were  more  suitable  for  educa- 
tional purposes  than  for  any  other,  and  that,  though 
they  might  be  occupied  for  purpoies  other  than  those 
of  a  school,  they  would  not  be  so  convenient  for  any 
suflh  purpose  without  alteration,  but  that  if  the  build- 
ings were  vacant  a  tenant  or  tenants  could  be  found  to 
give  on  an  annual  letting  a  rent  sufficient  to  support 
the  assessment.  Ihe  case  further  found  that  the  Board 
had  borrowed  the  money  for  building  the  school  and 
porehasing  the  land  on  which  it  stood  from  the  County 
CooBcil  at  the  rate  of  £2  13s.  per  cent.  The  quarter 
•essioos  upheld  the  assessment. 

Kr.  B.  C.  Glbn,  who  appeared  for  the  School  Board, 
eontended  that,  as  there  was  no  evidence  that  any  one 
wonld  give  a  greater  rent  for  the  school  than  the  School 
Board,  the  proper  principle  of  assessment  was  to  take 
as  the  gross  valoe  the  rate  per  cent,  of  the  capital 
vafaie  of  the  land  and  buildings  at  which  the  School 
Board  would  be  able  to  borrow  money  for  the  purpose 
of  purchasing  such  land  and  erecting  such  buildings 
beobuse  that  was  the  utmost  amount  which  they  would 
be  prepared  to  pay  as  rent.  In  the  present  case  that 
late  per  cent,  would  be  £3  13s.  per  cent.,  not  4  per 
cent,  or  5  per  cent.  He  referred  to  the  '*  London 
Ooonty  Council  v.  the  Churchwardens  of  Erith  '* 
([1893]  A.C.,  at  page  592). 

Xr.  J.  C.  Earle,  for  the  respondents,  was  not  called. 

Mb.   JcrsmOE  Gbantham    said   that   the   case   was 
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unarguable.  It  might  just  as  well  be  said  that,  if  a 
person  interested  in  education  were  to  lend  money  for 
a  school  to  the  School  Board  at  1  per  cent. ,  then  the 
gross  value  of  such  a  school  would  be  arrived  at  by 
taking  1  per  cent,  of  the  capital  value  ;  or  that  if 
money  were  lent  for  that  purpose  free  of  interest 
altogether  then  the  school  would  be  valued  at  nothing  at 
all. 

Mb.  Justice  Channbll  said  that  the  appellants  had 
been  stated  out  of  Court,  because  it  was  found  in  the 
case  that  if  the  schools  were  vacant  a  tenant  onuld  be 
found  to  give  a  rent  sufficient  to  support  the  assessment. 

The  appeal  was  accordingly  dismissed. 

[Solicitors— C.  E.  Mortimer,  for  the  appellant ;  W. 
W.  Young  and  Son,  for  the  respondents.] 


Q.B.  Div.     (Phillimore) 
and  Bucknill,  JJ.)        ( 


1900. 
Jan.  12. 


IN   BE  AN  ABBITBATION  BETWEEN  THE  LONDON 
C07NTY  COUNCIL  AND  LEWIS.* 

Local  Government — Factory  and  Workshops — 
Means  of  escape  from  fire — ^Arbitration. 
In  an  arbitration  under  sec.  7  of  the  Factory 
and  Workshop  Act,  1891,  to  determine  the  means 
of  escape  to  be  provided  in  a  factory  which 
formed  part  only  of  a  building,  the  award  directed 
work  which  would  necessitate  entering  upon  the 
rest  of  the  building,  which  was  in  the  possession 
of  third  persons :  held,  that  the  award  was  bad. 


This  was  a  motion  to  set  aside  an  award  made  by  aa 
umpire  in  an  arbitration  under  section  7  of  the  Factory 
and  Workshop  Act,  1891.  Messrs.  Lewis  were  the 
owners  of  a  building.  No.  21 ,  Moor-lane,  in  the  City  of 
London,  of  which  the  basement,  ground  floor,  and  first 
floor  were  let  on  leases  for  different  terms  of  years  as  doth 
and  toy  warehouses,  the  second,  third,  ani  fourth  floors 
containing  printing  works, which  are  *'  non- textile  facto- 
ries ' '  within  the  meaning  of  section  93  of  the  Factory 
and  Workshop  Act,  1878.  The  London  County  Couocil, 
as  the  sanitary  authority  of  the  district  in  which  No.  21, 
Moor-lane  was  situate,  conceived  that  these  factories  wer& 
not  furnished  with  adequate  means  of  escape  in  case  of 
flre.  By  the  Factory  and  Workshop  Act,  1878,  section  93, 
a  part  of  a  factory  may  for  the  purposes  of  the  Act  be 
taken  to  be  a  separate  factory.  Where  a  place  situate 
within  the  close,  curtilage,  or  precincts  forming  a 
factory  is  solely  used  for  some  purpose  other  than  the 
manufacturing  process  or  handicraft  carried  on  in  the 
factory,  such  place  shall  nut  be  deemed  to  form  part  of 
that  factory,  but  shall  if  otherwise  it  would  be  a  factory 
be  deemed  to  be  a  separate  factory  and  be  regulated  accord- 
ingly. The  Factory  and  Workshop  Act,  1891,  section  7, 
provides  that  every  factory  constructed  after  the  date  of 
the  Act  is  to  be  furnished  with  a  certificate  from  the 
sanitary  authority  of  the  district  that  the  factory  is 
provided  on  the  storeys  above  the  ground  floor  with  such 
means  of  escape  in  case  of  flre  as  can  reasonably  be  required 
under  the  circumstances  of  each  case,  and  a  factory  not 
so  furnished  is  deemed  not  to  be  kept  in  conformity 
with  the  Act  of  1878.  Further,  with  respect  to  all 
factories  to  which  the  foregoing  provisions  do  not  apply 
(including  in  that  description  the  factories  at  the  top 
of  21,  Moor-lane),  it  is  the  duty  of  the  sanitary  engineer 
of  every  district  from  time  to  time  to  ascertain  whether 
all  such  factories  within  their  district  are  provided  with 
such  means  of  escape  as  aforesaid,  and,  in  case  of  any 
factory   not   so  provided,  to  serve  on  the  owner  of  tho 
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factory  a  notice  in  writing  specifying  the  meaaores 
noeessary  for  providing  such  means  of  escape,  and 
requiring  him  to  carry  out  the  same  before  a 
specified  date,  and  thereupon  sach  owner  is,  not- 
withstanding  any  agreement  with  the  oocupier, 
to  have  power  to  take  such  steps  as  are  necessary  for 
complying  with  the  requirements,  and,  unless  such 
requirements  are  so  complied  with,  such  owner  is  made 
liable  to  a  fine  not  exceeding  £1  for  every  day  that 
such  non-compliance  continues.  In  case  of  a  difference 
of  opinion  between  the  owner  of  a  factory  and  the 
eamitary  authority  the  difference  is,  on  the  appli- 
cation of  either  party,  to  be  referred  to  arbi- 
tration, and  the  award  is  made  binding  on  the 
parties  thereto.  The  London  County  Council,  being  of 
opinion  that  these  floors  were  not  provided  with  proper 
means  of  escape  in  case  of  fire,  served  upon  Messrs. 
Lewis  a  notice  calling  upon  them  to  make  such  structural 
alterations  in  the  building  as  should  be  requisite'  to 
provide  the  upper  storeys  with  proper  means  of  escape. 
Messrs.  Liwis  not  agreeing  with  the  demands  of  the 
London  County  Council,  the  matter  was  referred  to 
arbitration.  The  arbitrators  appointed  an  umpire 
who  made  an  award  directing  among  other  tbiugs  that 
a  new  staircase  should  be  provided  from  the  basement 
•to  the  top  floor,  such  staircase  to  be  connected  with  all  the 
floors  by  means  of  doors  not  less  than  3ft.  Sin.  wide  ;  that 
ft  proportion  of  not  less  than  half  of  the  windows  facing 
Moor-lane  on  each  floor  should  be  made  to  open  of 
eufficient  height  and  width  to  allow  a  full-grown  person 
to  pass  through  in  case  of  need.  The  award  further 
contained  particulars  of  the  materials  and  manner  of 
and  in  which  the  work  was  to  be  executed. 

Bib  B.  T.  Rsid,  Q.C,  Mr.  Maohobban,  Q.C.,  and 
Mr.  J.  R.  Atkin,  for  Messrs.  Lewis,  contended  that 
the  award  was  bad  in  that  it  required  the  owner  to 
enter  upon  tenements  in  the  possession  of  third  persons 
with  or  without  their  leave  or  licence.  The 
arbitrator  had  no  jurisdiction  to  make  any  such 
award.  •*  Turner  v.  Swainson  "  (1  M.  and  W.,  572). 
It  might  be  that  unless  the  alterations  were  made  the 
fine  of  £1  per  day  must  be  paid,  bat  that  was  not  the 
question  here.  The  question  was  whether  the  owner 
could  be  compelled  to  enter  and  commit  trespasses  upon 
the  premises  of  other  persons  in  order  to  execute  altera- 
tions. The  Act  of  1895  gave  power  to  the  owner  to 
enter  upon  a  factory  or  several  factories  where  several 
existed  in  the  same  building  ;  but  where  part  of  a  build- 
ing was  and  part  was  not  a  factory  there  was  no  power 
given  to  the  owner  to  enter  upon  the  part  which  was 
not  a  factory. 

Mr.  Daldy  and  Mr.  Edwabdss  Jonbs  (Mr.  Avory 
with  tiiem),  for  the  London  County  Council,  contended 
that  the  award  was  merely  a  statement  of  what  was 
necessary  for  the  safety  of  the  building.  By  the 
Factory  Acts  the  whole  building  was  made  a  factory. 
They  further  contended  that  the  only  alterations  to 
he  nmde  were  such  as  were  reasonable  under 
all  the  circumstances  of  the  case,  and  that  the  award 
shovld  not  be  set  aside,  but  remitted  to  the  arbitrators 
that  they  might  consider  whether,  under  the  circum- 
-stonces,  the  alterations  in  question  were  reasonable. 

The  CoVBT  held  that  the  arbitrators  or  umpire  had  no 
jurisdiction  to  order  the  owner  to  enter  upon  the  tene- 
ments unless  the  whole  house  were  a  factory.  In  this  case 
there  were  two  factories  at  the  top  of  the  house,  but 
the  resit  of  the  building  was  not  a  factory.  The  award, 
however,  would  not  be  set  aside,  but  remitted  to  the 
arbitrators  with  a  direction  to  them  to  consider  what 
alterations,  if  any,  were  reasonably  requisite  under  all 
'the  circumstances  of  the  case.  As,  however,  the  ques- 
tion of  the  arbitrators'  jurisdiction  had  not  been  raised 
•earlier,  the  award  was  remitted  without  costs. 


Q.B.    Div. 
(Mathew,  J.) 


I 


1900. 
Jan.  15. 


Insorance- 


BANOBOrr  V.    HEATH.* 

— Fire    policy— Warranty — ^Breach — 
Material  misdescription. 


This  was  an  action  to  recover  a  loss  under  a  Lloyd's 
fire  policy  for  £500  effected  with  the  defendant  and 
others,  underwriters  at  Lloyd's,  on  the  plaintiff's  stock 
for  12  months  from  May  15,  1898,  at  certain  premises 
in  Manchester.  The  policy  contained  the  foUowisg 
cisuse  : — **■  Warranted  same  gross  rate,  terms  and 
conditions,  as  and  to  follow  the  British  Law  which  com- 
pany has  £1,750  on  the  block  of  brick  buildings  in 
which  this  risk  is  a  portion  of  the  same. "  Daring  the 
currency  of  the  policy  a  fire  occurred  at  the  premises, 
doing  damage  to  the  stock.  The  underwriters  refused  to 
settle  the  loss,  on  the  ground  that  there  had  been  a 
breach  of  the  above  clause.  The  fact  was  the  buildings 
had  formerly  been  insured  with  the  British  Law  Office 
for  £1,750.  At  Lady-day,  1898,  the  lease  of  part  of 
the  premises  terminated,  and  a  new  policy  for  £1,850 
was  then  effected  with  the  British  Law  Office  on  the 
part  of  the  buildings  still  held.  Neither  at  the  date  of 
the  acceptance  of  the  risk  nor  at  any  time  daring  the 
currency  of  the  policy  saed  upon  were  the  buildings 
insured  for  more  than  £1,350  with  the  British  Law 
Office. 

Mr.  Pickford,  Q.C, and  Mr.  George  Rho<le6  appeared 
for  the  plaintiffs  ;  Mr.  Joseph  Walton,  Q.C,  and  Mr. 
Theobald  Mathew  for  the  defendant. 

Mb.  Justice  Mathbw,  in  giving  judgment,  having 
referred  to  the  terms  of  the  policy  and  having  read  the 
clause  in  Question,  said  that  the  clause  was  not  very 
scientifically  framed,  but  it  clearly  indicated  the  inten- 
tion of  the  parties.  Such  clauses  were  common  in 
Lloyd's  fire  policies.  The  underwriters  were  not  in  a 
position  to  make  inquiries  as  to  the  risk,  bat  they  were 
always  willing  to  follow  in  the  wake  of  other  com- 
panies. As  a  general  rule  the  clause  ooven^  the  same 
interest  and  risk  as  the  original  policy,  but  in  the 
present  case  the  underwriters  had  been  content 
with  the  stipulation  that  the  existing  insorance 
on  the  buildings  should  be  applied  to  this  risk, 
and  the  clause  therefore  ran  **  to  follow  the  British 
Law  which  company  has  £1,750,"  not  on  the  identical 
8ubject\natter  and  risk,  those  words  having  been  struck 
out  of  the  policy,  but  on  the  **  block  of  brick  build 'ngs 
in  which  this  risk  is  a  portion  of  the  same."  Now, 
when  this  insurance  was  effected  the  buildings  were 
not  insured  for  £1,750.  A  Itease  of  one  portion  had 
terminated,  and  a  fresh  policy  for  £1,350  had  been 
taken  out  in  respect  of  the  portion  remaining.  During 
the  currency  of  the  policy  sued  upon,  a  fire  ooc^urred, 
and  the  underwriters  objected  to  pay  on  the  ground  that 
the  facts  constituted  a  breach  of  a  condition  of  the 
insurance,  and  this  action  was  then  brought.  In  the 
first  place,  it  was  contended  on  behalf  of  the  plaintiffs 
that  the  reference  to  the  form  of  the  insurance  was  only 
intended  to  secure  the  portion  of  the  building  where 
the  plaintiffs'  goods  ware — ^that  the  language  was 
descriptive  only,  and  that  the  misdescription  was  of  no 
importance.  His  Lordship  could  not  adopt  that  con- 
struction of  the  clause.  Tbe  clause  was  a  condition  of 
the  insurance,  containing  an  allegation  of  existing  facts 
bearing  on  the'risk.  According  to  the  principle  governing 
the  question,  there  must  be  a  strict  compliance  with  the 
terms  of  the  condition.  The  risk  now  sought  to  be 
covered  by  the  policy  was  not  that  which  was  described 
in  the  policy.  It  was  said  that  the  difference  was 
immaterial  ;    in   other   words,  that  if  the  underwriters 
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had  known  the  real  facts  they  would  still  have  accepted 
tho  risk.  But  no  question  as  to  the  materiality  of  the 
auMtatement  arose,  and  therefore  the  underwriters  had 
on  this  point  a  good  answer  to  the  claim.  Then  it  was 
said  that  the  clause  was  qualified  by  the  reference  to 
the  conditions  of  the  British  Law  Office  policy.  The 
flxsi  condition  of  that  policy  provided  that  any 
material  misdescription  of  any  of  the  property  insured 
or  of  the  buildings  containing  the  property,  or  any  mis- 
statement of  a  material  fact  affecting  the  risk,  rendered 
the  policy  void.  It  was  said  that  there  was  no  material 
misdescription  in  this  case,  and  that  the  stringent 
language  in  the  clause  in  question  was^qualified  by  this 
condition  in  the  original  policy.  In  bis  Lordship's 
opinion  the  two  policies  were  independent  and  stood 
apart,  and  it  was  not  intended  that  the  terms  of  the 
IJoyd'v  policy  should  be  in  any  way  qualified.  Then  it 
was  said  that  the  defendants  were,  in  the  circumstances 
of  the  case,  precluded  from  relying  on  the  clause.  It 
appeared  that  an  insurance  agent  at  Bury,  named  Jaek- 
son,  had  been  instructed  by  the  plaintiffs  to  renew  the 
insurance  on  their  goods.  The  former  policy  contained 
a  claose  similar  to  the  one  in  question,  and  Jackson, 
having  made  inquiries  and  having  been  informed  that 
the  insured  buildings  were  the  same,  copied  the  clause 
from  the  former  policy.  Neither  the  plaintiffs  nor  the 
anderwritera  had  been  informed  as  to  Jackson's 
inquiries.  It  was  said  that  Jackson  became  the  de- 
fendant's agent  because  his  commission  was  deducted 
from  the  premium  paid  to  the  underwriters  ;  that  this 
method  of  payment  stamped  him  as  their  agent.  This 
method  was  adopted  in  the  ordinary  course  of  business 
for  the  convenience  of  all  parties,  and  although  the 
plaintiffs  did  not  pay  Jackson  directly,  they  did  so  in- 
<tirectly,  and  he  was  their  agent.  On  all  these  points 
the  plaintiffs'  case  failed,  and  there  must  be  judgment 
for  the  defendant  with  costs. 

[Solicitors — ^Pritchard,  Englefield,  and  Co.,  forEarle, 
Som,  and  Co. ,  Manchester  ;  Waltons,  Johnson,  Bubb, 
and  Whation.] 


Q.B.  Div.  (Grantham  and  I  1900. 

Channell,  JJ.)  (  Jan.  16. 

PHARMACEL-TICAL  SOCIETY  V.    WHITE.* 

Pharmacy  Acts — Sale  of  poison — Seller,  who  is — 
Pharmacy  Act,  1868,  sec.  15. 
A  shopkeeper  who  transmits  an  order,  from  a 
customer  for  the  purchase  of  a  poison,  to  a  properly 
registered  vendor,  receiving  25  per  cent,  of 
the  price  as  commission,  held  not  to  be  a  seller 
within  the  meaning  of  the  Pharmacy  Act,  1868. 


This  was  an  appeal  from  the  Couuty  Court  Judge  of 
Worcestershire.  The  action  was  brought  under  section  15 
of  the  Pharmacy  Act,  18B8,  to  recover  a  penalty  from 
the  defendant  White  for  selling  a  two-gallon  drum 
of  a  certain  weed-killer,  which  was  admittedly  a 
poison  within  that  section,  he  not  beim;  a  duly 
registered  pharmaceutical  chemist  or  chemist  and  druggist. 
It  appeared  that  the  defeniant  kept  a  florist's  shop  in 
Worcester,  and  that  his  practice  with  reference  to  the 
sale  of  the  weed -killer,  which  was  manufactured  by  the 
Boundary  Chemical  Company  (Limited),  of  Liverpool, 
was  this  -.—The  defendant  would  take  an  order  for  the 
weed-killer  from  any  one  who  came  to  his  shop,  receive 
the  money,  and  give  a  receipt  for  it.  He  did  not, 
however,  keep  the  woed-killer  in  stock,  but  would  send 
the  order  on  to  the  Liverpool  company,  and  tho 
company  would  deliver  the  weed-killer.  The  defendant 
received  25  per  cent,  oi  the  price  of  the   weed -killer   as 

'Reported  by  A.  F.  jBHcnff,  Esq.,  B«rrister-at-Law. 


his  commission,  accouuting  to  the  company  quarteriy  for 
his  receipts  from  the  sale  of  the  weed-killer  and  Jediuot- 
ing  the  25  per  cent.  It  was  admitted  that  the  course  of 
business  above  explained  had  been  pursued  with  reference 
to  the  drum  of  weed-killer  in  question  in  the  present 
case.  According  to  the  defendant's  evidence,  which  the 
County  Court  Judge  accepted,  the  defendant,  on  being 
asked  for  the  weed -killer,  had  said  that  the  purchaser 
might  order  the  weed-killer  direct  from  the  company  or 
that  he,  the  defendant,  would  transmit  the  order. 
The  learned  County  Court  Judge  gave  judgment  for  the 
defendant,  holding  that  under  the  circumstances  the 
defendant  was  not  the  seller  of  the  weed-killer  within 
the  meaning  of  section  15  of  the  Pharmacy  Act,  1868. 

Mr.  Chump,  Q.C,  and  Mr.  6aEY  argued  on  behalf 
of  the  appellants  that  the  defendant,  though  he  waa 
not  acting  as  a  principal,  was  the  seller  of  the  weed- 
killer within  the  meaning  of  the  Act.  They  cited 
**  Templcman  v.  TrafiFord  "  (8Q.B.D.,  397)  ;  •*  Phar- 
maceutical Society  v.  Wlieeldon  "  (24  Q.B.D.»  683)  ; 
and  **  Pharmaceutical  Socitaty  v.  London  and  Provincial 
Supply  Association  "    (5  App.  Cas.,  857). 

Mr.  Cavanagh  appeared  for  the  respondent. 

The  CouBT,  without  hearing  counsel  for  the 
respondent,  dismissed  the  appeal. 

Mb.  Justice  Qbantham  said  he  had  no  doubt  the 
learned  County  Court  Judge  was  right  on  the  facts  in 
the  case.  The  defendant  was  not  the  person  who  was 
managing  the  sale,  but  was  merely  a  conduit  pipe  to 
introduce  one  person  to  another.  The  nature  of  the 
case  might  be  illustrated  by  what  might  take  place 
in  a  shop.  Suppose  a  person  went  into  a  chemist's 
shop  to  buy  rat-killer,  that  he  saw  a  boy  serving  in  the 
shop  and  told  him  what  he  wantfHl.  Hie  boy  might  then 
direct  the  purchaser  to  go  to  his  master,who  was  serving 
at  another  counter,  or  offer  to  tell  the  master  himself 
what  the  purchaser  required.  Then  if  the  master,  a 
qualified  num,  supplied  the  poison,  it  could  certainly  not 
be  said  that  the  boy  was  the  seller.  If  so,  how  could  it 
be  said  that  a  person  who  does  not  make  the  article,  and 
keep  it,  but  merely  sends  on  orders  for  it,  came  within 
the  section  ? 

Mb.  Justice  Channell  delivered  judgment  to  the 
same  effect. 

[Solicitors— Flux,  Thompson,  and  Flux,  for  the  appel- 
lants ;  Timbrell  and  Deighton,  for  Dobbs  aud  Hill,. 
Worcester,  for  the  respondent.] 


Q.B.  Div.  (Grantham  and  { 
Channell,  JJ.)  i 


1900. 
Jan.  16. 


CHABNOCK  V.   MEBCHANT.* 


C  riminal    Law Practice — Evidence — Criminal 

Evidence  Act,  1898,  sec.  1  (/) — Asking  person 
charged  as  to  previous  conviction. 
Conviction  quashed. 


This  was  a  special  case  stated  by  justices,  before 
whom  the  appellant,  who  was  the  master  of  a  public 
elementary  school  at  Leintwardine,  in  Herefordshire, 
was  charged  under  section  1  of  the  Prevention  of  Cruelty 
to  Children  Act,  1894,  with  assaulting  a  pupil  at  the 
school.  On  the  hearing  of  the  case  the  appellant  waa 
called  as  a  witness  on  his  own  behalf, and  in  cross-exami- 
nation the  respondent's  solicitor  asked  him  whether  he  had 
been  previously  convicted  of  a  similar  offence.  Hie  appel- 
lant's counsel  objected  to  the  question  being  put,  relymg 
upon  section  1  (jf)  of  the  Criminal  Evidence  Act,  1898, 
but  the  justices  overruled  the  objection,  and  the  appel- 
lant admitted  that  on  a  previous  occasion  he  had  been 
convicted  of  an  assault  on    a    boy  under  his  charge.    lu 
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the  resalt  the  justices  conyicted  the  appellant.  The 
justices  stated  that  the  answer  of  the  appellant  to  the 
question  above  mentioned  in  no  way  affected  their 
minds,  as  the  fact  of  the  conyiotion  was  well  known  to 
all  of  them,  three  of  their  number  having  adjudicated 
on  the  occasion  when  the  appellant  was  so  convicted. 
The  questions  for  the  Court  were,  first,  whether  the 
question  as  to  the  previous  conviction  was  admissible  ; 
and,  secondly,  if  not,  whether  the  admission  of  the 
question  invalidated  the  conviction. 

Mr.  Lynn  and  Mr.  Organ  appeared  for  the  appellant  ; 
and  Mr.  Cecil  Walsh  for  the  respondent. 

The  CocjRT  allowed  the  appeal. 

Mb.  JusnoE  Grantham  said  it  was  clear  that  the 
Act  of  1898  applied  to  the  case,  although  the  Act  of 
1894  had  itself  provided  for  the  calling  of  the  .defend- 
ant as  a  witness.  The  magistrates  had  therefore  un- 
fortunately allowed  a  question  to  be  put  to  the  accused 
which  ought  not  to  have  been  put.  It  might  be  that  it 
did  not  affect  the  magistrates'  minds  ;  but  that  was  not 
precisely  what  they  said.  The  conviction  must  there- 
fore be  quashed. 

Mr.  Justice  Chanxell  delivered  judgment  to  the 
same  effect. 

[Solicitors— Baker  and  Nairnes,  for  the  appellant ; 
-Chester,  Broome,  and  Griffiths,  for  Comer  and  Co., 
Hereford,  for  the  respondent.] 


Q.B.  Div. 

(Mathew,  J.) 


1900. 
Jan.  17. 


EWING  AND  LAWSON  V.  HANBURY  AND  CO.* 

Contract — Mistake — Contract  in  writing — Mis- 
take of  one  party  as  to  price — Rectification  re- 
fused. 


This  was  an  action  to  recover  the  price  of  work  done. 
The  plaintiffs  were  boilermakers  carrying  on  business 
in  Glasgow. The  defendants  were  the  owners  of  a  patent 
for  the  construction  of  an  instrument  used  in  the  busi- 
ness of  malting,  called  a  malting-dnim.  The  defendants, 
being  desirous  of  having  some  plates  fashioned  and 
drilled  for  the  purpose  of  their  instrument,  approached 
the  plaintiffs  with  a  view  to  their  undertaking  the  work. 
The  plaintiffs  were  supplied  with  a  specification,  and 
they  wrote  to  the  defendants  offering  to  do  the  work 
*'  at  the  rate  of  30s.  per  cwt.,*'  the  plates  to  be  sup- 
plied by  the  defendants.  The  defendants  answered  by 
letter  referring  to  the  plaintiffs'  quotation  of  308.  per 
cwt.  and  accepting  the  offer.  The  plaintiffs  commenoed 
the  work,  and  when  they  had  completed  rather  more  than 
half  they  sent  in  their  bill.  On  receipt  of  the  bill  the 
defendants  said  that  there  had  been  a  mistake,  that 
they  had  never  intended  to  agree  to  pay  30s.  per  cwt., 
that  they  had  meant  to  pay  30s.  per  ton.  Negotiations 
were  commenced  with  a  vieMr  to  making  a  fresh  con- 
tract, but  nothing  came  of  them,  and  eventually  this 
action  was  commenced,  in  which  the  plaintiffs  claimed 
payment  at  the  rate  of  308.  per  cwt.  The  defendants 
made  a  payment  into  Court  on  the  basis  of  what  they 
considered  a  reasonable  price  for  the  work,  and  they 
-counterclaimed  to  have  the  contract  rectified  by  sub- 
stituting the  word  '*  ton  "  for  **  cwt,"  The  plaintiffs 
gave  evidence  to  the  effect  that  their  offer  of  30s.  per 
cwt.  was  based  upon  calculations  made  by  them  as  to 
the  cost  of  the  work.  Their  price  was  high,  hot  that, 
they  said,  was  due  to  the  fact  that  they  were  very  busy 
at  the  time,  and  that  the  specification  required  extra- 
ordinary accuracy.  Ehcpert  witnesses  were  called  to 
speak  as  to  what  would  have  been  a  reasonable  price. 

Mr.    Joseph   Walton,    Q.C.,  and    Mr.    A.  H.   Spokes 

*Beport«d  by  F.  O.  Robikson,  Smi-i  BarriBter-at-L»ir. 


appeared  for  the  plaintiffs  ;  Mr.  Abel  Thomas  and  BIr. 
H.  Tindal  Atkinson  for  the  defendants. 

Mr.  Justice  Mathew,  in  delivering  judgment,  said 
that  the  evidence  showed  that  a  reasonable  price  to 
oharge  for  the  work  would  have  bean  from  £6  to  £8.  The 
price  quoted  by  the  plaintiffs  was  most  extra- 
vagant, but  the  figure  which  the  defendants  in- 
sisted that  they  were  thinking  of — namely,  80s. 
a  ton— was  preposterous.  The  plaintiffs  had 
acted  in  good  faith  in  making  their  offer  ;  they 
knew  they  were  asking  a  high  price,  but  they  thought 
that  they  would  have  to  cut  it  down.  The  defendants, 
however,  accepted  the  offer  on  the  very  terms  in  which 
it  had  been  made.  In  so  doing  they  no  doubt  made  a 
ndstake.  What  then  was  the  position  *r  On  behalf  of 
the  plaintiffs  it  was  said  that  alUxough  the  parties  might 
not  be  ad  idem  as  to  value,  they  were  ad  idem  as  to 
the  terms  of  the  contract,  and  that  the  defendants  had 
not  been  misled  by  a  misrepresentation  of  the  plaintiffs', 
who  were  therefore,  it  was  contended,  entitled  to 
recover  the  price  named  in  their  letter.  The  de- 
fendants said  that  if  the  plaintiffs  knew  or  had  the 
means  of  knowing  that  the  defendants  were  not  meaning 
to  pay  30s.  a  cwt.,  the  contract  ought  to  be  set  aside. 
But  even  supposing  that  the  plaintiffs  did  know  that, 
they  were  entitled  to  assume  that  they  were  dealing 
with  some  one  who  knew  as  much  about  the  business  as 
they  did.  The  defendants  themselves  were  uncertain  as 
to  how  far  the  plaintiffs'  charges  were  excessive.  A 
number  of  cases  had  been  cited  in  which  the  Court  of 
Chancery  bad  rectified  deeds  or  contracts  on  the  ground 
of  mistake.  But  in  those  cases  the  Court  was  able  to 
ascertain  what  was  the  actual  contract  which  the  parties 
had  intended  to  enter  into,  and  the  Court  had  then 
rectified  the  instrument  which  did  not  carry  out  the 
parties'  intention.  In  this  case,  however,  the  only 
contract  was  that  contained  in  the  plaintiffs'  letter  and 
in  the  defendants'  acceptance  of  the  plaintiffs'  offer. 
The  authority  which  contained  the  law  applicable  to 
this  case  was  **  Smith  v.  Hughes  "  (L.R.,  6  Q.B.,  507), 
and  his  Lordship  had  no  hesitation  in  saying  that  the 
plaintiffs  were  entitled  to  recover  on  the  basis  of  the 
contract  price.  There  would  therefore  be  judgment  for 
the  plaintiffs. 

[Solicitors— Kenyon  and  Bransbury  ;  Flux,  Thomp- 
son, and  Flux.] 


Q.B.  Div.  (Cbannell  and) 
Bucknill,  JJ.)  { 


1900. 
Jan.  18. 


DAVIS  V.  HARRIS.* 


Landlord   and     Tenant Distrcjss — ExemptioiiB 

from — ** Bedding" — ^Law  of    Distress   Amend- 
ment Act,  1888. 
A   bedstead   held   to   be   included  in  the  word 

**  bedding"  in   sec.    147   of  the   County  Courts 

Act,    1888,   and  to   be     therefore     exempt  from 

distress.  

This  was  a  case  stated  by  a  metropolitan  police 
magistrate  upon  a  complaint  pref  erre<l  to  him  by  the 
appellant.  The  question  was  whether  the  word 
**  bedding  "  in  section  147  of  the  County  Courts  Act, 
1888,  which  is  incorporated  in  the  Law  of  Distress 
Amen<lment  Act,  1888,  included  the  bedstead  to  as  to 
make  that  article  exempt  from  distress.  The  section, 
so  far  as  is  material  to  the  case,  is  as  follows  : — 
*  *  Excepting  the  wearing  apparel  and  bedding  of  such 
person  or  his  family  and  the  tools  and  implements  of  his 
trade  to  the  value  of  £5  which  shall  to  that  extent  be 
protecteil  from  such  seisEUre."    The  complaint  was   that 
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the  respondent  unlawfully  took  from  the  appellant  a 
beditead  by  unlawful  distress.  The  magistrate  dismissed 
the  complaint,  holding  that  the  bedstead  was  not  within 
the  meaning  of  the  exception  in  the  Act. 

Mr.  FoA,  on  behalf  of  the  appellant,  contended  that 
'*  bedding  '*  included  the  bedstead.  He  cited  Dr. 
Johnson's  dictionary,  and  read  passages  from  Chaucer, 
Shakespeare,  and  Dryden,  and  a  passage  from  Mr. 
Rodyard  Kipling's  latest  poem,  **  The  Absent-Miuded 
Beggar  "  — **  They  put  their  sticks  and  bedding  up  the 
spout." 

Mr.  Randolph,  for  the  respondent,  contended  that 
bedstead  meant  the  frame-work  on  which  the  bedding 
was  supported  and  that  it  could  not  therefore  be  con- 
sidered as  part  of  the  bedding.  He  cited  Webster's 
dictionary. 

Mb.  Justice  Channell  said  that  the  question  in  this 
■case  was  not  whether  the  bedstead  was  commonly  in- 
cluded within  the  meaning  of  the  word  bedding.  The 
word  bedding  was  far  more  frequently  used  in  a  sense 
not  including  the  bedstead.  The  question,  however, 
was  in  what  sense  the  word  was  used  in  the  Act.  The 
Act  excepted  from  liability  to  distress  the  wearing 
apparel  and  the  bedding  of  the  tenant.  That  meant  the 
bedding  of  the  particular  person  in  question,  whatever 
it  was  and  however  inappropriate  it  might  be  for  the 
purpose.  It  meant  the  sleeping  accommodation  of  the 
person  in  question,  that  was  to  say,  whatever  he  used 
for  that  purxwse.  If  the  person  ased  a  mattress  only, 
that  would  be  his  **  bedding  "  within  the  Act.  So  also 
if  he  used  a  bedstead  in  addition  to  a  mattress  or  even 
without  a  mattress,  that,  too,  would  be  included  in  his 
bedding.  The  Act  was  fairly  capable  of  that  construc- 
tion. As  the  man  in  this  case  used  a  bedstead  as  well  as 
■n  mattress,  the  bedstead  formed  part  of  his  sleeping 
accommodation  and  was  privileged  from  distress. 

Mk.  Justice  Buckxill  concurred. 

The  appeal  was  accordingly  allowed,  and  the  case  was 
sent  back  to  the  magistrate  with  an  expression  of  their 
Lordships*  opinion. 

[Solicitors— Vandamm  and  Terry,  for  the  appellant ; 
Pritchard  and  Englefield,  for  the  respondent.] 


Q.B.  Div.  (Bruce  and  1 
Phillimore,  JJ.)       j 


1900. 
Jan.  19. 


THE    LONDON-    COUNTIT    COUNCIL    V.    THE    EAST     LONDON 
WATEB WORKS  COMPANY.* 

Waterworks Metropolis — Hydrants  and  fire- 
plugs— User. 
Waterworks  companies  are  under  no  statutory 
restriction  to  use  the  hydrants,  fire-plugs,  and 
ether  apparatus,  which  they  are  bound  to  provide, 
for  the  purpose  only  of  the  supply  of  water  for 
extinguishmg  fires. 

This  was  a  special  case  stated  in  an  action  brought 
hy  the  London  County  Council,  the  plaintiffs,  against 
ihe  defendants  for  a  declaration  that  the  hydrants,  fire- 
plugs, and  apparatus  provided  or  to  be  provided  by  the 
defendants  pursuant  to  section  32  of  the  Metropolitan 
Fire  Brigade  Act,  1865,  and  section  34  of  the  Metro- 
polis Water  Act,  1871,  or  either  of  them,  ought  not  in 
the  absence  of  any  agreement  under  section  4  of  the 
London  Coimty  Council  (General  Powers)  Act,  1894, 
or,  alternatively,  ought  not  without  the  consent  of  the 
London  Coanty  Council,  to  be  used  for  any  purpose 
other  than  the  supply  of  water  for  extinguishing  fires, 
or,  alternatively,  for  any  purpose  other  than  the  supply 
of  water  for  extinguishing  fires  and  the  purposes 
•specified  in  section  37  of   the    Waterworks  Clauses  Act, 

•Beported  by  O.  O.  WiLBaAHAM,  Esq.,  BarriBter-st-Law. 


1867,  and  for  an  injunctioil.  Section  32  of  the  Metro- 
politan Fire  Brigade  Act,  1865,  provides  that  every  water- 
works company  to  which  the  Act  applies  ^*  shall  provide 
at  the  expense  of  the  (Metropolitan)  Board  (of  Works) 
(of  whom  the  London  County  Council  are  the  successors), 
in  any  mains  or  pipes  within  the  metropolis,  plugs 
(declared  in  the  Metropolis  Water  Act,  1871,  to  include 
hydrants  and  other  apparatus  for  a  supply  of  water 
from  the  company's  pipes  in  case  of  fire)  for  the 
supply  of  water  in  case  of  fire  at  such  places, 
of  such  dimensions,  and  in  such  form  as  the  Board 
may  require,  and  the  Fire  Brigade  shall  be  at 
liberty  to  make  such  use  thereof  as  they  may  deem 
necessary  for  the  purpose  of  extinguishing  any  fire.*' 
Section  4  of  the  London  County  Council  (General  Powers) 
Act,  1894,  provides  that  **  it  shall  be  lawful  for  the 
Council  to  enter  into  and  carry  into  effect  any  agree- 
ment with  the  companies  supplying  water  in  London 
and  the  vestries  and  district  boards  of  works  in  London, 
or  any  of  them  respectively,  with  respect  to  the  use  of 
fire  hydrants  for  flushing  and  other  purposes,"  and 
that  the  company  owning  the  main  or  pipe  with  which 
the  hydrant  is  connected  and  the  local  authority  (if 
any)  to  whom  the  hydrant  belongs  shall  be  a  party  to 
such  agreement.  Section  37  of  the  Waterworks  Clauses 
Act,  1847,  provides  that  the  waterworks  companies 
shall,  '*  in  all  the  pipes  to  which  any  fire-plug  shall  be 
fixed  "  **  provide  and  keep  constantly  laid  on, unless  pre- 
vented by  frost,  unusual  drought,  or  other  unavoidable 
accident,  or  during  necessary  repairs,  a  sufBcient  supply 
of  water  for  the  following  purposes  (that  is  to  say)  for 
cleansing  the  sewers  and  drains,  for  cleansing  and 
watering  the  streets,  and  for  supplying  any  public 
pumps,  baths,  or  washhouses.  .  .  ."  The  hydrants 
to  which  the  actions  more  particularly  referred  were 
situated  in  Dalston-Iane,  Queen 's-road,  Downs-road, 
Wells-street,  and  Brooksby's-walk.  In  and  between 
the  months  of  July  and  September,  1897,  these  streets 
were  in  course  of  being  paved  and  channelled,  and  the 
defendants  from  time  to  time,  without  having  asked 
for,  or  obtained,  the  consent  of  the  Council,  used 
and  allowed  those  who  were  engaged  in  paving 
and  channelling  the  streets  to  use  the  hydrants  for  the 
purpose  of  obtaining  from  the  defendants'  main  a  supply 
of  water  for  the  operations.  The  hydrants  were  pro- 
vided by  the  defendants  under  the  provisions  of  section 
32  of  the  Metropolitan  Fire  Brigade  Act,  1865.  and 
were  repaired  at  the  expense  of  the  Council  or  their 
predecessors,  and  they  were  of  a  pattern  specially 
selected  by  the  Council  or  their  predecessors  to  meet 
the  requirements  of  the  fire  brigade.  The  questions  for 
the  opinion  of  the  Court  were  :— (1)  Whether  hydrants, 
fire-plugs,  and  apparatus  provided  by  the  defendants 
pursuant  to  section  32  of  the  Metropolitan  Fire  Brigade 
Act,  1865,  and  (or)  section  34  of  the  Metropolis  Water 
Act,  1871,  or  pursuant  to  either  of  those  sections,  may  in 
the  absence  of  any  agreement  under  the  London  County 
Council  (General  Powers)  Act,  1894,  lawfully  be  used 
for  any  purpose  or  purposes  in  addition  to  the  supply  of 
water  for  extinguishing  fires.  And  if  the  Court 
should  answer  the  preceding  question  in  the  affirma- 
tive, (2)  whether  such  additional  user  is  limited 
to  the  purposes  specified  in  section  37  of  the  Water- 
works Clauses  Act,  1847,  or  'to  any  and  what 
other  purposes  ;  (3)  whether  such  additional  user 
may  take  place  without  the  consent  of  the  London 
Council  thereto  ;  (4)  whether  such  right  of  user  is  con- 
fined to  the  defendants  themselves,  or  may  with  the  per- 
mission of  the  defendants  be  exercised  by  persons  other 
than  the  defendants. 

Mr.  English  Habbison,  Q.C.  (Mr.  J.  H.  Dugdale 
with  him),  for  the  Council,  contended  that  the  Council 
were  entitled  to  the  exclusive  user  of  the  hydrants  for 
the   purpose    of   extinguishing    fires,    and   referred   to 
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seotionB  38  to  43  of  the  Waterworks  Glauses  Act, 
1847,  in  sui^ort  of  his  proposition,  as  well  as  to  the 
section  set  out  above. 

Mr.  CRIPP3,  Q.C.  (Mr.  R.  B.  D.  Acland  with  him), 
for  the  defendants,  contended  that  there  was  nothing 
in  any  of  the  Acts  referred  to  which  restricted  the 
powers  of  the  defendants  with  regard  to  the  use  of  the 
hjdrants.  He  cited  a  passage  from  the  judgment  of 
Lord  Eshpr,  M.R.,  in  **  Moore  v.  Lambeth  Waterworks 
Company  "  (17  Q.B.D.,  462,  at  p.  465). 

Mb.  Justice  Buuc£  said  that  he  was  clearly  of 
opinion  that  the  first  of  the  questions  they  were  asked 
to  decide  ought  to  be  answered  in  the  affirmative.  The 
section  of  the  Waterworks  Clauses  Act,  1847,  and  other 
Acts  referred  to  in  the  argiunent  imposed  certain  obli- 
gations upon  the  waterworks  companies,  but  there  was 
nothing  in  them  limiting  the  powers  of  the  companies 
in  respect  to  the  use  of  their  own  water.  With  reg  rd 
to  the  remainder  his  Lordship  answered  (2)  in  the  nega- 
tive, (3)  in  the  affirmative,  anil  (4)  in  the  negative. 

Mr,  Justice  Phillimore  said  that  he  was  of  the 
same  opinion.  Various  obligations  were  imposed  upon 
the  waterworks  companies,  one  of  which  was  to  provide 
plugs  (now  hydrants)  at  the  expense  of  the  Metropolitan 
Board  of  Works  (now  the  London  County  Council). 
They  were  bound  to  allow  water  to  be  drawn  from  their 
pipes  by  means  of  such  hydrants  free  of  charge.  There 
was  a  further  obligation  to  ailow  the  hydrants  to  be 
used  for  the  purpose  of  fliLshing  the  sewers  and  cleansing 
the  streets.  All  these  were  obligations,  and  the  only 
inference  that  could  be  drawn  from  the  provisions  was 
that  there  were  no  other  obligations  imposed  on 
the  waterworks  companies,  the  whole  matter  being 
created  by  statate.  It  was  sought  by  the  plaintiffs  to 
say  that  there  was  implied  a  further  highly  burdensome 
obligation  u|x>n  the  companies — that  they  were  not  to 
be  allowed  to  use  the  hydrants  for  any  other  purpose 
than  that  of  extinguishing  fires.  He  did  not  agree  with 
that  proposition.  There  was  nothing  in  the  case  which 
suggested  that  any  mischief  would  arise  by  reason  of 
the  use  by  the  defendants  of  the  hydrants  for  the  pur- 
pose for  which  they  ha<i  used  them,  llie  hydrants 
belonged  to  the  waterworks  companies  subject  to  their 
user  by  others.  Independently  of  the  statutes  the  com- 
panies would  have  control  over  them.  There  being  no 
restriction  in  the  statutes  with  regard  to  their  right  to 
use  them  the  plaintiffs'  claim  failed. 

Judgment  was  accordingly  given  for  the  defendants. 

[Solicitors— W.  A.  Blaxland,  for  the  plaintiffs ; 
Bircham  and  Co.,  for  the  defendants.] 

Q.B.  Div.    fChannell  and  (  1000. 

BuckniU,  JJ.)  )  Jan.  19. 

NEWPORT  rXION  ASSESSMENT    CUMMITTKE  V.   YSTItAl>Y- 
FODWG  AXD  PONTYPRIDD  MAIN     SEWERAGE   BOARD.* 

Bating  —  Sowers  —  Sewer    partly    above    partly 
below  ground — W^hole  .sewer   h€ld  rateable. 


This  was  a  special  case  stated  by  the  quarter  sessions 
of  Monmouth  on  an  appeal  by  the  sewerage  board  (the 
respondents  in  this  Court)  against  an  assessment  to  a 
poor-rate  made  for  the  parish  of  Rumney  in  the  appel- 
lants' union.  The  facts  were  as  follows  :— The  respon- 
dents are  the  governing  body  of  a  united  drainage 
district  consisting  of  part  of  the  urban  district  of 
Ystradyfodwg  and  the  urban  district  of  Pontypridd 
constituted  by  a  provisional  oi-der  of  the  Local  Govern- 
ment Board,  confirmed  by  the  Local  Government 
Board's  Provisional  Orders  Confirmation  (No.  7)  Act, 
1885,  for  the  purpose  of  carrying  into  effect  a  system 
of  drainage    for   the    above-mentioned  urban    districts. 

-^Reported  by  A.  F.  Jemkxx,  Esq.,  Barriater-at-Law. 


Pursuant  to  the  powers  vested  in'  them  by  the  pro- 
visional order,  the  respondents  designed  and  constructed 
and  have  since  always  maintained  a  sewage  carrier  for 
the  use  of  the  two  districts  and  have  erected,  made, 
maintained,  and  worked  such  works,  machinery,  and 
plant  as  were  required  for  conveying  the  sewage  of  the 
districts  to  the  sea.  The  total  length  of  the  sewage 
carrier  is  about  17|  miles,  whereof  nearly  2^  miles 
passes  through  or  over  land  in  the  parish  of  Rumney, 
which  land  (excepting  such  part  as  forms  part  of  the  fore- 
shore of  the  Bristol  Channel)  was,  previously  to  the 
construction  of  the  sewage  carrier,  and  still  is,  rated  to 
the  poor-rate.  The  construction  of  the  sewage  carrier 
within  the  parish  of  Rumney  is  as  follows  :— 182  yarda 
of  iron  pipes  carried  on  concrete  arehes  above  the 
surface  of  the  ground,  1,021  yards  of  pipes  laid  below 
the  surface  and  ordinary  level  of  the  ground,  1,890 
yards  carried  below  the  surface  of  the  ground  but 
covered  by  an  artificial  embankment  of  varying 
height  which  rites  above  the  level  of  the  adjacent 
lands,  and  1,246  yards  of  pipes  (hereinafter 
called  the  outfall)  passmg  \wrtly  over  and  partly 
beneath  the  surface  of  the  foreshore  of  the 
Bristol  Channel.  In  connexion  with  the  outfall,  certain 
works  have  been  erected  by  the  respondents.  For  the 
purpose  of  obtaining  money  for  making  and  maintain- 
ing the  sewage  carrier  and  the  necessary  works  appur- 
tenant thereto,  the  respondents,  in  accordance  with  the 
provisions  of  the  Public  Health  Act,  1876,  borrowed  the 
siun  of  £156,000,  to  be  repaid  with  interest  by  equal 
annual  instalments  extending  over  30  years.  Under  the 
Local  Government  Board's  Provisional  Orders  Confirma- 
tion (No.  8)  Act,  1896,  the  respondents  obtained 
powers  enabling  them,  with  the  consent  of  the  Local 
Government  Board,  to  agree  to  allow  the  sewers  of  the 
council  of  any  county  borough  or  district  to  communi- 
cate with  the  sewage  carrier  vested  in  the  respondents. 
In  pursuance  of  these  powers  agreements  had,  pre- 
viously to  the  date  of  the  assessment  appealed  against, 
been  made  with  the  Dinas  Powis  Urban  District 
Council,  the  Caerphilly  Urban  District  Council,  and  the 
Cardiff  Corporation,  whereby  the  sewage  of  the  distriets 
under  the  control  of  the  said  local  bodies  was  to  be 
receiveil  in  and  carried  away  by  the  sewage  carrier  of 
the  respondents  upon  payment  to  the  respondents  by  the 
said  local  bodies  of  sums  levied  upon  the  respective 
rateable  values  of  their  districts.  The  respondents  were 
assessed  to  the  rate  appealed  against  in  respect  of  that 
portion  of  the  seMrage  carrier,  with  the  outfall  and 
appurtenances  thereof,  which  is  situate  in  the  parish  of 
Rtmmey,  at  £800  gross  estimated  rental  and  £700 
rateable  value.  It  was  laroved  before  the  quarter  sessions 
that,  as  far  as  the  parish  of  Rumney  is  concerned,  the 
sewage  carrier  conveys  the  sewage  from  distant  towns, 
places,  or  houses  through  the  parish,  and  that  there  is 
no  connexion  to  or  with  the  sewage  carrier  from  any 
lands,  houses,  or  buildings  in  the  parish.  It  was 
also  proved  that  the  embankment  varied  in  height 
from  18in.  to  6ft.  above  the  ground  through  which  it 
passed  ;  that  it  was  covered  throughout  by  a  mound  of 
earth  which  was  grassed  over  except  where  a  footpath 
runs  over  the  top  of  the  mound  and  where  manholes  are 
placed  ;  that  it  was  not  separated  by  any  fence  from 
the  adjoining  land,  and  that  cattle  had  full  access  upon 
and  across  it  throughout  its  entire  length.  It  was  also 
proved  that  the  land  upon  which  the  embankment  lies 
was  previously  to  the  formation  of  such  embankment 
assessed  to  the  poor  rate,  and  that  the  land  remained 
so  assessed,  no  change  having  been  made  by  reason  of 
the  making  of  the  embankment  in  such  asse.ssment.  The 
quarter  sessions  held  that  such  portions  of  the  sewage 
carrier  as  lay  under  the  surface  of  the  ground  or  in  the 
embankment  were  not  liable  to  be  rated,  but  that  the 
gross   estimated   rental   of   the   other   portions  of  the 


Digitized  by 


Google 


Vol.  xvi. 


The  Times  Law  Reports. 


143 


carrier  in  the  parish  of  RoxnDey  was  £145  (of  which  £10 
was  the  gron  estimated  rental  of  the  oatf  all  and  works 
in  connexion  therewith),  and  that  the  rateable  value 
was  £105.  The  quarter  sessions  accordingly  allowed  the 
appeal  subject  to  the  pre<)ent  case. 

Mr.  Bosanquet,  Q.C.,andMr.  Morton  Brown  appeared 
for  the  appellants  ;  and  Mr.  Cripps,  Q.C.,  Mr.  Boyle, 
Q.G.,  and  Mr.  Ram,  Q.C.,  for  the  respondents. 

The  COUBT  allowed  the  appeal. 

Mr.  Justice  Channell  said  that  he  had  come  to  the 
conclusion  that  the  appeal  ought  to  be  allowed.  The 
subject  was  one  of  some  difficulty,  and  there  was  some 
difficulty  about  the  facts.  The  way  was,  however,  to 
some  extent  cleared  by  the  judgment  of  Lord  Herschell 
in  '*  London  County  Council  ▼.  West  Ham  Overseers  " 
(L.R.  [1893],  A.C.,  562).  It  appeared  from  that  judg- 
ment that  the  exception  with  regard  to  sewers  was  quite 
anomalous.  It  had  to  be  considered  whether  or  not  the 
constmotion  in  question  in  the  present*  case  came  within 
thai  exception.  It  was  necessary,  therefore,  to  consider 
first  the  nature  of  the  exception,  and,  secondly,  whether 
the  facts  brought  the  particular  construction  within  it. 
The  exception  was  spoken  of  in  *'  Leicester  Corporation 
▼.  Barrow-on-Soar  Union**  (63  L,J.^  M.C.,176)  by  Mr. 
Justice  Wright  as  being  an  exception  in  favour  of 
**  ordinary  underground  sewers  *'  or  **  simple  sewers.** 
It  seemed,  so  far  as  could  be  gathered  from  the  lan- 
guage of  Lord  Herschell,  that  where  the  surface  remained 
rateable  just  as  it  was  before  the  sewer  was  laid,  but 
there  was  an  underground  structure  not  at  all  affecting 
the  surface  or  the  rateability  or  value  of  the  occupation 
of  the  surface,  then,  if  that  underground  stracture  was 
nsed  as  a  sewer,  it  might  not  be  rateable.  It  was 
therefore  important  to  see  if  the  structure  did  interfere 
with  the  surface.  It  was  found  in  the  present  case  that 
the  surface  was  still  occupied,  that  it  was  still  rated, 
and,  in  faet,  rated  at  the  same  value  as  before  the 
structure  was  made.  There  was,  however,  no  finding 
that  the  structure  did  not  affect  the  occupation,  and 
from  the  nature  of  the  thing  it  could  not  be  that  the 
structure,  though  grassed  over,  did  not  interfere  at  all 
with  the  occupation  of  the  land  and  did  not  at  all  lower 
Its  rateable  value,  though  there  might  be  various  reasons 
why  the  rating  had  not  in  fact  been  altered. 
It  must  therefore  be  taken  that  there  had  been 
some  interference  with  the  surface,  and  that  was 
one  of  the  tests  as  to  whether  the  case  came 
within  the  exception.  To  put  it  shortly,  he  was 
not  prepared  to  hold  that  this  was  an  ordinary  under- 
ground sewer.  Further,  this  contrivance  was  one  con- 
tinuous structure  ;  at  one  part  of  its  course  it  consisted 
of  iron  pipes  on  concrete  arohes,  at  other  parts  it  con- 
nsted  of  a  mound  grassed  over.  The  part  on  concrete 
arches  was  so  similar  to  the  structure  in  question  in  the 
West  Ham  case  that  the  quarter  sessions  very  naturally 
found  themselves  unable  to  distinguish  it  from  that 
structure,  and  they  accordingly  held  it  rateable.  That 
being  so,  what  Mr.  Justice  Collins,  as  he  then  was, 
said  in  '*  Leicester  Corporation  v.  Barrow-on-8oar 
Union  "  was  applicable.  He  said  :— *'  It  is  impossible 
to  dissever  a  special  part  and  say  that  as  to  that  part 
alone  it  is  to  be  taken  as  an  independent  sewer.'*  8o 
here,  as  this  structure  vras  above  ground  in  some  places 
and  underground  in  others,  it  could  not  be  held  that  in 
one  man's  field  it  was  rateable  and  in  another's  not. 
His  Lordship  was  therefore  prepared  to  hold  that  this 
struflture  did  not  come  within  the  exception  in  favour 
of  ordinary  underground  sewers  or  simple  sewers,  or 
whatever  the  anomalous  exception  might  most  exactly 
be  described  as  being. '  The  order  of  quarter  sessions 
would  be  quashed,  and  the  rate  would  therefore  stand. 
Mb.  Jusnci  Buck  kill  concurred. 
[Solicitors— Warriner  and  Co.,  for  Davis,  Lloyds,  and 


Wilson,  Newport,  for  the  appellants  ;  Wrentmore  and 
Son,  for  Walter  Morgan,  Bruce,  and  Nicholson,  Ponty- 
pridd, for  the  respondents.] 


Court  of  Appeal  (A.  L.  Smith,  ) 
Rigby,  and  Collins,  L.JJ.)     j 


1900. 
Jan.  20. 


HADDOCK  V.    HUMPimEYS.» 

Master  and  Servant — Master's  liability  to  servant 
— ^Workmen's  Compensation  Act,  1897,  sec.  7 — 
"  Factory  "—Factory  and  Workshop  Act,  1895, 
sec.  2a— **  Wharf,**  what  is. 


This  was  an  appeal  from  an  award  of  the  Judge  of  the 
Lancashire  County  Court,  sitting  at  Liverpool,  in  an 
arbitration  under  the  Workmen *s  Compensation  Act, 
1897.  The  applicant  was  the  widow  of  a  workman 
who  had  been  killed  by  an  accident  in  the  course  of  his 
employment.  The  employers  were  Messrs.  W.  and  T. 
Humphreys,  who  were  carters.  At  the  time  of  the 
accident  the  deceased  man  was  engaged  in  the  work  of 
removing  a  log  of  timber  from  a  pile  of  logs  and  loading 
it  on  one  of  the  respondents'  carts,  the  respondents 
having  arranged  with  a  firm  of  builders,  who  had  bought 
the  log,  to  remove  it  from  the  place  where  it  was 
stored.  The  only  question  in  the  case  was  whether  the 
place  where  the  timber  was  stored  was  a  wharf,  so  as 
to  come  by  virtue  of  section  23  of  the  Factory  and 
Workshop  Act,  1895,  within  the  definition  of  **  fac- 
tory **  contained  in  section  7  of  the  Workmen*8  Com- 
pensation Act.  The  locvLi  in  quo  was  a  timber-yard, 
which  was  distant  about  150  yards  from  the  water  of 
the  Canada  Dock,  at  Bootle.  Alongside  the  water  was 
a  large  space  called  the  timber-quay,  which  stretched 
back  from  the  water  for  a  distance  of  nearly  150  yards, 
and  beyond  this,  running  parallel  with  the  water,  was  a 
cart-road,  which  was  used  by  the  public.  On  the 
further  side  of  this  road  was  a  line  of  ofRces,  to  each  of 
which  was  attached  a  yard.  These  offices  and  yards 
were  leased  by  the  Mersey  Docks  and  Harbour  Board  to 
various  timber  merchants.  It  was  in  one  of  these  yards 
that  the  timber  in  question  was  stored.  The  area  com- 
prising these  offices  and  yards  was  enclosed  by  a  wall 
and  gates.  On  the  further  side  of  this  area  ran  a  high- 
vray  called  Regent's -road,  and  beyond  this  again  there 
were  similar  offices  and  yards.  The  County  Court  Judge 
held  that  the  locud  in  quo  was  not  a  wharf,  and  made 
an  award  in  favour  of  the  employers.  The  applicant 
appealed. 

Mr.  Blackwood  Wbioht  appeared  for  the  appellant, 
and  urged  that  the  learned  County  Court  Judge  in 
effect  treated  **  wharf  *'  and  **  quay  '*  as  being  identi- 
cal. But  section  23  of  the  Factory  and  Workshop  Act, 
1895, spoke  of  * 'every  dock, wharf ,  quay,and  warehouse"; 
and  each  of  these  words  ought  to  have  a  distinct  mean- 
ing given  to  it.  He  contended  that  a  quay  was  a  place 
for  discharging  cargo  and  a  wharf  was  a  place  for 
storing  cargo.  He  referred  to  **  Hall  v.  Snowden, 
Hubbard,  and  Co."  ([1899],  2  Q.B.,  136). 

Mr.  Joseph  Walton,  Q.C,  and  Mr.  Leslie  Scorr, 
for  the  respondent8,argued  that  the  County  Court  Judge 
was  right  in  holding  that  this  place  was  not  a  wharf.  A 
wharf  might  be  a  store, but  a  store  need  not  be  a  wharf. 
A  wharf,  according  to  its  ordinary  meaning,  was  a  place 
alongside  water  used  for  unloading.  Ite  ouly  differ- 
ence between  **  wharf  **  and  *•  quay  "  was  that 
'*  quay  **  was  a  species  of  •*  wharf."  They  referred 
to  the  Century  Dictionary,  in  which  **  wharf  *'  is  de- 
fined as  follows  :— *'  A  platform  of  timber,  stone,  or 
other  material  built  on  a  support  at  the  margin  of  a 
harbour  or  a  navigable  stream,  in  order  that  vessels  may 
be  moored  alongside,  as   for   loading   or   unloading,  or 
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while  at  rest.  A  wharf  may  be  parallel  with  and  con- 
tiguous to  the  margin,  when  it  is  more  especially  called 
a  quay  ;  or  it  may  project  away  from  it,  with  openings 
underneath  for  the  flow  of  water,  when  it  is  dis- 
tinctively called  a  pier." 

The  CouBT  (LoBD  Justice  Rigby  dissenting)  dis- 
missed the  appeal. 

LoBD  Justice  A.  L.  Smith  said  the  question  was 
whether  this  place  was  a  wharf  or  a  timber  yard.  The 
County  Court  Judge  held  that  it  was  a  timber  yard 
and  not  a  wharf,  and  he  thought  the  County  Court 
Judge  was  right.  In  his  opinion  the  word  **  wharf  " 
implied  some  connexion  with  water,  and  be  could  not 
think  that  it  could  include  a  yard  which  was  cut  off 
from  a  quay  in  the  way  in  which  this  yard  was  cut  off. 
If  it  could,  then  he  saw  no  reason  why  it  should  not 
also  be  held  to  include  the  yards  on  the  further  side  of 
Regent 's-road.  He  thought  the  appeal  should  be  dis- 
missed. 

LoBD  Justice  Rioby  said  he  was  unable  to  arrive 
at  the  same  conclusion  as  his  learned  brethren.  In  his 
opinion  the  word  **  wharf  **  did  not  necessarily  imply 
anything  to  do  with  water.  It  was  derived  from  an 
Anglo-Saxon  word,  and  there  were  similar  words  in 
cognate  languages.  It  seemed  to  mean  a  place  for  the 
reception  of  goods,  and  not  specially  a  place  for  the  un- 
loading of  goods.  He  thought  that  the  place  in  ques- 
tion was  a  wharf. 

LoBD  Justice  Collins  said  he  was  of  opinion  that 
the  County  Court  Judge  was  right.  He  thought  the 
only  safe  standard  to  apply  to  the  interpretation  of 
the  words  used  in  section  23  of  the  Factory  and  Work- 
shop Act,  1895,  was  to  give  each  of  these  words  its 
ordinary  popular  meaning.  Any  attempt  to  refine  on 
the  meanings  of  these  words  seemed  to  him  to  be  likely 
to  be  fraught  with  difficulty.  In  a  previous  case  they 
had  given  the  word  **  dock  ''  its  popular  meaning, 
*<  Hennessey  v.  McCabe  "  (16  The  Times  Law  Reports, 
77).  And  so  here  he  thought  they  ought  to  give 
"  wharf  "  its  popular  meaning.  In  his  opinion  the 
loma  in  quo  here  could  not  be  described  as  a  wharf  at 
all.  It  was  contiguous  to  a  wharf,  but  it  was  a  p^a?e 
in  which  an  individual  timber  merchant  was  entitled  to 
store  timber.  He  did  not  doubt  that  if  it  had  been 
roofed  over  it  would  have  been  a  warehouse  ;  but  it 
was  not  a  wharf. 

[Solicitors—W.  H.  Quilliam,  for  the  appellant ;  J.  R. 
Watkins,  for  the  respondents.] 


Court  of  Appeal  (^Lindley,    M.R, 
Vau^han   Williams  and  Romeri 
li.JJ.) 


■] 


1900. 
Jan.  22. 


the  ATTOBNEY-aSNEBAL    V.    THE  BBIGHTON  AND  HOYE 
CO-OFEBATIVE  supply  ASSOCIATION  (LIMITED).* 

Highway — Nuisance — Unreasonable  user  of  high- 
way— ^Business  premises — Obstructing  road  and 
footway  with  vans — Interference  with  public 
rights. 

This  was  an  appeal  against  a  decision  of  Mr.  Justice 
Kekewich's  (reported  in  Tfie  Tiroes  of  March  15  last). 
The  action  was  brought  by  the  Attorney- General  on 
the  relation  of  James  Pack,  a  lodging-house-keeper,  of 
21,  Lansdowne-street,  Brighton,  for  an  injunction  to 
restrain  the  defendants,  who  carry  on  business  in  the 
same  street,  from  causing  a  nuisance  to  the  public  and 
to  the  plaintiff  by  an  alleged  unreasonable  user  of  the 
street,  through  blocking  it  with  carts  and  vans,  and 
causing  an  offensive  smell  by  allowing  accumulations  of 
droppings  from  their  horses.  The  plaintiff  complained 
that  the  defendants   used   the   street   for    loading   and 
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unloading  their  vans,  so  that  not  only  the  roadway  but 
also  the  foot  pavement  was  obstructed  from  early  in  the 
morning  to  late  at  night,  in  the  result  the  question 
became  only  one  as  to  the  right  of  the  public  generally 
to  restrain  the  alleged  nuisance,  the  plaintiff  abandoning 
any  claim  for  private  damage.  Mr.  Justice  Kekewich. 
said  that  the  question  was  whether  there  had  been  an 
unreasonable  user  by  the  defendants  of  the  highway^ 
every  one  being  entitled  to  a  reasonable  use  of  it.  An 
unreasonable  user  amounted  to  a  public  nuisance.  In  the 
present  case,  for  all  practical  purposes,  six  vans  of  the 
defendants  were  more  or  less  drawn  up  in  the 
street  throughout  the  day,  the  horses  being  turned 
round  at  right  angles  to  the  vans,  the  tail  end 
of  which  was  next  to  the  defendants'  prenuses. 
Other  vans  were  in  the  street  as  well,  taking  up 
considerable  room.  When  the  defendants'  vans  took  up 
half  the  street  for  practically  the  whole  day,  his  Lord- 
ship could  not  say  that  this  was  a  reasonable  use  of  the 
highway.  It  was  said  that  the  defendants  could  not 
carry  on  their  business  without  using  the  street  as  they 
had  done,  but  if  they  could  not  carry  on  their  business 
without  making  an  unreasonable  use  of  the  highway 
they  must  go  to  some  other  premises  where  they  could 
load  and  unload  their  vans  without  causing  an  obstruc- 
tion. His  Lordship  granted  an  injunction  restraining 
the  olntruction,  by  the  defendants,  of  the  street  and  the 
pavement,  but  he  held  that  the  case  as  to  nuisance  by 
smell  had  failed.  The  operation  of  the  injunetiun  was 
suspended  until  after  the  second  motion  day  in  (last) 
Michaelmas  sittings,  in  order  to  afford  the  defendants  an 
opportunity  of  making  arrangements  to  comply  with  the 
injunction.  If  he  were  satisfied  that  the  defendants 
were  doing  their  best  to  comply  with  it,  he  would 
attend  to  an  application  by  them  for  a  further  exten- 
sion of  time.  The  defendants  must  pay  the  costs  of 
the  action,  and,  so  far  as  the  relator  himself  was  con- 
cerned, as  he  had  abandoned  any  claim  to  damages,, 
the  action  most  be  dismissed.  The  defendants  appealed. 

Mr.  Warmington,  Q.C.,  and  Mr.  A.  Beddall  were 
for  the  defendants  ;  Mr.  Macmorran,  Q.C.,  and  Mr. 
E.  A.  Parkyn,  for  the  relator,  were  not  called  upon. 

The  Court  dismissed  the  appeal. 

The  Master  of  the  Rolls  said  that  it  seemed  to  hini 
impossible  to  reverse  the  decision,  though  a  verbal 
correction  must  be  made  in  the  formal  judgment  which 
had  been  drawn  up.  The  evidence  showed  that  the 
defendants  carried  on  a  large  business  in  a  street  a 
little  less  than  20  feet  wide.  They  blooked  up  half  the 
street  for  some  distance  by  having  there  as  many  as  six 
vans  loading  and  unloading  in  the  day  time.  There  was 
no  obstruction  at  night,  but  during  the  day  there  were 
in  e^ery  hour  half  a  dozen  vans  loading  and  unloading, 
so  that  the  passage  of  carriages  along  the  street  was 
seriously  obstructed  to  such  an  extent  that  persons 
avoided  the  street.  On  the  facts  it  was  impossible  not 
to  say  that  there  was  an  obstruction  in  fact,  and  prima 
facie  this  was  a  nuisance  in  law.  The  passage  was,  in 
fact,  obstructed  over  the  whole  width  of  the  street. 
Of  course,  if  a  single  cart  stopped  at  a  house  for 
the  purpose  of  loading  and  unloading  it  must  cause 
some  obstruction,  but  this  would  not  necessarily 
amount  to  a  nuisance.  The  difficulty  was  in  drawing 
the  line.  The  defendants'  case  was  that  they  were 
carrying  on  a  lawful  business  and  in  a  reasonable 
manner,  and,  looking  only  at  their  business,  it  appeared 
to  be  perfectly  i-easonable.  The  question  was.  What  was- 
the  consequence  of  the  reasonable  exercise  of  their 
right  conflicting  with  the  right  of  the  public  ?  His 
Lordship  would  take  the  law  to  be  as  it  was  laid  down 
in  1805  in  **  The  King  v.  Russell  ''  (6  East,  at  p.  430), 
where  the  Court  said  :— **  It  should  be  fully  understood 
that  the  defendant  could  not  legally  carry  on  any  part 
of  his  business  in  the  public  street   to  the  annoyance  of 
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the  pabltc  ;  that  the  primary*  object  of  the  street  was 
for  the  free  passage  of^the  public,  aad  auy thing  which 
impeded  that  free  passage  without  necessity  was  a 
Buisanco  ;  that  if  tiie  nature  of  the  defendant's 
business  were  Kuch'as  to  require  the  loading  and  un- 
loading of  so  many  more  of  his  wa^^ons  than  could 
conveniently  be  contained  within  bis  own  private 
premises,  he  must  either  enlarge  his  premises  or  remove 
bis  business  to  some  more  convenient  spot.  But  the 
Court  could  not  be  parties  to  any  compromise  for  his 
vising  the  street  as  his  own'^for  any  part  of  his  business. " 
It  came  to  this  in  substance — ^that  in  a  doubtful  ease  the 
private  right  to  carry  on  a  business  must  yield  to  the 
public  right  of  user  of  a  highway.  It  was  difficult  to 
draw  the  line,  and  it  was  a  question  of  degree.  But, 
when  the  obstruction  was  carried  to  such  an  extent  that 
people  avoided  the  street,  it  was  utterly  unjustifiable. 

LoBD  Justice  Vaughan  Williams  agreed  because 
he  regarded  the  decision  of  the  learned  Judge  as  a 
decision  of  a  question  of  fact  as  to  which  evidence  was 
before  him.  He  should  not  have  agreed  if  the  decision 
had  been  of  a  question  of  law  resulting  from  the  evi- 
dence. Hie  decision  was  one  of  great  importance  to 
all  popalous  towns,  and  his^pLordship  would  not  wish  it 
to  be  said  that  there  was  a  decision  of  the  Court  of 
Appeal  that  it  was  never  lawful  to  do  the  particular 
acts  which  the  defendants  had  done.  Such  a  decision 
would  be  a  serious  blow  to  commercial  interests,  lliat 
there  was  a  physical  obstruction  of  the  street 
by  the  defendants  was  obvious,  but  the  action 
could  not  be  maintained  by  merely  showing  that  there 
was  a  physical  reduction  or  displacement  of  the  space 
temporarily  available.  It  must  be  shown  that  this  was 
not  consistent  with  the  lawful  use  of  the  highway.  A 
highway  was,  no  doubt,  primarily  meant  for  the  passing 
and  repassing  of  the  public,  but  it  was  also  intended 
that  those  who  passe  J  along  it  should  be  able  to  stop 
and  load  or  discharge  goods.  It  was  no  more  unlawful 
to  stop  at  a  house  in  a  narrow  street  than  at  a  house  in 
a  wide  street.  His  Lordship  did  not  think  there  had 
ever  been  a  conviction  on  an  indictment  for  an  excessive 
user  of  a  lawful  right  as  distinguished  from  an  unlawful 
user  of  a  highway,  and  the  Courts  had  expressly  asserted 
the  right  of  access  to  premises  abutting  on  a  highway  if 
it  were  properly  exercised.  On  the  other  band,  it  could 
not  be  said  that  no  amount  of  user  would  constitute  a 
nuisance  if  it  consisted  of  an  aggregate  of  lawful  acts. 
In  all  such  cases  all  the  circumstances  must  be  taken 
into  consideration,  and  under  the  circumstances  of  the 
present  ease  his  Lordship  agreed  with  Mr.  Justice  Keke- 
wich  that  the  defendants'  user  of  the  street  was  un- 
reasonable. 

Lord  Justice  Roher  concurred.  A  tradesman  was 
entitled  to  a  reasonable  use  of  the  highway  for  the 
purpose  of  loading  and  unloading  goods  at  his  premises, 
but  a  user  amounting  to  an  appropriation  of  the  high- 
way for  the  purposes  of  his  business  would  be  un- 
reasonable. The  use  made  by  the  defendants  of  the 
street  amounted  to  such  an  appropriation— making  the 
street,  in  fact,  part  of  their  premises— and  considerable 
inconvenience  had  been  caused  to  the  public,  who  were 
oeasing  to  make  use  of  the  street  because  of  the  incon- 
venienoe. 

[Solicitors— Booth  and  Smee,  for  Fits  Hugh,  Woolley, 
and  Co.,  6rif(hton  :  Radford  and  Frankland,  for  Woods 
and  Holmes,  Brighton.] 


Court  of  Appeal  (A.  L.  Smith,  Collins,  )  1900. 

and  Vaughan  Williams,  L.JJ.)        )  Jan.  22. 

LAKCASHIBB  ASYLUMS  BOARD  V.   MANCHESTER 
COltPOUATION.* 

Rating — Agricultural  Kates  Act,  1896 — ^Rate  for 

*Beported  by  F.  G.  BOck£K,  Eaq.,  BRrritter-at-Law. 


Asylum      Board Apportionment — ^Rateable 

value — 54  Vict.,  c.  xx. 

Tho  Lancashire  Asylums  Board,  in  estimating^ 
the  amount  required  by  them  annually  from  the 
county  of  I  ancashire  and  he  county  boroughs 
therein,  should  t  ivide  it  bot\v3en  them  in  propor- 
tion to  their  respective  rateable  values  as  ascer- 
tained under  sec.  33  of  the  Local  Government 
Act,  1888,  in  accordance  \\i  h  their  local  Act  (54 
Vict.,  c.  XX.),  V  hich  is  lui touched  by  the  Agri- 
cultural Ra  es  Act,  1896. 

Decision  of  the  Divisional  Court  (13  The  Times 
L.R.,  220)  reversed. 


This  was  an  apx)eal  from  the  judgmenk  of  the  Divi- 
sional Court  (Mr.  Justice  Bruce  and  Mr.  Justice  Ridley) 
upon  a  special  case  ;  reported  in  15  Tlie  Times  Law 
Reports,  220  ;  [1899]  1  Q.B.,  759.  The  following 
facts  are  taken  from  the  judgment  of  the  Court 
below  : — The  question  raised  by  this  case  was  whether 
during  the  continuance  of  the  Agricultural  Rates  Act, 
1896,  the  Lancashire  Asylums  Board  ought  to  divide 
the  amount  yearly  required  to  be  raised  for  their  pur- 
poses in  proportion  to  the  rateable  value  of  the  county 
and  the  county  boroughs  as  ascertained  by  the  Local 
Government  Act,  1888,  section  33,  or  in  proportion  to 
the  assessable  value  of  the  same  as  ascertained  by  the 
Agricultural  Rates  Act,  1896,  and  the  regulations  of 
the  Local  Government  Board  issued  under  that  Act.  By 
the  Lancashire  County  (Lunatic  Asylums  and  other 
Powers)  Act,  1891  (54  Viet.,  Cap.  XX.),  a  board  was 
constituted  called  the  Lancashire  Asylums  Board,  to 
which  were  transferred  the  lunatic  asylums  of  that 
county  and  of  certain  county  boroughs,  including  Man- 
chester, and  it  was  provided  by  section  23  that  all 
expenses  incurred  by  them  in  the  execiition  of  their 
duties  should  be  paid  out  or  a  fimi  to  be  called  **  The 
Asylums  Fmid."  Section  24  deals  with  the  raising  of  this 
fund,  and  is  as  follows  :— '*  The  Board  shall  before  the 
first  day  of  March  in  every  year  estimate  the  total 
amount  required  to  be  raised  by  contributions  for  the 
ensuing  year,  and  shall  divide  that  amount  between  the 
county  and  the  county  boroughs  in  proportion  to  the  re- 
spective rateable  values  (as  ascertained  under  section  83 
of  the  Local  Government  Act,  1888)  of  the  county  and 
the  county  boroughs, and  shall  add  to  the  amount  appor- 
tioned to  the  county  boroaghs  the  sum  of  £4,000,  or 
such  other  sum  as  may  from  time  to  time  be  fixed  by 
agreement  or  by  arbitration  in  manner  provided  by  this 
Act,  and  referred  to  as  *  the  added  sum.'  The  amount 
so  apportioned,  together  with  the  added  sum,  shall  be 
the  aggregate  amount  required  to  be  contributed  by  the 
county  boroughs  and  shall  be  contributed  by  chem  re- 
spectively in  proportion  to  their  respective  rateable 
values  ascertained  as  aforesaid.  The  balance  of  the 
amount  required  to  be  raised  by  the  Board  shall  be  con- 
tributed by  the  county  council."  Section  33  (2)  of  the 
Local  Government  Act,  1888,  provided  for  the  appoint- 
ment of  a  joint  committee  appointed  by  the  counties 
and  the  county  boroughs  for  the  ascertainment  of  the 
respective  rateable  values  and  gave  them  certain  powers. 
Under  these  powers,  from  1891  to  tho  passing  of  the 
Agricultural  Rates  Act,  1806,  the  amounts  required  to 
be  contributed  were  calculated  upon  the  respective 
values  of  the  county  and  county  boroughs  as  ascertained 
by  section  33  (2),  and  the  Lancashire  Asyluma  Board, 
under  section  26  of  their  Act, sent  precepts  to  the  county 
council  and  the  borough  councils  for  payment  of  the 
amount  to  be  raised  by  each  of  them  respectively.  It 
was  not  their  duty  to  find  the  rateable  values,  but  to 
take  them  as  found  by  the  authorities,  and  to  divide  the 
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total  amount  reqoired  in  accordance  with  those  valnes. 
But  by  tHe  passing  of  the  Agricaltural  Rates  Act,  1896, 
a  different  set  of  circumstances  was  constituted,  oat  of 
which  the  present  question  arose.  For  the  Asylums  Board 
it  was  argued  that  it  was  now  their  duty  to  take  as  the 
basis  of  the  division  to  be  made  by  them  the  *'  assess- 
able value  **  of  the  county  and  county  boroughs  as 
specified  by  the  Bating  Act  of  1896  in  place  of  the 
rateable  values  as  calculated  under  the  Local  Govern- 
ment Act,  1888.  For  the  city  of  Manchester,  on  the 
other  hand,  it  was  contended  that  these  '*  assessable 
values  ' '  had  no  operation  except  for  the  levying  of 
rates,  and  that,  as  the  Asylums  Board  was  not  an 
authority  levying  rates,  they  ought  to  base  their  calcu- 
lations on  the  *'  rateable  values  **  found  as  they  were 
before  the  passing  of  the  Agricultural  Rates  Act,  1896, 
which,  as  they  contended,  operated  upon  the  amount  so 
apportioned  to  each  council  after  it  was  so  apportioned, 
and  not  before.  The  difference  brought  about  was  con- 
siderable in  effect  ;  for,if  the  contention  of  the  Asylums 
Board  was  right,  the  amount  found  as  due  from  the 
borough  councils  must  be  largely  increased  in  compari- 
son with  that  left  to  be  raised  by  the  county,  while,  on 
the  other  hand,  the  boroughs,  which  for  the  most  part 
contain  little  agricultural  land,  would  receive  but  a 
small  annual  grant  from  the  Local  Government  Board. 
Since  the  Act  of  1896  came  into  operation  the  county 
rate  basis  had  been  altered  accordingly  by  the  authori- 
ties, and  the  Asylums  Board  had  in  fact  made  their  cal- 
culations upon  the  new  basis  instead  of  on  the  **  rate- 
able values,"  as  they  were  ascertained  before  that  Act. 
By  section  1  of  the  Agricultural  Rates  Act,  1896,  the 
occupier  of  agricultural  land  in  England  was  liable  to 
pay  one-half  only  of  the  rate  in  the  pound  payable  in 
respect  of  other  hereditaments.  By  section  2,  in  respect 
of  the  deficiency  which  would  arise  in  the  produce  of 
rates  made  by  the  *  *■  spending  authorities, ' '  there  was 
to  be  paid  by  the  Commissioners  of  Inland  Revenue  to 
the  **  local  taxation  account  "  a  sum  which  was  to  be 
paid  out  to  each  spending  authority.  The  **  spending 
authorities  "  were  defined  by  section  9  of  the  Act,  but 
did  not  include  the  Lunatic  Asylums  Board.  By  section 
3  any  spending  authority  requiring  to  raise  from  two  or 
more  parishes  a  sum  by  rate  was  to  deduct  from  the 
amotmt  to  be  raised  the  smn  issuable  to  them  in  respect 
of  their  share  in  the  annual  grant,  and  to  raise  the  net 
amount,  after  making  such  deduction,  in  proportion  to 
the  assessable  value  of  those  parishes,  and  such  assess- 
able value  was  to  be  the  rateable  value  of  each  of  the 
parishes  reduced  by  an  amount  equal  to  one-half  of  the 
rateable  value  of  the  agricultural  land  in  the  parish. 
The  effect  of  this  was  to  give  the  relief  to  the  agricul- 
tural land  by  assessing  it  at  half  its  value  instead  of 
assessing  it  at  the  full  value,  and  allowing  the  ratepayer 
to  pay  at  half  the  rate  in  the  pound.  Section  4  dealt 
with  the  amount  of  the  annual  grant  issuable  as  stated 
above,  which  amount  was  to  be  ascertained  under  sec- 
tion 4  and  section  6  by  returns  made  to  the  Local 
Government  Board  by  the  spending  authorities  of  the 
sums  received  by  them  in  the  year  next  before  the 
passing  of  the  Act.  Section  5  dealt  with  the  prepara- 
tion of  valuation  lists  and  the  basis  or  standard  for  any 
county  rate  or  borough  rate,  and  provided  that  the 
value  of  agricultural  land  should  in  each  case  be  stated 
separately  from  that  of  other  hereditaments,  and  that 
the  total  rateable  value  of  the  agricultural  land  should 
be  stated  separately  from  the  total  rateable  valne 
of  the  other  hereditaments  in  each  parish.  This 
was  a  necessary  provision  to  carry  out  the  purpose 
of  section  3.  By  section  6  (3)  the  Local  Gk>vem- 
ment  Board  had  power  to  make  regulations  for 
carrying  out  the  Act>  Seotioo  9  defined  **  rate  " 
■  as  a  rate  *'  the  proceeds  of  which  are  applic- 
able to  public   purposes  and   which   is  leviable  on  the 


basis  of  an  assessment  in  respect  of  the  yearly  value  of 
property,  and  includes  any  sums  which,  though  obtained 
in  the  first  instance  by  a  precept,  certificate,  or  other 
instrument  requiring  payment  from  some  authority  or 
officer,  is  or  can  be  ultimately  raised  out  of  a  rate  a» 
before  defined."  Regulations  were  issued  by  the  Local 
Government  Board  under  the  Act  providing  for  the 
returns  required  and  various  other  matters  of  detail 
not  material  to  this  case.  It  was  then  ordered,  by 
way  of  carrying  into  effect  the  provisions  contained  in 
section  5  of  the  Act,  that  the  valuation  list  was  to  be 
made  in  a  particular  form  shown  in  the  schedules, 
with  a  separate  column  showing  the  rateable  value 
of  the  agricultural  land  (if  any)  contained  in  any 
hereditament,  and  that  the  lists  were  to  be  in  this- 
form  instead  of  in  the  foroi  provided  by  the 
Union  Assessment  Committee  Act,  1862,  for  every 
rate  to  be  made  hereafter.  Finally,  as  to  the  county 
rates,  it  was  ordered  by  Article  XVII.  that  county 
councils  and  other  councils  whose  duty  it  was  to  make 
for  the  purposes  of  any  rates  a  basis  or  standard  of 
valuation  which  would  not  contain  particulars  of  sepa- 
rately-rated hereditaments,  but  only  the  total  rateable 
value  of  each  parish,  shall  cause  a  basis  or  standard  of 
valuation  to  be  prepared  in  the  form  set  out  in  sdiedule 
Z.  It  was  further  ordered  that,  notwithstanding  any- 
thing contained  in  the  County  Rates  Act,  1852,  or  in 
any  other  Act,  from  March  31,  1897,  the  values  of  the 
several  parishes  as  shown  in  the  column  of  such  basis  or 
standard  or  column  headed  **  assessable  value,"  &c. 
(that  was  to  say,  column  5  in  the  above  schedule), 
**  shall  during  the  continuance  of  the  Act  be  the  basis, 
standard,  or  valuation  for  the  levying  of  the  county 
rates  or  any  other  rates  leviable  by  the  council  accord- 
ing to  the  assessable  value  of  the  several  parishes  on 
which  the  same  is  levied,  unless  or  until  the  council 
shall  make  a  new  basis,  standard,  or  valuation  in  manner 
provided  by  law."  Upon  the  Agricultural  Rates  Act, 
1896,  coming  into  operation  a  joint  committee  of  the 
county  of  Lancaster,  formed  as  required  by  section  33, 
subsection  2,  of  the  Local  Government  Act,  1888,  pre- 
pared a  basis  or  standard  for  county  rates  in  accordance 
with  Article  XVII.  and  schedule  Z  of  the  regulations 
under  the  Act.  The  amounts  required  by  the  precepts 
sent  by  the  Asylums  Board  to  the  county  council  and  to 
the  councils  of  each  of  the  county  boroughs  had  since 
the  Agricultural  Rates  Act,  1896,  came  into  operation 
been  calculated  upon  the  values  ascertained  as  regards 
agricultural  land  upon  its  assessable  value,  being  one- 
half  of  its  rateable  value,  and  upon  other  land  and 
buildings  at  their  rateable  value  as  calculated  at  the 
time  when  the  Act  of  1896  came  into  operation.  The 
Asylums  Board  estimated  the  amount  to  be  raised  by 
contributions  for  the  ensuing  year,  and  divided  that 
amount  between  the  county  council  and  the  county 
boroughs  in  proportion  to  the  respective  values  thereof 
as  above  stated  with  the  addition  of  the  sum  required 
by  section  24  of  the  local  Act.  'Ilie  council  of  the  city 
of  Manchester  paid  to  the  treasurer  of  the  Asylums 
Board  the  amount  which  the  council  would  have  had 
to  pay  if  the  total  amount  had  been  divided  between^ 
the  county  council  and  the  county  boroughs  in 
proportion  to  the  respective  rateable  values  thereof 
as  calculated  at  the  time  when  the  Act  of  1896  came 
into  operation.  The  Asylums  Board  brought  an  action 
to  recover  the  balance — £357  9s.  5d.— alleged  to  be 
due.  The  questions  for  the  opinion  of  the  Court  were 
whether  the  Asylums  Board,  in  dividing  the  total 
amount  required  by  it  to  be  raised  by  contributions 
during  the  continuance  of  the  Agricultural  Rates  Act, 
1896,  was  to  divide  that  amount  between  the  county 
and  county  boroughs  in  proportion  (1)  to  their  re- 
spective assessable  values  under  the  Act  of  1896,  or 
(2)  according    to    their   rateable    values   as   calculated 
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before  the  Act.  The  DiTisional  Court  answered 
qnestion  1  in  the  affirmative  and  question  2  in  the 
negative.    The  Corporation  of  Manchester  appealed. 

Mr.  Macmorran,  Q.C.,  and  Mr.  Ryde  appeared  for 
the  appellants  ;  Mr.  Cripps,  Q.C.,  and  Mr.R.  Cunning- 
ham Qlen  appeared  for  the  respondents,  the  Asylums 
Board. 

The  CouBT,  having  taken  time  to  consider,  delivered 
judgment,  allowing  the  appeal. 

Lord  Justice  A.  L.  Smith  read  the  following 
judgment  of  the  Court  : — The  question  which  has  arisen 
between  the  Lancashire  Asylums  Board  and  the  Corpora- 
tion of  Manchester  is  whether  the  Asylums  Board, 
under  section  24  of  a  local  Act  called  the  Lancashire 
liUnatic  Asylums  Act,  18ttl,  is  to  divide  between  the 
county  of  Lancashire  and  the  county  boroughs  of  that 
coonty  the  contribution  which  the  Asylums  Board 
annually  requires  in  order  to  defray  the  expenses  of 
the  county  hmatics  in  proportion  to  the  **  rateable 
values  *'  of  the  county  and  county  boroughs,  as  was 
the  case  prior  to  the  passing  of  the  Agricultural  Rates 
Act  of  1896,  or  in  proportion  to  the  '*  assessable 
values  '*  of  the  comity  and  county  boroughs  to  be  found 
in  the  later  Act.  The  Corporation  of  Manchester 
asserts  that  the  question  of  the  division  of  the  con- 
tributions to  be  made  between  the  county  and  the 
-county  boroughs  is  not  touched  by  the  Agricultural 
Rates  Act,  1896,  though  the  method  of  rating  the 
county  and  county  boroughs  is  thereby  altered.  The 
Asylums  Board  on  the  other  hand  asserts  that  what 
was  onoe  **  rateable  value  ' '  is  now  no  more,  and  that, 
as  regards  the  division  which  the  Board  is  to  make, 
•*  assessable  value  "  has  taken  the  place  of  '*  rate- 
able value,*'  so  long  as  the  Agricultural  Rates 
Act  of  1896  is  in  existence.  The  point  is  one  which 
•makes  a  considerable  difference  to  tfae  Corporation  of 
Manchester — ^and  indeed  to  the  other  county  boroughs 
in  Lancashire — as  regards  the  amount  it  can  be  annually 
called  upon  to  contribnte  towards  the  expenses  necessary 
for  maintaining  the  county  lunatics.  Prior  to  the 
Agricultural  Rates  Act,  1896,  matters  stood  thus  :  By 
the  County  Rate  Act,  1852,  sections  2-21,  justices  in 
counties  were  to  prepare  a  basis  or  stan'lard  for  fair  and 
equal  county  rates,  rateably  and  equally  according  to 
the  full  and  fair  annual  value  of  the  property  within 
their  respective  limits,  and  were  to  order  and  direct  a 
fair  and  equal  comity  rate  according  to  such  basis  or 
standard.  By  section  33,  subsection  2,  of  the  Local 
Government  Act,  1888 — which  is  the  Act  which  created 
certain  boroughs,  county  boroughs  (of  which  Manchester 
is  one),  and  which  established  county  councils  and  joint 
committees  of  counties  and  coanty  boroughs — ^it  was 
enacted,  '*  Where  for  the  purpose  of  calculating  any 
contributions  .  .  .  it  is  necessary  to  ascertain  the 
rateable  value  of  both  a  county  and  a  county  borough, 
such  rateable  value  shall  be  ascertained  and  fixed  by  a 
joint  committee  composed  of  representatives  of  all  the 
councils  concerned,  and  such  committee  shall  for  that 
purpose  have  all  the  powers  and  jurisdiction  of  quarter 
sessions  and  of  a  committee  of  justices  appointed  under 
the  County  Rate  Act,  1852,  and  the  Acts  amending  the 
same.''  The  object,  I  apprehend,  of  appointing  this 
joint  committee  was  that  it  might  see  that  the  rateable 
values  of  the  county  and  county  boroughs  were  fairly 
adjusted.  In  the  year  1891  the  county  of  Lancashire 
x>btained  special  legislation  by  means  of  a  local  Act, 
-entitled  the  Lancashire  County  (Lunatic  Asylums  and 
Other  Powers)  Act,  1891,  whereby  a  Lunatic  Asylums 
Board  for  the  County  Palatine  of  Lancaster  was  created, 
which  Board  was  to  provide  asylum  accommodation 
and  to  carry  out  other  matters  as  a  local  authority 
•under  the  Lunacy  Act,  1890.  By  section  84  of  the  local 
Act  it  is  enacted  that,  for  the  purposes  of  that  Act,  the 
^rateable  value  of  the  county  and  of  the  county  boroughs 


shall  be  their  rateable  value  as  ascertained  and  fixed  for 
the  time  being  by  the  joint  committee  appointed  under 
section  33  of  the  Act  of  1888.  By  section  23  of  the 
local  Act  all  expenses  incurred  by  the  Asylums  Board 
in  the  execution  of  its  duties  are  to  be  paid  out  of  a 
fund  called  the  Asylums  Fund,  and  any  deficiency  in 
that  fund  is  to  be  raised  by  contributions  to  be  made  by 
the  county  and  county  boroughs  in  accordance  with  the 
provisions  of  the  Act.  By  section  24  of  the  local  Act  it 
is  enacted  that  the  Board  shall  before  the  first  day  of 
March  in  every  year  estimate  the  total  amount  required 
to  be  raised  by  contributions  for  the  ensuing  year,  and 
shall  divide  that  amount  between  the  county  and  county 
boroughs  in  proportion  to  the  respective  rateable 
values  as  ascertained  under  section  33  of  the  Local 
Government  Act,  1888.  By  section  26  of  the  local  Act 
it  is  enacted  that,  for  the  purpose  of  obtaining  payment 
of  the  sums  to  be  contributed  by  the  county  and  the 
county  boroughs  respectively,  the  chairman  of  the  Board 
shall  before  the  1st  day  of  March  in  every  year  send 
to  the  county  council  and  to  the  council  of  each  county 
borough  a  precept  for  payment  ot  the  amount  to  be 
contributed  by  the  county  or  county  borough  as  the 
case  may  be.  Although  I  havo  had  to  refer  to  many 
sections  in  different  Acts,  down  to  this  it  is  perfectly 
plain  that  the  division  which  the  Asylums  Board  has 
to  make  of  the  contributions  which  it  requires  from  the 
county  and  county  boroughs  was  to  be  in  proportion  to 
their  respective  rateable  values.  This  division  and  the 
sending  of  the  precepts  was  the  only  thing  the  Asylums 
Board  had  to  do  as  regards  the  money  to  be  obtained 
from  the  county  and  county  boroughs  under  the  local  Act 
of  1891.  The  Board  was  in  no  way  concerned  in  rating 
or  levying  a  rate  either  upon  the  county  or  county 
borough.  Has,  then,  this  division  been  altered  by  the 
Agricultural  Rates  Act,  1896,  which  was  an  Act  to  last 
for  five  years  from  March  31,  1897,  from  which  date 
the  Act  was  co  come  into  operation  ?  This  Act  is  an 
Act  by  which  the  occupiers  of  agricultural  land  are  for 
five  years  to  be  exempted  from  the  payment  of  half  the 
rates  which  they  would  otherwise  have  had  to  pay  upon 
such  lands,  and  it  is  the  rating  of  agricultural  land,  in 
my  opinion,  which  is  dealt  with  by  this  Act.  If  the 
division  of  the  contributions  by  the  Asylums  Board* 
between  the  county  and  county  boroughs  is  to  be  made 
in  proportion  to  the  "  assessable  values  **  mentioned  in 
the  Agricultural  Rates  Act,  1896,  and  not  in  proportion 
to  the  **  rateable  values  "  as  prescribed  by  section  24 
of  the  local  Act  of  1891,  the  way  in  which  this  Act  of 
1896  would  operate  to  the  detriment  of  the  county 
boroughs  is  as  I  will  now  explain  by  means  of  hypo- 
thetical figures.  Assume  a  county  to  consist,  as  to  one 
half , of  county  boroughs  having  no  agricultural  land  there- 
in, and,  as  to  the  other  half,  of  agricultural  land.  Assume 
the  rateable  value  of  the  county  boroughs  to  be  £100,000, 
and  of  the  agricultural  land  to  be  £60,000,  and  that  the 
Asylums  Board  requires  a  contribution  of  £10,000  for 
the  county  lunatics  to  make  up  a  deficiency  in  the 
asylums  fund.  Before  the  Agricultural  Bates  Act, 
1896,  upon  these  figures  the  county  boroughs  would 
have  had  to  contribute  to  the  Asylums  Board  twice  as 
much  as  the  occupiers  of  agricultoral  land  in  the  county 
and  no  more,  for  the  rateable  value  of  the  county 
boroughs  would  be  just  double  that  of  the  agricultural 
land  ;  but,  as  since  Uie  Agricultural  Rates  Act,  1896,  the 
occupiers  of  agricultural  land  have  only  to  pay  half  the 
rates  which  they  would  otherwise  have  had  to  pay  on 
these  lands,  this  half  of  the  rates  not  paid  by  the  occupiers 
of  agricultural  land  has  to  be  borne  by  the  county 
boroughs,  when  the  Asylums  Board  divides  the  contribu- 
tions it  requires  between  the  county  and  county 
boroughs.  In  other  words,  if  the  division  for  contri- 
butions is  to  be  made  upon  **  assessable  values  "  under 
the  Agricultural  Rates  Act,  1896,  and  not  upon  '*  rate- 
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able  values  **  as  enacted  bj  seotion  24  of  the  local  Act 
of  1891,  the  county  boroughs  of  Lancashire  will  have 
to  pay  one  half  more  to  the  Asylums  Board  than  they 
otherwise  would  have  done.  The  question,  therefore, 
is,  What  is  the  division  the  Asylums  Board  has  n  w  to 
make  between  the  county  and  the  county  boroughs  ?  In 
it  Uie  same  as  under  the  local  Act  of  1891,  and  before 
the  passing  of  the  Agricultural  Rates  Act,  1896--i.f.,  in 
proportion  to  the  **  rateable  values  "  of  county  and 
county  boroughs  ;  or  in  proportion  to  the  **  assessable 
values  '*  as  found  in  the  Agricultural  Rates  Act,  1896, 
so  that  the  words  *'  rateable  values  **  in  section  24  of 
the  local  Act  of  1891  are  now  to  be  read  diflferently 
from  what  they  would  have  been  undoubtedlf  read  when 
the  Act  of  1891  was  passed  and  for  five  years  after- 
wards ?  It  will  be  observed,  when  considering  the  scope 
of  the  Agricultural  Rates  Act,  1896,  which  is  a  general 
Act,  that  nowhere  in  it  can  be  found  any  express  repeal 
of  any  part  of  the  local  Act  of  1891,  and,what  is  more, 
nowhere  in  the  Agricultural  Rates  Act,  1896,  is  the 
local  Act  of  1891  so  much  as  mentioned.  The  local 
Act  is  left  precisely  where  it  was  at  the  time  it  was 
passed,  and  for  the  best  of  all  reasons,  as  it  appears  to 
me  ;  for  the  local  Act  of  1801  in  no  way  embraces 
either  the  rating  or  levying  of  rates  either  in  a  county 
or  county  boroughs  by  the  Asylums  Board,  with  which 
the  Agricultural  Rates  Act,  1896,  irrespective  of  the 
Asylums  Board,  now  deals.  The  leamel  Judges  in  the 
Queen's  Bench  Division  felt  this  difficulty  in  their  way, 
for  they  say  : — **  It  is  true  the  precise  position  and 
duties  of  the  Lancashire  Asylums  Board  are  not  dealt 
with  by  the  Agricultural  Rates  Act.  1896  "—I  *»ay  not 
so  much  as  mentioned  or  dealt  with  at  all — *'  but  we 
cannot,  therefore,  exclude  it  from  an  Act  of  so  general 
intention/'  The  general  intention  of  the  Agricultural 
Rates  Act,  1896,  is  to  take  off  from  occupiers  of  agri- 
cultural lands  one  half  of  their  rates  for  a  period  of 
five  years  ;  but  how  does  that  alter  the  division  the 
Asylums  Board  is  to  make,  when  the  division  by  the 
Asylums  Board  is  not  dealt  with  by  the  Agricultural 
Rates  Act,  1896,  from  first  to  last  ?  The  Agricultural 
Rates  Act,  1896,  is  entitled  as  being  an  Act  to  amend 
the  law  with  respect  to  the  rating  of  the  occupiers  of 
agricultural  land  in  England  and  for  other  purposes  con- 
nected therewith.  By  section  1  it  exempts  the  occupier  of 
agricultural  land  from  paying  the  whole  rate,as  he  there- 
tofore had  done, and  limits  his  liability  to  half  of  the  rate, 
and  it  enactc  that  the  deficiency  thereby  created  is  for 
five  years  to  be  made  np  by  the  Commissioners  of  Inland 
Revenue.  It  is  clear,  anil  indeed  it  is  admitted  by  Mr. 
Cripps  for  the  Asylums  Board,  that  section  3  of  the 
Agricultaral  Rates  Act,  1896,  has  no  reference  to  this 
case,  and  I  might  have  passed  it  by  ;  but  I  think  1 
should  point  out  that  the  seotion  only  deals  with  the 
levying  of  the  rate  by  persons  entitled  to  do  so,  that 
is,  by  the  spending  authority,  which  the  Asylums  Board 
is  not,  and  it  has  nothing  to  do  with  the  division  of 
contributions  required  by  the  Asylums  Board.  Subsection 
2  of  section  3  is  only  for  the  purposes  of  seotion  3,  and 
therefore  admittedly  does  not  apply.  But  this  is  how 
it  is  argued  for  the  Asvlums  Board.  It  is  said  that 
seetioo  6  of  the  Agn^oultural  Rates  Act,  1896,  enacts 
that  in  every  valuation  list  and  the  basis  and  stan'lard 
of  any  county  rate  the  value  of  agricultural  land  shall 
be  stated  separately  from  that  of  any  building  or  other 
hereditaments,  and  that  the  total  rateable  value  of 
agricultural  land  in  each  parish  shall  be  stated 
separately  from  the  total  rateable  value  of  the  buildiogs 
and  other  hereditaments,  and  that,  by  section  6  (3)  of 
this  Act,  the  Local  Government  Board,  for  the  purpose 
of  ascertaining  the  deficiency  and  for  the  separation  of 
▼alne  of  agrieultural  land  from  buiHings  and  other 
hereditaments,  and  generally  for  carrying  into  effect 
this  Act,  is  to  make  regulations,  and  that  these  regala- 


tions  coupled  with  section  6  alter  the  division  of  eon- 
tributions  which  the  Asylums  Board  is  to  stUI  noake 
under  section  24  of  the  local  Act  of  1891,  and  that  th» 
division  ty  the  Asyloms  Board  is  now  to  be  made  apon 
the  **  assessable  value,"  and  not  apon  the  *'  rateable 
value  "  under  that  seotion.  How  section  5,  whieh 
applies  to  the  rating  of  agricultural  lands  aeparatalj 
from  buildings  and  other  hereditaments,  can  be  held  to 
touch  the  division  the  Asylums  Board  is  to  make,  I  do 
not  see,  and  the  regulations  are  for  the  levying  of  the 
rates,  and  not  for  the  division  of  eontribntions. 
Article  XVII.  of  the  regulations  and  the  form  in 
schedule  Z  when  read  show  this  to  be  so.  Golnmn  2  Iq 
schedule  Z  deals  with  the  net  annual* value  of  each 
parish  according  to  the  basis,  standard,  or  valnation  in 
force  at  the  passiug  of  the  Act  of  1896— t.e.,  rateable 
value  beyond  a  doubt.  And  columns  3  and  4  deal  with 
net  rateable  value  divided  between  agricultural  land  and 
buildings  and  other  hereditaments  not  being  agrical- 
tural  land.  And  by  column  5  **  assessable  valne  "  of  a 
T^i-rish  is  one-half  of  the  amount  of  agricultural 
land  added  to  the  amount  of  the  other  heredita- 
ments other  than  land.  These  provisions  were 
necessary  to  carry  out  the  soheme  of  exonerating  the 
occupier  of  agricultural  land  from  paying  the  whole 
of  the  rate  based  upon  the  rateable  value  of  this 
land,  which  before  the  Agricultural  Rates  Act  of  1896 
he  had  to  pay,  that  being  the  object  of  the  Act  ;  and 
in  my  judgment  neither  section  5  nor  the  regulations 
under  the  Act  of  1896  h!vve  anything  to  do  with  the 
division  the  Asylums  Board  has  to  make  under  section 
24  of  the  local  Act  of  1891.  There  u  a  well-known 
r  il«>  which  has  application  to  this  case,  which  is  that  a 
subsequent  general  Act  does  not  affect  a  prior  special 
Act  by  implication.  That  this  is  the  law  c»nnot  be 
doubted,  and  the  cases  upon  the  subject  will  be  found 
collected  in  the  third  edition  of  '  *  Maxwell  on  the  Inter- 
pretation of  Statutes,"  at  pp.  242-3,  and  I  need  not 
refer  to  them.  Applying  this  rule  to  the  present  case 
how  does  the  general  Act  of  1896  affect  the  special 
legislation  of  1891  ?  Surely,  it  does  not  do  so  at  all. 
For  the  reasons  above  I  am  of  opinion  that  the  '*  rate- 
able values  **  upon  which  the  Asylums  Board  were  to 
make  the  division  for  contributions  under  section  24 
of  the  local  Act  of  1891  have  not  been  touched  by  the 
general  Act  of  1896,  and  that  the  first  question  put  tv 
us  must  be  answered  in  the  negative,  and  the  second 
in  the  affirmative,  and  that  this  appeal  must  be  allowed 
with  costs  here  and  below. 


Q.B.  Div.  (Ohannell  and  I  1900. 

Bucknill,  JJ.)  j  Jan.  22. 

THE  SAVOT  HOTEL  COMPANY  (LIMITED)  V.  THE 
LONDON  COUNTY  COUNCIL.* 

Shop  Hours  Act,  1892 — Employment  of  yonn^ 
persons — Duration  of  employment — Savoy  Hotel 
and  Restaurant.      

This  was  a  case  stated  by  a  metropolitan  police 
magistrate  upon  a  complaint  made  on  behalf  of  the 
respondents  that  the  appellants  unlawfully  employed  in 
the  Savoy  Hotel  and  Restaurant  a  young  person  named 
Arthur  Knight  for  longer  than  74  hours  in  one  week,, 
contrary  to  section  4  of  the  Shop  Hours  Act,  1892,  and 
failed  to  keep  exhibited  the  notice  required  by  ih» 
same  section.  The  questions  were  (1)  whether  the 
Savoy  Hotel  and  Restaurant  was  a  shop  within  the 
meaning  of  the  Shop  Hours  Act  ;  and  (2)  whether 
Arthur  Knight  wss  wholly  employed  as  a  domestic 
servant  within  section  10  of  the  Act.  Section  9 
provides  that    "  *  shop  '    means   retail   and   wholesale 

^Keported  by  C.  G.  Wxlbbaham,  Esq..  Bsrrister-atrlair. 
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shops,  markets,  stalls,  aod  warehoases  in  which 
assistants  are  employei  for  hire,  and  inelades  lioensed 
pablichooses  and  refreshment  houses  of  any  kind." 
Section  10  provides  that  nothing  in  the  Act  shall  apply 
to  **  any  person  wholly  employed  as  a  domestic  servant. " 
TIm  case  stated  that  the  hotel  was  licensed  to  be  kept 
as  an  inn  for  the  sale  of  intoxicating  liqnors  under  the 
Aet  of  9  Geo.  IV.,  c.  61,  and  thft  Acts  amending  the 
same.  Intoxicating  liquors  were  supplied  to  the  public 
in  the  hotel  and  in  the  restaurant  grill  and  dining- 
rooo»,  whether  they  were  guests  staying  in  the  hotel 
or  not.  Tliere  was  no  bar  or  counter  for  the  sale  of 
intoxicating  liquors.  Arthur  Knight  was  15  years  of 
age,  and  was  employed  at  the  Savoy  Hotel  as  a  page 
boy  in  the  general  service  thereof  for  89  hours  a  week. 
He  slept  in  the  hotel.  He  assisted  in  dusting  the 
reception  rooms  in  the  early  morning,  but  was  princi- 
pally employed  as  a  messenger,  taking  up  messages  and 
sending  off  telegrams  aftd  messages  for  persons  staying 
at,  or  using,  the  hotel  and  restaurant.  The  magistrate 
held  that  the  hotel  was  snch  a  licensed  publichouse  as 
fell  within  the  definition  of  the  word  *'  shop,'*  and  that 
Arthur  Knight  was  not  wholly  employed  as  a  domestic 
servant  within  section  10,  and  convicted  the  appellants. 

Hr.  Avory  appeared  for  the  appellants  ;  and  Mr. 
Daldy  for  the  respondents. 

JMb.  JasTiCK  Chanitkll  said  that  the  first  of  the 
questions  involved  in  the  case  was  not  free  from  doubt, 
but,  on  the  whole,  he  was  of  opinion  that  the  appeal 
should  be  dismissed.  The  object  of  the  Act  was  to 
restrict  the  employment  of  persons  under  a  certain  age 
from  bemg  employed  for  too  long  hours.  This  had 
already  been  done  in  regard  to  factories,  and  the 
Legislature  intended  by  this  Act  to  extend  the  same  pro- 
visions to  other  businesses.  In  the  body  of  the  Act 
they  used  the  word  ••  shop  *'  and  in  the  definition 
clause  they  defined  '*  shop  "  to  mean  certain  things 
and  to  include  others.  The  meaning  of  that  was 
that  the  Legislature  desired  to  include  things  which, 
though  within  the  mischief  aimed  at  by  the  Act,  were 
not  in  the  ordinary  sense  shops.  Ihe  things  added  to 
the  meaning  of  **  shop  "  were  **  licensed  publichouses 
and  refreshment  houses  of  any  kind."  It  was  true  that 
this  hotel  was  not  an  ordinary  publichouse,  but  it  was 
covere<l  by  the  words  **  of  any  kind,"  and  the  employ- 
ment of  young  persons  in  a  grand  hotel  like  this  was 
just  as  much  within  the  mischief  aimed  at  by  the  Act 
as  that  in  an  inferior  publichouse.  With  regard  to  the 
magistrate's  finding  that  the  boy  was  not  wholly 
employed  as  a  domestic  servant,  that  was  a  finding  of 
fact  and  the  Court  would  not  disturb  it. 

Mr.  Justick  Bucknill  gave  judgment  to  the  same 
effect. 

The  appeal  was  accordin^^ly  dismissed. 

[Solicitors—Fladgate  and  Co.,  for  the  appellants  ;  W. 
A.  Blaxland,  for  the  respondents.] 


Court  of  Appeal   (A.  L.  Smith,  > 
-   -J.)      \ 


1900. 
Jan.  28. 


Rigby,  and  Collins,  L.J  J. 

THB   ORNEN.* 

Ship— Collision — ^Regulations  of  1897  for  Prc- 
yentlng  Collisions  at  Sea,  Art.  21 — Construc- 
tion. 

Art.  21  construed  to  mean  that  the  vessel 
which  has  to  keep  her  course  and  speed  is  to  do 
so  until  the  other  vessel  cannot  avoid  a  collision 
without  the  assistance  of  tho  vessel  which  is 
bound  to  keep  her  course  and  speed. 


This  was  an  appeal  by   the  defendants  from  the  jndg' 
*£eported  bj  W.  F.  Babry.  Esq.,  Barrister-at-Lsw. 


ment  of  Sir  Francis  Jeune,  and  there  was  also  a  cross- 
appeal  by  the  plaintiffs,  the  learned  President  having 
held  both  vessels  to  blame  for  a  collision.  The  case  was 
reported  in  The  Times  of  July  10.  The  action  was 
brought  by  the  owners  of  cargo  lately  laden  on  board 
the  steamship  Carola  to  recover  damages  sustained  by 
them  by  reason  of  a  collision  which  occurred  between 
the  Carola  and  the  defendants'  steamship  Omen  in  the 
Cattegat  about  11  p.m.  on  July  23,  1898.  The  plaintiffs' 
case  was  that  they  were  the  owners  of  a  cargo  of  timber 
lately  laden  on  board  the  Swedish  steamship  Carola. 
The  Carola  at  the  time  of  the  collision  was  on  a  voyage 
from  Bandarne  to  Grimsby.  She  was  on  a  north-west - 
by-Dorth  magnetic  course,  making  about  nine  knots.  In 
these  circumstances  the  masthead  light  of  the  Omen 
was  seen  about  one  to  two  miles  distant  and  about  a 
point  on  the  starboard  bow.  Shortly  afterwards  the 
green  light  of  the  Omen  was  also  seen.  The  vessels 
continued  to  approach  green  to  green,  and  the  helm  of 
the  Carola  was  slightly  starboarded.  The  Omen 
suddenly  opened  her  red  light,  and,  coming  on,  with  her 
stem  struck  the  starboard  side  of  the  Carola,  doing  her 
such  damage  that  she  shortly  afterwards  sank,  and  the 
plaintiffs'  cargo  was  wholly  lost.  The  defendants'  case 
was  that  the  Omen,  a  Swedish  steamship  of  745  tons 
net,  manned  by  a  crew  of  21  hands,  was  on  a  voyage 
from  Sunderland  to  Stockholm  with  a  cargo  of  coal. 
The  Omen  was  on  a  south-south-east-half -east  magnetic 
course,  and  was  making  about  nine  knots.  In  these 
circumstances  the  masthead  light  of  the  Carola  was 
seen  three  or  four  miles  off  and  slightly  on  the  port 
bow.  Soon  afterwards  the  red  light  of  the  Carola 
came  into  sight  on  about  the  same  bearing,  and  the 
helm  of  the  Omen  was  slightly  ported  and  then  steadied. 
The  vessels  approached  red  to  red  until  they  were 
about  one-and-a-half  to  two  miles  apart,  when  the 
Carola  shut  in  her  red  light  and  opened  her  green.  The 
Omen  was  kept  on  her  course.  When  about  half-a-mile 
off  the  Omen  blew  one  short  blast  on  her  whistle, 
showing  that  she  was  porting  her  helm.  The  Carola 
answered  by  one  short  blast,  but,  instead  of  porting, 
she  was  seen  to  be  swinging  apparently  under  a  star- 
board helm.  The  engines  of  the  Omen  were  stopped  and 
ordered  full  sj^eed  astern,  but  before  they  could  be  put 
astern  the  Carola  came  across  the  bows  of  the 
Omen  and  the  collision  occurred.  The  President 
came  to  the  conclusion  that  the  Carola  was  to 
blame,  but  be  also  fonnd  that  the  Omen  was  to 
blame  for  not  having  stopped  and  reversed  her  engines 
sooner  instead  of  waiting  until  the  last  moment.  The 
result  was  that  both  vessels  were  to  blame.  By  Article 
18  of  the  Regulations  of  1897  for  Preventing  Collisions 
at  Sea  : — *'  When  two  steam  vessels  are  meeting  end 
on,  or  nearly  end  on,  so  as  to  involve  risk  of  collision, 
each  shall  alter  her  course  to  starboard,  so  that  each 
may  pass  on  the  port  side  of  the  other."  Article  19  :  — 
"  When  two  steam  vessels  are  crossing,  so  as  to  involve 
risk  of  collision,  the  vessel  which  has  the  other  on  her 
own  starboard  side  shall  keep  out  of  the  way  of  the 
other."  Article  21  : — **  Where  by  any  of  these  rules 
one  of  two  vessels  is  to  keep  out  of  the  way,  the  other 
shall  keep  her  course  and  speed.  Note. — When,  in  con- 
sequence of  thick  weather  or  other  causes,  such  vessel 
finds  herself  so  close  that  collision  cannot  be  avoided  by 
the  action  of  the  giving-way  vessel  alone,  she  also  shall 
take  such  action  as  will  best  aid  to  avert  collision." 
Article  22  :— **  Every  vessel  which  is  directed  by  these 
rules  to  keep  out  of  the  way  of  another  vessel  shall,  if 
the  circumstances  of  the  case  admit,  avoid  crossing 
ahead  of  the  other."  Article  23  :—''  Every  steam 
vessel  which  is  directed  by  these  rules  to  keep  oat  of 
the  way  of  another  vessel  shall,  on  approaching  her,  if 
necessary,  slacken  her  speed  or  stop  or  reverse." 
Mr.    ASPINALL,    Q.C. ,   and   Mr,  G.  Stubbs,  for  the 
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defendants,  said  that  the  learned  President  foand  that 
the  defendants*  case  was  in  substance  correct,  and  they 
■contended  that,  as  the  vessels  were  crossing  vessels,  by 
Article  19,  inasmuch  as  the  Carola  had  the  Omen  on  her 
starboard  side  it  was  her  duty  to  keep  out  of  the  way 
of  the  Omen  ;  and  by  Article  21  it  was  the  duty  of  the 
Omen  to  keep  her  course  and  speed,  which  sbe  did, 
until  the  risk  of  collision  became  imminent,  when  her 
engines  were  stopped  and  reversed.  She  therefore  did 
everything  that  was  required  of  her  by  the  rules  and  by 
good  seamanship.   The  Omen  was  therefore  not  to  blame. 

Mr.  Cabveb,  Q.O.,  and  Mr.  Maubice  Uill,  for  the 
plaintiffs,  contended  that  the  vessels  were  not  crossing 
vessels  within  the  meaning  of  Article  19,  and  that 
therefore  that  article  did  not  apply.  According  to  the 
finding  of  the  President  the  vessels  were  meeting  nearly 
end  on,  and  that  being  so,  no  subsequent  manoeuvre 
would  make  them  crossing  vessels  within  the  meaning 
of  the  article.  Further,  if  the  crossing  article  did 
-apply,  then  the  Omen  had  violated  Article  21  by  not 
keeping  her  course  and  speed.  They  also  contended  upon 
the  eross-appeal  that  the  President  was  wrong  in  finding 
ibe  Carola  to  blame. 

The  CoiJBT  dismissed  the  appeals. 

LoBD  Justice  A.  L.  Smith  said  that  as  regards  the 
cross-appeal,  in  his  opinion  it  was  impossible  to  say  that 
there  was  not  ample  evidence  upon  which  the  President 
could  find  that  the  Carola  was  to  blame.  The  President 
held  the  Carola  to  blame  for  starboarding  her  helm 
instead  of  porting  it,  and  persisting  in  that  course  until 
the  collision  occurred.  The  President  also  found  that 
the  Omen  was  to  blame  for  not  having  stopped  and 
reversed  her  engines  when  she  saw  the  Carola's  green 
light.  Mr.  Justice  Barnes  had  put  a  construction  upon  the 
rules  in  *'  The  Ranza  *'  (Shipping  Gazette,  Dec.  13, 
1898),  that  the  vessel  which  had  to  keep  her 
■coarse  and  speed  was  to  do  so  until  the  other  vessel 
oould  not  avoid  a  collision  without  the  assistance  of  the 
vessel  which  had  to  keep  her  course  and  speed.  He  (the 
Lord  Justice)  adopted  that  construction.  Therefore, 
assuming  that  these  ships  were  crossing  ships,  though  the 
Omen  had  by  the  rules  to  keep  her  course  and  speed, the 
question  was  whether  she  [did  not  do  so  too  long.  The 
Court  came  to  the  conclusion  that  the  period  between 
the  whistle  of  the  Omen  and  the  collision  was  at  the 
most  one  minute,  and  they  were  advised  by  their 
assessors  that  the  point  of  time  before  the  collisiou  at 
which  the  Carola  could  have  of  herself  avoided  the 
collision  was  more  than  a  minute.  Therefore  the  President 
was  right  in  holding  that  the  Omen  was  also  to  blame. 

LoBD  Justice  Rioby  and  Lobd  Justice  Collins 
concurred . 

[Solicitors— Stokes  and  Stokes,  for  the  defendants  ; 
Thomas  Cooper  and  Co.,  for  Hill,  Dickinson,  and  Co., 
Liverpool,  for  the  plaintiffs.] 


Chan.  Div.    .    \  1900. 

(Byrne,    J.)       $  Jan.  23. 

IN    BE    THE    DUKE    OF      NORFOLK'S      PABLIAMENTABY 
ESTATES— DUKE  OF  NOBFOLK  V.  LOBD  HEBBIES.* 

Settled  Land  Acts — Scheme  for  improvements — 
Approval  of  trustees— Settled  Land  Act,  1882. 
Trustees  of  settled  land  may  approve  a 
scheme  for  improvements  submitted  to  them  by 
the  tenant  for  life  before  they  have  capital 
moneys  actually  in  hand,  and  may  reimburse  the 
tenant  for  life  the  money  advanced  by  him  for 
the  purposes  of  the  scheme  out  of  capital  moneys 
subsequently  received. 

This   was   an   application   by   the    Duke  of  Norfolk 

*Beported  by  W.  Cowell  Da  vies,  Ebq.,  Barrister-at-Law. 


whicti  raised  a  new  and  important  question  under  the 
Settled  Land  Act,  1882 — viz.,  whether  trustees  for  the 
purposes  of  the  Act  can  approve  a  scheme  for  improve- 
ments submitted  to  them  by  the  tenant  for  life  before 
they  have  capital  moneys  actually  in  hand,  and  further 
in  the  event  of  a  scheme  having  been  approved  under 
such  cii'cumstances  whether  they  may  reimburse  the 
tenant  for  life  the  money  advanced  by  him  for  the 
purposes  of  the  scheme  out  of  capital  money  subse- 
quently received.  It  appeared  that  schemes  for  the 
improvement  of  the  Parliamentary  estates  had  from 
time  to  time  been  submitted  by  the  Duke  to  his  trustees 
and  approved  of  by  them  when  they  had  either  no 
capital  money  in  hand  available,  or  not  enough  to 
pay  for  the  works  proposed  by  these  schemes.  The 
Duke  had  accordingly  found  the  money  necessary  for 
can*ying  out  the  various  schemes,  and  as  the  trustees 
now  bad  capital  money  in  hand  the  object  of  the  present 
application  by  the  Duke  was  to  get  repaid  by  his 
trustees  the  various  sums  of  money  advanced  by  him  for 
the  pui*pose  of  completing  and  paying  for  the  proposed 
works  when  completed. 

Mr.  Ingle  Joyce  and  Mr.  John  Dixon  appeared  for  the 
Duke  ;  Mr.  Levett,  Q.C.,  and  Mr.  J.  M.  Stone 
appeared  for  the  trustees. 

Mb.  Justice  Bybnb  said, — lliis  case  raises  an  im- 
portant question  under  the  Settled  Land  Act^  1882,  and 
one  which  does  not  appear  to  have  been  the  subject  of 
reported  decision  ;  it  is,  whether  or  not  trustees  for 
the  purposes  of  the  Act  may  approve  a  scheme  for 
improvements  submitted  to  them  by  the  tenant  for  life 
before  they  have  moneys  in  their  hands  available  for  the 
proposed  expenditure.  There  is  a  second  question, 
which  falls  for  decision  in  case  the  first  should  be 
answered  in  the  affirmative — viz.,  whether  or  not,  when 
a  scheme  has  been  approved  under  such  circumstances, 
and  the  improvements  have  been  executed  and  paid  for 
by  the  tenant  for  life  in  anticipation  of  moneys  becom- 
ing afterwards  available  for  the  purposes  of  the 
approved  scheme,  the  trustees  are  entitled,  either  with 
or  without  the  approval  of  the  Court,  to  reimburse 
the  tenant  for  life  the  moneys  so  expended.  Hie 
trustees  may  not  apply  capital  moneys  in  their  hands 
in  or  towards  payment  for  improvements  unless 
prior  to  the  execution  of  the  work  a  scheme  has  been 
submitted  to  and  approved  by  them.  There  are  no 
words  in  the  Act  in  terms  negativing  the  right  of 
trustees  to  approve  of  a  scheme  in  anticipation  of 
moneys  coming  to  their  hands,  but  I  have  to  consider 
the  scope  and  provisions  of  the  Act  to  see  whether  or 
not  such  a  right  is  conferred  upon  them.  It  has  already 
been  determined  in  the  case  of  '*  /»  re  Millard's 
Settled  Estates  "  ([1893]  3  Ch.,  116)  that  a  prospective 
order  cannot  be  made  by  the  Court  authorizing  pay- 
ment by  the  trustees  for  work  to  be  done  under 
an  approved  sdieme  out  of  moneys  not  in  their  hands  at 
the  time  when  the  order  is  asked  for.  This  was  a  decision 
of  the  Court  of  Appeal  turning  upon  section  26  (2) 
(iii.)  and  it  was  recognized  by  the  Master  of  the  Rolls 
in  his  judgment  that  there  are  no  negative  words  to  say 
the  Court  cannot  make  such  an  order,  but  he  points  out 
that  under  the  other  clauses  of  the  same  subsection  the 
trustees  cannot  pay  except  upon  certificates,  which  can- 
not be  given  prospectively,  and  takes  that  as  an  indica- 
tion that  it  was  never  intended  that  the  Court  should 
make  a  prospective  order,  and  he  states  that  he  cannot 
find  in  the  Act  an3rthing  which  authorizes  the  Court  to 
make  prospective  orders  of  the  kind.  This  case  does 
not  decide  the  point  now  before  me,  although  it  has  an 
important  bearing  upon  it  from  the  reasoning  adopted, 
and  I  will  mention  particularly  one  passage  in  the  Master 
of  the  Rolls 's  judgment  where  he  says  at  page  120  : — 
*'  What  is  wanted  is  protection — that  is,  protection  for 
those  interested   in   the  land  ;    and  as  practical  men  we 
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know  that  to  authorize  a  thing  to  be  done  is  a  very 
different  thing  from  approving  it  when  it  has  been 
done."  It  was  urged  on  behalf  of  the  tenant  for  life, 
and  it  is  the  faet,  that  in  *'  i2e  Millard  ''  the  schemes 
had  been  approved  by  the  trustees,  and  it  was  never 
•oggested  in  argimient,  or  in  the  judgments,  that  such 
approval  was  not  within  the  power  of  the  trustees, 
although  the  point,  if  a  sound  one,  would  have  afforded 
a  complete  answer  to  the  application  ;  and  the  observa- 
tion is  of  great  weight,  though  it  must  not  be  pressed 
too  far,  as  the  point  does  not  appear  to  have  been  sug- 
gested or  argued  and  it  may  have  been  passed  by  as 
immaterial,  having  regard  to  the  construction  placed 
by  the  Court  upon  the  clause  of  the  subsection  under 
which  the  order  was  sought  for.  The  case  of  **  Jn  re 
Marquis  of  BristoPs  Settled  Estates  ''  [U893],  3  Ch., 
161)  was  on  an  application  made  under  section  15  of 
the  Act  of  1890,  and  determined  that  a  prospective 
Older  could  not  be  made  under  that  section  to  take 
effect  upon  moneys  which  might  thereafter  arise,  but 
in  the  course  of  his  judgment  Mr.  Justice  Kekewich,  in 
considering  the  meaning  of  section  26  of  the  Act  of 
1889,  makes  some  observations  at  the  foot  of  page  166 
showing  that  in  his  view  the  use  of  the  words  '*  to  be 
expended  "  points  to  moneys  in  hand,  and  he  says  :— 
**  It  seems  to  me  there  would  be  very  great  difficulty  in 
holding  that  if  expenditure  were  sanctioned  now,  there 
being  no  money  out  of  which  that  could  be  made,  there 
would  not  be  a  charge  which  would  have  to  be  raised  in 
the  same  way  as  any  other  charge  on  the  land.'*  To 
some  extent  this  line  of  reasoning  is  applicable  to  an 
olqection  to  a  construction  of  the  section  which  would 
give  a  power  to  approve  a  scheme  in  anticipation  of 
subsequent  receipt  of  moneys,  as  there  would  undoubtedly 
be  gravB  difficulty,  to  say  the  least  of  it,  in  the  way 
of  refusing  a  subsequent  order  for  payment  on  proper 
evidence  that  the  moneys  had  been  expended  in  accord- 
anoe  with  the  scheme  previously  approved,  especially 
having  regard  to  the  fact  that  the  scheme  to  be  sub- 
mitted under  section  26  (1)  must  show  the  proposed 
expenditure  for  the  execution  of  the  improvement.  **  In 
re  Tucker's  Estate  "  [(1895],  2  Ch.,468),  also  an  appli- 
eation  under  the  Act  of  1890,  deals  with  the  principle 
upon  which  the  Court  ought  to  exercise  its  discretion  in 
respect  of  allowing  the  tenant  for  life  to  be  reimbursed 
moneys  he  has  expended  without  first  submitting  any 
scheme,  and  the  observations  which  have  been  referred 
to  of  the  Master  of  the  Rolls  and  Lord  Justice 
Lopes,  in  that  case  about  the  duty  of  a  tenant 
for  life  to  submit  a  scheme  must  be  read  in  view 
of  the  fact  that  it  does  not  appear  by  the  report 
that  there  were  no  capital  moneys  available  at  the 
time  the  tenant  for  life  made  the  expenditure.  I 
do  not  think  that  section  2.  subsection  (9),  or 
section  33  of  the  Act  really  afford  any  assistance 
in  the  matter,  and  I  only  mention  them  to  show  that 
they  have  not  been  overlooked.  Capital  money  arising 
nnder  the  Act  shall,  **  when  received,"  be  invested  in 
any  of  the  modes  pointed  out  by  section  21  of  the  Act 
indadtng  (iii.)  in  payment  for  any  improvement  aotho- 
rised  by  the  Act.  The  words  **  when  received  **  point 
to  the  expression  **  capital  money  arising  under  the 
Aet  "  being  used  as  including  money  to  arise  at  a 
future  date,  and  1  do  not  see  any  good  ground  for 
limiting  it  so  as  to  exclude  moneys  which  may  arise  at 
a  futore  time,  though  not  reoeivable  immediately  or 
within  any  given  period.  Section  22,  sabsection  (1), 
provides  that  capital  money  shall,  in  order  to  its  being 
lOTested  or  applied  as  aforesaid,  be  paid  either  to  the 
trostees  of  the  settlement  or  into  Court  at  the  option 
of  the  tenant  for  life  and  shall  be  invested  or  applied 
by  the  tmitees  or  under  the  direction  of  the  Court 
aoeordingly,  and  sabsecMon  (2)  provides  that  the  invest- 
ment  or  application  by   the   trustees   shall    be  made 


according  to  the  direction  of  the  tenant  for  life  ; 
section  25  describes  improvements  authorized  by  the 
Act,  and  then  section  26  deals  with  the  procedure  to 
be  adopted  where  the  tenant  for  life  is  desirous  that 
capital  money  shall  be  applied  in  or  towards  payment 
for  an  authorized  improvement.  The  tenant  for  life 
may  submit  for  approval  to  the  trustees  or  to  the  Court, 
as  the  ease  may  require,  a  scheme  for  the  execution  of 
the  improvement.  I  do  not  think  that  I  ought  to  put 
so  narrow  a  construction  upon  section  26,  subsection  (2), 
as  to  hold  that  it  means  that  the  capital  money  roust  be 
actually  in  the  hands  of  trustees  before  a  scheme  is 
approved  by  them  or  upon  section  26,  subsection  (3), 
that  it  means  that  the  money  must  be  actually  in  Court 
before  a  scheme  is  approved,  and  indeed  I  think  it  is 
clear  that  a  literal  eonstruction  to  that  effect  is  impos- 
slblei  and  I  may  refer  to  section  22,  subsection  (7), 
which  shows  that  securities  for  capital  money  are  not 
capital  moneys  although  they  may  be  converted  into 
money  which  shall  be  capital  money  arising  under  the 
Act.  I  think  it  would  be  a  reductio  ad  absurdum  to 
say  that,  there  being  thousands  of  pounds  of  what  had 
been  capital  moneys  invested  in  Consols  and  in  Court  or 
in  the  hands  of  trustees,  it  is  necessary  as  a  pre  - 
liminary  to  the  approval  of  a  scheme  that  the  Consols 
should  be  converted  into  actual  cash.  Then  it  is 
suggested  that  if  there  is  money  receivable  under  an 
existing  contract  either  presently  or  in  the  near  future, 
or  if  there  be  securities  in  Court  or  in  the  hands  of 
trustees  capable  of  being  immediately  converted  into 
cash,  the  amounts  so  receivable  or  capable  of  being 
turned  into  cash  may  in  effect  be  regarded  as  money  in 
Court,  or  in  the  hands  of  the  trustees,  as  the  case  may 
be,  so  as  to  be  in  substanoe  and  effect  moneys  in  Court  or 
in  hand  ;  but  I  feel  the  difficulty  that  the  moment  a 
departure  is  made  from  the  supposed  literal  constfnctioik 
the  matter  is  very  much  at  large,  and  I  do  not  see  wkere 
to  draw  the  line.  Is  it  to  be  drawn  at  money  imme- 
diately payable  under  a  contract,  money  payable  by 
instalments  under  a  contract,  money  to  be  paid  in  a 
year  or  in  two  years  or  in  20  years  P  I  was  much  im- 
pressed by  the  argument  that  if  trustees  or  the  Court 
may  approve  a  scheme  before  capital  moneys  are  avail- 
able the  tenant  for  life  and  the  trustees  or  the  Court  may 
be  really  committing  the  estate  to  an  expenditure  before 
the  period  arrives  at  which  a  judgment  ought  to  be 
exercisedfSnd  section  53  of  the  Act  and  the  observations  of 
the  Master  of  the  Rolls  and  of  Mr.  Justice  Kekewich, that  I 
before  quoted,are  appealed  to  in  support  of  this  argument. 
But  I  think  the  true  answer  is  to  be  found  in  this. 
The  scheme  of  the  Act  is  to  give  wide  powers  to  the 
tenant  for  life  and  to  give  power  of  consent  to  trostees 
upon  the  footing  that  they  will  act  fairly  in  the 
exercise  of  their  respeetive  powers,  and  that  neither 
trustees  nor  the  Court  will  sanction  schemes  which  are 
improvident  nor  which  will  unduly  fetter  any  discretion 
which  ought  to  be  exercised  at  a  later  date,  and  there 
is  always  this  safeguard  that  tenants  for  life  and  trustees 
joining  in  .improvident  schemes  or  not  acting  with 
a  due  regard  to  the  interest  of  the  remainder-men  are 
running  the  risk  of  the  possible  establishment  of  a 
personal  liability  against  themselves.  The  Act  is  framed 
for  honest  folk,  and  what  are  considered  sufficient  safe- 
guards and  protection  are  provided  for  the  parties 
interested.  I  think  the  observation  of  the  Master  of 
the  Rolls  is  to  be  read  with  regard  to  the  subject- 
matter  of  the  case  before  him,  and  that  he  is  dealing 
with  the  case  of  safeguards  provided  by  the  Act 
before  payment  can  be  actually  made,  and  not  with, 
the  case  of  approval  of  a  scheme.  I  can  see  many 
considerations  weighing  against  the  contrary  view. 
Suppose,  for  example,  a  tenant  for  life  is  desirous 
of  selling  a  portion  of  his  estate  with  the  special  object 
of   effecting   what  he  considers   a   great  improvement 
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upon  the  remainder  of  it.  I  think  it  woald  be  most 
unfortunate  if  he  should  be  obliged  first  to  sell  and 
then  to  And  that  the  trustees  did  not  approve  of 
his  scheme.  Upon  the  whole  case  and  a  consideration 
of  the  terms  of  the  Act  I  have  come  to  the  conclusion 
that  a  scheme  may  be  approved,  although  there  are 
not  at  the  time  capital  moneys  in  the  hands  of  the 
trustees  for  carrying  it  out.  Upon  the  second  question 
I  am  of  opinion  that,  if  after  a  -  proper  scheme  has 
been  daly  approved  the  tenant  for  life,  with  the  know- 
ledge of  the  trustees,  6ona  fide  expends  money  for  the 
purpose  of  and  in  accordance  with  such  scheme,  early 
expenditure  being  for  the  advantage  of  all  parties 
interested,  there  is  no  prohibition  to  be  found  in  the 
Act  against  the  trustees,  when  they  have  capital  money 
in  their  hands,  adopting  his  expenditure  and  recouping 
him  what  he  has  actually  spent,  subject  to  the  proper 
certificate  being  obtained.  The  question  of  what  might 
happen  should  the  tenant  for  life  die  after  his  expendi- 
ture and  before  recoupment  and  another  tenant  for  life 
succeed  and  direct  the  moneys  to  be  applied  in  some 
other  way  does  not  arise  for  decision  and  I,  therefore, 
express  no  opinion  about  it.  I  ought  to  add  that  in 
the  present  case  there  is  not  the  faintest  suggestion 
that  the  several  schemes,  the  pa3rmentB  in  anticipation  by 
the  tenant  for  life,  and  the  repayments  by  the  trustees 
have  been  otherwise  than  prudent  and  for  the  advantage 
of  all  persons  interested. 
[Solicitors — Few  and  Co.] 


Chan.  Div.    \  1900. 

(Byrne,  J.)     j  Jan.  23. 

IN  BE  GOSLING—GOSLING  V.  SMITH.* 

Charity — Charitable  Bequest — ^Validity — ^Bequest 
for  pensioning  off  clerks. 


The  late  Mr.  Bennett  Gosling,  who  died  in  May, 
1855,  bequeathed  by  a  codicil  a  sum  of  £1,890  6s.  4d. 
Consols  standing  in  his  own  and  his  brother  Robert's 
names,  '*  the  produce  of  different  sums  of  money 
invested  by  me  at  different  times  in  our  joint  names," 
to  be  invested  in  the  names  of  tiiistees  to  be  fixed  upon 
by  the  pai*tners  in  the  firm  of  Goslings  and  Sharpe  at 
the  time  of  his  death,  to  form  a  fund  to  be  called  the 
**  Superannuation  Fund  '*  for  the  purpose  of  pensioning 
off  the  old  and  worn-out  clerks  of  the  firm  of  Goslings 
and  Sharpe  ;  and  the  testator  then  said  he  trusted 
that  the  partners  in  the  said  firm  would  in  consideration 
of  sudi  bequest  add  and  set  apart  a  sum  of  money  in 
Addition  to  such  bequest,  in  order  that  a  beginning 
might  be  made  for  forming  such  a  fund.  In  1896  the 
superannuation  fund  by  additional  gifts  and  accumula- 
tions  of  dividends  amounted  to,  or  was  represented  by, 
£5,567  India  Three  per  Cent,  stock  and  a  considerable 
sum  of  cash.  In  June,  1896,  the  firm  of  Goslings  and 
8harpe  was  amalgamated  with  the  firm  of  Barclay  and 
(yO.  (Limited)  ;  and  in  consequence  of  this  amalgama- 
tion, some  difficulties  had  arisen  as  to  the  proper 
objects  and  distribution  of  the  fund.  The  present 
trastees  now  applied  to  the  Court  by  originating 
summons  for  the  determination  of  the  following 
questions  : — (1)  Whether  the  gift  made  by  the  codicil 
of  the  late  Mr.  Gosling,  as  set  out  above,  was  a  good 
charitable  gift  ;  and  (2)  if  such  gift  were  a  good 
charitable  gift,  whether  a  scheme  ought  not  to  be 
eettled  for  the  administration  of  the  fund,  or  whether 
the  fund  ought  not  to  be  applied  cy-pr^  for  charitable 
purposes. 

Mr.  Walters  appeared  for  the  trustees. 

Mr.    Howard   Wbight     represented    the   residuary 

*Itoported  by  W.  CtowxLL  Davies,  Esq.,  Barrister^t-Law. 


legatee,  and  contended  that  the  gift  was  not  a  good 
charitable  gift  and  therefore  void. 

Mr.  RowDBN,  Q.C.,  and  Mr.  MacSwiknbt,  for  a 
clerk  in  the  firm  at  the  date  of  the  amalgamation, 
argued  that,  there  being  no  public  element  in  the  gift, 
it  was  not  charitable. 

Mr.  Mulligan,  Q.C,  and  Mr.  Frank  Russbll,  for 
a  clerk  who  was  in  the  firm  at  the-  time  of  the  testator's 
death,  contended  that  the  sole  object  of  the  gift  was  to 
benefit  the  clerks  in  the  firm  at  the  time  of  the 
testator's  death. 

Mr.  Methold  and  Mr.  Hall  Hall  for  other  parties. 

Mr.  Inglb  Jo7CE,  for  the  Attorney-General,  argued 
that  the  gift  was  a  charitable  gift,  and  therefore  good. 

Mb.  JusiiCB  Btbnb  said  that  amongst  the  other 
charitable  objects  enumerated  in  the  statute  of  Elisa- 
beth the  *'  aged  "  and  **  impotent  "  are  especially 
mentioned  ;  in  his  opinion,  *'  old  and  worn-out  " 
clerks  came  within  this  description,  and  he  thought, 
moreover,  having  regard  to  the  phi'ase  "  pensioning 
off,"  and  to  the  frame  of  the  gift,  that  poor  clerks  of 
the  firm  and  those  unable  properly  to  provide  for 
themselves  and  their  families  were  intended  to  be 
benefited.-  His  Lordship  also  said  he  thought  it  clear 
that  the  benefits  of  the  gift  were  intended  to  extend  to 
persons  who  might  not  become  clerks  until  after  the 
testator's  death,  and  who  might  be  absolutely  unknown 
to  him.  So  long  as  the  gift  was  in  favour  of  a  section 
of  the  public,  if  within  the  scope  of  charitable  gifts, 
it  was  a  charitable  gift  ;  and  the  fact  that  the  section 
of  the  public  was  limited  to  persons  bom  or  residing 
in  a  particular  parish,  district,  or  county,  or  belonging 
to  or  connected  with  any  special  sect,  denomination, 
guild,  institution,  firm,  name,  or  family  did  not  of  itself 
render  that  which  would  be  otherwise  charitable  void 
for  laok  of  sufficient  or  satisfactory  description,  or  take 
it  out  of  the  category  of  charitable  gifts.  For  these 
reasons,  his  Lordship  held  the  gift  to  be  a  good  char- 
itable gift,  and,  after  some  further  discussion,  directed 
a  scheme  to  be  settled  for  the  administration  of  the 
fund. 

[Solicitors— Walters,  Deverell,  and  Co.  ;  Freshfields  ; 
Hare  and  Co.] 


1900. 
Jan.  23. 


Chan.  Div.        1 
(Buckley,  J.)       ( 

PANNELL  V.  CITY  OP  LONDON  BREWERY  COMPAKY 

(limited)  and  OTHEBS.* 
Landlord  and  Tenant — Covenants — ^Breach— Re- 
entry— ^Notice. 
When,  after  a  notice  specifying  several  alleged 
breaches  of  covenant,  the  lessor  fails  to  prove 
one  of  such  breaches,  the  notice  is  not  thereby 
rendered  bad  in  respect  of  the  other  two. 


Tliis  was  an  action  by  the  freeholder  of  The  Den- 
mark, a  publichouse  at  Camberwell,  against  the 
assignees  of  the  lease  and  their  tenants,  to  recover 
possession  of  the  property  on  the  ground  of  breaches  of 
covenants  in  the  lease.  Tlie  lease  was  dated  October  10, 
1868,  and  contained  a  ])rovi8o  for  re-entry  on  breach  of 
covenant,  llie  defendants  denied  that  there  had  been 
any  breach,  and,  among  other  defences,  contended  that 
the  notice  given  by  the  plaintiff  specifying  the  alleged 
breaches  and  requiring  the  defendant  comjmny  to  remedy 
the  same  was  insufficient. 

Mr.  H.  TeiTell,  Q.C,  and  Mr.  Gilks  were  for  the 
plaintiff  ;  Mr.  Astbary,  Q.C,  and  Mr.  G.  F.  Mortimer 
for  the  defendant  company  ;  and  Mr.  George  Cave  and 
Mr.  R.  Edmondson  for  the  other  defendants. 

*Beported  by  F.  Evans,  Esq.,  BarristerH^Lav. 
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Mb.  JuancB  Buoklby,  in  delivering  judgment, 
fud  that  the  notioe  was  given  on  January  31,  1899, 
and  the  writ  was  issued  on  June  5,  1899,  and,  there- 
fore, a  reasonabia  time  for  making  the  repairs  had  been 
given.  After  describing  the  property  and  its  boundaries, 
and  stating  the  effect  of  the  lease,  his  Lordship  said  the 
notioe  referred  to  a  number  of  alleged  breaches  (some 
of  which  were  not  now  relied  on  by  the  plaintiff), 
including  the  non-repair  of  fences  and  the  omission  to 
do  certain  painting.  Hie  plaintiff  had,  however,  failed 
to  prove  any  breach  of  covenant  as  to  the  painting,  but, 
as  that  alleged  breach  was  mentioned  in  the  notice,  Mr. 
Astbury  contended  that  the  notioe,  being  bad  as  to  that, 
vras  bad  altogether.  The  argument  came  to  this — that 
if  three  different  breaches  of  covenant  were  mentioned 
in  a  notice  under  section  14  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  and  the  lessee  was  required 
to  remedy  them,  and  then  it  turned  out  that  only  two 
of  the  breaches  had  taken  place,  the  notice  was  bad 
in  respeet  of  all  three  matters.  If  that  was  the  law,  it 
was  very  inconvenient,  for  it  would  necessitate 
sending  a  separate  notioe  for  each  breach  of 
covenant.  Section  U  of  the  Act  of  1881  said,  **  A 
right  of  re-entry  or  forfeiture  nnder  any  proviso  or 
■dpnlation  in  a  lease,  for  a  breach  of  any  covenant  or 
condition  in  the  lease,  shall  not  be  enforceable,  by 
action  or  otherwise,  unless  and  until  the  lessor  serves 
on  the  lessee  a  notioe  specifying  the  particular  breach 
complained  of.''  If  the  notice  specified  the  breach  which 
had  occurred  and  the  breaches  which  had  not  occurred 
the  lessor  had,  in  his  Lordship's  opinion,  done  what  the 
statute  required  and  something  more.  Then  was  the 
matter  covered  by  the  authority  of  reported  cases  ? 
Some  of  these  were  decided  before  1892  when  the 
section  was  amended  by  section  2  of  the  Conveyancing 
Act,  1892.  **  Skinners'  Company  v.  Knight  "  ([1891], 
2  Q.B. ,  542)  decided  that  the  compensation  payable 
under  section  14  of  the  Act  of  1881  did  not  include  the 
costs  of  a  solicitor  and  surveyor  consulted  as  to  pre- 
paring the  notioe,  but  the  law  on  this  head  had  been 
altered  by  the  Act  of  1892.  In  '*  Lock  v.  Pearce  " 
([1893],  2  Ch.,  271)  the  notices  were  given  in  1891,  and 
not  only  stated  the  breaches  of  covenant  and  required 
payment  of  compensation,  but  also  required  payment  of 
the  solicitor's  and  surveyor's  charges,  and  at  p.  280 
the  present  Master  of  the  Rolls  said  :— "  It  is  true 
that  he  asked  for  £2  2s.  for  the  surveyor's  fees,  and 
there  is  a  ease  which  decides  that  he  could  not  recover 
them  ;  but  in  fact  he  told  them  what  compensation  he 
wanted.  The  notices  are  as  good  as  any  notice  could 
be."  That  was  a  decision  of  the  Court  of  Appeal  that 
a  notice  which  required  tlie  lessee  to  do  something 
whiefa  he  was  not  compellable  to  do  was  not  for  that 
reason  a  bad  notice.  It  was  said  that  the  eontrary  had 
been  decided  in  *'  Horsey  Estate  (Limited)  v.  Steiger  " 
([1899],  2  Q.B.,  79),  but  the  observations  of  the  Lord 
Chief  Justice  at  p.  92  of  the  report  meant  not  that  the 
notioe  was  bad,  but  that  the  proceedings  on  the  notice 
were  bad.  The  action  in  that  case  was  commenced  two 
days  after  service  of  the  notice,  and  the  time  allowed 
was  held  to  be  unreasonable.  In  the  present  case,  in  his 
Lordship's  judgment,  the  notice  was  not  bad.  The  case 
was  distinguishable  from  *•  In  re  Serie  "  ([1898],  1  Ch., 
652),  which  did  not  appear  to  decide  the  point  now 
before  the  Court,  but  to  be  a  decision  as  to  the  insuffi- 
eiency  of  the  particulars  of  the  breaehes.  His  Lord- 
ship then  discussed  the  evidence  with  reference 
to  the  alleged  breaches  still  relied  on,  and  held 
that  there  were  no  breaches  on  which  the  plaintiff 
could  rely. 

The  action  was  disD;^issed  with  costs. 

[Solicitors— Moon,    Gilks,    and    Moon ;  Western  and 
Sons ;  Hnlberts,    Hussey ,    and    Metcalfe :    R.    Homer 
Hargreaves.] 
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STEWARDS  AND  00.  (LIMITKD)  V.  THE  QUEEN.* 

Contract  —  Agreement — Construction  —  Accept- 
ance of  tender. 


This  was  a  petition  of  right,  in  which  Sir  K.  Reid, 
Q.C.,  Mr.  Joseph  Walton,  Q.C.,  and  Mr.  T.  J.  Bullen 
appeared  for  the  suppliants  ;  the  Solicitor-General  and 
Mr.  R.  B.  D.    Aoland    for    the  Crown. 

By  the  petition  £27,386  178.  4d.  wai«  claimed  as 
damages  for  breach  of  contract  under  the  foUoaing 
circumstances.  In  1895  the  Lords  CumraissicnerH  for 
the  Admiralty  were  engaged  in  erecting  a  new  bn  ak- 
water  termed  Portland  New  Breakwater,  an. I  invited 
tenders  **  for  the  sapply  of  cap  and  roach  stine,  now 
lying  in  rough  stacks  in  quarries,  in  snch  quantities 
and  at  snch  times  as  may  be  rpqiiired  by  the 
Admiralty.  .  .  .  contractors  to  state  the  approximate 
quantity  of  stone  they  are  able  to  supply."  The 
suppliants  sent  the  following  tender  : — **  We  .  .  . 
do  hereby  agree  to  deliver  cap  and  roach  stone  (rough), 
approximate  amount  two  million  tons  (it  is  belinv^d  that 
a  considerably  larger  amount  is  obtainable,  hut  as  the 
amount  required  is  not  stated  we  have  not  verified  this), 
in  accordance  with  specification  for  the  sum  of  4d.  per 
ton."  The  tender  was  accepted  in  these  terms  : — 
'*  Oentlemen, — I  have  to  acquaint  you  that  your  ten  ler, 
dated  September  7,  loSl5,  is  acce.jted  for  the  sopply  for 
the  new  breakwater  at  Portland  of  about  2,000,000  tons 
or  such  quantity  as  may  be  require  1  of  cap  and  roach 
stone  (roogh)  in  accordance  with  s  eciflcation.  .  .  ." 
On  December  2.3,  1897,  the  superintending  civil  engineer 
wrote  : — **  As  the  Admiralty  have  eutere  I  into  a  con- 
tract with  Messrs.  W.  Hill  an  i  Co.  for  the  comply- tion 
of  the  new  breakwater  works,  will  yon  please  note  that 
the  Admiralty  will  cease  to  draw  stone  from  your  stone 
heaps  after  January  15  next.  From  that  date  all 
work  will  be  carried  on  by  the  contractors  subjec^  to 
any  arrangement  they  may  make  with  you. '  By 
January  15  the  suppliants  had  only  suppliei  254,985 
tons,  8cwt. ,  2  quarters  of  the  stuoe,  and  they  claimed 
that  they  were  entitled  to  damages  for  loss  of  profit  on 
the  rtmainder  of  the  two  million  tons  anl  expenses. 
For  the  suppliants  it  was  contended  that  it  woul  1  be 
absurd  to  construe  the  contract  as  maaning  that,  while 
they  were  b«.nnd  to  supply  np  to  a  maximum  of  two 
million  tons,  the  Admiralty  might  take  as  little  as  they 
chose.  **  Required  "  must  mean  **  required  for  the 
construction  of  the  breakwater. ' '  For  the  Crown  it 
was  contended  that  the  form  of  invitation  for  the 
tender  showed  that  it  vas  not  intended  to  take  all  the 
stone  from  one  contractor.  As  to  the  interi  relation  of 
the  contract  **  Burton  v.  the  Great  Northern  Railaay 
Company  "  (9  Ex.,  607)  and  the  Gr««t  Northern  Rail- 
way Company  v.Witham"  (L.R.9,  C.P.,16)  were  cited. 
These  cases  showed  that  a  contract  might  be  unilateral, 
one  party  being  bound  to  supply  what  was  reruired, 
though  the  other  was  not  bound  to  require  anything. 
"  Hamlyn  v.  Wood  and  Co."  ([1891],  2  Q.B  ,  488)  was 
also  cited.  It  cannot  be  said  that,  in  this  contract,  the 
Admiralty  impliedly  agreed  to  go  on  bnil  ing  their 
breakwater  in  order  to  take^the  suppliants'  stone.  Yet 
that  contention  was  necessary  for  the  suppliants'  case. 

Mr.  Walton  having  replied , 

His  LoBDSHiP  said  that  it  wss  perfectly  clear  the 
Admiralty  had  expressed  their  willingness  to  take 
whatever  amount  the  suppliants  were  able  to  supply  and 
the  suppliants  had  bound  themselves  to  supply  up  to 
2,000,000  tons.  **  Required  "  no  doubt  meant 
*'  required  for  the   construction   of   the   breakwater," 

*Baportod  by  H.  O.  Showdkh,  lEsq.,  Banriator-at-Law. 
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an  1  whether  it  was  required  or  not  did  not  depen  1  on 
whether  the  Alnairalty  waitei  it  or  chose  to  have  the 
work  done  by  another  contractor.  Ha  gaTe  judgment 
lor  the  auppliaats,  the  question  of  the  amoaat  of 
damagee  ttaading  over. 


Q  B.  Div.       >  1900. 

(Mathew,   J.)     i  Jan.  23. 

BBSrrBLL  V.   NYB.* 

Building  contract— Architect— Certificate  as  to 
work  done — Liability. 
Where  a  bailding  contract  provided  that  the 
price  was  to  be  paid  on  the  architect's  certificates 
from  time  to  time,  and  that  his  final  certificate 
was  to  be  conclosive  evidence  that  the  builders 
were  entitled  to  receive  payment ;  held  that  an 
action  woald  not  lie  against  the  architect  for 
negligence  in  issuing  such  certificate. 


This  was  an  action  against^  an  arch'tect,  in  which  the 
plaintiff  songht  to  recover  money  atleg'^tl  to  have  been 
receive i  by  th^s  Jefendint  to  the  pKinbiflf's  use,  also 
damages  for  the  d<)f eniant's  negligence.  The  defendant 
was  employed  by  the  plaintiff  as  architect  in  connexion 
with  the  building  of  a  bungalow  for  the  plaintiff  in 
Sussex.  The  terms  of  the  employment  of  the 
defeniant  were  contained  in  certain  letters  which 
passed  betwe'^n  the  parties,  from  wbioh  it  appeared 
th%t  the  defendant  was  to  be  paid  by  the  plain- 
tiff for  **  plans,  specifications,  and  supervision  of 
worm  ' '  6  per  cent,  npon  the  amount  of  the  expen  li- 
tnre,  travelling  and  ont-of -pocket  expenses  to  be  charged 
extra.  In  accepting  the  defendant's  offer  in  these  terms, 
the  nlaintiff  wrote  that  the  charge  was  to  be  an  inclusive 
oharge  covering  everything.  The  defendant  entered 
upon  the  work.  He  prepared  a  specification  on  which 
tenlers  were  obtained,  and  include  1  therein  a  provision 
that  snrvnyor's  charges  for  hV\  of  quantities  shonUl  be 
2^  per  cent,  on  the  amount  of  the  estimate, 
and  for  drawings,  &c.,  £10  lOs.  The  defendant 
himself  prepared  a  bill  of  qnantities,  and  obtained 
a  tender  from  some  builders  at  Brighton,  for  the  erection 
-of  the  bnngiklow  for  £1,790.  The  tender  was  accepted 
and  a  contraet  was  signed  by  the  plaintiff,  which  pro- 
vide! that  the  price  should  be  pnid  by  iostalmeats  upon 
the  defendant's  certificates,  and  that  his  final  certificate 
shoul  I  be  conclusive  evidence  that  the  bull  lers  were 
entitled  to  receive  payment  of  the  final  balance.  The  work 
was  complete  1  and  the  plaintiff  paid  the  contract  price, 
together  with  the  cost  of  certain  extras  on  the  defendant's 
eertifleates.  The  defendant  was  paid  by  the  builders  2^ 
per  cent,  on  the  contract  price  for  taking  out  the 
quantities  and  the  ten  guineas  for  the  drawings.  The 
plaintiff  alleged  that  the  receipt  of  these  payments  by 
the  defendant  was  a  breach  of  the  defendant's  term  of 
employment,  an.l  was,  alternatively,  a  secret  profit  made 
by  the  defendant  in  the  course  of  his  employment.  The 
defendant  contended  that  the  ordinary  cnnrse  of  business 
had  been  followed,  and  that  the  plaintiff  was  fully  aware 
that  the  cost  of  taking  out  the  qnantities  was  not  inclu  lei 
in  the  defendant's  charges  for  acting  as  architect 
to  the  work.  The  second  head  of  the  plaintiff 's  claim  was 
for  damages  for  negligence  «n  the  part  of  the  defendant. 
The  plaintiff's  case  was  that  the  defendant  bad  omitted 
to  check  the  builder's  accounts  with  due  skill  apd 
diligence,  and  iiad  passed  as  extras  works  included  in  the 
oontraot  and  hud  certified  for  sums  improperly  passed. 
These  allegations  were  denied  by  the  defen  lant.  Since 
"the  action  was  begun  the  plaintiff  had  died,  and  his 
executors  h^  been  substituted  as  plaintiffs. 

Mr.  Bray,  Q.G.,  and  Mr.  B.  Morten  appeared  for  the 

"Beportad  by  F.  O.  BoBlNSOir,  Ssq.,  Barrtster-at-LMT. 


plaintiff  ;    Mr.  Boxall   and    Sir  Lennox  Napier  for  the 
defendant. 

Mii.  JudTTCB  Mathiw,  in  giving  judgment,  said  that 
the  defen  lant  alleged  that  the  terms  of  his  employment 
by  the  plaintiff  were  that  his  charges  were  only  to  cover 
the  oriinary  work  of  an  architect,  apart  from  the  work 
of  taking  out  the  quantities.  The  course  of  business 
with  regari  to  taking  out  quantities  was  that  the 
builder  employed  some  one  to  take  out  the  quantities. 
The  builJer  affixel  his  own  prices  to  the  quant  ties,  and 
he  added  to  the  amount  of  his  tender  the  fee  of  the 
quantity  surveyor,  and  in  the  event  of  the 
tenJer  being  accepted  that  fee  was  included  in 
the  first  certificate  given  by  the  architect.  It 
was  not  usual  in  London  for  the  buil  ler  to  employ 
the  architect  to  take  out  the  quantit'es,  but  it  was  said 
that  in  the  country  it  was  perm^'ssible  an  1  that  it  was 
not  consi  lere  1  that  there  was  anything  objectionable  in 
that  course  being  followei.  In  the  present  case  the 
defen  lant,  who  was  the  architect  to  thi  work,  acted  as 
quantity  surveyor,  an  1  the  amount  of  his  fee  was  in- 
clu le  1  in  the  sam  for  which  the  defendant,  as  architect, 
gave  his  first  certificate.  Some  time  afterwar  is  the 
plaintiff  discovered  that  this  had  been  done, an  1  he  claimed 
the  benefit  of  the  payment  on  the  grounl  that  by 
the  terms  of  the  employment  the  defendant's  charge  was 
to  be  an  inclusive  one.  On  the  other  hand,  the 
defendant  said  that  the  as^reement  conta'nel  in  the 
correspondence  was  confined  to  his  ord'mry  duties  as 
an  architest.and  that  the  builder  might,if  he  had  chosen, 
have  employed  any  one  else  to  tike  out  the  quintities, 
whinh,  it  was  admitted,  was  a  necessary  thing  to  be 
done.  His  Lordship  came  to  the  conclusion  that  the 
agreement  between  the  plaintiff  and  the  defendant  did 
not  cover  the  cost  of  taking  out  the  qnantities  ;  but  hit 
Lordship  felt  compelled  to  add  that  he  did  not 
think  that  the  defendant  had  actel  as  an  honour* 
able  man,  because  he  had  concealed  from  the 
plaintiff  the  fact  that  he  was  mikinj^  this  arrange- 
ment, llie  plaintiff  was  unfortunately  now  dead, 
but  the  leamel  Judge  was  satisfied  from  the 
correspondence  that  the  defen iant  did  not  disclose  to 
the  plaintiff  the  arrangement  with  the  buil  ier  as  to  taking 
out  the  quantities.  It  was  conceivable  that  if  the  plain- 
tiff had  known  of  it  he  might  have  disapproved.  With 
regard  to  the  other  part  of  the  case,  the  damages  were 
claimed  on  the  groun  1  that  the  defen  lant  ha  1  beeo 
negligent  in  issuing  his  fin%l  certificate.  The  defen  iant 
was  sued  for  negligence  only  ;  there  was  no  imputation  of 
fraud.  The  defendant's  answer  to  the  charge  of  negligence 
was  that  he  ha  I  relied  on  the  word  of  the  buil  ler,but  his 
Lordship  was  satisfied  that  the  defen  lant  had  not  held 
the  scales  impartially,  and  had  been  guilty  o^  negligence 
which  ha  1  benefited  the  bail  ler  at  the  expense  of  the 
plaintiff.  Thb  question  was,  Could  damages  be  recovered 
from  the  defen  lant  in  these  circumstances  ?  His  Lord- 
ship was  clearly  of  opinion  that  damages  were  not 
recoverable.  It  was  not  neceisary  to  refer  at  length  to 
the  authorities  on  the  subject.  There  was  the  rase  of 
"  Tharsis  Sulphnr  Company  v.  Loftus  "  (L.R.,  8 
C.P.,  1),  the  case  of  an  average  adjuster  ;  "  Pappa  v. 
Rose  "  (L.R.,  7  C.P.,  526),  the  case  of  a  broker  ;  and 
the  case  of  **  Stevenson  v.  Watson  "  (4  C.P.D.,  148). 
The  principle  of  law  applieable  to  the  case  was  that 
when  two  men  employe  I  a  thir  1  to  settle  a  dispute  tbey 
were  bound  by  what  he  decided.  The  parties  were 
supposed  to  have  satisfied  themselves  as  to  the  third 
person's  skill  and  care,  and  they  were  not  allowed  to 
say,  after  his  decision  had  been  given,  that  he  had 
acted  negl'gently  or  with  want  of  skill.  The  result  was 
that  there  must  be  judgment  for  the  defendant,  but 
without  costs. 

[Solicitors—White  and  Leonard  ;  Ingoldl^  and  Adken 
for  Harry  Nye,  Brighton.] 
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Court  of  Appeal   (Lindley,    M.R, 
Vaaghan    wiiliamfl   and    Romer, 


mer,  V 


1^00. 
Jan.  24. 


L.JJ.) 

IS  KB  JOSEPH  HABGBBAVBS  (LIMITED).* 

Ckmipany — ^Winding  up — Jurisdiction  of  the  Court 
— ^Power  to  order  production  of  documents — 
Discretion — Companies  Act,  1862,  sec.  115. 
Decision  of  Wright,  J.  (ante,  p.  d3),  affirmed. 


Hub  was  an  appeal  from  a  decision  of  Mr.  Justice 
Wright's  (leported  ante,  p.  93).  The  liquidator 
of  the  above-named  company,  which  was  in  volun- 
tary liquidation,  applied  under  section  115  of  the 
Oompanies  Act,  1862,  for  production  by  the  sur- 
veyor of  taxes  of  the  Bradford  First  District  of  three 
balance-sheets  of  the  company  which,  while  it  was  a 
going  concern,  had  been  left  with  him  for  income- tax 
assessment  purposes.  He  declined  to  produce  the 
balanee- sheets,  and  was  supported  in  his  objection  by 
the  Board  of  Inland  Revenue,  which  passed  a  resulation 
as  follows  ;—**  In  the  opinion  of  the  Board  of  Inland 
Revenue,  who  have  duiy  considered  the  question,  the 
prodootion  of  the  documents  referred  to  in  the  summons 
.  .  .  would  be  prejudicial  and  injurious  to  the  pablic 
interests  and  service."  A  minute  of  this  resolution  was 
pfoved  by  the  secretary  to  the  Board.  It  was  in  ten  led 
to  use  these  balance-sheets  upon  a  misfeasaooe  summons 
against  the  offioers  of  the  company.  In  support  of  the 
application  it  was  contended  that  the  liquidator  repre- 
sented the  company  which  had  issue  1  the  balance -sheets, 
and  that  no  objection  could  be  raised  to  the  company  itself 
seeing  them.  It  was  further  contended  that  the  objec- 
tion ought  to  be  made  personally  by  the  heal  of  the 
objoeting  department.  Mr.  Justice  Wright  said  that, 
though  there  might  be  cases  in  which  the  Court  could 
require  the  principal  officer  of  the  department  to  come 
into  Court  and  prove  that  the  production  of  the  docu- 
mente  sought  to  be  produced  would  be  against  public 
policy,  the  osoal  practice  was  to  accept  the  certificate 
of  the  Board.  No  ground  had  been  shown  for  ovor- 
raling  the  objection,  and  in  the  exercise  of  the  discre- 
tion conferred  upon  him  by  section  115  of  the  Com- 
psnies  Act,  1862,  he  declined  to  order  the  production 
of  the  doonroents.    The  liquidator  appealed. 

Mr.  P.  Whoeler  appeared  for  the  liquidator  ;  and 
Mr.  Danekwerts,  Q.C.,  and  Mr.  Rowlatt  for  the  Board 
of  Inland  Revenue. 

Tlie  CouBT  dismissed  the  appeal. 

The  MAsrrBK  of  the  Rolls  said  that  the  language  of 
leetion  115  of  the  Companies  Act,  1862,  showei  that  a 
person  who  applied  for  prodnction  of  documents  under 
that  section  had  no  absolute  right  to  an  order.  It  had 
been  decided  over  and  over  again  that  nnder  that  seetion 
the  Judge  h-id  a  discretion,  and  that  if  the  Judge  had 
eonsidered  the  matter  and  had  exercised  his  discretion  the 
Court  of  Appeal  would  not  interfere.  He  did  not  say 
that  the  Court  of  Appeal  had  no  jurisdiction  to  inter- 
fere with  the  exercise  by  a  Judge  of  first  instance  of  his 
diseretion,  but  prima  facie  the  Court  ought  not  to 
inteffere.    The  appeal  should  be  dismissed. 

LoBPS  JU9TICK.S  Vauuhax  Williams  and  Rohbb 
concur  red. 

(Solioiton— Jaques  and  Co.,  for  Neill  and  Holland, 
Bradford  ;  Solicitor  for  Inland  Revenue.] 
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1900. 
Jan.  24. 
THE   KILMAHO.f 

Ship  —  Salvage — Towage  —  Agreement— Reason- 
ableness of  agreement — Salvage  award  reduced 
— Costs. 

*Beported  hjB.B.  Hsmmimo,  Etq.,  E»rrlBter-«t-Law. 
tBeported  by  W.  F.  Barry,  Biq.,  Barrister-at-Law. 


This  was  an  appeal  by  the  defendants  from  the 
judgment  of  Mr.  Justice  Bucknill,  reported  in  The  Timet 
of  December  13  last.  The  action  was  brought  by  the 
owners,  master,  and  crew  of  the  steamship  Tintore  to 
recover  salvage  for  services  rendered  to  the  defenlants*' 
steamship  Kilmaho,  her  cargo  and  freight,  off  the 
north-west  coast  of  Spain  on  September  26  ani  87  of 
last  year.  The  Tintore  was  a  Spanish  steamship  of 
1,326  tons  gross  register  with  a  crew  of  29  hands,  and 
about  5  45  p.m.  on  September  26,  when  in  lati- 
tude 45"  8'  N. ,  and  longitude  8°  86'  W. ,  in  the  course 
of  a  voyage  from  Barcelona  to  Liverpool  with  a  carga 
of  fruit  and  wine,  she  fell  in  with  the  Kilmaho 
exhibiting  signals  of  distress.  The  Kilmaho  was  a 
steamship  of  2,155  tons  gross  register  with  a  crew  of 
20  hands.  About  9  a.m.  on  September  26,  when  in 
latitude  45*'22'N.,  and  longitude  8""  28' W.,  in  the 
course  of  a  voyage  from  Seville  to  Glasgow  with  m 
genera]  cargo,  she  struck  some  submerged  wreckage 
with  her  propeller  and  broke  off  the  blades.  The 
Kilmaho  set  what  sails  she  could  and  endeavoured  to 
make  for  Ferrol,  which  was  about  90  miles  distant. 
When  the  Tintore  came  up  it  was  agreed  that  she- 
should  endeavour  to  tow  the  Kilmaho  to  Ferrol  for 
£2,000,  and  a  written  agreement  to  that  effect  was 
entered  into.  The  Kilmaho  was  made  fast,  and  the 
towage  commenced  about  9  30  p.m.  During  the  towage 
the  weather  was  heavy  and  the  Tintore  sustained 
severe  damage.  The  hawsers  parted  about  5  a.m.  on 
September  27.  The  vessels  were  again  made  fast  about 
7  15  a.m.,  and  the  towage  continued  for  another 
15  minutes,  when  the  hawsers  again  parted.  Neither 
vessel  |utd  then  any  ropes  left  which  were  fit  for 
towage.  At  this  time  the  Kilmaho  had  been  towed 
50  miles,  and  was  40  miles  from  Ferrol  and  about  20 
miles  off  the  Spanish  coast.  The  captain  of  the 
Tintore  offered  to  take  off  the  crew  of  the  Kilmaho, 
but  this  was  refused.  It  was  then  agreed  that  the 
Tintore  should  proceed  to  Ferrol  and  send  assistance, 
and  the  master  of  the  Kilmaho  entered  into  a  written 
agreement  undertaking  to  pay  £2,000  for  all  the 
services  of  the  Tintore.  The  captain  of  the  Kilmaho 
stated  in  his  evideoce  that  he  protessed  against  the 
agreement,  but  felt  bound  to  sign  it  on  accaunt  of  the 
position  of  his  vessel  ;  the  captain  of  the  Tintore 
denied  this.  Hie  Tintore  then  proceeded  to  Ferrol, 
which  was  reached  about  2  30  p.m.,  and  information  of 
the  position  of  the  Kilmaho  wa^  given  to  the  British 
Consul  and  a  telegram  sent  to  her  owners.  At  4  35  p.m. 
the  Tintore  left  Ferrol  in  search  of  the  Kilmaho,  but 
failed  to  find  her,  and  proceede  1  on  her  voyage  for 
Liverpool.  The  Kilmaho  was  ultimately  picked  up  by 
the  steamship  Tudor  and  brought  safely  by  her  into 
Ferrol  on  the  night  of  the  2Jth.  The  value  of  the 
Tintore  was  £10,800,  of  her  cargo  £7,200,  and  of  her 
freight  £600,  in  all  £18.600.  The  value  of  the  Kilmaho 
was  £24.150.  of  her  carso  £4,12*1,  and  of  her  freight 
at  risk  £323,  in  all  £28,602.  Mr.  Justice  Bucknill  gave 
judgment  for  the  plaintiffs  for  the  £2,000  claimed. 

Mr.  F.  Laino,  Q.C,  and  Mr.  Lauriston  Battbn, 
for  the  defendants,  contended  that  under  the  first  agree- 
ment, which  was  a  salvage  agreement,  nothing  became 
due,  success  being  essential  to  a  claim  nnder  a  salvage 
agreement.  If  services  rendered  under  a  salvage  agree- 
ment were,  though  not  successful,  of  some  benefit  to  the 
ship  in  distress,  then  the  Court  would  award  so.nethiiig 
on  a  quantum  meruit.  But  in  the  present  case,wheu  the 
second  agreement  was  made  the  Kilmaho  was  in  a  worse 
position  than  when  the  first  agreement  \ras  ma  le,  as  she 
was  out  of  the  course  of  other  vessels  and  much  nearer 
to  a  rocky  and  dangerous  coast,  and  this  the  learned 
Judge  had  found.  Therefore  the  services  rendered 
under  the  first  agreement  could  not  be  taken  into 
account  as   part   of   the  consideration   for   the  second 
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-agreement.  Nothing  being  due  under  the  first  agree- 
ment, the  master  of  the  Kilmaho,  being  an  agent  of 
necessity,  had  no  authority  to  bind  his  owners  by  the 
-second  agreement  to  pay  anything  for  the  services 
already  rendered  under  the  first  agreement.  Therefore, 
if  those  services  formed  part  of  the  consideration  for 
^the  second  agreement,  the  master  had  no  authority  to 
bind  his  owners.  That  being  so,  the  sum  of  £2,000  was 
an  outrageous  sum  for  merely  going  into  Ferrol  and 
sending  assistance  to  the  Kilmaho.  The  evidence  of 
the  master  of  the  Kilmaho  was  to  the  effect  that  he 
signed  the  second  agreement  under  protest,  alleging 
that  the  sum  was  exorbitant  and  that  the  agreement 
would  not  be  binding,  but  the  position  of  the 
Kilmaho  was  such  that  he  had  no  option  but  to 
sign  it.  This,  no  doubt,  was  denied  by  the  master 
of  the  Tintore.  The  agreement  was  therefore 
made  under  duress.  The  Court  would  award  some 
reasonable  sum  for  the  services  rendered  under  the 
second  agreement,  talcing  into  account  the  fact  that 
the  services  only  lasted  a  few  hours,  whereas  the 
Mklvage  services  rendered  by  the  Tudor  occupied  a  much 
longer  time,  and  only  £1,500  was  paid  to  her.  They 
lef erred  to  ••  Kennedy  on  Salvage,"  p.  32  ;  '*  The 
Cheerful  »'  (11  P.D.,  3)  ;  •*  The  Benlarig  "  (14  P.D., 
3)  ;  "The  Mark  Lane  '*  (16  P.D.,  136)  ;  •«  The 
Rialto  "  ([1891]  P.,  176)  :  '«  Akerblom  v.  Price" 
(7  Q.B.D.,  129)  ;    *•  The  Medina  "  (2  P.D.,  6). 

Mr.  AspiNALL,  Q.G.,  ani  Mr.  Sutton  Timmis,  for 
the  plainnffs,  contended  that,  apart  from  any  agree- 
ment, the  services  rendered  by  the  Tintore  were  very 
^xmsiderable,  and,  in  looking  at  the  proper  amount  to 
award,  the  Court  would  take  into  consideration  the 
▼aine  of  the  Kilmaho,  her  freight,  and  cargo — ^namely, 
over  £24^,000.  Secondly,  the  learned  Judge  had  found, 
as  a  fact,  that  there  was  no  duress  in  signing  the 
second  agreenaent.  The  first  agreement— to  tow  to 
Ferrol— not  having  been  performed  the  plaintiffs  could 
not  recover  the  agreed  sum  of  £2,000  under  it.  Still, 
the  evidence  showed  that  the  services  rendered  under 
that  agreement  conferred  a  benefit  on  the  Kilmaho,  as 
she  was  60  miles  nearer  to  Ferrol  when  the  towing 
-ceased,  where  she  would  be  more  likely  to  meet  with 
other  vessels  and  be  in  a  better  position  than  if  she  had 
not  been  towed.  The  learned  Judge  really  found  that 
a  benefit  had  been  conferred  upon  the  Kilmaho  by  the 
towage,  and  he  took  that  fact  into  account  in  awarding 
£2,000.  The  law  was  clear  that  where  services  rendered 
under  a  salvage  agreement  were  not  entirely  successful, 
if  benefit  was  conferred  by  them  the  Court  would  award 
a  quantum  meruit,  *"  Fhe  Aztecs  "  (3  Asp.  Mar.  Cas. 
<O.R.).  32«)  ;  ••  The  Hestia  "  ([1896]  P.,  193). 

The  CocTKT  allowed  the  appeal. 

Loud  Justicb  A.  L.  Smith  said  that  when  the  Tintore 
bad  towed  the  Kilmaho  about  60  miles  she  was  able 
to  tow  her  no  longer.  It  was  not  denied  that,  if 
the  Kilmaho  hid  been  benefited  by  the  towage  ser- 
vices already  rendered,  she  would  have  been  entitled 
to  some  reward,  though  not  to  the  agreed  sum  of 
£2,000.  It  was  a  question  of  fact  whether  the 
Kilmaho  was  left  in  a  better  position  than  when  the 
towage  began.  It  seemed  to  him  that  the  learned  Judge 
in  the  Court  below  came  to  the  conclusion  that  the 
position  of  the  Kilaiaho  was  worse  at  that  time  than  at 
the  beginning  of  the  towage.  She  was  lett  on  a  lee  shore 
out  of  the  track  of  vessels  with  a  nor  h-west  wind  blow- 
ing. In  these  circumstances  nothing  could  have  been 
recovered  in  respect  of  the  services  rendered  up  to  that 
time.  The  second  agreement  was  then  made  to  the 
«ffect  that  the  Tintore  should  go  into  Ferrol,  about  40 
miles  away,  give  notice  of  the  situation  of  the  Kilmaho, 
and  seek  assistance  for  her.  For  those  services  the  sum 
of  £2,000  was  to  be  paid.  Was  that  an  exorbitant  sum 
to  pay  for  those   services  ?    In   his   Lordship's  opinion 


it  was  an  exorbitant  sum  for  those  servioes.  It  waa 
suggested  that  part  of  the  £2,000  was  for  the  towage 
services  already  rendered.  Tlie  answer  to  that  sugges- 
tion was  that  the  master  hsd  no  authority  to  pledge  his 
owners'  credit  for  past  services  for  which  the  owners 
were  not  liable.  Therefore  the  owners  oi  the  Tintore 
were  not  entitled  to  recover  the  £2,000,  but  they  ware 
entitled  to  something,  and  in  the  circamstanoes  the 
Court  thought  that  £600  would  be  a  proper  sum. 

Lord  Justice  Rigby  and  Lord  Justicb  CoLLUfR 
concurred. 

Mr.  Laing  asked  for  the  costs  of  the  appeal,  lliis 
Court  had  decided  in  **  The  Gipsy  Q«een  "  ([1896]. 
P.,  17 A)  that  the  general  rule  was  not  to  allow  costs  to 
an  appellant  in  a  salvage  case  who  succeeded  in  redne- 
ing  the  amount  of  the  salvage  award,  but  that  it  was 
not  a  hard  and  fast  rule.  Where  the  award  was  con- 
siderably reduced,  as  in  the  present  case,  the  general 
rule  did  not  apply,  and  the  successful  appellants  should 
be  allowed  their  costs. 

Mr.  ASFINALL  contended  that  the  general  rule  to 
allow  no  costs  should  apply. 

The  Court  said  that  as  the  award  had  been  reduced 
from  £2,000  to  £600  the  appellants  ought  to  have  the 
costs  of  the  appeal,  the  costs  in  the  Court  below  not 
being  interfered  with. 

[Solicitors — Pritehard  and  Sons,  for  Batesons,  Warr, 
and  Wimshurst,  Liverpool,  for  the  plaintiffs  ;  Botterel! 
and  Roche,  for  Vaughan  and  Roche,  Cardiff.] 


Q.B.  Div.  (Channell  and  )  1900. 

Bncknill,  JJ.)  j  Jan.  24. 

CAVILL  V.    AMOS.* 

Local      Government — Hackney      carriage — Un- 
licensed carriage — "Plying  for   hire" — ^Town 
Police  Clauses  Act,  1847  (10  and   11   Vict.,  c. 
89),  sec.  45. 
Hddj   on   the   facts,    that   there   had  been  no 

plying  for  hire.  

This  was  a  special  cass  stated  by  two  justices  for  the 
borough  of  Harwich,  before  whom  an  information  was 
heard,  laid  by  the  respondent  and  charging  the  appellant, 
under  section  46  of  the  Town  Police  Clauses  Act,  1847, 
with  permitting  an  unlicensed  carriage  belonging  to  him 
to  be  used  as  a  hackney  carriage  plying  for  hire  within 
the  borough.  The  material  facts  were  these  : — The 
appellant  was  a  cab  inroprietor  at  Harwich  and  owned 
licensed  and  unlicensed  carriages,  acting  himself  as 
driver,  and  employing  others  as  drivers.  On  June  17, 
1899,  the  appellant  drove  a  landau  licensed  as  a  hackney 
carriage  to  the  cabstand  opposite  the  pier.  On  the 
arrival  of  a  passenger  steamer,  the  drivers  on  the  stand 
solicited  the  passengers  in  the  usual  manner  as  they 
came  off  the  pier.  A  party  consisting  of  nine  gentlemen 
walked  along  the  cabstand  and  tried  to  obtain  a 
hackney  carriage  to  accommodate  them  all.  In  this 
they  were  unsucoessful,  as  there  were  no  haokney 
carriages  on  the  stand  licensed  to  carry  more  than  flv« 
persons.  The  appellant  said  to  one  of  the  party,  named 
Jackson,  "  Will  you  go  for  a  drive  to-day  ?  "  Jackson 
answered,  "  We  all  want  to  go  together  ;  if  yon  have 
a  carriage  to  take  the  lot  of  us,  we  will  have  it.'*  The 
appellant  said,  "  I  have  one  at  my  stables  ;  if  yon 
like  you  can  come  and  see  it.'*  Five  of  the  pirty  then 
got  into  the  appellant's  licensed  carriage  and  he  drove 
them  to  his  stalales  without  making  any  charge  therefor, 
the  remaining  four  of  the  party  following  on  foot.  The 
whole  of  this  time  the  appellant  was  wearing  his  badge 
as  a  licensed  driver.  On  arriving  at  the  sta  les  the 
appellant   transferred   the   horse    from     the     hackney 
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<:arriag«  to  an  nnlioeoMd  wagonette.  The  whole  party 
got  into  the  wagonette  and  the  appellant  (having 
ptrayioosly  removed  his  driver'a  hedge)  drove  tlunn  oat, 
cetnming  again  to  the  ttables  in  about  two  hours  and  a 
half.  On  these  facts  the  justices  held  that  although,  if 
the  appellant  had  remained  in  his  stables  and  been  hired 
from  there  without  any  touting  or  soliciting,  such  a 
iiire  would  no  doubt  have  been  lawful,  he  had,  by 
wearing  his  badge  and  touting  for  customers  on  the 
pier,  plied  for  hire  and  engaged  himself  to  the  party  in 
question  ;  and  that  he  would  not  avoid  the  law 
■and  convert  the  engagement  inu>  a  private  hiring 
by  merely  transferring  his  customers  (obtained 
by  solicitation  on  a  public  cabstand)  to  an  un- 
licensed carriage,  which  it  would  have  been  illegal 
for  him  to  take  on  to  suoh  cabstand.  The  justices  con- 
sequently held  that  there  was  a  plying  for  hire  within 
the  meaning  of  the  Act,  and  convicted  the  appellant. 

Mr.  C.  E.  Jones  appeared  for  the  appellant  ;  and  Mr. 
H.  Tindal  Atkinson  for  the  respondent. 

The  COUBT  allowed  the  ai^)eal. 

Mb,  Justice  Channkll  said  there  was  no  evidence 
upon  which  the  justices  could  find  a  plying  for  hire.  In 
ordinary  cases,  in  order  that  there  should  be  a  plying 
for  hire,  the  carriage  itself  should  be  exhibited. 
He  thought,  however,  that  a  man  might  possibly  ply  for 
hire  with  a  oarriage  without  exhibiting  it,  by  going 
about  touting  for  customers.  In  this  case,  however,  the 
appellant  touted  for  customers  for  his  licensed  carriage. 
He  did  not  solicit  persons  to  go  in  the  wagonette  in 
the  first  instance.  Consequently  there  was  no  plying 
for  hire  with  the  wagonette. 

Mb.  Juhtick  BucKinix  concurred. 

fSolicitors—F.  P.  Sutthery,  for  the  appellant ;  Morris 
.and  Bristowe,  for  Ward  and  Hugh  Jones,  Harwich.] 


Q.B.  Div.    (ChsAnell  and  • 
Bucknill,  JJ.)  i 


1900. 
Jan.  24. 


STANTON  V.  BBOWN.* 

Landlord  and  Tenant — Ground  Game  Act,  1880 — 
Agreement — ^Validity. 
An  agreement  reserving  all   sporting   rights  to 
the  landlord,    though  void  as  to  ground  game,    is 
good  as  to  other  sporting  rights. 


This  was  a  special  case  stated  by  two  justices  of 
Gloucestershire  before  whom  an  information  was  heard 
-charging  the  respondent  with  trespass  on  a  certain  farm 
in  pursuit  of  game.  It  was  proved  that  the  respondent 
was  shooting  partridges  over  Uie  farm  on  the  oceasion 
referred  to  in  the  information.  He,  however,  had 
obtained  permission  to  shoot  over  the  farm  from  the 
tenant,  and  contended  that  the  tenant  was  entitled  to 
shoot  and  permit  others  to  shoot  over  it.  The  tenant 
was  holding  the  farm  as  a  tenant  from  year  to  year  on 
the  terms,  so  far  as  they  were  applicable  to  a  tenancy 
from  year  to  year,  of  an  expired  lease  dated  March  12. 
18S8,  whereby  the  farm  was  demised  to  the  tenant 
mlqeet  to  a  reservation  to  the  lessor  ^*  of  the  exclusive 
right  of  the  lessor  and  his  friends  to  enter  upon  the  said 
farm  for  the  purpose  of  sporting  or  otherwise.*'  The 
justices  were  of  opinion  that  the  reservation  in  the  lease 
was  an  agreement,  condition,  or  arrangement  which 
purported  to  divest  or  alienate  the  right  of  the  tenant  to 
kill  or  take  ground  game,  and  was  therefore  void  under 
seetioB  3  of  the  Groond  Game  Act,  1880.  They  were  of 
opinion  that  the  reservation  of  sporting  rights  was 
inseverable  in  its  terms,  and  that  there  was  no  autho- 
rity to  support  the  oontention  that  it  would  be  held  to 
be  good  in  part  as   to  winged  game  and  void  in  part  as 
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to  ground  game.  They  therefore  were  of  opinion  thai 
the  parties  to  the  lease  were  thrown  back  opon  their 
common  law  rights  and  that  by  the  common  law  the 
tenant  had  the  right  to  kill  both  the  winged  and  ground 
game  and  could  lawfully  authorize  the  defendant  to  do 
so.  They  ai-cordingly  dismissed  che  information  sub- 
ject to  the  present  case.  # 

Mr.  W.  L.  Richards  appeared  for  the  appellant. 

The  respondent  did  not  appear. 

Hie  CouBT  allowed  the  appeal. 

Mb.  Justice  Chaitnell  said  the  case  was  quite 
clear.  It  was  impossible  to  read  section  3  of  the 
Ground  Game  Act,  1880,  which  provided  that  **  every 
agreement,  condition,  or  arrangement  which  purports 
to  divest  or  alienate  the  right  of  the  occupier  as 
declared, given  and  reserved  to  him  by  this  Act  .  .  . 
shall  be  void,"  as  meaning  that  the  agreement  should 
be  void  in  its  entirety,  and  *^  Beardmore  v.  Meakin  " 
(20  L.J,,  Notes  of  Cases,  8)  showed  that  it  did  not 
mean  that  the  reservation  could  not  be  void  in  its 
entirety  either.  One  reason  was  that  the  section  applied 
to  agreements  made  before  the  Act  as  well  as  to 
agreements  made  after  it  ;  and  it  was  impossible  to 
suppose  that  the  Legislature  intended,  in  an  Act  con- 
ferring on  occupiers  the  right  of  killing  ground  game,  to 
destroy  a  reservation  as  to  winged  game.  If  the  section 
did  not  effect  that  in  the  case  of  agreements  made 
before  the  Act,  it  could  not  do  it  in  the  case  of  sub- 
sequent agreements.  The  respondent  might  have 
raised  a  much  better  defence  on  the  ground  of  a  clains 
of  right  ousting  the  justices'  jurisdiction.  But  that  point 
was  not  taken.  The  caie  must,  therefore,  be  remitted 
to  the  justices  with  directions  to  convict. 

Mb.  Justice  Bucknill  concurred. 

[Solicitors— Heelai,  Stroud  (Glee.),  for  the  appel- 
lant.] 


Chan.    Div.  \  1900. 

(Cosens-Hardy,    J.)     i  Jan.  25. 

IN  BE  THE  ILLUSTBATBD  NEWSPAPEB  COBPOBATION.* 

Master     and     Servant — Journalist — Dismissal — 
Notice — Reasonableness. 
Held,  on  the  facts,    tha  -j  a  month's  notice  was 
reasonable. 


Tliis  was  a  summons  in  a  voluntary  liquidation  to 
determine  whether  a  claim  by  Mrs.  Aitken,  the  Scotch 
representative  of  the  OerUUwoman,  for  26  weeks'  salary 
was  well  founded.  The  business  of  the  above  corpora- 
tion was  to  carry  on  the  Gentlewoman,  an  illustrated 
ladies'  weekly  sixpenny  newspaper.  Mrs.  Aitken,  apart 
from  artists,  was  the  sole  representative  of  the 
Oentlewoman  in  Scotland.  Mrs.  Aitken's  employment 
commenced  in  1891 ,  when  the  newspaper  had  recently 
been  started.  The  terms  of  her  employmcmt  were  con- 
tained in  a  letter  to  her  from  the  editor,  dated  June, 
1891,  and  her  answer  to  the  editor's  letter.  The  arrange- 
ment was  to  last  in  the  4rst  instance  for  three  months. 
Mrs.  Aitken  was  to  provide  a  column  at  the  rate  of 
£1  Is.  a  column.  The  arrangement  was  modified,  and 
the  amount  she  received  and  the  work  she  did  were 
increased.  The  terms  were  finally  arranged  in  April, 
1896.  The  editor  then  wrote  to  Mrs.  Aitken,proposinf 
to  put  the  finsncial  relationship  between  her  and  tha 
company  on  a  new  footing  ;  he  complained  of  certain 
charges,  and  added,  *'  What  I  propoie  to  do  is  to  pay 
you  21s.  per  column  for  all  matter  we  insert,  and 
31s.- fid.  for  all  services  and  all  petty-cash,  stationery 
and  postage-stamps  being  supplied.  When  from  hom« 
by  the  editor's    instructions,    actual   railway   fares   of 
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course  to  be  paid,  and  a  daily  allowance  of  lO-t.  to 
eover  all  expenses."  This  ariiingement  was  accepted, 
with  the  alteration  of  Sis.  6d.  to  two  guineas,  with  a. 
minimum  payment  of  three  guineas  a  week.  A  settle- 
ment was  come  to  monthly.  In  August,  18dd,the  editor 
wrote  a  letter,  dismissing  Mrs.  Aitken.  After  making 
certain  complaints,  Ito  wrote,  **  I  therefore  give  yon 
one  month's  notice  to  terminate  your  connexion  with 
the  paper,  and  as  I  prefer  that  you  shall  write  no 
further  word  for  it.  I  will  send  you  a  cheque  equivalent 
to  the  amount  of  one  month's  dues,  on  receiving  from 
you  all  papers,  stationery,  stamps,  tickets  of  invita- 
tion, &c.,  which  you  now  hold  as  our  representative, 
and  I  shall  be  glad  if  yon  will  do  so  at  once."  A 
tender  of  £13  12s.  was  afterwards  made,  but  Mrs. 
Aitken  claimed  six  mouths'  salary.  A  resolution  to  wind 
up  has  sinon  been  passed. 

Mr.  QiLUOBB,  for  Mrs.  Aitken,  argued  that  a  reason- 
able notice  was  six  months. 

Mr.  MiriB  Mackenzib  and  Mr.  Archibald  Read, 
for  the  liquidator,  contended  not  only  that  a  month's 
notice  was  sufficient,  but  that  there  were  sufficient 
grounds  to  dismiss  Mrs.  Aitken  without  notice. 

Mr.  MuiB  Maokbnzib,  however,  in  answer  to  the 
JuDOB,  said  the  liquidator  was  willing  to  abide  by  the 
tender  of  a  month's  salary. 

Mb.  Justicb  Ck>ZBNS-HABDY  said  he  was  not  con- 
eemed  to  consider  whether  the  company  could  have  dis- 
missed Mrs.  Aitken  without  notice.  He  preferred  not 
to  approach  that  question.  The  company  gave  a  month's 
notice,  aud  tendered  a  month's  salary.  TLey  were  pre- 
pared to  abide  by  that.  Tliat  being  so,  all  that  he 
need  consider  was  whether,  under  the  circumstances, 
that  was  a  reasonable  notice.  He  thought  it  was.  The 
payment  was  reckoned  by  the  week,  and  made  monthly. 
He  saw  no  ground  for  saying  that  there  was  a  contract 
for  a  yearly  service.  At  the  very  outside  a  month's 
notice  was  sufficient.  Mrs.  Aitken  would  be  allowed  to 
prove  for  12  guineas.  He  would  allow  no  costs,  l^e 
liquidator  would  get  his  costs  out  ot  the  estate. 

[Solicitors — Ingle,  Holmes,  and  Sons  ;  Burgess  and 
Gosens.] 


Q.B.  Div.  (Channell  and  I 
Bucknill,  JJ.}  J 


1900. 
Jan.  25. 

THB  NATIONAL  SPOBTINa    CLUB  (LIMITED)  V.   COPB.* 

Licensing  Acts — Offences — Sale  without  licence 
—Club. 

The  shareholders  in  a  limited  company  carrying 
on  the  business  of  a  dub  were  composed  chiefly 
of  members  of  the  club,  but  some  were  non- 
members. 

Held,  that  the  company  could  not  sell  intoxi- 
cating liquor  to  the  club  without  a  licence. 


This  was  a  special  ease  stated  by  one  of  the  metro- 
politan police  magistrates  on  the  hearing  of  certain 
informations  laid  against  the  appellant  company  under 
the  Bxcise  Acts  for  selling  liquors  and  tobacco  without 
the  necessary  licences.  The  material  facts  were  as 
follows  :->The  appellants  are  a  limited  company  duly 
registered  and  incorporated  under  the  Companies  Acts 
and  carry  on  the  business  of  a  club  at  No.  43,  King- 
street,  Co  vent-garden,  under  the  style  of  tha  National 
Sporting  Club  (Limitei).  The  memorandum  and  articles 
of  association  of  the  company  do  not  require  that  only 
members  of  the  club  shall  be  shareholders  in  the  com- 
pany ;  but  the  rules  of  the  club  require  that  every 
member  of  the  club  shall  be  a  shareholder  in  the  coippany . 
It  was  admitted  that  the  company  had  no  Bxcise  licenoe 

*BepcMrt«d  by  A.  F.  Jbnkin ,  Ksq..  BarriaUr-At-Iaw. 


for  the  sale  of  any  intoxicating  liquor  or  tobacco.  Hie 
capital  of  the  company  is  £16,000,  divided  into  6,500 
preference  shares  of  £2  each  and  1 ,500  ordinary  shares 
of  £2  each.  The  preference  shares  (of  which  S,442 
have  been  issued)  were  originally  allotted  to  members  of 
the  club  but  are  now  held  partly  by  members  and  ]iartly 
by  non-members  ;  the  holding  by  uon-members  is  only 
of  such  shares  as  were  not  repurchaseable  by  the  club 
by  reason  either  of  their  being  the  property 
of  members  who  had  resigned,  or  because,  having- 
been  held  by  members  of  the  club  who  had  died, 
they  had  become  the  property  of  their  representatives. 
The  p'referenoe  shareholders  are  entitled  to  receive  out 
of  the  profits  of  each  year  a  preferential  dividend  at  the 
rate  of  8  per  cent,  per  annum.  The  whole  of  the 
ordinary  shares  were  taken  by  the  two  venJors  of  the 
business  in  part  payment  of  tlie  purchase  money,  and 
dividends  are  only  payable  upon  such  ordinary  shares 
out  of  the  surplus  profits,  if  any,  on  the  year's  working 
after  the  payment  of  the  preferential  dividend  of  8  per 
cent.  The  business  of  the  company  was  acquired  from 
the  two  vendors,  who  became  two  directors  of  the 
company,  for  £8,500  cash  and  1,600  ordinary  shares  at 
£2  each.  The  rules  of  the  club  enable  members  to  in- 
troduce guests  to  the  club.  On  ordinary  nights,  being 
nights  other  than  the  *  *  entertainment  nights  * '  mentioned 
below,  the  practice  is  for  a  member  introducing  a  guest 
to  write  his  (the  member's)  and  the  guest's  name  in  a 
book  kept  for  the  purpose.  On  '*  entertainment  nights  " 
(that  is  to  say,  on  evenings  when  an  athletic  or  some 
other  display  is  being  held  in  the  theatre  of  the  club) 
the  practice  is  as  follows  : — Tickets  are  issued  to 
members  de8iix>ns  of  introducing  guests,  such  tickets 
being  taken  from  a  book  containing  the  counterfoils  of 
the  same,  and  no  person  is  allowed  to  be  admitted  to 
the  club  on  such  occasions  unless  he  produces  to  the 
officials  of  the  club  a  ticket  on  the  counterfoil  of  which 
is  written  the  name  of  the  guest  and  the  name  of  the 
member  introducing  such  guest.  There  are  provisions  in 
the  rules  of  the  club  for  preventing  persons  not  being 
members  of  the  club  from  paying  for  any  refreshment 
or  tobacco  supplied  to  them  in  the  club,  and  the  same 
must  be  paid  for  by  a  member.  These  provisions  are 
made  in  good  faith  and  notices  calling  attention  to  these 
regulations  ar^and  were*  on  the  occasions  to  which  the 
informations  referred,  posted  in  the  different  rooms  on 
the  club  premises.  Strict  instructions  were  given  both 
on  those  occasions  and  at  other  times  to  the  emplopia 
of  the  dub  to  comply  with  this  rule,  and  several 
persons,  incloding  an  ex-inspector  of  the  Metropolitan 
Police,  were  specifically  employed  to  see  that  su  -h  rule 
was  carried  out.  All  intoxicating  liquor  and  tobacco 
served  upon  the  club  premises  is  supplied  to  the  company 
and  paid  for  by  the  company's  cheque,  and  the  profit, 
if  any,  upon  the  sale  of  the  same  as  well  as  all 
profits  derived  from  carrying  on  the  club  go  into  the 
funds  of  the  company  and  are  distributed  in  dividend 
among  the  sharehoLlers.  On  the  evenings  of  April  24 
and  May  1,  1899,  which  were  "  entertainment  nights," 
the  respondent,  who  was  an  officer  of  Inland  Revenue, 
acting  on  the  instructions  of  his  superiors,  in  company 
with  H.  M.  lliorpe,  also  an  officer  of  Inland  Revenue, 
obtained  admission  to  the  club  by  means  of  tickets 
which  had  been  obtained  from,  and  the  counterfoils  of 
which  were  signed  by,  a  member.  On  April  24  the 
officers  Cope  and  Thorpe  arrived  about  9  p.m.  At  the 
door  they  handed  in  an  envelope  containing  the  tickets, 
and  passed  in  downstairs,  through  a  room  used  as  a 
refre^unent  room,  into  a  theatre.  A  boxing  competition 
was  going  on.  About  10  p.m.  there  was  an  interval, 
and  they  went  into  the  refreshment  room  they  had 
passed  through.  There  is  a  bar  on  the  left  coming  from 
the  theatre  with  tables  there.  Thorpe  ordered  supper 
for  two,  half   a  bottle  of  claret,  and  a  glass  of  gin  and 
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soda  fr3m  a  waiter.  No  quefltion  waa  askei  as  the 
offioeni  entered  as  to  their  being  members.  They  had 
signed  no  book.  What  Thorpe  ordered  was  supplied  and 
he  paid  the  waiter.  After  that  Cope  ordered  of  the 
waiter  two  cigars  and  was  supplied,  paying  2s.  After 
that  the  offioers  went  to  the  bar.  Cope  ordered  of  the 
barmaid  one  gin  and  soda  and  one  bottle  of  beer.  She 
served  the  gin  and  was  pouring  the  soda  out,  and  as  she 
was  doing  so  she  asked  if  Cope  was  a  member,  and 
wiihoot  waiting  for  an  answer  finished  pouring  it  out. 
Cope  made  no  answer,  but  put  down  2s.  The  beer  was 
sapplied,  too.  On  May  1  the  same  officers  went  to  the 
elab  again.  Thorpe  handed  in  the  tickets.  They  were 
not  asked  any  questions  and  signed  no  book.  There 
was  a  boxing  competition  going  on.  At  the  interval 
about  10  the  officers  went  into  the  refreshment  room. 
Thorpe  ordered  supper,  one  gin  and  soda,  and  one 
lemonade  and  claret,  and  cigars  of  a  waiter.  They 
were  supplied  and  ITiorpe  paid.  The  officers  went  to 
the  bar  and  Cope  ordered  from  the  same  barmaid  as  on 
April  24  one  gin  and  soda  and  one  bottle  of  Bass.  She 
said,  ••  Are  you  a  member.  Sir  P  "  Cope  said,  *•  No." 
She  said,  **  Ton  know  you  are  not  allowed  to  pay," 
and  did  not  supnly  the  liquor.  Having  regard  to  the 
circnmstances  under  which  these  officers  were  served 
and  to  all  the  evidence  before  him,  and  to  the  prerau- 
tion  against  the  service  of  non-members,  the  learned 
magistrate  was  of  opinion  that,  for  the  purposes  of  this 
case,  the  respondent  and  hi^  brother  ofPcer  were  in  the 
position  of  members  of  the  club,  that  they  were,  in 
fact,  taken  and  assumed  by  the  waiters  and  barmaid 
who  supplied  to  them  the  refreffhrnents,  tobacco,  and 
liqnors  as  above  stated  to  be  members  of  the  club,  and 
iroder  that  assomption  the  officers  were,  in  fact,  supplied 
by  the  waiters  and  barmaid  as  members  of  the  club.  He 
thought  that  if  the  waiters  or  a  barmaid  had  know- 
ingly supplied  non-members  they  would  have  acted 
beyond  the  seope  of  their  authority  in  so  doing.  He 
found  as  a  fact  that  they  sold  the  liquors  and  tobacco 
to  the  officers  thinking  they  were  members  ;  and  he 
declined  to  deal  with  the  case  as  one  of  a  sale  to  non- 
members  of  the  club.  It  was  also  proved,  and  the 
learned  magistrate  found  as  a  fact,  that  the  appellants 
on  April  24  and  May  1  made  a  practice  of  selling  and 
did  sell  both  intoxicating  liquors  of  the  kinds  mentioned 
in  the  informations  and  tobacco  to  members  of  the  club. 
The  learned  magistrate  was  of  opinion,  upon  the 
evidence  before  him,  that  the  appellant  company  was 
carrying  on  the  business  of  a  proprietary  club,  the 
goodwill  and  fixtures  whereof  the  company  had  bought  ; 
that  the  company  was  a  separate  legal  entity  distinct 
from  the  club  and  also  distinct  from  its  shareholders  ; 
that  the  refreshments,  liquors,  and  tobacco  were  the 
property  of  the  compauy  and  not  in  any  way  the  pro- 
perty of  the  members  of  the  club  ;  that  the  refreshments, 
liquors,  and  tobacco  were  sold  by  and  for  the  company 
to  the  individual  members  of  the  elub  who  were 
supplied  therewith  by  the  waiters  and  barmaid  ;  that 
all  the  praflts  from  the  sale  of  the  refreshments,  liquors, 
and  tobacco  to  members  of  the  club,  and  from 
earryiug  on  the  club,  were  the  property  of,  and 
reeeived  by,  the  company,  and  were  divisible  amongst 
the  shareholders  of  the  company  as  such  according  to 
their  reapeotive  rights  as  such  shareholders  ;  that  the 
managers,  waiters,  barmaid,  and  other  servants 
employed  in  the  club  were  the  servants  of  the  company  ; 
that  there  was  no  transfer  of  the  property  in  any  liquor 
or  tobacco  until  the  particular  liquor  or  tobacco  was 
supplie  1  and  handed  to  the  member  of  the  club  ordering 
it,  and  who  was  in  fact  thereby  bound  to  pay  for  it  ; 
and  that  such  transaction  of  supplying  and  handing  over 
the  liquor  and  tobacco  was  a  sale  thereof.  The 
learned  magistrate  accordingly  convicted  the  company 
of  two  oftenoes  against   6  Geo.  IV.,  c.  81,  section  26, 


for  retailing  spirits  without  a  licence  on  April  24  and 
May  1  respectively  ;  of  two  offences  against  the  same 
enactment  for  dealing  in  tobacco  without  a  licence  on 
the  same  dates  ;  of  two  offences  against  23  and 
24  Vict.,  c.  27,  section  19,  for  selling  wine  by  retail 
without  a  licence  on  the  same  dates  ;  and  of  one 
offence  against  4  and  5  Will.  IV.,  c.  85,  section  17, 
for  retailing  beer  without  a  licence.  He,  however, 
stated  the  present  case. 

Mr.  Lawson  Walton,  Q.C.,  and  Mr.  Charles  Mathews 
appeared  for  the  apf:ellants  ;  and  the  Attorney-General, 
Mr.  Danckwerts,  Q.C.,  and  Mr.  Bowlatt  for  the 
respondent. 

Hie  CoUBT,  without  hearing  counsel  for  the 
respondent,  dismissed  the  appeal. 

Mr.  Justicb  Channbll  said  a  good  many  eases  had 
been  cited  and  the  principle  of  those  cases  had  been 
discussed  ;  but  this  case  must  be  decided  on  its  own 
special  facts.  The  law  as  to  purely  members'  clubs 
must  be  taken  to  be  settled — namely,  that  for  such 
clubs  no  licence  is  required.  The  form  gone  through, 
when  a  member  obtained  and  paid  for  liquor,  was  held 
not  to  be  a  sale  of  liquor  such  as  to  make  the  licensing 
laws  applicable,  but  to  be  merely  a  form  of  distributing 
common  property.  The  case  was  treated  as  being 
analogous  to  the  case  of  persons  living  together  in  the 
same  house  and  ordering  a  cask  of  beer  on  a  joint 
account,  making  an  arrangement  among  themselves 
that  each  should  pay  for  the  beer  drunk  by  him.  That 
being  the  principle  applicable  to  members'  clubs,  it  was 
further  held  that  the  principle  was  not  defeated  by  the 
fact  that  the  property  is  vested  for  the  purposes  of  con- 
venience in  trustees.  In  such  eases  the  property  was  in 
the  trustees,  and  the  members  of  the  elub  had  certainly 
no  legal  property  in  the  excisable  articles.  Tliey  had, 
however,  an  interest  in  them,  and  the  case  was  treated 
as  if  the  property  had  been  in  them,  and  the  obtaining 
and  paying  for  liquor  by  the  members  was  treated  as  a 
mere  distribution  of  property,  in  which  they  had  a 
common  interest.  Mr.  Lawson  Walton  might  be  right 
in  saying  that  a  corporation  might  be  constituted  of 
the  members  of  a  club  which  would  stand  exactly  in 
the  position  occupied  by  the  trustees  in  the  ordinary 
case  of  a  members'  club.  That  was,  it  might  be, 
established  by  **  Newell  v.  Hemingway"  (68  X.J'., 
M.C.,  46),  though  the  case  was  possibly  to  be  explained 
on  the  ground  that  the  proceedings  were  against 
the  manager,  and  not  against  the  company.  He 
would  express  no  opinion  on  these  points.  Then  as 
to  the  case  of  proprietary  clubs,  he  would  imitate  the 
caution  of  Mr.  Justice  Wright.  He  would  not  say 
that  a  proprietary  club  might  not  be  so  constituted 
as  to  come  within  the  principle  applicable  to  a  members' 
club.  But  in  the  ord'nary  case  the  proprietor  managed 
the  whole  thing,  the  property  was  his  both  legally  and 
in  fact,  and  he  made  a  profit  out  of  the  concern.  It 
was  impossible  to  bring  that  case  within  the  priuciple 
applicable  to  members'  (dabs.  In  the  case  of  a 
members'  dob  it  did  not  siioiify  whether  there  was  a 
profit  or  Dot,  because  the  profits  were  applied  in  the 
general  purpose  of  the  club  and  the  transaction  was 
still  only  a  distribution.  But  in  the  case  of  a  pro« 
prietary  club  the  qnestion  whether  the  proprietor  is 
carrying  on  the  concern  for  profit  was  important,  as 
was  brought  out  by  the  Irish  case  of  "  Lynam  ▼. 
O'Reilly  "  ([1898]  2  I.R.,  48).  It  was  dear  that,  in 
the  case  of  an  ordinary  proprietary  club,  there  was  a 
sale  and  a  sale  by  retail  of  refreshments  to  the 
members  ;  and  he  thought  that  was  decided  by 
•*  Bowyer  v.  Percy  Supper  Club  "  (L.R.  [1893], 
2  Q.B.,  154),  because,  although  Mr.  Justice  Mathew 
said  he  did  not  agree  with  the  magistrate  on  a  question 
of  fact,  it  was  not  to  be  assumed  that  the  case  was 
decided  on  that  ground,  and  he  thought  the  judgments 
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■ho wed  that  it  was  Dot  deei<)ei  on  that  ground.  It 
romained  to  deal  with  the  present  case.  It  was  not  a 
case  in  which  the  members  of  the  dab  were  incorporated 
into  a  corporation  consisting  wholly  of  the  members  of 
the  olnb.  If  that  had  been  so  there  woul  I  be  mu'sh 
force  in  the  argument  that  the  corporation  stno  I  merely 
in  the  pos'tion  of  trustees,  and  that,  thoagh  in  law  a 
corporation  is  a  distinct  leg\l  cntHy  from  its  members, 
the  arrangement  was  merely  a  means  of  distributing 
amon;  thn  members  of  the  club  and  o^  the  corporation, 
who  wjuld  be  i  lentieal,  property  in  which  they  hai  a 
common  intereH.  But  here  the  conpany  was  not  a 
mere  iicor Deration  of  members  of  the  club.  There  were 
oatside  shareholders.  The  company  was  therefore  a 
legal  entity  which  was  not  e'th»r  in  law  or  in  fact 
identical  with  the  club.  To  that  outsile  body  the 
property  of  the  club  belouged.  Conspqueutly  the  case 
was  brought  within  the  principle  applicable  to  an  ordi- 
nary proprietary  club.  TV'ie  the  proprietor  was  incor- 
porated ,  but  the  corporate  pronrietor  made  profits  and 
paid  difidenis.  For  the  reasons  he  had  given  the  case 
dii  not,  in  his  opioion.  oom*^  within  the  case  of 
members'  clubs,  but  w<is  withio  th^it  class  of  pro- 
prietary clubs  where  there  is  a  sale  from  the  proprietor 
to  the  members,  both  within  the  meaning  of  the  Excise 
Acts  and  of  section  3  of  the  Licensing  Act,  1872. 

Ma.  Ju^iGB  BUCKNILL  concurred. 

[Solicitors— Lea  and  Lea,  for  the  appellants  :  Soli- 
citor to  the  Inland  Revenue  Commiss'oaers,  for  the  re- 
spondent.] 
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Court  of  Appeal  (^Lindley,  M.R., 
Vaughan  Williams  and  Romer, 
L..W.) 

HOPE  V.    WALTKE.* 

Specific  Performance — Agreement  for  purchase  of 
freehold  property — Decree  refused. 

At  the  date  of  the  contract  for  the  purchase  of 
freehold  premises  they  were,  unknown  both  to 
vendor  and  purchaser,  being  kept  as  a  disorderly 
house.  On  this  fact  coming  to  the  knowledge  of 
the  purchaser  he  would  not  complete. 

Decree  of  specific  performance  refused. 

This  was  an  appeal  from  a  decision  of  Mr.  Justice 
Oozens-TTardy  dated  March  17.  The  action  was  brought 
for  sp'Hsific  nerformance  of  an  agreement  to  purchase 
property  which  was  describei  in  the  particulars  of  sale 
as  **  the  el'gible  freehold  property  for  investment  com- 
prsin*?  the  brick-built  corner  houne  and  shop.'*  Then 
followed  a  dH8';ri')tion  of  the  ac^'.ommodation.  and  the 
property  was  described  *'  as  let  on  a  quarterly  tenancy 
under  an  agreement  datpd  July  20,  1895,  at. 
a  rent  of  £55  per  annum.''  The  action  was 
brought  by  the  seniors,  who  were  trustees  for  sale. 
For  the  purpose  of  the  action  it  was  assumed  that,  at 
the  date  of  the  contract  and  for  some  time  before,  the 
property  in  question  ha  i  been  used  for  immoral  purposes, 
and  that  in  1 897  the  tenant  ha  1  be^n  convicted  for 
keeping  it  as  a  disorderly  honse.  It  was  admitted  that 
neither  the  vendors  nor  the  purchaser  were  aware  at  the 
date  of  the  contract  of  the  iropriper  uae  to  which  the 
premises  were  being  put.  The  defendant  resisted 
the  cHim  for  specific  performance  and  counter- 
claimed  for  rescission  of  the  contract  upon  the 
ground  that  the  prorierty  was  being  used  as  a  disorderly 
house.  Mr  Justice  Cosens-Hardy  held,  upon  the 
ai'ihirity  of  some  observations  of  Vice-Ch  ncellor 
Wlgram  in  *»  Lucas  ▼.  Jaraps  "  (7  Ha.,  410,  418),  that 
inasmuch  as  both  parties  were  ignorant  of  the  existence 

»R«port6d  by  H.  B.  Hcmmino,  JC«q.,  Bnrrister-at-Law. 


of  the  nuisance  there  was  no  sufficient  ground  for  re* 
fusing  specific  performance,  and  he  gave  judgment  for 
the  plaintiffs.    The  defendant  appealed. 

Mr.  Eve,  Q.C.,  and  Mr.  Tomlin  were  for  the  defend- 
ant ;  and  Mr.  Astbury,  Q.C.,  and  Mr.  R.  B.  Yardley  for 
the  plaintiffs. 

The  GocTBT  allowed  the  appeal. 

The  Mastsb  of  the  Rolls  felt  rather  strongly  that 
this  was  a  case  in  which  it  would  be  wrong  to  grant 
specific  performance.  It  would  be  almost  a  scandal  if 
the  Court  having  the  power  to  refuse  the  extraordinary 
remedy  of  specific  performance  were  to  thrust  down  the 
throat  of  an  innocent  person  the  obligation  of  becoming 
the  buyer  of  a  house  kept  as  a  brothel.  It  was  true  that 
the  plaintiffs  did  not  know  of  the  character  of  the 
house  they  were  putting  up  for  sale  or  of  the  con- 
viction of  their  tenant  ;  and  the  same  obserratioik 
applied  to  the  purchaser,  who  was  no  more  to  blame 
than  the  plaintiffs.  But  before  the  time  for  completion 
he  found  it  out.  It  was  said  that  npon  the  authorities 
the  defendant's  objection  ought  not  to  prevail.  His 
Lordship  was  not  prepared  to  say  that  the  counterclaim 
by  which  the  defendant  sought  to  set  aside  the  contract 
could  be  supportei.  He  thought  it  could  not.  Nor 
was  he  prepared  to  say  that  the  plaintiffs  conld  not 
maintain  an  action  for  damages.  But  when  the  Court 
was  asked  to  exercise  its  extraordinary  jurisdiotionf 
he  thought  that  this  was  a  case  in  which  the  Court 
ought  to  hold  itn  hand.  Apart  from  the  legal  aspect  of 
the  case  the  position  of  a  man  who  became  the  owner 
of  a  disorderly  house  was  not  an  enviable  one  ;  it  was 
a  position  to  which  a  stigma  attached,  and  under  the 
provisions  of  the  Criminal  Law  Amendment  Act,  1886» 
if  he  did  not  turn  out  the  tenant  he  would  be  liable  to 
criminal  proceedings.  To  force  such  a  position  as  that 
upon  a  man  was  contrary  to  those  principles 
of  justice  and  fairness  by  which  this  Court 
was  always  guided  in  the  exercise  of  its 
jurisdiction.  The  only  authority  which  had  any 
tciiring  on  the  case  was  that  of  **  Lncas  v. 
James,"  but  that  case  was  entirely  dietinguishable. 
lliere  the  purchaser  resisted  specific  performance  on  the 
ground  that  there  was  a  disreputable  house  some  doors 
off  the  premises  he  had  contracted  to  buy.  That  was  a 
totally  different  cafic  from  this.  His  Lordship  based  his 
jo'^gment  in  this  case  upon  the  grounds  that  this  Court 
would  not  compel  a  man  to  buy  property  which,  if  he  took 
no  steps  to  prevent  it,  would  expose  him  as  owner  to 
criminal  proceedings  by  reason  of  its  state  at  the  time  of 
the  sale,  unless  he  knew  or  ought  to  have  known  of  the 
state  of  the  property.    The  appeal  would  be  allowed. 

LoBD  Justice  Vaughan  Williams  concurred. 

Lord  Justice  Rombb  said  that  he  felt  more  doubt 
on  the  subject  than  the  Master  of  the  Rolls,  but  was  not 
prepared  to  difler  from  the  other  members  of  the 
Court. 

[Solicitors— Attree,  Johnson,  and  Ward  ;  Shoubridge 
and  May.] 


Court  of  Appeal   (A.  L.  Smith,  \  1900. 

Rigby,  and  Collins,  L.JJ.)      $  Jan.  26. 

THE  SNABK.* 

Negligence — Employment  of  contractor — Liability 
of  principal — Salvage    operations — Wreck  not 
properly  lighted. 
Decision  of   Gorell  Barnes,    J.    (15    The  Times 

L.R.,  170)  affirmed. 


This    was    an    appeal   by   the   defendants   from  the 
judgment  of   Mr.    Justice   Barnes,  reported   in   16  The 
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Time$  L.R.,  170  ;  [1899]  P.,  74.  The  pUintifFs 
-were  the  owDers  of  the  steunihip  Vecta,  and  the 
defendants  were  the  owners  of  the  bar^e  Snark.  The 
action  was  in  peramam  to  recover  damages  for  injuries 
to  the  Vesta,  owing  to  her  having  run  upon  the  Snark, 
which  had  been  sunk  in  the  fairwaj  of  the  Thames,  off 
Cuckolds  Point.  The  Snark,  without  any  negligence  on 
her  part,  had  been  sunk  by  a  collision  with  a  steamer 
on  August  1,  1897,  at  about  12  15  a.m.  The  owners 
of  the  Snack  employed  a  contractor  named  Forrest,  who 
was  called  an  *'  underwaterman  "  and  was  familiar  with 
that  class  of  work,  being  frequently  employed  by  the 
niames  Conserrancy,  to  raise  the  Snark  for  a  fixed 
sum.  Forrest  went  to  the  Thames  Conservancy  and 
gave  them  notice  of  the  wreck,  and  on  August  2  the 
Thames  Conservancy  sent  a  mark  boat  to  the  spot,  for 
which  the  defendants  paid  them.  Forrest  then  got  his 
plant  ready  and  relieved  the  Thames  Conservancy  of  the 
task  of  marking  the  sunken  barge,  and  on  the  next  day 
the  Thames  Conservancy's  mark  boat  was  removed. 
Forrest  was  guilty  of  negligence  in  marking  the  barge, 
and  in  consequence  the  Vesta  ran  upon  the  sunken  barge 
and  was  seriously  damaged.  The  defendants  contended 
that  they  were  not  liable  for  the  default  of  Forrest,  who 
was  an  independent  contractor,  and  to  whom  the 
possession  and  control  of  the  barge  had  been  handed 
over.  Mr.  Justice  Barnes  held  that,  though  the  de- 
fendants had  placed  Forrest  in  physical  custody  of  the 
barge  for  the  sole  purpose  of  raising  it,  they  retained  the 
possession  and  control,  and  that,  therefore,  they  were 
liable. 

Mr.  F.  Lainq,  Q.C,  and  Mr.  Laxtbiston  Batfen, 
for  the  defendants,  contended  that  there  >\-a8  no  duty 
on  the  defendants  to  raise  the  barge.  They  had  a  right 
to  abandon  it  altogether.  They  had  also  a  right  to 
abandon  possession  of  the  barge  to  a  contractor  for  the 
purpose  of  raising  her,  and  the  defendants  would  not 
be  liable  for  the  negligence  of  the  contractor.  The 
question  of  property  was  not  material  ;  the  question 
was  one  of  possession.  The  same  principle  must  apply 
as  in  the  case  of  the  handing  over  of  the  ]ios8iission  of 
a  barge  afloat.  In  the  case  of  a  highway  on  land  a 
person  could  not  leave  an  obstruction  u]>on  it.  But  a 
person  was  not  responsible  for  leaving  a  ship  accidentally 
sunk  at  sea.  In  such  cases  as  **  Hardaker  v.  Idle  District 
Council  "  ([1896],  1  Q.B.,  335)  the  work  which  the  con- 
tractor was  employed  to  perform  was  itself  dangerous 
work,  and  therefore  it  was  held  that  the  person  could  not 
escape  liability  by  employing  an  independent  contractor. 
In  the  present  case  the  defendants  employed  Forrest 
to  do  a  perfectly  harmless  thing — namely,  to  raise  the 
sonken  barge.  The  sunken  barge  was  the  danger,  an<l 
not  the  raising  of  it.  Hie  case  would  be  different  if  the 
defendants  had  employed  Forrest  to  sink  the  barge. 
They  also  referred  to  *•  Bex  v.  Watts  *'  (2  Esp.,  676)  ; 
•*  Brown  v.  Mallett  "  (5  C.B.,  599)  ;  «*  White  v. 
Crisp  "  (10  Ex.,  321);  *•  The  Douglas  "  (7  P.D.,151)  ; 
"  The  Utopia  •'  ([1898],  A.C.,  492)  ;  "  The  Crystal  " 
([1894],A.C.,  508)  ;  *'  Holliday  v.  National  Telephone 
Company  *'  ([1899],  2  Q.B.,  392)  ;  *'  Beven  on  Negli- 
genee."  second  edition,  vol.  i.,  p.  493. 

Mr.  Carver,  Q.C,  and  Mr.  C.  Stubbs,  for  the 
plaintiffs,  were  not  called  upon. 

The  CouBT  dismissed  the  appeal. 

LoBD  JiTsncB  A.  L.  Smith  said  that  the  defendants 
entered  into  a  contract  with  Forrest  under  which 
Forrest  was  to  raise  the  sunken  barge.  The  defendants 
did  not  in  any  way  abandon  their  property  in  the  barge. 
Forrest  was  guilty  of  negligence  in  connexion  with  the 
marking  of  the  sunken  barge,  in  consequence  of  which 
the  Vesta,  while  navigating  the  river,  ran  upon  the 
barge  and  was  damaged.  The  question  was  whether 
the  defendants  were  liable  for  the  damage  so  caused. 
It  was  said  that   they   were  not  liable  because  they  ha<l 


delegated  the  job  and  the  proper  lighting  of  the  sunkeo 
barge  to  an  hidependent  contractor.  Ibe  Thames  was  a 
highway,  and,  in  his  Lordship's  opinion,  Forrest  was 
put  to  do  work  which  was  likely  to  cause  injury  to 
passing  ships  unless  proper  precautions  were  taken. 
Hiis  Court  had  in  several  oases,  and  notably  in  **  Hard- 
aker V.  Idle  District  Council,  *'  laid  down  the  law  with 
regard  to  the  liability  of  a  person  who  employed  an  inde- 
pendent contractor  to  do  certain  work.  In  "  Penny  v, 
Wimbledon UrbanDistrict  Council  "  ([1898],2  Q.B.,212) 
Mr.  Justice  Bruce  laid  down  the  law  thus  : — *'  When 
a  person  employs  a  contractor  to  do  work  in  a  place 
where  the  public  are  in  the  habit  of  passing,  wbidh.  work 
will,  unless  precautions  are  taken,  cause  danger  to  the 
public,  an  obligation  is  thrown  upon  the  person  who 
orders  the  work  to  be  done  to  see  that  the  necessary  pre* 
oautions  are  taken,  and  that  if  the  necessary  precautions 
are  not  taken  he  cannot  escape  liability  by  seeking 
to  throw  the  blame  on  the  contractor. "  That  case  came 
to  this  Com't  on  appeal  ([1899],  2  Q.B.,  72)  and  he  (the 
Lord  Justice)  had  adopted  every  word  of  that,  and  he 
desired  to  adopt  it  again.  The  present  case  fell  directly 
within  that  rule  of  law.  It  was  said  that  that  rule  did 
not  apply  in  its  unqualified  terms  to  matters  arisung  at 
sea  or  in  a  navigable  highway  like  the  Thames.  Ko  doubt 
there  was  this  distinction,  that  if  a  barge  was  sunk  in 
the  Thames,  it  was  in  the  power  of  the  owner  to 
abandon  it  and  to  refuse  to  have  anything  more  to  do 
with  it.  In  such  a  case  it  seemed  that  the  Thames  Con- 
servancy must,  under  their  statute,  come  in  and  remove 
the  obstruction.  It  seemed  to  his  Lordship  from  the 
judgment  of  the  Privy  Council  in  **  The  Utopia  "  that, 
though  it  was  in  the  power  of  the  owner  to  abandon  tha 
sunken  vessel,  until  he  abandoned  it  he  was  liable  in  the 
ordinary  way,  and  if  the  work  to  be  done  was  such  that  be 
could  not  escape  liability  by  delegating  its  execution  to 
an  independent  contractor,  he  was  liable  for  the 
negligence  of  the  independent  contractor.  In  **  The 
Utopia  "  the  Privy  Council  said  that  **  the  lesalt  of 
these  authorities  may  be  tiius  expressed.  Tlie  owner  of 
a  ship  sunk,  whether  by  his  default  or  not  (wilful  mis- 
conduct probably  giving  rise  to  different  considerations), 
has  not,  if  he  abandon  the  possession  and  control  of  her, 
any  responsibility  either  t4>  remove  her  or  to  pioteet 
other  vessels  from  coming  into  collision  with  her.  It 
is  equally  true  that  so  long  as,  and  so  far  as,  posses- 
sion, management,  and  control  of  the  wreck  be  not 
abandoned,  or  properly  transferred,  there  remains  on 
tiie  owners  an  obligation  in  regard  to  the  protection  of 
other  vessels  from  receiving  an  injury  from  her." 
Where  was  there  any  evidence  that  the  owners  of  this 
barge  had  abandoned — or  properly  transferrer! — ^the 
possession,  management,  an<l  control  of  the  barge  within 
the  meaning  of  that  decision  *c  There  was  no  such 
evidence.  They  employed  Forrest  to  raise  the  barge 
for  themselves.  For  these  reasons,  in  his  opinion,  the 
jurlgment  of  the  learned  Judge  was  right. 

LoBD  Justice  Rigbt  and  Lobd  JusrriCB  Collins 
concurred. 

[Solicitors — Stokes  and  Stokes,  for  the  plaintiffs  ;  J. 
A.  and  H.  E.  Famfleld,  for  the  defendants.] 


Chan.  Div.  | 
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Jan.  26. 


(Cozens-Hardy, 

IN  RE  THE  COOLOABDIB  GOLDTIELDS— EX  PARTE 
HAMILTON  AND  FLEMING.* 

Solicitor — ^Liabilities — ^Personal  undertaking. 

Certain  nnstamped  documents  were  allowed  in 
evidence  on  the  undertaking  of  the  solicitor  for 
the  defendants  (a  company  which  shortly  afterwards 
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Mit  into  liquidation)  to  pay  the  stamps  and 
nalties:  held,  that  the  solioitors  were  person- 
y  liable  to  carry  out  this  undertaking. 


%iB  was  an  imporfcaat  application  arising  out  of  the 
t  that  a  solicitor  had,  in  order  to  pat  in  evideaoe  un- 
mped  documents  on  behalf  of  his  clients,  in  accord- 
ie  with  the  usual  practice  of  the  Chancery  Division, 
'en  his  personal  undertaking  to  pay  for  stamps  and 
lalties  to  a  large  amount,  and  his  client  turned  out 
olvent.  The  application  was  heard  on  Wednesday, 
I  17  th  inst. 

lis  LOBDSHIP  gave  judgment  as  follows  : — In 
s  case  two  applications  were  made  by  share- 
Iders  seeking  to  have  their  names  removed  from 
>  register  of  shareholders  in  the  company  on  the 
)nnd  substantially  that  the  prospectus  on  the  faith  of 
ich  they  had  applied  for  shares  contained  statements 
ich  were  false.  The  motions  came  on  before  me  in 
ly  last.  Witnesses  were  examined  and  cross-examined, 
unsel  for  the  company,  in  the  course  of  the  cruss- 
ftmination  of  one  of  the  applicant's  witnesKes.  pro- 
led  to  put  in  certain  documents  which  were  unstamped 
3  which  plainly  required  to  be  stamped.  I  pointed 
k  the  difficulty,  having  regard  to  section  14  of  the 
unp  Act,  1891.  That  section,  so  far  as  is  material, 
as  follows  : — "  Upon  the  production  of  an  instrument 
irgeable  with  any  duty  as  evidence  in  any  Court  of 
dl  jurisdiction  in  any  part  of  the  United  Kingdom,  or 
Tore  any   arbitrator   or   referee,  notice  shall  be  taken 

the  Judge,  arbitrator,  or  referee  of  any  omission  or 
inffieiency  of  the  stamp  thereon,  and  if  the  instrument 
one  which  may  legally  be  stamped  after  the  execution 
sreof  it  may,  on  payment  to  the  officer  of  the  Court 
lose  duty  it  is  to  read  the  instrument,  or  to  the  arbi- 
ktor  or  referee,  of  the  amount  of  the  unpaid  duty, 
d  the  penalty  payable  on  stamping  the  same  and  of  a 
rther  sum  of  one  pound,  be  received  in  evidence, 
ring  all  just  exceptions  on  other  grounds.''  Counsel 
Breupon  communicated  with  his  profesnonal  client, 
d,  upon  an  undertaking  being  given  by  the  company's 
lioitors  to  stamp  a  certain  deed,  the  matter  proceeded. 
lis  course  was  adopted  with  referenoe  to  several 
ailar  documents  which  the  eompany's  eounsel  desired 
use  in  opposition  to  the  case  of  the  applicants. 
te  deeds  and  documents  thus  tendered  did  not,  in 
r  opinion,  assist  the  company.  On  the  contrary, 
By  helped  the  applicants.  In  the  result  I  allowed  the 
plications  with  costs.    The  solicitor,  who  was  present 

Court,  seems  to  have  been  imder  the  impression 
at  he  was  not  giving  a  personal  undertaking,  and  he 
mediately  endeavoured  to  be  relieved  from  his  under- 
king.  It  is  stated  that  to  stamp  the  documents  will 
st  several  hundred  pounds.  When  an  applioation  by 
e  solicitors  was  made  to  me  on  July  25,  ex  parte,  I 
clined  to  entertain  it  without  notice  being  given  to 
e  company  and  to  the  Inlsnd  Revenue  authorities, 
lis  application  is  reported  in  the  **  Weekly  Notes  for 
99,"  p.  128.  Certain  communications  have  since 
ken  place  between  the  solicitors  and  the  Inland 
»venue  authorities,  but  nothing  more  has  been  done. 
M  orders  are  not  and  cannot  be  drawn  up,  although 
t  montfas  have  elapsed.  The  applicants  still  remain 
I  the  register.  Meanwhile,  the  company  has  been 
>und  up  by  the  Court  on  the  ground  of  insolvency, 
ader  these  circumstances  the  applicants  now  apply  by 
[>tlon  for  direotions  that  the  orders  made  on  the 
aring  of  the  motions  on  July  21  may  be  drawn  up 
rthwith,  omitting  from  such  orders  the  unstamped 
>euments,  the  company's  liquidator   undertaking    not 

appeal  from  the  orders,  or  in  the  alternative  that  the 
lioitors  may  be  committed  for  contempt  in  making 
fault  in  carrying  out  their  imdertaking  to  stamp  the 


documents,  or,  as  a  further  alternative,  that  the  solicitors 
may   be   ordered   to   stamp  such   documents   with  the 
proper  stamp  duty  within  four  days  after   service   upcn 
them   of   the   order.      The    notice   is   served  upon  the 
company  and  its  liqaidator.    lliey  are  willing  to  under- 
take to  withdraw  the  pending  appeals    from  my  order, 
as  they  do  not  desire  to  prosecute   those   appeals.    The 
other   respondents   are    the    solicitors   who    gave     the 
undertaking     and     the     Board    of   Commit  sioners   for 
Inland  Revenue.    Notwithstanding  the  ex{  ress  language 
of  section  14    of   the  Stamp  Act,  1891,  it  is  the  settled 
practice   to   allow    an    unstamped  document  to  be  used 
upon  the  personal  undertaking,  not  of  the  parties  to  the 
action,  but  of  solicitors    viho  are  officers  of  the   Court, 
to  stamp   it   and   to    produce   it  so  stamped  before  the 
order  is  drawn  up.      I    have   endeavoured   to  ascertain 
the  origin    of    this   practice.      The  earlier  Stamp  Acts, 
so  far  as  my  investigations  have    extended,  do  not  con- 
tain any  provision  similar  to   section    14  of  the  Act  of 
1891.    The  Consolidation  Act  of  1854  (17  and  18  Vict., 
c.  83)    only   enacts   in    section   27    that   every  inatm- 
ment  liable  to  stamp  duty  shall  be  admitted  in  eridenoa 
in   any    criminal    proceeding,  although   it  may    not  be 
properly  stamped.    But   by   section    28  of  the  CommoA 
Law   Procedure    Act,  1854,  which   received   the  Royal 
Assent  two   days   later,  it   was   enacted  as  follows  s — 
**  Upon  the  production  of  any  document  as   evideoioe  at 
the   trial   of   any   cause,  it   shall   be   the   duty  of  the 
officer   of   the   Court   whose   duty   it   is  to  read  suda 
document   to   call   the    attention   of  the  Judge  to  any 
omission   or   insufficiency   of   the  stamp,  and  the  docu- 
ment if  unstamped  or  not  sufficiently  stamped   shall  not 
be  received  in  evidence   until   the  whole  or  ^as  the  caoe 
may  be)  the  deficiency  of  the  stamp  duty  and  the  penalty 
required  by  statute,  together  with  the  additional  penalty 
of  £1  shall  have  been  paid."    Section  29  gives   cartsun 
consequential   directions.    These  sections  were  repesded 
in  1870, and  subsequently  re-enacted  in  section  16  of  tlae 
Stamp  Act,  1870.    This  again  was  repealed  and  in  sub* 
stance  re-enacted   in  1891,  the   chief   distinction  beia^ 
that  the  obligation  now  rests   du*ectly  upon   the  Judge, 
and  not  upon   any  officer  of   the  Court.     I  am  indebted 
to    Mr.  Lavie,   the    Registrar,  for   a   note   of  the  case 
which  I  believe  to  be  the  origin  of  the   settled   practicse 
to  which  I  have  referred.     On  the    20th  of    July,  1855» 
a  cause  of  *'  Jennings  v.  Christopher  "  came  on  before 
Sir  John  Romilly  on  motion   for  judgment,  and  the  fol- 
lowing is   an    extract  from  the  Registrar's  minute,  fol. 
218  : — **  Collins  proceeds  to  show  his  title.    The  agree- 
ment referred  to.    Mr.  Roupell  says  it  is  not  stamped. 
The  solicitor  tenders   the   money  to  the  Registrar,  who 
protests.    Court  reads  the  Act  as   to   this  clause,  and  is 
of  opinion  that,  though   under   the   clause   in   the  Act 
making  these   selections  applicable  to  all  Courts  of  civil 
jurisdiction,  tbis   Act   is   applicable   to  this  Court,  yet 
that  there  is   no   officer  of  this   Court  now,  unless  it  be 
the  Clerk  of   Records   and   Writs,  who  answers  the  de- 
scription of  the  officer  of  Court  whose  duty  it  is  to  read 
the  documents,  &c.    Certainly  not  the   Registrar.    Mr. 
Blaxland,    the   solicitor   for   the  plaintiff,  undertaking 
that  the  proper  stamp   shall   be   paid   and   affixed,   let 
this  cause  proceed.    And  at  the  end   of  the  entry  relat- 
ing to  the  cause    are    the   following  — See  that  memo- 
randum is  duly  stamped  before  drawing  up  decree.    The 
memorandum  was   duly    stamped   before  it  was  entered 
in  the   order."    It   win   be   observed   that   the  Court 
accepted  the   undertaking    of  the  solicitor,  without  re- 
quiring any    signature  of  the    Registrar's  book  or  other 
document.    The  advantages  of  the  practice  are  obvious. 
It  is  not   always  easy   to   settle  at   once  what  is  the 
amount  of  the  stamp  duty,  and,  moreover,  it  may  well 
be  that  when  the  amount   required  is  known  the  cash  is 
not  at  the   moment   in  Court.    It  would    be  in  the  last 
degree  inconvenient  and  undesirable  to  direct  aa  action 
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to  ttooi  oTer  in  the  mid  lie  of  the  trial  in  order  that  a 
doeamsnt  mif^ht  be  stamped.  The  Court,  therefore, 
aooepts  the  undertaking  of  its  own  officer  that  the 
document  shall  be  stamped  before  the  order  is  drawn  up 
as  satisfying  the  obligations  of  the  statute.  The  Court 
looks  to  its  own  officer,  and  leaves  that  officer  to  claim 
indemaity  from  his  own  client.  I  am  not  aware  of  any 
difficulty  having  arisen  until  the  preseat  ease.  Sir  John 
Romilly  in  1862  refers  to  it  as  the  ordinary  course.  See 
'*  Re  Ward  *'  (31  Beavao,  p.  1),  where  he  says,  **  The 
Court  accepts  the  undertaking  of  sol iei tors  to  pay  the 
penalty  of  not  stamping  an  agreement  and  various 
other  aets,'*  and  he  proceeds  to  say  : — **  I  am  never 
informed  whether  they  are  performed  or  not,  1  have 
not  the  slightest  donbt  that  they  are  performed  in 
every  ease,  bat  if  it  afterwards  came  to  my  knowledge 
thai  the  act,  without  the  performance  of  which  the 
case  could  not  have  properly  been  heard,  had  not  been 
performed,  or  that  the  money  had  nut  been  paid,  I 
should  compel  the  solicitor,  at  the  instance  of  anybody 
interested  in  the  matter,  to  make  good  his  undertaking 
or  aanertion  on  the  faith  of  which  the  Court  had  acted  ; 
it  is  no  answer  to  say  that  it  was  the  duty  of  many 
other  persons  to  look  into  the  matter  and  see  that  the 
act  was  duly  performed.'*  See  also  **  Seton  on 
Decrees,"  4th  Ed.,  p.  26.  In  this  state  of  circum- 
stances it  seems  to  me  to  be  dear  that  an  undertaking 
was  given  to  the  Court  by  the  company's  solicitor, 
acting  through  the  member  of  their  firm  who  was 
present  in  Court.  This  is  not  seriously  disputed,  for 
the  application  to  be  relieved  from  the  undei  taking 
pre-snpposes  that  the  nniertaking  was  given.  I  think 
it  is  of  the  utmost  importance  that  such  an  undertaking 
given  by  officers  of  the  Court  should  not  be  released 
without  the  consent  of  the  person  or  persons  for  whose 
benefit  the  nniertaking  was  given.  Those  persons  in  the 
present  case  are  the  Commiisioners  for  inland  Hevenue. 
They,  through  their  counsel,  state  that  they  have  no 
power  to  waive  the  stamping  of  the  docnments, 
althongb  they  can  and  will  in  the  present  case  waive 
penalties,  and  they  insist  for  the  protection  of  the 
Kevenne  that  the  undertaking  given  should  be  enforced. 
On  the  other  hand,  I  think  it  is  not  just  that  the 
applicants,  who  have,  by  their  own  evideoce,  established 
a  title  to  relief,  should  be  prevented  from  obtaining 
relief  by  reason  of  the  failure  of  their  opponents  or  of 
their  opponents'  solicitors  to  stamp  documents  which 
were  pot  in,  not  by  the  applicants,  but  by  the  opponents. 
If  I  make  no  order  on  the  present  motion,  it  may  be 
that  the  applicants  will  have  to  pay  several  hundred 
poon-ls  before  they  can  get  the  order  made  by  me  in 
July  la5t  perfected.  I  think  I  shall  be  doing  whst  is 
fair  between  the  parties  and  right  towards  the  Inland 
Reveone  authorities  by  directing  the  order  to  be  forth- 
with drawn  np  without  entering  the  unRtamped  docu- 
ments, the  company  undertaking  to  withdraw  their 
appeals.  I  must  order  the  solicitors  upon  their  under- 
taking to  cause  these  documents  to  be  produced  to  Mr. 
King,  the  Registrar,  at  his  room,  properly  stamped, 
within  four  days  after  service  upon  them  of  this 
order.  It  will  be  stated  on  the  face  of  the  order  that 
the  Inland  Revenue  Commissioners  agree  to  waive 
penalties,  and  I  shall  expressly  reserve  liberty 
to  the  Commissioners  to  apply  in  case  this  order  is  not 
obeyed  by  the  solicitors.  The  solicitors  must  pay  the 
costs  of  the  applicants  of  this  motion.  In  point  of  form 
I  think  the  motion  nhonld  be  healed  '*  In  the  Matter  of 
tbs  Solicitors,"  and  I  direct  it  to  be  smended  accordingly, 

Mr.  Martelli  was  for  the  applicants  :  Mr.  M.  Muir 
MackmrJe  for  the  solicitor  ;  Mr.  Vaughan  Hawkins  for 
the  Inland  Revenue  ;  and  Mr.  A.  Russell  for  the  liqui- 
dator. 

[Solicitors— Morten,  Cutler,  and  Co.  ;  Solicitor  to 
the  Inland  Revenne  ;  Solicitor  te  the  Board  of  Trade.] 


Chan.  Div.  )  1900. 

(Cosens-Hardy,  J,)   f  Jan.  26. 

IN  BE  THE  BBBNICIA  ffTBAMSHlP  (LIMITBD).* 

Company — Memorandom  of  Association — ^Enlarge- 
ment of. 
Semhle,  the  Conrt  will  sanction  resolutions  for 
the  enlargement  of  the  objects  of  a  company 
under  the  Companies  (Memorandum  ot  Associa* 
tion)  Act,  1890,  only  where  there  is  no  opposition 
to  the  petition.  

This  was  a  petition  to  obtain  the  sanction  of  the 
Court  to  resolutions  that  had  been  passed  for  the 
enlargement  of  the  objects  of  the  above  company  under 
the  Companies  (Memorandum  of  Association)  Act,  18.10. 
The  company  was  formed  to  purchase  and  work  a  par- 
ticular steamship,  and  on  the  sale  or  loss  of  that  ship  to 
acquire  any  other  steamship.  The  statement  of  the 
objects  in^  the  original  memorandum  limited  them  in 
this  way,  **  but  there  shall  only  be  held  one  steamship 
at  the  same  time."  The  company  proposed  to  take 
power  to  hold  and  employ  any  number  of  ships.  No 
shareholder  opposed  and  the  only  creditor  consented. 
The  matter  was  argued  Jan.  19  by  Mr.  Vernon 
Smith,  Q.C. ,  and  Mr.  A.  Chitty  on  behalf  of  the  com- 
pany. 

After  sUting  the  facts,  Mb.  Justice  Cozbns-Habdt 
said  he  thought  this  case  was  brought  within  the  terms 
of  the  Companies  (Memorandum  of  Association)  Act, 
1890,  so  that  he  had  jurisdiction  to  make  the  order 
asked.  But  it  remained  to  consider  whether  in  his  dis- 
cretion he  ought  to  make  the  order.  Ke  felt  some 
difficulty  because  of  the  wide  nature  of  the  change 
proposed.  It  would  turn  a  single-ship  company  into  a 
company  which  might  become  owners  of  the  whole  fleet 
of  the  Cunard  Company  or  of  the  P.  and  O.  Company. 
Such  a  change  was  more  usually  and  more  properly 
effected  by  what  was  known  as  a  reconstruction.  When 
that  course  was  adopted  the  Legislature  had  jealously 
guarded  the  interests  of  dissentient  shareholdera.  No 
such  protection  was  afforded  under  the  Act  of 
1890.  It  seemed  to  him  that  the  Court  ought  not 
to  allow  the  Companies  Act,  1862,  to  be  evaded 
by  means  of  an  alteration  in  the  memorandum  of 
association.  If,  therefre  ,  any  shareholder  had  appeared 
to  oppoflc  the  petition,  he  did  not  think  he  should  have 
felt  at  liberty  to  confirm  the  special  resolution.  But 
there  was  no  opposing  shareholder.  The  only  creditor 
consented.  Nobody  would  be  prejudiced.  The  heavy 
expense  of  reconstruction  would  be  avoided.  Under 
those  circumstances  he  did  not  see  any  sufficient  reason 
for  refusing  to  make  the  order. 

[Solicitors— George  Reader  and  Co.] 


1900. 
Jan.  86. 


Q.B.  Div.     (Channell  I 
and  Bucknill,  J  J.)      I 

OTBB  V.  HABWOOD.f 

Vaccination — ^Proof  of    offence — Evidence,  suffi- 
ciency of — Onus  of  proof. 

This  wss  a  special  case  stated  by  six  justices  for  the 
county  of  Surrey  on  the  hearing  of  an  information 
under  section  31  of  the  Vaooination  Act,  1867, charging  the 
appellant  with  disobedience  to  an  order  made  under  that 
section  and  requiring  him  to  cause  a  child  of  his  to  be 
vaccinated.  On  the  hearing  of  the  information  the  appel- 
lant was  not  present,  but  was  represente  1  by  counsel. 
In  order  to  prove  the  disobedience  to  the  order  the  re- 
spondent, who  was  a  vaccination  officer  appoints  1  by 
the  guardians  of   the    Famham    Union,  deposed  that  he 

'Reported  bf  D.  PrrcAlBiv,  Em).,  BerriHt«r>st-LAw. 
f  B«port8d  by  A.  V.  Jsmkix.  Esq.,  Barrister-atrlAv. 
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had  not  received  aoy  certificate  of  successful  ▼accination 
of  the  child  in  question,  nor  any  certificate  that  the 
child  was  unAt  to  be  vaccinated,  nor  to  be  insusceptible 
to  vaccination,  and  he  produced  the  register  of  vaccina- 
tions kept  by  him.  No  evidence  was  submitted  on 
behalf  of  the  appellant,  nor  any  other  evidence  on 
behalf  of  the  prosecution.  On  behalf  of  the  appellant  it 
was  submitted  that  the  evidence  given  by  the  respondent 
was  not  sufficient  proof  that  the  appellant  was  guilty  of 
the  offence  chargod.  On  behalf  of  the  respondent  it  was 
contended  that  the  evidence  addncod  was  sufficient  proof 
that  the  appellant  had  not  complied  with  the  order  re- 
quiring the  vaccination  of  the  child.  The  justices 
accepted  the  respondent's  view,  and  convicted  the 
appellant  subject  to  the  present  case. 

Mr.  Scbultess- Young  appeared  for  the  appellant  ; 
and  Mr.  Ryde  for  the  respondent. 

The  OouBT  dismissed  the  appeal. 

Mr.  Justiob  Chaknsll,  after  adverting  to  the 
manner  in  which  the  case  was  stated,  said  the  sub- 
stantial point,  and  the  point  intended  to  be  raised,  was 
whether  there  was,  not  sufficient  evidence,  for  that  was 
a  question  for  the  magistrstes,  but  any  evidence  of  dis- 
obedience to  the  order  on  the  part  of  the  defendant. 
The  burden  of  proof  was  on  the  prosecution.  It  was  not 
uncommon  in  modern  Acts  to  insert  proyisions  imposing 
the  burden  of  proof  on  the  defendant  with  reference 
to  a  negative.  That,  however,  was  not  done  in  the  case 
of  the  offence  under  consideration.  Indeed,  the  words 
in  the  seotion,  **  or  shall  not  be  shown  to  be  then 
unfit  to  be  vaccinated,  or  to  be  insusceptible  of  vacci- 
nation," which  seemed  to  throw  the  burden  of  proving 
onfituess  for,  or  insusceptibility  to,  vaccination  on  the 
defendant,  tended  to  show  that  it  was  not  intended  to 
throw  the  burden  of  proof  on  the  defendant  with 
reference  to  the  matter  now  in  question.  How,  then, 
was  the  fact  that  the  child  had  not  been  vaccinated  to 
be  proved  ?  It  was  a  negative  proposition.  If  the 
{Hroceedings  were  of  a  civil  character,  that  alone  would 
throw  the  burden  on  the  defeudant.  But  that  rule  did 
not  apply  to  eriminal  proceedings.  Some  evidence 
must,  therefore,  be  given  by  the  prosecutor,  sinee  the 
ease  did  not  come  within  the  provisions  of  section  30 
(2)  of  the  Summary  Jurisdiction  Act,  It>79,  as  to 
exceptions,  provisos,  excuses,  and  qualifications.  It 
bemg  then  necessary  that  there  should  be  some  evidence 
that  the  child  was  not  vaccinated,  the  question  was 
what  eyidenoe  was  required.  Very  generally  there  was 
no  way  of  proving  a  negative  except  by  a  presumption. 
In  the  present  case  there  was  machinery  whereby  if  a 
child  is  vaccinated  the  fact  has  to  be  notified.  If  there 
was  no  notification,  some  one  had  omitted  to  do  his 
doty.  The  fact,  therefore,  that  there  was  no  notifica- 
tion was,  in  his  opinion,  prima  fcuiie  evidence  of  the 
negative  proposition  that  the  child  was  not  vaccinated. 
It  was  said  that  it  was  net  the  best  evidence  that  could 
have  been  adduced.  But  the  Court  had  nothing  to  do 
with  that.  If  the  public  vaccinator  had  been  called,  it 
would  still  have  been  necessary  to  rely  on  presumption. 
The  justices  might  have  refused  to  be  satisfied  with  the 
presumption  arising  on  the  vaccination  officer's  evidence, 
and  have  required  further  evilence.  But  the  Court 
could  not  interfere  with  their  decision  on  that  matter. 

Mb.  Justice  Bucknill  concurred. 

[Solicitors— H.  T.  Nicholson,  for  the  appellant ; 
Johnson,  Weatherall,  and  Bent,  for  Potter  and  Crund- 
well,  for  the  respondent.] 


Court  of  Appeal  (A.  L^  Smith,  1 


1900. 
Jan.  27. 


Rigby,  and  Collins,  L.JJ. 

HAUDB  V.    BEOOK.* 

Master  and  Servant — Master's  liability  to  servant 

•B«poitad  bj  W.  F.  BAaRT.  Biq.,  Bairiifeer-ftt-Lsw. 


—Workmen's  Oompensation  Act,  1897—*'  Soaf^ 

folding,"  what  is. 

Loose  trestles,  with  boards  laid  across  them  tc^ 
enable  plasterers  to  get  to  the  top  of  the  wall^ 
and  ceilings  of  a  room,  held  to  be  *'  scaffolding  *^ 
(Collins,  L.J.,  dissenting). 


This  was  an  appeal    from   the  award  of  Judij^  Green* 
how,  the  Leeds  County  Court   Judge,  in  proceedings  to 
assess  compensation  under  the  Workmen's  Compensation 
Act,  18d7.  The  respondent,  Ann  Maude,  was  the  widow^ 
of  a  workman,  Jeremiah  Maude,  who  at  the  time  of  tho^ 
accident   was  in   the   employment   of     the   appellant, 
J.  Herbert   Brook.    The   case   raised   two   questions- 
first,  whether   the   deceasei   man  was   employed  in  the 
*'  construction  "  of  a  building  ;  and,  secondly,  whether 
the   builaing   was   being   constructed    by   means   of  a 
'*  scaffolding  **  within   the   meaning  of  section  7,  sub- 
section 1,  of   the  Workmen's   Compensation  Act,  1897. 
The  appellant,  who  was  a  master  plasterer,  was  building 
two  villas  in   November,  1898,  and    the   deceased   man 
was   employed    with   other   workmen   on     the     inside 
plastering  work  of  the  villas.    As  will  be  seen  below,  ii 
was  disputed  that   the   appellant  was   himself    building 
the  villas,  but  the  Court  said  that  it  mi  st  be  taken  thai 
the   appellant  was   the   builder.    The  villas   were  more 
than  3ut't.  high.    To  enable  the  plasterers  to  get    up  to 
the   top  of   the   walls   and   ceilings  of  the  rooms  loose 
trestles  with    boards    laid  across   them  were  used.     Tl&e 
trestles  were  about  4it,  high,  and  some  of  the  workmen 
were   at   the   time   of   the   accident    working    on    tt&^ 
trestles.    The   deceased   man    was     on    November    24^ 
1898,  standing  on  the  top  landing  of  one  of  the  houses^ 
but  not  on  a  trestle,  plastering  the  walls  and  smoothing 
the    plaster   down   with    a    hand    **  float."    By    some 
means,  of  which  no  evidence  was  given,  he  fell  over  the 
staircase  where  the  banisters  had  not   then    been  put  ap 
and  was  killed.    At  the  time  of   the    accident  the  hoaso 
had  been  roofed  in,  and  the  outside  scaffolding  had  been 
taken  down,  but  the  inside  plastering  work  had  not  been 
completed.    The  respondent   having  claimed   compensa- 
tion under  the  Act,  the   appellant   in  his   answer  stated 
that  he  denied  liability  to   pay  oompensation   upon    the 
ground   that  **  the   employment   of   the    said  Jerenoiab. 
Maude,  was   not    an     employment    to    which   the    Act 
applies.  *  *    At   the  conclusion  of  the  evidence  before  the 
County  Court  Judge  it  was   submitted    on  behalf  of  the 
present   appellant   that   there   was   nothing  being  con- 
structed or    repaired    by  means   of  a  scaffolding  ;    4hat 
the  trestles  and  boards  did  not  constitute  a  scaffolding  ; 
that   the   building   was   complete,  the   roof  being  on  ; 
and   that  plastering  was  not  part  of  the  construction  of 
a  house.     '*  Wood    v.  Walsh  "  ([1899],  1  Q.B.,  1,009) 
was   referred   to.    The   County   Court   Judge    was   of 
opinion  that  the  plastering  of  the  walls   and  ceilings  of 
the  unfinished   house   was   part  of  its  construction,  and 
that  the  arrangement   of   trestles   and  boards,  although 
inside  the  house,  was  a  "  scaffolding  "  within  the  Act. 
It  formed  a  platform   used   by  the  workmen  engaged  in 
the  higher   plastering   to   reach   their  work.    Although 
the  deceased  man  was  not  using  the  scaffolding  himself 
and  did  not  fall    from   it,  he  (the  County  Court  Judge) 
was  of  opinion  that  the  deceased  man   died  from  injury 
by   accident  arising   out   of   and   in  the   course  of  his 
employment   in   a   building   exceeding   30ft.  in   height 
(which  was  not  contested)  which  was  being   constructed 
by  means   of   a   scaffolding,   and   that   his  widow  was 
entitled   to   compensation.    He   accordingly     made   an 
award   in  her   favour   for   £296.    The   appellant  gave 
notice   of   appeal    upon   the    grounds  : — (1)   That  the 
employment  of  the  deceased  was  not  an  emnloyment  to 
which     the     Workmen's     Compensation     Act,      1897, 
applied  ;  (2)  that  the  appellant  was  not  the  undertaker 
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wittun  the  meauing  of  the  Act  ;  and  (3)  that  there 
wme  no  evidence  in  sapport  of  the  flndhigs  of  the 
Coimty  Coart  Judge. 

Mr.  RUBGa,  Q.C.  (Mr.  A.  Powell  with  him),  for  the 
appelhmt,  said  that  there  was  ooe  ground  of  appeal-— 
namely,  that  the  appellant  was  not  the  **  undertaker  '' 
within  the  meaning  of  section  7  of  the  Workmen's  Com- 
pensation Act,  18tf7.  The  point  was  that  the  appellant 
was  not  the  builder  of  these  houses,  but  merely  a  master 
plasterer  who  did  tLie  plastering  work,  ani,  therefore, 
did  not  come  within  the  definition  of  **  undertakers  " 
in  section  7,  subsection  2,  which  meant,  in  the  case  of 
a  boilding,  *  *  the  persons  undertaking  the  construction, 
repair,  or  demolition."  It  was  said  that  that  point  was 
not  taken  before  the  County  Court  Judge. 

Mr.  J.  A.  COMP3TON,  who  appeared  for  the  re- 
q;K>ndent,  said  that  in  his  opening  statement 
to  the  County  Court  Judge,  as  appeared  from 
the  Judge's  notes,  he  eaid  that  the  appellant 
was  boilding  the  two  houses,  and  as  that  did  not  seem 
to  be  disputed  no  evidence  was  called  upon  it.  The 
point  was  not  specifically  raised  in  the  answer  to  the 
elaim  for  compensation,  nor  was  it  taken  before  the 
County  Court  Judge.  If  it  had  been  taken  before  the 
Jndge,  be  was  instructed  that  the  respondent  could  haTe 
called  Of idence  to  the  effect  that  the  appellant  was 
building  these  houses  himself  upon  his  own  land. 

Mr.  RiTEQO  said  that  the  answer  of  the  appellant  to 
the  claim  for  compensation  raised  the  point,  because  it 
raieed  every  condition  necessary  to  bring  the  employ- 
ment within  the  Act,  one  of  the  conditions  being  that 
thA  employment  must  be  by  the  person  undertaking  the 
construction  of  the  building.  It  was  not  necessary  to 
take  it  before  the  County  Court  Judge,  because  it  lay 
upon  the  respondent  to  bring  his  case  within  the  Act, 
and  it  was  open  now  to  the  appellant  to  show  that  the 
respondent  had  not  done  so. 

liOBD  JU8TICB  A.  L.  Smith.— We  do  not  think  that 
the  appellant  can  raise  that  point  now.  It  was  open  to 
him  to  raise  it  before  the  County  Court  Judge,  but  he 
did  not  do  so.  If  he  had  raised  it  there  the  respondent 
oonld  have  called  evidence  with  the  view  of  showing 
that  the  appellant  was  himself  bnilding  these  houses. 
That  being  so,  the  point  b  not  open  now. 

Mr.  KtTEOG  said  that  the  two  other  questions  were 
whether, at  the  time  of  the  acciient,the  building  was  being 
*'  constructed, "  and,  if  so,  whether  it  was  being  con- 
stmcted  by  means  of  a  *'  scaffolding.''  It  was  not  now 
oontended  that  plastering  could  not  be  construction,  it 
being  a  question  of  fact  for  thd  Judge  in  each  case.  But 
the  bnilding  was  not  being  constructed  by  means  of  a 
"  scaffolding."  The  Legislature  never  intended  two 
treaties  and  a  board  across  the  top  placed  inside  a  room 
to  be  a  "  scaffolding."  The  word  '*  scaffolding  "  was 
used  in  its  ordinary  and  popular  sense  as  a  strueture  of 
poles,  uprights,  boards,  &c.,  fastened  together.  It 
must,  as  Lord  Justice  Collins  said  in  **  Hoddinott  v. 
Newton,  Chambers,  and  Co."  ([1899],  1  Q.B.,  1,018), 
be  interpreted  by  reference  to  the  nature  of  the  work  for 
which  the  Legislature  contemplated  that  it  was  to  be 
used  ;  that  was,  the  oonstruction,  repair,  or  demolition 
of  a  bnilding,  exceeding  SOft.  in  height,  as  a  whole.  No 
one  would  in  ordinary  language  say  that  these  trestles 
and  boards  were  a  scaffolding.  The  danger  contem- 
plated was  that  incidental  to  dealing  with  a  building 
more  than  SOft.  high  by  means  of  a  scaffolding  adequate 
to  sueh  a  bnilding.  The  learned  Judge  was  therefore 
wrong. 

Mr.  A.  PowBLL  followed  on  the  same  side.  The 
seaffolding  most  be  one  necessary  for  the  partioular 
bnilding  under  eonstruetion.  The  building  30ft.  high 
was  the  dominating  element.  The  seaffolding  must  be 
of  snob  a  height  and  of  sueh  a  nature  as  to  enable  the 
boilding  30ft.    high  to  be  oonstroeted.    Why  otherwise 


should  a  minimum  height  of  30ft.  be  fixed  for  the 
building  ? 

LOBD  JuffTiOB  A.  L.  Smith.— I  can  put  many 
conundrums  upon  this  Aot  as  good  as  that.    (Laughter.) 

Mr.  PowBLL  said  that  it  seemed  that  the  provision  as 
to  the  scaffolding  and  the  building  30ft.  in  height  oame 
from  the  schedule  to  the  Notice  of  Accidents  Act,  1894, 
and  section  23,  subsection  2,  of  the  Factory  and  Work- 
shop Act,  1495. 

Lord  Justice  Collins.— Would  a  board  placed  across 
two  chairs  in  a  drawing-room  be  a  scaffolding  ?  The 
Legislature  could  not  have  intended  such  an  arrangement 
to  be  a  seaffolding. 

Mr.  J.  A.  CoMFSTON,  for  the  respondent,  contended 
that  there  was  evidence  upon  which  the  Coonty  Court 
Jndge  eould  find  that  the  arrangement  of  trestles  and 
boards  was  a  scaffolding.  It  was  a  question  of  fact  in 
.each  case  for  the  Judge.  It  was  necessary  to  have  some 
sort  of  scaffolding  in  the  room  to  do  the  plastering 
work,  and  as  it  was  impossible  to  have  an  ordinary 
scaffolding  with  poles,  an  arrangement  of  trestles  and 
boards  was  used.  It  was  a  mere  question  of  convenience 
which  was  used.  A  plasterers'  scaffolding  was  well 
known  in  the  trade.  He  referred  to  the  definition  of 
«*  trestle  "  in  Webster's  Dictionary  and  in  the 
Century  and  Imperial  Dictionaries. 

Mr.  RUEOO,  Q.C,  replied. 

The  Court  dismissed  the  appeal.  Lord  JusncB 
Collins  dissenting. 

Lord  Justice  A.  L.  Smith  said  that  they  must  take 
it  that  the  appellant  was  the  builder  of  these  houses. 
They  were  not  completed,  and  the  deceased  man  was 
engaged  in  doing  plastering  work.  In  his  opinion  the 
County  Court  Judge  was  justified  in  holding  that  at  the 
time  of  the  accident  the  building  was  being  **  con- 
structed." The  next  qaestion  was  whether  the  building 
was  being  constructed  by  means  of  a  *'  scaffolding." 
The  Act  required  that  the  building  should  be  30ft.  high, 
but  there  was  nothing  in  the  Act  requiring  the  scaffold- 
ing to  be  30ft.  high,  nor  anything  limiting  the  accident 
to  a  fall  off  the  scaffolding.  It  had  been  held  that  it 
was  immaterial  whether  the  scaffolding  was  inside  or 
outside  the  boilding.  Suppose  a  bouse  was  being  built 
by  means  of  trestles  and  boards  outside,  with  a  ladder 
to  give  access  thereto,  would  not  a  County  Court  Judge 
be  entitled  to  find  that  the  house  was  being  constructed 
by  means  of  a  scaffolding  ?  This  Court  had  always 
refhsed  to  give  a  definition  of  the  word  **  scaffolding." 
The  Court  eould  only  say  in  each  case  whether  there 
was  any  evidence  to  entitle  the  County  Court  Judge  to 
find  that  the  arrangement  was  a  scaffolding.  It  seenied 
to  him  that  if  trestles  and  boards  were  used  outside  a 
honse  for  the  purpose  of  constructing  it,  there  would  be 
evidence  that  the  trestles  and  boards  formed  a  scaffold- 
ing. He  could  not  say  as  a  matter  of  law  that  if  they 
were  used  inside  the  house  for  the  purpose  of  com- 
pleting it  they  were  not  a  scaffolding.  There  was  nothing 
in  the  Act  requiring  the  scaffolding  to  be  one  composed 
of  poles  and  supports.  Therefore  he  could  not  say  that 
there  was  no  evidence  to  justify  the  County  Court  Judge 
in  finding  that  this  arrangement  was  a  scaffolding.  A 
good  many  examples  of  possibly  ridiculous  results  from  so 
holding  were  put  in  the  argument.  All  he  could  say  was 
that  in  his  experience  of  construing  the  Act  during  the 
last  year  and  a  qoarter  there  had  been  some  apparently 
ridiculous  results  following  from  the  language  used  in 
the  Aot.  But  there  was  the  Aot.  In  his  opinion  the 
appeal  should  be  dismissed. 

Lord  Justicb  Rigbt  concurred.  In  his  opinion,  in 
construing  the  Act,  they  were  not  at  liberty  to  confine 
the  word  *'  seaffolding  "  to  the  most  usual  form  of 
scaffolding.  A  thing  might  be  a  scaffolding  whether  it 
was  a  usual  or  an  unusual  arrangement.    A  thing  might 
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>  scaffolding   though  no   poles   were   used   in 

I7STI0B  Collins  said  that  he  regrettea  that  he 
e  to  agree  with  his  brethren.  He  could  not  do 
ently  with  his  judgment  in  "  Hoddinott  v. 
L]!hambers,  and  Go.'*  Having  carefully  recoo- 
le  matter,  he  adhered  to  what  he  had  said  in 
and  he  did  not  think  it  necessary  to  repeat  it. 
safe  rule  was  to  give  to  the  words  in  question 
iinary  popular  me^ming.  The  words  must  be 
a  their  context.  He  could  not  think  that  a 
:ed  upon  two  trestles  in  a  room  came  within  the 
^aff'^ldiog  "  as  used  iu  this  section.  He  did 
that  any  ordinary  uninstructed  person  would 
%  scaffolding.  Certainly  he  did  not  think  such 
would  call  it  a  scaffoldiog  by  meaus  of  which 
i;  was  being  consti-ucted,  repaired,  or  demo- 
te connexion  in  which  the  word**  scaffolding  *' 
in    the   section   pointed    to  something  in  the 

a  scaffolding  of  poles  and  supports  used  in 
•ruction,  repair,  or  demolition  of  a  building, 
niou,  it  was  not  a  question  of  pure  fact.  The 
ist   accept   the   responsibility  of  giving   some 

as  to  what  would  come  within  the  word 
ling  "  without  attempting   to  define  its  exact 

In  **  Hodainutt  v.  Newton,  Chambers,  and 
attempted    to    state   the  considerations  which 

taken    into   account  in  ascertaining  whether  a 

thing    was   or    was   not   a    scaffolding.      It 

0  him  that  his  view  was  supported  by  the 
Q  •*  Wood  V.  Walsh  '•  ([1899],  1  Q.B.,  1,009). 
e  workmen,  who  were  painting  the  outside  of 
ised  ladders  for  the  purpose,  and  a  board  was 
ne   end   to   a  rung  of  one   of  the  ladders,  the 

resting  on  a  window-sill.  If  the  trestles  and 
ere  a  scaffolding  in  ^e  present  case,  he  did 
rhy  the  arrangement  in  '*  Wood  v.  Walsh  ** 
Iso  a  scaffolding.  Lord  Justice  A.  L.  Smith 
SIS  said  that  the  ladder  was  not  a  scaffolding, 
M  to  the  arrangement  of  a  plank  attached  to  a 
he  ladder  whether  it  was  a  scaffolding  was  a 
of   fact,  and    the  arbitrator  found  that  it  was 

he  agreed  with  him.  In  ^*  Hoddinott  v. 
Chambers,  and  Co.''  there  was  an  arrangement 

1  boards  resting  on  ledgers  secured  to  iron 
inside  a  building.  Lord  Justice  A.  L.  Smith 
hat  there  was  evidence  that  the  arrangement 
ffolding,  though  it  was  not  necessary  to  decide 

He  (Lord  Justice  Collins)  was  of  opinion 
ras  not  a  scaffolding,  and  he  thought  that  Lord 
iomer  took  the  Kame  view  as  he  did,  because 
Justice  said  that  the  words  construction, 
id  scaffol  .ing,  should  not  be  considered  sepa- 
it  together,  for  they  had  a  mutual  bearing  upon 
r.  That  case  afforded  some  guidance  as  to 
A  a  scaffolding.  The  result  of  holding  this 
Bnt  of  trestles  and  boards  to  be  a  scaffol  .ing 
3  strange  indeed.  It  was  admitted  that  the 
nrould  cover  the  case  of  a  workman  employed 
uilding  away  from  the  scaffolding.  It  must 
it  if  a  house  was  completed  except  the  inside 
;,  and  if  only  one  plasterer  was  on  a  board 
pon  two  trestles  finishing  the  plastering  of  a 
»ther  workman,  who  stumbled  whea  going  op- 
was  injured,  cojld  claim  compensation  under 
That  would  be  a  strange  result.  The  word 
ling  "  meant,  in  his  opinion,  one  system  of 
g,  capable  of  being  use!  for  the  whole  of  the 
ion  or  the  whole  of  the  repair  of  the  building. 
Justice  A.  L.  Smith  said  that  he  wished  to 
e  observation.  In  **  Hoddinott  v.  Newton, 
I,  and  Co."  he  had  merely  said  that,  in  his 
there  was  evidence  upon  which  the  County 
Ige  was  entitled  to   find  that  the  itmoture  ivas 


'Wood    Y.    Walsh,"  he 
with  the  finding  of  the 


a  scaffolding.  8o  also  in  ' 
merely  declined  to  interfere 
County  Court  Judge. 

[Solicitors— W.  Hurd  and  Son,  for  H.  A.  Child,  Leedi, 
for  the  appellant  ;  O.  Trenam,  for  Milling  and  Dodg- 
son,  Leeds,  for  the  respondent.] 


Q.B.  Div.   (Channell  and  I  lUOO. 

Bucknill,  JJ.)  f  Jan.  27. 

THI  QUBBN  V.  THI  JU3TICK1  OV  SOMIBSSr.* 

Joatices — Appeals  to  quarter  sessioos — Notice  of 
appeal. 
Personal  service    of    a    notice    of  appeal    to 
quarter    sessions  from  a   conviction  under   the 
Licensing  Acts  is  not  necessary. 


In   this   ease   cause   w»s  shown   against  a  mandan^i^^ 
calling  upon  the  justices,  sitting  in   quarter  sessions,  ^o 
hear  and  determine  an    appeal   from   a  conviction  uu<l0P 
the    Licensing  Acts.     Mr.   John  Talbot    was   convicted, 
at  the  petty  sessions  held  at  Kilmersdon   of    unlawfully 
permitting    dmnkenness    npon    licea»ed  premises.      Tlm^ 
information    was   preferred    by    Walter    Bawlings*     tta^ 
superintendent  of  police  for  the  division  of  Frome. 
the  day  when  the  information  was    heard,  Rawlings  ^btj 
away  on  his   holiday,  and    he    was    represented    at 
hearing  by  the  superintendent  of  a  neighbouring  divisiocm  » 
a  man  named    Rutherford.     At   the    eonclusion    of 
case,  Mr.  Talbot's    solicitor   informed  Rutherford 
he  intended  to  appeal.    Rutherford  thereupon  undertoc^l 
to  see  that  the  notice  of  appeal  auly  came   to  the  hand 
of  Rawlings.   On  the  day  following,  Rutherford  left 
notice  of  appeal    at   the  police-station  at    Frome,  ^sriuto 
instructions  that  it  should  be    brought    to  the  notice  oil 
Rawlings.     The    notice    was   left   in    Rawlings's    ofiSo^s 
awaiting  his  return,  which  did  not  take  place  until  eiglm'fc 
days  after  the  conviction.    On  the  hearing  of  the  appeal 
an  objection  was  taken  on  the  ground  that  the  notice  of 
appeal  had   not   been   duly    served   upon    **  the    otha^ 
party  "    in   accordance   with    section    31    (2)    of    th« 
Summary   Jurisdiction   Act,  1879,  which   requires  that 
the  appellant  shall,  *'  within   seven    days  att«r  the  day 
on  which  the   said    decision    of    the   Court   was  given, 
give    notice    of     appeal     by     serving     on    the    other 
party    .     .     .    notice   in   writing    of    his    intention  to 
appeal    .     .     .     ."  The  justices,  the  chairman  of  whom 
was  Sir  Edward  Fry,  being  of  opinion   that   the  servioe 
required    by   section    31    (2)   was   a    personal    service, 
refused  to  hear  the  appeal. 

Mr.  F.  E.  We^THBttLv,  in  showing  eause,  referred 
to  subseetion  7  of  section  31,  which  provides  that 
**  every  notice  in  writing  required  by  the  section  to  te 
given  by  an  appellant  .  .  .  aiay  be  transmitted  as 
a  registered  letter  by  post  in  the  ordinary  way,  and 
shall  be  deemed  to  hsve  been  served  at  the  time  when 
it  would  be  delivered  in  the  ordinary  course  of  post," 
and  argued  that  if  this  form  of  servioe  were  not 
adopted,  the  service  mus«  be  personal.  Tne  service  on 
Rutherford  was  not  effective,  because,  though  he  acted 
as  alvocate  for  Rawlings  at  the  hearing  at  petty 
sessions,  his  representation  of  Rawlings  ended  with  the 
hearing  and  he  therefore  had  no  authority  to  accept 
service  on  his  behalf,  see  **  The  Queen  v.  the  Justices 
of  Oxfordshire  "  ([1893],  2  Q.B.,  149). 

Mr.  Gaaland,  in  support  of  the  rule,  contended  that 
personal  service  was  not  necessary.  He  cited  **  The 
Queen  v.  the  Justices  of  Essex  "  ([1892],  1  Q.B.,  490)  ; 
'*  The  Queen  v.  the  Justices  of  Yorkshire,  North 
Riding  "    (7  Q.B.,    164)  ;    and    *'  The   Quean    v.  the 

*R«portad  bf  O.  O.  WiLsaAHAM.  Kiq.,  BarrU^r-at-Lsw 
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Freenoo  of  Leicester  '*  (15  Q.B.,  671).  He  sUted  that 
tlieM  oiseB  were  not  cited  to  the  jiutioet. 

The  OOCBT  made  the  rale  absolute. 

Mb.  Justiob  Ghaknrll  said  that  the  history  of  the 
cue  was  that  the  oases  dted  in  support  of  the  rule  were 
not  brought  to  the  attention  of  the  Court  below,  and 
they  bad  consequently  held  that  personal  service  was 
necessary.  In  so  holding  they  were  wrong,  and,  as  they 
had  based  their  decision  upon  an  erroneous  point  of 
law,  the  numdamua  must  go.  If  they  had  merely  held 
that  there  was  no  service,  this  Oourt  could  not  have 
interfered  with  their  decision. 

Mb.  JusTicB  B0CKKILL  concurred. 

[Solicitors— R.  W.  Wheatley,  Son,  and  Daniel,  for 
Gruttwell,  Daniel,  and  Co.,  Frome,  for  the  justices  ; 
Bell,  Brodrick,  and  Gray,  for  Sandford,  Bristol,  for 
Talbot.1 

Q.B.  Div.  (Channell    and^  1900. 

BueknUl,  JJ.)  ]  Jan.  27. 

THB  LONDON,  BRIGHTON,  AND    SOUTH    OOAST    RAILWAY 
OOMPANT  V.  TAIRBBOTHBR.* 

JustioeB — Jurisdiction — Bona  fide  question  of 
right. 
The  Railways  Relation  Act,  1840,  enables 
jnstioes  to  try  a  question  of  right  arising  in  con- 
nexion with  a  prosecution;  for  wilful  trespass 
thereunder. 

Tliis  was  a  case  stated  by  justices  of  Surrey  upon  an 
mformation  laid  by  the  railway  company  (the  appellants) 
against  the  respondent  for  trespassing  upon  premises, 
known  as  the  station  approach,  at  the  appellants' 
station  at  Dorking,  and  for  refusing  to  quit  the  same  on 
being  requested  so  to  do  by  a  properly-qualified  official 
of  the  company,  contrary  to  the  Railways  Regulation 
Act,  1840,  section  16.  The  justices  dismissed  the 
information  on  the  ground  that  they  had  no  jurisdiction 
to  hear  it,  the  respondent  having,  as  they  found,  raised 
a  bonajlde  question  of  right.  The  respondent  is  a  cab- 
driver,  and  on  July  1  last  ho  drove  his  cab  up  the 
approach  road  to  a  place  in  front  of  the  booking-office 
and  refused  to  go,  saying  that  he  had  as  much  right  to 
be  there  as  any  one  else.  At  the  hearing  of  the  informa- 
tion it  was  alleged  on  behalf  of  the  railway  company 
that  the  road  in  question  was  a  private  road,  and  a  con- 
veyance was  produced  in  support  of  their  title.  The 
solicitor  who  appeared  for  the  respondent  called  no 
evidence,  but  contended  that  the  road  in  question  was 
one  over  which  there  was  a  public  right  of  way. 
Section  16  of  the  Railways  Regulation  Act,  1840,  pro- 
vides, so  far  as  is  material  to  this  case,  as  follows  : — 
"  If  any  person  .  .  .  shall  wilfully  trespass  upon 
any  railway,  or  any  of  the  stations  or  other  works  or 
premises  connected  therewith,  and  shall  refuse  to  quit 
the  same  upon  request  to  him  made  by  any  officer  or 
agent  of  the  company,  every  person  so  offending  .  .  . 
shall  .  .  .  when  convicted  before  * '  a  justice  of  the 
peace  "  (who  is  hereby  authorised  and  required,  npon 
complaint  to  him  upon  oath,  to  take  cognisance  thereof, 
and  to  act  summarily  in  the  premises),  shall,  in  the 
discretion  of  such  justice,  foif eit  to  her  Majesty  any 
sum  not  exceeding  £5.     .     .     ,** 

Mr.  Gborob  Elliott,  on  behalf  of  the  railway  com- 
pany, contended  that,  as  the  Act  which  gave  the  justices 
jurisdiction  was  in  such  terms  that  it  was  impossible  for 
them  to  hear  and  determine  the  iuformation  without 
tiying  the  question  of  title,  it  necessarily  conferred 
npon  them  the  jurisdiction  to  try  such  question.  He 
cited  *'  Poulger  v.  Steadman  "  (L.R.,  8  Q.B.,  65). 

The  respondent  was  not  represented. 

•Raporfeed  bf  C.  O.  Wilbraham,  Esq.,  Barrister-aMav. 


The  Coir&T  allowe  1  the  appeal  upon  the  ground  stated 
by  the  learned  counsel. 

[Solicitors— Rose  and  Co.,  for  William  J.  Down, 
Dorking.] 


Q.B.  Div.  (Channell  and) 
Bucknill,  J  J.)  j 

THB  MAYOR,  &0.,  OV  80UTHEND-0N-SEA  V.    DAVIS.* 


1900. 

Jan.  27. 


Local  Government — ^By-law — ^Validity. 


This  was  an  appeal  by  case  stated  from  justices  of 
8outhend-on-Sea.  An  information  was  preferred  by  the 
appellants  against  the  respondent  charging  him  with  un- 
lawfully using  within  the  borough  of  Southend-on-Sea 
an  organ  worked  by  steam,  contrary  to  one  of  the  by- 
laws in  force  within  the  borough.  The  question  raised 
by  the  case  was  whether  the  by-law  under  which  the 
information  was  preferred  was  reasonable  and  valid. 
The  by-law  was  as  follows  :— '*  No  organ  or  other 
musical  instrument  worked  by  steam  or  other  mechanical 
means,  nor  any  steam  whistle  or  steam  horn,  shall  be 
used  within  the  borough,  provided  always  that  this 
by-law  shall  not  apply  to  any  locomotive  or  steam 
engine  in  use  on  any  railway  within  <  the  borough  nor 
to  any  kteam  whistle  or  steam  trumpet  within  the 
meaning  of  the  Factories  (Steam  Whistles)  Act,  1878." 
The  by-law  was  made  under  the  provisions  of  the 
Soothend-on-Sea  Corporation  Act,  1896,  section  44  of 
which  provides  ;— *•  The  powers  conferred  upon  the 
corporation  by  the  Municipal  Corporations  Acts  to  make 
and  enforce  by-laws  for  the  good  rule  and  government 
of  the  borough  shall  be  deemed  to  include  the  power  to 
make  and  enforce  by-laws  to  regulate,  or  if  the  council 
think  fit  to  prohibit,  the  use  of  any  organ  or  other 
musical  instrument  worked  by  steam  or  other  mechanical 
means, or  any  steam  whistle  or  horn  within  the  borough, 
provided  always  that  this  section  shall  not  apply  to  any 
locomotive  or  steam  engine  in  use  on  any  railway 
within  the  borough."  The  respondent  is  a  travelling 
showman,  and  in  September  last  he  erected  in  a  field 
within  the  borough  a  round-about  worked  by  steam,  to 
which  was  attached  an  organ,  also  worked  by  steam. 
The  organ  was  in  the  centre  of  a  field  116  yards  from  a 
public  road,  and  played  from  7  a.m.  until  9  80  p.m. 
The  justices  held  that  the  by-law  was  unreasonable  and 
invalid,  and  on  that  ground  refused  to  convict  the 
respondent. 

Mr.  Maomorran,  Q.C.  (with  whom  was  Mr.  Herbert 
Smith),  for  the  appellants,  argued  that  the  by-law, 
being  in  the  terms  of  the  Act  of  Ftoliament,  could  not 
be  impeached  for  unreasonableness. 

Mr.  W.  H.  Stevbnson  contended  that  the  effect  of 
the  local  Act  was  to  empower  the  local  authority  to 
make  such  by-laws  with  respect  to  musical  instruments 
worked  by  mechanical  means  as  could  be  made  under  the 
Municipal  Corporations  Acts,  and  that  such  lyy-laws 
must  accordingly  be  limited  to  the  purpose  of  providing 
for  the  good  rule  and  government  of  the  borough.  The 
terms  of  the  by-law  in  question  were  large  enough  to 
include  the  case  of  a  man  amusing  himself  with  a 
musical  box  in  his  private  house.  That  was  manifestly 
not  required  for  the  good  rule  and  government  of  the 
borough,  and  the  by-law  was,  therefore,  invalid.  He 
cited  **  Kruse  v.  Johnson  "  ([1898],  2  Q.B.,  91). 

The  Court  allowed  the  appeal,  remitting  the  case  to 
the  justices,  with  the  opinion  that  the  by-law  was  valid. 

Mr.  Justice  Chajnnell  said  that  section  44  of  the 
local  Act  gave  the  looal  authority  large  powers  with 
reference  to  mechanical  musical  instruments,  and  it  was 
referred  to  the  local  authority  to  decide  whether  such 
musical  instruments  were  a  nuisance,  and  whether  it  was 
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neoesaary  to  prohibit  them.  If  the  by-law  had  eonflned 
itflelf  to  steam  organs,  no  one  could  have  doubted  its 
validity  or  reasonableness.  He  thought  it  was  unfortu- 
nate that  the  proviso  in  favour  of  whistles  on  locomo- 
tives had  not  been  extended  to  small  mechanical  instru- 
ments in  private  houses.  But  the  omission  to  make 
such  a  proviso  did  not  render  the  by-law  unreasonable. 

Mb.  JnsncB  Buoknill  concurred. 

[Solicitors— J.  B.  and  H.  Scott,  for  W.  H.  Snow, 
Town  Olerk,  Southend -on -Sea,  for  the  appellant  ; 
Godfrey  and  Webb,  for  T.  Watson  and  Wright, 
Leicester,  for  the  respondent.] 


Court  of  Appeal  (A.   L.  Smith  1 
and  Collins,  L.JJ.)  j 


1900. 
Jan.  29. 


HUBBALL  V.  EVBBITT  AND  SONS  (LIMITID).* 

Practice — Appeal — Security  for  costs — Arbitra- 
tion under  Workmen's  Compensation  Act,  1897. 
Where  an  award  was  made  in  favour  of  the 
employers,  but  execution  stayed  pending  an 
appeal,  the  Court  refused  to  order  security  for 
costs.  

This  was  an  application  l^  employers  for  an  order 
for  security  for  the  costs  of  a  workman's  appeal  from 
an  award  of  a  County  Court  Judge  in  an  arbitration 
under  the  Workmen's  Compensation  Aet. 

Mr.  Row  L  ATT  appeared  for  the  employers  in  support 
of  the  application.  The  workman  was  without  sufficient 
means  to  pay  the  employers'  costs  of  the  appeal  if  it 
was  unsuccessful,  and  he  was  bemg  assisted  in  these 
proceedings  by  a  number  of  workmen. 

Mr.  STLVAi.'r  Mayeu  appeared  for  the  workman,  who 
had  made  an  affidavit  stating  that  he  was  fighting  the 
case  on  his  own  account.  A  point  of  law  had  been 
raised  and  argued  at  the  hearing  of  the  arbitration,  and 
the  County  Court  Judge,  in  making  an  award  in  favour 
of  the  employers  with  costs,  had  ordered  a  stay  of 
execution  pending  an  appeal,  so  that  the  point  of  law 
might  be  decided  by  the  Court  of  Appeal. 

The  Court  dismissed  the  application. 

Lord  Justice  A.  L.  Smith  said  he  thought  this  ease 
ought  to  be  treated  as  an  exception  to  the  general  rule. 
The  workman  appeared  to  be  without  means  to  pay  the 
«osts  if  he  failed  in  his  appeal,  but  the  County  Court 
Judge  had  ordered  a  stay  of  execution  pending  an 
appeal,  and  had  thereby,  in  effect,  invited  the  parties  to 
oome  to  this  Court  to  have  a  point  of  law  determined. 
Under  these  circumstances  he  thought  the  workman 
«ught  to  be  allowed  to  appeal  without  giving  security. 

Lord  Juoticb  Collins  concurred. 


1900. 
Jan.  29. 


Q.B.  Div.  (Channell   and) 
Bucknill,  JJ.)  f 

PALMES  V.  SNOW.t 

Sunday    Observance— 29    Car.   II.,   c.    7— Hair^ 
dresser. 
A  barber  is  not  within   the  provisions  of  29 
Car.  n.,  c.  7,  against  carrying^  on  business  on 
Sunday. 

lliis  was  an  appeal  by  case  stated  from  the  stipendiary 
magistrate  for  South  Staffordshire.  An  information 
was  preferred  by  the  respondent  against  the  appellant 
charging  him  that,  being  a  tradesrosji  of  Wolverhamp- 
too,  to  wit,  a  hairdresser,  he  did  exercise  worldly 
labour,  business,  or  work  of  his  ordinary  calling  upon 
the   Lord's    Day,  contrary   to   the   provisions   of   the 
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Statute  39  Car.  II.,  e.  7.  Hie  statute  named  (section  1) 
provides  as  follows  : — **•  No  tradesman,  artificer,  work- 
man, or  labourer  or  other  person  whatsoever,  shall  do  or 
exercise  any  worldly  labour,  business,  or  work  of  his 
ordinary  callings  upon  the  Lord's  Day  or  any  part 
thereof  (works  of  necessity  and  charity  only  excepted)." 
Hie  appellant  is  a  hairdresser  and  it  was  proved  that  on 
Sunday,  September  34  last,  he  kept  open  his  shop  and 
shaved  several  customers  and  cut  the  hair  of  others. 
No  articles  were  sold  or  purchased  in  the  shop.  The 
magistrate,  being  of  opinion  that  the  appellant  had 
exercised  his  *'  calling  "  or  **  business  "  for  gain  or 
profit,  and  that  he  was  a  **  tradesman/'  convicted 
him,  fining  him  2s.  fid.  and  costs. 

Mr.  M.  Shbabhan,  for  the  appellant,  contended  thai 
the  Act  did  nc't  apply  to  barbers  or  hairdressers,  inas- 
much as  they  were  not  ejus  dem  generis  with  **  trades- 
man, artificer,  workman,or  labourer."  The  business  or 
profession  of  a  barber,  he  said,  was  one  that  was  well 
known  and,  at  the  date  of  the  Act,  was  one  of  more 
importance  than  it  was  now,  associated  as  it  was  with 
that  of  surgery.  If  the  Legislature  had  desired  to  pro- 
hibit this  business  on  Sunday,  it  would  have  expressly 
included  it  among  the  prohibited  trades  and  occupa- 
tions. Barbers  were  incorporated  as  a  eraft  in  the  reign 
of  Henry  IV. ,  and  surgeons  were  enjoined  for  their 
protection  against  '*  blood  letting  **  and  the  **  feat  or 
craft  of  barbery  or  shaving."  A  tradesman,  he  argued, 
was  a  person  who  dealt  in  goods  in  retail,  and  an 
artificer  was  one  who  worked  upon  raw  materials.  A 
farmer  was  not  within  the  Act,  '*  Reg.  v.  Silvester  " 
(33  X.J'.,M.C.,79),  nor  was  the  owner  of  astagecoacfa, 
*'  Sandiman  v.  Breach  "  (7  B.  and  C,  96). 

Mr.  Dickens,  Q.C.  (Mr.  William  Shakespeare  with 
him),  for  the  respondent,  eontended  thai  the  appellant 
came  within  the  words  **  artificer,  workman,  or 
labourer,"  being  a  person  who  earned  his  living  with 
the  work  of  his  hands.  He  also  contended  that  he 
was  a  tradesman  in  the  sense  that  a  blacksmith  was  a 
tradesman,  because  he  plied  a  trade.  He  cited  "  Phillips 
V.  Innes  "  (4  C.  and  F.,  234). 

Mr.    Shearman,   in   reply,  quoted   a   passage   from 
Julius  Coesar  where  the  cobbler   says  :— •'  All   that   I 
live  by  is,  with  the  awl.    I  meddle  with  no  tradesman's 
matters. ' ' 
The  Court  allowed  the  appeal. 

Mr.  Justice  Channell  said  that  all  that  was  neces- 
sary for  them  to  say  in  this  case  was  that  a  barber  was 
not  a  tradesman  within  the  Act,  because  of  the  way  in 
which  the  summons  was  framed.  But  the  Court  were 
not  satisfied  to  base  their  judgment  upon  that  point 
only,  because  it  might  in  that  case  be  assumed  that  they 
thought  that  the  appellant 's  business  came  within  some 
one  of  the  remaining  words.  They  did  not,  however, 
thiuk  so.  The  Act  in  question  differed  from  the  Scotch 
Act  under  which  **  Phillips  v.  Innes  "  was  decided, 
because  the  Scotch  Act  began  by  saying  that  no  ordinary 
labour  or  handicraft  should  be  carried  on  on  Sunday. 
If  that  provision  had  been  in  force  in  England  the 
barber  might  have  come  within  it.  The  English  Act  only 
related  to  certain  specified  persons.  Hie  words  ' '  or 
other  persons  whatsoever,"  as  had  already  been  decided, 
were  to  be  read  ^us  detn  generis  with  the  preceding  words. 
With  regard  to  the  word  **  tradesman  "  he  was  strongly 
of  opinion  that  though  the  word  tradesman  might  often 
be  used  as  distinguished  from  gentleman  or  a  profes- 
sional man  so  as  to  include  barber,  yet  that  the  word 
was  not  so  used  in  tne  statute,  but  that  it  was  intended 
to  mean  a  person  who  carried  on  the  business  of  busring 
and  selling.  **  Artificer  "  meant  somebody  who  made 
something.  The  remaining  words  **  workman  or 
labourer, ' '  though  they  might  possibly  apply  to  an 
assistant,  involved  the  idea  of  a  person  employed  by 
some  one   else   and   did   not,  therefore,   apply   to  the 
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appellant.  Hie  cennderation  urged  by  oohdmI  that  the 
hniifinm  of  a  berber  was  when  the  Act  was  passed  a 
well-known  bnsinest  and  one  of  much  more  importsnoe 
than  it  was  at  the  present  time  lent  additional  force  to 
the  argmnent  that  a  barber  was  not  one  of  the  persons 
to  whom  the  Act  was  intended  to  apply. 

Mb.  Jnsnox  BuoKznLL  gate  judgment  to  the  same 
effect. 

[SoUeitors— Handes  and  Tunnloliffe,  for  Dallow  and 
Diallowt  Wolrerhampton,  for  the  appellant ;  Mnrr  and 
BusbTt  for  Sharpe  and  Derby,  West  Bromwich,  for  the 
xeepoodent.] 


Q.B.  DiT. 
(Darling,  J.) 


1900. 
Jan.  29. 


SATFEBT  V.  MAYXB.* 

Gaming— BettiI^^— Gaming  Act,  1892 — Partner- 
ship agreement  to  back  horses. 


In  this  case  Mr.  J.  J.  Baffery,  as  trustee  of  the 
estate  of  Glaode  Vaatin,  a  bankrapt,  claimed  to 
recover  the  som  of  £483  148.  9d.,  the  principal  and 
interest  doe  ender  three  promissory  notes  for  £160  each 
giT«n  to  Vantin  by  the  defendant  Albert  Mayer,  of  13, 
Bockmgham  Palace-road.  Hie  defence  was  that  the 
notes  in  question  were  given  in  respect  of  a  gambling 
transaction,  and  therefore  the  plaintifiF  could  not 
recoTer. 

Mr.  Atherley- Jones,  Q.C.,  and  Mr.  H.  Kisch  appeared 
for  the  plidntiff  ;  and  Mr.  Abinger  was  for  the 
defendant. 

The  action,  which  was  set  down  for  trial  under 
Order  XIV.,  was  before  his  Lordship  on  the  27th,  and 
was  reported  in  The  Timet  of  Janoary  29.  His  Lord- 
ship reserved  judgment. 

Mr.  Athb&lbt-Jonks  said  that  the  parties  in  this 
case  were  on  the  point  of  coming  to  terms,  and.  he 
■Qggested,  therefore,  that  his  Lordship  shoold  postpone 
giving  judgment. 

Mb.  Justice  Dablikg  said  that  as  the  matter  was 
one  of  some  public  interest,  he  would  give  his  judgment 
now,  and  the  parties  could  come  to  what  terms  they 
liked  afterwards.  The  action  was  brought  by  the 
plaintiff  as  tmstee  in  the  bankruptcy  of  Vautin  against 
the  defendant  on  three  promissory  notes.  These  notes 
amomited  to  £400,  and  the  defence  was  that  the  notes 
were  given  in  respect  of  a  contract  which  was  void 
under  the  statutes  against  wagering.  The  first  statute 
to  be  considered  was  8  and  9  Vict.,  c.  109,  section  18, 
which  ran  as  follows  :—**  And  be  it  enacted  that  all 
contracts '  or  agreements,  whether  by  parole  or  in 
writing,  by  way  of  gaming  or  wagering  shall  be  null 
and  void  :  and  that  no  suit  shall  be  brought  or  main- 
tained in  any  Court  of  law  or  equity  for  recovering  any 
som  of  money  .  .  .  which  shall  have  been  deposited 
in  the  hands  of  any  person  to  abide  the  event  on  which 
any  wager  shall  have  been  made."  That  being  the  law 
the  eases  of  *'  Rosewame  v.  Billing  ''  (15  C.B.,  N.S., 
316)  and  '*  Read  v.  Anderson  ''  (10  Q.B.D.,  100)  were 
decided.  In  consequence  of  the  decision  in  the  latter 
case  the  Gaming  Amendment  Act,  1892,  was  passed, 
end  that  statute  provided  that  **  any  promise,  express 
or  implied,  to  pay  any  person  any  sum  of  money  paid 
by  him  under,  or  in  respect  of,  any  contract  or  agree- 
ment rendered  null  and  void  by  the  Act  8  and  9  Vict., 
c.  109,  or  to  pay  any  som  of  money  by  way  of  com- 
mission, fee,  reward,  or  otherwise  in  respect  of  any 
such  contract,  or  of  any  services  relating  thereto  or  in 
connexion  therewith,  shall  be  nail  and  void,  and  no 
action  shall  be  brought  to  recover  such  smn  of  money." 
The   difference   was   that   not   only   contracts   to    pay 
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but  promises  to  pay  money  under  or  in  respect  of  any 
such  contracts  were  rendered  null  and  void.  In  this 
case  the  defendant  Mayer  thought  he  had  discovered  an 
infallible  system  for  winning  nu>ney  by  backing  hones, 
and  he  imparted  his  discovery  to  Vautin  and  go 
Vautin  to  supply  £500  for  working  the  system,  and 
both  of  them  were  to  share  in  the  profits.  At  first 
money  was  made  and  then  it  was  lost.  Vautin,  after 
a  time,  wanted  his  money  back,  and  he  wrote  on 
June  1,  1897,  to  Mayer  asking  if  he  was  not  right  in 
saying  that  they  entered  this  oonoem  on  joint  account, 
and  he  wanted  his  share,  £250,  back  again.  Bib  Lordship- 
found  as  a  fact  that  £500  was  advanced  by  Vantin  to  a 
fund  for  the  joint  ben^t  of  the  defendant  and  himself, 
and  was  in  the  natore  of  partnership  capital.  The  £100 
subsequently  advanced  was  a  loan,  and  that  of  course 
the  plaintiff  could  recover.  His  Lordship  referred  to  the 
cases  of  **  De  Mattos  v.  Benjamin  "  (63  JD./.,  Q.B., 
248)  and  -  Tatam  v.  Beeve  '*  ([1893]  1  Q.B.,  44), 
and  said  that  the  question  was  whether  the  transactioiL 
came  within  the  Act  of  1892  as  being  "  in  respect  of  " 
a  contract  null  and  void  under  the  earlier  Act.  He 
came  to  the  conclusion  that  it  did  not  come  within  the 
Act,  and  that  the  money  was  not  paid  "  in  respect  of  ** 
any  null  or  void  conlract.  The  money  was  paid  in 
respect  of  an  agreement  between  the  parties  that  they 
should  enter  into  a  partnership  to  back  horses.  He 
therefore  thought  that  Vautin  would  have  been  able  to 
have  recovered  this  money  from  the  defendant  if  the 
action  had  been  between  them. 
No  application  for  judgment  was  made. 


Court  of  Appeal  (Lindley,M.R. , Vaoghan  )        1900. 
Williams  and  Romer,  L.JJ.)  f      Jan.  30. 

IN  SI  THE  WBEZHAM  MOLD  AND  CONN  AH 'S  QUAY 
BAIL  WAT    COMPANT.* 

Bailway — Receiver  —  *  *  Working   expenses    and* 
proper  outgoings,"  what  are — Costs  of  defend- 
ing an  action — ^Bail^y  Companies  Act,  1867, 
sec.  4. 
Order  of  Byrne,  J.  (15  The  Times  L.R.,  358), 

varied.  

This  was  an  appeal  from  a  decision  of  Mr.  Jostioo 
Byrne's,  reported  in  15  The  Times  L.R.,  358.  The 
qaestion  raised  by  this  appeal  was  whether  certain  costs 
of  the  railway  company  incnrred  in  defendhig  an  action 
in  relation  to  the  cost  of  eonstmcting  the  line  were 
working  expenses  of  the  railway  or  other  proper  oot- 
goings  in  respect  of  its  undertaking  within  section  4  of 
the  Railway  Companies  Act,  1867.  That  section 
enahled  jadgment  creditors  of  a  railway  company  to 
obtain  the  appointment  of  a  receiver,  and,  if  necessary, 
of  a  manager  of  the  undertaking  of  the  company,  and  it 
continued  as  follows  : — *'  And  all  money  reoeiyed  by 
such  receiver  or  manager  shall,  after  due  provi- 
sion for  the  working  expenses  of  the  railway  and 
other  proper  outgoings  in  respect  of  the  under- 
taking, be  applied  and  distributed  under  the  direction 
of  the  Court  in  payment  of  the  debts  of  the 
company,  and  otherwise  according  to  the  rights  and 
priorities  of  the  persons  for  the  time  being  interested 
therein."  On  September  8,  1897,  an  order  was  made 
under  this  section  upon  the  petition  of  the  Great  Central 
Railway  Company,  a  judgment  creditor,  appointing  a 
receiver  and  manager  of  the  undertaking  of  the  Wrex- 
ham Company,  and  directing  the  receiver  out  of  the 
moneys  to  be  received  l^  him  to  pay  the  costs  of  all  par- 
ties to  the  petition, and  the  order  also  directed  inquiries  as 
to  the  debts  of  the  company,  and  as  to  rights  and 
priorities,  in  accordance  with   the   terms  of  the  section. 
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Ftior  to  tliii  order  an  action  had  been  commenced  by 
the  execatora  an  I  trasteea  of  Mr.  Piercy,  the  eontraetor 
for  the  Line,  against  the  oompaoy  for  the  balance  of  the 
oosi  of  constructing  the  line,  anl  on  Jnly  25,  1897,  this 
aetion  was  ref erre  1  to  arbitration,  and  the  arbitration 
was  pen  ling  at  the  date  of  the  reoeiyership  order.  On 
November  22,  1897,  upon  the  application  of  the  Piercy 
tmstees,  an  or  ler  was  made  giving  them  liberty,  not- 
withstan  'Ing  the  or  ler  of  September  8,  1897,  to  carry 
mo  the  action  and  proceed  with  the  arbitration,  incloding 
liberty  to  the  eompany  to  continue  to  attend  the  arbi- 
tration procee  lings,  but  no  order  was  ma  le  as  to  the 
eompany 's  costs.  In  March,  1898,  the  award  was  made 
nnd  juflgment  was  entered  up  In  the  terms  of  the  award, 
whidi  was  to  the  effect  that  the  company  should  pay  to 
the  Piercy  trustees  £28,643  cash,  and  also  certain  sums 
of  stock  and  debenture  stock,  each  party  to  pay  his  own 
oosts.  The  effect  of  the  award  was  that  the  claims  of 
the  Piercy  trustees  were  cut  down  to  a  considerable  ex- 
tent. An  application  was  then  ma-le  by  the  company  and 
its  directors,  and  the  solicitor  for  the  company,  that  the 
oosts  up  to  September  8,  1897,  and  also  snbsMiuently 
tliereto,  ineurred  in  the  defence  of  the  action  and  arbi- 
tration suoul  1  be  treated  by  the  reoeiver  as  proper  out- 
goings of  the  undertaking,  and  should  be  payable  In 
priority  to  the  da  ms  of  the  debenture  stockholders  of 
the  eomnany.  Mr.  Justiee  Byrne  said  that  the  test  to 
be  applied  in  such  oases  was  whether  the  oosts  incurred 
were  **  working  expenses  or  other  proper  outgoings," 
without  which  the  railway  could  not  be  carried  on.  In 
the  present  ease  his  Lordship  thought  it  was  obvious 
that  the  nndertaking  could  have  been  carried  on  just  as 
well  and  effeetually  if  the  company  had  not  resisted  the 
-olaim  made  in  the  action.  He  did  not  say  that  it  was 
not  right  for  the  company  to  resist  the  claim,  or  that 
the  eonfm  of  so  doing  might  not  hereafter  be  properly 
provided  for.  But  he  held  that  these  eosts  were  not 
jHoper  outgoing*  within  the  meaning  of  section  4.  This 
apolieation  for  the  payment  of  these  oosts  must  there- 
fore fail.    Hie  applieants  appealed. 

Mr.  C.  A.  RusAell,  Q.C.,  and  Mr.  R.  J.  Parker  were 
for  the  apppllants  ;  Mr.  Neville,  Q.C.,  and  Mr.  F. 
Ttiompson  were  for  the  Piercy  trustees  ;  Mr.  Whinney 
was  for  the  debenture  holders  ;  Mr.  Mark  Romer  was 
for  the  Great  Central  Railway  Company. 

Hie  appeal  was  argued  on  Janoary  23  last. 

Ttie  Master  of  the  Rolls  said  that  the  Railway 
Companies  Act,  1867,  contained  no  mention  of  costs, 
yet  there  must  be  power  in  the  Court  to  give  c^ste  in 
proceedings  under  the  Act,  otherwise  the  eosts  of  a 
petition  for  a  receiver  under  section  4  could  not  be 
provide<l  for.  But  ever  sinee  the  passing  of  the  Aot 
orders  had  been  made  for  the  payment  of  those  costs, 
and  an  order  had  been  made  in  this  case  for  payment  of 
the  costs  of  the  petition.  That  section  was  passed  upon 
the  footing  that  the  Court  had  juris  Uction  to  order 
payment  of  the  costs  of  the  proceedings  1  hereby 
direetel.  If  there  ever  was  any  doubt  as  to  the 
juris  liotion  of  the  Court  to  order  payment  of  the  costs 
of  proceedings  under  an  Act  of  Parliament  where  not 
expressly  authorise  i  to  do  so  that  doubt  was  remove  1 
by  the  Ju  'icatnre  Act,  1890,  section  5,  as  explained 
in  ** /n  re  Fisher '' ([18941  1  Ch.,  450).  The  question 
in  this  ease  turned  upon  what  was  the  real  meaning  of 
tho  order  of  November  22,  1897,  giving  the  company 
liberty  to  continue  to  attend  the  arbitration  pro- 
ceedings n  itwithstauding  the  reoeivership  order.  In 
his  Lor  ^ship's  opinion  the  real  meaning  of  that  order 
was  not  merely  that  the  company  shoul  I  attend  the 
prooee  lings,  but  that  it  shoul  I  fight  the  claim  of  the 
Piercy  trustees  on  behalf  of  everybody  instead  of  the 
daim  being  contested  in  Chambers.  The  award  was 
made  with  the  result  that  the  olaim  of  the  Piercy 
trostees  was  oonsiierably    redoced,  but   the   arbitrator 


made  no  order  as  to  costs,  leaving  the  parties  to  pay 
their  own  oosts.  The  question  was  how  were  the  ooats 
of  the  company  to  be  obtained.  Hie  company  and  its 
solicitor  applied  that  these  oosts  might  be  regarded  as 
proper  outgoings  of  the  undertaking.  Mr.  Justiee  Byrne 
was  onable  to  take  that  view,  and  this  Court  felt  the 
same  diffioulty.  These  ooste  were  oertatnly  not  working 
expenses  of  the  railway,  and,  without  going  so  far  as  to 
say,  as  Lord  Justice  Kay  said,  in  efFect,  in  '*  /n  rs  the 
Bastem  and  Midlands  Railways  Company  "  (46 
Ch.D.,  367,  378)  that  *'  other  proper  outgoings  '' 
meant  the  same  thing  as  working  expenses,  it  would  be 
nn  luly  stretching  the  words  of  sectioa  4  to  say  that 
proper  outgoings  inolnded  the  oosts  of  defending  an 
action  by  the  contractor  for  his  charges  in  connexion  with 
the  ooustruction  of  the  railway.  But  having  regard  to  the 
view  already  expressed  as  to  the  effect  of  the  order 
giving  the  company  leave  to  attend  the  arbitration  pre- 
oeedings,  he  was  of  opinion  that  the  order  of  Ifr. 
Justice  Byrne  should  be  varied  by  adding  a  declaration 
that  the  oosts  incurred  by  the  company  since  the  data  af 
the  reoeivership  order  in  defending  the  action  and  the 
proceedings  consequent  thereon  ought  to  be  treated 
as  incurrei  in  the  prosecution  of  the  inquiries  directed 
by  that  order  and  were  incurred  for  the  baoelt  of  tha 
debentnre-holders  and  other  creditors  of  the  eompany, 
and  ought  to  be  paid,  with  the  eosts  of  the  application, 
in  priority  to  any  future  payments  to  sooh  debentnra- 
holders  or  other  creditors. 

LoBM  Jumcis  Vaughak  Williams  and  Rombb 
ooneorred. 

[Solicitors— Norris,  Aliens,  and  Chapman  ;  Field, 
Roscoe,and  Co.,  fur  Bvan  Morris,  Wrexham  :  Sharpe, 
Parker,  and  Co. ,  Liverpool  ;  Cunliffes  and  Davenport,] 


Q.B.  Div.    (rhannell  I 
and  Bucknill,  JJ.)    | 


1900. 
Jan.  30. 


ariAD  y.  TiLLomoir  and  akothir.* 

Fishery— Salmon  Fishery  Act,  1873,  nee.  22. 

Taking  fish  which  are  in  a  dying  condition, 
otherwise  than  with  a  properly  lioensed  Instra- 
ment,  is  an  offence  within  the  Salmon  Fishery 
Act,  1873,  sec.  22. 

Tliis  was  an  appeal  by  ease  stated  from  iust'oes  of  the 
West  Riding  of  Yorkshire.  An  informatiim  was  pre- 
ferred by  the  appellant  against  the  respondents  charging 
them  with  taking  trout  by  means  other  than  a  properly 
licensed  instrument,  to  wit,  by  taking  the  same  with 
their  hands,  contrary  to  section  2S  of  the  Salmon 
Fishery  Ant,  1873,  as  extendel  to  trout  or  char  by 
section  7  of  the  Freshwater  Fisheries  Act,  1878.  Section 
22  of  the  Salmon  Fishery  Act,  1873,  enacts  so  far  as 
is  material  to  this  case,  that,  in  all  fishery  districts  in 
which  licenses  are  payable,  **  any  person  fishing  for  or 
taking,  killing,  or  attempting  to  take  or  kill,  salmon 
by  any  means  whatsoever  other  than  a  pmper^y  lioensed 
fishing  weir,  fishing  mill  dam,  fixed  engine,  in^timenty 
net,  or  devic^e  for  catching  or  facilitating  the  catching 
of  salmon,  or  assisting  any  such  person  in  so  doing, 
shall  be  liable  to  a  penaHy  not  exceeding  £5.'*  The 
respondent  took  from  Bller  B<Hsk,  a  tributary  of  the 
river  Aire,  20  trout  (which  were  apparently  poisoned, 
but  still  alive).  They  subsequently  sold  a  portion  of 
the  fish,  which  were  found  to  be  unfit  for  foo  I.  There 
was  not  sufficient  proof  to  show  how  the  fish  had 
become  in  a  dying  con  Htion,  or  that,  ap«irt  from  taking 
the  fifth  witli  their  hands,  the  respondents  ha  I  in  any 
way  been  ooneemei  in  killing  them.  The  iustiens  were 
of  oinnion  that,  in  the  absence  of   evi  ienee  to   oonaeot 
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ttie  wpoaiento  wiih  haTuig  poiMmed  tbe  WAter,or  with 
having  in  fomo  wny  bean  eonoeraed  in  killing  iho  fish, 
the  f aei  thai  the  rsspondMito  were  provei  to  have  taken 
ihs  llib  oat  of  the  water  with  their  bands  did  not,  under 
tkn  oiroainstanoes,  oonstitate  an  offenoe,  the  Ash  being 
in  a  dying  slate  at  the  time,  and   they  accordingly  dis- 

Mr.  H.  T.  Waddt,  for  the  appellant,  said  that,  if  it 
were  hold  that  the  Act  did  not  apply  because  the  fish 
were  in  a  dying  condition,  persons  who  took  fish  out  of 
a  river,  whieh  had  previously  been  poisoned  by  other 
pereons  with  whoin  they  were  in  oollasion,  oonld  not  be 
prooeeiei  against,  in  spite  of  the  faet  that  they  were 
elenrly  doing  a  thing  whieh  was  withia  the  mischief  of 
the  Act.  He  cited  «'  Gaiard  v.  Cooke  "  (55  J.P.,  102). 

Mr.  WALTift  8TBWABT,  for  the  respoaleots,  coo- 
tended  that  the  jastiees  were  right  in  holding  that  tbe 
Act  did  not  apply,  becanse  the  removal  of  dying  fish 
from  a  stream,  so  far  from  being  detrimental  to  the 
tflhery,  wonld  be  beneficial  to  the  surviving  fish. 

The  Ooasr  allowed  the  appeal,  remitting  the  case  to 
the  justices  with  the  opinion  that  the  taking  of  dying 
fish  was  within  the  Act. 

Mb.  JiranoB  Channill  said  that  if  the  justices 
found  that  the  reqmndents  took  the  fish  innocently, 
wtthottt  having  been  eoneemed  in  poisoning  them,  they 
wonl  1  be  justified  in  treating  the  offence  as  one  not  reqnir- 
in|^  pnnisfament  ;  but  he  was  of  opinion,  having  regard 
to  the  argument  of  the  learned  counsel  for  the 
appellant,  that  the  taking  of  dying  fish  was  within  the 
Aot. 

Mb.  JuanoB  Bijokkill  concurred.    , 

[Bolieitors— Richard  Smith  and  Sons.for  Charlesworth 
and  Wilson,  for  the  appellant  ;  Turner  and  Co.,  for 
W.  Thompsoa,  Skipton,  for  the  respondent.] 


Q.B.    Dir.    (Channell) 
andBocknill,  JJ.)     } 


1900. 
Jan.  SO. 


IXANDin>NO  UBBAN  DI8TBICT   COUNCIL  V.  HUOHB.* 

Hawker — ^Licence — Etomptions — Hawkers  Act, 
1888,  sec.  3  (3)— Markets  and  Fairs  Clauses 
Aot,  1847,  see.  13. 

This  was  an  appeal  by  case  stated  from  jnstioeo  of 
Oamarron.  An  information  was  preferred  by  the 
appellants  against  the  respondent  diarging  him  that, 
after  a  market-pbee  had  been  opened  for  public  use 
within  the  limits  of  the  district  of  the  Llandudno  Urban 
Distriet  Cooneil,  he  di  i  unlawfully  expose  for  sale  in  a 
street  within  the  limits  aforesaid,  and  not  in  bit  own 
dwelling-place  or  shop,  certain  articles,  to  wit, 
potatoes,  in  respect  of  which  tolls  were  authorised  to 
be  t%kBn  in  the  market,  contrary  to  section  13  of  the 
Markets  and  Pairs  CUuses  Act,  1847.  The  section 
referred  to  is  as  follows  : — **  After  the  market-i)lace  is 
open  for  pnblio  use  every  person  other  than  a  licensed 
hawkar  who  shall  sell  or  expose  for  sale  in  any  place 
within  the  prescribed  limits,  except  in  his  own  dwelliog- 
place  or  shop,  any  articles  in  respect  of  which  tolls  Are 
by  special  Act  authorised  to  be  taken  in  the  market, 
shall  for  every  such  offence  be  liable  to  a  penalty  not 
>  ling  40s."  It  appeared  from  the  case  that  the 
I  lent  was  a  person  who  followel  thetraleof 
id  hawking  potatoes,  vegetables,  and  fruits, 
aad  hai  for  mmy  years  followed  that  tra  le  without 
boiling  a  hawker's  licence,  as  he  was  authorised  to  do 
by  section  S  (3)  of  the  Hawkers  Act,  1888.  In  oon- 
sequeaoe  of  a  notice  publilhed  by  the  appelluitf  on 
July  14,  1899,  aud  before  the  allege  1  offence,  he  touk 
•Qt  a  hawker  s   licence.     The  justices  held   that  the 
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respondent  was  within  the  exemption  in  section  18,  and 
dismissed  the  information. 

Mr.  E.  H.  Lloyd,  for  the  appellants,  contended  that, 
inasmuch  as  by  virtue  of  seetiou  8  (3)  of  the  Hawkers 
Aot  the  respondent  was  not  a  hawker,  he  ootUi  not 
make  himself  one  by  taking  out  a  licence,  and  that  ha 
was,  therefore^  not  a  person  exempted  from  the  opera- 
tion of  section  13.  He  cited  *'  Woolwich  Looal  Board 
V.  Gariiner''  ([1895],  2  Q.B.,  497)  and  •'Openshaw  v. 
Oakeley  "  (60  L,T.,  929). 

Mr.  A.  B.  GBiPFirH,  for  the  respondent,  contended 
that  his  client  bad  brought  himself  within  the  exeoip- 
tion. 

The  COUBT  dismissed  the  appeal. 

Mb.  Justicb  Channill  said  that  he  must  bold  that 
the  responient  was  a  licensed  hawker  within  the  mean- 
ing of  the  exemption,  unless  some  clear  reason  were 
shown  for  the  contrary.  The  reason  shown  was  that  ia 
**  Woolwich  Local  Board  v.  Gardiner  "  a  person 
hoUing  a  pe  liar's  lieence,  who,  by  virtue  of  the  Fedlara 
Act,  1871,  was  deemed  to  be  a  Ucensei  hawker,  but  who 
was  in  fact  found  to  be  acting  not  as  a  pedlar  but  as  a 
hawker,  was  held  not  to  be-  within  the  exemption.  But 
in  that  case  the  man  was  actually  doing  something  in 
breach  of  his  licence,  whereat  in  the  present  case  the 
respon  lent  did  what  it  was  lawful  for  him  to  do  under 
the  Act.  He  was  therefore  entitled  to  the  benefit  of 
being  a  lioensed  hawker. 

Mb.  Justicb  Bugknill  concurred. 

[Solicitors— Belf rage  and  Co.,  for  James  Porter* 
Conway,  for  the  appellant ;  Ponsonby,  Hughes,  and  Co.» 
for  W.  J.  Corbett,  Llandudno,  for  the  respondent.] 


Chan.  Div,    )  1900. 

(Byrne,  J.)    j  Jan.  30. 

B0BGHBLL  ▼.  WILDB.* 

Solicitor — Partnership  —  Dissolution—* Right    to 
use  firm's  name. 


This  was  a  motion  for  an  interim  injunction  to  restrain 
the  defendants  from  carrying  on  bnsiuess  as  solicitors 
under  the  name  or  style  of  **  Burchell  and  Co."  or 
under  any  other  name  or  style  of  which  **  Burchell  '* 
or  **  Burchells  "  forms  part.  In  1874  the  plaintiff, 
J.  W.  Burchell,  was  admitted  a  partner  in  the  Arm  of 
**  Burchells,"  and  in  the  year  1882  a  new  partnership 
was  constituted.  The  partners  were  W.  Burdiell,  tha 
elder,  and  W.  Burchell,  the  younger,  who  subseiiuently 
ceased  to  be  members  of  the  Arm,  the  oefendant 
W.  G.  Wilde,  and  the  plaintiffs  J.  W.  Burchell  and 
C.  T.  D.  Burchell.  They  took  the  style  of  *'  Burchell 
and  Co."  By  an  agreement  of  June,  1893,  the  plain- 
tiffs  and  the  defendant  W.  G.  Wilde  agreed  to  con- 
tinue in  partnership  as  solicitors  in  continuation  of  their 
then  partnership  under  the  style  of  **  Burchell  and 
Co."  at  No.  5,  the  Sanctuary.  The  defenuant  W. 
Wilde  was  a  son  of  the  defendant  W.  G.  Wilde,  and 
there  were  provisions  for  his  being  admitted  into  the 
partnership  under  certain  conditions.  In  the  year  1899, 
differences  having  arisen,  the  partnership  was  cissolved 
as  from  Decefiiber  9,  1899.  Under  the  terms  of  disso- 
lution the  plaintiffs  acquired  the  offices  at  the  Sanotu- 
ary.    Judgment  was  delivered. 

Mr.  Swinfen  Eady,  Q.C.,  and  Mr.  Vernon  were  for 
tha  plaintiffs  ;  Mr.  Levett,  Q.C.,  and  Mr.  Norton* 
Q.Cforthe  defendant  \7illiam  George  Wilde;  and 
Mr.  Alexander,  Q.C.,  and  Mr.  Napier  for  the  defend- 
ant William  Wilde. 

Mb.  Justicb  Bybnk  said,— It  is  common  ground  that 
there  was  no  express   agreement   as  to  goodwill  or  im 
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tume,  and  that  the  rights  of  the  parties  upon  the  quet- 
tkm  I  have  to  decide  stand  ezaotly  as  though  there 
had  been  a  simple  dissolution  by  consent,  no  sale  of 
goodwill  or  assets  being  contemplated  and  all  parties 
intending  to  eontume  to  practise,  bat  nothing  was  said 
as  to  the  style  mider  which  any  of  them-"  should 
so  practise.  Hie  plaintiffs,  with  a  new  partoer,  also 
named  Borchell,  are  carrying  on  business  at  the  old 
oflBee  as  '*  Burchelli  aad  Co.,*'  and  the  defendants  (the 
defendant  William  Wilde  having  been  taken  into  part- 
nership by  his  father)  as  *' Borchell  and  Co.'*  Bach 
side  is  willing  to  make  some  modification  in  the  name 
so  as  to  make  the  resemblance  less  close,  but  the  plain- 
tiffs claim  themselves  to  use  the  name  "  Borchell  "  or 
**  Borehells  "  and  to  restrain  the  defendants  from 
nsing  the  word  *'  Borchell  "  or  *'  Burchells  "  in  any 
way  as  part  of  their  firm  name.  Notice  of  dissolution 
has  been  duly  signed  and  gasetted,  and  independent 
circulars  have  been  sent  to  every  client  of  the  old  firm 
stating  the  fact  and  also  giving  notice  of  the  constitu- 
tion and  plaees  of  address  and  assumed  styles  of  the 
Dew  ibms.  At  the  date  of  the  dissolotion  the  defendant 
W.  G.  Wilde  was  entitled  to  a  larirer  share  of  the 
profits  than  any  of  his  partners,  and  he  had  been  a 
partner  in  the  successive  ^rtnerships  since  1882,  when 
the  style  was  changed  from  *'  Burchells  "  to  **  Buichell 
and  Co."  His  Lordship,  after  referring  to  various 
authorities,  including  **  Banks  v.  Gibson  "  (34  Beav., 
666),  and  "  Thynne  v.  Shove  "  (L.R.  45,  CD.,  677) 
citing  *'  Levy  v.  Walker  '*  (L.R.  10,  Ch.D.,  436)  and 
saying  that  **  Levy  v.  Walker  "  was  not  to  be  read  as 
detennining  that  the  purchaser  of  a  business  and  good- 
will is  entitled  to  use  the  style  of  the  old  firm  if  that 
style  includes  the  name  of  a  living  person,  and  if  the 
use  of  it  would  expose  the  owner  of  such  name  to 
liability,  continued  :— Upon  principle  it  is  difficult  to 
see  why  the  rights  of  any  partner  upon  a  dissolution 
under  circumstances  like  those  in  the  present  case  in 
reference  to  the  use  of  the  firm  name  should  be  greater 
than  the  ri^^t  of  a  purchaser  who  has  bought  the  good- 
will, and,  having  regard  to  the  effect  of  more  recent 
decisions,  I  think  "  Banks  v.  Gibson  "  must  be  read 
subject  to  the  qualification  that  the  use  of  the  old  name 
must  not  expose  the  other  partners  to  liability.  The 
plaintiffs'  right  to  the  injunction  depends  upon  their 
establishing  that  any  use  of  the  word  **  Burchell  "  as 
part  of  the  name  of  the  defendant  firm  would  expose 
them  to  risk.  I  cannot  say  that  I  am  satisfied  that  any 
of  the  plaintiffs  would  be  under  any  tangible  risk  of 
liability  if  the  defendants  were  to  practise  as  **  Bur- 
chell, Wilde,  and  Son,"  especially  if  the  plaintiffs  were 
to  use  a  style  carrying  their  initials  or  were  to  take  the 
Dame  of  **  Burchells  and  Burchell  "  as  I  understand 
they  are  not  unwilling  to  do.  Upon  the  whole  case,  I 
think  I  ought  to  make  no  order  on  the  motion. 

Hie  defendants  having  stated  that  they  were  willing 
to  adopt  the  style  of  **  Burchell,  Wilde,  and  Co.,"  no 
order  was  made  on  the  motion  except  that  costs  be 
costs  in  the  action. 


Chan.    Div.  }  1900. 

(Cozens-Hardy,    J.)     f  Jan.  31. 

IN    SE    THE    XOBTH    OF     ENGLAND     IBON      STEAMSHIP 
INSURANCE    ASSOOIATION.* 

jCompany — ^Winding  up — Jurisdiction — Company 
with  no  capital  paid  up  or  credited  as  paid  up 
— Jurisdiction  of  High  Court  to  wind  up. 


His  Lordship,    in  giving  judgment,   said, — This  is  a 
'petition   for  the   confirmation   of  a  special   resolution 

*Beport«d  by  D.  Pitcatrv,  Eaq.,  Barrister-at  Law. 


altering  the  memorandum  of  association  of  the  North 
of  Bngland  Bteamship  Insurance  Association  ;  juris- 
diction is  given  by  the  Companies  (Memorandum  of 
Association)  Act,  1890,  to  **  the  Court  whifiih  has 
jurisdiction  to  make  an  orde^  for  winding  up  the  oom- 
pany."  The  first  question  I  have  to  consider  is 
whether  I  have  any  jurisdiction  to  deal  with  the  jieti- 
tion.  Tbe  association  was  registered  as  an  unlimited 
company  in  February,  1876.  Hie  memorandum  of  asso- 
ciation contained  three  clauses.  (1)  The  name  of  the 
company  is  the  North  of  England  Steamship  Insoranee 
Association.  (2)  The  registered  office  of  the  company 
will  be  situate  in  Bngland.  (3)  The  object  for  which 
the  company  is  established  is  the  mutual  insnranoe  of 
iron  steamships  insured  with  the  eompany  by  members 
of  the  company.  This  complied  strietly  with  section  10 
of  the  Companies  Act,  1862.  The  eompany  has  no 
shares  and  no  capital.  It  is,  however,  a  company  the 
winding  up  of  which  is  plainly  contemplated  by  seotion 
79  of  the  Act  of  1862,  and  under  section  81  of  that 
Act  the  Chancery  Division  of  the  High  Court  had  juris- 
diction to  wind  it  up.  But  by  section  33  of  the  Com- 
panies (Winding-up)  Act,  1890,  section  81  of  the  Act 
of  1862  is  repealed  and  section  1  of  that  Act  is  substi- 
tuted. That  seotion  is  as  follows  :'-(l)  '*  The  Courts 
having  jurisdiction  to  wind  up  companies  in  England 
and  Wales  shall  be  the  High  Court,  the  Chancery  Courts 
of  the  counties  palatine  of  Lancaster  and  Durham,  the 
County  Courts,  and  the  Stannaries  Court. ' '  And  the 
question  arises  whether  there  is  now  any  Court  com- 
petent to  wind  up  a  company  which  -has  no  capital 
paid  up  or  credited  as  paid  up.  Upon  the  whole  I  have 
come  to  the  conclusion  I  cannot  attribute  to  the 
Legislature  the  intention  to  render  all  companies 
formed  under  section  9  or  section  10  of  the  Aet  of  1862 
exempt  from  the  jurisdiction  of  any  Court  and  to  leave 
companies  formed  under  section  8  liable  to  be  wound 
up.  Section  32  (subsection  2)  of  the  Act  of  1890, 
which  is  as  follows  : — **  In  part  IV.  of  the  Companies 
Act,  1862,  and  in  this  Act  the  expression  *  the  Court,' 
when  used  in  relation  to  a  eompany,  shall,  unless  the 
contrary  intention  appears,  mean  the  Court  having  ' 
jurisdiction  under  this  Act  to  wind  up  the  company," 
assumes  that  part  IV.  of  the  Act  of  1862  which  is 
headed  **  Winding  up  of  companies  and  associations 
under  this  Act  "  continues  in  full  force.  I  think  I  am 
justified  in  holding  that  subsection  1  of  section  1 
defines  the  Courts  which  have  jurisdiction  to  wind  up 
all  companies  in  England  and  Wales,  except  so  far  as 
cut  down  by  the  following  subsections,  and  that  sub- 
sections 2  and  3  apply  only  to  companies  formed  under 
section  8  and  whidi,  therefore,  possess  a  capital.  The 
result  is  that  the  High  Court  has.  jurisdiction  to  wind 
up  the  association  and,  therefore,  has  jurisdiction  to 
sanction  an  alteration  of  the  memorandum  of  associa- 
tion. The  question  of  jurisdiction  being  settled,  I  feel 
no  difficulty  in  confirming  the  special  resolution,  the 
object  of  which  is  to  enlarge  the  scope  of  the  opera- 
tions of  mutual  insurance.  The  order,  therefore,  will 
be  as  prayed. 

Mr.  O.  Leigh  Clare  was  for  the  petitioners. 

[Solicitors— Williamson,  Hill,  and  Co.] 


,1  (Lindley,    M.B., 
illiams  and  Romer, 


^} 


1900. 
Feb.  2. 


Court  of  Ap 
Vaughan 
L.JJ.) 

THE  SOUTH  AFRICAN    BBBWEBIES  (LIMITED)  V.  KIKO.* 

Conflict    of    Laws — ^Contract — Covenant  in  re- 
straint of  trade — ^Brewery  in  South  Airioa. 
Hdd,  that  the  contract  was  governed  by  the 
law  of  the  South  African  Republic. 
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Decision  of  Kekewich,  J.  (15  The  Times  L.B., 
442),afBnn6d. 

Hits  was  an  appeal  from  a  decision  of  Mr.  Justice 
Kekewicfa's,  reported  In  15  T?ic  Times  L.B.,  442. 
It  raised  an  interesting  and  important  question 
of  private  international  law — namely,  whether  an 
English  contract  entered  into  in  a  foreign  country 
iietween  a  British  subject  resident  there  and  an  English 
company  having  its  registered  office  in  England,  but 
carrying  on  its  business  solely  in  that  foreign  country — 
the  contract  being  in  respect  of  the  business  carried  on 
there — should  be  governed  by  the  English  law  or  by  the 
law  of  that  foreign  country.  The  facts  were  shortly 
these  :— In  1890  the  Natal  Brewery  Syndicate  (South- 
East  Africa)  (Limited)  was  incorporated  in  England  for 
the  purpose  of  carrying  on  the  business  of  brewers  in 
the  lYansvaal,  the  colony  of  Natal,  and  elsewhere  in 
South  Africa.  By  an  agreement,  dated  October  14, 
1892,  made  between  ihe  syndicate  (which  was  then 
carrying  on  its  business  at  Johannesburg,  in  the  Trans- 
vaal, and  at  Pietermaritzburg,  in  Natal)  on  the  one 
part,  and  the  defendant  (a  brewer  and  a  British  subject 
then  resident  in  Nottingham)  of  the  other  part,  it  was 
agreed  that  the  defendant  should  proceed  to  Johannes- 
burg and  serve  the  syndicate  as  brewer  or  otherwise  in 
the  business  of  a  brewer  carried  on  at  Johannesburg  and 
in  Natal  or  elsewhere,  at  a  salary  of  £300  a  year,  the 
agreement  to  be  determinable  by  either  party  by  notice 
in  writing  ;  and  the  defendant  thereby  undertook  not 
to  engage  in  any  brewing  business  in  South  Africa 
within  five  years  after  the  termination  of  the  agreement 
without  the  sanction  of  the  syndicate,  and  that  in  the 
event  of  the  sjmdicate  being  taken  over  by  any  other 
company  he  would  carry  out  that  agreement  with  soch 
other  company  on  the  terms  and  conditions  contained 
therein.  Thereupon  the  defendant  went  out  to 
Johannesburg  and  carried  on  the  management  of 
the  syndicate's  brewery  there  until  November,  1892, 
when  the  syndicate's  ondertaking  was  taken  over 
by  another  English  company,  the  South  African 
United  Breweries  (Limited),  which  was  formed  and 
registered  in  England  for  that  purpose.  The  defendant 
than  continued  in  the  employ  of  that  company  on  the 
terms  of  the  original  agreement  with  the  syndicate  until 
April  11,  1895,  when  by  an  agreement  of  that  data 
•zeeated  in  South  Africa  and  expressed  to  be  made 
between  the  new  company  **  or  its  successors  "  of  the 
one  part  and  the  defendant,  described  as  of  '*  the 
Castle  Brewery,'*  Johannesburg,  being  the  company's 
brewery,  of  the  other  part,  the  defendant  agreed  to 
serve  the  company  for  five  years  from  October  1,  1894, 
determinable  by  the  oompany  alone,  '^  as  brewer  or 
otherwise  in  their  business  carried  on  at  Johannesburg 
and  in  the  colony  of  Natal  or  elsewhere  in  South 
Afriea,"  at  a  monthly  salary  of  £54  8s.  4d.  And  the 
defendant  agreed  "  not  to  engage  in  any  brewing  busi- 
ness in  South  Africa  within  a  period  of  ten  years  after 
the  termination  of  his  engagement  by  the  company, 
except  with  the  consent  in  writing  of  the  board  of 
directors  in  London  of  the  company."  In  May,  1895, 
the  South  African  United  Breweries  (Limited)  was  re- 
constmcted,  and  the  whole  of  its  undertaking  was  taken 
over  by  the  plaintiifs,  another  English  company,  and 
the  defendant  continued  in  their  employ  as  brewer  upon 
the  terms  of  the  agreement  of  April  11,  1895.  By 
notice  in  writing  of  March  3,  1897,  duly  served  on  the 
defendant,  the  plaintiffs  determined  that  agreement, 
wberaopon  the  defendant  became  concerned, .  it  was 
said,  in  the  promotion  of  a  company  registered  in  Scot- 
land under  tiie  name  of  the  **  Durban  Brewery  Syndi* 
eate  (Limited)  "for  the  purpose  of  establishing  a 
brewery  at  Durban,  in  the  colony  of  Natal,  under  the 
management  of  the  defendant,  without  the  plaintiffs' 


consent,  and  he  had,  it  was  alleged,  entered  into  an 
agreement  with  the  Scotch  company  to  manage  its 
brewery  at  Durban  for  seven  years.  Hie  plaintiffs  then 
brought  this  action  for  an  injunction  to  restrain  the 
defendant  from  committing  this  alleged  breach  of  his 
agreement  of  April  11,  1895.  In  his  defence  the 
defendant  alleged  that  both  the  agreements  of  1892  and 
1896  were  wholly  void  according  to  the  law  of  the 
South  African  Republic  as  not  having  been  executed 
before  the  Landdrost,  and  also  that  the  restrictions  in 
the  agreement  of  1895  were  invalid  both  according  to 
the  law  of  the  South  African  Republic  and  also  accord- 
ing to  the  law  of  this  country,  as  being  greater  than 
were  reasonably  necessary  for  the  plaintiffs'  proteotion, 
snd  as  also  being  most  oppressive  towards  the  de- 
fendant. Mr.  Justice  Kekewich  held  that  the  contract 
was  governed  by  the  law  of  the  South  African  Republic, 
and  adjourned  the  further  trial  of  the  action  to  enable 
the  parties  to  adduce  evidence  as  to  that  law.  The 
plaintiffs  appealed. 

Mr.  Warrington,  Q.C.,  and  Mr.  Younger,  Q.C.,  were 
for  the  plaintiffs  ;  Mr.  Buckmaster  was  for  the 
defendant. 

The  Court  dismissed  the  appeal. 

The  Masteb  of  the  Rolls  said  that  the  conclusion  at 
which  the  learned  Judge  had  arrived  was  unquestionably 
right.  It  was  impossible  to  decide  the  rights  of  the 
parties  under  this  contract  without  knowing  what  the 
law  of  the  Transvaal  was.  Upon  the  construction  of 
the  whole  of  the  contract  bis  Lordship  thought  it  clear 
that  Johannesburg  was.  the  primary  place  to  which  the 
contract  related,  and,  having  regard  to  the  fact  that 
this  contract  was  entered  into  at  Johannesburg,  in  his 
opinion  the  clause  now  in  question  ought  to  be  governed 
by  the  law  of  the  Transvaal,  and  this  appeal  should  be 
dismissed  with  costs. 

Lords  Justices  Vaughan  Williams  and  Romeb 
concurred. 

[Solidtors— Loughborough,  Gedge,  and  Co.  ;  H.  6. 
Campion  and  Co.] 


Chan.  Div.     ) 
veil,  J.)    } 


1900. 
Feb.  2. 


:  (Farwell, 

BIBD  v.  PHILPOrr.* 

Bankruptcy Assets — Undischarged    bankrnpt 

tradingf--Supplus  in  first  bankruptcy— Second 
bankruptcy. 

This  case  raised  important  questions  as  to  the  rights 
of  persons  having  transactions  with  undischarged  bank- 
rupts. The  facts,  which  were  not  substantially  in  dis- 
pute, were  as  follows  :— In  1885  the  defendant  Thomas 
Lovibond  Templeman  was  in  business  as  a  plumber  at 
Taunton,  and  in  August  of  that  year  was  adjudicated 
bankrupt.  The  defendant  George  Philpott  was  appointed 
bis  trustee  in  bankruptcy.  A  small  dividend  was  paid 
to  his  creditors,  but  he  did  not  receive  his  discharge.  In 
1891  he  came  to  Slough  and  obtained  employment  as  an 
engineer  in  the  Qreat  Western  Railway  Company.  He 
also  engaged  in  building  operations,  and  purchased  plots 
of  land  for  that  purpose  without  disclosing  the  fact  that 
he  was  an  undischarged  bankrupt.  In  April,  1897,  he 
became  acquainted  with  the  plaintiff,  Mr.  Walter  Avery 
Bird,  a  solicitor  at  Uzbridge,  who  acted  for  him  in 
some  legal  matters  on  the  strength  of  a  reference  to  his 
bankers.  Subsequently  Templeman  requested  the  plain- 
tiff to  x^rocure  advances  for  him  on  the  security  of 
certain  houses  known  as  1  to  4,  Chard-villas,  Montague- 
road,  Slough.  The  plaintiff  procured  the  advances  from 
a  Mrs.  Payne,  and  himself  advanced  money  to  enable 
Templeman   to   purchase   further   plots  of  land  and  to 
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eontiiuie  bii  building  operaticms.  These  adTanoee  were 
repAid  ODi  of  mortgage  money.  In  September,  1897, 
the  pieiniiff  proeared  for  Templeman  a  farther  advance 
of  £600,  out  of  which  he  tubsequeotly  purchased  the 
laad,  on  which  he  Ihea  proceeded  to  build,  with  the  aid 
of  further  moneys  advanced  by  the  plaintiff  far  that 
purpose,  the  houses  known  as  5  and  6,  Ghard-villas.  In 
May,  1898,  Templeman  also  purchased  three  plots  of 
land  adjoining  5  and  6,  Chard*villas,  which  plots  were 
purehawd  with  moneys  provided  by  the  plaintiff,  who 
paid  the  deposit  and  subsequently  provided  the  whole  of 
the  balaace  to  prevent  the  forfeiture  of  the  deposit. 
By  a  mortgage  of  June  17,  1898,  Templeman  gave  the 
plaintiff  a  first  charge  over  6  and  6,  Qiard-villas,  and 
the  three  plots  of  la  id  to  secure  the  sum  therein  named 
and  any  future  sums  that  might  become  due  and  ousts, 
and  also  a  second  charge  over  1  to  4,  Chard-villas.  On 
Saptember  30,  1898,  Templeman  was  again  adjudicated 
bankrupt,  and  the  defendant  Cecil  Mercer  was  appointed 
his  trustee  and  communicated  to  the  plaintiff  the  fact 
that  Templeman  was  already  an  undischarged  bankrupt. 
The  plaintiff  then  offered  to  pay  the  debts  due  under 
the  first  bankruptcy,  but  the  defendant  Philpott 
declined  to  accede,  saying  that  the  defendant  Mercer, 
as  trastee  under  the  second  bankruptcy,  would  be 
entitled  to  any  surplus  of  assets  in  the  first  bankruptcy. 
The  plaintiff,  alleging  that  all  the  liabilities  of  Temple- 
man to  himself  were  incurred  in  order  to  enable  him  to 
aoqaire  lands  for  building  purposes  and  to  build  houses 
thereon  and  for  obligations  and  costs  connected  there- 
with, claimed  (1)  a  declaration  that  he  was  entitled  to 
a  first  mortgage  on  5  and  6,  Chard-villas,  and  the 
three  plots  of  land  adjoining  and  to  a  second  mortgage 
on  1  to  4,  Chard-villas,  to  secure  his  various  advances 
hf  virtue  of  the  indenture  of  June  17,  1898  ;  (2) 
further,  or  in  the  alternative,  a  declaration  that  he 
was  entitled,  on  payment  of  the  balance  of  debts, 
costs,  and  expenses  incurred  under  Templeman 's 
first  bankruptcy,  to  have  conveyed  to  him  the  pro- 
perty mentioned  in  the  said  indenture  as  security 
for  the  amount  of  principal,  interest,  and  costs 
purporting  to  be  secured  by  the  said  indenture. 

Mr.  Herbert  Reed,  Q.C.,  and  Mr.  £.  W.  Hansell 
appeared  for  the  plaintiff  ;  the  Solicitor-General  (Sir 
R.  B.  Pinlay,  Q.C.)  and  Mr.  Muir  Mackenzie  for  the 
defendants. 

The  plaintiff,  examined  by  Mr.  Rbbd,  said  he  had 
made  inquiries  about  Templeman  and  the  answers  were 
satisfactory.  Kos.l  to  4,  Chard-villas,  were  mortgaged  to 
Mrs.  Fkyne,  and  he  deducted  the  advances  he  had  made 
from  the  mortgage  money.  Templeman  gave  him  a  charge 
over  these  houses  to  secure  his  costs.  He  did  not  provide 
the  purchase  money  for  the  site  of  5  and  6,  Chard- 
villas.but  he  made  advances  for  the  purpose  of  building. 
The  conveyance  of  the  three  plots  of  land  was  handed  to 
him  on  his  paying  the  balance  of  the  purchase  mpney. 
That  was  subsequent  to  the  date  of  the  mortgage  of 
June  17. 

Wiuiess  was  cross-examined  by  the  Solicitob- 
Gbnxbal  as  to  certain  items  in  his  account  against 
Templeman. 

Mr.  Rbbd  said  the  case  consisted  of  two  part6--(l)  as 
against  Philpott,  the  first  trustee  ;  and  (2)  as  against 
Mercer,  the  second  trustee.  As  against  Mercer,  it  was 
purely  a  question  of  law.  Mercer  claimed  to  be  entitled 
to  the  property  of  Templeman  subject  only  to  the  rights 
therein  of  Philpott.  He  contended  that  that  claim  was 
ill-founded.  Bankruptcy  was  not  a  total  conversion*  it 
only  took  a  man's  property  for  certain  purposes,  and 
the  surplus  went  back,  after  satisfaction  of  creditors,  to 
the  bankrupt.  When  the  debts  were  paid  there  was  a 
trust  for  the  bankrupt.  If  there  was  a  second  bank- 
ruptij  the  second  trustee  took  by  a  new  title  and 
subjeet  to  mesne  encumbrances.    *'  Cook  v.  Sturgis  " 


i'M  L.J,,  Ch.,  345)  anl  ''  Troup  v.  Ricatdo  "  (34 
i/V.,  Ch.,  91)  were  authorities  as  to  surplus  of  assets. 
Those  were  i«ases  unier  the  old  Insolvency  Acts,  but 
there  was  no  differenee  of  principle  on  this  point  between 
those  Acts  and  the  Bankruptcy  Act,  1883.  Real  estate 
in  surplus  went  to  the  bankrupt's  heir — **  Cbarman  v. 
Gharmac  "  (12  Vesey,  580)  and  **  Banks  v.  boott  ** 
(5  Maddock,  493),  and  a  similar  rule  applied  to  person- 
alty—*' Ex  parte  King  *'  (17  Vesey,  116).  When  the 
creditors  were  satisfied,  voluntary  settlements  were  no 
longer  void  as  against  the  assignee—*'  Curtis  v.  Price  *' 
(12  Vesey,  103)  and  **  Be  Sims  "  (3  Mansoo,  340). 
The  question  of  surplus  was  also  discussed  in  three  more 
modem  oases—**.  JRe  Leadbitter  '*  (10  Ch.  Div.,  388)  ; 
**  JU  Sheffield  ''  (/6«<i,  435)  ;  and  *•  i2«  Evelyn  " 
([1894]  2Q.B.,  302)  As  to  the  case  as  against  the  first 
trustee,  Philpott,  it  was  partly  a  question  of  law  and 
partly  of  fact.  The  principle  of  **  Meuz  v.  Smith  " 
(11  bim.,  410)  applied  to  the  case  of  the  three  plots  of 
land.  Plaintiff  had  supplied  all  the  money  for  the 
purchase.  In  eonelusion,  counsel  referred  his  Lordship 
to  the  following  cases  :— **  Cohen  v.  Mitchell  "  (25 
Q.B.D.,  262)  ;  **  New  Land  Development  Association  " 
([1892J  2  Ch.,  138)  ;  **  Re  Clark  "  (L1694J  2  Q.B.. 
393)  ;  **  Be  Clayton  "  ([1895J  2  Ch.,  2U)  ;  sad 
**  Hunt  V.  Fripp  "  (11898]  1  CJh.,  675). 

Hie  SoLiOiTOB-GBNB&AL  said  that  as  regards  Meroer 
there  was  no  conveyance  of  the  surplus  or  possible  8ur« 
plus  by  the  bankrupt  in  this  case,  but  a  mortgage  of 
specific  property,  lliat  property  did  not  belong  to  the 
bankrupt,  but  had  vested  by  operation  of  law  in  the 
fint  trustee.  Therefore,  the  plaintiff  could  nut  take 
advantage  of  the  principle  involved  in  the  eases  dted 
by  Mr.  Heed,  in  wuich  an  expected  surplus  had  been 
assigned  by  the  bankrupt.  All  property,  including  after- 
acquired  property,  vested  in  the  trustee.  As  regards 
the  case  against  Philpott,  the  advances  made  in  respect 
of  1  to  4,  Chard-villas,  had  been  repaid,  and  Templeosaa- 
could  not  charge  those  houses  for  the  plaintiff's  costs, 
as  the  houses  were  not  his  property.  Nos.  6  and  6, 
Chard-villas,  were  conveyed  before  the  date  of  the 
mortgage  under  which  the  plaintiff  claimed.  The  mort- 
gage could  have  no  effect,  because  it  was  oompleted 
after  the  property  vested  in  the  trustee  of  the  first 
bankruptcy.  In  **  Meux  v.  Smith,*'  which  had  baeO' 
said  to  apply  to  the  three  plots  of  land,  the  circum- 
stances were  quite  different.  There  the  money  aeees- 
sary  to  obtain  the  lease  was  provided  by  the  plaintiff. 

Mr.  MuiB  Magkbnzib  followed  on  the  same  side. 

After  Mr.  Rbbd  had  replied, 

Mb.  JirsTiCB  Fabwbll,  after  reciting  the  facts,  said 
that  the  first  question  to  be  decided  related  to  the  titi«^ 
of  Meroer.  Speaking  generally,  the  trustee  took  tba 
bankrupt's  property  and  nothing  more.  Here  it  was 
contended  that,  as  there  would  be  a  surplus  of  assets  in 
the  first  bankruptcy,  provided  that  he  held  that  after- 
acquired  property  belonged  to  the  first  trustee,  the 
surplus  ought  to  go  to  the  second  trustee.  He  could  not 
t«ke  such  a  view.  To  do  so  would  be  to  hold  that  a 
bankrupt  could  not  deal  with  his  property  at  all,  and 
that  was  not  supported  by  the  authorities.  The  trustee 
took  the  estate  of  a  bankrupt  for  a  limited  puri:Ose 
only,  subject  to  this— that  he  was  trustee  for  the  bank- 
rupt of  the  residue,  though  the  bankrupt  eonld  not 
intervene  till  it  was  known  that  there  was  a  surplus  and 
all  his  debts  were  paid.  But  he  had  a  right  to  the 
surplus,  which,  if  be  so  liked,  he  could  dispose  of  by 
will  or  by  deed  inter  vitfos.  The  two  cases  cited  from 
the  Law  Journal  established  what  seemed  to  him  to  be 
the  principles  of  bankruptcy  law  on  this  point.  The 
Solicitor-General,  however,  had  said  that  the  Bank- 
ruptcy Act,  1883.  was  differently  framed  from  the  old 
Insolvency  Acts.  He  did  not  think  there  was  any  real 
differeooe  except  in  the  machinery  of  vesting.    The» 
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^the  Solieitor-Goiieral  bad  laid  ih\t  this  was  not  a  mort- 
ICaK«  of  surplus,  bat  of  specific  pro^^erty.  That  was  to 
look  only  at  the  shell  and  not  at  the  sabstanoe.  The 
ba]ikni|.t  could  not  be  heard  to  say,  **  I  have  only 
mortgage!  the  surplus,"  and  he  dM  not  see  how  any 
one  who  daimei  through  him  could  say  so  either. 
Ilienfure  be  could  see  no  distinction  on  this  point 
either,  and  must  decide  that  the  second  trustee  had  no 
daim  to  the  surplus,  but  only  to  the  property  of  the 
bankrupt  at  the  time  of  the  second  bankruptcy.  The 
second  question  relate-i  to  the  title  of  Fhilpott.  With 
regard  to  1  to  4,  Chard-villas,  the  charge  for  costs  set 
op  by  the  plaintiff  was  invali  1  as  against  the  trustee, 
who  became  entitled  io  the  houses  as  after-acquire  1 
pro;erty  of  the  bankrupt.  The  plaintiff  had  no  elaim  either 
as  regards  R  and  6,  Chard-villas,  for  they  were  not  pur- 
•diase  1  with  his  money.  The  three  plots  of  land  raised 
a  different  question,  as  they  were  acquired  by  the 
bankrupt  entirely  with  the  plaintiff's  money.  He  thought 
the  facts  in  this  instance  were  substantially  within 
'**  Meux  ▼.  Smith,*'  and  be  must  bold  that  the  plaintiff 
was  entitled  to  a  charge  on  those  three  plots.  As  the 
secon  \  trustee  had  taken  over  the  property  he  must  pay 
tlie  costs. 


Q.b.  Div.  (Ohannell  and  I 
BuckniU,  JJ.)  f 


IJ^OO. 
Feb.  3. 


L0Q8DON  ▼.  TBOTTBH.* 

Metropolis  —  Common    lodging-house — Registra- 
tion— Common  lodging-house,   what  is. 


This  WHS  an  appeal  by  case  stated  from  the  decision  of 
a  Metropolitan  Police  magistrate.  An  information  was 
laid  by  the  appellant,  on  behalf  of  the  Lon  ion  Coauty 
•Goimcil,  against  the  respondent  charging  him  with  keep- 
ing a  hoMC  as  a  common  lo  Iging-boase  and  receiving 
lo  Igeni  therein,  wh'ch  house  had  not  been  inspected  and 
approved  by  the  local  authority  and  registered  un  Ibr  the 
•Common  Lodging  Houses  Act,  1851.  The  house  in 
qoestion  was  known  as  the  Victorta-home,  and  was 
situate  1  at  177,  Wbitechapel-road.  The  question  was 
whether  the  nature  of  the  house  was  distinguishable  from 
the  Salvation  Army  shelters,  which,  in  the  case  of  **  Logs- 
don  V.  Booth  "  (repor.ed  ante,  p.  12  >)«  were  recently  de- 
•ciled  to  be  common  lodging-houses  within  the  Act.  The 
house  was  one  of  three  homes  the  property  of  a  body  of 
trottees,  one  of  whom  was  the^responient.  The  trustees 
eetablishei  and  carried  on  the  homes  under  the  terms 
of  n  deed  whereby  they  agreed  to  bold  certain  property 
for  the  purpose  of  establishing  and  carrying  on  an 
institution  called  the  **  Emigrants'  and  Working  Men's 
Home  Association."  The  house  in  question  was  built 
in  18tt7.  I^'  contains  acoommo  lation  for  128  loigers — 
tliat  !•  to  say,  it  contains  128  single-bedded  cubicles  or 
bed-rooms,  .and  certain  rooms  used  in  common.  The 
building  is  not  registered  as  a  oommon  lodging-house. 
Each  cubicle  contains  one  bed  only,  which  is  occupied 
•ezoluaivelv  by  one  man.  Each  cubicle  is  6ft.  6in.  long 
■and  4ft.  6in.  wide,  and  the  walls  sre  6ft.  6in.  high. 
Bach  lodger  pays  6d.  or  81.  a  night  according  to  the 
position  of  the  cubicle  whi'^h  he  occupies.  He  is 
entitled  for  those  sums  to  the  use  of  a  cibicle  an  1  to 
'the  use  of  the  common  room«.  The  lo  Igers  can  use  a 
Utehen  in  an  adjoining  building  for  the  purpose  of  cook- 
ing their  food,  though  the  practice  is  not  countenanced 
by  the  trustees.  Regard  is  paid  to  the  moral  and 
spiritual  welfare  of  the  loigers,  and  efforts  are  ma !e  to 
help  deserving  lodgers  to  find  situations  au  I  to  assist 
then  during  illness.  A  certain  numb*- r  of  the  lo  Igers 
are  of  a  better  claw  than  the  *'  dosser  "  inhabitant  of 
wm  orlinary   co-nmou   lolgin^-hoise,  bit  s-ibstantiaHy 

meportad  hr  C.  O.  Wzlbhaham.  Esq.,  B«rrister-«t-Law. 


the  lodgers  are  of  the  '*  dosser  "  desoription.  The 
lodgers  either  buy  their  own  tooJ  realy  ooocel,  or 
they  purchase  it  at  a  bar  provided  for  the  purpose  and 
situated  close  to  the  building,  or,  as  above  mentioned, 
they  bring  it  uncooked  sad  cook  it  in  the  common 
kitchen  of  the  adjoining  building.  Only  men  are 
admitted  as  lodgers.  Men  who  are  drunk  and  dis- 
orderly, or  who  are  suspected  of  being  eriminals,  or  who 
are  verminous  are  not  admittel.  Save  as  above  all 
comers  (beiug  men)  are  admitted  npoa  paymant.  The 
building  is  earned  on  at  a  profit,  but  such  profit  is 
devoted  to  the  charitable  objeets  of  the  trust.  A  con- 
siderable part  of  the  sum  require  1  for  the  ereotion  of 
the  building  and  the  purchase  of  the  site  was  subscAbed 
by  frienls  of  the  institution  as  a  gift.  The  ma^^istrate, 
whose  decision  was  given  before  the  decision  in 
*'  Logsdon  V.  Booth,"  dismissed  the  infurmation  upon 
the  ground  that  the  house  w<is  not  carriei  on  for  the 
purpose  of  making  a  proQt,  but  solely  for  the  purpose 
of  assisting  the  poorer  classes  of  the  pop-ilatioo,  and 
that  the  facts  were  un  Ustin^ishable  fro.n  the  case  of 
«•  Booth  V.  Ferrett  "  (25  Q.B.D.,  87). 

Mr.  JsLF,  Q.C.  (with  whom  was  Mr.  Ryde),  appear- 
ing for  the  Lon  lon   County  Council,  relied  on  **  Logs-  ' 
don  V.  Booth  "  (reported  antet  P-  129). 

Mr.  Daldy,  for  the  res  pon  lent,  contendel  that  the 
house  was  distinguishable  from  the  **  shelter,"  the 
subject  of  consideration  in  **  Logsdun  v.  Booth."  In 
the  first  place,  the  class  of  people  who  frequeated  it 
was  different.  The  trusted^  of  the  institution  strove  to 
assist  a  higher  stratum  of  society  than  that  struck  at  by 
the  Salvation  Army,  and  a  selection  was  exercised  of 
the  persons  who  were  permittel  to  use  the  boose. 
Moreover,  the  fact  that  the  loigers  did  not  cook  their 
own  food  in  the  house  was  an  important  variation, 
because  one  of  the  recognized  evils  of  oommon  to  Iging- 
houses  was  the  intro  luction,  by  the  inmates,  of  un- 
Bounl  food.  The  meaning  of  a  con'oon  lo  Iging-house 
was  a  house  where  the  inmates  iuhabite  1  one  common 
room,  wneieas  in  the  house  un  ler  consi  leration,  though 
some  of  the  rooms  were  used  in  comm.m,  yet  each 
inmate  had  separate  sleeping  accommo  lation.  **  Lang- 
don  V.  BroadbcDt  "  (37  L,T.,  434)  was  cited. 

Mr.  Jklf,  in  reply,  sail  that  the  separate 
sleeping  accommo  lation  provi  led  in  the  house  did  not 
obviate  one  of  the  principal  evils  which  the  Act  was 
desigued  to  provide  against— njunely,  the  risk  of  the 
spread  of  infectious  diseases. 

The  Court  allowed  the  appeal. 

Ma.  Jusnci  Chakkbll  sai  1  that  the  case  was  one  of 
some  difficulty,  but  the  Cojrt  hal  the  advantage  of  a 
recent  authority  upon  the  subject,  which  deilt  with  the 
question  whether  one  of  the  Salvation  Armj  shelters 
was,  within  the  meaning  of  the  Act,  a  commoa  lo  Iging- 
hottiie.  He  was  at  firnt  struck  by  the  similarity  between 
that  case  and  the  present.  If,  however,  the  Court 
were  merely  to  say  thit  the  faot^i  of  this  ctse  were  so 
like  the  other  th&t  no  dbtitictioa  coull  be  Iriwa,  it 
would  be  starting  upon  a  pro^Vess  which  might  ulti- 
mately result  in  a  decision  th  it  somsthiog  was  a  com- 
mpn  lodging-house  wh'ch  no  one,  using  orlinary 
language,  would  so  desciibe.  It  w<i^  necessary,  there- 
fore, to  examine  **  Ljicslon  v.  Bjoth  "  to  see  where 
the  line  was  drawn  an  I  to  sea  whether  the  present  case 
crosse  1  that  line  or  not.  Pour  things  ha  1  been  men- 
tioned in  the  cases  as  tests  to  sh)w  what  was  a  common 
lodging-house.  One  of  these  was  applied  in  **  Logsdon 
V.  Ferrett  "  anl  was  thit  the  term  did  not  include  a 
house  not  carried  on  for  profit.  That  theory  was  dis- 
posed of  in  *'  Logsdon  ▼.  Booth."  Another  of  the  tests 
sugg^l^  1  was  that  a  common  lo  Igin j-ho  ise  meant  a 
house  which  a  low  class  of  pers  ms  frequented — a 
class  of  persons  who  were  likely  to  be  dirty  and 
diseased.     That     was     a     necessary   element,    but   it 
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was  not  coooluBiTe.  l^e  element  existed  in  the  present 
case.  It  was  true  that  efforts  were  made  to  raise 
the  imnfttes  oat  of  that  class,  bat  it  was  foand  in  the 
ease  that,  though  some  of  the  inmates  were  better  than 
the  ordinary  '*  dosser  "  class,  yet  substantially  they 
were  of  that  class.  In  '*  Langdon  v.  Broadbent  "  it 
was  suggested  that  a  common  lodging-house  meant  a 
house  open  to  all  comers.  Ihat  case,  too,  was  referred 
to  in  '*  liOgsdon  ▼.  Booth."  If  the  decision  meant 
that  a  common  lodging-house  was  a  place  where  all 
comers  were  received,  it  was  merely  negatived  by 
**  Logsdon  V.  Booth,"  because  the  Lord  Chief  Justice 
said  that  a  common  lodging-house  keeper  might  refuse 
to  receive  persons  on  various  grounds.  But  if  the 
decision  was  interpreted  to  mean  in  a  wider  sense  that 
a  common  lodging-house  was  a  house  open  to  all 
comers,  so  that,  in  fact,  persons  who  were  dirty, 
diseased,  or  verminous  were  not  excluded  from  it,  then 
the  fact  that  the  house  was  so  open  to  all  comers 
remained  an  essential  element  to  bring  it  within  the 
mischief  of  the  Act.  And,  in  that  sense,  the  house  in 
question  came  within  the  definition.  It  was  also  sug« 
gested  that  a  common  lodging-house  was  a  place  where 
persons  not  previously  known  to  each  other  inhabited  a 
common  room  in  the  sense  that  they  slept  there,  and  the 
opinion  of  the  law  officers  of  the  Crown,  given  shortly 
after  the  Act  was  passed,  was  referred  to.  The  law 
officers  did,  in  fact,  describe  a  common  lodging-house 
as  a  house  where  for  short  periods  persons,  strangers  to 
each  other,  were  allowed  to  inhabit  a  common  room, 
and  that  must  be  taken  to  be  a  proper  description.  It 
was  said  that  to  '*  inhabit  "  a  conmion  room  meant  to 
sleep  in  a  common  room.  It  was  not  necessary  to  decide 
frfiether  sleeping  in  the  same  bedroom  was  essential. 
It  was  necessary  only  to  say  that  for  a  house  to  be  a 
common  lodging-house  within  the  Act  it  must  be  a 
house  where  a  certain  class  of  persons  were  so  ccmgre- 
gated  together  as  to  create  a  risk  of  the  spread  of 
disease.  Here,  in  this  lodging-house,  the  people  did 
associate  in  such  a  way  that  there  was  a  risk  of  the 
spread  of  disease.  The  living  rooms  were  used  in 
common  and  the  sleeping  accommodation  was  not  entirely 
separate.  The  divisions  into  cubicles  were  more  for  the 
sake  of  decency  than  with  the  object  of  preventing  in- 
fection. The  house  was,  therefore,  a  common  lodging- 
house  like  the  Salvation  Army  shelters.  The  difficulty  in 
this  case  was  that  this  institution  was  designed  to  help  a 
juperior  class,  and  that  greater  conveniences  were  sup- 
plied, and  a  higher  charge  made,  than  in  the  case  of^the 
shelters.  His  Lordship  hoped  that  the  ooonoil  would 
not  unduly  hamper  the  institution,  because  upon  the 
facts  as  stated  and  apon  a  perusal  of  the  regulations  of 
the  institution  it  appeared  that  the  lodging-house  was 
as  well  managed  as  if  the  Act  had  been  enforced  with 
regard  to  it. 

Mk.  Justice  Bucknill  gave  judgment  to  the  same 
effect. 

[Solicitors— W.  A.  Blaxland,  for  the  appellant  ; 
Fowler,  Perks,  and  Co.,  for  the  respondent.] 


Court  of  Appeal  (Lindley,  M.R., 
Vaughan  Williams  and  Romer, 
L.JJ.) 


■■} 


1900. 
Feb.  3. 


IN  RE  GENERAL    RAILWAY  SYNDICATE— WHITKLBY  S 
CASE.» 

Company — ^Winding    up  j—  Contributories — Repn- 
diation  of  contract  to  take  shares — Misrepre- 
sentation. 
On  a  smnmons  for  judgment  under  O.  XIV.  by 

a  company  against  a  shareholder  for  calff  the 

^Reported  bj  H.  B.  Hvmmino,  Eiq.,  Burister-afe-LftW. 


latter  filed  an  affidavit  that  he  intended  to> 
counter-claim  for  rescission  of  the  contract,  on  the 
ground  of  misrepresentation,  and  obtained  leave 
to  defend.  Before  the  counter-claim  was  deli- 
vered the  company  was  ordered  to  be  wound  up. 

Hddf  that  the  shareholder  had  "  taken  pro- 
ceedings "  in  time. 

This  was  an  appeal  from  a  deeision  of  Mr.  Justice 
Wright's,  dated  Maroh  15,  1899.  It  raised  an  important 
question  as  to  the  effect  of  the  rule  that  a  shareholder 
who  desires  to  repudiate  his  contract  to  take  shares  on 
the  ground  of  misrepresentation  must  take  proceedings 
for  that  purpose  before  the  winding  up  of  the  company. 
On  June  15,  1896,  6,000  £1  shares  in  the  above-named 
company  were  allotted  to  W.  A.  Whiteley.  On  Decem- 
ber 22,  1897,  a  call  was  made  of  58.  per  share,  which 
was  payable  in  the  following  January.  On  June  27, 
1898,  the  oompany  commenced  an  action  against 
Whiteley  to  recover  the  amount  of  the  call,  and  oa 
July  12  served  him  with  a  summons  for  leave  to  enter 
final  judgment  under  Order  XIV.  On  July  15  Whiteley 
filed  an  affidavit  in  opposition  to  the  summons,  stating, 
that  he  had  been  induced  to  apply  for  the  shares  by 
misrepresentation  on  the  part  of  the  company,  and  that 
he  intended  to  counter-daim  for  rescission  of  the  con- 
traot  and  to  have  his  name  removed  from  the  register 
of  members,  and  on  July  20  be  obtained  unconditional 
leave  to  defend.  On  July  22  a  petition  was  presented 
for  the  compulsory  winding  up  of  the  company,  and  on 
August  3  a  compulsory  winding-up  order  was  made  upon 
the  petition.  In  the  meantime,  on  August  2,  Whiteley 
put  in  a  defence  to  the  action,  and  delivered  a  counter- 
claim for  rescission  of  the  contract  and  rectification  of 
the  register  and  for  an  injunction  to  restrain  the  com- 
pany from  enforcing  the  calls.  The  liquidator  having 
settled  Whiteley  on  the  list  of  contributories  in  respect 
of  the  5,000  shares,  Whiteley  issued  a  summons  asking 
that  his  name  might  be  struck  off  the  list,  with  leave  to 
raise  the  question  whether  it  was  too  late  for  him  to  set 
up  a  case  of  misrepresentation  against  the  company.  Mr. 
Justice  Wright  held  that  the  counter-claim  would  not 
avail  the  applicant,  because  it  was  delivered  after  the 
presentation  of  the  winding-up  petition,  and  that  the 
affidavit  stating  his  intention  to  deliver  a  counter-claim 
was  not  a  proceeding  to  rescind  the  contract,  and  a 
threat  to  take  proceedings  was  not  sufficient.  There- 
fore, as  the  applicant  bad  not  taken  proceedings  ta- 
rescind  the  contract  before  the  presentation  of  the 
petition,  the  application  failed.  The  applicant  appealed. 

Mr.  Upjohn,  Q.C.,  and  Mr.  Whately  were  for  the 
applicant  ;  and  Mr.  E.  Macnaghten,  Q.C.,  and  Mr. 
Peterson  for  the  liquidator. 

Tite  COFRT  allowed  the  appeal. 

The  Master  of  the  Rolls  said  that  the  Court  had  to 
consider  what  was  the  effect  of  the  practice  under  the 
Judicature  Act  upon  the  rule  laid  down  before  the  pass- 
ing of  the  Judicature  Act  as  to  the  right  of  a  share- 
holder to  repudiate  his  contract  when  winding-up  pro- 
ceedings were  imminent.  No  one  quarrelled  with  the 
rule  as  stated  in  **  In  re  the  Scottish  Petroleum  Com- 
pany **  (225  Ch.D.,  413)  that  a  shareholder  must  take 
proceedings  before  the  winding  up  to  have  his  name 
removed  from  the  register  ;  but  it  was  very  difficult 
for  Judges  to  frame  language  applicable  to  every  possible 
case,  and  the  real  question  was  whether  what  was  done 
here  by  the  applicant  was  not  equivalent  to  taking  pro- 
ceedings for  removal  of  his  name  from  the  register.  In 
his  Lordship's  opinion  it  was.  Before  the  winding  up 
an  action  was  commenced  by  the  company  against  the 
applicant  for  calls,  and  a  summons  was  taken  out  under 
Order  XIV.  for  leave  to  sign  first  judgment.  What  was 
the  effect  of  that  ?    There  were  two  courses  open  to  the 
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applieant.  He  might  oommenoe  a  fr«6h  action  for 
rtf*floi88ion  of  the  contraot  to  take  shares  or  he  might  pot 
in  a  coantw-dalm.  The  latter  course  woold  not  have 
heen  open  to  him  under  the  old  practice,  and,  although 
nader  the  new  practice  he  might  still  have  commenced 
a  freeh  action,  in  his  Lordship's  opinion  that  would 
have  heen  rather  a  vexations  proceeding  in  the  circum- 
Btances.  He  took  the  alternative  course  ;  bnt  he  first 
applied  for  leave  to  defend,  and  he  filed  an  affidavit 
which  showed  no  defence  at  all,  apart  from  the  counter- 
claim, to  have  the  contract  rescinded.  It  was  upon  that 
affidavit  that  he  got  leave  to  defend.  Ihe  difficulty 
arose  from  the  fact  that  a  winding-up  petition  was  pre- 
sented before  he  pat  in  his  counter-claim,  but  in  his 
Lordship's  opinion  he  had  done  all  that  was  reasonably 
necessary  to  exercise  his  right  to  repudiate  the  contract. 
Whether  the  decision  in  *'  /n  re  Cleveland  Iron  Co." 
(16  W.R.,  95),  where  it  was  decided  tliat  a  defence  to 
an  action  for  calls  founded  upon  the  right  of  the  share- 
holder to  be  relieved  from  his  contract  was  not  a  pro- 
ceeding to  repudiate  the  contract  for  the  purpose  of  the 
rule  above  stated,  went  too  far  it  was  unnecessary  to 
decide,  though  it  would  lead  to  some  extraordinary 
results.  But  this  Court  was  asked  to  extend  the 
principle  of  that  decision,  which  was  a  decision  under 
the  old  practice,  to  what  was  done  here  under  the  new 
practice,  which  was  quite  different.  He  thought  that 
that  was  wholly  unjustifiable.  The  appeal  would  there- 
fore be  allowed. 

LOBZkS  JUOTICBS  VaUGHAK  WlLUAlIS  and  ROMBB 
concurred. 

[Solicitora— Ward,  Perks,  and  KcKay  ;  Hays,  Sohmet- 
tan,  and  Dunn.] 


O.B.  Div.       \ 

^'        a.  J.)     i 


(Bigbam, 

BSIOTHEIL  AKD  TOUNO  V.  STBWABT.* 


1900. 

Feb.  .1. 


Principal  and  Agent — Undisclosed 
Liability  of  agent. 


principal — 


In  this  action  the  defendant  was  an  archttect  engai^ed 
by  building  owners  for  the  rebuilding  of  two  public- 
houses,  and  he  invited  the  plaintiffs  to  inve  estimates 
for  lamps,  referring  in  the  letters  to  his  "  clients," 
but  not  naming  them.  The  plaintiffs  sent  him  estimates 
in  h^s  own  name  and  in  their  letters  referred  to  *'  your 
clients,"  and  afterwards  the  defendant  ordered  the 
goc^s  without  stating  that  he  did  so  as  agent.  The 
work  being  done,  the  invoices  were  sent  by  the  plain- 
tiffs to  the  defendant  in  the  form  '*  W.  Stewart,  Esq., 
Dr.  to  Beigtheil  and  Yonnsr."  Subsequently  the 
defendant  sent  tbe  plaintiffs  his  certificates  for  the 
amounts  of  the  invoices,  addressed  to  the  builders, 
certifying  that  the  plaintiffs  were  entitled  to  b  •  paid  so 
much  by  such  buildenT.  The  builders  declined  to  pay 
and  the  plaintiffs  wrote  them  several  times  snd  then 
asked  defendant  to  try  and  ^et  them  the  money.  Defend- 
ant then  suggested  that  they  should  ask  payment  from 
the  building  owners,  which  they  did,  bnt  payment  was 
refused.  They  now  brought  this  action  against  Mr. 
Stewart,  the  architect,  to  recover  £91.  When  the 
action  first  came  on  for  trial  the  learned  Judge  inti- 
mated his  opinion  that  the  builders  ought  to  pay,  and 
adioumed  the  hearing.  Acting  on  this  intimation  the 
bnildera  paid  the  plaintiffs  £70,  but  declined  to  pay  the 
balance  of  £21,  alleging  that  they  had  not  been  paid 
that  sum  hj  the  building  owners. 

Mr.  Abthitb  Powbll,  for  the  plaintiffs,  contended 
that  the  defendant,  though  known  to  be  an  agent  when 
the  contract  was  made,  was   personally  liable,  because 

^Reported  by  J.  E.  Aldous,  Ksq.,  Barrlster^t-Law. 


he  had  not  disclosed  the  names  of  his  principals,  which 
were  unknown  to  the  plaintiffs  till  long  afterwards,  and 
he  cited  '*  Story  on  Agency,"  s.  291  ;  '*  Thomson  v. 
Davenport,"  2  Smith's  Leading  Cases,  10th  edition,  p. 
368  ;  and  the  notes  thereto. 

Mr.  MoMTAOFX  Lush,  for  the  defendant,  contended 
that,  as  the  plaintiffs  were  informed  there  were  princi- 
pals who  were  afterwards  named,  his  client  incurred 
no  personal  responsibility,  and  he  further  contended  that 
by  seeking  payment  from  the  builders  the  plaintiffs 
had  elected  to  look  to  them  and  not  to  the  defendant. 

Mb.  JusncB  BiOHAM  was  of  opinion  that  the 
defendant,  by  making  the  contract  in  his  own  name 
without  naming  his  principals,  and  without  exjiressly 
excluding  his  liability,  had  made  himself  personally 
liable,  and  that  by  endeavouring  to  get  the  money  from 
the  builders  and  the  building  owners  to  whom  the 
defendant  had  referred  them  they  had  made  no  election 
exonerating  him.  He  thought  the  plaintiffs  had  done 
right  in  accepting  the  £70  from  the  builders  since  the 
last  hearing,  and  though  he  still  considered  the  builders 
were  the  persons  ultimately  liable  who  ought  to  find  the 
money,  be  gave  judgment  for  the  plaintiffs  for  £21 
and  costs  on  the  High  Court  scale. 

A  stay  of  execution  was  applied  for  but  refused. 


Q.B.   Div.         \ 
(Bncknill,  J.)      f 

WEST  AlTD  WBIQHT  V.  KB  WING.* 


1900. 

Feb.  3. 


Assignment — Equitable  assignment — Agreement 
to  hand  over  cheques  "  as  and  when  received  " 
—Liability  of  insolvent  estate. 


This  was  an  action  brought  under  Order  XIV.  to  re- 
cover from  the  defendant,  as  administratrix  of  John 
William  Newing,  deoeased,  the  sum  of  £89  Os.  6d.,  the 
price  jof  flour  sold,  and  to  recover  from  the  defendant, 
persooally.the  sum  of  £44  16s.  3cl.  In  September,  1898, 
John  William  Newing, who  was  a  baker,maie  the  follow- 
ing contract  with  the  plaintiffs  :—**  The  Deaf  and  Dumb 
Contraot. — In  reference  to  above,  my  tender  being 
accepted,  I  accept  your  offer  of  flour  at  prices  as  under, 
scaling  22s.  9d.  per  20  stones,  best  seconds,  in  quanti- 
ties of  about  eight  to  ten  sacks  per  week,  payment  in 
one  month.  I  alra  agree  to  endorse  the  cheques  from 
the  asylum  and  band  over  to  you  as  received  by  me  in 
payment  of  the  accounts. "  Flour  was  delivered  by  the 
plaintiffs  und<)r  the  contraot  between  September,  1898, 
and  March.  1899,  when  the  sum  now  claimei  was  due 
to  the  plaintiffs.  On  March  23,  1899,  Newing  died, 
and  the  defendant,  who  is  his  widow,  b<%ame  a'lmini- 
stratrix  with  the  will  annexed.  In  May,  1899,  the  plain- 
tiffs showed  the  contract  of  Septemb<)r,  1898,  to  the 
defeu'lant,  and,  later  in  the  same  month,  a  cheque  for 
Sii  16s.  3d.  was  paid  by  the  committee  of  the  asylum 
to  the  defendant.  The  plaintiffs  claimed  the  right  to 
have  the  cheque  endorsed  to  them,  but  the  defendant 
refused  to  hand  it  over  and  held  it  for  the  benefit  of  the 
testator's  creditors.    The  estate  was  insolvent. 

Mr.  HoHLER,  for  the  plaintiffs,  contendei  that  the 
contract  of  September,  1898,  constituted  a  good,  equit- 
able assignment  of  the  cheque  an'^  that  the  defendant 
held  it  as  tnist*5e  for  them.  He  citei  "  Tn  re  Irving 
—ex  varU  Brett  "  (7  CD.,  419),  and  distmguished 
"  FieH  V.  Megaw  "  (L.R.,  4  C.P.,  661). 

Mr.  HBKBiitT  Smith,  for  the  defendant,  contended 
that  the  undertaking  to  endorse  the  cheques  did  not 
constitute  an  assignment  but  was  a  mere  aiditional 
undertaking  as  to  the  manner  of  payment  for  the  flour, 
on  which  an   action   for   damages  only  could  be  main- 
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tained.  If  there  were  an  assignment  an  action  could  be 
brought,  after  notioe,  against  the  asylum  committee. 
31u8»  he  contended,  could  not  have  been  done  ;  nor 
could  an  action  for  money  had  and  reoeired  be  main- 
tained against  the  defendant.  He  cited  **  Schroeder  y. 
Central  Bank  "  (34  X.T.,  785),  and  **  Hopkinson  y. 
Forster  "  (L.R.,  19  Eq.,  74).  The  appointment  oould 
easily  have  been  eyaded  by  the  testator  getting  the 
committee  to  pay  him  in  cash,  and  was  too  vague.  The 
Agreement  being  an  agreement  to  assign  a  cheque  ani  not 
to  assign  a  f  und,no  trust  was  created  but  only  a  personal 
right  of  action  against  Newing.  **  J»  re  D'Epineuil  " 
(20  CD.,  /68)  and  *'  Tailby  v.  Official  Receiver  " 
(13  App.Cas.,  523)  were  also  referred  to. 

Mb.  JustiosBuoknill  gave  judgment  for  £89  Os.  6d. 
against  the  testator's  estate  and,  personally  against  the 
defendant,  for  £44  168.  3d.  He  said  that  there  was  no 
doubt  the  parties  to  the  agreement  of  September,  1898, 
intended  to  appropriate  the  cheques  received  from  the 
asylum  oommittee  to  the  specific  purpose  of  paying  the 
plaintiffs  for  flour  delivered.  **  In  re  Irving  " 
was,  in  his  opinion,  an  authority  for  saying  that  the 
agreement  constituted  an  equitable  assignment  of  the 
moneys  as  and  when  received  from  the  asylum  com- 
mittee. The  agreement  was  not  an  undertaldng  to  pay 
out  of  the  cheques  received,  but  was,  in  the  words  of 
Chief  Justice  Bacon  in  the  case  referred  to,  **  an  under- 
taking to  pay  over  the  very  fund  itself.'* 

[Solicitors— Bower,  Cotton,  and  Bower,  for  Stephen 
and  Urmston,  for  the  plaintiffs  ;  Kmgsford,  Duncan, 
and  Co.,  for  J.  J.  Williamson,  Deal,  for  the  defendant.] 


Court  of  Appeal  (Lindley,    M.R., 
Rigby  and    Vaughan  Wil' ' 

l.3j.) 


■■} 


1900. 
Feb.  6. 


JONCS  V.  BAKNETT.* 

Vendor  and  Purchaser — Title — ^Purchase  under 
order  of  the  Ooart — ^Prior  encumbrancer. 

Sec.  70  of  the  Conveyancing  Act,  1881  (44  and 
45  Vict.,  c.  41),  was  only  intended  to  cure  irregpi- 
larities,  and  does  not  apply  to  a  case  where  an 
order  has  been  made  to  sell  land  on  the  supposi- 
tion that  it  belonged  to  A  when  it  really  belonged 
toB. 

Decision  of  Bomer,  J.  (15  The  Times  L.B*, 
235),  affirmed.  

This  was  an  appeal  against  a  decision  of  Mr.  Justice 
Bomer 's  (reported  in  Tke  Timet  of  February  27  last, 
and  16  The  Timet  L.R.,  235).  The  case  raised 
an  important  question  as  to  the  extent  of  the  pro- 
tection given  to  a  ftona  jide  purchaser  fr>r  value  by 
section  70  of  the  Conveyancing  and  Law  Property  Act, 
1881,  when  he  has  purchai^ed  under  an  orv^er  of  the 
Court.  The  facts  were  as  follows  :~On  May  31,  1894, 
one  Isaac  Jones,  being  indebted  to  Philip  Jones,  the 
husband  of  the  plaintiff,  Mary  Jones,  executed  a  deed 
whereby,  after  reciting  the  will  and  death  of  an  uncle, 
one  John  WilliamSt  and  that  Isaac  Jones  was  one  of  the 
legatees  named  in  the  will  and  was  indebted  to  Philip 
Jones  in  the  sum  of  £550,  and  had  agreed  to  assign  to 
the  plaintiff  all  his  share,  right,  title,  and  interest  unaer 
the  will,  he,  the  said  Isaac  Jones,  thereby  assigned 
nnto  Mary  Jones,  and  Philip  Jones  thereby  confirmed, 
all  the  share,  right,  title,  and  interest  to  which  Isaac 
Jones  in  his  right  was  then,  or  should,  or  might  there- 
after be  entitled  under  the  will  to  Maiy  Jones  abbolutely. 
Subject  to  a  question  whether  the  words  of  the  grant 
operated  to  pass  mure  than  a  life  interest  to  the 
plaintiff  in  the  freeholds,  the  property  incladed  a  rever- 
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biun  expectaiit  on  the  death  of  a  life  tenant  in  a  leaeehold 
shop  and  two  ireehold  cottages  at  Aberavon,  near 
biiansea.  On  February  26,  1895,  the  defendant 
obtained  judgment  against  Isaac  Jones  for  £46U  m  aa 
action  in  the  t^ueen's  Bench  Division  of  **  Bamett  t. 
Jonob,"  and  on  March  14,  1895,  by  an  order  in  that 
action,  a  receiver  was  appointed  of  Isaac  Jones's  rever- 
sionary interest  in  the  above-mentioned  freehold  and 
leasehold  property.  On  July  10,  1895,  a  petition  was 
pretfouted  on  behalf  of  Bamett  before  Mr.  Justice  Chittj 
enbitied  *'  in  tbe  Matter  of  Isaac  Jones  and  the 
Judgments  Act,  1864,"  praying  a  sale  of  the  interest  of 
Isaac  Jones  m  the  property  of  which  the  receiver  had 
been  appointed.  By  an  order  maue  on  this  petition  on 
July  ^4,  lo95,  accounts  were  ordered  to  be  taken  of 
what  was  due  to  the  petitioner  under  the  judgment  of 
Peoruary  :d6,  io96,  of  what  mterests  of  Isaac  Jones  had 
been  uelivered  m  equitable  execution  by  the  appomtment 
ot  a  receiver,  an  inquiry  whether  there  were  any  and  (if 
any}  what  liens,  charges,  or  encumbrances  on  the 
interest  in  land  of  Isaac  Jones,  their  amounts  and 
priorities,  and  of  those  which  were  prior  and  subsequent 
to  the  receivership  order,  and  which,  if  any,  created 
subsequent  to  that  order,  were  before  the  registration  of 
th^t  oruer  created  in  favour  of  a  purchaser  for  value  ; 
and  it  was  ordered  that  Isaac  Jones  should  pay  what 
should  be  certined  to  be  due  within  one  mouth  atter  the 
chief  clerk's  certilicate,  and  it  was  ordered  that,  in 
detault  oi  Isaac  Junes  paymg  the  amount  so  certihed, 
his  said  interests  in  land  shuula  be  sold,  with  tho 
approbation  ot  the  Judge,  free  Irom  all  litAS,  charges, 
or  encumorances  created  subsequent  to  the  oruar  of 
March  l4&,  181)5,  except  any  such  creuted  in  favour  of  • 
purchaser  for  value  before  the  registration  ot  that  oruer. 
On  January  *zO,  18»6,  the  chiet  clerk  certiHed  that 
i>509  198.  was  due,  that  the  property  consisted  of  the 
leasehold  shop  and  freehold  cottages  above  mentioned, 
and  that  there  were  no  charges  or  encumbrances  un  isaao 
Jones's  mterest  therein.  Isaac  Jones  having  paid  np 
part  of  ius  debt,  Barnebt  subsequently  obtained  an  order 
authorizmg  him  to  bid  for  the  property,  wbich  was  pat 
up  tor  auction  on  December  16,  ld»6.  Baruett  was  the 
highest  bidder  for  £d/5,  and  by  au  order  dated 
February  19,  1897,  it  was  ordered  that  a  perbon  stiould 
be  appointed  to  convey  the  iuterebt  of  Isaac  Jones  ia 
the  houites  to  Bamett.  The  tenant  lor  lue  uied  on 
March  16,  1897,  and  Bainett  then  took  possession,  and 
the  deeds  relating  to  the  property  vrere  subbequeutly 
handed  over  to  hun  by  tlie  executors  ol  tha 
will  of  John  W'iiliainh.  Neither  baruett  nor  his 
solicitors  had  any  notice  or  knowieuge  ot  the 
assigiimeut  to  the  plaintiit  until  a  letter  came  frum  the 
plaintm's  solicitor  to  Bamett 's  solicitor  on  April  16, 
18^/,  claimmg  that  the  plamtin,  Mary  Joueu,  wa« 
eutitled  to  ttie  propel  ty  uui^er  the  absigument  of  May 
31,  lo94.  bectiou  /U  of  the  conveyancing  ana  Law 
of  Property  Act,  1881  (subsection  I),  is  as  follows  : — 
**  Au  oi-der  of  the  Court  uudei-  any  statutory  or  other 
jurisdiction  shall  not,  as  against  a  puichaser,  be  iuvali- 
datea  on  the  ground  of  want  of  jurisdiction  or  of  want 
oi  any  concurrence,  consent,  uotioe,  or  service,  whether 
the  purchaser  has  notice  of  any  sueh  want  or  not."  Mr. 
JuKtioe  Homer  held  that  this  section  did  not  operate  to 
give  the  defendant  a  better  title  to  the  propei-ty  thaa 
that  of  the  plaintilf ,  which  was  prior  in  date,  and  thai 
her  interest  was  not  afl'eoted  by  the  order  for  sale,  and 
she  was  entitled  to  recover  possebsion  of  the  prupertju 
The  defendant  appealed. 

Mr.  Neville,  g.C,  and  Mr.  W.  F.  FhUlpotts  were 
for  the  defendant  ;  Mr.  Bramwell  Davis,  Q.C.,  and 
Mr.  T.  B.  Napier  were  for  the  plaintiff. 

The  CoUKT  dismissed  the  appeal. 

The  Hasteb  of  the  Rolls  thought  there  was  no  real 
difficulty   in   the   case,  unless    the  Court  were  asked  to 
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redraft  section  70.  in  making  tUe  oraer  lor  Bale  the 
Court  supposed  that  it  was  dealing  with  an  interest  of 
Inao  Jonea  in  the  land.  It  turned  out  that  the  land 
was  not  his,  and  then  it  was  said  that  the  purchaser  had 
obtained  a  good  title  by  means  of  section  /O.  None  of 
the  cases  already  decided  upon  the  effect  of  that  section 
touched  this  aspect  of  it.  The  Court  was  now  asked  to 
go  much  further.  Hie  section  was  only  intended  to 
cure  irregularities,  and  did  not  apply  to  a  case  in  which 
an  order  had  been  made  to  sell  land  on  the  supposition 
that  it  belonged  to  A  when  it  really  belonged  to  B. 

LoKD  JusriCB  RlQBY  Said  that  section  70  was  not 
intended  to  entrap  the  Court  into  dealing  with  property 
with  which  it  h»d  no  idea  of  dealing. 

LoiiD  Justice  Vauohan  Williams  concurred. 

[Solicitors— Kichard  White  ;  Kiddell,  Vaisey,  and 
Smith.] 


€onrt  of  Appeal  (A.  L.  Smith,  Collins,  )  1900. 

and    Romer,    L.JJ.)  j  Feb.  5. 

BPSNOBB  V.  UVRT,  VBANK,  AND  SON,  AND  JOHN  AIBD 
AND  00.* 

Master  and  Servant — Master's  liability  to  servant 
"" — Workmen's  Compensation  Act,  1897— Factory 
and  Workshop  Act,  1878,  sec.  9a—**  Shipbiiild- 
ing  yard/'  what  is — Ship  repairing  in  dock. 


This  was  an  appeal  from  the  award  of  the  South- 
ampton County  Court  Judge  under  the  Workmen's  Com- 
pensation Act,  1897.  The  appellants,  Messrs.  Livett, 
Frank,  and  Son,  were  a  firm  of  ships'  chandlers  who 
sup,  lied  stores  to  ships,  and  in  addition  they  undertook 
the  painting  of  ships.  The  applicant,  S^/enoer,  was  a 
worknum  in  their  employment.  The  owners  of  the 
steamship  Jelunga,  which  was  at  Southampton,  em- 
ployed Messrs.  Livett,  Frank,  and  Sun  to  pamt  the  in- 
side of  the  ship,  and  for  this  purpose  the  ship  was  taken 
into  the  inner  dock  and  moored  alongside  a  quay.  In 
order  to  paint  her  it  was  necessary  to  remove  the 
ballast,  and  as  Messrs.  Livett,  Frank,  and  Son  did  not 
do  this  elass  of  work,  Messrs.  John  Aird  and  Cu.  under- 
took to  do  it.  Messrs.  Livett,  Frank,  and  Son  lent  some 
men,  inelnding  the  applicant,  to  Messrs.  John  Aird  and 
Co.,  who  paid  the  men  so  lent  to  them.  The  ballast  was 
taken  out  of  the  ship's  hold  by  means  of  a  steam  crane  on 
the  ship  worked  by  the  ship's  orew,  the  crane  hoisting  a 
backet  and  lowering  it  down  into  barges  in  the  dock. The 
applicant  was  at  the  time  of  the  accident  working  in 
the  hold  of  the  ship  taking  out  the  ballast,  when  the 
b«cke(  whieh  was  being  raised  by  the  crane  struck  him 
and  injured  him.  The  applicant  claimed  compensation. 
Messrs.  Livett,  Frank,  and  Son,  and  Messrs.  John  Aird 
and  Co.  were  made  respondents  upon  the  claim,  and 
Meesrs.  Livett,  Frank,  and  Son  also  claimed  indemnity 
•gainst  Messrs.  John  Aird  and  Co.  in  ease  they  were 
held  liable  to  the  applicant.  The  inner  dock,  where  the 
ship  was,  was  practically  surrounded  by  warehouses,  and 
eranes  were  placed  at  intervals  along  the  dock  quays  for 
loading  and  unloading  shipe.  The  Jelunga  was  at  the 
same  time  having  some  internal  repairs  done  to  her 
while  in  the  duok  by  a  tirm  called  Day,  Sunmiers,  and 
Co.,  and  one  of  the  witnesses  said  that  it  was  a  custom- 
ary thing  for  Day,  Summers,  »nd  Co.  to  do  repairs  to 
ibips  In  this  and  any  other  dock.  The  County  Court 
Judge  found  that  at  the  time  of  the  accident  the  appli* 
cant  was  solely  in  the  employment  of  Messrs.  Livett, 
Flank,  and  Son  ;  that  he  was  employed  in  and  about 
the  crane  and  machinery  which  were  being  used  to  dis- 
cbarga  the  ballast  ;  that  the  dock  in  which  the  Jelunga 
was  iaclnding  the  quay  and  all  that  part  of  the  dock 
ilUed  with  water   was  a  factory  within  the  meaning  of 

*B«ponad  bf  W.  F.  Bajuht.  Esq.,  BaxrUter-at-Law. 


section  7  of  the  WorKmen's  Couipeuaauoii  Act,  itiitj  ; 
that  the  ship's  engine  and  crane  used  to  discbarge  the 
ballast  was  a  factory  within  the  meaning  of  the  Act^; 
that  it  was  the  usual  and  ordinary  course  of  business 
that  ships  should  be  repaired  in  the  dock  in  question 
both  as  to  the  ship  itself  and  as  to  her  machinery  ;  that 
the  Jelunga  was  on  this  occasion  in  the  dock  for  the 
purpose  of  repair  and  was  actually  in  course  of  being 
repaired  at  the  time  of  the  accident  ;  and  that  the 
ship's  engine  and  crane  were  being  used  in  tho  perform- 
ance of  work  necessary  to  be  performed  for  repairing 
the  ship  and  painting  the  ship  as  described  in  the  evi- 
dence. The  learned  Judge  held  that  the  dock  was  a 
**  factory  "  within  the  meaning  of  section  7,  subsec- 
tion 2  of  the  Act  of  18V7,  as  the  process  of  unloading 
the  ballast  into  a  barge  came  within  wSOtion  :23,  sub- 
section 1  of  the  Factory  and  Workahop  Act,  16V5,  it 
being  unloading  on  to  a  aock  ;  and  he  also  held  that  by 
section  »3  of  the  Factory  and  Workshop  Act,  1^7^,  and 
Schedule  4,  I'art  2,  the  dock  was  a  ''  factory."  He 
accordingly  awarded  £40  to  the  applicant,  and  held  that 
Messrs.  Livett,  Frank,  and  Son  were  not  entitled  to  be 
indemnified  by  Messrs.  John  Aird  and  Co.  Messrs. 
Livett,  Frank,  and  Son  appealed* 

Mr.  R.  M.  Bjiay,  (^.C,  ana  Mr.  S.  H.  Emanuel, 
for  the  appellants,  contended  that  the  Judge  was  wrong 
in  holding  that  the  dock  was  a  *' factory  "  within 
section  7  of  the  Act  of  1(597,  which  incorporated  section 
*2'6  of  the  Factory  and  Workshop  Act,  181^5.  The 
decision  in  **  Hennessey  v.  McCabe  "  (10  The  Times 
L.K.,  77  ;  69  2/.J.,  Q.B.,  175)  was  nut  given 
when  the  County  Court  Judge  gave  his  decision.  That 
case  was  oonclosive  upon  the  point.  They  also  referred 
upon  this  point  to  **  Flowers  v.  Chambers  "  UllS^V]  2 
Q.B.,  142).  Mor  was  the  dock  a  factory  within  section 
9a  of  the  Factory  and  Woj-kshop  Act,  1878,  which 
defined  a  non-textile  factory  as  meaning  any  premises 
or  places  named  in  Fart  2  of  Schedule  4  to  the  Act, 
wherein  steam,  water,  or  other  mechanical  power  was  used 
in  aid  of  the  manufacturing  process  carried  on  there. 
Amongst  the  premises  referred  to  in  Part  2  of  Schedule 
4  was  **  shipbuilding  yards— that  is  to  say,  any  premises 
in  which  any  ships,  boats,  or  vessels  used  in  navigation 
are  made«  iiiii»hed,  or  repaired."  Tlie  dock  here  was  an 
ordinary  loading  and  unluading  dock,  not  a  repair- 
ing yard. 

Mr.  Clavbll  Salter,  for  the  applicant,  said  that  he 
was  precluded  by  the  decision  in  **  Hennessey  v. 
McCabe  "  from  arguing  that  the  dock  was  a  factory 
within  section  23  of  the  Factory  and  Workshop  Act, 
18i^5.  Bat  it  was  a  factory  within  section  ^'6  of  the 
Factory  and  Workshop  Act,  l57b,  and  Fart  2  of  Schedule 
4  to  the  Act.  The  Judge  had  found  that  this  uock  was 
a  place  where  ships  were  repaired.  The  dock  therefore 
came  within  the  ueliuitiou  of  "  shipbuildiug  yard,"  and 
as  such  was  a  factory  within  the  Act,  and  therefore  a 
factory  within  section  7  of  the  Workmen's  Compensa- 
tion Act,  1897.  He  also  referred  to  soction  7,  sub- 
section 3,  of  the  Act  of  i8v»7. 
The  CoUiiT  allowed  the  appeal. 

LoKi>  Justice  A.  L.  Smith  said  that  the  present  case 
was  decided  by  the  County  Court  Judge  before  the 
decision  of  this  Coui't  in  **  Keuuessey  v.  McCabe." 
In  that  case  the  applicant,  who  was  injured,  was  on 
board  a  ship  lying  in  a  dock,  and  was  engaged  in  load- 
ing the  ship  with  cargo  from  a  lighter  by  means  of  a 
steam  winch  attached  to  the  ship.  This  Court  held  that 
the  case  did  not  come  withm  the  Act.  That  decision, 
therefore,  covered  the  present  case  so  far  as  regarded 
section  28,  subsection  2,  of  the  Factory  and  Workshop 
Aot  of  1896.  It  was  then  said  that  the  definition  of  a 
non-textile  factory  m  section  93  of  the  Factory  and 
Workshop  Aot,  1878,  applied  to  this  dock.  His  Lord* 
ship  could  not  see  any  manufacturing  process  caiprted 
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in  this  dock.  Thai  definition,  howerer,  referred  to 
Schedule  4,  Part  2,  of  the  Act.  That  Bchedole  included 
a  **  Bhipbaildin?  yard  "  as  one  of  the  places  included  in 
section  98.  Shipbuilding  yard  was  defined  as  meaning 
**  any  premises  in  which  any  ships,  boats,  or  vessels 
used  in  narigation  are  made,  finished,  or  repaired." 
Could  it  be  said  that  this  inner  dock  was  a  shipbuilding 
yard  where  ships  were  made,  finished,  or  repaired  ?  As 
Lord  Justice  Romer  had  suggested  during  the  argu- 
ment, if  it  were  so,  then  one  ship  going  into  a  dock  for 
some  repairs  where  there  were  20  or  30  other  ships 
loading  or  unloading  would  make  the  dock  a  *'  ship- 
building yard,"  and  therefore  a  factory.  Tliat  point 
also  was  untenable.  The  Act  of  1897  therefore  did  not 
apply. 

LoBD  Justice  Colliivs  concurred.  He  only  wished  to 
add  that  section  7,  subsection  8,  of  the  Act  of  1897 
was  itself  enouirh  to  show.  If  it  were  required,  that  the 
contention  of  the  applicant  was  not  tenable. 

Lord  Justice  Romer  concurred.  With  regard  to  the 
definition  of  "  shipbuilding  yard,"  in  his  opinion  the 
Legislature  contemplated  premises  where  the  business 
of  making,  finishing,  and  repairing  ships  was  earried  on. 

rSolicitors— Speeehlr,  Mamford,  and  Co.,  for  O.  Lam- 
port, BoDthampton,  for  the  appellants  :  Frenefa  and  Co.  • 
for  E.  R.  Eneor,  Southampton,  for  the  applicant  ;  J. 
Robinson  and  Co.,  for  John  Aird  and  Co.]  . 


Q.B.  Div.     (Channel!  1 
and  Bucknill,  JJ.)      I 


1900. 
Feb.  6. 


GHAHBBRS  V.  OOLDTHORPB.* 

Building  Contract — Arohiteot — Certlftoate  as  to 
work  done — ^NegliRence — Liability. 

This  was  an  appeal  from  the  Holmflrth  County  Court. 
The  action  was  brought  by  Mr.  J.  T.  Chambers,  who 
is  an  architect,  against  Mr.  Harrop  Goldthorpe  for 
fees.  Hie  defendant  had  employed  the  plaintiff  to 
prepare  plans  for  buildings  he  was  then  about  to 
erect,  and  to  superintend  and  measure  up  the  work. 
The  work  was  done  by  a  contractor.  The  contract  be- 
tween the  defendant  and  the  contractor  provided  (Clause 
20)  as  follows  :— *'  A  certificate  of  the  architect,  or  an 
award  of  the  referee  hereinafter  referred  to,  as  the  case 
may  be,  showing  the  final  balance  due  or  payable  to  the  con- 
tractor is  to  be  conclasive  eridence  of  the  works  having 
been  duly  completed,  and  that  the  oontraetor  is  entitled  to 
receive  payment  of  the  final  balance.  ..."  Clause  22 
of  the  contract  provided  that,  in  case  of  any  question, 
dispute,  or  difference  arising  between  the  proprietor,  or 
the  architect  on  bis  behalf,  and  the  contractor  as  to 
various  matters  therein  specified,  arising  under  or  out  of 
the  contract,  indudinif  questions  **  as  to  the  works 
havm«r  been  duly  comnleted,"  or  in  case  the  contractor 
■hall  be  dissatiafie'i  with  anv  certificate  of  the  architect 
under  certain  of  the  clannefv  of  the  contract,  "  or  in  case 
he  (the  architect)  shall  withhold  or  not  give  any  certifi- 
eate  to  which  the  contractor  may  be  entitled,  then  such 
question,  dispute,  or  difference,  or  such  certificate,  or 
the  value  or  matter  which  should  be  certified,  as  the 
case  may  be.  is  to  be  from  time  to  time  referred  '*  to 
arbitration.  The  plaintiff  had  incorrectly  measured  up 
certain  of  the  materials  used,  the  result  of  which  was 
%hat  the  amount  of  the  certificate  was  larger  than  it 
ouflrht  to  have  been.  The  f^efendant  admitted  the  plain* 
tiff's  claim,  bnt  coiraterclaimed  for  damages  for  negli* 
gence.  The  Oonntv  Court  Judge  gave  judgment  for  the 
plaintiff  on  the  claim  an'i  for  the  defendant  on  the 
counter-claim.  The  plain' iff  appealed. 
Mr.  BCOTT  Fox,  Q.C..  who  appeared  for  the  plaintiff,    I 

«Veported  hy  O.  O.  Wtlbraham,  Esq.,  Barrlster-at-Lstv  I 


contended  that  in  giving  a  certifioate  the  arohiteot  acted 
in  a  position  analogous  to  that  of  an  arbitrator ,and  thai 
so  long  as  he  acted  honestly  he  was  not  liaUe  to  an 
action  for  damages  for  want  of  skill. 

Mr.  LowENTHAL,  for  the  defendant,  oontended  that 
the  architect  was  liable  under  the  ciroumstanoes,  beoanse 
in   measuring   up  the  quantities  he  was  acting  as  the 
servant  of  the  defendant,  not  as  an  arbitrator.    He  also 
contended  that  under  the   terms  of  the  contract  between 
the   defendant  and  the  builder  the  plaintiff  was  never 
employed   in  any  sense  as  arbitrator  between   them. 
He  dted  ••  Rogers  v.   James  "  (8    The   Timet  L.R., 
67)  ;    •<  Stevenson   v.    Watson  "    (4  C.P.D.,    118)  ; 
*'  niarsis    Sulphur     Company     v.     Loftus  "     (L.R., 
8  C.P.,  1)  :  "  Pappa   V.  Rose  "    (L.R.,   7  C.P.,  82  ; 
on  appeal,  page  525).* 
The  Court  allowed  the  appeal. 
Mr.  JusnoE  Chanitbll  said  that   it  was  not  contro- 
verted that  if  the  plaintiff  was  acting   in  a  judicial 
positi  )n,  then  no  action   would    lie  for  mere  negligenoe 
apart  from    fraudulent    or    dishonest    oonduot.      Mr. 
Lowenthal  suggested  that  that  was  beoanse  an  arbitrator 
did   not   enter  into   any    implied     contract     that  he 
possessed   the  proper  skill,  but    the  parties  employ- 
ing him  took  him  for  better  or  for  worse.  He,  however, 
thought  that  the   true  reason   was   that   it   was  not 
desirable  to  enter  into  the  question   nHiether  an  srbitra- 
tor  had   been  negligent  or  not.    He    would  illustrato 
that  proposition   ^7  the   case   of  Judges  who  were  not 
liable  for  iniurious  words  spoken   in  the  course  of  their 
judicial  duties,  even  when  spoken  malioiously,  and  were 
said  to  enloy  an  absolute  privilege  in  that  respect.  That 
was  not  because  the  law  allowed  Judges  to  be  malirious, 
but  beeause   it  was  not  thought   desirable  to  hold  an 
inquiry  in  sueh  a  matter.    It  did   not  signify,  in  his 
Lordship's    opinion,  that    the    person    who    acted   as 
arbitrator  was  unier   contractual   obligations  -to  one  or 
other  of  the  parties  between  whom  he  acted.  Assuming, 
therefore,  that   the   plaintiff   was   under   a  oontr%ctnal 
obliflration  w^th  the  defeu'lant  to  act   for  him  in  oertain 
matters,    and    that,    be*nff    a    contract    between    the 
defendant  and  the  hniHer,  the  plaintiff  was  put  into  the 
position  of  an  arbitrator,  then    in    so  far  as  he  actei  as 
agent  onlv   of   the   defendant  he   was  liable   for  nevli- 
«renoe,  ani  in  so  far   as   he   acted  as  arbitrator  bHw^qi 
the   defendant   and   the   builder   he   was  not  liable  for 
neirlig«*nce.    The   test   whether  a   person   was  acting  as 
arbitrator  or  not   was   laid    down   ^7  Blackburn.  J.,  in 
••  Panna  v.  Rose."    The   question   was  whether  he  was 
bound  to  exercise  his  iudgment   impartially  between  the 
two   parties.    If  so   he   wouH   not  be  liable.     Tn  this 
ease  it  w^n  eWr  from  clause  20  of  the  contract  b«*tween 
the  defen-^ant   au'l   the   ViiMer   that  the  arehit<Hst  wu 
N>un'^.  in    g?vin«r   h's   oert'fl'^te,  to    act  iudiciallv  and 
impartiallv  bAtw«en  the   partie-.    The   effect  of    clause 
22  w^^  that  thn  hnilder  ha*^  n  ri«ht   of   appeal  from  the 
architect,  but   that   dH    not  prevent  the  architect  from 
bein?  in  a  indic'^1  nofiHion  in  the  first  instanc. 

M-R.  .TusTiOE  BuOKNTLL   gave   judgment  to  the  stme 
eff«»ct. 

rSolici tors— Mills -nd  Co.,  Hnddersfleld,    for   the  ap- 
pellant :  l>aroyd  and  To.,  Hnddersfield.] 


Q.B.  T^v.  («1hannell  audi 
PucVnill.  JJ.)  C 


WOO. 
Feb.  5. 

Cnr^AJj  PALACE  OAS  COMPAKT  V.  IDRIS  AND  CO.f 

Gas  Company — Gas  Works  Clauses  Act,  1847, 
sec.  20. 
A  |i:as  company's  common  law  remedy  by  action 
for  damafces  for  ininry  to  their  property  is  not 

«rSee  also  **  Festell  v.  Nye,"  anle,  p.  154.— Ed.] 
f  R^oovt^  hw  O.  n.  Wn.aaiHKiC.  Esq.,  Banf<eaNat-L%ir. 
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ousted  by  the  sammary    remedy    provided  by 
sec.  20  of  the  Gas  Works  Clauses  Act,  1847. 


This  WM  an  appeal  from  a  County  Court.  The  action 
was  brought  by  the  gas  company  to  recover  damages 
for  injuries  to  a  lamp  post,  caused  by  the  negligent 
driring  of  one  of  the  defendants'  servants.  Proceed- 
ings in  respect  of  the  injuries  were  first  taken  before  a 
magistrate  under  the  provision  of  the  Oas  Works 
Clauses  Act,  1847,  under  section  6  of  which  and  by 
their  private  Act  the  gas  company  were  authorised  to 
erect  and  keep  lamps  and  lamp  posts  in  the  public 
streets.  Section  20  of  the  Act  of  1847  provides  as 
follows  : — **  Every  pvrson  who  shall  carelessly  or  acci- 
dentally break,  throw  down,  or  damage  any  pipe,  pillar, 
or  lamp  belonging  to  the  undertakers  or  onder  their 
control  shall  pay  such  sum  of  money  by  way  of  satisfac- 
tion to  the  undertakers  for  the  damage  done,  not  ex- 
ceeding £5,  as  any  two  justices  or  the  sheriff  shall  think 
reasonable. '*  An  objeetion  was  taken  to  those  proceed- 
ings on  the  ground  that  the  remedy  provided  by  the  Act 
was  one  against  the  person  who  did  the  act  complained 
of,  and  not  against  his  master,  and  the  summons  was 
dismissed.  In  the  County  Court  the  Judge  gave  judg- 
ment for  the  gas  company.    The  defendants  appealed. 

Mr.  Bastlet  Denniss,  for  the  defendants,  contended 
that  the  plaintiffs'  common  law  remedy,  by  action  for 
damages,  was  ousted  by  section  20  of  the  Gas  Works 
Clauses  Act,  and  that  their  only  remedy  was  the  one 
under  the  section,  because  where  a  statute  created  a 
pecuniary  obligation  and  gave  a  remedy  for  enforcing  it 
that  remedy  must  be  adopted—**  St.  Pancras  (Vestry) 
V.  Batlerbury  "  (2  C.B.,  N.S.,  477).  He  further  con- 
tended  that,  at  any  rate,  having  already  taken  proceed- 
ings under  the  Act  against  the  servant,  the  plaintiffs 
could  not  now  proceed  against  the  masters,  and  that 
the  liability  (if  any)  was  limited  to  £6. 

Mr.  Saunt,  for  the  plaintiffs,  contended  that  the 
common  law  remedy  was  left  undisturbed  by  the  Act. 

The  CouBT  dismissed  the  appeal. 

Mb.  Ju^ice  Channell  said  that  he  could  see  no 
ground  for  saying  that  the  Act  afforded  an  exclusive 
remedy.  The  principle  in  **  St.  Pancras  (Vestry)  v. 
Batterbury  "  only  applied  where  a  new  offence  was 
created,  and  in  the  same  Act  a  remedy  was  given. 
Lamps  were  authorized  by  section  6  of  the  Act  to  be 
placed  in  the  street,  which  under  the  common  law  might 
have  been  held  to  be  a  nuisance.  In  addition  to  that 
provision  was  made  for  the  summary  recovery  of  some 
compensation  in  certain  cases.  There  wasj  nothing  in 
that  to  oust  the  oommon  law  remedy. 

Mb.  Justice  Bucknill  concurred. 

[Solicitors— Hugh  C.  Oodfray,  for  the  appellants  ; 
Bljth,  Dutton,  and  Co.,  for  the  respondents.] 


Court  of  AppeaJ[  (A.  L.  Smith,  ) 


1900. 
Collins,  and  Romer,  L.JJ.)    j  Feb.  5. 

LAWSON  V.  ATLANTIC  TBANSPOBT  COMPANY  (LIMITED).* 

Master  and  Seryant — Master*s  liability  to  servant 
— Accident  arising  out  of  employment  on 
machinery  on  a  quay — ^\^cssel  discharging  in 
dock — ^Workmen's  Compensation  Act,  1897 — 
Factory  and  Workshop  Act,  1895. 


This  was  an  appeal  from  the  award  of  the  Bow 
County  Court  Judge  in  proceedings  to  assess  compensa- 
tion under  the  Workmen's  Compensation  Act,  1897.  The 
respondent  was  the  widow  of  a  workman,  who  at  the  time 
of  his  death  was  in  the  employment  of  the -appellants, 
the   Atlantic   Transport     Company.      The     respondent 

*Bfeported  by  W.  F.  Barry.  Saq.,  BarriBtor-at-Lsw. 
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claimed  compensation  onder  the  Act  on  hehalf  of  herself 
and  children.  The  following  facts  were  admitted  :— > 
The  deceased  man  was  on  May  8,  1899,  at  work  for  the 
appellants  as  a  stevedore,  with  others,  in  the  hold  of  the 
appellants'  steamship  Mackinaw,  which  was  being  dis- 
charged in  the  West  India  Docks.  The  Mackinaw  was 
lying  in  the  dock  moored  to  the  qnay,  and  the  cargo, 
which  was  in  bags,  was  being  discharged  from  the  hold 
of  the  ship  on  the  quay  by  the  Dock  Company's 
hydraulic  crane  situate  on  the  quay.  The  crane  was- 
worked  l^  the  appellants'  men.  There  were  eight  men  in 
the  gang  at  work  in  the  hold,  of  which  the  deqeased 
was  one,  two  men  in  eaeh  comer  of  the  hold,  and  each 
two  men  made  up  sets  consisting  of  15  bags  each,  which 
they  laid  across  a  rope  strop,  and  then  f  astoied  the 
strop  on  to  the  hook  of  the  mnner  of  the  hydiaulio 
crane,  which  then  heaved  up  the  set  out  of  the  hold  and 
landed  it  on  the  qnay.  Between  4  and  6  o'clock  in  the- 
afternoon  of  May  8,  1899,  the  deceased  and  another 
man  were  making  up  a  set  in  the  hold,  and  had  got  12 
bags  across  the  rope  strop,  and  were  in  the  act  of 
patting  another  bag  on  to  the  12  bags,  when  some  bags 
from  the  tiei  behind  them  fell  on  to  them.  The  runuer 
of  the  crane,  at  the  time  the  tier  fell,  wss  not  attached 
to  the  strop  of  the  set  which  the  deceased  man  was 
making  up  but  was  ashore  at  the  time.  The  deceased 
man  died  from  the  injuries  so  received,  llie  County 
Court  Judge  held  that  the  case  was  not  distinguishable 
from  '*  Woodham  v.  Atlantic  Transport  Company  " 
(15  The  Timet  L.R.,  51,  and  [1899]  1  Q.B., 
15),  and  that  therefore  by  section  28,  subsection 
1,  of  the  Factory  and  Workshop  Act,  1895,  and 
section  7  of  the  Workmen's  Compensation  Act,  1897, 
the  employment  was  on,  in,  or  about  machinery  used  in 
the  process  of  unloading  from  a  quay,  and  was  therefore 
on,  in,  or  about  a  **  factory  "  to  which  the  Act 
applied.  He  accordingly  made  an  award  in  favour  of 
the  respondent.  The  appellants  contended  that  the 
decision  in  **  Woodham  v.  Atlantic  lYansport  Company  " 
did  not  apply,  becanse  in  that  case  the  accident 
happened  while  the  end  of  the  chain  of  the  crane  was  on 
board  the  ship  and  while  the  cases  were  being  placed  by 
the  deceased  man  in  the  basket  attached  to  the  chain  of 
the  crane  ;  whereas  in  the  present  case  the  deceased 
men  was  not,  at  the  time  of  the  accident,  employed  on, 
in,  or  about  the  crane,  as  the  chain  of  the  crane  was 
then  on  shore, 

Mr.  D.  C.  Leek  appeared  for  the  appellants. 

Mr.  W.  M.  Thompson,  for  the  respondent,  was  not 
called  upon. 

The  Court  dismissed  the  appeal,  saying  that  they 
could  not  distinguish  the  case  from  **  Woodham  v. 
Atlantic  Transport  Company,"  and  that  therefore  the 
County  Court  Judge  was  right. 

[Solicitors— Holman,  Bird  wood,  and  Co.,  for  the 
appellants  ;  Griffith  and  Gardiner,  for  the  respondent.] 


Chan.   Div.       1  1900. 

(Farwell,  J.)     I  Feb.  6. 

"WHITTINGTON  V.  SEALE-HAYNE.* 

Contract  — Rescission  —  Misrepresentation  —  In- 
demnity. 
In  an  action  for  rescission  of  a  lease  on  the 
ground  of  misrepresentation  a  plaintiff  is  only 
entitled  to  an  indemnity  as  to  what  was  ex- 
pended under  the  actual  terms  of  the  lease. 


This  was  an  action  for  rescission  of  a  lease  and  for  an 
indemnity.  The  plaintiffs,  Mr.  W.  T.  Whittington  and 
Mr.  R.  A.  W.  Whittington,  are    breeders  and  exhibitors 
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of  prize  poultry,  And  the  defendant,  the  Right  Hon. 
Oh&rles  8ea]e*Hayne,  M.P.,  is  the  owner  of  »  house 
and  premises,  known  as  Whitton  Manor-house,  near 
Hounslow.  On  March  7,  1898,  the  plaintiffs  and  the 
defendant  entered  into  an  agreement  by  which  it  was 
provided  that  the  plaintiffs  should  take  the  house  and 
premises  on  lease  for  seven,  14,  or  21  years^  at  an 
annual  rent  of  £80  for  the  first  period.  The  plaintiffs 
-alleged  that  before  the  agreement  was  signed  the 
defendant's  agents,  in  answer  to  questions,  represented 
that  the  house  was  in  a  good  sanitary  condition.  In  the 
following  May  the  plaintiffs  executed  the  lease  at  the 
office  of  the  defendant's  solicitor,  but  they  did  not  read 
the  document,  relying,  as  they  alleged, upon  representa- 
"tions  that  its  terms  were  in  accordance  with  the  agree- 
ment of  March  7.  The  lease,  however,  contained  the 
following  covenant,  *'  and  also  will  execute  all  such 
^orks  as  are  or  may  under  or  in  pursuance  of  any  Act 
or  Acts  of  Parliament  passed  or  hereafter  to  be  passed 
be  directed  or  required  by  any  local  or  public  authority 
to  be  executed  at  any  time  during  the  said  term  upon 
•or  in  respect  of  the  said  premises  whether  by  the  land- 
lord or  tenant  thereof,"  which  covenant  was  not  in  the 
original  agreement.  A  draft  of  the  lease  had  i^eviously 
been  sent  to  the  plaintiffs,  but  they  had  not  read  it. 
Before  the  execution  of  the  lease  the  plaintiffs  put  a 
manager  named  Cooper  into  the  house,  erected  several 
shedSf  and  stocked  the  premises  with  poultry.  The 
plaintiffs  alleged  that, owing  to  the  insanitary  condition 
of  the  house,  the  water  supply  was  poisoned,  with  the 
result  that  Cooper  and  his  family  became  seriously  ill, 
and  the  poultry  either  died  or  were  rendered  valueless. 
The  sheds  were  subsequently  removed.  In  October, 
1898,  the  local  authority  declared  that  the  house  was 
unfit  for  human  habitation,  and  required  the  premises 
to  be  put  in  order.  The  plaintiffs  claimed  rescission  of 
the  lease  and  an  indemnity  from  the  consequences  of 
entering  into  tlie  contract.  The  defendant  admitted  the 
insanitary  condition  of  the  house,  but  denied  that  he  or 
bis  agents  gave  any  warranty,  and  alleged  that  the 
plaintiffs  had  ample  opportunities  for  inspection  before 
-completion  of  the  lease.  He  counter-claimed  for  arrears 
of  rent. 

Mr.  Bramwell  Davis.  Q.C.,  and  Mr.  R.  D.  Yelverton 
.appeared  for  the  plaintiffs  ;  Mr.  Hughes,  Q.C.,  and 
Mr.  A.  Dauney  for  the  defendant. 

Mr.  Bramwell  Davis,  after  stating  the  facts,  said 
that  he  did  not  contend  that  there  had  been  any 
fraudulent  misrepresentation  as  to  the  condition  of  the 
house,  and  so  the  plaintiffs  could  not  claim  damages. 
The  plaintiffs,  however,  had  incurred  expenses  in  putting 
the  poultry  on  the  premises,  which  they  would  not  have 
done  had  there  been  no  lease.  Though  the  misrepre- 
Rentations  had  been  innocent,  he  thought  his  clients 
-were  entitled  to  an  indemnity  from  the  consequences  of 
entering  into  the  contract.  **  Newbigging  v.  Adam  " 
(34  CD.,  582)  seemed  to  support  such  a  proposition. 

Mr.  Yblyerton  followed  on  the  same  side,  and 
argued  that  the  defendant's  agents  had  acted  carelessly 
and  recklessly.  He  referred  t#  the  following  cases  : — 
*'  Amison  v.  Smith  "  (41  CD.,  98)  ;  **  Reese  River 
Company  v.  Smith  "  (4  E.  and  1.  App.,  64)  ; 
*•  Hughes  V.  Twisden  "  (55  L.J.,  Ch.,  481)  ; 
•*Derry  v.  Peek  "  (14  App.  Cas.,  337)  ;  and  **  Jolliffe 
V.  Baker  "  (11  Q.B.D.,  259). 

Mr.  Hughes  for  the  defendant  contended  that  the 
result  of  the  authorities  was  that  an  indemnity  only 
applied  to  whatever  was  actually  required  to  be  done 
under  the  contract,  such  as  payment  of  rent  and  taxes 
and  the  doing  of  repairs  under  a  covenant  to  repair. 
Here  there  was  no  obligation  whatever  upon  the  plain- 
tiffs to  erect  sheds  or  to  stock  the  premises  with 
poultry.  Consequently  they  could  not  recover  the 
expenses  they  had  incurred  in  so  doing.    Nor  could  the 


defendant  be  compelled  to  make  good  bis  representa- 
tions. *'  Redgrave  v.  Hnrd  "  (20  CD.,  1)  was  a 
decisive  authority  against  the  claims  of  the  plaintiffs . 

Mb.  Justice  Fabwell  said  that  the  case  raised,  in 
the  words  of  Lord  Watson,  a  point  of  some  nicety  and 
difficulty.  The  plaintiffs  asked  for  rescission  on  the 
ground  of  admittedly  innocent  misrepresentations,  and 
also  an  indemnity  from  the  consequences  of  having 
entered  into  the  contract.  He  luul  not  yet  heard  the 
evidence,  but  he  would  assume  for  his  present  purpose 
that  innocent  misrepresentations  as  to  the  sanitary  con- 
dition of  the  premises  had  been  actually  made.  The 
question  then  arose — ^to  what  extent  ought  the  plaintiffs 
to  be  restored  to  the  status  quo  ante  ?  The  defendant 
admitted  by  his  counsel  that  he  was  bound  so  far  as 
liabilities  incurred  and  payments  made  under  the  con- 
tract were  concerned.  The  plaintiffs,  however,demanded 
more  than  this — ^they  claimed  that  the  consequences  of 
the  misrepresentation  should  be  made  good  by  the 
defendant.  The  various  authorities  cited  had  left  the 
question  rather  at  large,  but  it  seemed  to  him  that  to 
make  good  the  consequences  of  misrepresentation  was 
the  same  thing  as  damages,  and  damages  could  not  bo 
recovered  for  innocent  misrepresentations — '*  Redgrave 
V.  Hurd."  **  Slim  v.  Croucher  "  (1  D.F.  and  J., 
518),  might  have  helped  the  plaintiffs,  but  that  case 
had  been  overruled  in  **  Low  v.  Bouverie  "  ([1891]  3 
Ch.,  82).  It  was  true  that  the  judgments  of  three  Lords 
Justices  in  **  Newbigging  v.  Adam  "  were  not  quite 
in  harmony,  and  Lord  Justice  Fry  seemed  inclined  to 
carry  the  doctrine  of  law  somewhat  further  than  Lord 
Justice  Bo  wen.  But  he  adopted  what  Lord  JustiOe 
Bowen  had  laid  down,  and  must  hold  that  the  plaintiffs 
were  not  entitled  to  anything  more  than  what  they  had 
paid  and  expended  under  the  actual  terms  of  the  lease. 
Anything  else  would  be  damages  pure  and  simple. 

Mr.  W.  T.  Whittington,examined  by  Mr.  Bramwell 
Davis,  said  that  he  entered  into  negotiations  with 
Messrs.  Chinnock,  who  were  the  agents  for  the 
defendant.  On  the  occasion  of  his  third  visit,  his  son 
and  Cooper  accompanied  him.  Mr.  Clark,  whom  they 
saw,  said  that  the  drainage  would  not  want  doing  in 
their  time,  and  if  it  did  the  landlord  would  do  it. 
Cooper  said  that  it  was  he  who  would  have  to  live  in 
the  house,  and  asked  if  it  was  in  a  sanitary  condition. 
Clark  replied  it  was  in  a  perfectly  sanitary  condition. 
Witness  signed  the  agreement  on  the  strength  of  that 
representation. 

Witness  was  cross-examined  by  Mr.  Hughes,  and 
then,  after  a  suggestion  from  his  Lordship,  Mr. 
Hughes  intimated  that  the  defendant  would  consent  to 
rescission  of  tiie  lease  and  would  agree  to  pay  the  plain- 
tiffs £20  to  cover  what  they  had  paid  and  expended 
under  the  lease. 

[Solicitors— T.  J.  Pettigrew,  for  the  plaintiff  ;  -  E. 
Hilder,  for  the  defendant.] 


Q.B.  Div.  (Channell  sndl 
Bncknill,  JJ.)  J 
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BEG.  V.  DB  GBBY— KX  PABTE  KING'S   LYNN  DOCKS, 
&C.,    COMPANY.* 

Poor  Bate — Appeal — ^Notice  of  appeal — Service. 

**  Reg.  V.  Justices  of  Kent  "(80  X.T.,  622)  over- 
ruled.   

In  this  case  a  rule  niH  had  been  obtained,  at  the 
instance  of  the  King's  Lynn  Docks  and  Railway  Com- 
pany, for  a  mandam%L8  to  the  Hon.  John  De  Grey* 
Recorder  of  King's  Lynn,  to  hear  and  determine,  or  to 
enter  and  respite,  two  appeals  between  the  King's  Lynn 
Doeks  and   Railway   Company  and  the  assessment  com- 
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mittee  of  the  King's  Lynn  Poor  Law  Union  with 
respect  to  two  several  rates  or  assessments  made  for  the 
relief  of  the  poor  of  the  parish  of  St.  Margaret's,  in 
tlie  borough  of  King's  Lynn,  dated  respeotiTely  Novem- 
ber 21,  1898,  and  May  26,  1899,  upon  the  gromids  :— 
(1)  That  the  town  council  of  King's  Lynn  were  not 
entitled  to  notice  ;  (2)  that,  if  they  were  entitled  to 
notice,  they  had  had  it  ;  (3)  that  in  any  event  the 
appeals  ought  to  have  been  entered  and  respited.  The 
King's  Lynn  Docks  and  Railway  Company  appealed  to 
the  Recorder  from  the  two  poor  rates.  The  notices  of 
appeal  were  addressed  to  **  The  Churchwardens  and 
Overseers  of  the  Poor  of  the  Parish  of  St.  Margaret's, 
in  the  Borough  of  King's  Lynn,  in  the  County  of 
Norfolk,  and  to  the  Assessment  Pommittee  of  the 
King's  Lynn  Poor  Law  Union."  The  notices  were 
served  upon  the  clerk  of  the  peace  of  the  borough  of 
King's  Lynn,  who  also  held  the  ofifioe  of  town  clerk. 
When  the  appeals  were  called  on  before  the  Recorder 
be  refused  to  bear  them,  upon  the  ground  that  the 
notices  had  not  been  served  upon  the  town  council  of 
the  borough.  The  rule  for  a  mandamus  was  then 
obtained. 

Mr.  Marshall,  Q.C.,  and  Mr.  R.  Cunningham  Glen 
(Mr.  A.  M.  Talbot  with  them)  showed  cause  against  the 
rule  ;  Mr.  Littler,  Q.O.,  and  Mr.  F.  K.  North  sup- 
ported it. 

The  Court  held  that,  even  though  the  notices  had 
not  been  rightly  served,  the  Recorder  had  jurisdiction  to 
hear  the  appeals.  In  **  Reg.  v.  Kent  Justices  "  (80 
X.T*.,  622)  it  was  held  that  in  a  poor-rate  appeal  the 
giving  proper  notices  was  a  condition  precedent  to  hear- 
ing the  appeal.  That  decision  was  given  per  inctiriam. 
The  Court  was,  therefore,  not  prepared  to  follow  it. 
The  decisions  in  **  Shrewsbury  Railway  Company  v. 
Ijeominster  Overseers  "  (21  J.P.,  149)  ;  •*  Liverpool 
Gas  Company  v.  Everton  "  (L.R.  6,  C.P.,  414)  ;  and 
••  Reg.  v.  Surrey  Justices  "  (6  Q.B.D.,  100)  were  not 
drawn  to  the  attention  6f  the  Court.  The  decision  in 
**  Reg.  T.  Kent  Justices  "  was  wrong,  and  the  manda* 
tnu9  must  therefore  go. 

Rule  absolute. 

[Solicitors*— Burton,  Yeates,  and  Hart,  agents  for 
Coulton  and  Son,  King's  Lynn,  for  the  respondents  ; 
Grossman,  Pritchard,  Crossman,  and  Block,  agents  for 
Seppings  and  Wilkin,  King's  Lynn,  for  the  applicants.] 


Prob.,  Divorce,  and  Adm, 
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THB  EODNEY.* 


Ship— Bill  of  lading — Damage  to  cargo — Bill  of 
lading  incorporating  the  Harter  Act  (Act  of 
Congress,  Feb.  13,  1893) — Negligence  in  the 
**  management  "  of  vessel. 

This  was  an  appeal  from  a  decision  of  the  Judge  of 
the  County  Court  at  Newcastle,  given  on  December  12, 
1899,  and  raised  an  interesting  point  in  connexion  with 
the  construction  of  the  United  States  Act  of  Congress, 
approved  on  February  18,  1893,  and  commonly  known 
as  the  Harter  Act.  The  appellants  (who  were  the 
plaintiffs  in  the  Court  below)  brought  their  action  to 
recover  a  balance  of  freight  amounting  to  £40  18s.  9d., 
in  respect  of  the  carriage  of  a  cargo  of  wheat  and 
maize  on  board  their  steamship  the  Rodney  on  a  voyage 
from  Baltimore  to  Newcastle  in  January  and  February 
of  last  year.  The  cargo  was  shipped  under  a  bill  of 
lading,  which  incorporated  the  provisions  of  the  Harter 
Act,  by  section  3  of  which  **"  neither  the  vessel,  her 
owner  or  owners,  agent,  or  charterers    shall  become  or 

» 

'Reported  by  Hugh  C.  8.  Dumas,  Esq.,  Barrister-at-Law. 


be  held  responsible  for  damage  or  loss  resulting  from 
faults  or  errors  on  navigation  or  in  the  management  of 
the  said  vessel."  The  Rodney  sailed  from  Baltimore 
on  January  17,  and  on  the  voyage  she  encountered 
exceptionally  heavy  weather,  her  decks  being  constantly 
flooded,  and  on  her  arrival  at  Newcastle  it  was  found 
that  her  cargo  had  been  damaged.  The  defendants 
counterclairaed  on  the  action  in  respect  of  this  damage, 
which  they  classified  under  four  beads.  As  to  two  of 
these  the  plaintiffs  admitted  liability,  and  as  to  the 
third  the  County  Court  Judge  decided  at  the  trial  in 
favour  of  the  plaintiffs,  and  from  this  finding  the 
defendants  did  not  appeal.  The  main  controversy  at 
the  trial  and  the  only  matter  in  dispute  in  this  appeal 
was  as  to  the  fourth  head  of  damage,  which  was  in 
respect  of  £18  2s.  Id.,  damage  to  the  cargo  in  No.  1 
hold.  It  appeared  that  the  Rodney  was  a  well-decked 
ship,  and  that  the  entrance  to  the  foreeastle,  where  the 
crew  slept,  was  flush  with  the  main  deck.  A  2in.  lead 
pipe  was  fitted  to  carry  off  the  drainage  of  the  fore- 
castle into  the  bilge,  and  this  pipe  passed  through  the 
No.  1  hold.  To  prevent  smell  arising  from  the  bilges 
a  syphon  trap  was  constructed  immediately  under  the 
sink  in  the  floor  of  the  forecastle,  and  the  sink  itself 
was,  to  prevent  the  passage  of  solid  matter,  protected 
by  a  grating.  During  the  voyage  in  question  this  pipe 
became  choked,  and  the  foreeastle  was,  through  the  bad 
weather,  flooded  to  the  depth  of  some  3ft.  In  order  to 
clear  the  obstruction  the  boatswain  removed  the  grating 
and  then  endeavoured  to  clear  the  pipe  by  means  of  a 
poker  and  hammer,  with  the  result  that  he  drove  a  hole 
through  the  bottom  of  the  syphon  trap,  and  thereby- 
allowed  the  water  in  the  forecastle  to  run  into  and 
damage  the  cargo  in  the  No.  1  hold.  At  the  trial  the 
learned  Judge  decided  that  this  act  of  the  boatswain 
was  not  an  act  done  in  the  *'  management  "  of  the 
vessel  within  the  meaning  of  the  third  section  of  the 
Harter  Act,  holding  on  the  authority  of  the  case  of 
*'  The  GlenochU  "  ([18961,  P.,  10)  and  **  The  Sylvia," 
an  American  case  (16  *'  Federal  Reporter,"  230),  that 
the  word  most  be  confined  to  the  performance  (though 
improper)  or  non-performance  of  such  acts  as  are,  or 
ought  to  be  done,  for  the  safety  of  the  vessel  and  for 
her  maintenance  in  a  seaworthy  condition,  and  he 
acoordingly  gave  judgment  for  the  defendants  on  their 
counter-olaim,  with  costs.    The  plaintiffs  appealed. 

Mr.  B.  D.  KiLBUBN,  for  the  appellants,  contended 
that  the^tion  of  the  boatswain  was  within  the  meaning 
of  the  word  **  management  "  in  the  section.  He  cited 
the  cases  of  **  The  Olenoohil  "  and  "  The  Sylvia  " 
referred  to  above,  and  also  referred  to  the  cases  of 
•«  The  Ferro  "  ([1898],  P.,  88) ;  *•  Dobell  v.  Steamship 
Rossmore  Company  "  ([1896],  2  Q.B.,  408)  ;  **  Car- 
michael  v.  Liverpool  Sailing  Ship,  &c..  Association  " 
(19  Q.B.D.,  242)  ;  and  *'  Good  v.  London  Mutual 
Association  "  (6  C.P.,  563).  He  was  stopped  by  the 
Court. 

Mr.  SCRTTTTON,  for  the  respondents,  argued  that 
where  stipulations  of  this  kind  are  vague  or  ambiguous 
they  ought  to  be  construed  against  the  shipowner, 
<'  Norman  v.  Binnington  "  (25  Q.B.D.,  476),  and 
that  here  the  conduct  of  the  boatswain  had  nothing  to 
do  with  the  management  of  the  ship.  He  was  moely 
doing  something  to  the  ship  with  an  appliance  of  the 
ship,  and  it  was  obvious  that  any  damage  to  this  pipe 
would  damage  the  cargo. 

The  Court  allowed  the  appeal. 

llie  President,  in  giving  judgment,  said  he  was  of 
opinion  that  this « ease  vras  within  the  authority  of 
'*  The  Glenoehil."  In  fact,  there  was  very  little 
difference  between  the  two  cases.  The  act  of  the  boat- 
swain was  done  in  the  management  of  the  rfiip,  to- 
clear  the  forecastle  and  enable  the  ship  properly  to 
carry  the  crew.    The   Judge   of   the   Court  below  had 
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improperly  restricted  the  moMiuig  of  the  word  **  man- 
agement, "  whiofa  should  extend  to  the  keeping  of  tin 
▼esse!  in  proper  condition.  The  appeal  most  be  allowed, 
with  costs  here  and  below. 

Mb.  JusncB  Oobell  Barnes  oonoorrei.  In  the 
judgments  in  *'  The  Qlenoohil  **  the  expression  *'  safety 
of  the  yessel  "  oooorred,  but  that  was  because  it  was 
appropriate  to  the  facts  of  that  case,  and  it  was  in  no 
way  intended  to  limit  the  construction  of  the  word 
**  management." 

[Solicitors— Holman,  Bird  wood,  and  Co.,  for  the 
appellants  ;  King,  Wigg,  and  Co.,  scents  for  H.  J. 
Bichardson,  of  Newcastle,  for  the  respondents.] 


•Court  of  Appeal  (Lindley,    M.R. 
Riffbj  and   Vaughan  Williams, 
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LOW  y.  THB  STAINES    BBSEAYOIBS  JOINT  GOMHITrBE.* 

XAnds  Clauses  Acts— Lands  taken — Part  only  re- 
quired— Owner  willing  to  sell  whole — Lands 
Clauses  Consolidation  Act,  1845,  sec.  92 — 
*' House,"  meaning  of . 


This  was  an  appeal  by  the  defendants  against  an  in- 
junction granted  by  Mr.  Justice  Stirling  restraining  them 
in  effect  from  taking  under  their  statutory  powers, 
for  the  purpose  of  the  works  which  they  are  authorised 
•to  construct,  a  portion  of  premises  of  which  the 
plaintiff  is  the  lessee,  without  taking  the  whole  of  the 
property.  The  plaintiff  is  the  lessee,  for  a  tei'm  of 
'99  years  from  1S72,  at  an  annual  rent  ef  £55\  of  a 
house  and  land,  known  as  Hawthorn-lodge,  in  the 
parish  of  Sunbury.  The  property  comprises  a  little 
•  more  than  two  acres,  and  eonsists,  in  addition  to  the 
boose,  of  a  garden,  and  a  paddock  of  more  than  an  acre. 
There  is  no  separate  access  to  the  paddock.  The  present 
yearly  tenant  uses  the  paddock  for  keeping  fowls  and 
growing  fruit,  carrying  on  the  business  of  a  poulterer 
and  greengrocer.  There  is  a  row  of  fruit  trees  in  the 
\paddock.  The  defendants  gave  the  plaintiff  notice  to 
treat  for  a  small  triangular  piece  of  the  paddock,  con- 
taining 1  rood  and  24  perches,  and  he  gave  them  a 
'coanter-notice  requiring  them  to  purchase  his  interest 
in  the  whole  of  the  property.  Section  92  of  the  Lands 
Clauses  Consolidation  Act,  1845,  provides  :—**  No  party 
shall  at  any  time  be  required  to  sell  or  convev  to  the 
promoters  of  the  undertaking  a  part  only  of  ai^  house 
'Or  other  building  or  manufactory,  if  such  party  be 
willing  and  able  to  sell  and  convey  the  whole  thereof." 
The  learned  Judge  held  that  the  paddock  was  really 
garden,  and  that  it  was  necessary  to  the  enjoyment  of 
the  house,  and  he  accordingly  granted  the  injunction 
from  which  the  defendants  appealed. 

Mr.  Butcher,  Q.C.,  and  Mr.  Ingle  Joyce  were  for  the 
defendants. 

Mr,  Upjohn,  Q.C.,  and  Mr.  Scrutton,  for  the 
plaintiff,  were  not  called  upon. 

The  Court  dismissed  the  appeal. 

The  Master  of  the  Rolls  said  that  if  the  Court  had 
to  decide,  without  the  guidance  of  the  authorities 
which  had  put  a  construction  upon  section  92~if  the 
natter  were  res  nova^—he  might  be  inclined  to  accede 
to  the  arguments  of  the  appellants*  counsel.  But  It 
was  decided  at  least  50  years  ago  that  the  word 
**  house  "  in  section  92  must  be  construed  in  the  same 
way  as  it  woald  be  in  a  grant  in  a  conveyance,  and 
thac  decision  had  been  followed  ever  since.  The  word 
**  house  "  did  not  mean  merely  an  erection  of  brick 
and  mortar.  The  qaestion,  therefore,  was,  what  would 
have  passed  by  a  grant  of  this  house,  and  his  Lordship 
eould  not  frame  any   description   which  would  exclude 

'Reported  bf  W.  L.  Cabsll,  Baq^  BarrUter-at-La«r. 


the  paddock,  unless  it  were  expressly  excluded.  His 
Lordship  quoted  the  following  passage  from  Sheppard's 
Touchstone  (p.  94)  :— **  By  the  grant  of  a  messuage,  or 
a  messuage  with  the  appurtenances,  doth  pass  no  more 
than  the  dwelling-house,  bam,  dove-house,  and  build- 
ings adjoining,  orchard,  garden,  and  curtilage— i.e.,  a 
little  garden,  yard,  field,  or  piece  of  void  ground,  Ijring 
near  and  belonging  to  the  messuage,  and  houses 
adjoining  to  the  dwelling-house,  and  the  close  upon 
which  the  dwelling-house  is  built,  at  the  most  (vis. , 
whatever  is  annexed  to  and  enjoyed  with  the  house,  for  its 
more  eonvenient  occupation).  And  so  much  also  may  pass 
by  the  grant  of  a  house."  Bearing  this  in  mind  you  had 
only  to  look  at  the  lease  and  see  whether  the  grant  of 
the  house  would  not  pass  the  paddock.  There  was  no 
access  to  it  except  through  the  house  or  the  court*yard. 
Any  oonveyancer  would  say  that  it  was  impossible  in  a 
grant  of  the  house  to  exclude  the  paddock. 

Lord  Justice  Rigby  concurred,  observing  that  he 
should  be  inclined  to  demur  to  the  construction  of  the 
word  *^*  house  "  in  section  92  as  meaning  all  that  would 
pass  by  a  conveyance  of  the  house.  But  that  construc- 
tion had  been  settled  long  ago. 

Lord  Justice  Vauohak  Williams  agreed  with  the 
criticisms  which  the  other  members  of  the  Court  had 
passed  on  the  early  decisions  as  to  the  constraction  of 
section  92.  But  those  decisions  were  of  such  long 
standing  that  they  could  not  now  be  attacked. 

[Solicitors — ^HoUams,  Sons,  Coward,  and  Hawksley  ; 
Huntley  and  Sons.] 


Q.B.  Div.  ((Iiannell  and  )  1900. 

BncknUl,  JJ.)  j  Feb.  7. 

the  crystal  palace  company  v.  the  londow  county 

COUNCIL.* 

Metropolis Buildings — Approval    of     County 

Council— London  Building  Act,   1894— Crystal 
Palace  Act,  1881 — Exemptions. 

This  was  an  appeal  by  case  stated  from  justices  of 
London.  Informations  were  preferred  on  behalf  of  the 
Council  against  the  Crystal  Palace  Company,  the  appel- 
lants, charging  them  with  erecting  at  the  grounds  ^f  ^e 
Crystal  Palace  certain  buildings  to  which  Part  VII.  of 
the  London  Building  Act,  1894,  applied— to  wit,  a 
22-stall  stable,  a  loose-box,  stabling,  and  harness-room, 
a  forage  store  and  office,  and  a  shoeing  forge — without 
having  obtained  the  approval  of  the  Council  required  by 
the  Act  and  the  Act  of  1898  amending  the  same.  The 
Crystal  Palace  was  re-erected  by  the  apiiellants  upon 
land  acquired  by  them  under  the  powers  conferred  on 
them  by  Royal  charter  in  the  year  1853.  In  addition  to 
re-erecting  the  building  the  appellants  laid  out  portions 
of  the  lands  as  gardens  and  recreation  grounds,  and 
from  time  to  time  erected  on  the  lands  conservatories 
and  buildings,  in  some  instances  physically  connected 
with,  and  in  others  detached  from,  the  main  building. 
The  stables  aDd  other  buildings  in  respect  of  which  the 
information  was  preferred  were  erected  in  May  and 
Jane,  1899,  for  use  in  connexion  with  land  laid  out  hj 
the  appellants  as  a  ))olo-ground.  Ihe  buildings  were 
situated  about  a  quarter  of  a  mile  from  the  main 
building.  By  section  21  of  the  Crystal  Palace  Act« 
1881,  it  was  provided  that  **  the  main  building,  con- 
servatories, and  waterworks  of  the  company,  and  the 
conveniences  and  other  works  immediately  connected 
therewith,  shall  be  exempted  from  the  operation  of 
Part  I.  of  the  Metropolitan  Building  Act,  1855,  and  of 
any  other  Act  amending  the  same,  but  this  exemption 
shall   not   extend   to   any   dwelling-house  or   building 
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•ezoepi  u  aforetsid  upon  mnj  ptft  of  the  property  of 
iheeompany."  The  Metropolitan  Building  Aot,  1865, 
WM  repealed  by  the  London  Building  Act,  1894,  but  by 
-•eeiion  S18  it  is  provided  that  where  In  any  Act  or 
document  the  proTinons  of  the  Aot  of  1855  are  referred 
to,  aneh  Act  or  document  shall  with  the  necessary  modi- 
lloation  be  read  as  if  the  corresponding  provisions  of  the 
Aot  of  1894  were  therein  mentioned,  instead  of  the  pro- 
visions of  the  repealed  Act.  The  justices  convicted  the 
appellants. 

Mr.  Fkiemav,  Q.G.  (Mr.  R.  C.  Glen  with  him),  for 
the  appellantSfContended  that  the  stables  were  exempted 
from  the  provisions  of  the  London  Building  Act  by 
virtue  of  seotion  21  of  the  Crystal  Palace  Act,  because 
they  were  **  immediately  connected  *'  with  the  objects 
for  which  the  Crystal  Palace  was  re-erected  and  the 
grounds  lai<l  out,  whioh  included  the  amusement  and 
«levation  of  the  people. 

Mr.  Avory,  for  the  respondents,  was  not  called  upon 
to  argue. 

The  CoUBT  dismissed  the  appeal. 

Mb.  Justice  Chakkell  said  that  '*  works  imme- 
diately connected  therewith  "  meant  works  eonnected 
with  the  mam  building—that  was  to  say,  the  physical 
-structure,  not  the  objects  of  the  appellant  company. 
The  polo  pony  stables  being  a  quarter  of  a  mile  away 
from  the  main  building  were  not  connected  with  it  in 
the  sense  intended  in  the  Crystal  Palace  Act,  and  were, 
accordingly,  not  exempted  from  the  provisions  of  the 
London  Bailding  Act. 

Mb.  Justice  Buckxill  concurrod. 

[Solicitors— Kimbers  and  Boatman,  for  the  appellants  ; 
W.  A.  Blaxland,  for  the  respondents.] 


O.B.  Div.  (Channell  and  > 
Bucknill,  JJ.)  i 


1W)0. 
Feb.  7. 

ADAUSON   y.  MILLER.* 

Local  Government— By-law — Validity — Lights  on 
veh  icles — Tramcar. 


This  was  an  appeal  by  case  stated  from  a  metro- 
politan police  magistrate.  An  information  was  laid  by 
the  respondent  against  the  appellant,  the  manager  of 
the  North  London  l^amways  Company,  charging  him 
with  a  breach  of  the  following  by-law,  which  was 
made  by  the  Loudon  County  Council  :— **  The  owner  of 
every  vehicle  which  shall  be  driven  or  be  upon  any 
highway  during  the  period  between  one  hour  after 
sunset  and  one  hour  before  sunrise  shall  cause  to  be 
fixed  outside  such  vehicle  and  on  the  right  or  off-side 
thereof  a  lamp,  which  nball  be  so  constructed  and 
placed  as  to  exhibit  a  white  light  visible  in  the  direction 
in  whioh  the  vehicle  is  proceeding,  and  sufficient  to 
afford  adequate  means  of  signalling  the  approach  or 
position  of  the  vehicle,  and  the  person  in  charge  of 
such  vehicle  shall  during  the  said  period  keep  such 
lamp  properly  lighted.  This  by-law  shall  not  apply  to 
any  vehicle  which  is  by  any  statutory  enactment,  or  by 
■any  mle,  regulation,  or  order  made  under  any  statutory 
en'ietment,  and  for  the  time  being  in  force,  required  to 
carry  a  lamp  outside  soch  vehicle.*'  It  was  proved 
that  while  being  driven  upon  a  highway  during  the 
hovrs  mentioned  in  the  by-law  one  of  the  tramcars  of 
the  North  London  Tramways  Company  bore  a  lamp 
which,  instead  of  showing  a  white  light  in  the  direction 
in  which  it  was  going,  showed  a  coloured  light.  The 
object  of  having  the  light  coloured  was  to  distinguish 
the  tramcar  from  other  tramcars  proceeding  to  a 
different  destination.  The  magistrate  convicted  the 
appellant. 
Mr.  C.  W.  Mathews,  for   the   appellant,  contended 
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that  tho  Council  had  no  power  to  mahe  the  by-law  in 
question  in  so  far  as  it  related  to  tramcars,  on  the 
ground  that  tramways  and  tramcars  were  under  the 
exclusive  control  of  the  Homo  Secretary.  He  referred 
to  the  Metropolitan  Public  Carriages  Act,  1869, 
section  9,  and  the  lYamways  Act,  1870,  sections  46  and 
48.  He  also  contended  that  the  by-law  was  imreason* 
able. 

The  respondent  was  not  represented. 

Mr.  Daldy  appeared  for  the   Ltmdon   County  Coimoil, 
but  was  not  instructed  to  argue. 

The  CouBT  dismissed  the  appeal. 

Mb.  Justice  Chavmell  said  that  it  was  clear  that 
the  Home  Secretary  had  control  over  tramcars  as  tram- 
cars.  But  the  London  County  Council  had  power  to 
make  by-laws  for  the  good  government  of  their  district, 
and  it  had  been  held  thst  they  had  power  to  make 
by-laws  enforcing  the  use  of  lights  on  vehicles  using 
highways  during  the  hours  of  darkness.  Referring  to  the 
terms  of  the  by-law,  his  Lordship  said  that  it  pur- 
ported to  refer  to  tramcars  among  other  vehicles,  but 
In  case  there  might  bo  some  vehicles  which  were  already 
bound  to  carry  some  kind  of  li^ht,  and  to  prevent  it 
being  supposed  that  the  by-law  oven-ode  the  regula- 
tions as  to  such  vehicles,  a  proviso  was  introduced  at 
tho  end  of  the  by-law.  If  the  Home  Secretary 
had  in  pursuance  of  his  powers  required  tramcars 
to  earry  a  red  light,  then  the  by-law  would  not 
have  applied.  But  no  such  regulation  was  ever 
made  by  the  Hume  Secretary.  It  must  bo  assumed 
that  the  Home  Secretary  had  considered  the 
question,  and  had  decided  that  no  regulation 
with  regard  to  lights  on  tramcars  was  necessary.  In 
terms  the  by-law  purported  to  apply  to  tramcars.  That 
being  so,  the  only  question  was  whether  the  by-law  was 
within  the  power  of  the  Council.  He  was  of  opinion 
that  it  was.  He  did  not  think  it  was  unreasonable.  The 
Council  were  making  a  by-law  in  respect  of  the  use  of 
highways  and  saying  that  every  rehicle— and  tramcars 
were  at  least  as  dangerous  as  any  other  vehicles — shall 
carry  a  light,  and  they  said  that  that  light  should  be  a 
white  light.  If  there  had  been  another  enactment  con- 
taining requirements  with  which  the  by-law  was  incon- 
sistent then  tho  by-law  would  not  have  applied.  He 
assumed  that  there  were  no  such  other  statutory  re- 
quirements. The  Metropolitan  Public  Carriages  Act, 
1869,  had  been  referred  to,  and  section  9  of  that  Act 
did  say  that  '*  no  driver  shall  ply  for  hire  unless  the 
hackney  carriage  under  his  charge  be  provided  with  a 
lamp  properly  trimmed  and  lighted  and  fixed  outside 
the  carriage  iu  suoh  manner  as  is  prescribed. ''  But  that 
provision  had  apparently  been  overlooked,  for  no  ro- 
quirements  had  been  prescribed  under  it,  and  therefore 
no  obligation  existed. 

Mb.  Justice  Bucknill  concurred. 


Q.B.  Div.     (Channell ) 
and  Bucknill,  JJ.)      ( 


1900. 
Feb.  7. 


beabdslby  v.  waltok  and  CO.* 
Adolteration — **  Nature,   substance,  and  quality 
demanded*' — Compounded  drug — Sale  of   Food 
and  Drugs  Act,  1875,  sees.  6  and  7. 


This  was  an  appeal  by  case  stated  from  justices  of 
Wiltshire.  An  information  was  laid  by  the  appellant 
against  the  respondents  charging  them  with  selling  to 
the  prejudice  of  the  purchaser  a  drug->to  wit, 
camphorated  oil — which  was  not  of  the  nature,  sub- 
stance, and  quality  demanded  by  the  purchaser,  the  said 
camphorated   oil   only    containing  eight  parts  per  cent. 
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by  weight  of  camphor,  or  less  than  half  the  quantity  of 
camphor  proper  to  camphorated  oil  as  described  in  the 
British  Pharmacopceia,  contrary  to  section  6  of  the 
Sale  of  Food  and  Dni^s  Act,  1876.  The  justices  dis- 
missed the  information  on  the  ground  that  the  cam- 
phoittted  oil  was  a  compounded  drug,  and  that  conse- 
quently the  summons  could  only  be  issued  under  section 
7  of  the  Act.  Section  6  of  the  Act  provides  as 
follows  : — **  No  person  shall  sell  to  the  prejudice  of 
the  purchaser  any  article  of  food  or  any  drug  which  is 
not  of  the  nature,  substance,  and  quality  of  the  article 
demanded  by  such  purchaser  under  a  penalty  not  ex- 
ceeding £20,  provided  that  the  offence  shall  not  be 
deemed  to  be  committed  under  this  section  in  the 
following  cases — that  is  to  say  ...  (3)  Where  the 
food  or  drug  is  compounded  as  in  this  Act  mentioned." 
Section  7  is  as  follows  : — *'  No  person  shall  sell  any 
compound  ailicle  of  food  or  compounded  drug  which  is 
not  composed  of  ingredients  in  accordance  with  the  de- 
mand of  the  purchaser  under  apenalty  notexceeding£20. ' ' 

Mr.  F.  R.  Radgliffe,  for  the  appellant,  contended 
that  camphorated  oil  was  not  a  compounded  drug, 
because  the  oil  was  only  a  vehicle  to  enable  the  camphor 
to  be  applied.  He  also  contended  that  subsection  8  of 
section  6  did  not  prevent  section  6  applying  in  the  case 
of  compounded  drugs  sold  to  the  prejudice  of  the 
purchaser.  He  cited  **  \^^lite  v.  By  water  "  (19  Q.B.D., 
582)  and  •*  Houghton  v.  Taplin  "  (13  The  Times 
L.R.,  386). 

Mr.  Bruce  Williamson,  for  the  respondent,  con- 
tended that  the  effect  of  subsection  3  was  to  take 
offences  in  regard  to  compounded  drugs  out  of  section 
6  and  to  bring  them  under  section  7. 

The  Court  allowed  the  appeal. 

Mr.  Justice  Cha>'NKll  said  that  the  difficulty  of  the 
case  arose  from  the  use  by  the  justices  of  the  word 
*  *  consequently. ' '  If  they  had  said  that  camphorated 
oil  was  a  drug  compounded  as  in  this  Act  mentioned, 
then  the  consequence  might  have  followed.  The  only 
possible  explanation  of  the  words  '*  as  in  this  Act  men- 
tioned "  was  that  there  was  in  the  Bill  a  clause  deal- 
ing with  compounded  drugs  which  was  afterwards 
strack  out.  Their  Lordships  were  not  entitled  to  know 
that  that  was  the  case,  but  ttiey  were  entitled  to  assume 
so  from  the  language  as  it  stood.  Hie  only  section  in 
the  Act  which  it  could  be  read  as  referring  to  was  sec- 
tion 7,  which  did  not  in  language  correspond  with  it, 
but  did  deal  with  compounded  drugs.  If  so,  it  mast 
mean  that  nothing  should  be  an  offence  under  section  6 
with  reference  to  compounded  drugs  unless  it  was  also 
an  offence  under  section  7.  Whatever  meaning  subsection 
3  bore,  this  offence  was  equally  within  section  6. 

Mr,  Justice  Buck  kill  concurred. 

[Solicitors— Wheatley.  Son,  and  Daniel,  for  Crutt- 
well,  Daniel,  and  Cruttwells,  for  the  appellant  ;  J. 
Trevor-Davies,  for  the  respondents.] 


1900. 
Feb.  7. 


Prob.,  Divorce,  and  Adm.  Div.  \ 
(Qorell  Barnes,  J.)  f 

COWLKY   V.    COWLEY.* 

Hasband  and  Wife— Dissolution  of  marriage — 
Wife  using  husband's  name. 

The  Countess  Cowley,  having  divorced  her 
hasband  on  the  ground  of  his  adultery  and  deser- 
tion, married  again,  but  continued  to  use  the 
style  or  title  of  Countess  Cowley. 

Held^  that  Lord  Cowley  was  entitled  to  an  in- 
junction restraining  her  from  so  styling  herself. 

This  was  a  motion  on  behalf  of  Earl  Cowley,  the 
respondent  in  the   suit,  to  restrain    the  petitioner   from 

*Reported  by  J.  H.  Hurfhy,  Eki.,  Barriiter-at  Law. 


calling  herself  Countess  Cowley,  or  bearing  the  earl's- 
arms.  The  ease  was  argued  on  December  15  last  and  judg- 
ment was  reserved.  {Vide  The  7 im€s, December  16,1899.) 

Mr.  Deane,  ,  Q.C.,  and  Mr.  Willock  were  for 
Lord  Cowley  ;  Mr.  Lawson  Walton,  Q.C.,  and  Mr. 
Barnard  for  the  petitioner. 

Mr.  Justice  Gorbll  Barnes,  in  delivering  a  con* 
sidered  judgment,  said, — In  this  case  Lord  Cowley  seeks 
to  restrain  a  lady  who  was  formerly  his  wife,bnt  is  now 
the  wife  of  Mr.  Robert  £.  Myddleton  Biddulph,  from 
using  the  style  or  title  of  Comitess  Cowley.  The 
application  is  made  to  this  branch  of  the  Court  in  a  suit 
for  divorce  brought  by  the  lady  against  Lord  Cowley 
and  determined  in  her  favour.  It  will  be  convenient  in. 
this  judgment  still  to  term  the  parties  petitioner  and 
respondent  respectively.  The  respondent  is  Henry 
Arthur  Momington  Wellesley,  third  Earl  Cowley.  The 
first  Lord  Cowley  was  raised  to  the  peerage  of  the 
United  Kingdom  in  1828  by  the  title  of  Baron  Cowley. 
His  son,  the  present  earl's  grandfather,  was  by  letters 
patent  under  the  Great  Seal,  dated  April  11,  1857, 
created  Viscount  Dangan  in  the  County  of  Meath  and 
Earl  Cowley.  On  the  death  of  his  father  in  1895  the 
respondent  succeeded  to  these  titles,  which  were  by  the 
letters  patent  aforesaid  limited  to  the  first  earl  and  the- 
heirs  male  of  hi^  body  lawfully  begotten  and  to  be 
begotten.  On  December  17,  1889,  the  respondent 
married  the  petitioner,  who  is  a  daughter  of  the 
Marquis  of  Abergavenny.  There  is  one  child  of  the 
marriage— a  boy.  Christian  Arthur  Wellesley — who  is 
now  by  courtesy  called  by  his  father's  inferior  title. 
Viscount  Dangan.  The  petitioner  on  June  17,  1896, 
instituted  a  suit  in  this  Court  for  divorce  from  the 
respondent,  and  on  February  2,  1897,  obtained  a  decree 
niti  for  the  dissolution  of  her  marriage  with  him,  on 
the  ground  of  his  desertion  and  adultery.  This  decree 
was  made  absolute  on  August  9,  1897.  The  petitioner 
afterwards  married  her  present  husband,  Mr.  Biddulph. 
Notwithstanding  that  her  marriage  with  the  respondent 
has  been  dissolved  and  that  she  has  married  again,  the  peti- 
tioner has  without  any  sanction  from  the  Crown  continued 
to  use,  and  still  uses,  the  style  or  title  Countess  Cowley. 
For  example,  in  her  affidavit  in  opposition  to  this 
motion  she  describes  herself  as  Violet  Countess  Cowley,, 
and  signs  herself  Violet  Cowley.  No  objection  seems  to* 
have  been  made  by  the  respondent  to  this  use  of  the 
title  by  the  petitioner  between  the  date  of  the  said 
final  decree  and  the  lady's  second  marriage  ;  but  since 
she  has  become  the  wife  of  Mr.  Biddulph  the  respondent 
has  made  formal  objection  to  the  petitioner's  using  the 
title  Countess  Cowley.  On  December  14,  1898,  the 
respondent's  solicitors  wrote  on  his  behalf  to  the 
petitioner's  solicitors  a  letter  in  the  following  terms  : — 

*'  Dec.  14,  1898. 

**  Gentlemen, — We  presume  that  you  still  act  for  the 
Lady  Violet  Biddulph,  formerly  Countess  Cowley.  We- 
have  been  consulted  by  the  Earl  Cowley  in  reference  to 
the  fact  that,  although  married  to  Mr.  Biddulph,  the 
lady  continues  to  use  the  title  'Countess  Cowley,* 
notwithstanding  it  was  she  who  sought  the  divorce,  and 
by  her  own  volition  obtained  a  dissolution  of  the 
marriage.  As  long  as  Lady  Violet  was  unmarried  there 
may  have  been  some  ground  for  her  continuing  to  bear 
her  late  husband's  name.  Althoagh  we  believe  that  this 
is  a  moot  legal  point,  now,  however,  that  she  has 
remarried  there  cannot  be  the  slightest  doubt  aboat  the 
matter,  ^liile  very  anxious  to  avoid  any  unnecessary 
annoyance,  we  are  instructed  by  Lord  Cowley  to  request 
that  the  Lady  Violet  will  cease  using  his  name  and 
adopt  the  only  and  very  honourable  one  to  which  she  is 
now  entitled — vis. ,  Lady  Violet  Biddulph.  Trusting  that 
we  may  hear  from  yon  that  this  course  will  be  adopted. 
**  We  are  yours,  &c.,  Woxtner  axd  SoN.i. 

**  Messrs.  Lewis  and  Lewis.*' 
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A  letter  in  reply  was  received  from  the  petitioner's 
«olicitor8  as  follows  : — 

•*  Dec.  16,  1898. 

••  Gentlemen, ^\Ve  are  in  receipt  of  yours  of  the 
14th  inst.  In  reply  to  your  inqniry,  we  have  to  inform 
you  that  Countess  Cowley  intends  to  retain  the  same 
(name  as  her  son,  notwithstanding  that  she  has  been 
compelled  to  divorce  her  husband  on  the  grounds  of  his 
desertion  and  adultery.  Yours, 

•*  Lewis  and   Lewis. 

**  Messrs.  Wontner  and  Sons." 

On  July  6,  1899,  the   respondent's   solicitors  wrote  a 
letter   to   the    petitioner's     solicitors,    in     which   the 
following   passage    occurs  : — **  Thirdly,    we   are  again 
instructed  to  ask  that   Lady    Violet   Biddnlpb  ceases  to 
call   herself   by   the   name     and     title   of    *  Countess 
Cdwley. '    We  have  made   research  into  the  matter,  and 
find  that  she  undoubtedly  has  no   right   to  so  call  her- 
self, the   only   person   entitled   to   now   bear  the  title 
beinf;  Lord  Cowley's  mother,  who  since  the  divorce  has 
become   the    only     Countess     Cowley,     and    has    also 
instructed  us  on  her  behalf  and  requested  us  to  ask  that 
the  Lady    Violet    should    cease   to    bear  this  name  and 
title.    We   are   writing   you   this  in  order,  if  possible, 
that  some   arrangement   shall    be   arrived    at   on  these 
points,  which  we  desire   to    settle   amicably,  but  unless 
we  can  come  to  some  settlement  within  the  next  weak  we 
shall  have  to  apply  to  the  Court  without  further  delay. ' ' 
To    this    letter    the   petitioner's    solicitors   replied    on 
Jaly  7,  so  far  as  is  material  as  follows  : — **  It  is  useless 
yoa  writing  again  to  ask  that   Lady   Cowley   shall   call 
hernelf    by  any  name  other  than  the  Countess   Cowley  ; 
all  that    we   have    to    say  upon    that   subject    we  have 
already    said.    We    observe   that   yon   will    now  go  to 
the  Court.     .     .     .    We   are   prepared    at   any  time  to 
♦receive  notice  of  motion    on   behalf    of  Lady  Cowley. ' ' 
The  respondent   then   moved   the   Court  in  the  old  suit 
between  the  parties  to  restrain  the  petitioner  from  using 
the  style  or  title   aforesaid,    on  the   ground   that  by  so 
doing  she  was  guilty   of   molestation.    The  motion  was 
supported   by   the   resi)ondent's  mother,  the   Dowager 
Countess  Cowley.    Upon   the   motion  coming  on  before 
the  Court  it  seemed  to  me  that  the  real  questions  raised 
between   the   parties   were   not   strictly     questions   of 
molestation  but   these — viz.,  whether   the   petitioner  is 
entitled  to  use  the  style  or  title  in  question,  and,  if  not, 
whether   the   respondent   has   any    right   to    obtain  an 
injunction  in  the    High   Court   to  restrain  the  petitioner 
from  so  doing  ;  and  that   these   questions   could  not  be 
•dealt  with  in  a  divorce  suit  which  was  at  an   end  except 
so  far  as  the  Court  has  jurisdiction  to  entertain  applica- 
tions  with   regard   to   the   custody,    maintenance,  and 
education   of   the    child   of    the   marriage    during   his 
minority.     It   was   therefore   agreed  by  coonsel  for  the 
parties  that  the   motion    should    be  heard  as  if  it  was  a 
motion  to  restrain  the  petitioner  from  using  the  style  or 
title  Countess  Cowley  in  a  suit  for  that  purpose  brought 
in  the  High  Court,  and  the  arguments  proceeded  on  that 
basis.  The  first  question,  then,  is  whether  the  petitioner 
is  entitled  to  use  the   style  or   title   Countess   Cowley. 
The  petitioner,  although   the   daughter    of  the  Marquis 
«f  Abergavenny,  was  in  the  legal  sense  a  **  commoner/' 
At  the  time  of  her  marriage  with  the  respondent  he  had 
not  succeerled  to   the  peerage,  but  when  his  father  died, 
in  1895,  he  became  Earl  Cowley   and*a  peer.    The  peti- 
tioner by  virtue   of   her   union   with  the  respondent  be- 
•came  a  peeress,  for   husband    and   wife   are  regarded  in 
certain  respects  as  one  person  in  law,  and  a  woman  who 
Is  married  to  a  peer   of   the   realm  becomes  entitled  to 
the  same   dignity   as   her   husband,  and  acquires  all  the 
rights  and    privileges    of    peerage    which  are  consistent 
with  her  sex.    For  instance,  if  she  is  accused  of  treason 
<or  felony  she  can  Only  be  tried  by  the  House   of   Peers. 


The  statute  20  Henry  VI.,  cap.  9,  declared  what  would 
seem  to  have  been  the  common  law  : — *'  That  ladies  of 
great  estate  in  respect  of  their  husbands,  peers  of  the 
land,  married  -  or  sole,  that  is  to  say,  duchesses, 
countesses,  baronesses,  should  be  put  to  answer  and 
judged  before  such  Judges  and  peers  of  the 
realm  as  peers  of  the  realm  should  be  if  they 
were  indicted  or  impeached,  and  in  like  manner 
and  form  and  none  otherwise.''  The  petitioner 
then  on  the  respondent  Itecoming  a  peer  shared 
his  dignity,  and  as  his  wife  her  style  and  title 
was  countess,  being  the  Norman  feminine  which  corre- 
sponds with  earl.  (Seldon  on  Titles  of  Honour,  Ed. 
1672,  c.  5,  p.  526.)  Her  marriage  with  him  has,  how* 
ever,  been  dissolved  ;  and  she  has  married  again  to  a 
commoner,  and  she  has  lost  her  dignity  aforesaid,  and 
all  the  rights  and  privileges  annexed  to  it.  What  her 
legal  name,  position,  or  dignity  was  between  the  time 
of  the  dissolution  of  her  first  marriage  and  her  second 
marriage  was  not  discussed  before  roe,  and  it  is  not 
necessary  to  consider  this, for  there  can  be  no  doubt  that, 
being  legally  a  commoner  by  birth  and  only  a  peeress 
by  marriage  with  Lord  Cowley,  on  her  second  marriage 
she  took  her  present  husband's  position,  and  her 
proper  legal  description  became  Violet,  the  wife  of 
Robert  E.  Myddleton  Biddulph,  and,  as  the  daughter  of 
a  marquis,  she  would  be  called  by  courtesy  Lady  Violet 
Myddleton  Biddulph.  The  law  on  the  subject  is  strictly 
stated  in  cap.  3,  section  83  of  **  Cruise  on  Dignities  " 
as  follows  : — *'  If  a  woman  who  has  acquired  a  dignity 
by  marriage  afterwards  marries  a  commoner,  she  loses 
her  dignity  and  all  the  rights  and  privileges  annexed  to 
it,  for  that  which  is  gained  by  marriage  may  be  lost  by 
marriage.  Eodem  modo  quo  quid  constitutum  dissolu- 
tum.'*  This  is  in  accord  with  all  tha  old  authori- 
ties :— *'  Acton's-  case  "  (Rep.,  pt.  4,  fol.  118  B)  ; 
**  Countess  of  Cleveland's  case  "  (Rep.,  pt.  6,  fol. 
53  B)  ;  *•  Brooke's  Abridgment"  (Tit  nosme  de 
dignit.,  69)  ;  Co.  Litt.,166  :  2  Inst.,  50;  *'  Duchess  of 
Suffolk'scaae  "  (Ow.,81,  **  Comyn's  Digest,"  Tit.Dig., 
c.  6)  ;  *'  Fortesque  de  Laudibus,"  97.  In  the  case  of 
**  Hayward  v.  Duke  of  Suffolk  "  in  Hil.  tei-m  (6  and  7 
Ed.  VI.,  rei>oi'ted  in  Dyer,  79  B)  a  writ  of  partition 
was  brought  against  the  Duke  of  Suffolk  and  his  wife 
and  others  by  Ranulph  Hayward,  Esq.,  and  Lady  Anne 
Powys,  his  wife,  and  so  she  was  named  in  the  suit. 
An  exception  was  taken  for  misnomer  because  she  ought 
only  to  have  been  called  by  the  name  of  her  husband 
and  not  otherwise.  In  the  opinion  of  Montague,  C.J. 
and  Hales,  J.,  the  exception  was  good  and  the  reason 
given  was  that  "  by  the  law  of  God  she  was  under  the 
power  of  her  husband  and  so  her  name  of  dignity  shall 
be  changed  according  to  the  degree  of  her  husband  not- 
withstanding the  curtesy  of  the  ladies  of  honour  and  of 
the  Court."  Upon  which  the  plaintiff  brought  a  new 
writ  to  Ranulph  Hayward  and  Anne  his  wife — late  wife 
of  the  Lord  Powys,  deceased.  Further,  in  **  Lady 
Dacres's  case  "  in  1661,  when  she  had  petitioned  the 
House  of  Lords  claiming  the  privilege  of  Parliament, 
the  House  declared  (having  received  the  opinion  of  all 
the  Judges  there  present  in  point  of  law)  that  the  Lady 
Daores  by  iparrying  a  commoner  had  forfeited  and  lost 
her  privilege  of  peei-age  in  law.  (Journal,  H.L.,  vol. 
11,  p.  298.)  Also  in  1692  the  House  of  Lords  ordered 
and  declared  that  privilege  of  Parliament  should  not  be 
allowed  to  minor  peers,  noblemen,  or  widows  of  peers 
saving  the  right  of  peerage,  and  that,  if  the  widow  of 
any  peer  should  be  married  to  any  commoner,she  should 
not  be  allowed  the  privilege  of  peerage.  (H.  of  L. 
Journal,  vol.  15,  241,  Feb.  21,  1692.)  I  may  also  refer 
to  the  following  passage  in  his  work  on  the  order  of 
precedence  by  the  late  Sir  Charles  George  Young, 
Garter  Principal  King  of  Arms  (1851),  p.  75  :— **  The 
widows   of   peers,  baronets,  knights   of    the   order  and 
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knights  bachelors  are  entitled  to  enjoy  the  same  style 
and  rank  wbieh  they  derired  from  their  hosbands  so  long 
as  tbey  remain  umiarried,  but  on  marrying  again 
they  have  no  other  style  or  rank  than  that 
which  the  second  husband  may  confer  upon  them*  it 
being  the  established  law  that  what  a  woman 
gains  by  marriage  she  loses  by  marriage."  So 
far  the  law  is  clear,  and  on  the  argument  before 
me  the  petitioner's  counsel  did  not  seek  to  maintain 
that  the  petitioner  was  still  entitled  to  her  former 
dignity  ef  peeress  or  to  a  legal  right  in  the  title  in 
question  ;  but  he  contended  that  she  was  justified  in 
eoncinuing  to  use  her  former  title  by  some  usage  of 
society.  No  authority,  precedent,  or  evidence  was  pro- 
duced in  support  of  this  contention,  and  this  is  not 
surprising,  for  a  ease  which  would  give  rise  to  a  ques- 
tion such  as  that  under  consideration  cannot  often  have 
oceurred.  The  only  foundation  for  the  contention  was  the 
following  passage  in  Stephen's  Commentaries,  vol.  2 
(12th  edition),  p.  605  :— **  By  courtesy  or  the  unge  of 
society  all  dowager  peeresses  though  afterwards  married 
to  commoners  are  ordinarily  addressed  by  their  former 
title."  This  statement  was  not  supported  by  the  cita- 
tion of  any  further  authorities  ;  and,even  if  it  be  eorrect, 
this  courtesy  or  usage  of  society  (a  somewhat  vague 
term)  is  of  no  legal  force  or  validity  and  eannot  alter  the 
legal  positions  and  titles  of  dowager  peeresses  (not  in  their 
own  right)  who  have  afterwards  married  commoners. 
They  no  longer  have  any  right  to  their  former  privi- 
leges, rank,  and  titles,  and  it  is  therefore  difficult  to 
understand  why  any  one  in  such  a  position  should 
without  the  sanction  of  the  Crown  allow  herself  to  be 
addressed  by  a  title  not  hers  as  of  right  even  though  there 
may  be  a  usage  of  society  to  do  so.  There  is  this  impor- 
tant feature  in  connexion  with  this  subject — that  in 
certain  cases,  of  which  instances  are  given  in  the  affidavit 
filed  in  this  case  of  Sir  Albert  William  Woods,  K.C.B. , 
K.C.M.G.,  Garter  Principal  King  of  Arms,  the 
Sovereign  in  the  exeroise  of  the  Royal  prerogative  has 
expressly  sanctioned  the  retention  by  dowager  peeresses 
(not  in  their  own  right)  marrying  below  their  rank  of 
their  former  titles, ranks, and  precedence,  and  has  directed 
memorials  thereof  to  be  recorded  in  the  register  books 
of  the  College  of  Arms.  There  is  a  further  answer  to 
the  contention  aforesaid.  It  is  obvious  that  the  courtesy 
or  usage  of  society,  if  correctly  stated  with  regard  to 
dowager  peeresses  (not  in  their  own  right)  who  have 
afterwards  married  cpmmoners,has  no  application  to  the 
present  case,  when  the  petitioner's  first  husband  is  alive 
and  is  objecting  to  the  use  by  her  of  a  style  or  title 
which  she  only  acquired  as  his  wife,  she  now  being  the 
wife  of  another  person.  It  was  further  argued  that  the 
petitioner  is  justified  in  calling  herself  Countess  Cowley, 
because  a  person  is  entitled  to  call  himself  or 'herself  by 
any  name,  and  cannot  be  restrained  from  doing  so.  In 
support  of  this  contention  certain  cases  were  cited  to 
show  that  the  Courts  will  not  restrain  the  use  of  a 
family  name.  The  principal  of  these  was  the  case  of 
**DnBoulay  v.  Du  Boulay  "  (L.R.,  2  P.C..430), 
where  Lord  Chelmsford  in  delivei*ing  the  judgment  of 
the  Privy  Council  said  : — **  In  this  country  we  do 
not  recognize  the  absolute  right  of  a  person  to  a 
particular  name  to  the  extent  of  entitling  him  to 
prevent  the  assumption  of  that  name  by  a 
stranger.  The  right  to  the  exclusive  use  of  a  name 
in  connexion  with  a  trade  or  business  is  familiar 
to  our  law,  and  any  pers  n  using  that  name  after  a 
relative  right  of  this  description  has  been  acquired  by 
another  is  considered  to  have  been  guilty  of  a  fraud,  or  at 
least  of  an  invasion  of  another's  right,and  renders  himself 
liable  to  an  action,  or  he  may  be  restraint  from  the  use 
of  the  name  by  injunction.  But  the  mere  assumption  of 
a  name  which  is  the  patronymic  at  a  family  by  a 
stranger  who  had  never  before  been  called  by  thai  name 


whatever  aause  of  annoyanoe  it  may  be  to  the  family  is- 
a  grievanoe  for  which  our  law  affords  no  redress."    Hie 
foundation  of  this  is  that,  except  in  certain  cases,  when 
the  right  to  exclnsive  ose  of  a  name  in  connexion  with 
a   trade   or   business  has   been   aoqnired,  there    is   by 
English  law  no  right  of  property   in  a  person  to  the  use 
of  a  particular  name  to  the   extent   of   enabling  him  to 
prevent  the  assumption  of  his  name   by   another.     But 
the  argument  omitted  to  notice  the  difference   between 
the  use  of  a  name  and  the  use  of  a  title.    The  law  as  to 
the  former  is  as  above   stated,  bat   as  to  the  latter  the 
position  is   entirely   different.     Titles   of  honour  or,  in 
the  language   of  the   law,  dignities    are   oonferrod  by 
the  exereise  of  the  Royal  (derogative.    Among  them  the 
principal  is  that  of  the   Peerage.     The  dignitiee  of  the 
peerage  having  been   originally   annexed   to  lands  were 
considered  as   tenements   or   inoorporeal  hereditaments 
wherein  a  person  might  have  a  real  estate  ;  and  although 
dignities    are   no^    become   little   more   than  personal 
honours  and   rights,  yet   they  are   still   classed  under 
the    head   of   real    property.      (Cruise,    e.    4,    s.  1  ; 
Co.    Litt.,16B.)     The   grant  of   the   dignity   in  the 
present  case  was  to   the  grantee   and   the  heirs  male  of 
his   body   and   created   an   estate  in  tail    male.      Lord 
Cowley  had  the  exclusive  right  to  the  use  of  his  titles, 
but  on   his   marriage   his   wife   became   a  sharer  in  his 
dignity  and  Countess  Cowley.      Even  if  she  had  become 
his  widow,  and    Dowager  Countess   Cowley,  she   would 
have  lost   all   the   privileges   she   had   acquired  by  her 
marriage  if  she  married   a^in  to  a  commoner.     She  ia 
now  no  longer   the   respondent's  wife,  but  the  wife   of 
Mr.  Biddulph  ;  and,  although   she   does  not   desire  to- 
represent  that  she  is  now   the  respondent's   wife,  she  is 
still  using  the  style  or  title  which  can   only  lawfully  be 
used  by  a  woman  who  is  the  wife  of  the  respondent,  and 
is  not   merely   assuming   a   name   to  the   use  of  which 
objection   could   not   be   raised.    I    am,    therefore,  of 
opinion  that  the  petitioner  is  not  entitled  to  use  the 
style   or   title   Countess   Cowley.     The  next  and  more 
difficult     question     is     whether     the    respondent    is 
entitled    to    obtain    an   •  injunction     to    restrain    the 
petitioner  from    using    the    style    or    title    aforesaid. 
The    first    point    made     against    him    was    that,     as 
his     marriage     with    the    petitioner     had    been    dis- 
solved  in   consequence   of   his   misconduct,  the  present 
motion  was  one  which   he   ought  not  to  have  made  and 
ought  not  to  be  entertained   by  the   Court  ;  to  which  it 
was  answered   that   the  respondent's  conduct,  which  led 
to   the   dissolution   of   the  marriage,  did  not  affect  the 
present  question,  and    that   the  petitioner's   real  reason 
for  using   the   title   was   to  annoy   the   respondent  and 
not  (as  alleged   in  the   letter  of  her  solicitors  above  set 
out   and   in   her   affidavit)   to  retain  the  same  name  as 
her   son.    Upon   this     point,  whatever     view   may   be 
taken  of   the  course  adopted  by  the  respondent  in  bring- 
ing forward  this  motion,  it  is  necessary   to  observe  that 
the   Court   has   to   deal   with   the  rights  of  the  parties 
whose   marriage   has   been   dissolved   and  who  are  now 
strangers  to   each  other  ;    and,  in  my  opinion,  the  legal 
questions  now  raised   do  not  depend  on  the  cause  which 
led  to  the  dissolution  of  the  marriage  in  this  case.  With 
regard  to  the  suggestion   of  a  desire  on  the  part  of  the 
jietitioner   to   annoy   the   respondent,  it  is  to  be  noted 
that   there   is  nothing   in  the  evidence  to  show  that  she 
is  actuated  by  any  such   desire,  though  it  seems  strange 
that  she  should  wish   to  use   her  formef  title  in  the  cir- 
cumstances   instead    of   her   present    legal    name,    and 
though    the   reason   given   by  her  for  wishing  to  retain 
the  same  name   as  her  son   is  one  which  it  is  difficult  to 
appreciate,  seeing  that  during   his   father's  lifetime  the 
son  will  neither   have  the  name   nor   title   of   Cowley. 
The  main   point   made   against  the  respondent  was  that 
the  Court   has   no   jurisdiction   to    grant  the  injunetion 
asked  for.    This  was  based   upon  the  cases  which  deal 
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wHfa  the  right  of  a  person  to  aeeume  any  name  he  may 
•ehoofle,  and  upon  the  contention  that  the  Court  will 
not  mterfere  by  injunction  when  the  relations  between 
the  parties  are  strictly  of  a  personal  natnre  and  no 
-question  of  proprietary  rights  are  at  issue.  I  have 
-pointed  out  the  difference  between  the  assumption  of  a 
name  and  of  a  title  or  dignity  such  as  that  in 
qaestion.  With  regard  to  the  eontention  last  mentioned 
it  is  to  be  observed  that  it  overlooks  the  proprietary 
rights  whieh  the  respondent  has  in  his  dignities.  He  is 
entitled  to  share  them  with  any  lady  whom  he  may 
make  his  wife,  and,  in  my  opinion,  to  assert  that  no 
other  woman  shaU  use  the  privilege  which  his  wife 
-ihonld  share  with  him.  It  may  be  observed  further  that 
if  the  petitioner  were  to  assert  that  she  was  still 
the  wife  of  the  respondent  she  would  be  subject  to  a 
-suit  in  this  Court  for  jactitation  of  marriage,  which  is 
founded  on  the  injury  which  may  be  done  to  a  com- 
plainant by  a  person  representing  that  he  or  she  is  the 
husband  or  wife  as  the  case  may  be  of  the  complainant, 
*•  Lord  Hawke  v.  Corn  "(2  Hagg.  Cons.  Rpts.,  280). 
This  is  not  the  position  asserted  by  the  petitioner  ;  yet 
«he  asserts  that  she  is  justified  in  describing  herself  in 
a  manner  which  represents  that  she  is  still  sharing  his 
dignity  with  the  respondent,  and  by  the  style  or  title 
which  only  describes,  and  can  only  be  used  lawfully  by 
a  person  who  is,  the  wife  of  the  respondent.  There  has 
been,  and  is,  in  my  opinion,  an  invasion  by  the  peti- 
tioner of  the  respondent's  rights.  There  is  in  \he  legal 
sense  a  wrong  done  to  the  respondent,  without  lawful 
-•zcuse,  and  intentionally,  although  an  actual  desire  to 
annoy  him  is  not  established.  In  conclusion,  it  is 
important  to  notice,  upon  the  question  of  the  power  of 
the  Court  to  interfere  by  injunction,  that  this  is  not  a 
ease  in  which  a  right  is  asserted  by  the  petitioner  to  the 
dignity  of  a  peerage.  In  cases  of  that  character  the 
jurisdiction  of  the  Court  is  exercised  on  petition, 
which  may  be  referred  in  the  first  instance  to 
the  Attorney-General  for  examination  and  then,  if 
necessary,  to  the  House  of  Lords  for  investigation 
(Cruise,  cap.  6).  llie  facts  of  this  case  are  not  in 
dispute,  and,  if  my  view  of  the  law  be  correct,  there  is 
no  assertion  by  the  Court  of  any  jurisdiction  to  deal 
with  a  matter  which  should  be  considered  elsewhere, 
and  the  remedy  by  injunction  seems  both  applicable  and 
convenient.  The  result  is  that,  in  my  judgment,  there 
most  be  an  injunction  restraining  the  i>etitioner  from 
using  the  title  or  style  of  Countess  Cowley. 

Mr.  Babnabd  applied  that  the  petitioner  should  have 
the  costs  of  this  motion.  Originally  the  motion  was 
made  on  three  grounds — (1)  for  access  to  the  child, 
(2)  to  reduce  the  amount  of  maintenance,  and  (3)  for 
an  injunction.  The  first  and  second  questions  had  been 
dealt  with  in  Chambers,  and  the  i>etitioner  had 
snceeeded  on  those  points. 

Mr.  DEA.NE. — I  abandoned  the  second  point,  but  the 
first  still  stands  adjourned.      • 

Mb.  JuariOE  Gobell  Babnes.— I  think  the  proper 
course  is  to  make  no  order  as  to  this  part  of  the  case, 
and  to  leave  the  parties  to  bear  their  own  costs.  The  costs 
of  the  matter  in  Chambers  will  be  dealt  with  there.  The 
•order  for  the  injunction  will  not  be  drawn  up 
for  a  week,  in  case  the  petitioner  should  desire 
to  take  the  opinion  of  a  higher  Court,  as  it 
Is  highly  undesirable  that  an  injunction  should  issue 
while  an  appeal  is  pending. 

Chan.  Div.     "I  1900. 

(Stirling,  J.)    (  Feb.  8. 

IN  BE  PEICE— TOMLIN  V.   LATTEB.* 

Power  of  Appointment — Exercise  by  will — Foreign 
will. 

'Reported  by  G.  A.  BTassTEir,  Eiq.,  BArriiter-»t-Lftw. 


The  will  of  a  foreigner,  valid  by  the  law  of  his 
country,  though  invalid  by  our  law,  hdd  to  ope- 
rate as  an  execution  of  a  general  power  of  ap- 
pointment over  personalty  conferi'od  upon  the 
testatrix  by  an  English  will. 

This  case  raised  a  somewhat  important  question  of 
private  international  law.  Shortly  stated, it  was  whether 
a  will,  executed  by  a  natnralieed  French  subject  domi* 
died  in  France,  and  valid  according  to  French  law, 
could  operate  as  an  execution  of  a  general  power  of 
appointment  over  personalty  conferred  upon  the  testa-* 
trix  by  an  English  will,  notwithstanding  that  the 
appointment  would  have  been  invalid  aceording  to 
English  law  for  the  reason  that  it  was  not  attested  by 
two  witnesses  as  required  by  the  Wills  Act.  The 
question  ai^se  under  the  will  of  Dame  Elizabeth  Price, 
dated  March  28,  1876.  By  it  she  bequeathed  a  sum  of 
£2,000  to  trustees  upon  trast  for  investment  and  pay- 
ment of  the  income  to  *'  Maria  (daughter  of  my  late 
cousin  Mary  Ann  Draper)  now  the  wife  of  M.  Adolphe 
Gay  "  during  her  life  for  her  sei>arate  use  without 
power  of  anticipation.  •  The  will  then  proceeded  : — 
'*  And  from  and  after  her  decease  to  pay  and  transfer 
the  last  mentioned  sum  of  £2,000  in  such  manner  as 
she,  the  said  Maria  Gay,  shall  by  her  last  will  appoint, 
and  in  default  of  such  appointment  then  to  such  person 
or  persons  as  would  at  the  time  of  her  ilecease  be  the 
next-of-kin  of  the  said  Maria  Gay  in  case  she  had  died 
intestate  and  without  being  married.''  Ilie  testatrix 
died  on  March  18,  1878.  At  the  date  of  the  will  Maria 
Gay  was  the  wife  of  Adolphe  Gay,  a  French  subject 
domiciled  in  France.  M.  Gay  died  on  October  12, 
1882,  and  on  October  8,  1886,  Madame  Gay  married  M. 
Auguste  Forfillier,  also  a  French  subject  domiciled  in 
France.  Madame  ForflUicr  on  June  2,  1887,  made  a 
holograph  will  in  the  French  language.  By  it  she  be- 
queathed to  her  husband,  M.  ForfllIier,everything  which 
she  possessed  at  the  present  moment,  and  which  she 
thereafter  might  possess,  and  appointed  him  guardian  of 
her  daughter  by  her  first  marriage  ;  and  she  declared 
that  her  will  annulled  all  the  others,  and  should  **  thus 
be  considered  in  England  the  same  as  in  France." 
Madame  Forfillier  died  on  February  16,  1898  ;  and  on 
October  3,  1898,  letters  of  administration  with  the  will 
annexed  were  granted  by  the  Probate  Division  to  the 
defendant,  Edward  Latter,  as  the  attorney  of  M.  For- 
fillier. The  case  came  before  the  Court  upon  a  summons 
taken  out  by  the  trustees  of  Lady  Price's  will  to  have 
it  determined  who  was  entitled  to  the  fimd  of  £2,000. 
Mr.  A.  k  Beckett  Terrell  appeared  for  the  trustees  of 
Lady  Price's  will  ;  Mr.  Waggett  for  M.  Forfillier, 
claiming  under  the  alleged  appointment  ;  and  Mr. 
Bovill  for  parties  representing  the  next-of-kin  of 
Madame  Gay. 

Mb.  Justice  Stirling,  in  -giving  judgment,  said 
that  the  first  qaestion  was  whether  the  woixl  *'  will  " 
in  the  instrument  creating  the  power  meant  any  testa- 
mentary instmment  recognized  by  the  law  of  England 
as  a  will,  or  a  will  executed  in  aceordance  with  the  law 
of  England.  His  Lordship  then  considered  the  autho- 
rities on  the  p6int,  and  came  to  the  conclusion  that  he 
ought  to  follow  the  case  of  **  D'Huai*t  v.  Harkness  ^' 
(34  Beav.,  324),  which  was  precisely  in  fx^int,  and  in 
whidi  it  was  held  that  the  will  there  under  considera- 
tion was  a  valid  execution  of  the  power.  He  distin- 
guished the  case  now  before  the  C^ourt  from  a  decision 
to  the  contrai-y  effect  by  Mr.  Justice  Kay  in  *'  In  re 
Kirwan's  Ti-usts  ''  (25  Ch.  D.,  373),  which  had  been 
followed  by  Mr.  Justice  Kekewich  in  a  later  case  of 
*'  Hnmmel  v.  Hummel  *'  ([1898]  1  ilh.,  642),  pointing 
out  that  the  last-named  learned  Judge  did  not  regard 
the  cases   of    **  D'Huart    v.    Harkness  "    and  '*  In  re 

2C 


Digitized  by 


Google 


190 


The  Times  Law  Reports. 


Vol  xvL 


Kir  wan' 8  Tni8t^«  ''  as  inconsistent  one  with  the  other. 
His  Lordship  (Mr.  Justice  Stirling)  moreover  thought 
that  on  principle  **  D'Huart  v.  Harkness  "  was  well 
decided.  The  general  rule  was  that,  as  stated  by  Mr. 
Dioey  (Conflict  of  Laws,  685),  **  any  will  of  movables 
which  was  valid  according  to  the  law  of  the  testator's 
domicile  at  the  time  of  his  death  is  valid  "  in  England. 
It  followed  that  the  provisions  of  an  English  statute 
prescribing  formalities  with  reference  to  wills  did  not 
apply  to  the  wills  of  persons  not  domiciled  in  England. 
Section  9  of  the  Wills  Act  prescribed  that  **  no  will 
shall  be  valid  unless  it  shall  be  in  writing  and  executed 
in  manner  hereinafter  mentioned."  Notwithstanding 
that  language,  it  was  the  practice  of  the  Probate 
Division  to  admit  to  probate  (as  had  been  done  in  this 
case)  the  wills  of  persons  domiciled  abroad,  although 
executed  otherwise  than  was  prescribed  by  the  Act.  His 
Lordship  failed  to  see  why  the  provisions  of  section  10 
(which  provided  that  appointments  by  will  must  be 
executed  like  other  wills)  should  apply  to  the  will  of 
Mme.  Forfillier  any  more  than  those  of  section  9.  In 
his  opinion,  therefore,  it  was  competent  for  Mme.  For- 
fillier  to  exercise  the  power  by  such  a  will  as  had  been 
recognized  by  the  Probate  Division.  H^  then  oon«dered 
the  point  whether,  according  to  the  construetion  of  her 
will,  she  bad  done  so,  and  came  to  the  conclusion, 
having  regard  to  the  rules  of  English  law,  which  he 
held  to  be  applicable  in  this  case,  that  the  will  operated 
as  an  execution  of  the  power,  and  that  M.  ForfiUier  was 
entitled  to  the  fond. 
[Solicitors— Tomlin,  Van  Sandan,  and  Co.] 


Q.B.    Div.    (Channelll 
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Feb.  9. 


and  Backnill,  JJ.) 

EVAN3V.   JUSTICES  OF  CONWAY.* 

Licensing  Acts — Licence — ^Refusal  to  renew — 
Appeal  to  quarter  sessions — Licensing  justices 
not  appearing  on  the  appeal — Procedure. 


This  was  a  special  case  stated  for  the  opinion  of  the 
Court  by  the  justices  of  Carnarvonshire.  "Hie  appellant, 
Evans,  appealed  to  the  Carnarvonshire  Quarter  Sessions 
against  a  decision  of  the  licensing  justices, sitting  at  the 
annual  licensing  meeting,  held  at  Carnarvon  on  Sep- 
tember 25,  1899,  refusing  to  renew  the  licence  of  the 
Royal  Oak  Inn,  Conway.  The  appeal  to  quarter  sessions 
came  on  on  October  19,  1899.  The  following  facts  were 
proved  or  admitted  : — (1)  The  appellant  was  the  holder 
of  a  licence  for  the  sale  of  intoxicating  liquors  in 
respect  of  a  house  known  as  the  Royal  Oak  Inn, 
Conway.  (2)  The  appellant  appeared  by  counsel  in 
support  of  the  appeal  and  to  apply  for  the  renewal  of  the 
licence.  (3)  No  one  appeared  on  behalf  of  the  justices 
who   sat   at   tiie   adjourned   annual    licensing  meeting. 

(4)  A  solicitor  appeared  for  the  Rev.  T.  Gwynedd- 
Roberts,  who  had  objected  to  the  renewal  of  the  licence 
at   the   adjourned   general   annual    licensing   meeting. 

(5)  It  was  contended  on  behalf  of  the  appellant  that  the 
solicitor  for  the  Rev.  T.  Gwynedd-Roberts  had  no 
locus  standi^  and  that,  as  no  one  appeared  on  behalf  of 
the  justices,  the  appellant  was  entitled  to  have  his 
appeal  allowed  and  his  licence  renewed.  (6)  The  Court 
of  quarter  sessions  overruled  these  contentions  and 
decided  to  hear  the  appeal.  Thereupon  counsel  for  the 
appellant,  having  formally  proved  that  due  notice  of 
the  appeal  had  been  served  upon  all  the  justices  who  sat 
at  the  adjourned  general  annual  licensing  meeting,  and 
that  the  appellant,  together  with  two  sureties,  had  duly 
entered  into  the  required  recognizances,  applied  for  the 
renewal  of  the  licence.    The  Court,  without   opposition 

*Reported  by  O.  O.  Wilbraham.  Esq.,  BarrlBter-at-Law. 


to  the  renewal  of  the  licence,  dismissed  the  appeal  and 
refused  to  renew  the  licence.  The  question  for  the 
opinion  of  the  High  Court  was  whether  the  Court  of 
quarter  sessions  were  right. 

Mr.  Tbevob  Lloyd,  for  the  appellant,  submitted  that 
the  Court  of  quarter  sessions  were  wrong.  Since 
*«  Boulter  v.  Kent  Justices  '*  ([1897]  A.C.,  656)  and 
**  Tynemouth  Corporation  v.  Attomey-Greneral  " 
([1899]  A.C.,  298)  it  was  clear  that  the  only  parties  to 
the  appeal  to  quarter  sessions  were  the  appellant  and  the 
justices,  and  a  private  objector  alone  could  not  be 
heard.  Here  the  justices  did  not  appear.  "  Sharpe  v. 
Wakeaeld  ''  ([1891]  A.C.,  173)  showed  that  upon  an 
appeal  from  a  refusal  to  renew  the  burden  of  proof  that 
the  appellant  was  not  entitled  to  his  renewal  was  on  the 
respondent.  Section  42  of  the  Licensing  Aiit,  1872, 
showed  that  prima  fade  the  applicant  for  a  renewal  in* 
the  Court  below  was  entitled  to  the  renewal,  and- 
'"  Whiliin  v.  MalUng  Justices  "  ([1892]  1  Q.B.,  862) 
showed  that  the  same  was  true  at  the  Court  of  quarter 
sessions.  Section  27  of  9  Geo.  IV.,  cap.  61,  was  the 
appeal  section.  The  Court  of  quarter  sessions  had 
simply  said,  **•  You  shan't  have  the  licence." 

Mr.  Ellis  Griffith,  for  the  justices,  submitted, 
that  at  quarter  sessions,  although  it  was  a  rehearing, 
the  onus  of  proof,  if  any,  was  upon^the  appellant.  He 
cited  ''Archbold's  Quarter  Sessions, '  '4th  Edition,  p.  724, 
and  •*  Paley  on  Summary  Convictions,  "f p.  307.  The 
hearing  before  the  quarter  sessions  was,  like  that  before 
the  licensing  justices,  a  mere  inquiry  by  the  justices 
to  see  if  it  was  proper  to  grant  the  renewal.  The 
quarter  sessions,  which  conducted  sucih  inquiry,  were  no 
more  a  Court  acting  judicially  than  were  the  licensing 
justices  (see  *•  Reg.  v.  Staffordshire  Justices  "  [1898], 
2Q.B.,231).  The  rule  usually  followed  that  on  the 
appeal  the  licensing  justices  were  heard  first  was  a 
mere  matter  of  procedure  and  implied  no  onus  of  proof. 
If  the  appellant's  contention  were  accepted,  unless  the 
licensing  justices  appeared  upon  the  appeal,  the  whole- 
of  the  inquiry  before  the  licensing  justices  would  i?o 
for  nothing.  That  was  an  absurdity  too  great  to  be 
supported. 

Mr.  Trevor  Lloyd,  in  reply,  contended  that,  if  the- 
justices  were  right,  the  appellant  on  his  appeal  woul^  be 
in  a  worse  position  than  he  was  before  the  licensing 
justices,  for  without  having  any  objection  to  meet  he 
would  be  obliged  to  give  affirmative  evidence  of  the- 
good  character  of  his  house.  If  the  appeal  was  a  re- 
hearing, it  was  a  rehearing  de  novo,  and  the  rule  applied" 
that  all  evidence  of  objection  must  be  taken  on  oath. 
If  no  such  evidence  was  forthcoming,  the  appellant  was- 
entitled  to  the  renewal  of  the  licence. 

The  Court  dismissed  the  appeal. 

Mr.  Justice  Channell  said  that  the  case  was  one 
of  very  considerable  difficulty,  and  he  hoped  that  the 
parties  would  W  able  to  take  the  opinion  of  another 
tribunal .  The  difficulty  arose  in  this  way  :— Licensing  law , 
although  it  had  from  time  to  time  been  much  altered  by 
legislation,  was  a  matter  of  old  standing.  Practices  had 
grown  up  in  regard  to  it  based  upon  an  idea  which,  in 
'*  Boulter  v.  Kent  Justices,"  the  House  of  Lords  hadr 
now  decided  was  wrong.  Before  the  decision  in  that 
case  it  had  been  supposed  that  proceedings  relating  to 
licences  before  justices  were  litigation  of  the  ordinary 
kind,  that  persons  who  objected  to  the  granting  or 
renewal  of  licences  were  parties  to  the  proceedings,  and 
that  questions  as  to  costs  were  to  be  decided  as  in  an 
ordinary  Court  of  justice.  '*  Boulter  v.  Kent  Justices," 
however,  decided  that  in  the  proceedings  at  the  annual 
licensing  meeting  the  objector  was  not  a  party,  and  that 
the  quarter  sessions  bad  no  power  to  order  costs  against 
him.  In  an  appeal  to  quarter  sessions  the  quarter 
sessions  were  substituted  for  the  licensing  justices.  In 
**  'I^emouth  Corporation   v.   the   Attorney-General  "' 
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the  queftion  arose  as  to  the  costs  of  an  objector  at 
quarter  sessions.  The  qnestion  was  whether  the  costs 
of  a  mmucipal  corporation,  who  appeared  as  objectors  to 
^he  renewal  of  a  licence  on  an  appeal  to  quarter  sessions, 
were  payable  ont  of  the  boroogh  fund.  In  consider- 
ing that  qnestion  it  was  necessary  to  consider  the  nature 
of  the  appeal,  and  it  was  held  that  the  corporation  had 
no  power  to  appear  at  the  quarter  sessions.  The  licensing 
justices,  on  the  other  hand,  might  appear  to  support 
their  decision,  but  it  did  not  follow  that  they  were 
bound  to  do  so.  They  might  prefer  to  take  up  an  inde- 
pendent position  and  not  to  appear  as  litigants  in  a 
-matter  on  which  they  had  given  their  decision.  That 
was  a  very  proper  attitude  for  them  to  adopt.  If  an 
objector  to  the  renewal  of  a  licence  did  appear  at 
quarter  sessions  it  could  only  be  by  leave  of  the  Court 
and  as  amicus  cur  ice.  The  question  now  was,  when  an 
objector  came  to  the  quarter  sessions  and  it  was 
pointed  out  to  them  that  he  had  no  right  to 
appear,  what,  in  those  circumstances,  this  admini- 
strative tribunal  was  to  do.  The  appellant  proved 
that  he  held  a  licence  for  the  preceding  year. 
He  was,  therefore,  in  the  position  of  a  person  having  a 
prima  facie  right  to  a  renewal.  The  question  was  how 
were  the  quarter  sessions  entitled  to  deal  with  that 
right  ?  His  Lordship  thought  that  the  justices  at  quarter 
-sessions,  being  an  administrative  tribunal,  and  knowing 
that  the  licensing  justioes  had  refused  the  renewal  of 
the  licence,  were  entitled  to  hold  some  inquiry  before 
they  granted  it  ;  and  he  did  not  think  that  the  justices 
were  the  less  entitled  because,  if  the  licensing  justices 
appeared,  the  quarter  sessions  generally  called  upon 
them  to  begin.  He  assumed  that  what  took  place  before 
the  quarter  sessions  was  as  follows  : — No  one  was 
present  to  represent  the  licensing  justices, so  the  justices 
inquired  of  the  appellant's  counsel  what  he  had  to  say  ; 
he  replied  that  he  had  nothing  to  say  ;  the  justices,  who 
tnay  have  thought  that  there  was  possibly  something 
beldnd,  thereupon  refused  to  grant  the  renewal.  The 
'Case  was  a  puzzle,  and  his  Lordship  had  very  great 
doubt  about  it.  But  to  hold  the  contrary  of  what  he 
now  held  would  be  ridiculous.  To  hold  that,  while 
those  who  succeeded  before  the  licensing  justices  were 
not  entitled  to  be  heard  on  the  appeal  before  the 
quarter  sessions,  the  appellant  was  entitled  to  have  his 
licence  renewed  as  a  matter  of  course,  if  the  licensing 
justices  did  not  appear,  was  so  absurd  that  it  was 
necessary  to  find  a  way  out  of  that  conclusion,  llie 
way  out  of  it,  in  his  Lordship's  opinion,  was  that, 
though  the  appellant  had  a  prima  facie  right  to  a 
renewal,  yet  the  decision  of  the  licensing  justices  was 
sufficient  to  displace  that  right  if  the  appellant  refused 
to  go  on  and  give  evidence  of  his  qualification  to  hold 
the  licence. 

Mb.  Jusncs  Buckxill  said  that  he  had  no  doubt 
that  when,  on  September  25,  tbe  licensing  authority 
had  to  consider  the  question  of  the  renewal  of  the 
appellant's  licence,  the  appellant  came  before  them 
having  a  right  to  a  renewal  unless  it  were  displaced  on 
good  grounds.  The  licensing  justices  thought  that  that 
prima  facie  right  was  displaced,  and  that  the  appellant 
was  not  a  proper  person  to  have  a  renewal.  The  next 
step  was  taken  by  the  appellant  when  he  appealed  to 
the  quarter  sessions.  At  the  hearing  at  quarter  sessions 
an  advocate  got  up  and  stated  that  he  appeared  on 
behalf  of  a  person  who  had  objected  to  the  renewal  in 
the  Court  below.  The  appellant's  counsel  objected  that 
he  had  no  locus  standi.  The  quarter  sessions  overruled 
the  objection  ;  but,  instead  of  calling  on  the  objector  to 
give  evidence,  they  called  on  the  appellant's  counsel  to 
proceed.  The  appellant's  counsel  confined  himself  to 
proving  the  notices  of  appeal  and  the  recognizances,  and 
refused  to  give  the  quarter  sessions  any  further  in- 
formation.    Considering   thatthe  quarter  sessions  were 


entitled  to  have  information  about  the  appeal  and  that 
the  appellant  had  refused  to  give  it,  he  could  not  say 
that  the  quarter  sessions  were  wrong  in  refusing  to 
upset  the  decision  of  the  licensing  justices. 

Leave  to  appeal  was  granted, 

[Solicitors— Belf rage  and  Co. ,  for  Chamberlain  and 
Johnson,  Llandudno,  for  the  appellant ;  Edwards  and 
Cohen,  for  D.  Owen  and  Griffith,  Bangor,  for  the  re- 
spondents.] 


Chan.  Div.      >  1900. 

(Farwell,  J.)   J  Feb.  10. 

POrEY  V.  HOBDEBX  AND  OTHEBS.* 

Power  of  Appointment — Execution — Validity — 
Foreign  law. 
The  execution  of  a  power  of  appointment  validly 
created  and  given  to  a  foreigner  is  not  affected 
by  any  disability  which  he  may  be  under  to  dis- 
pose of  his  own  property  by  the  laws  of  his 
domicile. 

This  action,  which  began  on  Thurs<lay  last,  raised  two 
questions  of  private  international  law.  The  facts,  which 
were  not  in  dispute,  were  as'follows : — On  November  28, 
1859,  Miss  Mary  Hamilton  Twemlow,  the  daughter  of 
an  English  elergyman,  married  in  England  a  Mr. 
Alphonse  Huber,  who  was  a  Prussian  subject  and 
domiciled  in  Kbenish  Prussia,  where  French  law  was  in 
force.  They  had  three  children,  the  plaintiff,  Mme. 
Poaey,  Alexandre  Joseph  Huber,  and  the  defendant, 
Mme.  Ginestet.  About  1866  Mr.  and  Mrs.  Huber 
separated,  and  never  lived  together  again.  On  April  9, 
1879,  Mrs.  Huberts  father  died  intestate,  and  letters  of 
administration  of  his  estate  were  granted  to  another 
daughter,  she  and  Mrs.  Huber  being  the  only  two 
children.  On  June  7,  1879,  Mrs.  Huber  commenced  an 
action  in  the  Chancery  Division  against  her  husband  to 
enforce  her  equity  to  a  settlement.  This  action  was 
compromised  upon  the  terms  that  £2S,420  should  be 
paid  to  Mr.  Huber  out  of  his  wife's  moiety  of  her 
father's  estate,  and  that  he  should  release  his  interest 
in  the  residue  to  trustees  for  her  separate  use.  Accord- 
ingly on  June  16,  1880,  a  deed  was  executed  in  which 
it  was  witnessed  that  Mr.  Huber  should  permit  his  wife 
to  live  separate  from  him  and  that  he  released  to 
trustees  named  therein  all  the  property  of  his  wife  and 
all  his  own  property  in  her  right  (except  the  said 
£2,420)  in  trust  for  his  wife  for  her  separate  use,  so 
that  she  might  dispose  thereof  either  by  deed  or  will. 
By  a  settlement  executed  on  June  17, 1880,  Mrs.  Huber 
directed  that  the  trustees  named  therein  should  hold 
£4,000,  being  part  of  her  share  of  her  father's  estate, 
on  trust  to  pay  the  income  thereof  to  henelf  for  life 
and  after  her  death  in  trust  for  such  of  her  issue  as  she 
should  by  deed  or  will  appoint.  The  trustees  named  in 
the  settlement  were  the  defendants.  Herbert  Hordem 
and  William  Bum.  An  order  of  the  Court  was  then 
obtained  suictioning  the  compromise  of  June  16,  and  in 
pursuance  of  the  same  order  on  August  5  the  trust  funds 
were  paid  to  the  defendant  trustees.  By  her  will, 
executed  in  France  and  dated  June  2, 1890,  Mrs.  Huber, 
in  pursuance  of  the  power  of  appointment  reserved  to 
her  in  the  settlement  of  June  17,  1880,  directed  the 
trustees  to  pay  to  her  daughter,  the  defendant,  Mme. 
Ginestet,  the  sum  of  £1,  to  pay  to  her  son  A.  J.  Huber 
the  like  sum  of  £1  and  an  annuity  of  £50  for  life,  and 
that  after  the  death  of  her  son  the  said  annni^  should 
be  paid  to  her  other  daughter,  the  plaintiff,  Mme. 
Pouey,  who  was  also  to  have  the  income  of  the 
remainder   of    the   trust   funds    for   life,    and   further 

^Reported  by  W.  H.  Pobteb,  E«q.,  BarriBter-at-Law. 
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directed  that  after  the  plaintiff's  death  the  residue  of 
the  funds  should  be  dirided  equally  among  her  grand- 
children other  than  the  children  of  her  son.  Mrs. 
Huber  died  in  France  on  May  7,  1896,  and  letters  of 
administration  were  granted  in  England  with  the  will 
annexed,  bat  limited  so  far  only  as  eonoemed  all  soot 
personal  estate  as  she  l^  Yiftae  of  the  settlement  had 
a  right  to  appoint  and  had  appointed.  (See**  In  the 
goods  of  Huber  "  [1896],  P.  109.)  The  defendants, 
R.  A.  Ginestet  and  A.  L.  Oinestet,  both  infants,  are 
the  children  of  the  defendant  Mme.  Ginestet.  The 
plaintiff  claimed  a  declaration  that  the  will  ot  Mrs. 
Huber  operated  as  a  ralid  exercise  of  the  power  of 
appointment  conferred  on  her  by  the  settlement.  Mme. 
Ginestet  resisted  this  claim,  on  the  ground  that,  since 
Mrs.  Huber  either  acquired  on  marriage  the  same 
domicile  as  her  husband,  or  had  a  French  domicile  at 
the  date  of  her  death,  the  exercise  of  the  power  of  ap- 
pointment  by  will,  by  which  Mrs.  Huber  practically 
disinherite«l  her  daughter,  was  invalid  as  contrary  to 
French  law,  and  she  claimed  to  be  entitled  by  French 
law  to  one- third  of  the  trust  funds.  The  defendant, 
Jean  Pierre  Gautron,  raised  a  different  issue.  In  1807 
proceedings  were  instituted  by  one  Louise  Poincelin,  a 
creditor  of  Mr.  Huber,  before  the  Civil  Tribunal  of  the 
^eine,  against  the  plaintiff  and  all  the  defendants  in  the 
present  action,  except  the  infant  defendants,  claiming 
in  effect  that  according  to  French  law  there  had  always 
been  a  community  of  goods  be  ween  Mr.  and  Mrs. 
Huber,  ^d  that  consequently,  as  Mr.  Huber  could  not 
pay  his  debts,  an  administrator  should  be  appointed  to 
manage  all  the  undivided  assets  of  the  said  community, 
specifically  including  the  funds  in  question  in  the  present 
action.  The  defendant  trustees  did  ndt  enter  an  appear- 
ance in  the  French  proceedings.  On  November  27, 
1897,  the  Civil  lYibunal  found  that,  as  the  domicile  of 
Mr.  and  Mrs.  Huber  was  Rhenish  Prussia,  a  community 
of  goods  had  been  established  between  them  by  marriage, 
and  that  consequently  the  compromise  of  June  16, 1880, 
was  void  by  French  law  :  and  the  defendant  Gautron 
was  appointed  reoeiver  of  the  funds  belonging  to  the 
said  community,  and  the  defendant  trustees  were  ordered 
to  hand  over  the  funds  to  him.  The  defendant  Gautron 
accordingly  eounterclaimed  in  the  present  action  that  he 
was  entitled  to  the  funds  in  the  hands  of  the  defend%pt 
trustees. 

Mr.  Hughes,  Q.C.,  and  Mr.  E.  J.  Schuster  appeared 
for  the  plaintiff  ;  Mr.  Bramwell  Davis,  Q.C.,  and  Mr. 
J.  G.  Wood  for  J.  P.  Gautron  ;  Mr.  H.  J.  H. 
Mackfiy  for  Madame  Ginestet  ;  and  Mr.  Bockmaster  for 
the  trustees  and  infants. 

Mr.  Hughes,  after  stating  the  facts,  said  that  briefly 
his  cont«>ntion  as  against  the  counterclaim  of  Gautron 
was  that  his  Lordship  oould  not  go  behind  the  order  of 
the  High  Court,  by  which  the  compromise  and  settle- 
ment had  been  sanctioned.  The  trustees  had  not 
appeared  in  the  French  proceedings,  but  it  was  not 
necessary  for  them  to  do  so — *  *  Sirdar  Gnrdyal  Singh 
and  the  Rajah  of  Faridkote  *'  ([1894]  A.C.,  670)— and 
they  were  not  bound  by  them. 

Mr.  Bramwell  Davis  referred  to  **  De  Nichols  v. 
Curlier  "  ([1900]  A.C.,  21).  Community  of  goods  was 
established  between  Mr.  and  Mrs.  Huber  b  marriage, 
and  the  consequent  incapacity  to  contract  was  never 
brought  to  the  notice  of  the  Judge  who  made  the  order. 
He  would  call  evidence  as  to  what  the  French  law  was. 

Mr.  Jcstice  Farwell.— The  order  of  the  English 
Court  was  never  brought  to  the  notice  of  the  French 
Court. 

M.  Gorostarzu,  in  answer  to  Mr.  Bramwell  Davis, 
said  that  he  was  a  French  advocate  practising  in  London. 
'I1ie  compromise  of  the  Chancery  action  was  void  by 
French  law.    Conunnnity   of   goods  could  be  dissolved 


only  by  death,  divorce,  or  judieial  decree.    The  settle- 
ment was  also  void  by  French  law. 

To  Mb.  Justiob  Fab  will.— Even  if  the  order  of 
the  English  Court  had  been  before  the  French  tribunal , 
he  believed  the  compromise  would  have  been  held  to  be- 
void  as  against  the  policy  of  French  law. 

Herr  Eisenmann,  formerly  a  German  Judge  and  now 
practising  as  an  advocate  in  Pkris,  confirmed  the  previous- 
witness. 

Mb.  Justice  Fabwell  said  that  the  case  ndsed  a 
carious  question.  The  defendant  Gautron  counter- 
claimed  as  receiver  appointed  by  the  French  tribunal 
to  be-  entitled  to  the  funds  settled  by  Mrs.  Huber  in.- 
1880.  He  would  treat  the  ease  as  if  Huber  himself  were 
the  plaintiff  in  the  counterclaim,  for  no  creditor  had  a 
specific  charge,  and  consequently  no  creditor  sub- 
sequent to  1880  could  have  any  greater  rights  than 
Huber  himself.  He  assumed  that  Huber  was  domiciled 
in  Rhenish  Prussia.  In  1880  Huber  took  £2.420  in 
satisfaction  of  his  claims,  and  assented  to  a  settlement 
of  the  renudnder  of  the  property  coming  to  his  wife. 
After  20  years  he  now  came  forward  and  said  that  be 
was  not  bound,  because  the  compromise  was  contrary  to 
French  law.  But  that  compromise  was  sanctioned  by 
an  order  of  the  High  Court,  and  in  his  Lordship's- 
opinion  Huber  and  every  one  claiming  through  him 
were  bound  by  that  order.  The  money  was  in  England^ 
and  Huber  voluntarily  appeared  and  submitted  to 
the  jnrisdiction.  'ilie  order  was  a  judicial  recognitioa 
of  the  validity  both  of  the  compromise  and  of 
the  settlement.  It  was  now  argued  that  the  judgment 
of  the  French  tribunal  should  be  given  effect 
to.  He  could  hardly  believe  that  if  the  order  of 
the  English  Court  had  been  before  the  Freneh  tribunal 
their  judgment  would  have  been  what  it  was.  He  de- 
clined to  go  behind  the  order  of  the  High  Court,  and 
the  counter-claim  must  be  dismissed  with  costs. 

Mr.  Mackay,  on  behalf  of  Mme.  Ginestet,  then 
submitted  that  Mrs.  Huber,  by  French  law,  could  not 
disinherit  her  daughter.  She  had  no  capacity  to  exercise 
the  power  of  appointment  contrary  to  French  law.  It 
did  not  matter  for  his  argument  whether  Mrs.  Huber 
acquired  the  domicile  of  her  husband,  or  was  domiciled 
in  France  at  the  time  of  her  death. 

Mr.  Hughes  contended  that  either  the  fetter  in. 
capacity  applied  only  to  Mrs.  Huber's  own  property, 
whereas  she  bad  only  a  life  interest  in  the  trust  funds, 
or  the  exercise  ol  the  power  of  appointment  must  be  read 
as  part  of  the  settlement  which  had  just  been  held  to 
be  valid.  **  Tomlin  v.  Latter  "  (reported  ante,  p.  189) 
seemed  a  similar  case. 

Mb.  Justice  Fabwell  said  that  he  would  reserve 
judgment. 

Mr.  Justice  Farwell  delivered  the  following 
judgment  : — I  have  already  held  that  the  settlement 
of  June  17,  1880,  was  a  valid  settlement,  giving 
Mrs.  Huber  a  life  interest  with  remainder  to  her 
issue  as  she  should  appoint,  and  in  default  of  appoint- 
ment for  her^  children  at  21  or  marriage.  This  is  an 
English  document  to  be  construed  according  to  English 
law.  Mrs.  Huber,  being  a  domiciled  Frenchwoman, 
made  her  will  in  France  on  June  2,  1890,  and  died 
May  7,  1895.  Her  will  has  been  admitted  to  probate 
in  this  country  after  litigation  (Re  Huber,  «up).  This 
grant  of  probate  is  conclusive  that  the  instrument 
proved  is  the  will  of  the  testatrix,but  is  not  conclusive 
as  to  its  construction  or  the  rights  to  the  property  dis- 
posed of  by  the  will— *•  D'Huart  v.Harkness  (34  Beav., 
324).  It  is  contended  that  \he  testatrix  could  not, 
by  French  law,  dispose  of  property  at  all,  or,  at  any 
rate,having  regard  to  the  number  of  her  children,dispose 
of  more  than  one-fourth.  But  the  power  in  this  ease  is 
a  special  power,  and  the  execution  of  such  a  power  does 
not  bring  the   appointed   property   into  the  will  at  all» 
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bat  operates  as  a  nomination  of  the  persons  whose 
names  are  to  be  inserted  in  the  settlement  as  entitled 
in  remainder  in  lien  of  the  power  of  appointment.  There 
is,  therefore,  no  disposition  of  property  belonging  to 
ibe  testatrix.  I  desired  to  make  some  search  to  see  if 
I  oould  find  any  authority  against  the  opinion  that  I 
formed  yesterday  in  favoor  of  the  will,  but  so  far  from 
having  disoovered  one,  I  find  that  Mr.  Justice  Kay  and 
the  learned  comisel  who  argued  the  case  of  **  Re 
Kirwan  "  (25  CD.,  373),  all  treated  the  will  as  a  good 
•zeeution  of  the  power,  which  in  that  case  was  a  special 
power,  although  the  learned  Judge  held  that  the  will, 
being  ambulatory,  became  a  fraad  on  the  power  by 
subsequent  events.  In  my  opinion  this  appointment  is 
perfectly  good.  Further,  it  appears  from  the  report 
of  '*  Tomlin  v.  Latter"  (aide^  p.  189),  to  which 
I  was  referred,  that  Mr.  Justice  Stirling  came  to 
a  similar  conclusion  in  a  similar  case  where  the 
power  was  general.  If  the  foreign  testatrix  can  exer- 
cise a  general  power,  a  fortiori,  can  she  exercise 
a  special  power  ?  But  the  distinction  between  power 
and  properly  is  well  settled,  and  it  is  really  not  rele- 
vant to  the  consideration  of  the  execution  of  a  power  to 
inquire  whether  the  donee  of  such  power  can  dispose 
of  his  property,  unless,  of  course,  it  be  the  absolute  in- 
capacity to  execute  any  document  arising  from  lunacy 
or  the  like.  Thus  it  has  been  held  by  the  Court  o  f 
Appeal  and  Sir  George  Jessel  that  an  infant  can  exercise 
by  deed  a  general  power  of  appointment  over  personalty, 
at  least,  if  it  be  not  limited  to  himself  in  default  of 
appointment—*'  Be  D'Angibau  '*  (16  CD.,  228)— 
although  he  can,  of  course,  have  no  disposing  capacity 
over  his  own  property,  because  the  authority  to  dispose 
proceeds  from  the  donor  of  the  power  and  not  from  the 
donee.  It  follows,  therefore,  that  the  execution  of  any 
power  of  appointment  validly  created  and  given  to  a 
foreigner  is  in  no  way  affected  by  any  disability  which 
he  or  she  may  be  under  to  dispose  of  his  or  her  own 
property  by  the  laws  of  his  or  her  domicile.  I,  therefore, 
agree  with  Mr.  Justice  Stirling,  and  on  this  ground  also 
hold  the  appointment  good. 

[Solicitors— A.  W.  Bum,  for  the  plaintiff  ;  A.  Her- 
belet,  for  Mme.  Ginestet  ;  Gerrish  and  Foster,  for 
Gautron  ;    Crosley  and  Bum,  for  the  trustees.] 


Q.B.  Div.         • 


1900. 
(Kennedy,  J.)     i  Feb.  10. 

WABD  AND  CO.  V.   WALLIS.* 

Mistake — Settlement  of  claim — Mala  fides. 
The  rule  that  money  paid  under  compulsion  of 
legal  process  cannot  be  recovered  back  does  not 
apply  if  there  is  an  absence  of  bona  fides  on  the 
part  of  the  person  enforcing  the  legal  process, 
and  the  same  principle  governs  the  converse  case 
where  a  plaintiff  claims  too  little,  having  by  mis- 
take credited  tlie  defendant  with  a  payment  which 
he  had  not  in  fact  made. 

In  this  case  the  plaintiffs  were  cement  specialists 
carrying  on  business  at^5.  Great  George-street,  West- 
mhkster.  The  defendant  was  Walter  WsUis,  of  Lincoln- 
bouse,  Ramsden-road,  Balham,  a  builder.  The  action 
was  brought  to  recover  £75  for  work  and  laoour  done 
and  materials  supplied,  and,  alternatively,  as  money 
had  and  received  by  the  defendant  to  the  use  of  the 
plaintiffs.  The  facts  were  as  follows  :— In  January, 
1898,  the  defendant  entered  into  a  contract  with  a  Miss 
Barry  for  the  erection  of  a  mission-hall  at  Bethnal- 
gieen  for  £2,277.  The  contract  provided  that  certain 
patent  concrete  pavings  in  the  building  were  to  be 
supplied  by  the   plaintiffs  for    £126    5s.,  and   this  sum 
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was  included  in  the  bill  of  quaatities  upon  which  the 
defendant  tendered.  The  plaintiffs  did  their  work  and 
obtained  a  eertiilcate  from  the  architect  that  £125  6s. 
was  due  to  them,  the  amount  having  by  agreement  been 
reduced  by  £1.  Tlie  plaintiffs  applied  several  times  to 
the  defendant  for  payment.  Tlie  defendant  in  answer 
to  one  of  the  applications  wrote  that,  if  he  did  not  pay 
the  plaintiffs,  the  architect  was  entitled  to  do  so,  and  to 
deduct  the  amount  from  the  contract  price,  and  tho 
defendant  stated  that  he  had  written  to  the  architect 
directing  him  to  pay.  The  architect,  however,  when 
applied  to  by  the  plaintiffs,  said  that  the  defendant  had 
repeatedly  promised  to  pay  the  plaintiffs  and  must  do 
so.  On  April  19,  1899,  the  plaintiffs  issued  a  writ 
against  the  defendant,  bat  instead  of  claiming  the  whole 
amount  they  gave  credit,  in  error,  for  a  payment  on 
account  of  £76,  leaving  a  balance  due  of  £50  5s.  Thit 
mistake  arose  through  the  plaintiffs  having  been  paid  £75 
by  a  person  of  the  same  name  as  the  defendant  in  respect 
of  another  matter,  which  payment  they  wrongly  credited  to 
the  defendant.  After  being  served  with  the  writ,  the 
defendant  paid  to  tl^e  plaintiffs  the  balance  of  £50  5s. 
alleged  to  be  due  and  the  costs  of  the  writ,and  obtained 
from  the  plaintiffs  a  receipt  showing  that  the  whole  of 
their  account  had  been  paid  by  him  to  them.  The 
defendant  forwarded  the  receipt  to  the  architect,  and 
was  paid  the  balance  due  to  him  under  the  contract, 
including  the  full  amount  of  the  plaintiffs'  account. 
The  plaintiffs  subsequently  discovered  the  mistake  which 
they  had  made  in  crediting  the  defendant  with  a  pay- 
ment of  £75  on  account  and  brought  this  action.  On 
an  applicatiqn  under  Order  14  the  Master  gave  the 
plaintiffs  liberty  to  sign  judgment  for  the  amount 
claimed.  The  defendant  appealed,  and  it  was  ordered 
that  the  case  should  be  tried  as  a  short  cause.  The 
defendant  had  filed  an  affidavit  in  which  he  stated  that 
he  considered  that  the  architect  was  the  person  liable 
to  the  plaintiffs,  but  that,  in  the  circumstances  of  the 
plaintiffs  giving  him  credit  for  £75,  .he  paid  the  balance 
claimed  by  way  of  settlement  instead  of  contesting  the 
action,  to  which  he  considered  he  had  a  good  defence. 
It  was  contended  on  behalf  of  the  defendant  that  the 
present  action  would  not  lie,  there  having  been  a 
settlement  of  the  plaintiffs'  claim  in  the  previous  action. 
The  case  was  argued  a  few  days  ago  and  was  adjourned 
in  order  that  the  defendant  might,  if  he  desired,  go  into 
the  witness-box  and  give  evidence.  To-day  counsel  stated 
that  the  defendant  did  not  desire  to  give  evidence. 

Mr.  Loehnis  appeared  for  the  plaintiffs  ;  Mr.  Alan 
Macpherson  for  the  defendant. 

Mb.  Justice  Kennedy,  in  delivering  judgment,  after 
stating  the  facts,  said  that  the  defendant  had  not 
availed  himself  of  the  opportunity  which  had  .been  given 
him  to  go  into  the  witness-box, and  the  conclusion  which 
his  Lordship  came  to  was  that  the  defendant  knew, 
when  he  was  served  with  the  writ  in  the  first  action, 
that  he  was  being  wrongly  credited  with  a  payment  on 
account  of  £75,  and  the  defendant's  counsel  could  not 
deny  that  after  the  defendant  had  received  the  money 
due  under  the  contract  from  the  architect  he  ought, 
acting  conscientiously,  either  to  have  returned  the  £75 
to  the  architect  or  to  have  paid  it  over  to  the  plaintiffs, 
explaining  to  them  the  mistake  which  had  been  made. 
Instead  of  doing  that  the  defendant  retained  the  money. 
His  Lordship  could  not  understand  the  defendant's 
position,  for  there  could  only  be  one  opinion  of 
such  conduct.  Then  the  present  action  was  brought, 
and  the  defendant  then  said  that  he  would  pay,  but  only 
on  the  terms  that  the  plaintiffs  paid  the  defendant  his 
costs.  The  defendant  said  that  he  had  a  legal  defence 
to  the  first  action  and  that  there  was  mjustice  in  suing 
him  again.  The  defendant  was  of  course  entitled  to  take 
his  stand  upon  his  strict  legal  rights,  and  if  he  had  a 
defence  to  the  present  action  effect  must  be  given  to  it. 
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The  points  raised  by  the  case  were  not  free  from 
diffioolty.  In  the  first  place  the  plaintiffs  claimed  to 
recover  the  £75  for  work  and  labour  done  and 
materials  supplied.  Now  as  to  that  there  had  been  a 
settlement  of  the  plaintiffs'  claim,  in  the  sense  that  the 
defendant  had  satisfied  the  claim  in  the  terms  of  a 
legal  process  demanding  payment.  According  to  the 
principle  of  the  English  law,  an'^xample  of  which  was 
to  be  found  in  the  case  of  *'  Harriot  ▼.  Hampton  "  (2 
Smith's  Leading  Cases,  10th  edition,  409),a  settlement  of 
a  claim  made  under  legal  process  could  not  be  reopened. 
*^  Marriot  v.  Hampton  "  was  the  converse  of  the 
present  case^  for  there  a  person  being  sued  for  the  price 
of  goods  sold,  and  having  lost  his  receipt, which  was  his 
-only  proof  of  payment,  submitted  to  judgment.  He 
afterwards  found  the  receipt,  and  sought  to  recover  the 
amount  which  had  been  wrongfully  recovered  from  him. 
It  was  held  that  after  a  recovery  by  process  of  law  the 
matter  could  not  be  reopened.  In  *'  Moore  v.  Vestry  of 
Fulham  "  ([1895]  1  Q.B.,  399)  it  was  attempted  to  be 
«hown  that  **  Marriot.  V.  Hampton"  was  decided  on 
the  ground  of  res  judicata  ;  but  that  was  not  so,  the 
ground  of  the  decision  was  that  it  was  in  the  interests 
of  public  policy  for  thei*e  to  be  an  end  to  litigation. 
The  present  case,  though  the  converse  of  that  case,  was, 
in  his  Lordship's  opinion,  governed  by  it  in  principle, 
and  the  plaintiffs  were  not  entitled  to  bring  a  fresh 
action  for  work  and  labour  done,  or  to  sue  for  money 
had  and  received  to  their  use,  which  was  the  second 
and  alternative  head  of  claim,  .except  under  certain 
special  circumstances.  What  were  the  circumstances 
under  which  such  an  action  might  be  maintained  ?  It 
was  clear  from  the  cases  cited  in  the  notes  to  **  Marriot 
▼.  Hampton  "  that  the  principle  that  money  paid 
under  process  of  law  was  not  recoverable  did  not  apply 
if  there  was  an  absence  of  bona  fides  on  the  part  of  the 
person  enforcing  the  legal  process,  and  his  Lonlship  was 
of  opinion  that  the  same  principle  applied  in  the  con- 
verse case,  such  as  the^present,  in  which  the  settlement 
under  legal  process  was  not  merely  owing  to  the  mistake 
of  fact  on  the  part  of  the  plaintiffs  in  crediting  the 
defendant  with  a  payment  which  he  had  never  made  ; 
but  there  was  the  further  fact  that  the  defendant  knew 
at  the  time  that  the  mistake  had  been  made.  It  was 
not  conscientious  of  the  defendant  merely  to  pay  the 
alleged  balance,  remaining  silent  as  to  the  mistake 
which  had  been  made,  and  the  settlement,  although 
under  legal  process,  was  not][&o)m  fide.  It  did  not  seem 
to  make  any  difference  that  the  plaintiffs  songht  to 
recover  at  money  had  and  received  money  which  the 
defendant  had  not  actually  received,  but  for  which  they 
had  been  given  credit,  for  it  was  clearly  settled  that 
money  allowed  in  account  was  equivalent  to  payment. 
On  these  grounds  his  Lordship  held  that  the  plaintiffs 
were  entitled  to  recover  the  £76  as  money  had  and 
received  by  the  defendant  to  their  use.  A  further 
point  had  been  raised,  that  the  payment  of  the  money 
by  the  architect  to  the  defendant  made  it  money  had 
and  received  for  the  plaintiffs,  but  his  Lordship  did  not 
agree  with  this  view.  The  money  bad  been  paid  by 
the  architect  under  a  mistake  of  fact,  and  it  was  not 
received  by  the  defendant  on  behalf  of  the  plaintiffs. 

.Judgment  for  the  plaintiffs  for  £75,  and  costs. 

[Solicitors — Crump,  Sprott,  and  Co.;  Alexander  Pope.] 
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House  of  Lords  (Lord  Halsbury,  L.C. , ' 
Lords  Macnagbten,  Morris,   Shand, 
James  of  Hereford,  and  Brampton) 

THE  LONDON  AND  NORTH -WESTERN  RAILWAY  COMPANY 
V.  WALKER  AND  ANOTHER,  TRADING  AS  THE  RUGBY 
PORTLAND  CEMENT  COMPANY.* 

Lands   Clauses   Acts — Railway    company — Arbi- 
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tration — Award — Duty    to  take    up    award — 
Maiidamus. 

Decision  of  the  Court  of  Appeal   (15  The  Times 
L.R.,  329)  affirmed. 


The  question  in  this  appeal  was  of  a  purely  technical 
character.  The  appeal  was  from  an  order  of  the  Court 
of  Appeal  (Lords  Justices  A.  L.  Sir^ith  and  Romer,  Lord 
Justice  Collins  dissenting),  afBrming  an  order  of  Mr. 
Justice  Wills  and  Mr.  Justice  Kennedy,  and  dated 
April  24,  1899.  The  case  is  reported  helow.  (16  The 
Times  L.R.,  329  ;  L.R.  [1899],  1  Q.B.,  921  ;  68  L.J., 
Q.B.,  686,  sub  nom.,  **  Reg.  v.  London  and  North- 
western Railway  Company.*')  The  Divisional  Court 
ordered  that  a  writ  of  mandamus  should  issue  command- 
ing the  appellants  to  take  up  an  award  made  by  Mr, 
T.  F.  Brown  under  an  Act  of  1846,  by  which 
the  London  and  Birmingham  Railway  was  amalga- 
mated with  the  appellant  company.  The  award 
fixed  the  amount  of  compensation  or  purchase 
money  to  be  paid  by  the  appellants  to  the  respondents 
in  respect  of  certain  mines  and  minerals  belonging  to 
the  latter  which  the  cement  company  had  recently 
formed  the  intention  of  working.  The  questions  were 
whether  the  rights  and  liabilities  of  the  railway  com- 
pany and  the  adjoining  owners  in  relation  to  minerals 
I^ing  under  or  adjacent  to  sueh  railways  as  were  made 
before  1846  were  still  governed  by  the  provisions  of  the 
Acts  of  Parliament  under  which  such  railways  were 
made  or  were  altered  by  the  incorporation  of  the  Rail- 
way Clauses  Consolidation  Act,  1846,  into  the  private 
Act  of  1846  above  referred  to  ;  and,  secondly,  if  the 
Railway  Clauses  Act  was  inapplicable  the  appellants 
were  entitled  to  a  refusal  of  the  rule  for  a  mandamus 
to  take  up  the  award.  Lords  Justices  A.  L.  Smith  and 
Romer  were  against  the  appellants  on  the  first  point. 
Lord  Justice  Romer,  however,  expressed  no  opinion  on 
the  second,  on  which  also  Lord  Justice  A.  L.  Smith 
was  against  the  appellants. 

Sir  Edward  Clarke,  Q.C.,  Mr.  Page,  Q.C.,  and  Mr. 
Arthur  Underbill  were  for  the  appellants  ;  Mr.  Cohen, 
Q.C.,  Mr.  Dugdale,  Q.C.,  Mr.  Noble,  and  Mr.  Pease 
for  the  respondents  were  not  heard .    • 

The  LOBD  Chancellor,  in  moving  that  the  appeal  be 
dismissed  with  costs,  said  that  this  was  an  arbitration 
properly  constituted  under  the  Railway  Clauses  Act, 
and  the  questions  whether  or  not  the  subject  matter  of 
the  arbitration  was  properly  entered  into  and  the  rights 
of  the  parties  regulated  by  the  earlier  or  later  statutes 
were  really  irrelevant.  In  these  circumstances  the 
railway  company  was  bound  to  take  up  the  award 
although  the  rights  of  the  parties  were  not  thereby  con- 
cluded but  might  be  decided  at  a  later  period  by  an 
action  upon  the  award.  Prima  facie  the  award  was  valid. 
If  it  could  be  made  out  that  the  proceedings  were  coram 
non  judice  it  might  be  different,  but  it  was 
admitted  that  the  umpire  was  rightly  appomted  and 
that  the  proceedings  were  regular.  In  these  circum- 
stances the  appeal  must  be  dismissed. 

The  other  noble  and  learned  Lords  concurred. 

[Solicitors— C.  H.  Mason,  forHhe  appellants  ;  Whit- 
field and  Harrison,  for  the  respondents.] 
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THE  OWNEBS  OP  THE  STEAMSHIP  MEDIANA  V.  THB 
OWNERS,  MASTEBS,  AND  CREW  OF  THB  LIGHTSHIP 
COM  ST.* 

Ship— Collision— Damage— Assessment— Loss    of 
use  of  lightship. 
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Decision  of  the  Court  of  Appeal  (15    Tlie  Times 
JjJR.,  205),  aflarmed. 

This  was  an  appeal  from  a  decision  of   the   Court   of 
Appeal,  dated  February  15,  1899,  whereby  was  reversed 
a  jadgment  of    Mr.    Justice    Phillimore,  sitting    in  the 
Admiralty    Divisiod,    dated    January   27,    1899.     The 
hearing    below  is   reported   in  15   The   Times     L.R., 
205  ;    L.R.  [1899],  P.,  127  ;  and  68  L.J.,  P.,   26.    The 
action  was    biought    by    the  respondents  to    recover 
damages  in  respect  of  a  collision  between  the  appellants' 
steamship  Med iana  and  the  respondents'  lightship  Comet, 
which  was  then  being  employed  upon  the  Crosby  station, 
off  the  River    Mersey.    The   appellants   admitted  their 
liability,  subject  to  a  reference    to  the  district  registrar 
assisted   by   merchants.    On    December   3,    1898,    the 
aj^llants  agreed  with   the  respondents  all  the  items  of 
the  respondents'  claim  except  No.  8,  loss  of   the  use  of 
the  lightship   Comet,  or    hire   of   the   services  of    the 
lightship  Orion  on  the   station  from   April  25,  1898,  to 
Joly  6,  1898,  74  days  at  £4  4s.,  £310  16s.    The  appel- 
lants agreed  that  the  amount  claimed  in  respect  of    this 
item  was  correct,  if  such    claim    was  recoverable.    The 
reference    was   heard   before   the   district   registrar  on 
December  8,  1898,  and   by    his  report,  dated    Decem- 
ber 12,  1898,  he  allowed  such  item  No.  8.    The  appel- 
lants carried  in   notice    of    objection  to  the    registrar's 
report,     and     Mr.    Justice     Phillimore     allowed   the 
objection.    The  appeal   was  heard  before  Lords  Justices 
Smith    and    Collins,  who    allowed  it    with  costs.    The 
respondents,  the  Mersey  Docks  and  Harbour  Board,  the 
owners   of   the   Comet   and    Orion,    who    are  a  public 
body  charged  by  Act   of   Parliament    with  the    duty  of 
lighting  the  approaches  to    the  River    Mersey,  keep  six 
lightships,    four    of    which    are    always  in  use  on  four 
stations,  a  fifth  is  kept  to  replace  the    lightship,  and  at 
a  time  when  they  are  being  overhauled,  and  the  sixth  is 
kept  in  the  River  Mersey  in  readiness  to    take  the  place 
of  any  lightship  which  may  be  damaged  by  collision    or 
other  accident.    During   the    last    25    years  there  have 
been  23  cases  of  damage  by  collision  with  lightships,  in 
11  of  which  it  has  been  necessary  to    replace  the    light- 
ship by  the  one  kept  in  readiness  in  the    River  Mersey, 
and  during  the  same  period  there   have  been  four  cases 
in  which  it  has  been  necessary  to    withdraw    one  of  the 
lightships  in  consequence  of  damage  not    occasioned    by 
collision.     The  expense  of   maintaining  the  sixth  light- 
ship, including  interest  on    capital  invested  in  her,  was 
stated  by  the  marine   surveyor   to   the    respondents  to 
amount  to  about  £1,000  a  year.    The   Orion,  the  sixth 
lightship,  took   the   place   of   the  Comet  after  she  had 
been  damaged  by  collision,    and    it    was  admitted  that 
during  the  74  days  on  which  she    took  the  place  of  the 
Comet  she  was  not  required  for  any  other  purpose.  The 
admitted  items  of   claim  covered   all  the    actual  out  of 
pocket  expenses  to  which  the    respondents   were  pot  by 
reason  of  the  substitution  of  the    Orion  for  the  Comet, 
and    the   only   question    in    dispute    was    whether  the 
respondents  were  entitled  to  be  paid  for  the  loss  of  the 
use  of  the   Comet   during    the    74  days  she  was  under 
repair,  or  were   entitled   to   hire  of   the    Orion  which 
took  her   place.     It    was   contended    on  behalf    of  the 
appellants  that  inasmuch  as  the  work  of  the  Comet  was 
performed  by   the  Orion,  another    of   the  respondents' 
lightships,    which    would   not   have     been    otherwise 
employed,  the  respondents  sustained  no  loss  or  damage 
in  respect  of   their  not   being  able    to  use  the    Comet , 
and  that  they  were  not  entitled  to  any  hire   for  the  use 
of  the  Orion  as  they  expended   no  extra  money  or  sus- 
tained  no  loss  or  damage  through  not  having  the  use  of 
her  owing  to  the  collision,  and   that  it   was  immaterial 
whether  she  was  merely  laid  up  at   anchor  in  the  River 
Mersey,  as  it  was  stated    she    generally  was,  or  placed 
OVL  an  anchorage  as  a  lightship,  and   farther  that  if  the 


decisiou  of  the  district  registrar  was  right  the  respon- 
dents would  actually,  through  the  happening  ef  the 
collision,  obtain  a  profit  which  they  would  not  other- 
wise have  received,  and  that  they  could  not  legally  do 
so.  It  was  contended  on  behalf  of  the  respondents 
that  they  were  entitled  to  compensation  for  the  loss  of 
the  use  of  the  Comet  whether  or  not  they  could  in  fact 
show  any  actual  loss  or  expense,  and  further  that  inas- 
much as  they  had  spent  moneys  in  providing  a  spare 
lightship  to  replace  others  damaged  by  collision  they 
were  entitled  to  remuneration  for  the  use  of  the  Orion 
when  she  was  replacing  the  Comet. 

Mr.  Joseph  Walton,  Q.C,  and  Mr.  Gabdner 
HoBRiDOE,  for  the  appellants,  distinguished  the  case  of 
«'  The  Greta  Holme  "  (13  The  ^Timen  L.R, 
552;  L.R.  [1897],  A.C.,  596  ;  66  L.J,,  P.,  166)  in 
this  House,  and  relied  upon  the  decision  of  the 
Privy  Council  in  ••  The  City  of  Peking  "  (L.R.,. 
15  App.Cas.,  438  ;  58  L.J.,  P.C.,  64)  as  discharging 
the  appellants  from  liability. 

Mr.  Cabvee,  Q.C,  Mr.  B.  C.  Aspinall,  Q.C,  and 
Mr.  Maurice  Hill,  for  the  respondents,  were  called 
upon  only  in  respect  of  the  City  of  Peking. 

The  Lord  Chanceli^or,  in  moving  that  the  appeal  Ije 
dismissed,  said  that  the  case  was  really  governed  by  the 
principles  laid  down  in  that  House  in  the  Greta 
Holme,  the  basis  of  which  decisiou  was  that 
the  respondents  were  deprived,  by  the  negligence  of  the 
api>ellants,  of  the  use  of  their  dredger,  and  entitled  on 
that  ground  to  the  damages  awarded.  Lord  Watson 
observed  that  the  effect  of  this  compulsory  withdrawaf 
of  the  dredger  from  its  proper  work  was  the  accumula- 
tion of  silt  which  in  itself  was  an  injury  sound- 
ing in  damages.  Ihat  decision  had  a  much  wider 
application  than  was  assigned  to  it  by  the  appel- 
lants' counsel,  and  Lord  Hei«chell  in  terms  stated 
the  proposition  that,  when  by  a  man's  wrongful 
act  something  belonging  to  another  is  injured  or 
taken  away,  a  claim  for  damages  may  be  sus- 
tained, and  that  the  damages  in  such  a  case 
are  not  merely  nominal.  Damages  were  not  neces- 
sarily nominal  because  they  were  small  in  amount.  The 
term  was  a  technical  one  which  negatived  any  reai 
damagt^and  imputed  only  that  a  legal  right  had  been  in- 
fringed in  respect  of  which  a  man  was  entitled  to  the  verdict 
and  judgment.  The  term  was  by  no  means  synonymous- 
with  small  damages.  The  whole  region  of  inquiry  into 
damages  was  one  of  extreme  difficulty  ;  and  na^xed 
principle  could  be  laid  down  to  a  jury  as  to  the  amount 
of  compensation  which  ought  to  be  given.  How,  for 
example, could  any  one  measure  the  amount  of  pain  and 
suffering  caused  by  an  accident  in  terms  of  moneys 
current  ?  By  a  manly  mind  pain  and  suffering  once- 
endured  were  soon  forgotten.  In  the  case  before  their 
Lordships  the  broad  proposition  was  that  the  respondents 
were  deprived  of  their  vessel.  He  purposely  did  not  use  the 
words  '*  the  use  of  their  vessel,"  for  the  wrongdoer  bad 
no  right  to  inquire  what  or  whether  any  use  would  have 
been  made  of  the  vessel  of  which  the  respondents 
were  deprived.  Suppose,  for  example,  a  man's  house 
were  entered  and  one  of  his  chair^  carried  away  and 
detained  for  a  twelvemonth.  Could  any  one  say  that 
the  owner  was  entitled  to  no  reparation  on  the  ground 
that  he  had  other  chairs  or  wai  never  in  the  habit  of 
sitting  on  the  particular  one  which  was  abstracted  ? 
The  jury 'si  task  in  cases  of  that  character  was  often  a 
difficult  one,  and  an  arbitrator  or  jury  was  often  driven 
to  take  an  artificial  hypothesis  ;  such  as,  in  the  case  he 
had  assumed, what  it  would  cost  to  hire  such  a  chair.  The 
broad  principle  applicable  to  the  appeal  before  the  House- 
was  quite  independent  of  the  particular  use  which  the 
respondents  might  have  made  of  the  Comet.  It  was 
wholly  different  from  a  case  of  special  damage  where  it 
was  necessary  to   ascertain   the  specific  loss  of  profit  or 
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other  advantage  which  could  otherwise  have  aocraed. 
'WheD  special  damage  was  alleged,  the  claimaBt  must 
show  precisely  the  nature  and  extent  ot  the  injury  sus- 
tained  ;  and  the  person  liable  must  have  an  opportunity  of 
inquiring;  into  the  details  before  the  case  came  into  Court. 
In  cases,however,  of  general  damage  no  such  principle  was 
Applicable  ;  and  the  jury  have  only  to  give  a  proper  equi- 
valent for  the  unlawful  withdrawal  (in  a  case  like  tbe 
present)  of  the  particular  subject-matter.  That  broad  prin- 
-ciple  comprehended  this  and  many  other  cases,  and  the 
jury  might  assess  damages  which  were  not  nominal  damages, 
though  the  amount  might  be  trifling.  It  appeared,  there- 
fore, to  his  Lordship, that  what  the  learned  Lords  in  the 
Greta  Holme  intended  to  point  out,  and  Lord 
Hertehell  expressed  in  plain  terms,  was  that  the  on- 
lawful  keeping  back  what  belongs  to  another  person 
was  a  ground  for  real  and  not  nominal  damages.  He 
pot  aside  questions  of  trespass,  involving  high-handed 
procedure  and  insolent  behaviour,  and  other  cases  which 
have  been  held  to  entitle  to  aggravated  and  punitive 
•damages.  The  principle,  he  repeated,  must  be  the  same 
in  all  forms  of  the  unlawful  detention  of  another  man's 
property.  That  seemed  to  him  so  plain  that  he  had 
been  puzzJed  to  learn  that  in  the  Admiralty  Court  the 
loss  of  the  use  of  this  vessel  bad  been  treated  as  some- 
thing for  which  no  money  damage  could  be  allowed. 
He  was  glad  such  a  principle  had  not  been  affirmed  by 
the  Court  of  Appeal,  as  it  seemed  to  him  wholly  un- 
reasonable. The  only  difficulty  he  had  felt  was  in  con- 
nexion with  the  decision  in  the  Privy  Council  in  the 
City  of  Peking.  But  he  had,  he  thought,  discovered  a 
•clue  to  the  real  grounds  of  judgment  in  that  case.  It 
w* 8  to  be  observed,  in  the  first  place,  that  there  was  a 
difficulty  in  understanding  the  decision  of  the  Judicial 
Committee  without  the  report  of  those  persons  who  had 
to  assess  the  damage.  The  report,  so  far  as  it  was 
quoted,  was  not  a  model  of  clearness,  llie  effect 
seemed  to  be  that  no  charge  could  be  made 
for  the  detention  of  the  vessel  when  allowance 
bad  already  been  made  for  the  use  of  the  sub- 
titituted  one,  and  if  further  allowance  had  been  made 
payment  would  have  been  made  twice  over.  If  that 
was  the  ratio  decidendi,  the  decision  of  the  Privy  Council 
was  not  inconsistent,  hut  was  on  the  same  lines  with 
the  judgment  of  the  Court  of  Appeal.  He  was  not  able 
to  say  whether  tiie  question  of  the  absolute  use  of  the 
vessel  was  raised  or  not  in  the  City  of  Peking.  For 
the  reasons  he  had  stated,  he  had  no  difficulty  at  all  in 
arrivlttg  at  the  conclusion  that  the  judgment  below 
ought  to  be  affirmed. 

LoBD  Macnaghten  c«ncurred,  and  said  that  he  took 
part  in  the  hearing  of  the  City  of  Peking,  but  could 
not  pretend  to  remember  very  aocnrately  whether  this 
question  was  or  was  not  directly  raised.  His  impres- 
■sion,  however,  distinctly  was  that  the  present  question 
was  not  involved  in  that  case,  and  he  also  observed 
that  the  City  of  Peking  was  not  cited  in  the  Court  of 
Appeal. 

LoBl>  Morris  agreed,  and  said  that,  in  his  opinion, 
this  appeal  was  governed  by  their  I^nlships'  decision 
in  the  Greta  Holme,  which  overruled  the  principles  of 
previous  cases  with  regai-d  to  the  assessment  of 
damages. 

Lord  Shand  expressed  his  entire  concurrence  with 
the  motion  of  the  Lord  Chancellor.  It  had  been  shown 
that  the  Orion  was  kept  expressly  for  the  purpose  of 
meeting  soch  a  eontingeney  as  happened.  It  appeared 
that  no  fewer  than  11  eases  had  occurred  during  the 
last  25  years  in  which  a  substitute  had  been  called  for 
to  replace  lightships  damaged  by  collision  on  the 
Mersey.  If  the  Commissioners  had  hired  a  ship  for 
the  purpose  of  doing  the  duty  for  which  this  sixth  vessel 
was  kept,  there  could  be  no  answer  to  the  claim  for  the 
•cost  of  hiring.    It  seemed  to   him,    therefore,  if   there 


was  no  answer  in  that  case  neither  could  there  be  any 
in  the  present. 

Lord  James  of  Hbrevord  also  concurred,  and 
thought  there  was  a  distinction  between  the  ease  at  the 
Bar  and  that  determined  by  the  Jodieial  Committee. 

Lord  Bramptok  was  of  the  same  opinion.  Hie  Docks 
and  Harbour  Board  were  under  no  obligation  to  keep 
the  Orion  in  reserve  ;  and,  having  her,  they  were  not 
obliged  to  use  her,  but  might  have  hired  another  vessel 
to  replace  the  Comet.  If  they  had  done  so,  there  would 
have  been  no  answer  to  the  claim.  Why  should  the 
appellants  claim  to  have  the  services  of  the  Orion 
gratuitously  ?  They  might  as  well  claim  the  services  of 
any  of  the  skilled  workmen  employed  by  the  respond- 
ents who  happened  at  the  moment  to  be  idle.  That 
could  not  be  the  law,  and,  in  his  opinion,  the  sen-ices 
ought  to  be  paid  for  in  the  shape  of  damages. 

The  appeal  was  accordingly  dismissed. 

(Solicitors — ^lliomas  Cooper  and  Co.,  for  the  appel- 
lants ;  Rowcliffe,  Rawle,  and  Co.,  for  the  respondents.] 


Chan.  Div.        )  1900. 

(Stiriing,    J.)    }  Feb.  IS. 

IN  RB  THOMAS— EVANS  V.  GRIFFITH.'^.* 

Solicitor — ^Remuneration — Property  sold  in  lots — 
One  title— Foes  for  deducing  title,  &c. — Soli- 
citors' Remuneration  Act,  1881,  Schetlule — 
Orders. 


This  ease  raised  a  Question  of  some  importance  to 
solicitors  upon  the  construction  of  the  mle^  under  the 
Solicitors'  Remuneration  Act  and  Order,  1881.  The 
question  was  whether,  in  cases  where  property  held  under 
one  title  is  sold  by  auction  in  lots,  the  vendor's  solicitor 
is  entitled  to  diarge  the  minimum  fee  prescribed 
by  the  rules  for  deducing  title,  &c.,  in  respect  of 
each  lot  sold  to  a  different  purchaser.  The  facts 
giving  rise  to  the  Question  were  as  follows : — 
By  an  order  nuule  in  the  action  on  November  12,  1898, 
liberty  was  given  to  the  plaintiffs  to  sell  out  of  Court 
the  residuary  real  estate  of  the  testator  in  the  cause. 
Accordingly  the  plamtiffs  put  up  the  real  estate  for  sale 
by  auction  on  Janiuii*y  24,  1899,  in  11  lots.  Lots  1  to  6 
were  sold  to  one  purchaser,  Phoebe  Williams,  for 
£1,685  15s.  The  remaining  lots  were  sold  as  follows  : — 
Lot  7  to  Thomas  Williams  for  £28,  lot  8  to  John 
Lewis  (No.  1)  for  £27,  lot  9  to  Mr.  Griffiths  for  £82, 
and  lots  10  and  11  to  John  Lewis  (No.  2)  for  £24. 
^rhe  property  was  freehold  and  was  held  under  one  title. 
Separate  abstracts  were  delivered  to  each  of  the  five 
purchasers.  The  solicitor  of  the  plaintiffs  delivered  his 
bill  for  deducing  title  to  the  property  and  perusing  and 
completing  the  conveyances  on  the  basis  that  the  scale 
of  charges  established  by  Schedule  I,  part  1,  to  the 
general  order  under  the  Solicitors'  Remuneration  Act 
and  the  rules  annexed  thereto  were  applicable.  No 
objection  to  this  was  taken  by  the  plaintiffs  before  the 
Taxing  Master.  It  was  suggested  at  the  hearing 
of  this  application  that  the  scale  did  not  apply,  but  his 
Lordship  thought  that  if  there  was  any  foundation  for 
the  objection  (as  to  which  he  was  not  satisfied)  it  came 
too  late,  and  he  declineil  to  entertain  it.  By  his  bill 
the  solicitor  claimed,  under  Rule  8  of  the  rules  annexed 
to  the  schedule,  a  minimum  fee  of  £3  in  respect  of  each 
of  the  sales  to  the  four  last-named  purchasers.  The 
Master  held  that  Rule  8  did  not  apply,  and  allowed  by 
his  certificate  15s.  in  respect  of  each  of  these  four  sales. 
This  was  a  summons  taken  out  by  the  plaintiffs  to 
review  the  Master's  taxation. 
Mr.  Loehnis  appeared  for  the  plaintiffs  in  support   of 
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Uie  Boinmoiis  ;    and   Mr.  W.    L.    RichArds  for  the  de- 
fendant. 

The  proviBions  of  the  rules,  upon  the  application  of 
which  the  question  depended,  are  stated  in  his  Lord- 
ship's judgment. 

Ms.    JusTiGK   Stibliko,  in   giving  judgment,   after 
stating  the  facts,  said,— Rule  1    is  as  follows  :— '*  The 
commission  for  deducing  title   and  perusing   and  com- 
pleting eouTeyanee  on  a  sale  by  auction  is  to  be  charge- 
able on  each  lot  of  property,  except  that   where  a  pro- 
perty held  under   the   same  title  i§  divided   into   lots 
for  convenience  of  sale,  and   the   same   purchaser   buys 
several  such  lots  and  takes   one   conveyance,  and   only 
one    abstract   is   delivered,    the   commission   is   to   be 
chargeable  upon   the   aggregate   prices   of   the   lots." 
That  applies  to  all  sales  by  auction  in  lots,  whether  the 
property  is  held  under   one   title   or   not,  except  only 
where   in  the   former  case   the   same   purchaser   buys 
several    lots,  and   takes   one   conveyance  and  only  one 
abstract  is  delivered.    The  exception  applies  in  this  case 
to    the   sale   of   lots  10  and  11  to  John   Lewis   No.  2, 
bat  no  further  ;  consequently  the  commission  is  charge- 
able on  each  lot   sold  to  a  different   purchaser,  and  the 
Blaster   has  so  held.    Rule  7  says   that  **  Fractions  of 
£100  under  £50  are  to  be  reckoned  as  £50,  and  fractions 
of  £100  above  £50  are  to  be  reckoned  as  £100."    The 
Master  has  applied  this  rule  in  allowing   15s.  in  respect 
of  each  of  the  four  sales  as  above   mentioned.    Rule   8 
is  that   relied    upon    by  the   solicitor.     It  provides  : — 
**  Where  the   prescribed   remuneration   would,  but   for 
this  provision,    amount  to  less  than  £5,  the   prescribed 
remuneration  shall  be  £5,  except  on  transactions   under 
£100,  in  which  cases  the   remuneration  of  the   solicitor 
for    the   vendor,  purchaser,   mortgagor,  or   mortgagee 
is      to     be     £3.'-'      The     Taxing     Master     has    re- 
fused    to     apply    that     rule    on    the     ground    that 
the    "transaction''    to    which    the   rule   refers   was, 
in  this  case,  the  sale  of  the    whole  property  referred  to 
in  the  order  of  November  12,  1898.    It  is  contended  on 
behalf  of  the   solicitor   that   each   of    the  five  sales  re- 
sulting from   the   auction   was   a    separate   transaction 
within  the  meaning   of   Rule    8.    The  question  which  I 
have  to  decide  is  which  of   these  views  is  correct.    The 
question   is   one    of   construction  of   the   rules,  and  in 
deciding  it   little   guidance   is   to   be   gained  from  the 
consideration  that  in  a  particular  case,  or  class  of   cases, 
the  remuneration  provided  may  seem  to  be  excessive.   It 
was  observed  by  Mr.  Justice  Chitty  in  •'  /n  re  Field  " 
(29  Ch.D.,  608)  that  '*  solicitors  take  these  matters  for 
better   or  worse.    There  is,  as  I  have   often   heard  the 
late  Master  of  the  Rolls  observe,  a  kind  of  give  and  take 
in  these  matters.    They  get   more    in  one  case  and  less 
in  another,  and  for   this   reason  very   likely  in  settling 
this   scale   some     rough  and   ready    rule   for  regulat- 
ing     the     remuneration     was     laid     down."      These 
observations  apply     with     some     force     with    refer- 
ence    to      Rule     1      here      considered.      It     applies 
to  all  sales  by  auction  in   lots,    whether  all  the  lots  are 
held  under  the  same  title,  or   whether   each   lot  is  held 
under  a  separate  title.    The  labours  of  deducing  title  in 
the  former  case  may  often,  perhaps   most  often,  be  less 
than  in  the  latter  ;  still  cases  might  occur  where  the  re- 
muneration  at   the  minimurn  rate  in  respect  of  a  large 
number     of   lots    at    a   price    under    £50    would    be 
inadequate.     The   scale    of    remuneration    presumably 
has    been    fixed     so     as     roughly   to    strike    a    just 
average     in     the    different    cases    which    may    occur. 
Rule  8  speaks  of  transactions  under   £100.    **  Transac- 
tion "  there  means  the    transaction   of   some  piece  of 
business.    Whose  business  is  it  ?    The   £100   spoken  of 
is  obviously  not  a  sum  with  which  the   solicitor  is  con- 
cerned, but  one  which  concerns  the  person  who  employs 
him  ;  the  business  therefore  is  the  business  of  the  client. 
Further,  it  must  be    a   piece    of    business   to   which 
No.  14.-V0L.  XVI. 


the  rule  is  applicable  ;  the  title  of  this  schedule 
shows  that  the  rule  is  applicable  to  sales,  pur- 
chases, or  mortgages.  For  the  present  purpose  thecefofe 
the  rule  may  be  read  as  if  the  word  **  sales  "  were 
substituted  for  **  transactions.''  The  rule  also  speaks 
of  '*  prescribed  remuneration."  What  is  the  **  pre- 
scribed remuneration  "  in  the  present  case  ?  It  is  that 
spoken  of  in  Rule  1  as  commission  for  deducing  title, 
&c.,  on  a  sale  by  auction,  and  is  thereby  made  chacfe- 
able  on  each  lot  of  the  property  sold.  If  Rule  1  be 
read  in  connexion  with  Rule  8,  modified  in  the  wajr 
I  have  just  mentioned,  the  natural  meaning  of  the  i 
referred  to  in  it  is  sales  of  the  separate 
The  object  of  Rule  8  appears  to  be  to  prevent  injostioe 
being  done  tu  a  solicitor  in  cases  where  the  sost  in 
respect  of  which  his  remuneration  is  payable  is  t 
and  that  is  a  matter  just  as  necessary  to  be 
vided  for  in  cases  where  Rule  1  applies  as  where  it 
does  not.  If,  as  the  framer  of  the  rules  must  h$.v9 
considered,  it  was  right  that  solicitors  should  be  te- 
munerated  for  deducing  title  and  perusing  and  completipg 
conveyance  on  a  sale  by  auction  in  lots  by  giving  ( 
commission  chargeable  on  each  lot  separately,  it  i 
reasonable  that  they  should  be  protected  against  i 
oient  remuneration  in  oases  where  the  price  for 
lot  might  be  small.  I  therefore  come  to  the  coadasien 
that  the  contention  of  the  solicitor  is  well  founded,  sad 
think  that  the  summons  must  be  allowed. 

[Solicitors— Oreig,  Meikle,  and  Briggs,  for  Ev«bb 
and  Thomas,  Llandissil,  for  the  plaintiffs  ;  Fielder  and 
Fielder,  for  W.  Hugh  Jones,  Aberystwith,  fer  the 
defendant.] 


Q.B.   Div.         ) 
(Kennedy,  J.)      | 


1900. 
Feb.  IS^ 


THE  TTNE  AND  BLTTH  8HIP0WKING  COMPANY  (LIHirn») 
V.   LKEGH,  HARBISON,  AND  rOBWOOD.* 

Ship — Chapter-party — Demurrage— Delay  in  looJ- 
ing — Liability. 
Once  a  vessel  is  on  demurrage,  the  deaxr- 
rage  continues  payable  so  long  as  there  is  no 
act  or  default  of  the  owners  excusing  tto 
charterers. 


This  was  a  claim  for  demurrage,  and  was  heard 
an  agreed  statement  of  facts,  from  which  it  appeared 
that  the  steamship  City  of  Newcastle  was  chartered  to 
proceed  to  Poti  and  there  load  a  cargo  of  ore.  Tfae 
vessel  was  ready  to  load,  and  her  lay  days  begae  oa 
February  11,  1899,  and  expired  on  February  24,  1JI90, 
up  to  which  time  a  quay  berth  had  not  been  provided 
for  her.  While  she  lay  at  anchor  in  Poti  Roads  she  was 
injured  by  a  eoUision  on  March  4,  and  was  in  eaamt- 
quence  compelled  to  go  to  Constantinople  to  repsor. 
A  quay  berth  would  have  been  provided  for  her  <n 
March  8.  llie  vessel  returned  to  Poti,  and  was  agam 
ready  to  load  on  April  19,  but,  owing  to  the  crowdel 
oondition  of  the  port,  with  a  number  of  other  stiisMiis 
waiting  to  load,  no  quay  berth  was  provided  for  faer 
until  June  2  ;  her  loading  was  completed  on  June  9^tmSL 
she  sailed  on  June  10  for  Philadelphia,  where  certaie 
hours  were  saved  in  the  discharge.  The  ownete  mow 
claimed  demurrage  under  the  charter-party  for  54 
days  18.)  hours,  making  a  sum  of  £994  17«.  &L. 
The  charter-party  provided,  by  Clause  4,  that  **  iteacfe 
of  God  .  .  .  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigatiea  oC 
whatsoever  nature  or  kind,  and  all  unavoidable  ■fwiidMis 
or  incidents,  and  all  causes  beyond  the  control  of  Iks 
shippers,  consignees,  or  the  charterers  which  might  fre- 
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Tent  or  delay  the  deliTery  of  the  ore  at  the  port  of  Bhip- 
ment  .  .  .  were  always  matoally  excepted  ";  Clanae  6 
was  ae  follows—**  the  act  of  Qod  .  .  .  collisioiiB, 
tteaiidiDg,  and  other  accidents  of  navigation  excepted, 
even  when  oocasioneJ  by  negligenoe,  default,  or  error 
in  judgment  of  the  pilot,  master,  mariners,  or  other 
serrantsof  the  shipowners  **;  by  Clause  9  the  cargo  was 
to  be  loaded  in  ten  rmming  daya,  Sondays  and 
holidays  excepted,  and  all  hours  on  demurrage  over  and 
above  the  said  days  were  to  be  paid  for  at  the 
rate  of  15s.  per  hour.  Clause  12  provided  that,  subject 
always  to  the  exeeptians  enumerated  in  Clause  4,  ehar* 
terers  guaranteed  cargo  and  quay  berth  ready  at  Poti, 
counting  from  the  time  steamer  had  received  free 
pratique  and  written  notiee  had  been  given  to 
charterers'  agent  to  that  e£Pect,  or  lay  days  to 
count  in  accordance  with  Clause  A.  It  was  ad« 
mitted  by  the  defendants  that  they  were  liable 
for  demurrage  from  February  24  to  Msrch  4.  The 
plaintiffs  made  no  claim  for  demurrage  between  March 
4  and  April  19,  and  the  liability  of  the  defendants  for 
demurrage  from  Aptil  19  to  June  10  was  now  in   issue. 

Mr.  Carver,  Q.C.,  and  Mr.  Adair  Roche  appeared  for 
the  plaintiffs  ;  Mr.  Joseph  Walton,  Q.C.,  and  Mr.  T. 
Gardner  Horridge  for  ttie  defendants. 

Mr.  Carter  argued  that  the  collision  on  March  4 
was  a  calamity  for  which  the  plaintiffs  were  not  respon- 
sible ;  that  under  the  contract  the  ship  was  to  go  to 
Poti  and  tliere  be  loaded  in  ten  days,  and  that  the 
whole  of  the  risk,  subject  to  the  exeeptions  in  Clause  4, 
was  on  the  charterers.  The  cause  of  the  delay  was  the 
presence  of  other  steamers  at  Poti.  He  referred  to 
'*  Jones  y.  Adamson  **  (1  Ex.  D.,  60).  In  that  case  the 
vessel  was  kept  at  the  port  for  all  the  days  now 
claimed. 

Mr.  Joseph  Walton  said  that  **  Jones  v.  Adam- 
son  ''  did  not  apply.  That  was  a  case  of  damages,  but 
here  there  was  no  breach  of  contract,  the  demurrage 
days  being  provided  by  the  contract,  and  therefore  the 
exceptions  in  Clause  4  applied,  and  these  exceptions 
were  mutual.  The  loss  of  the  quay  berth  by  reason  of 
the  ship's  being  driren  to  Constantinople  was  within  the 
exceptions.  The  effect  of  Clause  12  was  exhausted 
when  the  lay  days  once  began  on  February  11.  The 
exceptions  applied  to  everything  done  or  to  be  done 
under  the  contract,  but  not  <to  damages  which 
ware  iniffered  because  the  contract  was  broken.  The 
crowded  condition  of  the  port  from  April  19  to  June  2 
was  a  cause  beyond  the  control  of  the  charterers. 

Mr.  Carver,  in  reply,  cited  "  Kay  v.  Field  "  (10 
Q.B.D.,  241). 

Mr.  Justice  Kenvbdy,  in  giving  judgment,  said 
that  he  had  come  to  the  conclusion  that  when  the  vessel 
was  once  in  a  position  where  the  owner  could  say  that  she 
was  on  demurrage,  unless  there  was  some  act  or  default 
of  the  owners  excusing  the  charterers,then  demurrage  con- 
tinued payable.  In  this  case,af  ter  the  demurrage  obligation 
had  begun  to  operate,  the  vessel  was  run  into  by  another 
ship,  and  the  master  properly  went  to  Constantinople 
to  repair.  Very  rightly  no  claim  was  made  for  de- 
murrage during  the  period  of  repair.  She  was  not  at 
Constantinople  by  reason  of  any  violation  of  the  charter- 
party  ;  she  was  there  for  a  good  reason  excusing 
her  as  between  owner  and  charterer.  During  that  time 
no  claim  could  be  made  by  or  against  the  owner.  The 
period  of  demurrage  was  renewed  on  her  return  to  Poti. 
It  could  not  be  said  that  there  was  an  exception 
that  protected  the  charterer  from  liability,  nor  that 
because  the  charterer  could  not  get  a  berth  he  was 
protected,  because  it  was  a  cause  beyond  his  control. 
Once  the  demurrage  period  began  it  continued  until  the 
occurrence  of  some  act  for  which  the  shipowner  was  re- 
sponsible. 

Judgment  for  the  plaintiffs. 


[Solicitors^Maples,  Teesdale,  aodOo.,  for  Bram- 
well  and  Bell,  Newcastle-on-Tyne  ;  Field,  Roscoe,  and 
Co.,  for  Batesons,  Sonst  and  Wunahurst,  Liverpool.] 


Q.B.  Div.       > 
-         >.  J.)  J 


1900. 
(Kennedy,  J.)  j  Feb.  14. 

FAWGETT  AND  CO.  Y.  BAIRD  AND  CO.* 

Ship— Oharteivparty— Demurrage— "  Cargo  to  be 
discharged  with  customary  steamship  despatch 
as  fast  as  steamer  can  deliver  "—Port  of  West 
Hartlepool — ^Insufficient  supply  of  railway 
wagons. 

In  this  case  the  plaintiffs  were  the  owners  of  the 
steamship  Atlantic,  and  the  action  was  brought  to 
recover  £231  under  a  charter-party  for  demurrage,  ex- 
penses, and  freight,  but  at  the  trial  the  only  item  in  the 
plaintiffs'  claim  which  was  not  admitted  was  a  claim 
for  £60  for  demurrage  at  West  Hartlepool,  the  port  of 
discbarge.  The  cargo  was  a  timber  cargo,  consisting  of 
571  standards  of  short  pit-props.  The  charter-party 
provided  that  the  cargo  should  be  discharged  **  with 
customary  steamship  despatch  as  fast  as  steamer  can 
deliver.''  The  vessel  arrived  at  West  Hartlepool  on 
July  15  and  the  discharge  began  on  that  day.  The 
method  of  discharge  adopted  at  West  Hartlepool  is  for 
the  ship  to  discharge  the  cargo  on  to  the  quay,  and  for 
the  receiver  to  load  it  from  the  quay  on  to  railway 
trucks  which  stand  on  rails  parallel  to,  but  not  along- 
side, the  ship.  In  this  case  the  ship  employed  a 
stevedore  to  carry  out  the  discharge,  and  the  receivers 
of  the  cargo,  the  defendants,  employed  a  different  firm 
to  load  the  timber,  whidi  was  stacked  on  the  quay  by 
the  ship's  stevedore,  into  the  railway  trucks.  Hie 
discharge  was  completed  on  Friday,  July  21.  The 
plaintiffs  alleged  that  it  ought  to  have  been  finished  on 
Wednesday,  the  19th,  and  that  the  delay  was  due  to  the 
default  of  the  defendants  in  not  having  sufficient  men 
at  work  so  as  to  clear  the  quay,  whereby  the  quay 
became  blocked,  and  the  disobarge  from  the  ship  was 
hindered.  The  defendants'  case  was  that  the  quay  wan 
never  blocked,  and  that  delay,  if  any,  was  due  to  an 
insufficient  supply  of  railway  wagons,  for  which  the 
defendants  said  they  were  not  liable.  The  defendants 
also  called  witnesses  to  prove  that,  according  to  the 
custom  at  West  Hartlepool,  the  receiver  is  not  bound  to 
remove  any  of  the  cargo  from  the  quay  until  the  whole 
cargo  has  been  put  out  of  the  ship  and  stacked  on  the 
quay,  and  that  if  the  quay  space  at  one  berth  is  not 
sufficient  for  this  to  be  done  the  ship  must  go  to 
another  berth.  The  case  was  heard  on  two  days  last 
week,  when  a  large  number  of  witnesses  were  called  by 
both  sides,  the  existence  of  the  alleged  custom  being 
denied  by  the  plaintiffs'  witnesses,  and  the  case  was 
adjourned  to  yesterday  for  argument. 

Mr.  Robson,  Q.C.,  and  Mr.  J.  Southall  appeared  for 
the  plaintiffs  ;  Mr.  Rufus  Isaacs,  Q.G.,  and  Mr.  H.  F. 
Manisty  for  the  defendants. 

Mb.  Justice  Kennedy,  in  delivering  judgment, 
after  referring  to  the  terms  of  the  charter-party,  said 
that  he  did  not  think  there  was  any  doubt  as  to  the  law 
applicable  to  this  case.  Prima  facie  the  receiver  was 
bound  to  receive  the  cargo  as  fast  as  the  steamer  could 
deliver  ;  but  his  obligation  was  usually  qualified  by 
words,  such  as  "  customary  steamship  despatch  "  or 
**  ordinary  custom  of  the  port,"  which  meant,  as  ex- 
plained judicially,  the  user  of  those  facilities  which  the 
customary  method  of  discharge  at  the  port  gave  for  the 
particular  kind  of  cargo.  His  Lordship  expressed  sur- 
prise at  hearing  that  at  West  Hartlepool,  there  being 
the   facilities  there   were,  the  defendants   were  setting 
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op  for  the  first  time  in  Court  «  custom  not  to  use  those 
facilities.  Hie  custom  alleged  was  one  which  would  be 
injurious  to  the  port,  and  had  not  been  proved  to  his 
Lordship's  satisfaction  to  exist.  According  to  the  case 
of  **  Ly)e  Shipping  Company  ▼.  Corporation  of 
Cardiff  '*  (reported  ante,  p.  66),  the  facilities  of  the 
port  must  be  used  by  the  receivers  so  as  to  give  the 
ship  as  quick  a  discharge  as  possible,  but  the  current  of 
the  authorities  was  that  if  there  was  a  failure  in  the 
•apply  ot  facilities  of  the  port,  that  was  to  say,  in  the 
present  case,  railway  wagons,  the  charterer  was  not  to 
blame  where  the  words  **  custom  of  the  port  ''  were 
used  in  the  charter-party.  His  Lordship  reviewed  the 
evidence,  and  held  that  the  custom  alleged  was  not 
proved  and,  moreover,  would  be  unreasonable  ;  that 
there  had  on  one  day  been  some  delay  owing  to  the 
defendants  not  having  sufficient  men  at  work,  but  that 
this  delay  was  made  up  for  by  overtime  ;  and  that  the 
plaintiffs  had  not  proved  that  the  defendants  could  have 
obtained  more  railway  wagons.  His  Lordship,  there- 
fore»  came  to  the  conclusion  that  there  was  no  delay 
for  which  the  defendants  were  responsible.  There 
would  be  judgment  for  the  defendants.  His  Lordship 
disallowed  the  costs  of  the  witnesses  called  by  the 
defendants  to  prove  the  alleged  custom. 

[Solicitors — Holman,  Binlwood,  and  Co.  ;  Bell, 
Brodriek,  and  Gray,  for  Harrison  and  Barker,  West 
Hartlepool.] 


Q.B.  Div.         I  1900. 

(Buoknill,  J.)     j  Feb.  14. 

BEOINA  V.  EDMUND  LAW.» 

Criminal  Law— Practice— Costs — Prosecution  for 
illegal  practices    at    a  municipal   election — 
Municipal  Elections  (Corrupt  and  Illegal  Prac- 
tices) Act,  1884. 
Private  prosecutor  ordered  to  pay  defendant's 

costs  of  an  unsuccessful  prosecution  for  illegal 

practices  at  a  municipal  election. 


The  facts  of  this  case  sufficiently  appear  from  the 
following  written  judgment  of  hh  Lorddiip  : — 

Mb.  Justicx  Bucknill  said  :~The  question  I 
have  to  decide  is  whether  in  this  prosecution  of  Edmund 
Law,  which  was  tried  before  me  at  the  last  assizes 
holden  at  Cardiff,  the  defendant,  who  was  acquitted,  is 
entitled  to  recover  from  the  prosecutor  his  costs  sus- 
tained by  him  by  reason  of  such  indictment.  The 
Indictment  was  preferred  by  a  private  prosecutor  under 
the  Municipal  Elections  (Corrupt  and  Illegal  Practices) 
Act,  47  and  48  Vict.,  cap.  70,  for  treating  at  a  muni- 
eipel  election,  and  after  the  case  for  the  prosecution 
was  closed  I  directed  the  jury  to  find  a  verdict  of 
acquittal.  Application  was  then  nuide  to  me  by  the 
learned  counsel  for  the  defendant  that  I  should  make 
an  order  giving  him  his  costs,  but,  for  reasons  which  I 
need  not  now  repeat,  I  declined  to  exercise  such  a  dis- 
cretion if  it  was  open  to  me  to  do  so,  but  I  reserved 
the  qnestion  whether  the  defendant  was  entitled  to  his 
costs  for  further  consideration  as  there  was  no 
opportunity  at  the  time  to  consider  the  statutes  relating 
to  the  subject.  The  matter  has  now  been  argued  before 
me  and  my  attention  has  been  drawn  to  those  Acts  of 
Parliament  which  govern  the  question.  They  are  three 
in  nnmber.  I  will  first  refer  to  the  latest  of  them.  It  is 
the  Municipal  Elections  (Corrupt  and  Illegal  Practices) 
Act,  1884,  47  and  48  Vict.,  cap.  70.  By  section  30, 
it  is  enacted  that  "  Subject  to  the  other  provisions  of 
Ihia  Act,  the  procedure  for  the  prosecution  of  a  corrupt 
or  illegal  practice  or  any  illegal  payment,   employment, 
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or  hiring  committed  in  reference  to  a  municipal 
election,  and  the  removal  of  any  incapacity  incurred  by 
reason  of  a  conviction  or  report  relating  to  any  such 
offence,  and  the  duties  of  the  Director  of  Public 
Prosecutions  in  relation  to  any  such  offence  (including 
the  grant  to  a  witness  of  a  certificate  of  indemnity) 
shall  be  the  same  as  if  such  offence  had  been  committe  1 
in  reference  to  a  Parliamentary  election,  and  sections 
45  and  46  and  sections  50  to  57  (both  inclusive) 
and  sections  59  and  60  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  shall  apply  accord- 
ingly as  if  they  were  re-enacted  in  this  Act  with 
the  necessary  modifications."  Now  one  of  these  sections 
so  applied  to  that  Act  is  the  53rd,  and  that  section  is 
in  the  following  terms  : — **  Sections  10,  12,  and  13  of 
the  Corrupt  Practices  Prevention  Act,  1854,  and  section 
6  of  the  Corrupt  Practices  Prevention  Act,  1363 
(which  relate  to  prosecutions  for  bribery  and  other 
offences  imder  those  Acts),  shall  extend  to  any  prosecu- 
tion on  indictment  for  the  offence  of  any  corrupt 
practice  within  the  meaning  of  this  Act.  .  .  ."  It  is 
therefore  dear  that  section  12  of  the  Corrupt  Practices 
Prevention  Act,  1854,  is  to  be  read  into  the  Act  of  1884 
and  that  its  provisions  extend  to  any  private  prosecution 
on  indictment  for  the  offence  of  any  corrupt  practice 
within  the  meaning  of  that,  the  1884,  Act.  The  12th 
section  is  as  follows  : — '*  In  case  of  any  indictment  or 
information  by  a  private  prosecutor  for  any  offence 
against  the  provisions  of  this  Act,  if  judgment  shall  be 
given  for  the  defendant,  he  shall  be  entitled  to  recover 
from  the  prosecutor  the  costs  sustained  by  the  defendant 
by  reason  of  such  indictment  or  information,  such  costs 
to  be  taxed  by  the  proper  officer  of  the  Court  in  which 
such  judgment  shall  be  given."  Now,  going  back  to  the 
SOth  section  of  the  1881  Act,  we  see  by  reference  to  the 
Acts  of  1883  and  1854  that  section  12  of  the  1854  Act 
applies  to  the  procedure  for  proECCutions  under  the 
1884  Act,  and  all  other  proceedings  in  relation  thereto 
with  the  necessary  modifications.  It  was  urged  by 
counsel  for  the  prosecution  that  section  30  of  the  Act 
of  1884  applies  only  to  the  procedure  for  the  prosecu- 
tion of  a  corrupt  or  illegal  practice,  and  not  to  a  ques- 
tion of  costs,  but  that  cannot  be  so  for  two  reasons, 
the  first  of  which  is  that  the  section  provides  that  the 
incorporated  sections  of  the  Act  of  1883  apply  not  only 
to  the  procedure  for  the  prosecution  in  such  cases,  but 
to  all  other  proceedings  in  relation  thereto,  and  the 
second  reason  is  that  section  12  of  the  Act  of  1854  deals 
only  with  costs,  and  the  right  of  a  defendant  who  has 
had  judgment  given  in  his  favour  to  recover  them  from 
the  private  prosecutor.  That  section  deals  with  nothing 
else.  It  is,  therefore,  clear  to  me  that  the  defendant 
in  this  prosecution  is  entitled  to  recover  from  the 
private  prosecutor  the  costs  sustained  by  him  by  reason 
of  the  indictment  which  was  preferred  against  him, 
such  costs  to  be  taxed  by  the  prop?.r  officer  of  the 
Court  in  which  the  judgment  of  acquittal  was  given. 

Mr.  B,  Francis-Williams,  Q.C.,  Mr.  Ivor  Bowen, 
and  Mr.  Bowen  Davies  appeared  for  L^w  ;  and  Mr. 
S.  T.  Evans  for  the  prosecutor. 

[Solicitors— Riddell,  Vaiaey,  and  Co.,  for  Viner, 
Leeder,  and  Morris,  Swansea,  for  Law ;  T.  J.  Hughes, 
for  the  prosecutor.] 


Q.B.  Div.  (ChanneU  and  )  1900. 

Bncknill,  JJ.)  j  Feb.  14. 

VASNHAM  yUNT,  &C.,  C0MPA17T  ▼.  FAItKHAM  UNION.* 

Bating— Rateable  ralne — Mode  of  assessmentr— 
Oocnpation  of  gravel  pits. 


This  was  an  appeal  by  case  stated  from  the  justices  of 
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Bitting  in  quarter  sessions.  The  Fambam  Flint, 
Ganel,  and  Sand  Company,  the  appellants,  appealed 
texm  a  poor-rate  for  the  pariah  of  Famham,  in  which 
ifae  an>ellant8  were  rated  as  occupiers  of  a  gravel  pit. 
Hie  j^ecial  sessions  confirmed  the  rate,  and  dismissed 
ilbe  appeal.  The  quarter  sessions  allowed  the  appeal, 
flabjsct  to  the  case,  and  amended  the  rate,  assessing  the 
valw  of  the  gravel  pit  at  £252  gross,  and  £240 
oAcdble.  The  question  raised  and  the  facts  on  which  it 
vas  hased  appear  from  the  judgments. 

Mr.  R.  C.  Glen  appeared  for  the  appellants  ;  and  Mr. 
Maiafaall,  Q.C.,  and  Mr.  Ryde  for  the  respondents. 

Kr.  Justice  Bucknill,  in  giving  judgment, 
SBid»— The  question  for  oar  opinion  is  whether 
IZie  Court  of  quarter  sessions  for  the  County  of 
Baney  has  rated  the  Famham  Flint,  Gravel,  and 
Saad  Company,  in  a  rate  for  the  relief  of  the  poor, 
em  a  principle  which  can  he  upheld  in  law.  The  material 
fads  may  be  shortly  stated.  The  Famham  Flint, 
Ikcw,  Company,  whose  business  is  that  of  gravel 
aad  sand  merchants,  entered  into  three  agreements, 
anSDvgst  others,  with  the  owner  of  a  bed  of  gravel, 
iridch  were  dated  June  24,  1897,  April  16,  and  Novem- 
ber 14,  1898,  respeetively,  by  which  they  bought  of 
loBi  the  gravel  in  three  separate  plots  of  ground  which 
-were  marked  out  for  the  purpose.  The  purchasers  had 
m  certain  time  in  which  to  remove  the  gravel,  level  the 
ffmmd^  replace  the  top  soil,  and  restore  the  plots  to 
tbe  owners.  There  is,  in  my  opinion,  no  statement  in 
Ibe  caae  to  justify  this  Court  in  treating  the  land  com- 
ynBBd  in  these  agreements  as  forming  one  continuous 
mmu  By  the  agreement  of  June  24,  1897,  the  gravel  in 
cne  acre  and  a  half  was  sold  to  the  company,  the  price 
huBg  £150,  and  the  period  of  possession  one  year  and 
a  half,  but  in  the  other  two  agreements  the  plots  of 
land  were  one  acre  each  and  the  price  for  each  was 
£150,  the  period  of  possession  being  one  year  from  the 
daAe  of  the  respective  agreements.  The  poor-rate  which 
is  the  subject  of  this  appeal  was  made  on  December  8, 
1898.  At  that  time  tbe  company  was  in  rateable 
oocnpation  of  the  three  plots,  but  in  November  they  bad 
cadbaested  all  the  ground  from  the  acre  and  a  half 
which  they  bought  on  June  24,  1897,  and  on  Septem- 
Ikt  1  they  had  exhausted  all  the  ground  bought  on 
April  15,  1898.  Those  two  and  a  half  acres  were  at 
tin  time  of  making  the  rate  used  as  storage  places 
for  gravel  in  connexion  with  other  lands  occupied 
bj  the  company.  The  gravel  bought  by  the  company 
en  November  14,  1898,  was  being  worked  by  them  on 
Deeember  8,  1898.  On  these  facts,  the  Court  uf 
tpmrter  sessions  held  that  the  annual  value  of  the 
three  and  a  half  acres  at  the  time  of  the  making  of  the 
late  ought  to  be  taken  at  the  amount  of  rent  or 
loyalty  at  which  the  same  could  then  be  reasonably  ex- 
pected to  be  let  on  a  yearly  tenancy,  regard  being  had 
to  the  value  of  the  gravel  in  the  unexhausted  acre, 
added  to  the  value  of  the  two  and  a  half  acres  which 
-were  exhausted  of  gravel,  but  were  u^ed  for  storage 
pmposes  only,  and  on  that  the  Court  found  that  the 
anMxmt  at  which  the  three  and  a  half  acres  would,  in 
fact,  be  so  let  was  £262,  at  which  sum  they  fixed  the 
cross  estimated  rental  and  assessed  the  rateable  value 
ai  £240.  On  the  part  of  the  guardians  of  the  Famham 
UmoD  it  was  argued  that  the  rateable  value  should  be 
assessed  either  on  the  output  of  gravel  during  the  year 
preceding  the  making  of  the  rate  from  so  much  of  (he 
lespective  plots  of  land  as  was  in  the  occupation  of  the 
eoa^waj  at  any  time  during  that  year,  based  upon  a 
royalty  measured  by  the  market  value  of  the  gravel,  or, 
seeondly,  that,  as  at  the  time  of  making  the  rate  the 
company  were  and  had  been  working  gravel  at  the  rate 
of  at  least  two  acres  a  year,  they  mast  be  rated  at  the 
fun  annual  value  of  sudi  two  acres.  In  support  of  the 
irst  contention    **  Reg.  ▼.  Abney  Park  Cemetery  Com- 


pany  "  (L.R.,  8  Q.B.,  515)  was  cited,and  in  support  of 
the  second  '*  Reg.  v.  Whaddon''  (L.R.,10  Q.B.,  280). 
His  Lordship  having  discussed  and  distinguished  these 
two  cases  proceeded  : — So  long  as  there  was  any  gravel 
in  these  three  plots  of  land  it  may  be  that  the  rateable 
value  would  be  unaffected.  I  offer  no  opinion  on  that 
point,  but,  as  soon  as  any  one  or  more  of  them  were 
exhausted  of  the  gravel  that  had  been  in  them  and  they 
were  incapable  of  beneficial  occupation  except  as  storage 
places  for  gravel,  I  am  of  opinion  that  they  could  only 
be  rated  upon  their  actual  existing  value  at  the  time 
when  the  rate  was  made — in  other  words,  it  is  not  the 
past,  nor  the  prospective,  but  the  actual  value  of  the 
hereditament  that  is  to  be  taken  as  the  basis  of  assess- 
ment, or,  as  Mr.  Justice  Blackburn  said  in  **■  Staley  v. 
Overseers  of  Castleton  »'  {dd  L.J.,  M.C.,  182),  *'  The 
Legislature  intended  the  rate  should  be  made  upon  the 
rent  which  might  reasonably  be  expected  from  a  tenant 
who  took  the  property  from  year  to  year  rebus  sic 
starUibiu.  .  .  ."  In  my  judgment,  the  present  case 
is  more  like  a  brickfield  or  a  mine  both  of  which  are« 
whilst  being  worked, approaching  the  period  of  final  exhaus- 
tion. So  long  as  they  are  being  worked  as  brickfields  or 
mines  and  there  is  nothing  to  show  that  the  profits  of 
the  rating  year  may  not  be  as  good  as  the  profits  of  the 
past  year,  then  that  year  may  be  taken  as  the  basis  of 
the  next  if  no  better  can  be  f  otmd  ;  but  where  the  brick- 
field or  the  mine  has  been  worked  out  and  exhausted,  as 
in  the  case  of  these  two  and  a  half  acres,  and  can  therefore 
be  no  longer  worked  for  the  sole  purpose  for  which  they 
were  acquired,!  cannot  agree  to  the  proposition  that  their 
rateable  value  remains  unaffected  simply  because  they 
are  still  occupied  under  the  terms  of  the  respective 
contracts  made  with  the  owner  of  the  land.  Referring 
to  ''  Rex  V.  Bedworth  ''  (8  East,  387),  whidi  he  cited 
with  approval,  his  Lordship  said  :— I  think  the  Coart  of 
sessions  has  proceeded  in  this  ease  on  the  same 
principle  (as  in  that  case)— that  is  to  say,  that  the 
two  and  a  half  acres  were  valueless  for  the  purpose  for 
which  they  were  acquired,  and  that  they  could  only  be 
assessed  at  the  actual  value  of  their  oocnpation  at  the 
time  of  the  making  of  the  rate  in  question.  For  these 
reasons  I  am  of  opinion,  although  I  say  so  with  much 
misgiving,  being  in  disagreement  with  my  Brother 
Channell,  that  this  appeal  should  be  dismissed. 

Mb.  Justice  Chanstell,  after  stating  the  facts  as 
above,  proceeded, — ^The  appellants  take  the  land  from 
the  landowner  from  time  to  time  in  small  plots,  usually 
of  one  acre  at  a  time.  Hey  buy  the  gravel  under  the 
plot,  or,  rather,  so  much  of  the  gravel  under  it  as  they 
can  get  in  a  limited  time  (usually  a  year),  pay  a  lump 
sum  (usually  £175)  for  the  gravel,  and  also  pay  for  the 
levelling  of  the  land  at  the  end  of  the  year  or  other  period 
for  which  they  take  the  plot,  which  levelling  costs 
about  £40  per  acre.  Tbey  also  pay  some  sums  for  costs. 
Under  one  agreement  (that  of  June,  1897)  they  paid  less 
than  under  the  other  agreements,  apparently  because 
the  bed  of  gravel  in  the  plot  was  less  deep  or  not  so 
good  in  quality  as  the  gravel  under  the  other  plots. 
They  have  no  contract  with  the  landowner  whereby  he 
is  bound  to  sell  them  gravel  under  other  land  when  the 
plots  they  hold  are  exhausted,  but,  in  fact,  he  has  other 
land  adjoining  under  which  there  is  gravel,  and  he  had, 
prior  to  the  rate  in  question,  been  in  the  habit  of 
making  successive  agreements  with  them,  and  he  has 
continued  to  do  so  since  the  rate.  Now,  as  a  general 
rule,  property  is  rated  at  its  existing  value  at  the  time 
of  the  making  of  the  rate.  You  have  to  find  what  the 
hypothetical  tenant  from  year  to  year  might  be  expected 
to  give  for  the  hereditament  in  its  state  at  that  time. 
If,  therefore,  the  gravel  had  prior  to  this  rate  been 
taken  from  the  two  and  a  half  acres  in  some  way  other 
than  by  the  user  of  the  land  in  respect  of  which  the 
rate  has  to  he   imposed,  I   think  the    quarter  sessions 
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here  would  have  been  right  iii  rating  the  two  an<l  a  half 
acres  at  storage  value  only.  The  case  would  then  be  the 
same  as  that  of  buildings  on  a  property  being  burnt 
down  shortly  before  the  rate,  and  the  rate  then  would 
be  on  the  value  of  the  land  without  the  buildings.  But 
I  am  of  opinion  that  where  the  rateable  user  itself 
causes  the  dinunation  of  value  the  rule  is  not  quite  so 
simple.  The  rule  then  is,  I  think,  that  any  partial 
exhaustion  of  the  subject-matter,  so  long  as  the  special 
user  continues,  in  no  way  affects  the  rateable  value, 
mad  that  it  is  only  when  the  special  user  ceases,  by 
reason  of  the  complete  exhaustion  of  the  subject- 
matter  or  otherwise,  that  the  rateable  value  is  affected. 
It  then,  of  course,  ceases  altogether.  The  cases  which 
throw  most  light  on  the  mode  of  rating  such  properties 
are  ••  Reg.  v.  Westbrook  *'  and  **  Reg.  v.  Everest  " 
(reported  together  10  Q.B.,  178),  and  ••  Reg.  v. 
Abney  Park  Cemetery  Company  "  (L.R.,  8  Q.R.,  515) 
and  ••  Reg.  V.  Whaddon  "  (L.R.,  10  Q.B.,  230). 
The  rating  of  such  properties,  without  allowing  for  a 
renewal  fund,  is  somewhat  anomalous,  but  it  is  clearly 
establishel  by  **  Reg.  v.  Westbrook  "  that  they  are  to 
be  so  rate  J.  An.l,  indeovl,  it  is  obvious  that  any  allow- 
Mice  to  keep  the  property  in  a  state  to  command  the 
rent  would  in  these  cases  absorb  the  whole  rateable 
value  arising  from  the  special  use  of  the  property.  If 
the  exhaustion  of  the  material  by  the  working  in  respect 
of  which  the  rate  is  impose  1  is  to  be  taken  into  account 
in  the  same  way  as  an  alteration  in  the  value  of  the 
proper^  caused  in  another  way,  the  rateable  value  of 
the  hereditament  must  vary  from  day  to  day,  and  be 
continually  diminishing.  Iliat,  I  think,  cannot  be.  The 
value  of  the  here  litament  for  rating  purposes  depends 
not  on  the  quantity  of  the  material— in  this  case  gravel 
<— remaining  on  the  property  to  be  worked,  but  on  the 
amount  of  the  profitable  working  which  is  going  on  at 
the  <late  of  the  rate.  In  these  cases  it  is  all  important 
to  remember  that  the  value  for  rating  purposes  depenls 
4in  the  value  of  the  occupation  and  not  on  the  value  of 
the  corpus  of  the  property  occupie  1.  The  latter  in  these 
cases  is  constantly  diminishing,  but  the  former  is  or 
may  be  constant,  until  at  last  it  ceases  altogether  by 
the  exhaostion  of  the  coi-pus.  To  rate  such  properties 
jon  first  have  to  find  the  amount  or  rate  of  working, 
and  then  find  how  much  a  hypothetical  tenant  from  year 
to  year  would  give  by  the  year  for  the  right  to  work  at 
that  rate.  It  may  be  that  there  is  not  enough  gravel 
remaining  for  any  one  to  work  for  a  whole  year,  but 
that  is  immaterial.  The  problem  is  to  find  the  value 
for  a  year  of  that  enjoyment  of  the  property  which  the 
occupier  is  in  fact  having  at  the  date  of  the  rate 
irrespective  of  the  question  whether  that  enjoyment  by 
the  occupier  can  or  cannot  continue  for  a  year.  His 
Lordship  discussed  **  Reg.  v.  WLaddon,''  which  he 
considered  to  be  an  authority  in  point,  and  **  Reg.  v. 
Abney  Park  Cemetery  Company,*'  and  proceetled  :— It 
veems  to  me  that  where  the  overseers  or  assessment 
committee  have  to  rate  a  property  in  respect  of  a 
^neficial  use  which  is  being  male  of  it,  which  use  is 
celf-destructive,  what  they  have  to  do  is  this— They 
must  ascertain  what  amount  of  use  the  actual  tenant 
has  been  making  and  continues  to  make  of  the  pro- 
perty,  and  then  ascertain  what  a  tenant  would  give  for 
liberty  to  make  that  amoimt  of  use  of  the  property 
from  year  to  year,  independently  of  the  question 
whether  there  is  or  is  not  enough  of  the  property 
remaining  for  the  tenant  to  be  able  to  go  on  making 
that  use  for  a  whole  year.  Thus  in  the  case  of  a 
gravel  pit  they  must  fin  I  at  what  rate  per  annum 
the  tenant  is  digging,  anl  then  fin  I  the  annual 
value  of  the  right  to  dig  at  that  rate.  Applying  this  in 
the  present  case  and  going  back  as  far  as  the  facts  stated 
in  the  speeial  case  enable  ns  to  do,  we  find  that  on 
June  24,  1897,  the  appellants  acquired  the  right  to  dig. 


and,as  I  understand,  then  bei^an  to  dig,  gravel  under  an 
acre  and  a  half , which  they  completely  dug  out  in  March, 
1898.  On  April  15,  1808,  they  acquired  the  like  right 
unler  one  acre,  which  they  completely  dug  out  by 
September  1.  On  November  14,  1K1I8,  they  acquired 
another  acre,  which  they  were  digging  on  December  8, 
1898,  when  the  rate  was  ma:le.  When  they  completely 
dug  out  that  acre  does  not  appear  (nor,  of  course,  could 
it  be  known  when  the  rate  was  ma<le),  but  as  they  took 
another  plut  on  March  21,  1899,  it  was  probably  shortly 
before  that.  The  sul^equent  taking  is  only  material  to 
show  now  that  which  might  at  the  time  have  been  shown 
by  direct  evidence — viz.,  that  at  the  date  of  the  rate, 
December  8,  the  appellants  were  digging  as  before  and 
had  not  begun  to  dig  slower  than  the  average  rate  at 
which  they  had  been  digging.  That  average  rate  appears 
to  me  to  be  about  the  rate  of  two  acres  per  annum, 
rather  more  if  anything,  as  they  exhausted  the  acre 
taken  April  15,  1898,  in  four  months  and  a  half.  I 
think,  therefore,  that  just  as  in  **  Reg.  v.  Whaddon  " 
the  appellants  were  rated  at  coprolite  value  on  ten  acres 
(though  at  the  date  of  the  rate  6]  acres  had  been 
already  exhausted,  and  only  3^  of  the  ten  acres  then  in 
their  occupation  still  contained  coprolites)  because  they 
were  working  out  the  3^  acres  at  the  rate  of  ten  acres 
per  annum,  so  here  the  appellants,  though  at  the  date 
of  the  rate  they  were  only  working  gravel  in  one  acre, 
must  be  rated  for  the  3^  acres  on  the  gravel  pit  value 
of  at  least  two  acres  inasmuch  as  they  were  working 
both  during  the  preceding  year,  and  up  to  and  at  the 
date  of  the  rate  so  far  as  appears  at  the  rate  of  two 
acres  per  annum.  In  this  case  there  seems  no  reason  for 
not  taking  thtj  sums  paid  by  the  appellants  as  a  measure 
of  what  the  hypothetical  tenant  would  be  likely  to  pay, 
and,  in  fact,  the  quarter  sessions  did  so,  as  I  understand 
they  assessed  the  gravel  pit  value  at  £220  per  acre, 
being  the  £175,  the  £40  cost  of  restoring,  and  the  £5 
costs.  If,  therefore,  the  appellants  ought  to  have  been 
rated  for  their  occupation  on  the  footing  that  they  were 
working  at  the  date  of  the  rate  as  they  had  been  pre- 
viously at  the  rate  of  two  acres  of  gravel  per  annum, 
the  original  rating  at  £420  press  was  not  excessive,  and 
althongh  the  calculations  which  I  have  made  from  figures 
in  the  special  case  are  probably  not  quite  accurate, 
and  the  dates  in  the  special  case  are  probably  not 
sufficient  to  enable  us,  if  we  had  to  do  so,  to  fix 
exactly  the  proi)er  amount  at  which  the  appellants 
should  be  rated,  it  is  enough  for  me  to  say  that 
the  facts  stated  in  the  special  case  show  no  ground  for 
reducing  the  rate.  I  have  dealt  with  the  case  so  far  as 
I  think  it  ought  to  be  dealt  with,  as  one  occupation  of 
the  3^  acres.  It  really  was  one  gravel  pit,  and  occupied 
and  worked  as  such.  But  I  ihink  that  even  if  the 
exhausted  2^  acres  on  the  two  earlier  lettings  are  to  be 
treateil  separately  and  rated  at  storage  value  only,  the 
remaining  acre  should  be  rated  at  approximately  double 
the  sum  at  which  the  qi^rter  sessions  have  rated  it, 
because  I  think  the  appellants  were  working  it,  at  the 
date  of  the  rate,  at  the  rate  of  getting  two  acres  of 
gravel  per  annum.  And  I  do  not  think  we  are  excluded 
from  considering  that  question  by  reason  of  the  quarter 
sessions  having  found  the  value  in  fact.  They  only  so 
found  subject  to  the  case,  and  state  the  facts  with  a 
view  to  our  deciding  it.  I  put  the  case  thus: — If  a  man 
pays  £100  for  the  privilege  of  taking  all  the  gravel  out 
of  a  plot  of  land  in  a  year,  and  he  digs  uniformly 
throughout  the  year,  I  should  say  that  the  gross  value 
of  his  occupation  during  the  year  is  £100,  and  that  is 
so  all  through  the  year,  though  he  exhausts  the  land  by 
digging  the  last  load  of  gravel  on  the  last  day  of  the 
year.  I  think  that  must  be  admitted.  I  think  also 
that  if  he  does  not  dig  uniformly  but  digs  out  all  the 
gravel  in  the  first  six  months,  continuing  to  occupy 
during  the   second    six  months,  the  gross  annual  valae 
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during  the  second  six  months  as  well  as  during  the  first 
is  still  £100,  but  if  not,  and  if,  as  the  quarter  sessions 
have  held,  the  yalue  during  the  second  six  months  is 
nil  (or  storage  value  only  which  for  the  purposes  of  the 
argument  is  the  same  thing),  then  it  follows  that  the 
value  of  the  first  six  months'  occupation  is  the  whole 
£100  which  he  pays — that  is  to  say,  that  the  annual 
value  during  that  six  months  is  £200  per  annum.  In 
either  way,  therefore,  tiie  quarter  sessions  seem  to  me 
wrong.  His  Lordship  concluded^— I  think,  therefore, 
that  the  proper  order  to  be  made  is  to  allow  with  costs 
the  appeal  to  us,  quash  the  order  of  quarter  sessions, 
and,  making  the  order  which  the  quarter  sessions  should 
have  made,  dismiss  with  costs  the  appeal  to  quarter 
sessions  against  the  rate  ;  but,  as  the  Court  is  equally 
divided,  I  am  of  opinion  that  the  appeal  fails,  ani  cou- 
sequently  that  the  order  which  has  to  be  made  is  that 
the  appeal  be  dismissed.  Under  the  circumstances  it 
will  be  dismissed  without  costs,  and  leave  to  appeal,  if 
necessary,  is  given. 

[Solicitoi-s— Jackson,  Famham,  for  the  appellants  ; 
Johnson,  Wetherall,  and  Sons,  for  Potter  and  Crund- 
^'ell,  Famham,  for  the  respondents.] 


1900. 
Feb.  15. 


House  of  Lords  f  Lord  Halsbury,  L.C. ,  ) 
Lords  Macnagliteu,  Morris,  Shand,  \ 
James  of  Hereford,  and  Brampton)  I 

EARL  OBEY  V.  THE  ATTORNEY-GENERAL.* 

Revenue — Estate  duty— Settlement — Reservatiori 
of  Interest  to  settlor — Duty   payable  on   death 
of  settlor — Finance   Act,    1894,     sees.    1   and 
2  (1). 
Decision  of  the  Court  of  Appeal    (14  The  Times 

L.R.,  585)  affirmed. 


This  was  an  appeal  under  the  Finance  Act,  1894,  the 
question  being  whether  or  not  the  present,  the  fourth. 
Earl  Grey  is  liable  to  pay  estate  duty  on  the  principal 
value  of  the  whole  of  the  property  the  thirtl  earl  com- 
prised in  two  indentures  of  18^:^5  and  1894,  the  latter 
of  which  was  execute.l  within  12  months  of  the  third 
earrs  death.  The  appeal  was  from  an  order  of  the 
Court  of  Appeal  (Lords  Justices  A.  L.  Smith,  Rigby, 
and  Vaughan  Williams)  dated  August  10,  1898,  affirm- 
ing a  decree  of  the  Queen's  Bench  Division  (Mr.  Justice 
Grantham  and  Mr.  Justice  Channel!)  dated  Decem- 
ber 13,  1897.  By  a  deed  dated  October  19,  1885,  and 
made  between  the  late  Henry,  third  Earl  Grey,  of  the 
one  part,  and  the  appellant,  the  foui-th  Earl  Grey,  then 
Albert  Henry  George  Grey,  Esq.,  of  the  other  part, 
reciting  (inter  alia)  that  the  appellant  was  the  nephew 
of  the  third  Earl  Grey  and  heir  presumptive  to  the 
peerage,  and  that  the  third  Earl  Grey  was  desirous  of 
giving  his  real  and  personal  estate  to  the  a^ipellant, 
subject  to  the  provisions  therein  containe.l,  in  con* 
sideration  of  natural  love  aad  affection,  and  for  the  other 
considerations  therein  appearing,  the  third  Earl  Grey 
conveyed  to  the  appellant  all  his  real  an<l  leasehold 
estates  in  the  county  of  Northumberland  and  elsewhere, 
subject  to  the  payment  of  certain  life  annuities  and 
mortgages  affecting  the  same  to  the  use  that  the  third 
Earl  Grey  should  thenceforth  during  his  life  receive  an 
annual  rent-charge  of  £4,000,  to  be  issuing  out  of  the 
said  haretUtaments  (other  than  such  part  as  the  third 
Earl  Grey  was  to  occupy  and  enjoy  under  the  trusts 
thereinafter  declared)  and  subject  thereto  to  the  use  of 
the  appellant  in  fee  simple,  but  as  to  the  mansion- 
house  at  Howiok  and  the  premis€$s  to  be  enjoyed  there- 
with  subject  to  the  trusts  thereinafter  contained.  And 
the  third    Earl  Grey  assigned  to  the  appellant  all  rents, 
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arrears  of  rent,  owing  in  respect  of  the  said  real 
estates,  and  all  furniture  and  effects  in  or  about  the 
said  mansion-house  and  premises  at  Howick,  and  all 
stock,  crops,  and  effects,  and  other  personal  property 
belonging  to  him  (except  money,  private  papers  and 
correspondence,  his  wardrobe,  and  ornaments  and 
effects  in  his  own  personal  use),  to  hold  the  same 
(subject  as  to  parts  thereof  to  the  trusts  thereinafter 
(If^clared)  to  the  appellant  absolutely  for  his  own  use 
and  benefit.  It  was  then  declared  that  the  mansion- 
house  at  Howick,  together  with  the  pleasure  gardens, 
kitchen  and  fruit  gardens,  stables,  vineries,  green- 
houses, outbuildings,  and  appurtenances  as  then  occu- 
pied and  enjoyed  by  the  third  Earl  Grey,  and  all  the 
furniture,  plate,  books,  pictures,  and  articles  of  house- 
hold use  or  ornament,  wines,  stores,  garden  imple- 
ments, horses,  carriages,  and  other  things  whatsoever  in 
or  about  the  said  mansion-house  and  premises,  should  be 
held  upon  trust  to  permit  the  said  thir  1  Earl  Grey  to 
use  and  enjoy  the  same  as  theretofore  during  his  life. 
The  appellant  then,  by  the  same  deed,  covenanted  with 
the  third  Earl  Grey  to  (1)  Pay  certain  annuities  men- 
tioned in  the  schedule  to  the  deed  and  all  other 
annuities  (if  any)  charged  on  any  part  of  the  property 
or  payable  by  the  third  Earl  Grey  so  long  as  the  same 
should  be  payable.  (2)  Pay  a  mortgage  debt  of 
£200,000  and  interest  and  all  other  mortgage  debts  and 
charges  affecting  any  part  of  the  property,  also  a  bond 
for  £1.000  payable  to  the  Honourable  George  Grey  with 
interest,  and  discharge  all  liabilities  of  the  third  Earl 
Grey  in  respect  of  the  property.  (3)  Pay  the  said 
annual  rent-charge  of  £4,000  to  the  third  Earl  Grey. 
(4)  Keep  the  mansion-house  and  buildings  at  Howick 
insured  at  the  appellant *s  cost  and  expend  all  money 
received  on  any  insurance  in  restoration,  repairs,  or 
rebuilding,  and  keep  in  repair  and  properly  uphold  and 
maintain  the  said  mansion-huuse,  buildings,  gardens, 
and  effects  to  be  enjoyed  by  the  third  Earl  Grey,  and 
stock  and  manage  the  said  gardens  as  the  same  had 
theretofore  been  mausgeil,  and  at  the  request  of  the 
thir.l  Earl  Grey  or  his  agent  forthwith  do  and  make  any 
repairs  in  any  of  the  premises  so  to  be  enjoyed  which 
the  sai«l  earl  or  his  agent  might  desire  to  have  made  or 
done,  (o)  At  the  like  cost  supply  to  the  third  Earl 
Grey  farm  au'l  garilen  produce  for  the  use  and  con- 
sumption of  the  household  at  Howick.  (rt)  Upon  the 
death  of  the  third  Earl  Grey  pay  all  his  funeral  and 
testamentary  expenses,  including  all  stamp  and  other 
duties,  an  I  also  all  his  debts  to  the  full  exhaustion  of 
all  the  property,  real  and  personal,  of  the  said  third 
earl.  (7)  The  lands  at  or  near  Howick  then  farmed  by 
the  saiil  thirl  Earl  Grey  were  not  to  be  sold  or  disposed 
of  or  let  during  his  life,  but  were  to  be  farmed  by  the 
appellant  personally  in  like  manner  as  the  same  had 
Ijeen  farmed  by  the  third  earl,  and  no  buildings 
were  to  be  erected  or  works  established  thereon 
without  the  consent  in  writing  of  the  said 
third  rarl.  (S)  Receipts,  &c.,  to  be  produced.  The 
deed  also  contained  a  provision  that,  in  the  event  of 
the  appellant  dying  in  the  lifetime  of  the  third  earl  (or 
of  any  breach  of  covenant  by  the  appellant  and  failure 
to  remedy  the  same  within  30  da>s  after  notice),  it 
should  be  lawful  for  the  third  Earl  Grey  to  revoke  the 
deed,  either  wholly  or  In  jmrt,  but  without  prejudice  to 
the  title  under  any  sale  or  mortgage  prior  to  such 
revocation.  The  average  net  annual  income  (after 
deducting  terminable  and  ether  oharges,  repairs,  &c.) 
of  the  property  comprised  in  the  deed  for  the  five  years 
next  preceding  the  date  thereof  was  a  little  over 
£4,000.  By  an  indenture,  dated  September  26,  1894, 
the  third  Earl  Grey,  in  consideration  of  £5,000  stated 
to  be  paid  to  him  by  the  appellant,  released  to  him  the 
said  rent-charge  of  £4,000  and  also  released  the  power 
of   revocation   contained   in   the   deed   of  October  19, 
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1885,  and  the  oovenant  by  the  appelUnt  to  retain  } 
unsold  and  to  farm  certain  lands  near  Howick.  Thie  I 
indenture  contains  a  recital  that  the  rent>charge  bad 
been  paid  and  all  the  covenants  in  the  deed  of  Octo- 
ber 19,  1885,  performed  by  the  appellant  up  to  the  date 
thereof.  The  third  earl  died  on  October  9,  1894, 
wherenpon  the  appellant  succeeded  to  the  earldom. 
The .  net  annual  income  of  the  said  estates  now  con- 
siderably exceeds  £4,000.  Under  the  Finance  Act, 
1894,  estate  duty  was  claimed  from  the  appellant  on 
the  principal  value  (less  encumbrances)  of  the  whole  of 
the  property  comprised  in  the  said  deed  of  October  19, 
1885,  as  property  passing  on  the  death  of  the  said  third 
Earl  Grey  within  the  meaning  of  sections  1  and  2  (1) 
(c)  of  the  said  Act  (which  incorporates  the  provisions 
of  section  88  of  the  Customs  and  Inland  Revenue  Act, 
1881,  as  amended  by  section  11  (1)  of  the  Customs 
Act,  1889),  and  the  appellant  having  refused  to  pay 
estate  duty  (save  as  to  the  mansiou -house  and  effects) 
an  information  was  filed  on  January  21,  1896,  praying 
a  declaration  that  such  duty  had  become  payable  and 
for  consequenti^kl  relief.  The  effect  of  the  legislation 
was  thus  expressed  by  Lord  Justice  A.  L.  Smith  : — 
**  The  real  personal  or  movable  property  to  be  included 
in  an  account  shall  be  property  of  the  following  descrip- 
tion— viz.,  (a)  Any  property  •  .  •  taken  under  a 
disposition  .  .  .  made  by  a  person  dying  after 
August  1,  1894,  purporting  to  operate  as  an  immediate 
gift  inter  vivos  .  .  .  which  shall  not  have  been 
bona  fidt  made  12  months  before  the  death  of  the 
deceased  ...  or  property  taken  under  any  gift 
whenerer  made,  of  which  property  bona  Jide  possession 
and  enjoyment  shall  not  have  been  assumed  by  the 
donee  immediately  upon  the  gift  and  thenceforward 
retained  to  the  entire  exclusion  of  the  donor,  or  of  any 
benefit  to  him  by  contract  or  otherwise. '  *  The  case  is 
reported  14  The  Times  L.R.,  585  ;  L.R.  [1898], 
2  Q.B.,  634  ;    67  L.J.,  Q.B.,  947. 

Mr.  Haldane,  Q.C.,  and  Mr.  Bremaer  were  for  the 
appellant  ;  the  Attorney-General  (Sir  R.  E.  Webster, 
Q.C.),  the  Solicitor-General  (Sic  R.  B.  Finlay,  Q.C.), 
and  Mr.  Vaughan  Hawkins  for  the  respondent  were  not 
heard. 

The  LoBD  Chanceixob.— My  Lords,— There  are  some 
eases  so  extremely  plain  that  it  is  difficult  to  give  any 
better  exposition  of  the  question  than  that  which  the 
statute  itself  provides.  In  the  present  ease  I  did  not 
at  first  qtute  understand  the  argument  presented  to 
your  liordships,  and  I  am  not  absolutely  certain  that 
I  have  got  much  further  now  ;  bat,  at  all  events,  form- 
ing my  own  jadgment  upon  the  statute,  nothing  appears 
to  me  much  more  plain  than  this,  that  what  the  Act  of 
Parliament  intended  to  prevent  was  that  what  has  been 
described  as  a  gift  inter  vivos  should  nevertheless  re- 
Berre  to  the  settlor  some  benefit,  or  some  part  of  that 
which  purported  to  be  given  inter  vivos.  In  this  case 
can  anybody  doubt  that  something  has  been  reserved  to 
the  settlor  ?  The  settlement  itself  has  reserved  £4,000 
s  year,  and  has  reserved  a  right  also  on  the  part  of  the 
settlor  that  all  his  debts  up  to  the  period  of  his  death 
should  be  paid  and  the  payment  secured  by  the  estate. 
It  seems  to  me  that  it  is  burning  daylight  to  say  that 
that  is  not  within  the  express  language  of  the  statute, 
snd  I  am  really  wholly  unable  to  understand  why  these 
words  are  not  as  plain  in  the  statute  itself  as  any  ex- 
plsaatory  exposition  could  make  them.  That,  my  Lords, 
is  really  all  I  have  to  say  upon  the  subject.  It  seems  to 
me  it  is  a  particularly  plain  case,and  I  move,  your  Lord- 
ships, that  this  appeal  be  dismissed  with  costs. 

Hie  other  noble  and  learned  lords  concurred,  and  the 
appeal  was  dismissed. 

[Solieitors^G.  Flux  and  Leadbitter,  for  the  appellant ; 
F.  C.  Gore,  for  the  respondent.] 
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Practice — Charging  order — Deceased  judgment^ 
debtor— 1  and  2  Vict.,  c.  110,  sec.  14. 
A  charging  order  upon  stocks  and  shares  undei^ 
sec.  14  of  1  and  2  Vict.,  c.  110,  cannot  be  ob- 
tained against  the  executor  of  a  deceased  jndg* 
ment  debtor  without  obtaining  a  judgment  against 
the  executor. 

This  appeal,  against  a  decision  of  Mr.  Justice  Stir- 
ling's, raised  a  question  of  considerable  importance, 
viz.,  whether  a  chargini;  order  upon  stock,  under  section 
14  of  the  Aot  1  and  2  Viet.,  cap.  110,  can  be  obtained 
against  the  executor  of  a  deceased  judgment  debtor 
without  obtaining  a  judgnsent  against  the  executor.  In 
the  present  case  the  plaintiffs,on  January  30,1899 .obtained 
a  judgment  in  an  action  in  the  Queen's  Bench  Division 
against  John  Rhodes  for  £969  and  costs.  On  March  27 
Rhodes  died.  On  June  16  an  action  was  conmienced  for 
the  administration  of  his  estate  in  the  Chancery  Divi- 
sion. On  June  17  the  judgment  creditors  obtained  from 
a  Master  an  order  in  the  Queen's  Bench  Division  aetion 
giving  them  liberty  to  issue  execution  against  the 
executor  of  Rhodes,  under  Order  XLII.,  rule  23,  of  the 
Rules  of  the  Supreme  Court,  and  it  was  also  ordered 
that,  unless  cause  should  be  shown  to  the  contrary 
before  the  Judge  in  Chambers  on  June  28,  the  de- 
fendant's interest  in  a  sum  of  Consols  in  Court  should 
stand  charged  with  the  payment  of  the  amounts  due  on 
the  judgment.  On  June  22  judgment  was  given  in  the 
Chancery  action  for  the  administration  of  ti^e  estate  of 
Rhodes.  The  Queen's  Bench  action  was  afterwards 
transferred  to  the  Chancery  Division,  and  the  plaintiffs 
applied  to  make  the  charging  order  absolute.  Mr. 
Justice  Stirling  held  that  the  charging  order  was  invalid, 
because  it  purported  to  charge  *'  the  interest  of  the 
defendant  "—i.e., of  the  judgment  debtor  who  was  dead, 
and  had  no  interest,  and  that  it  did  not  operate  to 
charge  the  interest  which  had  become  vested  in  the 
executor.    The  plaintiffs  appealed. 

Mr.  Jenkins,  Q.C.,  and  Mr.  Whinney  were  for  the 
plaintiffs  ;  Air.  Harman  was  for  the  executor  ;  Mr. 
Upjohn,  Q.C.,  and  Mr.  E.  S.  Ford  were  for  the  phun- 
tiffs  in  the  administration  action. 

The  CouBT  dismissed  the  appeal. 

The  Master  of  the  Rolls  said  that  the  case  was  an 
important  one,  and  it  had  occupied  a  long  time,  but, 
now  that  it  had  been  threshed  out,  it  did  not  present 
much  difficulty.  Though  these  charging  orders  had  been 
in  operation  for  many  years  no  one  had  ever  until  now 
obtained,  or,  so  far  as  his  Lordship  knew,  had  dis- 
cussed the  possibility  of  obtaining,  a  charging  order 
against  an  executor  for  the  debt  of  a  deceased  judgment 
debtor.  His  Lordship  did  not  say  it  could  not  be  done. 
But  the  proceeding  was  a  statutory  one,  and  the  statute 
must  be  looked  to  for  the  method  of  obtaining  the 
order  and  its  effect.  Section  14  showed  that  the  Court 
must  have  before  it  the  person  against  whom  the  judg- 
ment had  been  obtained,  and  he  was  the  judgment 
debtor  who  most  show  cause  against  making  the  order 
absolute.  Re  must  therefore  be  living.  It  was  decided 
in  ••  Finney  v.  Hinde  "  (4  Q.B.D.,  102)  that  a 
charging  order  nisi  against  a  dead  man  was  of  no  avail. 
If  the  creditor  wanted  to  get  a  charging  order  against 
an  executor,  he  must  obtain  a  judgment  against  him 
first.  The  real  objection  to  the  experiment  which  the 
present  plaintiffs  had  made  was  that  they  had  attempted 
to  get  a   chsrging   order   against   the  executor  without 
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obtaining  a  judgment  against  hira.  No  doubt  under 
Order  XLII.,  rule  23,  leave  could  be  obtained  to  issue 
execution  against  an  executor  without  obtaining  a 
judgment  against  him.  There  were  two  views  of  the 
effect  of  Buch  an  order— (1)  that  it  was  equivalent  to  a 
judgment ;  (2)  that  it  dispensed  with  the  necessity  of  a 
judgment.  The  appellant's  counsel  adopted  the  former 
view,  the  responient's  counsel  the  latter.  His  Lordship 
thought  the  latter  view  was  the  true  one.  The  order 
had  not  the  effect  of  a  judgment.  The  result  was  that 
the  plaintiffs,  who  were  seeking  to  obtain  a  charging 
order,  had  not  complied  with  the  essential  condition, 
imposed  by  section  14,  of  obtaining  a  judgment  against 
the  executor.  It  was  said  that,  as  iiiey  had  obtained 
judgment  against  the  testator,  they  could  not  now 
obtain  a  judgment  for  the  same  debt  against  his 
executor.  If  so,  it  would  follow  that  they  could  not 
obtain  a  charging  order  at  all.  Their  proper  remedy 
would  then  be  in  the  administration  action.  This  was 
probably  the  reason  why  no  one  had  hitherto  attempted 
to  obtain  a  charging  ord^  against  an  executor  in  such  a 
case  as  this.  The  only  case  which  raised  any  doubt  was 
'•  Haly  v.  Barry  '*  (L.R.,  3  Ch.,  452).  But  then  it 
may  have  been  that,  under  the  old  procedure  before  the 
Judicature  Act,  the  creditor  had  done  what  was  equiva- 
lent to  obtaining  judgment  against  the  executor.  But 
the  decision  of  the  Court  was  only  that  they  would  not 
interfere  by  injunction  to  prevent  an  order  nisi  being 
made  absolute.  They  would  not  deprive  the  creditor  of 
the  advantage  iihich  he  had  obtained.  The  order  nisi 
in  the  present  case  was  altogether  wrong.  The  plain- 
tiffs' experiment  had  failed,  and  the  appeal  must  be  dis> 
misse  I  with  costs. 

Lord   Justice   Rio  by  and  Lord  Justice  Vauohan 
WiLLiAMS  delivered  judgments  to  the  same  effect. 

[Solicitors— Markby,  Stewart,  and  Co.  ;   May,  Sykes, 
and  Co.  :  Johnson,  Weatherall,  and  Start.] 
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DOBELL  AXD  CO.  V.  GREEN  AND  CO.* 

Ship — Charter-party — **  Subject'  to  colliery  gua- 
rantee " — Vessel  ordered  to  a  colliery  on  strike 
— Tender  of  guarantee — ^Reasonableness. 
Decision   of  Bigham,J.  (15    The  Times    L.R., 

158),  affirmed. 

This  was  an  api>eal  by  the  plaintiffs  from  the  judgment 
of  Mr.  Justice  Bighara,  reported  in  16  The  Times 
L.R.,  153.  The  following  facts  are  taken  from  the 
judgment  of  the  learned  Judge  : — This  was  an  action 
brought  by  shipowners  against  charterers  for  the  alleged 
breach  of  a  coal  charter,  the  question  being  whether  a 
colliery  guarantee  issued  from  a  colliery  where  work  had 
stopped  by  reason  of  a  strike  was  such  a  guarantee  as 
the  shipowner  was  bound  to  accept.  The  facts  were  as 
follows  :— On  January  14, 1898,  the  defendants,  Messrs. 
F.  Green  and  Co.,  of  London,  chartered  the  plaintiff's 
ship  Curzon  to  carry  a  cargo  of  South  Wales  coal  from 
Cardiff  to  Iquique.  The  vessel  was  at  the  time  home- 
ward bound  to  Liverpool,  and  was  not  expected  to  arrive 
at  that  port  before  April  or  May.  The  charter-party 
provided  that  after  discharging  her  inward  cargo  at 
Liverpool  the  vessel  should  sail  to  Cardiff  and  **  shall 
proceed  to  such  loading  berth  as  the  freighters  may 
name,  and  shall  there  load  a  cargo  of  steam  coal  as 
ordered  by  charterers,  which  they  bind  themselves  to 
ship  (except  in  the  event  of  strike  of  shippers'  pit- 
men)." The  vessel  to  be  loaded  as  customary,  but 
■ubject  in  all  respects  to  ••  the  colliery  guarantee  in 
[blank]  colliery  working  days  as  may  be  arranged  ;    any 

♦Reported  by  W.  F.  BAaav,  Esq.,  Barrister-at-Law. 


claim  for  demurrage  in  loading  to  be  settled  with  colliery 
direct."  Having  made  this  charter-party,  the  defendants 
on  February  8,  1898,    bought   two   cargoes   of   Hood's 
Merthyr  Colliery  coal,  one   of    which  they  intended  for 
the  Curzon  and  the   other  for   some  other  vessel  which 
they  had  also  chartered    or   were  about  to  charter.     On 
April  6,  1898,  the   South   Wales    coal  strike  began  and 
work  at  Hood's  Colliery  stopped.      While  this  condition 
of  things  existed— viz.,  on  April  26 — the  defendants  pro- 
cured from  Hood's  Colliery  the  usual  colliery  guarantee, 
whereby  the  colliery   proprietors   undertook  to  load  the 
Curzon  in  20  days   after  she  should  be  ready  to  receive 
cargo,  subject  to  the  usual  exception  as  to  strikes.  Hals 
guarantee  was  sent  on  in  ordinary  course  by  the  defend- 
ants to  the  ship's  agents.    The  ship's  agents  returned  it 
in  a  letter,  saying,  *•     We  decline    to  accept  it,  having 
regard  to  the  fact  that  Messrs.  Hood's  Merthyr  Colliery 
is  on  strike.      As   there   are   numerous   other  collieries 
which  are   not   on   strike   and   from    which  coal  can  be 
obtained,  the  owners  require   to  be  loaded  by  a  colliery 
which    is   now   working."      To     this     the   defendants 
answered  (as   the   facts   were)   that   this   coal  had  been 
bought  from  Hood's  weeks  before  the  strike  began,  and 
that  the  plaintiffs   could  have  had  the  colliery  guarantee 
at  the  time  had    they  desired  it  ;   and  they  insisted  that 
the  ship  should  load  from   Hood's   Colliery.    From  this 
position  the  defendants    never  receded.     On  May  14  the 
plaintiffs  sent  the  Curzon  from  Liverpool  to  Cardiff,  and 
she    arrived   at    the   latter   port    on  May  16  ;    she  was 
ready  to  load  by  May  17,  from    which  date,  but  for  the 
strike,  the  20  days  mention«»d    in  the  colliery  guarantee 
would  begin  to  run.     No  doubt  at  this  time,  as  appears 
from    the   correspondence,    there    was    good  •  reason  to 
expect  tha*-.  the   strike    would    speedily    end  ;     in  fact, 
that  it  would  end   in    time    to  enable  the  loading  to  be 
completed  within   the   stipulated   time.      These  hopes, 
however,  proved  to  be  vain,  for   the  strike  did  not  end 
till  September  1,  and   the   loading  of  the  vessel  did  not 
finish  till  September  27.      There    was   no   complaint  of 
delay  in  loading  after  the   ending  of  the  strike,  but  the 
plaintiffs  insisted    that   they    were   entitled    to    have  a 
guarantee  from  a  colliery  which  was  at  work  on  the  date 
of  the  guarantee,  and  they   claimed  damages  based  upon 
the  loss  of  the    use    of    tiieir   ship   for^three  months  or 
more,  which    they   estimated    at    a  sum  equal  to  about 
half  her  selling  value.     The   only    other   fact  necessary 
to  mention    was   that   during   the  whole  of  the  strike  a 
certain  proportion,  estimated   at    15   per   cent.,  of  the 
South  Wales   collieries    were   at    work,  so    that   South 
Wales   coal    was    obtainable,    although    at   a  very  high 
price.      The     learned     JuJge     held    that   the   colliery 
guarantee     tendered     to     the     plaintiffs   was   a   good 
guarantee  within  the    meaning  of  the  charter-party,  and 
he  gave  judgment  for  the  defendants. 

Mr.  Joseph  Walton,  Q.C.,  and  Mr.  Horridge  appeared 
for  the  plaintiffs  ;  Mr.  Carver,  Q.C.,  Mr.  Scrutton, 
and  Mr.  F.  D.  MacKinnon  appeared  for  the  defendants. 
The  Court  dismissed  the  appeal. 
LOBD  Justice  A.  L.  Smith  said  that  he  entirely 
agreed  with  the  judgment  [of  Mr.  Justice  Bigham.  By 
the  charter-party  the  defendants  undertook  to  load  sub- 
ject to  a  strike.  Any  loss  arising  from  a  strike  was  by 
the  charter-party  put  upon  the  plaintiff8,the  shipowners. 
After  the  strike  began  the  defendants  gave  the  plaintiffs 
notice  that  they  were  going  to  load  Hood's  Merthyr 
steam  coal.  At  this  time  there  was  good  reason  to  expect 
that  the  strike  would  come  to  an  end  so  as  to  enable 
the  ship  to  be  loaded  within  the  time.  Why  was  not  that 
a  good  notification  to  the  plaintiffs  as  to  the  coal  which 
the  defendants  were  going  to  load  ?  It  was  said  not  to 
be  so,  because  there  was  a  strike  at  Hood's  Merthyr 
Colliery,  and  the  defendants  ought  to  have  tendered  a 
colliery  guarantee  from  a  colliery  not  under  strike. 
Where  was  that  to  be  found  P    The  loss   from  a  strike 
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in  the  colliery  was  by  the  charter-party  to  fall  upon  the 
plaintiffs.  In  hifl  opinion,  in  the  circnmgtances,  the 
tencler  of  the  colliery  guarantee  of  Hood's  Merthyr 
Colliery  was  a  reasonable  one. 

LoBD  Justice  Collins  concurred.  As  between  these 
two  business  firms  the  risk  of.  any  difficulty  arising 
from  a  strike  was  deliberately  placed  upon  the  ship- 
owners. That  being  so,  the  very  event  stipulated  for 
by  the  charter-party  had  arisen.  The  charterers  were 
under  an  obligation  by  the  charter-party  to  load  steam 
coal  from  a  colliery  which  they  had  a  right  to  select, 
and  they  undertook  to  load  subject  to  a  strike.  What 
right  had  the  shipowners  to  complain  when  they  were 
told  to  proceed  to  a  loading  place  to  load  from  a  col- 
liery where  there  was  a  strike  ?  It  was  nihil  ad  rem 
at  that  time.  The  charter-party  had  made  the  obligation 
to  load  subject  to  a  strike,  and  the  shipowners  had 
nnriertaken  to  go  to  the  place  named  and  take  the  coal 
on  board.  At  this  time  the  existence  of  a  strike  in  the 
colliery  was  jnhil  ad  rem.  In  the  event  of  there  being 
a  strike  at  the  colliery  when  the  ship  arrived  at  the 
loading  place,  and  when  the  charterers  were  called  upon 
to  load,  the  question  would  then  arise  whether  they 
had  not  been  relieved  of  the  obligation  to  load 
by  reason  of  the  strike.  The  discussion  as  to  the 
operation  of  the  exception  would  arise  if  and  when  the 
exception  arose.  The  charterers  would  then  be  relieved, 
because  the  strike  clause  in  the  charter-party  wouKl  then 
come  into  operation.  In  his  opinion  it  would  be  un 
reasonable  to  impora  on  the  charterers  the  obligation 
of  naming  a  colliery  where  no  strike  was  going  on.  It 
might  well  be,  when  the  uncertainty  of  strikes  was 
considered,  that,  though  there  might  be  a  strike  at  the 
time  of  the  order  to  proceed  to  the  loading  place,  yet 
at  the  only  material  time — namely,  the  time  of  the 
commencement  of  the  loading— the  strike  might  be 
over.  Until  the  time  for  loading  arrived  there  was 
nothing  to  fetter  the  discretion  of  the  charterers. 

LOBD  JuOTiCB  RoMER  concurred.  He  agreed  that  the 
charterers  were  boimd  to  make  a  reasonable  selection  of 
a  colliery  for  loading  coals  from.  He  would  assume, 
though  it  was  not  necessary  to  decide  it,  that  the  right 
time  to  see  if  a  reasonable  selection  had  been  made 
was  the  time  when  the  name  of  the  colliery  was  noti- 
fied to  the  shipowners.  Assuming  that  to  be  so,  upon 
looking  at  this  charter-party,  especially  at  the  strike 
clause,  he  came  to  the  conclusion  that  the  selection  of 
the  colliery  in  the  present  case  was  not  an  unreason- 
able selection  by  reason  of  the  existence  of  the  strike, 
which,  as  matters  then  appeared,  might  have  ended  at 
any  time.  The  shipowners,  therefore,  could  not  decline 
•  to  accept  the  guarantee  of  that  colliery. 

[Solicitors— Walker,  Bon.  and  Field,  for  Weightman, 
Pedder,  and  Weightman,  Liverpool,  for  the  plaintiffs  ; 
Parker,  Garrett,  and  Holman,  for  the  defendants.] 


1900. 
Feb.  15. 


Chan.  Div.     1 
(Buckley,  J.)   ] 

THE  WEL8BACH  INCANDESCENT  GAS  LIGHT  COMPANY 
(limited)  V.  THE  NEW  INCANDESCENT  (SUNLIGHT 
PATENT)  GAS  LIGHTING  COMPANY  (LIMITED)  AND 
OTHERS.* 

Patent — Infringement — Utility    of     invention — 
**  Utility,"  meaning  of,  discussed. 


This  was  an  action  for  an  injunction,  damages,  and 
other  relief  in  respect  of  alleged  infringements  by  the 
defendants  of  the  plaintiffs'  patent  (granted  to  Mr. 
Oliver  Imray  and  numbered  3,592  of  1886)  for  an  im- 
provement in  an  illuminant  appliance  for  burners.  At  the 
conclusion  of  the  arguments  and  evidence,  which  ocoupie  1 

'Reported  by  F.  Evaks,  Eiq-i  Barristar-»t-Law. 


the  Court  for  several'  days,  his  Lordship  reserved  judg- 
ment. 

Mr.  Moulton,  Q.C.,  Mr.  T.  Terrell,  Q.C.,  Mr.  Roger 
Wallace,  Q.C.,  and  Mr.  A.  J.  Walter  were  for  the 
plaintiffs  ;  and  Mr.  Bousfield,  Q.C.,  and  Mr.  W.  Neill 
for  the  defendants. 

Mb.  Justice  Buckley,  in  giving  judgment,  said  the 
complaint  of  the  plaintiffs  was  not  as  to  the  form  of  the 
mantles  used,  which  was  originally  protected  by  a  patent 
of  1885  which  had  now  expired,  but  in  respect  of  the 
use  of  the  oxides  of  certain  rare  metals  as  brilliant  illu- 
minants  in  the  making  of  the  mantles  ;  it  was  restricted 
to  the  use  of  materials  in  hoods  and  mantles,  and 
was  not  for  hoods  and  mantles  formed  in  a  particular 
way.  The  patent  was  in  respect  of  pure  thorinum 
or  thorium  oxide  alone  or  in  connexion  with  other 
oxides.  There  was  nothing  about  pure  thorium, 
and  what  was  then  known  as  thorium  was  not  pure,  but 
consisted  to  the  extent  of  25  per  cent,  of  other  sub- 
stances. It  was  said  on  behalf  of  the  defendants  that 
the  plaintiffs  had  not  improved  on  what  was  used  under 
the  1885  patent,,  but  that  there  was  a  falling  off.  The 
answers  were  that  what  was  patented  was  ^ot  claimed 
as  an  improvement  in  the  illuminating  powers  of  the 
materials  used, bat  that  it  offered  a  useful  choice.  It  had 
other  advantages — viz.,  rigidity ,flexibility, or  durability. 
There  was  a  great  advantage  in  having  greater  tough- 
ness in  the  mantles  used.  Utility,  in  patent  law,did  not, 
as  his  Lordship  understood  it,mean  either  abstract  utility, 
or  comparative  or  competitive  utility,  or  commercial 
utility.  It  was  described  by  Mr.  Justice  Qrove  in 
**  Young  V.  Rosenthal"  (1  Rep.  Pat.  Ca«.,34)a8 
meaning  en  invention  better  than  the  prece  ling  know- 
le  Ige  of  the  trade  as  to  a  particular  fabric.  His  Lord- 
ship adopted  that  definition  if  the  word  **  better  **  was 
understood  as  meaning  better  in  some  respect  and  not 
necessarily  better  in  every  respect,  so  that,  for  instance, 
an  article  which  was  good,  although  not  so  good  as 
that  previously  known,  but  which  could  be  produced 
more  cheaply  by  another  process,  was  better  in  that  it 
was  better  in  point  of  cost,  although  not  so  good  in 
point  of  quality.  So  here  he  conceived  that  a  mantle  con- 
structel according  to  prescription  No.  1  in  the  specification 
of  thorium  pure  according  to  the  knowledge  of  1886. 
and  which  gave  only  three  candles,  or  of  thorium  pure 
in  fact,  which  would  give  only  1*3  candles,  although  it 
was  worse  as  an  illuminating  appliance  than  the  mantle 
of  1885,  which  gave  four  or  4*5  candles,  was  never- 
theless better  if  it  possessed  in  a  greater  degree  the 
qn^ilities  of  rigidity,  durability,  or  stability.  He 
might  illustrate  this  by  saying  that  in  point  oF  fact 
subsequent  knowie  ige  had  shown  that  it  was  useful 
because,  by  the  subsequent  discovery  that  a  small 
quantity  of  cerium  would  increase  its  luminosity,  the  step 
which  was  taken  in  1886  had  letl  to  the  possibility 
of  making  subsequently  to  1893  a  mantle  which 
was  not  only  durable  and  stable,  but  possessed  also  high 
illuminating  power.  Again,  he  might  take  another  test 
of  utility— vit. ,  that  an  invention  was  useful  for  the 
purposes  of  the  patent  law  when  the  public  worn 
thereby  enabled  to  do  somethiug  which  they  could  not 
do  before,  or  to  do  in  a  more  a.lvantageous  manner 
something  which  they  could  do  before,  or,  to  express  it 
in  another  way,  that  an  invention  was  patentable  which 
offered  the  public  a  useful  choice.  Now  the  patent  of 
1886  offered  the  public  an  opportunity  of  making  with 
thorium  an  appliance  which  up  to  that  date  it  had  been 
suggested  could  be  made  only  with  zirconium,  lanthaDum, 
or  yttrium,  and, whether  the  thoria  mantle  gave  a  higher 
or  lower  illuminating  light,  it  might  well  have  been, 
and  it  was  now  known,  that  it  was  useful  to  give  the 
public  the  choice  of  using  that  rare  earth  instead  of 
some  of  the  rare  earths  mentioned  in  the  specification  of 
1885.    A  very  small  amount  of  utility  was  sufficient  to 
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support  a  pateQt,and  the  suggestion  to  the  public  of  this 
other  rare  earth  as  a  means  to  an  end  gave  utility  to 
the  patent  for  the  purposes  of  the  patent  law.  His 
Lordship  then  dealt  with  the  question  of  infritigement, 
which  he  also  decided  in  favour  of  the  plaintiffs,  and 
gave  them  an  inquiry  as  to  damages,  an  order  for  de- 
struetion  or  delivery  of  the  infringing  articles,  and  the 
costs  of  the  action  as  between  solicitor  and  client. 

[Solicitors — Faithfull  and  Owen  ;  Michael  Abrahams, 
Sonsi  and  Co.] 


jg.B.  Div.       ) 


1900. 
Feb.  15. 


(Bigham,  J. 

MONTI  V.   BAIiyES.* 

Fixtur&s — Movable      chatt^els — Annexation       to 
freehold — Mortgagor  and  mortgagee. 


In  this  action  the  plaintiff  sued  for  the  delivery  up 
to  him  of  certain  flbraents,  fixtures,  anl  effects,  or  for 
£287  I2s.  as  their  value,  and  for  dam%ges  for  their 
detention.  The  defence  was  that  the  def en  lant  had 
never  depri^d  the  plaintiff  of  the  articles  in  question  ; 
that  their  return  liad  never  been  refused  :  and  that  the 
goods  and  chattels  in  question  were  the  property  of  the 
defendant.  The  defendant  also  counterclaimed  for  the 
return  of  1  L  dog-grates  or  their  value. 

Mr.  A.  T.  Lawrence,  Q.C.,  and  Mr.  Cannot  appeared 
for  the  plaintiff  ;  and  Mr.  Rufus  Isaacs,  Q.C.,  and 
Mr.  Macarthy  for  the  defendant. 

The  facts  of  the  case  were  shortly  as  follows  : — In 
1890  Mr.  P.  St.  L.  Grenfell  was  the  owner  of  a  house 
known  as  Ijong  Walk-house,  Windsor.  He  mort- 
gaged that  house  to  Lady  Ross,  and  in  1803  the  present 
defendant.  Miss  Barnes,  became  mortgagee  in  fee  of  the 
premises  by  a  transfer  to  her  by  Lady  Ross  of  the 
mortgage  security  dated  August  27,  1890.  In  or 
about  July,  1893,  Mr.  Grenfell  sold  the  equity  of 
redemption  in  the  mortgage  to  the  plaintiff,  Mr.  P. 
Monti,  and  on  March  22,  1898,  the  defendant  fore- 
closed the  mortgage  and  became  owner  in  fee  of  the 
premises.  After  the  first  mortgage  was  effected,  and 
prior  to  its  transfer  to  Miss  Barnes  by  Lady  Ross,  Mr. 
Grenfell  had  effected  great  decorative  improvements  in 
the  house,  and  it  was  with  regard  to  certain  articles 
then  put  upon  the  premises  that  the  present  action  was 
brought.  The  most  im]34jrtant  of  these  were  what  is 
known  as  a  **  fitment  "  in  one  of  the  dreasing-rooms 
and  a  mirror  in  the  drawing-room.  These  articles  were 
claimed  by  the  plaintiff  on  his  leaving  the  house,  and 
the  claim  was  resisted  by  tha  ilefendaut  on  the  ground 
that  they  were  affixed  to  the  freohold  of  the  premises, 
and  had  become  her  property  as  mortgagee.  The  first 
of  these  articles,  the  '*  fitment /'  was  described  as  a 
piece  of  furniture  s|)ecially  dcsigne  1  for  the  room.  It 
was  made  for  that  room  an  1  no  other.  It  consiated  of 
a  series  of  different  (larts,  which  were  fastened  together 
with  nails  or  screws.  'Ihe  different  jMirts  consisted  of  a 
wardrobe,  dressing  talle,  w»shhand -stand,  and  such 
things  as  are  usually  found  in  a  dressing-room.  It  was 
fastened  to  the  walls  of  the  room  by  means  of  battens, 
which  themselves  were  nailed  to  the  walls,  and  the 
*'  fitment ' '  screwed  on  to  them.  The  drawers  of  the  ward- 
robe and  the  cupboards  had  no  backs,  except  such  as 
the  walls  of  the  room  affordei,  ami  the  whole  could  not 
be  removed  without  doing  some  harm  to  the  realty. 
The  other  article  in  dispute  consisted  of  a  large  looking- 
glass,  reaching  from  the  fioor  nearly  to  the  ceiling  of 
the  drawing-room.  At  the  top  of  that  looking  glass, 
forming  the  architrave,  was  a  ptiinting  surrounded  by 
a  moulded  frame.  This  looking  glass  whs  fixed  by  nails 
or  screws  to  the  freehold,  and  it  covered  up  the  central 
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division  of  a  large  window  giving  light  to  the  drawing- 
room.  The  defendant  coimterclaimed  for  damages  for 
the  removal  of  11  dog-grates,  which  had  been  sob- 
stituted  by  Mr.  Grenfell  for  the  grates  he  found  upon 
the  premises. 

Mr.  Cannot,  for  the  plaintiff,  contended  that  the 
sole  question  was.  How  were  the  articles  in  question 
fixeil,  and  with  what  intention  were  they  fixed  ?  They 
were  not  an  essential  part  and  parcel  of  liie  character  of 
the  house  as  a  dwelling-house,  and  consequently  were 
not  fixtures  passing  to  the  mortgagee.  There  was  no 
difference  in  principle  as  to  what  were  fixtures  as  between 
lanrllord  and  tenant  and  between  mortgagor  and  mort- 
gagee. •*  Mather  v.  Fraser"  (25  i..J.,Ch.,361)  decided 
that  these  dog-grates  could  not  be  fixtures.  He  also  re- 
ferred to  the  cases  of  **Crosby  v.  Shaw"  (Id  L.R., Irish, 
317)  and  **  Astbury.  ex  parte  Lloyus  Banking  Com- 
pany •'  (L.R.,  4  Ch.,  630). 

.  Mr.  Rupus  IHAAC8,  for    the  defendant,  said    that  the 
principle  upon    which   the    plaintiff    tried  to  show  that 
these  were  not  fixtures  was  a  principle    only    applicable 
to  the  case  of  a  landlord  and  tenant,  an  1  not  to  that  of 
mortgagor  an  I  mortgagee.    The    old    common  law  rule 
was  originally  definite  aiSd  fixed  on    this    subject,  but  it 
became  relaxeil,  for  the  purpose    of   encouraging  trade, 
m  favour  of  a  tenant.     Tlie  old  rule   as  it  stood    before 
being  modified  must  be   applied  in  this   case.    The  case 
of  *'  Smith  V.  Maclare  "  (33    W.R.,  459)  covered    the 
whole  of  the  present  case.   It  was  said  there  that  things 
which  are  substantially  part  of  the  house,  so    that   they 
cannot  be  removed    without    depriving   the  building  of 
that  which  was  intended  to  be  used  with  it,  ought  to  be 
regarded  as  fixtures.    The   defendant    was  also  entitled 
to  the  dog-grates  as  psssing    with   the  freehold.     They 
were  not  fixed,  but  they  stood  by  their   own  weight,  as 
was  the  case  in  '^  Smith    v.    Maclure.''    Being  substi- 
tuted for  the  original  grates,  they  passed  with  the  land, 
and  were  just  as  much    the  mortgagee's  property  as  the 
original  grates    would    have    been.     He  referred  to  the 
cases    of  **  Hellawell    v.    Eastwood  "(0  Exch.,    295)  ; 
•'  D'Eyncourt    v.    Gregory  "    (L.R.,    3    Eq.,    .S82)  ; 
•'  Holland  v.  Hodgson  »'  (L.R.,  7  C.P.,  328)  ;  *'  Lon^* 
bottom  V.  Berry  "  (L.R.,  5  Q.B.,  123)  ;    **  Norton  v. 
Dashwood  '»  (65  L.J.,  Ch.,  737)  ;    **  Viscount  Hill  v. 
Bullock  "  ([1897]  2  Ch.D.,  482). 

His   Lordship,    in   giving   judgment,   sail   for    tb^ 
purix>ses    of  this    action   the  plaintiff    represented    Mir. 
Grenfell  ;    if    the   articles  in  question  belonged  to  his*^ 
as  against  the  mortgagee,  they  ^ere  now,  ai  he    under ^ 
stood  it,  the  plaintiff's  as  against   the  mortgagee.     Ad.<^ 
so  the  question  in    the   action    was    sim])ly   this,  Uav^ 
these  **  fitments  '^  pas»ed    to  the    moitgagee  by  reasoXB- 
of  the    mortgage.     It    was  a  question    of    fact  wheihe^^ 
these  things  passed  to  the  mortgagee  or  not,  but  it  wa^ 
a  question    of  fact    which   had   to    be  determined  -wiitM 
reference  to  certain    well-known  rules  of  law.     It    wa^ 
said    to    be    a  question    of    intention    whether  a   thin^' 
attached  to  the   freehold,  or   introduced   into  the  free-^ 
hold,  or  upon  the  freehold,  passed  to  the  realty  bo  ae  tc^ 
become  part    of    the    realty.    If   it    was  a  question    o0^ 
intention,  that    intention    was   to    be  ascertained    witfcB- 
reference  to  certain    well-known    rules.     In  this  case  h^ 
had  to  ascertain  whether  the  things  put  in  by  Mr.  'GrenfelX. 
were  put  in  for  a  temporary  purpose  merely,  or  whethec^ 
they    were    put    in    so  as    to    form  part  of    the  house^ 
whether  they  were   put  in  to    improve  the  inheritance — 
that  is  to  say,  to   make   it  a  better   house   than  it  wa^- 
before— or  were    they   put   in    merely   for  a  temporary 
purpose,  to  be  removed  whenever   the  person  who   put 
them  in  thought  fit.    Having  considered    the  nature   of 
the  articles  in  question,  and   the    intention   with  which 
they  were  pat  in,  he  came  to   the  conclusion   that  they 
both  formed  part  of  the   freehold   passing  to  the  mort- 
gagee.    He  need  hardly  say  that,  if  this  were  a  question 
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between  landlord  and  tenant,  he  might  come  to  a  very 
different  conclasion.  If  a  tenant  had  pot  these  things 
into  his  landlord's  house,  he  might,  and  very  likely  he 
should,  have  fonnd  his  intention  quite  different  from  the 
intention  he  had  attributed  to  Mr.  Grenfell.  With  regard 
to  the  dog-grates,  he  also  came  to  the  conclusion  that, 
although  these  grates  were  not  fixed  and  could  be 
removed  without  injury  to  the  freehold,  yet  they 
formed  part  of  the  freehold,  and  passed  to  the  mort- 
gagee. He  therefore  gave  judgment  for  the  defendant 
with  costs  on  the  claim,  and  on  the  counter-claim  for 
£30  and  costs. 

[Solicitors— M.    8.    Rubinstein,     for.  the   plaintiff  ; 
Oidkin,  Lewis,  and  Stokes,  for  the  defendant.] 


1900. 
Feb.  16. 


Court  of  Appeal  (lindley,  M . R. , ) 
Kigbj  ana  Vaughan  Williams,  > 
L.JJ.)  j 

IN  BE  THE  TRENCH  TUBELESS  TZBB  COMPANY  (LIMITED) 
— BETHELL  V.  THE  SAME  COMPANY.* 

Company — Windi  ng     up — Liquidator — Appoint- 
ment, validity  of — Notice  convening  meeting. 


In  this  appeal  against  a  decision  of  Mr.  Justice  Keke- 
wich's  the  question  was  whether  the  liquidator  appointed 
in  the  winding  up  of  the  abovd  company  had  been  duly 
appointed.  The  action  was  brought  by  debenture- 
holders  of  the  company  for  the  realization  of  their 
security.  An  order  was  made  in  the  action  appointing 
a  receiver,  who  took  possession  of  some  documents  of 
the  company.  After  this  had  been  done  a  general  meet- 
ing of  the  company  was  held  on  November  1,  1899,  at 
Vhicfa  resolutions  were  passed  for  the  voluntary  wind- 
ing up  of  the  company,  and  a  Mr.  Walker  was  appointed 
liquidator.  Notice  was  then  given  to  the  shareholders 
that  a  meeting  would  be  held  on  November  16,  when 
the  following  resolutions,  duly  passed  at  the  meeting  on 
November  1,  would  be  submitted  for  confirmation  as 
special  resolutions  : — (1)  That  the  company  be  wound 
up  voluntarilj  ;  (2)  **  that  Mr.  Walker  be  and  is  hereby 
appointed  the  liquidator  to  conduct  the  winding  up." 
The  meeting  was  accordingly  held  on  November  16, 
when  the  first  resolution  was  passed,  but  the  second  was 
rejected,  and  instead  of  it  a  resolution  was  passed 
appointing  Mr.  W.  F,  Marreco  liquidator.  Afterwards 
a  motion  was  made  on  behalf  of  the  company  that  the 
receiver  might  be  ordered  to  deliver  up  to  the  liqui- 
dator some  books  and  documents  of  which  the  receiver 
had  taken  possession,  but  which  were  not  comprised  in 
the  debentures.  The  plaintiffs  were  willing  that  these 
documents  should  be  delivered  to  a  properly  appointed 
liquidator,  but  they  contended  that  Mr.  Marreco  bad 
not  been  duly  appointed,  because  the  notice  of  the 
second  meeting  only  stated  that  the  resolution  appoint- 
ing Mr.  Walker  would  be  submitted  for  confirmation, 
and  said  nothing  about  the  appointment  of  any  other 
person  as  liquidator.  Mr.  Justice  Kekewich  held  that 
Mr.  Marreco  had  not  been  validly  appointed  liquidator. 
]ffis  Lordship  was  of  opinion  that  it  was  not  competent 
to  the  company  to  amend  a  resolution  of  which  notice 
had  been  given.  A  shareholder  who  received  the  notice 
was  entitled  to  consider  whether  it  was  worth  his  while 
to  attend  the  meeting,  and  when  he  was  told  that  a 
specified  person,  in  whom  he  might  have  confidence, 
was  to  be  appointed  liquidator  he  might  think  it  un- 
necessary to  attend.    The  company  appealed. 

Mr.  Ward  Coldridge  was  for  the  company  ;  Mr. 
Warrington,  Q.G.,  and  Mr.  Martelli  were  for  the  plain- 
tiffs. 

The  CoUBT  allowed  the  appeal. 

The  Master  of  the  Rolls  said  that  the  learned  Judge 
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had  proceeded  upon  the  view  that  a  notice  ought  not  to 
be  misleading,  and  that  this  notice  might  have  been 
misleading,  and  for  some  time  he  (the  Master  of  the 
llolls)  thought  there  might  be  something  in  that,  because 
no  doubt  when  the  shareholders  were  summoned  to  this 
meeting  of  November  1  all  that  was  called  to  their 
attention  by  the  notice  was  whether  the  company  should 
be  wound  up  and  whether  Mr.  Walker  should  be 
appointed  liquidator.  But  upon  looking  further  into 
the  matter,  and  bearing  in  mind  that  it  was  now  well 
settled  that  as  soon  as  a  resolution  was  passed  for  the 
winding  up  of  the  company  it  was  competent  for  the 
company  without  notice  to  appoint  a  liquidator,  the  case 
assumed  a  somewhat  different  aspect.  He  did  not 
believe  himself  that  Walker's  supporters  had  in  fact 
been  misled.  It  was,  however,  suggested  that  other 
shareholders  kept  away  from  the  meeting  in  the  belief 
that  all  that  could  be  done  was  either  to  accept  or  reject 
Walker  ;  but  if  that  was  their  view  they  were 
wrong  in  law.  There  were  two  answers  to 
that.  In  the  first  place,  the  second  resolution 
was  not  an  amendment  of  the  former  one,  but  was  a 
different  resolution,  and,  in  the  second  place,  if  the 
Court  gave  effect  to  that  objection  they  would  be  giving 
to  directors  the  power  to  palm  off  their  nominee  upon 
the  company  unless  the  meeting  was  postponed  and  a 
fresh  notice  given.  That  ought  not  to  be  allowed. 
Every  one  connected  with  companies  should  know  that 
directly  a  resolution  for  a  voluntary  liquidation  had 
been  passe  I  the  appointment  of  a  liquidator  could  be 
proposed  and  can'ie  I.  Thei«  could  be  no  doubt  that 
the  appointment  of  Mr.  Marreco  was  valid,  and  there- 
fore the  c'ocuments  ought  to  be  delivered  up  to  him. 

Lord  Justice  Rioby  agreed.  He  said  that  the  first 
meeting  at  which  a  liquidator  could  be  appointed  was 
the  confiiTnatory  meeting,  and  when  the  directors 
foupd  that  the  appointment  of  Mr.  Walker  would  not 
be  agreed  to  they  took  the  nght  course  in  dropping  the 
resolution  for  his  appointment  altogether,  thereby 
leaving  it  open  to  those  who  wished  to  appoint  another 
person  to  propose  a  resolution  for  that  purpose. 

LoBD  Justice  Vaughan  Williams  concurred. 

[Solicitors— Phillips  and  Boyle;  Francis  and  Johnson.] 
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Court  of  Appeal  (Lindley, 

KIMBER   V.    ADMANS.* 

Covenant— Construction — **  House,"  meaning  of. 
Building  a  block  of  flats   on  a  plot  of  land  held 
not  to  contravene  a  covenant  not  to  build  more 
than  one  house  upon  it. 


This  was  an  appeal  from  a  decision  of  Mr.  Justice 
Cozens-Hardy's.  The  plaintiff  and  the  defendant  were 
owners  of  adjoining  plots  of  land  forming  part  of  a 
building  estate.  Each  plot  was  subject  to  a  covenant 
not  to  build  more  than  one  house  upon  it.  The 
defendant  proposed  to  build  a  block  of  flats  upon  each 
plot  of  land  belonging  to  him.  The  plaintiff  complained 
of  this  as  a  breach  of  the  covenant  and  moved  for  an 
injunction  to  restrain  the  defendant  from  erecting  these 
buildings.  Mr.  Justice  Cozeni-Hardy  refused  the 
motion,  being  of  opinion,  upon  the  construction  of  this 
covenant,  that  each  block  of  fiats  was  one  house  only, 
and  not  a  series  of  houses.    The  plaintiff  appealed. 

Mr.  W.  H,  Cozens-Hardy  was  for  the  plaintiff  ;  and 
Mr.  Buckmaster  for  the  defendant. 

The  Court  dismissed  the  appeal. 

The  Master  of  the  Rolls  thought  that  the  leame<l 


*ReiK>rt6d  by  H.  B.  Hemmiko,  Esq.,  Barrtster^t-Law. 

28-^ 

Digitized  by 


Google 


208 


The  Times  Law  Reports. 


Vol.  ?tL 


Jadge  was  clearly  right.  What  was  the  m«auing  of  the 
word  house  in  this  covenant  ?  In  his  Lordship's 
opinion  it  did  not  refer  to  the  mode  in  which  the 
building  was  to  be  subdivided  and  let,  but  to  the  aggre- 
gate of  the  rooms  making  ap  the  building.  No  doubt  a 
X)ortion  of  a  house  might  be  a  house  for  some  purposes, 
us  for  purposes  of  rating  or  franchise,  but  when  the 
word  was  applied  to  a  covenant  of  thij  description  it 
(lid  not  refer  to  the  interior  portions  of  the  building, 
but  to  the  whole  thing.  This  covenant  was  directed 
not  to  the  parts,  but  to  the  aggregate. 

LoBD  Justice  Rig  by  agreed. 

Lord  Justice  Vaughan  Williams  also  agreed.  In 
construing  this  restrictive  covenant  he  thought  that  the 
(juestion  to  be  asked  was  what  was  the  object  of  it,  and 
if  he  could  see  no  object  in  the  covenant  if  it  was  simply 
limited  to  the  brick  and  mortar  erection,  he  would  be 
disposed  to  put  upon  the  word  bouse  a  meaning  which 
would  cover  the  user  of  the  house  as  distinguished  from 
the  physical  erection.  But  he  did  not  think  that  any 
one  familiar  with  building  estates  in  London  would 
have  any  difficulty  in  ascertaining  the  object  of  this 
covenant,  if  the  word  house  were  construed  as  meaning 
the  physical  erection. 

[Solicitors— Todd,  Deones,  and  Lamb  ;  Cree  and  Son.] 


Conn  of  Appeal  (A.  L.  Smith,  )  1^^00. 

Collins,  and  Komer,  L.J  J.)      (  Feb.  16. 

SMITH  V.  BUTLER.* 

\'euclor  and   Purchaser — Conditions  of   sale — De- 
posit— Forfeiture. 
If  the  vendor  fulfils  the  conditions  of  sale   any 
time  Ixjfore  the  date  fixed   for  completion  ho  has 
performed  his  part  of  the  contract. 


This  was  an  appeal  by  the  defendant  frrm  the 
judgment  of  Mr.  Justice  BuckniU.  The  acticn  was 
brought  to  recover  a  deyxjsit  of  £100  paid  by  the  plain- 
tiff to  the  defendant  upon  a  contract,  whereby  the 
plaintiff  agreed  to  ]nirchase  from  the  defendant  the 
latter's  interest  in  the  lease  of  a  publichouse,  called 
the  Black  Boy,  at  St.  Mai-y  Cray,  Keiit.  The  public- 
house  was  owned  by  Mr.  Kidd,  a  brewer,  and  he  had 
granted  a  lease  of  it  for  a  tenn  of  years  to  the  de- 
foudant.  Mr.  Kidd  bad  lent  the  defendant  £900,  upon 
inuitgage  of  the  house,  payable  on  demand,  there  being 
:in  understanding  that  the  loan  shouM  be  paid  off  by 
annual  instalments  of  £50.  On  September  10,  1808, 
rtix-and-a-half  years  of  the  lease  having  expired,  the 
defendant  entered  into  an  agreement  with  the  plaintiff, 
whereby  the  defendant,  in  consiJeiation  (;f  the  sum  of 
Jl'IOO  then  paid  to  him  by  way  of  deposit,  and  of  the 
further  sum  of  £1,700,  to  >je  i^id  to  him  at  the  time 
fixed  for  completion,  agreed  with  the  plaintiff  to  assign 
ta  him  (the  plaintiff)  the  lease  of  the  Black  Boy,  and 
all  the  defendant's  interest  therein  for  the  remainder 
of  the  unexpired  tenn,  amounting  to  alx>ut  '22  years, 
subject  to  the  perforn.ance  of  the  coveuaits  therein  con- 
tained. The  time  fixed  by  the  agreemerit  f(n-  the  com- 
l)letion  of  the  purchase  was  Novemljer  10,  1898.  The 
aji:reement  contained  a  provision  that  in  case  of  tiefault 
by  the  purchaser  the  deposit  money  was  to  be  forfeited, 
and  also  the  following  clause  : — "  This  agreement  is 
entered  into  conditionally  that  C.  N.  Kidd,  Esq.,  of 
the  Steam  Brewery,  Dartfor.l,  will  transfer  his  present 
loan  of  £850.  .  .  .*'  At  the  time  of  the  agree- 
ment, £50  had  been  paid  off  the  loan  of  £000.  The 
deposit  of  £100  was  paid.  On  October  4,  the  plaintiff, 
the  defendant,  and  the  broker,  acting  for  both  parties, 
ha  I    an    interview    with    Mr.    Kidd,  when     the    latter 
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refused  to  lend  more  than  £700,  to  be  repaid  by  instal- 
ments of  £50  a  year.  The  learned  Judge  came  to  the 
conclusion  that  the  plaintiff,  from  that  moment,  deter- 
mined to  treat  the  agreement  as  at  an  end,  on  account 
of  the  refusal  of  Mr.  Kidd  to  transfer  his  loan  of  £850, 
and  that  the  plaintiff  at  the  interview  at  once  said 
that  the  contract  was  at  an  end.  Later  on  the  same 
day  the  broker  saw  Mr.  Kidd  again,  though  not  with 
the  authority  of  the  plaintiff,  and,  after  some  dis- 
cussion, Mr.  Kidd  agreed  to  transfer  the  loan  of  £850 
on  condition  that  it  was  paid  off  by  yearly  instal- 
ment of  £50.  On  November  11,  1898,  the  plaintiff 
brought  this  action  to  recover  the  £100  deposit  paid  to 
the  defendant.  Mr.  Justice  BuckniU  gave  judgment 
for  the  plaintiff. 

Mr.  R.  M.  Bbay,  Q.C,  and  Mr.  C.  L.  Atten- 
BOBOUGH,  for  the  defendant,  contended  that  the  plain- 
tiff was  not  entitled  to  repudiate  the  contract  on 
October  4,  when  Mr.  Kidd  at  first  refused  to 
transfer  the  loan.  The  defendant  had  a  reason- 
able time  within  which  to  get  Mr.  Kidd's  consent 
to  the  transfer.  The  condition  would  be  fulfilled  if  Mr. 
Kidd's  consent  was  obtained  at  any  time  before 
November  10,  the  day  fixed  for  completion,  or  at  any 
rate  within  a  reasonable  time.  The  plaintiff  therefore 
could  not  recover  the  deposit,  llie  purchase  did  not 
go  off  on  account  of  the  default  of  the  defendant.  They 
referred  to  *'  Day  v.  Singleton  "  ([1899]  2  Ch.,  320,  at 
p.  327). 

Mr.  Blake  Odgebs,  Q.C,  and  Mr.  F.  O.  Robinson, 
for  (he  plaintiff,  contended—first,  that  Mr.  Kidd  never 
did  consent  to  transfei  the  £850  simply.  He  only  agreed 
to  do  so  upon  condition  that  it  was  repaid  by  annual 
instalments.  That  was  not  a  fulfilm«it  of  the  con- 
dition in  the  agreement.  Secondly,  even  if  Mr.  Kidd 
did  subsequently  to  the  interview  on  October  4  consent 
to  transfer  the  loan,  Mr.  Kidd's  absolute  refusal  at  that 
interview  entitled  the  plaintiff  to  treat  the  contract  as 
at  an  end  from  that  moment,  and  to  bring  an  action  to 
recover  the  deposit,  it  being  the  duty  of  the  defendant 
to  obtain  the  consent  of  Mr.  Kidd.  The  time  fixed  for 
completion  wAs  not  the  time  for  getting  Mr.  Kidd's 
consent.  The  time  for  obtaining  the  consent  was  a 
reasonable  time  after  the  date  of  the  agreement.  By 
aiTanging  to  go  and  see  Mr.  Kidd  on  October  4  the 
parties  had  fixed  that  interview  as  the  time  for  getting 
Mr.  Kidd's  consent,  and  upon  Mr.  Kidd's  absolute 
refusal  at  that  interview  the  plaintiff  was  entitled  to 
treat  the  contract  as  at  an  end.  **  Davis  v.  Nisbett  *' 
(10  C.B.,  N.S.,  752)  was  in  point.  The  vendor  could 
not  expect  the  purchaser  to  wait  any  longer  to  see  if  the 
consent  could  be  obtained.  It  was  necessary  to  have 
Mr.  Kidd's  consent  some  tune  before  the  date  fixed  for 
completion  to  enable  the  plaintiff  to  provide  the  pur- 
chase money  and  to  avoid  the  expense  of  preparing  the 
conveyance.  They  also  referred  to  **  Weston  v. 
Savage  "  (10  Ch.D.,  73G)  ;  "  Farrer  v.  Nash  "  (35 
Beav.,  167)  ;  **  Lloyd  v.  Crispe  "  (5  Taunt.,  240). 

'JTie  Court  allowed  the  api^eal. 

Lord  Justice  A.  L.  Smith  said  that  it  seemed  to 
him  to  be  clear  upon  the  construction  of  the  agreement 
that  if  the  defendant  was  able  to  fulfil  the  condition  as 
to  the  transfer  of  the  loan  by  November  10,  the  date 
fixed  for  completion,  he  would  have  performed  his  part 
of  the  agreement,  lliat  was  his  view  of  the  construc- 
tion of  this  contract.  It  was  clear  that  at  the  interview 
of  October  4  Mr.  Kidd  said  that  he  would  only  transfer 
the  loan  to  the  amount  of  £700,  and  thereapou  the 
plaintiff  put  his  foot  down  and  said  that  the  agreement 
was  off.  Subsequently,  on  the  same  day,  Mr.  Kidd 
agreed  to  have  the  whole  ot  the  £850  on  mortgage  sub- 
ject to  the  condition  that  the  principal  turn  was  paid  off 
by  annual  instalments  of  £50.  In  his  opinion  the  plain- 
tiff bad  no  right   to  treat  the  agreement  as  at  an  end  at 
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the  interview  of  October  4,  inasmuch  as  the  ilefendaat 
bad  UDtil  NoTember  10  to  fulfil  the  condition  as  to  the 
transfer  of  the  loan.  The  plaintiff  might  have  subse- 
quently receded  from  the  position  he  then  took  up  as 
soon  as  he  ascertained  that  Mr.  Kidd  would  transfer  the 
loan.  It  was  clear  from  the  correspondence  that  he 
never  did  recede  from  that  position,  but  from  first  to 
last  he  said  that  he  adhered  to  the  position  he  so  took 
op.  The  plaintiff,  who  had  no  right  to  treat  the  agree- 
ment as  at  an  end  and  was  therefore  himself  in  default, 
could  not  recover  the  deposit.  The  appeal  must  be 
allowei  and  judgment  entered  for  the  defendant. 

Lord  Justice  Collln^s  concurred,  llie  case  seemed 
to  him  to  be  clear  when  once  the  facts  were  understood. 
The  crucial  question,  in  his  opinion,  was  whether  the 
plaintiff  was  justified  in  treating  what  happened  on 
October  4  as  a  final  declaration  by  the  defendant  of  his 
inability  to  carry  out  the  contract.  If  he  was  justified 
in  so  treating  it,  then  he  was  justified  in  rescinding  the 
contract.  He  need  not,  however,  in  such  a  cass  have 
treatcHl  the  contract  as  at  an  end  ;  he  would  have  been 
entitled  to  refuse  to  treat  it  as  rescindel.  But  his 
riirhts,  if  he  treated  what  happenei  as  a  repudiation  of 
the  contract.  an:l  therefore  as  a  rescission,  woul  I  be 
on«)  thing  ;  his  rights  if  he  elected  not  to  rescind  would 
be  quite  another  thing,  llioso  two  sets  of  rights  were 
incompatible  and  could  not  be  simultaneously  asserted. 
In  the  present  case  it  was  proved  beyond  all  question 
that  the  x>I<^uitiff  on  October  4  finally  withdrew  from 
the  contract,  and  he  never  receded  from  that  posi- 
tion. By  that  position  only  were  the  plaintiff's 
rights  to  be  ascertaine.l.  He  treatel  what  happened 
on  October  4  as  a  final  refusal  by  the  defendant  to  carry 
out  the  contract.  If  the  plaintiff  had  legal  grounds  for 
.«(>  treating  it,  he  was  right.  If  not,  he  was  wrong. 
What  ground  had  he  for  treating  that  which  took  place 
on  October  4  as  a  final  refusal  by  the  defendant  to  carry 
out  the  contract  or  a  declaration  by  the  defendant  of 
his  incapacity  to  complete  the  purchase  ?  It  was  true 
that  at  the  interview  on  October  4  the  defendant  was 
not  in  a  position  to  say  that  he  had  performed  the  con- 
dition. But  the  contract  did  not  say  that  the  condition 
was  to  be  performed  before  the  date  fixed  for  comple- 
tion. That  being  so,  if  inability  to  perform  the  condi- 
tion before  the  date  fixed  for  completion  was  relied 
upon,  it  must  be  in  consequence  of  some  independent 
agreement  by  which  the  parties  had  agreed  to  treat  it 
as  such.  There  was  no  evidence  of  any  such  agreement, 
nor,  he  might  add,  was  there  any  evidence  of  a  custom 
to  that  effect.  The  defendant  remained  therefore  with 
his  rights  unimpaired.  The  plaintiff  had  wrongfully 
treated  what  passed  at  the  interview  as  a  final  repudia- 
tion by  the  defendant  of  the  contract  and  as  a  declara- 
tion by  the  defendant  of  his  inability  to  carry  it  out. 
The  plaintiff  could  not  now,  having  then  taken  up  that 
position,  aver  his  readiness  and  willingness  to  carry  out 
the  contract.  He  could  not  aver  any  excuse  relieving 
him  from  the  obligation  of  showing  readiness  and 
willingness  to  carry  it  out.  The  plaintiff  therefore 
could  not  succeed  in  tl^s  action.  It  was  endeavoured 
to  show  that  the  plaintiff  was  entitled  to  sacceed  on 
the  alternative  ground — namely,  that  he  had  not  treated 
the  contract  as  at  an  end  on  October  4,  and  that  the 
defendant  had  not  performed  the  condition  before  the 
date  fixed  for  completion.  That  right  could  not  co -exist 
with  the  right  to  treat  the  contract  as  at  an  end.  How 
could  a  person,  who  treated  the  contract  as  at  an  end 
on  October  4  and  consistently  adhered  to  that  position, 
pursue  the  other  remedy  which  was  based  upon  his 
readiness  and  willingness  to  complete  P  The  point  was 
nowhere  better  treated  than  by  Lord  Esher  in  **  John- 
stone V.  Milling  "  (16  Q.B.D.,  460,  at  p.  467). 
It  was  quite  umiecessary  therefore  to  discuss  what 
Mr.    Kidd   would   have   done   or   what    he  did     sub- 


sequently  thereto    as   to   giving   bis   consent    to     the 
transfer  of  the  loan. 

Lo&D  Justice  Romeb  concurred.  The  law  applicable 
to  such  conditions  as  appeared  in  this  contract  was  Veil 
settled.  These  conditions  were  not  uncommon  in  con- 
tracts between  vendors  and  purehasers  of  real  estate, 
that  was  to  say,  a  condition  that  the  vendor  would 
procui'e  the  person  who  had  lent  money  on  mortgage  of 
the  propei'ty  to  accept  the  purchaser  as  the  mortgagor 
in  lieu  of  the  vendor.  The  vendor  had  until  the  time 
fixed  for  the  completion  of  the  purchase,  or.if  there  was 
no  time  fixed  for  completion,  then  until  after  the  lapse 
of  a  reasonable  tiroe,f or  performing  the  condition.  Until 
the  time  for  completion  had  amved  he  was  at  liberty 
to  prove  the  assent  of  the  mortgagee  to  accept 
the  purchaser  as  mortgagor.  It  was  true  that 
though  the  condition  need  not  be  fulfilled  until  the  day 
fixed  for  completion,  the  purchaser  was  not  bound  in  all 
cases  to  wait  until  that  date.  He  (the  Lord  Justice) 
knew  of  four  such  exceptions,  though  he  did  not  say 
that  the  list  was  an  exhaustive  one.  First,  the  purchaser 
might  show  by  sufficient  evidence  that  the  condition 
had  been  pi-acrJcally  fulfilled  before  the  day  fixed  for 
completion.  Secondly,the  purchaser  might  show  that  the 
vendor  had  substantially  and  piuctically  admitted  that 
the  condition  was  incapable  of  fulfilment.  Thirdly, 
there  might  be  an  agreement  between  the  vendor  that  a 
particular  refusal  by  the  mortgagee  to  accept  the  poi'chaser 
as  mortgagor  should  be  treated  as  final  and  conclusive, 
and  that  agreement  need  not  be  expressed,  but  might 
be  implied  from  the  cii-cumstances.  Fourthly,  it  might 
be  that  a  particular  refusal  of  the  mortgagee  was  so 
acquiesced  in  ani  treated  by  the  vendor  as  to  justify 
the  purchaser  in  coming  to  the  conclusion  that  the 
matter  was  at  an  end,  and  in  treating  the  refusal  as 
final.  Those  were  the  four  cases.  It  lay  ui)on 
the  purchaser  to  prove  the  special  circumstances 
which  would  justify  him  in  treating  the  contract 
as  at  an  end.  If  he  treated  the  contract  as  at  an 
end  before  the  time  for  completion  without  any  justi- 
fication, the  vendor  could  treat  the  purchaser  as  having 
broken  the  contract,  and  the  vendor  would  be  relieved 
from  further  carrying  out  the  contract  or  performing 
the  condition.  The  purchaser  in  such  a  case  could  not 
recover  any  deposit  paid  by  him.  Certain  cases  as 
between  vendor  and  purchaser  had  been  referred  to  in 
which  the  purchaser  before  the  time  for  completion 
ascertained  that  the  vendor  had  not  the  title  to  give 
him  which  he  professed  to  have,  and  that  there  were  no 
legal  means  of  completing  the  title  before  the  time  fixed. 
It  was  clear  that  in  such  a  case  the  purchaser  was  en- 
titled at  once  to  treat  the  contract  as  at  an  end, upon  the 
simple  ground  that  the  vendor  could  not  ask  the  pur- 
chaser to  wait  on  in  the  mere  hope  of  the  vendor  being 
able  to  buy  or  otherwise  acquire  his  title.  1'hose  cases 
had  no  application  to  the  present  case.  The  only  case 
which  had  any  bearing  upon  the  point  was  ' '  Davis  v. 
Nisbett,"  which  was  a  case  of  an  agreement  to  assign 
the  lease  of  a  farm  subject  to  the  approval  of  the 
assignee  as  a  tenant  by  the  landlord,  llie  case  waa 
heard  on  demurrer,  and  the  plea  that  was  demurred  to 
was  treated  by  the  Court  as  an  averment  of  a  final  and 
irrevocable  disapproval  of  the  proposed  tenant  by  the 
landlord.  The  case,  therefore,  fell  within  one  of  the 
four  eases  stated  above.  In  the  present  case  the  plaintiff 
was  not  justified  upon  the  facts  in  assuming  that  the 
first  refusal  of  Mr.  Kidd  to  transfer  the  loan  was  to  be 
treated  as  final  and  conclusive.  There  was  no  agree- 
ment that  it  should  be  so  treated, and  it  was  not  treated 
as  such  by  the  vendor,  nor  did  he  lead  the  purchaser  to 
think  that  he  was  so  treating  it.  On  the  contrary,  the 
vendor  treated  it  as  temporary  only,  and  he  was  intend- 
ing to  make  further  efforts  to  have  the  condition  ful- 
filled.   The2  plaintiff   was,    therefore,    not   entitled  to 
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treat  the  contract  as  at  an  end.  That  being  so,  it  was 
not  necessary  to  inquire  into  what  happened  subse- 
quently. But,  if  it  had  been  necessary  to  inquire  whether 
the  coflbdition  had  been  subsequently  fulfilled,  he  should 
hold  that  it  had.  The  mortgagee  consented  to  leave  the 
mortgage  standing  for  the  whole  amount,  subject  to  the 
condition  that  the  principal  should  be  paid  off  by  annual 
instalments.  Seeing  that  the  principal  money  due  under 
the  mortgage  was  repayable  on  demand,  it  was  clear  to 
him  that  the  condition  in  no  way  prevented  the  assent  of 
the  mortgagee  from  being  a  fulfilment  of  the  condition  in 
the  contract, for  two  reasons.  In  the  first  place,  because, 
upon  the  facts,  the  mortgagee  was  only  insisting  as 
against  the  purchaser '  upon  the  same  terms  as  those  on 
which  the  vendor  had  the  mortgage.  If  so,  the  purchaser 
had  nothing  to  complain  of,  as  he  was  ouly  entitled  to 
get  the  transfer  of  the  mortgage  on  the  same  terms  as 
the  vendor  had  it.  In  the  second  place,  the  purchaser 
could  not  complain  of  the  condition  as  to  repayment  of 
the  principal  money  by  annual  instalments  because  the 
principal  money  due  under  the  mortgage  was  repayable 
on  demand  and  the  sole  result  of  his  not  paying  an  in- 
stalment would  be  a  liability  to  pay  the  whole  sum  on 
demand.  All  that  it  meant  was  that  the  mortgagee  by 
accepting  payment  by  instalments  would  be  doing  what 
he  was  not  bound  to  do.  If  it  were  necessary,  therefore, 
he  should  hold  that  the  condition  had  been  fuHlled. 
[Solicitors— Benwell  and  Norfolk,  for  the  plaintiff,] 


Q.B.  Div.     (Cfhannell  ) 
and  Bucknill,  JJ.)       ] 
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UPPERTON  V.   SIB  MATTHBW   WHITE  BIDLEY  AND 
ANOTHBB.* 

Metropolis — Police  Acts — Pension — Annual  pay 
— Special  service  allowance — Pension,  how 
calculated. 


This  was  an  appeal  by  case  stated  from  the  justices 
of  London.  Frederick  Upperton,  the  appellant,  a 
police- constable,  appealed  to  the  London  quarter 
sessions  from  the  decision  of  the  Chief  Commissioner  of 
Police  for  the  metropolis  refusing  to  reconsider  a 
claim  made  by  the  appellant  for  an  increased  amount  of 
pension.  The  quarter  sessions  dismissed  the  appeal 
subject  to  a  case  stated  for  the  opinion  of  the  High 
Court.  The  appellant  joined  the  metropolitan  police 
force  on  December  30,  1872,  and  retired  on  January  2, 
1899,  whereupon  he  became,  by  virtue  of  the  Police 
Act,  1890,  entitled  to  a  pension  equal  to  two-thirds  of 
his  annual  pay  at  that  date.  He  was  awarded  a  pension 
of  £55  9s.  4d.  a  year,  being  52  times  the  sum  of 
£1  Is.  4d.,  such  sum  being  two-thirds  of  £1  12s.,  the 
ordinary  pay  of  a  constable  of  the  appellant's  rank  and 
service.  For  nine  ye^rs  prior  to  1894  the  appellant  had 
served  on  special  duty  at  the  Houses  of  Parliament 
during  the  sittings  of  Parliament^  receiving  7s.  a 
week  special  service  allowance  in  addition  to  his 
ordinary  pay  while  so  doing.  In  1894  he  was  selected 
for  permanent  special  duty  at  the  House  of  Lords,  and 
continued  upon  such  special  duty,  receiving  the  special 
service  allowance,  until  the  date  of  his  retirement. 
This  7s.  a  week  was  payable  by  the  Commissioner  of 
Police,  and  was  paid  partly  as  a  recognition  of  good 
conduct  and  partly  because  by  being  withdrawn  from 
ordinary  duty  the  appellant  to  some  extent  lost  his 
chance  of  promotion.  The  sum  of  7d.  a  week  was 
deducted  from  the  appellant's  ordinary  pay  as  a  con- 
tribution towards  the  pension  fund  in  accordance  with 
section  15  of  the  Police  Act,  1890,  but  no  deduction 
was  made  from  the  7s.  special  service  allowance. 
During  absence    owing   to   sickness   the  special  service 
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allowance  is  usually  stopped  and  is  paid  to  the 
constable  who  actually  performs  the  special  duty. 
Schedule  1  of  the  Police  Act,  1890,  provides  that  the 
pension  of  a  constable  on  his  retirement  shall  be  within 
the  mnximum  and  minimum  limits  therein  prescribed* 
'*  so,  however,  that  the  pension  shall  not  exceed  two* 
thirds  of  his  annual  pay.*'  Two  points  were  raised  on 
behalf  of  the  appellant— fl)  that  in  calculating  the 
pension  the  7s.  a  week  special  service  allowance  should 
be  taken  into  account,  and  (2)  that  the  annual  pey 
was  865  times  the  daily  pay,  and  not  52  times  the 
weekly  pay. 

Mr.  E.  H.  Piekersgill  appeared  for  the  appellant, 
and  Mr.  Macmorran,  Q.C.,  and  Mr.  Grain  for  the 
respondents. 

The  CouBT  differed,  in  opinion  upon  the  first  point, 
and  the  appeal  on  that  point  accordingly  failed.  They 
allowed  the  appeal  on  the  other  point. 

Mr.  Justice  Channell  said  the  main  difference 
between  the  Police  Act,  1890,  and  the  prior  Acts  was 
that  in  the  Act  of  1890  police-constables  were  given  a 
pension  as  of  right.  The  Act  did  not  fix  the  amount  of 
the  pension,  but  provided  that  the  pension  should  be  in 
accordance  with  the  scale  adopte<l  by  any  police  force, 
and  such  scale  was  to  be  within  irutximum  and  mini- 
mum limits  mentioned  in  the  schetlule.  In  the  metro- 
I)olitan  police  force  the  nnaximnm  allowed  by  the  Act 
had  b^en  adopted,  so  that  the  pension  of  the  appellant 
must  be  dealt  with  accordiug  to  the  maximum  laid 
down  by  the  Act.  Sche<lule  1,  where  the  provisions  as 
to  pensions  were  to  be  found,  ended  as  follows  : — 
**  So,  however,  that  the  pension  shall  not  exceed  two- 
thirds  of  his  annual  pay.'*  The  appellant's  pension 
had  been  granted  on  the  assumption  that  it  was  two- 
thirds  of  his  annual  pay.  The  question,  therefore,  was. 
What  was  the  meaning  to  be  given  to  **  annual  pay  *'  ? 
Schedule  1  was  the  only  i>art  of  the  Act  in  which  the 
term  **  annual  pay  "  was  used.  But  the  term  **  pay  " 
was  used  in  other  parts  of  the  Act.  l*ay  and  allowances 
seemed  to  be  treatcil  separately.  In  the  case  of  the 
metropolitan  police  force  the  staff  appeared  to  have 
been  entitled  under  the  Metropolitan  Police  Staff 
(Superannuation)  Act,  1875,  to  pensions  in  respect  of 
allowances  as  well  as  in  respect  of  their  pay. 
Section  32  (5)  of  the  Act  of  1890  provided  that  **  the 
rate  and  conditions  of  i>ension  of  the  Chief  Commis- 
sioner of  Metropolitan  Police  and  the  Assistant  Com- 
missioners shall  be  regulated  by  the  provisions  of  this 
Act,  and  not  under  the  Metropolitan  Police  Staff  (Super- 
annuation) Act,  1875,  but  the  Chief  Commissioner  and 
the  Assistant  Commissioners  shall  be  entitled  to  pension 
under  the  provisions  of  this  Act  in  respect  of  any 
emoluments  in  respect  of  which  they  are  entitled  to 
superannuation  allowances  under  the  Metropolitku 
Police  Staff  (Superannuation)  Act,  1876.'*  Those  oflRcers 
were,  therefore,  to  come  under  the  Act  of  1890  as 
regards  pension  calculated  upon  their  pay,  and  they 
were  to  have  the  additional  benefit  of  the  Act  of  1875. 
That  implied  that  *•  pay  '*  in  the  Act  meant  pay 
strictly  so  called,  and  that  thfre  were  other  things 
which  were  not  strictly  jmy.  Pay  in  the  ordinary 
sense  would  cover  any  money  remuneration  for 
services,  and  prima  faHe  the  7s.  a  week  special 
service  allowance  came  within  that  definition.  But  in 
the  Act  the  word  pay  was  evic^ently  used  in  the  special 
meaning  in  which  it  had  got  to  be  used  between 
police-constables  and  those  who  employed  them.  The 
appellant  was  employe<l  on  duty  at  the  House  of  Lords. 
A  considerable  number  of  police-constables  were  em- 
ployed about  the  Houses  of  Parliament  while  the 
Houses  were  sitting,  and  these  men  received,  while 
they  attended  on  that  duty,  a  shilling  a  day  out  of 
money  provided  by  Parliament  for  that  purpose.  A 
weekly  sheet  was  made   out  which  the  constables  signed 
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on  the  receipt  of  their  money.  The  amount  of  the  pay  was 
pot  in  one  column,  and  from  that  amount  was  deilucted 
a  certain  proportion  to  go  towards  the  siiperaimuation 
fund.  Certain  allowances,  including  allowances  for 
coal,  uniform,  and  boots,  were  added,  and  with  regard 
to  the  allowances  for  coal,  &o. ,  it  was  agreed  that  they 
were  not  pay  which  was  pensionable.  The  7s.  a  week 
in  respeet  of  duty  at  the  Houses  of  Parliament  was 
entered  on  the  sheet  not  as  part  of  the  pay,  but  as  part 
ol  the  allowances.  It  seemed  to  his  Lordship  that  the 
7s.  a  week  was  not  offered  to  the  constables  who 
undertook  this  special  duty  in  the  capacity  of  pay,  but 
as  an  allowance.  With  regard  to  the  men  who  served 
only  during  the  Sessions  of  the  Houses  of  Parliament, 
or  who  for  attending  a  race  or  other  meeting  received 
extra  remuneration  for  extra  service,  there  was  no 
difficulty  :  for  even  if  the  extra  payments  were  pay 
they  were  not  annual  pay.  The  difficulty  in  this  case 
was  this.  Six  of  the  men  were  employed  for  the 
whole  year.  The  appellant  was  one  of  these,  and 
it  was  stated  that  he  not  merely  in  fact  served  on  that 
duty  for  the  whole  year  during  five  years,  but  that, 
having  served  for  nine  years  on  duty  at  the  Houses  of 
Parliament,  he  was  selecte<l  for  permanent  duty  in  the 
House  of  Lords.  The  result  of  that  was  in  substance 
to  tell  him  that  he  would  get  7s.  a  week  extra  all  the 
year  round.  The  difficulty,  therefore,  was  to  say 
whether  that  payment  was  not  only  remuneration  for 
special  services,  but  also  annual  pay.  On  this  point  his 
Lordship  and  his  brother  differed.  His  Lordship  thought 
that  the  payment  was  not  pay,  but  was  still  a  part  of 
the  appellant's  allowances.  Dealing  with  the  second 
point,  his  Lonlship  said  that  **  annual  pay  "  must 
mean  the  sum  received  for  services  rendered  during  the 
year,  and  in  that  eense  the  amount  of  the  annual  pay 
would  not  depend  on  the  number  of  pay  days  in  the 
year.  If  that  were  so,  it  might  be  said  that  where  the 
last  year  of  service  of  a  constable  was  a  year  in  which 
there  were  53  pay  days  the  constable's  pension  ought 
to  be  reckoned  on  53  times  his  weekly  pay.  What  he 
ought  to  receive  was  two- thirds  of  52  weeks'  pay  with 
one  day's  pay  adde<l. 

Mr.  Justice  Bitcknill  said  that  he  agreed  with  his 
brother  on  the  second  i)oint.  With  regard  to  the  first 
point,  he  said  that,  in  his  opinion,  the  7s.  a  week 
which  the  appellant  had  received  for  five  years  for  per- 
forming special  duty  was  a  part  of  his  annual  pay 
within  the  meaning  of  Schedule  1  of  the  Act  of  1890, 
and  was  therefore  pensionable.  It  was  unfortimate  that 
the  appellant  had  signed  pay-sheets  which  led  one  to 
suppose  that  the  payments  were  not  part  of  his  ordinary 
wages,  but  the  fact  that  those  in  authority  over  him 
had  drawn  the  pay- sheets  in  a  particular  manner  could 
not  be  used  as  an  ar^ment  against  him.  If  the 
Legislature  had  intende<l  to  exclude  from  pension  these 
payments,  it  would  have  done  so  expressly. 

[Solicitors— Mann  and  Crimp,  for  the  appellant  ; 
Wontner  and  Sons,  for  the  respondents.] 


Judicial  Committee  of  the  Privy  Council  \ 

i Lords  Davey  and  Robertson  and    Sir  >• 
i.  Couch)  j 
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THB  BANK  OF  NEW  ZEALAND  V.  SIMPSON.* 

Practice— Evidence — Admissibility — Contract  in 
writing — Parol  evidence. 


This  was  an  appeal  from  an  order  of  the  Supreme 
Court  of  New  South  Wales  of  November  18,  1898. 

Mr.  Asquith,  Q.C.,  and  Mr.  Vaughan  Hawkins 
appeared  for  the  appellants  ;  Mr.  Upjohn,  Q.C.,  and 
Mr.  Danckwerts,  Q.C. ,  for  the  respondent. 

*BepOTted  by  W.  J.  Soulsby,  Esq.,  Barrister-at-Law. 


Lord  Davby,  in  deliv 
ment,  said  the  respondent  ' 
the  appellant  bank  to  supei 
railway  from  Rosehill  to 
the  bank  for  extra  commia 
their  agreement.  The  Su 
verdict  of  a  jury  for  the  ba 
The  question  was  exclusive 
certain  evidence.  On  Jan 
took  place  between  the  re 
the  bank's  manager,  and  n< 
to  the  latter  :— **  In  reply 
engineering  expenses  of  \ 
section  of  the  Pennant  Hi! 
prepared  to  undertake  the 
which  shall  include  the  p 
fessional  assistants  and 
specification  and  drawing 
for  supervision  of  work, 
measurement  of  work,  1  ; 
I  should  h**.  allowed  anothe 
of  £35,000  in  the  event  of 
total  cost  of  the  works  b 
effect  this  saving  by  e^ftr 
tive  drawings  of  works  for 
by  sacrificing  the  characte: 
reason  I  do  not  recommei 
under  71. Jib."  No  reply  t< 
the  offer  was  verbally  acc« 
and  it  admittedly  expressc 
between  the  parties.  The 
under  the  respondent's  sup< 
completed.  The  cost  of 
elusive  of  the  purchase  of 
The  cost  of  the  land  pure 
The  amount  of  the  respont 
cent,  on  £35,000  was  £2,9 
paid  to  the  respondent  in  i 
of  land  and  other  expens 
£43,174  19s.  5d.  If,  then 
works  "  referred  to  in  th 
included  the  cost  of  the  lai 
mission  of  8^  per  cent.,  or 
not  succeed  in  rcilucing  tl 
the  respondent  was  not  enti 
of  li  per  cent.  The  respoi 
ing  to  the  true  meaning  of 
of  £35,000  did  not  includ 
chased  or  the  amount  of 
menced  an  action  to  rec 
the  extra  1^  per  cent 
before  Mr.  Justice  Coh 
spondent  antl  Mr.  Chapi 
what  took  place  at  their 
of  the  parties.  The  appel 
a  circular  issued  by  the 
concurrence  stating  that  tl: 
was  £35,000,  but  that  by 
probably  be  constructed  J 
**  assuming  that  the  cost 
revenue  will  yield  a  divu 
capital."  The  jury  gave 
The  respon  lent  moved  for 
a  new  trial.  The  Chief  Ju 
that,  according  to  the  tr 
•*  the  total  cost  of  the  W( 
actual  construction  of  the 
legal  certainty  be  appHcabl 
the  works  (alone)  and  also 
the  cost  of  the  land  plu 
and  that,  therefore,  the  es 
ought  to  have  been  rejected 
that  they  could  not  underst 
letter  after  due   consiuerati 
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tents.  Their  Lordships  could  not  agree  with  the  views 
so  expressed.  The  respondent  admitted  in  his  evidence 
(as,  indeed,  is  plain  without  his  admission)  that  what 
was  proposed  to  be  reduced  was  the  £35,000  to  below 
£30,000,  or  (in  other  words)  that  the  two  sums  are 
co-extensive.  It  was  not,  therefore,  a  mere  question  of 
the  meaning  of  the  words  '*  the  ^  total  cost  of  the 
works  "  standing  alone,  but  the  meaning  of  **  the 
estimate  of  £35,000  "  had  also  to  be  considered.  Those 
words  point  to  something  which  was  known  to  and  in 
the  contemplation  of  both  parties  to  the  contract,  and 
with  reference  to  which  they  contracted,  and  in  order  to 
construe  and  apply  the  contract  they  must  ascertain 
what  was  incluied  in  **  the  estimate  of  £:*5,000/'  on 
the  reduction  of  which  the  contract  depended.  Extrinsic 
evidence  was  always  admissible,  not  to  contradict  or 
vary  the  contract,  but  to  apply  it  to  the  facts  which  the 
parties  had  in  their  minds  and  were  negotiating  about. 
The  rule  was  thus  stated  in  *'  Taylor  on  Evidence  ** 
(eighth  edition,  vol.  2,  section  1,194)  :— ••  It  may  be 
laid  down  as  a  broad  and  distinct  rule  of  law  that 
extrinsic  evidence  of  every  material  fact  which  will 
enable  the  Court  to  ascertain  the  nature  and  qualities  of 
the  subject-matter  of  the  instrument,  or,  in  other 
words,  to  identify  the  persons  and  things  to  which  the 
instrument  refers  must  of  necessity  be  received. "  In 
•*  Grant  v.  Grant  "  (L.R.,  5  C.P.,  727,  at  p.  728) 
Mr.  Justice  Blackburn  quoted  judicially  the  following 
passage  from  his  valuable  work  on  *  *  Contract  of  Sale  '  * 
(p.  49)  : — **  The  general  rule  seems  to  be  that  all  facts 
are  admissible  which  tend  to  show  the  sense  the  words 
bear  with  reference  to  the  surroimding  circumstances  of 
and  concerning  which  the  words  were  used,  but  that 
such  facts  as  only  tend  to  show  that  the  writer  intended 
to  use  words  bearing  a  particular  sense  are  to  be 
rejected.'*  Various  cases  might  be  cited  in  which  those 
principles  had  been  applied.  In  **  Ogilvie  v.  Foljambe  '* 
(3  Mer.,53)  Sir  William  Grant  said  :— **  The  defendant 
speaks  of  *  Mr.  Ogilvie* s  house,'  and  agrees  *  to  give 
£14,000  for  the  premises,'  and  parol  evidence  has 
always  been  admitted  in  such  a  case  to  show  to  what 
house  and  to  what  premises  the  treaty  related."  In 
**  Macdonald  v.  Longbottom  "  (IE.  and  B.,  977)  Lord 
Campbell  said  : — **  This  was  an  offer  made  to  the 
plaintiffs  and  accepted  by  them  of  16s.  per  stone  for 
*  your  wool,'  to  be  delivered  in  Liverpool.  The  only 
question,  therefore,  is  what  was  the  subject-matter  of 
the  contract  described  as  *  your  wool  '  ?  I  am  of 
opinion  that  when  there  is  a  contract  for  the  sale  of  a 
specific  subject-matter  oral  evidence  may  be  received 
for  the  purpose  of  showing  what  that  subject-matter  was 
of  every  fact  within  the  knowledge  of  the  parties  before 
and  at  the  time  of  the  contract.  Now,  Stewart,  the 
defendant's  agent,  had  a  conversation  before  the  con- 
tract with  one  of  the  plaintiffs,  who  stated  what  wool 
he  had  on  his  own  farm  and  what  he  had  bought  from 
other  farms.  The  two  together  constituted  *  his  wool,* 
and  with  the  knowledge  of  these  facts  the  defendant 
contracts  to  buy  *  your  wool. '  There  cannot  be  the 
slightest  objection  to  the  admission  of  evidence  of  this 
previous  conversation,  which  neither  alters  nor  adds  to 
the  written  contract,  but  merely  enables  us  to  ascertain 
what  was  the  subject-matter  referred  to  therein. '  *  And 
in  *•  Smith  v.  Thompson  "  (8  C.B.,  44)  evidence  was 
admitted  of  previous  letters  to  show  that  a  sum  of 
money  transmitted  by  an  employer  to  his  clerk  for 
**  business  purposes  **  was  properly  applied  by  the 
clerk  in  payment  of  his  own  salary.  Of  course,  if  the 
words  in  question  had  a  fixed  meaning  not  susceptible 
of  explanation,  parol  evidence  ^as  not  admissible  to 
show  that  the  parties  meant  something  different  from 
what  they  had  said.  That  was  not  so  in  the  present 
ease.  Ilieir  Lordships  thought  that  **  the  total  cost  of 
bo  works  "  might   mean  the  cost  to   the  owner  of  the 


completed  railway,  and  they  thought  that  any  person 
receiving  the  letter  with  a  knowledge  of  the  previous 
circular  and  of  the  conversation  of  the  previous  day 
according  to  Chapman's  version  (which  the  jury 
evidently  believed)  might,  and  would,  have  so  under- 
stood it.  Their  Lordships  were,  therefore,  of  opinion 
that  the  evidence  objected  to  was  admissible,  and  Mr. 
Justice  Cohen  was  right  in  the  course  which  he  took  at 
the  trial  of  declining  to  construe  the  contract  without 
the  assistance  of  the  jury.  The  weight  and  import  of 
the  evidence  were  for  the  jury  to  consider,  and  their 
verdict  in  favour  of  the  present  appellants  was  decisive 
of  the  view  they,  took  as  to  the  effect  of  it.  In  the 
opinion  of  their  Lordships  there  were  no  sufiieient 
grounds  for  disturbing  it,  even  if  they  dissented  from 
it,  which  they  were  far  from  doing.  Their  Lordships 
would,  therefore,  humbly  advise  her  Majesty  that  the 
order  of  the  Supreme  Court  be  reversed,  and,  instead 
thereof,  it  be  ordered  that  the  rule  nisi  be  discharged, 
with  costs  to  be  paid  by  the  respondent,  who  must  also 
pay  the  costs  of  the  appeal. 

[Solicitors— Light  and  Galbraith,    for  the  appellants  ; 
Bell,  Brodrick,  and  Gray,  for  the  respondent.] 


Court  of  Appeal  (A.  L.  Smith,  ) 
•  ~         r,  L.JJ.)  i 


1900. 
Feb.  17. 


Collins,  and  Romer, 

MASON  V.  A.  ».    DEAN    (LIMITED)   ;    MOORB    AND    SONS, 
THIRD  PARTIES.* 

Master  and  Servant — Master's  liability  to  servant 
— ^Workmen's  Compensation  Act,  1897 — 
**  Undertakers,'*  who  are. 

Where  a  building  is  being  constructed  by 
several  persons,  not  jointly,but  each  doing  a  sepa- 
rate part,  each  and  all  of  them  are  **  under- 
takers "  within  the  meaning  of  sec.  7  of  the 
Workmen's  Comi>ensation  Act,  1897. 


This  was  an  appeal  from  a  judgment  of  the  Judge  of 
the  County  Court  of  Lancashire,  holden  at  Salford,  on 
a  special  case  stated  by  an  arbitrator,  who  had  been 
appointed  by  the  County  Coiurt  Judge  to  hear  an 
arbitration  under  the  Workmen's  Compensation  Act, 
1897.  The  applicant  for  compensation  was  Jane  Mason, 
the  widow  of  Frederick  William  Mason,  who  had  been 
killed  in  the  course  of  his  employment  by  a  fall  from  a 
scaffold.  The  employers  of  the  deceased  man  were 
A.  R.  Dean  (Limited),  who  carried  on  business  at 
Birmingham  as  furnishers  and  decorators.  The  accident 
happened  on  February  10,  1899,  at  the  Lyceum  Theatre, 
Eccles,  near  lilanchester.  The  theatre  was  then  an 
incomplete  building,  exceeding  SOft.  in  height,  and  it 
was  being  constructed  by  means  of  a  scaffolding. 
Messrs.  Moore  and  Sons  had  prior  to  the  date  of  the 
accident  contracted  with  the  building  owner  for  the 
construction  of  the  building  and  for  the  erection  of  the 
scaffolding  from  which  the  deceased  man  fell.  Under 
powers  reserved  in  Messrs.  Moore  and  Sons*  contract 
the  architects  let  off  to  A.  R.  Dean  (Limited)  certain 
decorative  work.  The  scaffolding  used  by  the  deceased 
and  his  fellow-workmen  was  erected  by  Moore  and  Sons 
at  the  expense  of  the  building  owner.  At  the  time  of 
the  accident  the  deceased  man  was  engaged  in  doing 
for  his  employers,  A.  R.  Dean  (Limited),  part  of  the 
work  which  they  had  contracted  with  the  building 
owner  to  do— namely,  painting  the  ceiling  of  the 
theatre.  He  was  walking  on  the  scaffolding  when  one 
of  the  planks  gave  way,  and  he  fell  to  the  pit  floor  and 
was  instantly  killed.  The  applicant  made  the  employers 
respondents   to  the   arbitration,  claiming    compensation 
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from  tbem.  Hie  respondents  delivered  a  defence,  in 
which  they  denied  liability  on  the  ground  that  the 
employment  of  the  deceased  was  not  an  employment  to 
which  the  Workmen's  Compensation  Act  applied  ;  and 
tiiey  also  alleged  that  Messrs.  Moore  and  Sons  or  their 
workmen  erected  the  defective  scaffolding  and  were  the 
persons  responsible  for  the  scaffolding.  The  respondents 
delivered  to  Moore  and  Sons  a  notiee  of  claim  to 
indemnity  against  all  liability  on  account  of  any 
accident  caused  by  the  scaffolding.  At  the  hearing  of 
the  arbitration  before  the  arbitrator  appointed  by  the 
County  Court  Judge,  it  was  contended  on  behalf  of  the 
applicant  that  the  respondents  were  undertakers  within 
#  the  meaning  of  section  7,  subsection  2,  of  the  Work- 
men's Compensation  Act,  and  that  they  were  engaged 
on  work  of  construction  in  a  building  exceeding  30ft. 
in  height,  and  then  being  constructed  by  means  of  a 
scaffolding.  It  was  contended  on  the  part  of  the 
respondents  that  the  work  which  they  had  contracted 
to  do  was  not  work  of  construction  within  the  meaning 
of  the  Act,  and  that  they  were  not  undertakers  within  the 
meaning  of  the  Act.  The  arbitrator  held  that  the 
respondents  were  undertakers, and  that  they  were  engaged 
in  the  construction  of  a  building  exceeding*  30ft.  in 
height,  such  building  being  then  in  the  course  of  con- 
struction by  means  of  a  scaffolding,  and  he  awarded 
the  applicant  the  sum  of  £300,  with  costs.  At  the 
request  of  the  respondents  the  arbitrator  stated  a  case 
for  the  opinion  of  the  County  Court  Judge,  sub- 
mitting the  following  questions  :— (1)  \Vhcther  the 
respondents  were  undertakers  in  the  construction  of  a 
building  within  the  meaning  of  the  Act  ;  (2)  whether 
the  employment  in  the  course  of  which  the  said  personal 
injuries  were  caused  to  the  deceased  workman  was  em- 
ployment to  which  the  Workmen's  Comx^ensation  Act 
applies.  The  County  Court  Judge  set  apide  the  award 
of  the  arbitrator  with  costs,  on  the  ground  that,  though 
the  respondents  were  undertakers  engaged  in  the  con- 
struction of  a  building  within  the  Act,  yet  the  case  of 
••  Wood  V.  Walsh  and  Sons  ''  ([1899]  1  Q.B.,  1,009) 
showed  that  painting  the  ceiling  of  the  theatre  was  not 
an  employment  within  the  Act.  The  applicant  appealed. 

Hr.  R.  W.  Harper  appeared  for  the  applicant  ;  Mr. 
C.  A.  Russell,  Q.C.,  and  Mr.  Byrne  for  the  respond- 
ents ;    and  Mr.  Ames  for  the  third  parties. 

The  CouBT  allowed  the  appeal. 

LoBD  Justice  A.  L.  SMiTEt  said  that  in  his  opinion 
the  respondents  were  liable  in  this  case.  The  County 
Court  Judge  had  held  that  they  were  not  liable,  think- 
ing himself  bound  so  to  hold  by  reason  of  the  decision 
in  **  Wood  V.  Walsh  and  Sons.''  But  that  case  really 
had  nothing  to  do  with  the  present.  Messrs.  Moore 
and  Sons,  a  firm  of  builders,  had  undertaken  the  work 
of  building  a  theatre  at  Eccles.  By  the  terms  of  the 
contract  the  building  owner  was  at  liberty  to  give  some 
portions  of  the  work  to  other  persons,  and  he  accord- 
ingly placed  a  portion  of  it  in  the  hands  of  the  re- 
spondents. While  the  respondents  were  canying  out 
their  part  of  the  work  the  deceased  man,  who  was  in 
their  employment  and  was  engaged  in  the  work,  met  his 
death  by  falling  through  a  scaffolding.  'Jlie  question 
was  whether  the  respondents  were  undertakei-s  within 
the  meaning  of  the  Workmen's  Compensation  Act.  llie 
Act  only  applied  to  certain  classes  of  employ ei*s,  as 
shown  by  section  7,  subsection  1.  Did  it  apply  to  the 
respondents  ?  It  applied  to  **  employment  by  the 
undertakers,  as  hereinafter  defined,  on,  in,  or  about 
any  building  which  exceeds  30ft.  in  height  and  is  either 
being  constructed  or  repaired  by  means  of  a  scaffold- 
ing or  being  demolished."  Here  the  building  was  not 
completed.  The  respondents  were  put  on  to  do  certain 
work  which  would  help  to  bring  it  to  completion.  The 
contract  of  the  respondents  with  the  building  owner 
diowed   that   the   work  they  had   to   do   included  the 


putting  up  of  a  ceiling,  the  erection  of  a  proscenium, 
and  the  fixing  the  private  boxes  with  columns,  caps,  &c. 
No  doubt  a  good  deal  of  the  work  was  decoration  pure 
and  simple.  But  there  was  ample  to  show  that  they 
had  also  to  perform  structural  work.  The  building  was 
over  30ft.  high,  and  it  was  being  constructed  by  means 
of  a  scaffolding.  It  was  clear  that  the  deceased  man 
was  employed  on  a  building  within  the  Act.  Was  he 
employed  by  undertakers  within  the  meaning  of  the 
Act?  By  subsection  2  of  section  7  **  undertakers  " 
meant,  in  the  case  of  a  building,  the  persons  under- 
taking the  construction,  repair,  or  demolition.  Ought 
that  to  be  construed  as  meaning  the  persons  undertaking 
the  construction  of  the  whole  building  or  did  it  also 
include  the  persons  undertaking  the  construction  of  a 
substantial  part  of  a  building  i^  In  his  opinion  a  person 
who  undertook  the  construction  of  a  substantial  part  of 
a  building  was  an  undertaker  within  /  the  Act.  H^ 
therefore  thought  that  the  judgment  of  the  County 
Court  Judge  was  wrong,  and  that  the  applicant  was 
entitled  to  the  compensation  which  had  been  awarded 
to  her  by  the  arbitrator. 

Lord  Justice  Collins  was  of  the  same  opinion.  The 
respondents'  specification  clearly  embraced  work  which 
must  be  described  as  construction  rather  than  decora- 
tion, and  the  judgment  of  the  County  Court  Judge 
could  not  be  supported  on  that  ground.  With  regard  to 
the  other  question,  it  seemed  to  him  to  be  immaterial 
what  particular  sort  of  work  the  workman  was  doing 
at  the  time  of  the  accident.  The  point  to  consider 
was  whether  his  employment  was  an  employment 
within  the  Act  and  whether  it  was  employment  by 
undertakers  within  the  meaning  of  the  Act.  Here  the 
respondents  were  persons  undertaking  the  construction 
of  part  of  a  building,  and,  in  his  opinion,  they  were 
undertakers  within  the  Act. 

LoBD  Justice  Romeb  agreed.  He  thought  that  where 
a  building  was  being  constructed  by  several  persons,  not 
jointly,  but  each  doing  a  separate  part,  each  and  all  of 
them  came  within  the  definition  of  **  undertakers  " 
in  section  7.  But  only  that  undertaker  was  liable  to 
pay  compeusation  in  whose  employment  the  workman 
was  at  the  time  of  the  accident. 

Mr.  Ames  said  that  the  third  parties  had  been  served 
with  notice  of  the  appeal,  and  asked  that  their  costs 
might  be  allowed. 

The  CouBT  refused  to  make  any  order  as  to  the  costs 
of  the  third  parties. 

[Solicitors— Alfred  Bates,  for  the  applicant ;  Har- 
greavo   and  Heaton,  for  the  respondents.] 


Court  of  Appeal  (Lindley,  M.R. , Vaughan  )         1900. 
Williams  and  Romer,  L.JJ.)  f      Feb.  19. 

ALLEN  V.  THE  GOLD  BEEFS  OF  WEST  AFBICA  (LIMITED).* 

Company — Articles  of  Association — Alteration — 
Lien  on  shares. 
Held  (\^anglian  Williams,  L.J.,  dissenting), 
that  a  company  can  alter  its  articles  so  as  to 
extend  the  lien  which  it  previously  had  over 
unpaid  shares  for  debts  due  to  it  from  its  mem- 
bers to  fully  imid-up  shares  issue<l  to  the  vendor 
before  the  date  of  the  alteration. 


This  was  an  appeal  by  the  company  against  a  decision 
of  Mr.  Justice  Kekewich's.  It  raised  a  question  of  com- 
pany law  of  great  importance  viz. ,  as  to  the  right  of 
a  company  to  alter  its  articles  so  as  to  extend  the 
lien  which  it  previously  had  over  un})aid  shares  for 
debts  due  to  it  from  its  members  to  fully  paid-up  shares 
issued  before  the  date  of  the  alteration  ;  and  a  further 
question— whether,  assuming  this   right  to  exist,  it  was 
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Ail^cled  by  the  faet  that  the  folly  pAid-ap  shares  were 
▼endors'  shares.  There  was  also  a  subsidiary  question 
as  to  the  validity  of  a  notice  of  a  meeting  sent  to  the 
registered  address  of  a  member  known  by  the  company 
to  be  dead.  The  action  was  brought  by  the  executors 
of  Emilio  Zuocani,  who  was  the  registered  holder  of 
vendors'  fully  paid*np  shares  and  also  of  partly- 
paid  shares  in  the  defendant  company,  for  a  de- 
claration that  the  defendants  had  no  lien  upon  the 
fully  paid  op  shares,  apd  for  an  injunction  to  restrain 
the  forfeiture  of  the  partly-paid  shares.  Mr.  Justice 
Kekewich  held  tibiat  the  f orfeitore  was  bad  because  the 
notice  threatening  forfeiture  claimed  too  much  interest, 
and  also  beoaose  it  was  wrongly  addressed  ;  and  he 
also  held  that  the  company  had  no  lien  on  the  paid-up 
shares  of  the  testator,  becaiise  the  notice  of  the  meeting 
to  be  held  for  the  purpose  of  altering  the  articles  by 
extending  the  lien  to  thes^  shares  was  bad  as  being 
wrongly  addressed.  His  Lordship  also  doubted  whether 
the  company  had  power  to  alter  its  articles  for  the 
purpose  of  retrospectively  affecting  the  existing  rights 
of  the  owner  of  a  particular  group  of  shares  without 
his  consent.  The  facts  are  Jully  stated  in  the  judgment 
of  the  Master  of  the  Rolls.* 

Mr.  Warrington,  Q.G. ,  and  Mr.  Dunham  were  for  the 
company  ;  Mr.  Renshaw,  Q.C.,  and  Mr.  D.  M.  Kerly 
were  for  the  plaintiffs. 

The  appeal  was  heard  on  January  18,  19,  and  20  last. 
The  Court  then  gave  judgment  upon  the  question  of 
forfeiture,  affirming  the  decision  of  Mr.  Justice 
Kekewich  upon  the  ground  that  the  notice  claimed  too 
much  interest  ;  but  they  reserved  judgment  upon  the 
question  of  the  right  of  the  company  to  a  lien  on  the 
fully-paid  shares.  Upon  this  point  their  Lordships 
delivered  judgment  allowing  the  appeal  (Lord  Justice 
Vaughan  Williams  dissenting). 

The  Masteb  of  the  Rolls  said  :— This  is  an  appeal 
from  a  judgment  of  Mr.  Justice  Kekewich  granting  an 
injunction  restraining  the  defendants  from  enforcing  a 
lien  on  some  fully  paid-up  shares  in  the  company  and 
belonging  to  a  deceased  shareholder  named  Zucoani.  The 
appeal  is  not  only  important  to  the  parties  to  it  but  it 
raises  several  questions  of  great  general  interest  relating 
to  the  power  of  limited  companies  to  alter  their  articles, 
and  especially  to  their  power  to  alter  their  articles  so 
as  to  affect  shares  standing  in  the  names  of  deceased 
shareholders,  and  to  the  effect  of  an  alteration  duly 
made  on  vendors'  fully  paid-up  shares  issued  before  the 
arlteration  is  made.  The  facts  are  as  follows  : — The 
defendant  company  was  formed  and  registered  under  the 
Companies  Act,  1862,  with  limited  liability.  Its 
memorandum  of  association  declared  its  nominal  capital 
to  be  £90,000,  divided  into  360,000  shares  of  5s.  each. 
The  fifth  clause  of  the  memorandum  declared  that  the 
original  shares,  or  any  of  them,  or  any  other  shares 
which  might  be  afterwards  created,  might  be  issued  fully 
paid  up  and  with  such  preference,  privileges,  or  priority 
over  or  postponement  to  the  remaining  or  any  other 
shares  of  the  company  in  respect  of  dividends  or  other- 
wise as  might  be  determined.  The  memorandum  was 
accompanied  by  articles  of  association,  which  will  be 
referred  to  presently,  and  which  made  a  marked  dis- 
tinction as  regards  lien  and  transfer  between  shares  fully 
paid  up  and  shares  not  fully  paid  up.  Both  classes  of 
shares  were  issued.  Zuccani,  as  the  nominee  of  the 
vendor  to  the  company,  had  a  number  of  fully  paid-up 
shares  allotted  to  Mm,  and  he  held  27,885  of  these 
when  he  died.  It  was  not  suggested  that  these  shares 
were  not  his  own.  There  is  no  evidence  of  any  special 
bargain  conferring  upon  Zuccani  any  special  rights  in 
respect  of  these  shares.  In  addition  to  these  fully 
paid-up  shares  Zuccani  applied  for  and  had  allotted  to 
him  60,000  ordinary  58.  shares,  not  paid  up.  These 
were  applied  for  and  allotted   on  the  terms  of  the  com- 


pany's prospectus  and  articles  of  association:  Nothing 
in  this  appeal  turns  on  the  prospectus.  Calls  were  from 
time  to  time  made  in  Zuccani 's  lifetime  on  the  unpaid- 
up  shares  of  the  company.  He  did  not  pay  these  calls 
when  they  became  due,  and  as  early  as  Hay,  18M,  and 
thenceforward  during  his  life  letters  were  sent  to  him 
pressing  for  payment  of  his  arrears.  Although  Zoccani 
did  not  pay  his  calls,  he  constantly  paid  up  quantities  of 
shares  in  full  before  their  amoimts  had  been  called  up. 
In  other  words,  he  from  time  to  time  not  only  paid  all 
the  calls  due  on  some  of  his  shares,  but  he  also  prepaid 
the  uncalled-up  amounts  of  the  same  shares.  He  did 
this  constantly  all  through  1896,  and  in  that  way  he 
was  able  to  sell  and  transfer  the  shares  so  paid  up  free  * 
from  all  liability  to  calls  and  from  all  lien  in  favour  of 
the  company.  From  the  money  so  obtained  by  him  he 
made  remittances  to  the  company  on  account  of  his  calls 
in  arrear.  His  object  in  fully  paying  up  batches  of  these 
shares  in  the  way  described  obviously  was  to  obtain 
shares  which  he  could  put  on  the  market  free  from  all 
claims  and  demands  by  the  company.  Why  the  directors 
allowed  him  to  do  this  is  not  explained.  It  was  obviously 
an  accommodation  to  him,  ani  I  cannot  find  any 
evidence  to  show  that  it  was  anything  more.  All  the 
shares  thus  paid  up  were  transferred  by  him  in  his  life- 
time ;  he  did  not  hold  any  of  them  when  he  died,  and 
it  is  unnecessary,  therefore,  to  consider  what  special 
rights,  if  any,  his  executors  might  have  had  in  respect 
of  such  shares  if  he  had  continued  to  hold  any  of  them 
op  to  the  time  of  his  death.  Zuccani  died  on  Feb- 
ruary 4,  1897.  He  left  a  will  which  was  proved  in 
March,  1897,  by  the  plaintiffs,  his  executors.  When  he 
died  he  held  the  27,885  fully  paid-up  vendors'  shares 
already  mentioned.  He  also  held  36,435  other  shares 
not  fully  paid  up,  and  he  owed  the  company  over 
£6,000  in  respect  of  these.  This  sum  did  not  include 
interest,  which  amounte<l  to  a  large  additional  sum. 
The  plaintiffs  did  not  register  themselves  as  members  of 
the  company  in  respect  of  Zuccani 's  shares,  and  they 
had  not  assets  enough  to  pay  his  liabilities.  No  one 
can  blame  the  directors  for  endeavouring  to  obt-ain  pay- 
ment of  the  money  due  from  Zuccani 's  estate  to  the 
company  by  any  legal  means.  Steps  were  taken  to  have 
his  estate  administered  in  the  Chancery  Division,  and 
the  company  could,  of  coiurse,  have  carried  in  a  proof 
for  its  debt.  But  other  and  more  summary  means  were 
had  recourse  to.  The  articles  of  association  as  they 
stood  when  Zuccani  died  contained  a  power  to  forfeit 
shares  in  respect  of  which  any  money  was  due  to  the 
company.  The  company  attempted  to  exercise  this 
power,  but  the  Court  has  held  that,  owing  to  mistakes 
made  by  the  company,  the  forfeiture  declared  was 
invalid,  llie  power  of  forfeiture  only  extended  to  shares 
not  fully  paid  up.  The  articles  gave  to  the  company  no 
power  to  refuse  to  register  a  transfer  of  fully  paid-up 
shares.  The  directors  did,  however,  refuse  to  register 
a  transfer  of  some  paid-up  shares  on  January  29,  1897. 
But  they  were  wi*ong  in  so  doing,  and  that  transfer  was 
ultimately  passed.  Again,  the  company  had  no  lien 
whatever  on  fully  paid-up  shares.  A  lien  on  such  shares 
or  the  possibility  of  a  lien  on  them  renders  them  un- 
quotable on  the  Stock  Exchange,  and  it  is  usual  in 
articles  of  association  conferring  a  lieu  on  shar^  ex- 
pressly to  exclude  fully  paid-up  shares  from  any  lien. 
Article  29  did  this.  The  articles  of  the  company  gave 
it  a  lien  on  unpaid -up  shares,  not  only  for  money  due 
from  their  holder  to  the  company  in  respect  of  such 
shares,  but  for  all  debts,  liabilities,  and  engagements 
of  the  holder  to  the  company  ;  and  on  proper  notice 
and  default  of  payment  power  was  given  to  the  com- 
pany to  sell  the  shares  subject  to  such  lien.  Moreover, 
the  directors  were  empowered  to  refuse  to  register  a 
transfer  of  any  shares  on  which  the  company  had  a  lien, 
l^e  lien  so  conferred  by  the  articles  clearly  extended  to 
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all  Soeeaai's  unpail  shares,  and  did  notJoeaM  on  his 
d«ath.  It  continneil  to  he  as  available  agaiiMt  his 
exacotors  (aHhougb  not  themselves  members)  as  it  was 
afiafaict  him  in  his  lifetime.  (See  Ar^ole  45.)  Bat,  in* 
dApendently  of  any  article,  a  lien  on  yropwty  does  not 
cease  on  the  death  of  the  owner  of  the  property.  So 
far,  therefore,  as  Znccani's  tinpaid>ap  shares  ara  con- 
earned,  the  company  was  entitled  to  the  lien  and  power 
of  sale  eonfened  by  Articles  29  and  30.  I  do  not  nnder- 
staad  that  this  was  dispoted.  The  directors,  however, 
desired  to*eztend  the  lien  and  power  of  sale  and  power 
to  refuse  to  register  transfers  rto  Znccani's  fully  paid- 
np  shares,  for  he  was  the  only  person  entitled  to  fully 
paid-up  shares  from  whom  any  callB  were  due. 
Accordingly  steps  were  taken  to  pasA  a  special  reso- 
Intiae  to  alter  ArticM  29  hj  strildng  oat  the 
worde  "  not  being  fully  paid,"  and  a  resolation  to 
thftt  effect  was  passed  on  February  18,  1897,  and 
was  eonirmed  on  MarcM  S,  1897.  Notice  conTening 
these  meetings  was  sent  addressed  to  Zuocani  at  his  re- 
gistered place  of  address  ;  and  the  notice  came  to  the 
knowledge  of  his  exeentors.  The  directors  knew  tilat  he 
was  dead  ;  bat  I  cannot  agree  with  the  learned  Joige 
that  the  resolution  was  invalid  by  reason  of  any  defect 
ia  the  notice.  Notices  of  meetings  have  only  to  be  given 
to  members  and  the  executors  were  not  members.  If  no 
Doiiee  at  all  had  bees  sent  to  the  executors  or  to 
Znoeani's  registered  address  the  omission  would  not,  in 
my  opinion,  have  affected  the  proprie^  of  holding  the 
meetings  or  the  validity  of  the  resolutions  passed  at 
'  them.  Article  45  expressly  provided  that  notices  of  meet- 
ings need  not  be  sent  to  executors  who  had  not  become 
members.  To  hold  that  meetings  of  companies  could  not 
be  properly  held  unless  the  notices  convening  them  were 
given  to  the  unregistered  legal  personal  representatives 
of  all  deeeasad  members  would  be  to  paralyse  the  trans- 
action of  busmess,  and  would  be  contrary  to  the  ordi- 
nary principles  applicable  to  corporate  bodies  and, 
indead,  to  other  associations  as  well.  The  regularity  oi 
the  preaeedings  to  alter  the  articles  by  no  means,  how- 
ever, disposes  of  the  matters  in  controversy.  The  facta 
above  stated  raise  the  following  very  important  questions, 
vis.  : — (1)  'Whether  a  limited  company,  registered 
with  aiilcles  oonferring  no  lien  on  its  fully  paid-up 
siiares,  can  by  special  resolution  alter  those  articles  by 
imposing  a  lien  on  those  shares  ?  (2)  Whether,  if  it 
can,  the  Hen  so  imposed  ean  be  made  to  apply  to  debts 
owing  by  fully  paid-up  shareholders  to  the  company  at 
the  time  of  the  alteration  of  the  articles  ?  (S)  Whether, 
if  it  can,  fnlly  paid-up  shares  allotted  to  vendors  of 
property  to  the  company  are  in  any  different  position 
froos  other  fully  paid-up  shares  issued  by  the  company  ? 
(4)  Whether,  assuming  the  altered  articles  to  be  valid 
and  to  be  binding  on  the  general  body  of  the  holders  of 
fully  paid-up  shares  in  the  company,  there  are  any 
Bpeciid  eircumstanoes  in  this  particular  ease  to  exclude 
the  fnlly  paid-up  shares  held  by  Zuccani  from  the  opera- 
tion of  the  altered  articles  ?  The  articles  of  a  company 
prescribe  the  regulations  binding  on  its  members 
(Companies  Act,  1862,  section  14).  They  have  the  effect 
of  a  contract  (see  section  16)  ;  but  the  exsct  nature  of 
this  contract  is  even  now  very  difficult  to  define.  Be 
its  nature  what  it  may,  the  company  is  empowered  by 
the  statute  to  alter  the  regulations  contained  in  its 
articles  from  tfane  to  time  by  special  resolutions 
(sections  50  and  51)  ;  and  any  regulation  or  article  pur- 
porting to  deprive  the  company  of  this  power  is  invalid 
on  the  ground  that  it  Is  contrary  to  the  statute, 
•*  Walker  v.  London  Tramways  Company  "  (12  Ch.D., 
705).  Hie  power  thus  conferred  on  companies  to  alter 
the  regulations  contaiifed  in  their  articles  is  limited 
only  by  the  provisions  contained  in  the  statute  and  the 
conditions  contained  in  the  company's  memorandum  of 
association.    Wide,  however,  as  the  language  of  section 


50  is,  tiie  power  conferred  by  it  must,  like  all  othef 
powers,  be  exercised  subjest  to  those  general  principles 
of  law  and  equity  which  are  applicable  to  all  powers 
conferred  on  majorities  and  enabling  them  to  bind 
minorities.  It  must  be  exercised,  not  only  in  the 
manner  required  by  law,  but  also  bona  JIde  fcr  the 
benefit  of  the  company  as  a  whole,  and  it  most  not  be 
exceeded.  These  conditions  are  always  implied,  and  are 
seldom,  if  ever,  expressed.  But  if  they  are  complied 
with  I  can  discover  no  ground  for  judicially  putting 
any  other  restrictions  on  the  power  conferred  by  the 
section  than  those  contained  in  it.  How  shares  shall  be 
transferred,  and  whether  the  company  shall  have  any 
lien  on  thim,  are  clearly  matters  of  regulation  properly 
prescribed  by  a  company 'startides  of  association.  Tliis 
is  shown  by  table  A  in  the  schedule  to  the  Companies 
Act,  1862  (clauses  8,  9,  10).  Speaking,  therefore, 
generally,  and  without  reference  to  any  particular  case, 
the  section  clearly  authorises  a  limited  company, 
formed  with  articles  which  confei  no  lien  on  fully, 
paid-up  shares  and  which  allow  them  to  be  transferred 
without  any  fetter,  to  alter  those  articles  by  special 
resolution,  and  to  impose  a  lien  and  restrictions  on  the 
registry  of  transfers  of  those  shnres  by  members  in- 
debted to  the  company.  But  then  comes  the  question 
whether  this  can  be  done  so  as  to  impose  a  lien  or 
restriction  in  respect  of  a  debt  contracted  before  and 
existing  at  the  time  when  the  articles  are  altered. 
Again,  streaking  generally,  I  am  of  opinion  that  the  • 
articles  can  be  so  altered,  and  that,  if  they  are  altered 
bo7ia  fide  for  the  benefit  of  the  company,  they  will  be 
valid  and  binding  as  altered  on  the  existing  holders  of 
paid-up  shares,  whether  those  holders  are  indebted  or 
not  indebted  to  the  company  when  the  alteration  is 
made.  But,  as  will  be  seen  presently,  it  does  not  by 
any  means  follow  that  the  altered  article  may  not  be 
inapplicable  to  some  particular  fully  paid-up  share- 
holder. He  may  have  special  rights  against  the  com- 
pany, which  do  not  invalidate  the  resolution  to  alter 
the  articles,  but  which  may  exempt  him  from  the  opera- 
tion of  the  articles  as  altered.  Ilie  conclusion  thus 
anived  at  is  based  on  the  language  of  section  50, 
which,  as  I  have  said  already, the  Court,  in  my  opinion, 
is  not  at  liberty  to  restrict.  This  conclusion,  moreover, 
is  in  conformity  with  such  authorities  as  there  are  on 
the  subject.  *'  Andrews  v.  the  Gas  Meter  Company  " 
([1897]  1  Ch. ,  301)  is  an  authority  that,  under  section 
50  of  the  Companies  Act,  1862,  a  company's  articles 
can  be  altered  so  as  to  authorise  the  issue  of  preference 
shares  taking  priority  over  existing  shares,  although  no 
power  to  issue  preference  shares  was  conferred  by  the 
memorandnm  of  association  or  by  the  original  articles. 
The  answer  to  the  argument  that  the  company  could 
not  alter  existing  rights  is  that,  within  the  limits  set  by 
the  statute  and  the  memorandum  of  association,  the 
rights  of  shareholders  in  limited  companies,  so  far  as 
they  depend  only  on  the  regulations  of  the  company, 
are  subject  to  alteration  by  section  50  of  the  Act.  The 
decision  of  the  late  Lord  Justice  Chitty  in  '*  Pepe  v. 
the  City  and  Suburban  Building  Society"  ([1893]  2  Ch., 
811)  is  in  principle  also  clearly  in  point.  A  member  of 
a  bailding  sociel^,  who  had  given  notice  of  withdrawal, 
and  who  by  the  rules,  as  they  then  stood,  became 
entitled  to  a  certain  sum  of  money,  was  held  to  be 
deprived  of  his  right  to  that  sum  by  an  alteration 
made  in  the  rules  before  he  had  ceased  to  be  a  member. 
This  case  went  very  far,  but  it  has  been  treated  as  cor- 
rect in  ••  Botten  v.  the  City,  &c.,  Building  Society  " 
([1895]  2  Ch.,  441).  It  was  urged  that  a  company's 
articles  could  not  be  altered  retroflpectively,and  reliance 
was  placed  on  Lord  Justice  Kigby's  observations  m 
**  James  v.  the  Buena  Ventura,  Ac,  Syndicate  " 
([1896]  1  Ch.,  466).  The  word  •*  retrospective  "  is, 
however,  somevdiat  ambiguous,  and   the  ooncnrr^oe  of 
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l<ord   Justice   Kigby   in  **  Andrews   v.    the  Gas  Meter 
Company  "  shows  that   his   obeerTations  in  **  James  v. 
the  Buena   Ventura,  &c. ,  Syndicate  '  *  are   no  authority 
for  saying  that  existing   rights,  founded   and  dependent 
on  alterable  articles,  cannot  be  i  affected  by  their  altera- 
tion.    Such  rights  are  in  truth  limited  as  to  their  dura- 
tion by  the  duration  of  the   articles  which  confer  them. 
But,    although    the    regulations   contained   in    a   com- 
pany's articles    of   association   are  revocable  by  special 
resolution,  a   special    contract   may  be   made   with  the 
company  in  the  terms  of  or    embodying  one  or  more  of 
the  articles,  and   the   question  will   then  arise  whether 
an  alteration   of   the   articles  so  embodied  is  consistent 
or   inconsistent   with  the   real    bargain    beti«reen    the 
parties.    A  company  cannot  break  its  contracts  by  alter- 
ing   its    articles,    but,    when    dealing    with    contracts 
referring  to  revocable  articles,  and   especially  with  con- 
tracts between  a  member  of   the  company  and  the  com- 
pany respecting   his   shares,  care   must  be  taken  not  to 
assume  that  the  contract  invoWes  as  one  of  its  terms  an 
article  which  is  not  to  be  altered.  It  is  easy  to  imagine 
cases    in    which    even    a   member   of    a    company   may 
acquire  by  contract   or    otherwise  special  rights  against 
the  company  which  exclude   him    from  the  operation  of 
a  subsequently   altered   article.     Such   a    case  arose  in 
•*  Swabey   v.    Port    Darwin   Gold    Mines   Company  *' 
(1  Megone,    385),    where   it   was   held   that  directors, 
who  had  earned  fees  payable  under  a  company 's  articles, 
could  not  be  deprived  of    them  by  a   subsequent  altera- 
tion of  the    articles    which    reduced  the  fees  payable  to 
directors.     I  take  it  to  be   clear  that  an  application  for 
ac  allotment  of    shares    on  the  terms  of    the  company's 
articles  does  not    exclude   the  power  to  alter  them,  nor 
the  application  of    them    when   altered  to  the  shares  so 
applied  for  and  allotted.    To  exclude  that  power  or  the 
application   of    an   altered   article  to  particular  shares, 
some  clear   and    distinct   agreement    for  that  exclusion 
must  be  shown,  or  some   circumstances    must  be  proved 
conferring  a  legal  or  equitable   right  on  the  shareholder 
to  be  treated  by  the  company  differently  from  the  other 
shareholders.    This  brings  me  to  the  last  question  which 
has  to  be  considered — viz. ,  whether  there  is  in  this  case 
any  contract  or  other   circumstance  which   excludes  the 
application   of   the  altered   article   to   Zuocani's   fully 
paid-up     vendors'     shares.      First,      let     us    consider 
the  shares.    I   am   unable   to    discover   any   difference 
in   principle     between     one   fully    paid-up    share    and 
another.    Whether  a  share   is   paid  for   in   cash   or    is 
given  in  payment  for  property  acquired  by  the  company 
appears  to  me  quite  immaterial  for  the  present  purpose. 
In  either  case  the  shareholder  pays  for  his  share,  and  in 
either  case  he  takes  It  subject  to  the  articles  of  associa- 
tion and  power    of    altering  them,  unless  this  inference 
is  excluded  by  special  circumstances.    Next  let   us  con- 
sider whether  a    vendor  who    makes   no  s})ecial  bargain 
except  that  he  is   to    be  paid    in  fully  paid-up  shares  is 
in  any  different  position    from    other  allottees  of    fully 
})aid-up   shares.      I    fail   to    see   that   he  is,  unless  he 
stipulates    that    his   shares    shall  be  specially  favoured. 
Zuccani  bargained    foF  fully  paid-up   shares  and  he  got 
them.    The  imposition  of  a  lien  on  them  did  not  render 
them  less  fully  paid-up  than  they  were  before.   They  re- 
mained what  they  were.     Zuccani    did  not  bargain  that 
the  regulations  relating  to  paid-up  shares  should  never 
be  altered,  or  that  if  altered  his  shares  should  be  treated 
differently  from    other   fully  paid-up   shares.     I  cannot 
see  that  the  company  broke  its  bargain  with  him  in  any 
way  by  altering    its    regulations    or    by   enforcing    the 
altered    regulations    as  it    did.     I    have  already    drawn 
attention  to  clause  5  of  the  memorandum  of  association. 
Having    regard    to    its   plain   language   no    allottee  of 
shares,  whether   a  vendor  or  an  ordinary  applicant,  can 
justly  complain   of    injustice   or   even    hardship  if    bis 
rights  under  the   original   articles   are  modified   to  hii 


disadvantage.  Every  allottee  was  told  by  the  mamo- 
randum  that  his  rights  as  a  shareholder  were  subject  to 
alteration,  and  no  allottee  acquired  any  rights  except 
on  these  terms  unless,  of  course,  some  special  bargain 
was  made  with  him.  If  Zuccani  had  not  been  indebted 
to  the  company,  could  he  have  successfully  maintained 
that  the 'company  had  no  power  to  alter  the  articles  and 
so  make  his  shares  liable  to  a  lien  and  consequently  less 
marketable  than  before  ?  I  take  it  that  it  is  clear  that 
he  could  not.  But  I  arrive  at  this  conclusion  only 
because  the  bargain  with  him  has  not  been  broken. 
Zuccani 's  indebtedness  to  the  company  confers  on  him, 
or  his  executors,  no  rights  against  it.  But  it  is  his 
indebtedness  which  creates  the  embarrassment  from 
which  they  seek  to  escape.  The  fact  that  Zuccani's 
executors  were  the  only  persons  practically  affected  at 
the  time  by  the  alterations  made  in  the  articles  excites 
suspicion  as  to  the  6<>na  Jides  of  the  company.  But, 
although  the  executors  were  the  only  persons  who  were 
actually  affected  at  the  time,  that  was  J)ecause  Zuccani 
was  the  only  holder  of  paid-up  shares  who  at  the  time 
was  in  arrear  of  calls.  The  altered  articles  applied  to 
all  holders  of  fully-paid  shares,  and  made  no  distinction 
between  them,  llie  directors  cannot  be  charged  with 
bad  faith.  After  carefully  considering  the  whole  case, 
and  endeavouring  in  vain  to  discover  grounds  for  hold- 
ing that  there  was  some  special  bargain  differentiating 
Zuccani's  shares  from  others,  I  have  come  to  the  con- 
clusion that  the  appeal  from  the  decision  of  the  learned 
Judge,  so  far  as  it  relates  to  the  lien  created  by  the 
articles,  must  be  allowed.  His  decision  as  to  the  for- 
feiture having,  however,  been  affirmed,  each  party 
should  be  left  to  pay  his  own  costs. 

Lord  Justice  Vaughan  Williams  differed.  In  the 
course  of  his  judgment,  he  said, — In  the  present  case 
the  company  by  the  articles  then  in  force  reserved  to 
themselves  a  lien  upon  all  shares  not  being  folly  paid, 
and  then  purchased  a  property  by  the  issue  of  fully- 
paid  shares  ;  and  the  question  is  whether  they  could, 
on  the  very  day  after  the  contrast,  it  might  be, 
materially  affect  the  consideration  given  by  passing  a 
resolution  that  the  fully-paid  shares  thus  given  as  a 
price  should  be  subject  to  a  lien  for  all  debts, 
obligations,  and  liabilities  of  the  vendor  to  the 
company,  whether  'such  debts,  obligations,  and 
liabilities  should  have  actually  arrived  or  not, 
and  thus  render  the  shares  unmarketable.  I 
think  not.  I  think  that,  notwithstanding  the 
statutory  powers  of  alteration,  the  basis  of  the  contract 
of  purchase  was  that  the  property  should  be  paid  for  in 
marketable  shares.  I  think  that  the  very  object  of  the 
exception  in  Article  29  of  fully -paid  shares  from  lien 
was  to  render  those  shares  marketable,  and,  as  they 
chose  to  pay  for  the  property  in  shares  thus  made 
marketable,  I  think  that  to  allow  the  company  to  sub- 
ject the  vendors'  sbarea  to  a  lien  would  be  to  make  the 
alteration  of  the  articles  retrospectively  affect  existing 
rights.  I  think,  moreover,  that  the  resolution  was  not 
passed  in  good  faith,  being  really  passed  merely  to  defeat 
the  existing  rights  of  an  individual  shareholder.  My 
observations  have  no  bearing  on  shares  fully  paid  up  in 
pursuance  of  calls  in  the  ^ordinary  way,  but  it  is  worthy 
of  observation  that  Zuccani  did,  in  respect  of  shares 
other  than  vendors'  shares,  prepay  such  shares  witii  the 
ns.sent  of  the  company  for  the  purpose  of  freeing  those 
shares  from  lien.  I  doubt  if  the  company  could  have 
subjected  these  shares  to  lien  after  receiving  prepayment. 
Lord  Justice  Rombr  agreed  with  the  Master  of  the 
Rolls.  He  said> — A  company  such  as  this  may  un- 
doubtedly by  its  articles  of  association  provide  for  a  lien 
on  the  shares  of  its  shareholders  in  respect  of  any  debts 
for  the  time  being  due  from  them  to  the  company,  and, 
if  the  original  articles  do  not  provide  for  the  lien,  the 
company  may  subsequently,  by  duly  altering  its  articles. 


Digitized  by 


Google 


Vol.  xvi 


The  Times  Law  Reports. 


217 


give  itself  such  a  lien  ;  nnd  the  fact  that  tie  original 
ariicles  did  not  provide  for  a  lien  would  be  in  itself  no 
ground  for  justifying  a  sbar^older  who  was  indebted 
when  the  articles  were  altered  in  saying  that  he  con- 
tracted the  debt  or  that  he  took  his  shares  in  reliance 
dn  there  being  no  lien,  and  that  the  new  articles  must 
not  operate  so  as  to  make  the  lien  thereby  given  extend 
to  his  existing  debt.  A  shareholder  must  be  taken  to 
have  known  that  the  articles  might  be  so  altered  as  to 
give  the  lien.  And  certainly  a  shareholder  could  not  say 
as  against  the  company  tiiat  he  was  entitled  to  any 
special  rights  because  he  did  not  pay  his  debts.  And  the 
same  considerations  apply  to  the  case  where  the  original 
articles  give  only  a  limited  lien,  as,  for  example,  a  lien 
limited  to  debts  due  for  unpaid  calls.  The  company 
might  by  subsequent  articles  extend  the  lien,  and  a 
shareholder  would  have  no  right  to  object  to  the 
extended  lien  because  he  haiq;)ened  to  be  indebted  to  the 
company.  Of  course,  by  the  above  observations  I  have 
not  been  dealing  with  exceptional  cases.  I  can  imagine 
a  case,  for  example,  where  by  the  memorandum  of 
association  certain  provisions  as  to  lien  are  made  part 
of  the  constitution  of  the  company  which  could  not  be 
affected  by  any  alteration  of  the  articles.  And  special 
contracts  might  be  made  with  particular  classes  of 
shareholders  or  individuals,  or  special  obligations  to  them 
might  be  incurred  by  the  company,  and  that  even  by 
virtue  of  the  original  articles  alone,  which  would  pre- 
vent the  articles  being  altered  as  against  them.  But, 
potting  aside  such  exceptional  cases,  the  observations  I 
have  made  as  to  the  general  law  are  in  my  opinion 
sound.  His  Lordship  then  dealt  with  the  facts  of  the 
case,  and  came  to  the  conclusion  that  there  was  no 
sufficient  ground  for  holding  that  the  lien  given  by  the 
amended  article  was  not  good  against  Zuccani's 
executors. 
[Solicitors— Mayo  and  Co.  ;  Kerly,  Son,  and  Verden.] 


Q.B.  Div.       1 
(Channell,  J.)    f 


1900. 
Jan.  13. 


HOWCBOFT  -IND   W ATKINS   V.    PERKINS.* 

Sale  of  Goods — Groods  not  according  to  contract — 
Conditions  of  sale — Non-warranty  clause  in 
in  voice— Reasonableness . 


This  was  an  action,  tried  before  Mr.  Justice  Channell 
On  January  13,  upon  a  cheque  for  £25,  drawn  by  the 
defendant  Perkins,  and  payable  to  the  plaintiffs'  order. 
Ilie  defendant  did  not  dispute  his  liability  upon  the 
cheque,  but  set  up  a  counter-claim  under  the  following 
circumstances  :— llie  plaintiffs,  Messrs.  Howcroft  and 
Watkins,  are  wholesale  seedsmen,  and  the  defendant  is  a 
Unraeryman.  The  case  for  the  defendant  was  that,  in 
or  about  October,  1898,  he  purchased  of  the  plaintiffs  a 
quantity  of  celery  seed  known  as  *'  Clay  worth  Prize," 
mad  which  they  warranted  to  be  Clay  worth  Prise.  This 
they  dslivered  in  or  about  January,  1899.  Most  of  the 
•eed  he  sowed,  and  in  dne  course  raised  and  set  out 
14,000  plants,  but  when  they  were  matured  he  found 
they  were  not  Clayworth  Prise  but  a  very  inferior 
conmion  root  known  as  turnip- rooted.  He  said 
that  if  they  had  been  CUy worth  Prize  he  could 
have  sold  them  for  Is.  6d.  per  dozen,  but  they  would 
only  realize  about  6d.  a  dozen.  When  it  was  in  seed 
Clayworth  Prize  could  not  be  distinguished  from 
oommon  seed,  and  he  therefore  had  to  rely  entirely  upon 
the  plaintiffs'  warranty.  Upon  behalf  of  the  plaintiffs, 
it  was  disputed  that  they  in  fact  supplied  anything  but 
Clayworth  Prize  seed,  but  it  was  further  contended 
that  even   if   the   seed   were  turnip-rooted  it  was  sold 

•B«portad  by  J.  E.  Aldous,  Esq..  Barrister-at-Law. 


to  the  defendant  subject  to  the  following  terms  of  sale 
which  were  endorsed  upon  the  invoice  for  the  seed 
sent  by  them  to  the  defendant,  and  that  such  terms 
expressly  excluded  any  warranty.  The  terms  were  as  fol- 
lows : — *  *  Howerof  t  and  Watkins  give  no  warranty, express 
or  implied,  as  to  description,  quality,  productive- 
ness, or  any  other  matter  of  any  goods  they  send  out, 
and  will  not  be  in  any  way  responsible  for  the  crop.  If 
the  purchaser  does  not  accept  the  goods  on  these  terms 
they  are  at  onee  to  be  returned. ' ' 

Mr.  J.  C.  Earle  appeared  for  the  plaintiffs  ;  Mr.  P.  T. 
Blaekwell  for  the  defendant. 

[•*  Howcroft  V.  Laycock,"  14  The  Times  L.R.,  460, 
and  •'Reynolds  v.  Wrench,"  23  L.J„  N.C.,  27,  were 
referred  to.] 

Mb.  Justici  Channell  held  that  there  must  be 
judgment  for  the  plaintiffs.  The  defendant  knew,  in 
fact,  that  it  was  common  for  wholesale  seedsmen 
to  have  terms  of  sale  of  this  kind,  and  as  he 
had  had  a  similar  invoice  in  a  previous  transac- 
tion he  must  be  taken  to  have  known  that  the  usual 
terms  of  the  plaintiffs  were  put  upon  their  invoice. 
One  of  the  terms  of  the  contract  expressly  said  that  if  the 
purchaser  did  not  accept  the  goods  on  these  terms  they 
were  to  be  at  onee  resumed.  Under  those  circimistances 
*•  Watkins  V.  Rymill  "  (10  Q.B.D.,178),showedthat  the 
terms  of  the  contract  upon  the  invoice  were  binding 
upon  him.  A  condition  of  this  sort  with  reference  to 
seeds  was  reasonable,  because  it  was  impossible  to  dis« 
tinguish  between  seeds  by  looking  at  them.  If,  instead 
of  celery  coming  up,  something  absolutely  different,  as 
an  oak  tree,  had  grown  up,  the  contract  would  not  have 
been  performed  at  all.  But  in  the  present  case  the  seed 
was  celery  seed,  although  for  the  purpose  of  dealing 
with  the  present  point,  viz.,  the  question  of  warranty, 
he  would  assume  it  was  turnip-rooted  celery,  which 
would  be  really  of  a  different  description.  The  words 
**  Clayworth  Prize  seed  "  he  considered  a  matter  of 
description  within  the  meaning  of  the  note  in  the  war- 
ranty clause,  and  he  must  take  the  thing  sold  to  be 
celery  seed.  There  must  be  judgment  for  the  plaintiffs 
on  the  claim  and  counter-claim. 

[Solicitors— E.  F.  and  H.  Landon,  for  the  plaintiffs  ; 
Kingsford,  Donnan,  and  Co.,  agents  for  E.  J.  Holy- 
oak,  Leicester,  for  the  defendant.] 


Q.B.  Div.      > 
■         >.J.)    i 


1900. 
Feb.  19. 


(Kennedy, 

BRUNNEB  V.   WSBSTER  AND    BABBACLOUGH.* 

Ship — Bill  of  lading — Exceptions  from  liability— 
**  Restraint  of  princes,  rulers,  and  people  ** — 
Restraint,  what  amounts  to — Prohibition  as  to 
imports. 

In  this  case  the  plaintiffs  claimed  damages  for  the  non- 
delivery of  a  cargo  of  rice  at  Galatz  in  accordance  with 
the  bills  of  lading.  The  facts  were  as  follows  :— The 
ricfe  was  shipped  at  Rangoon  on  board  the  defendants' 
ship  Maling  under  bills  of  lading  for  Galatz.  By  the 
bills  of  lading  **  arrest  and  restraint  of  princes,  rulers, 
and  people  "  were  excepted.  The  Tessel  sailed  from 
Rangoon  and  proceeded  to  Alexandria  where  she  dis- 
charged a  portion  of  her  cargo,  which  did  not  belong 
to  the  plaintiffs.  The  vessel's  next  port  was 
Jaffa,  but  Alexandria  being  a  plague -infected 
port,  the  vessel  was  ordered  by  the  Turkish  autho- 
ritief  to  go  to  Beirut  for  quarantine.  At  Beirut, 
by  order,  ehe  discharged  all  her  cargo  intended 
for  Turkish  ports.  On  June  18,  the  discharge  at 
Beirut  having  been  completed,  she  was  in  a  position 
to  proceed  to  Galatz  with  the  plaintiffs'  cargo,  but,  act- 
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ihg  OB  the  instraetiona  of  the  defendAnto,  wbo  alleged 
that  the  importation  of  rioe  into  Ramania  was  at  that 
time  prohibited  bj  the  sanitary  authority  of  that 
coontry,  the  matter  proceeded  to  London,  stopping  en 
route  at  Malta  to  coal.  On  arrival  at  London  the 
defendants  refused  to  delirer  the  cargo  to  the  plaintiffs 
except  on  being  paid  freight  from  Rangoon  to  Galats 
and  from  Beirut  to  London.  This  was  paid  by  the 
plaintiffs  into  Court,  this  action,  in  which  the  plaintiffs 
originally  claimed  an  injunction  to  restrain  discharge  at 
London^  having  at  that  time  been  commenced  ;  and  the 
plaintiffs  took  delivery  of  the  cargo,  without  prejudice 
to  their  claim  for  damages.  The  damages  claimed  were 
tibe  difference  between  the  ralne  of  the  cargo  in  London 
and  at  Qalats.  The  defendants  counter-claimed  for  the 
bill  of  lading  freight  and  also  for  freight  from  Beirut 
to  London,  but  in  the  course  of  the  trial  they  abandoned 
the  former  claim.  The  facts  as  to  the  alleged  prohibition 
in  Rumania,  as  found  l^  his  Lordship,  are  stated  in  the 
jndgnient. 

ICr.  Cabvib,  Q.C.  (with  him  Ur.  F.  W.  Hollams),  for 
the  plaintiffs,  said  that  there  were  four  points 
involved  : — (I)  Was  there  a  prohibition  by  the  Rumanian 
Qovemment  of  the  importation  of  rice  ?  (2)  If  so,  had 
the  defendants  taken  the  proper  steps  to  enable  them,  if 
possible,  to  fulfil  the  contract  ?  (I)  What  damages  had 
the  plaintiffs  sustained  ?  (4)  Were  the  defendants,  on 
their  counter-claim,  entitled  to  any  freight.  The  first 
question  was  one  of  fact,  and  turned  on  the  meaning  and 
effeot  of  orders  made  by  the  Council  of  Ministers  of 
Rumania  and  the  administration  of  these  orders  by  a 
Dr.  Obregea,  the  Director-General  of  the  Rumanian 
Board  of  Health,  and  it  was  submitted  that,  in  fact, 
the  importation  of  rice  was  not  prohibiied.  Even  if 
there  was  a  prohibition,  that  did  not  justify  the  order- 
ing of  the  cargo  to  London  at  the  time  they  did.  The 
question  was  whether  the  restraint  existed  so  long  as  to 
defeat  the  commercial  object  of  the  voyage.  lu 
*'  Hadley  v.  Qarke  ''  (8  T.R.,  359)  the  delay,  under 
an  embaii^o,  was  for  two  years.  In  **  Jackson  v.  the 
Union  Marine  Insurance  Company  "  (L.R.  10,  C.P., 
125)  and  in  *' Esposito  v.  Bowden  "  (7  E.  and  B., 
763)  the  contracts  were  still  executory  ;  and  the  latter 
was  a  case  where  illegality  affected  the  performance  of 
the  contract.  The  principle  applicable  was  laid  down 
by  Lord  Justice  Brett  in  '*  Kelson  v.  Dahl  "  (12  Ch. 
D.,  at  p.  693).  [Mb.  JusTtCB  Kennedy  referred  to 
Pollock  on  Contracts,  p.  279.]  In  *'  Geipel  v.  Smith  '' 
(L.R.,  7  Q.B.,  401)  the  contract  was  executory  ;  this 
appeared  in  the  judgment  of  Mr.  Justice  Blackburn,  at  p. 
414.  In  "The  Teutonia  *'  (L.R.  4,  P.C.,  171)  the 
contract  was  partly  executed.  In  the  present  case  the 
defendants,  having  taken  the  cargo  on  board,  were 
bound  to  fulfil  their  contract,  if  it  could  be  done 
within  a  reasonable  time.  Mere  apprehension  of  a 
prohibition  was  insufficient  ;  and  in  any  event  the  ship 
did  not  wait  a  reasonable  time,  as  she  sailed  from 
Beimit  on  June  24  under  orders  from  London  of  the 
2l8t,  and  the  prohibition,  if  any,  had  been  withdrawn 
by  the  27th,  by  whbh  time  she  eould  not  have  reached 
the  Danube  had  she  left  Beirut  on  the  21st.  If  appre- 
hension of  restraint  was  sufficient,  it  must  be  after  full 
inquiry,  which  had  not  been  made  here.  On  the  fourth 
point  the  law  was  clearly  laid  down  in  **  Hunter  v. 
Prinsep  "  (10  East,  378)  by  Lord  Ellenborongb. 

Mr.  Joseph  WALTON,Q.C.,and  Mr.  J.  A.  Hamilton, 
for  the  defendants,  contended  that  the  importation  of 
the  rice  int«  Rumania  was  prohibited,  and  that  the  ship 
had  acted  reasonably.  The  first  question  was  whether, 
onder  the  circumstances,  the  owners  were  justified  in 
abandoning  the  voyage.  In  "  Jackson  v.  the  Union 
Marine  Insurance  Company  **  the  contract  was  not 
wholly  exeeutory.  With  a  cargo  on  board  the  ship- 
owner still  had  duties  where  his  obligation  to  deliver  at 


the  destined  port  was  at  an  end.  **  Bensaode  ▼.  Thamec* 
and  Mersey  Marine  Insurance  Company  "  (1  Com. 
Cas.,  396).  In  this  case  the  prohibition  was  a  restraint. 
It  could  not  be  the  duty  of  the  ship  to  wait  for  a 
change  in  the  law  ;  and  on  June  24  the  law  was  a 
permanent  obstacle.  As  to  freight,  the  shipowner 
would  have  been  entitled  to  discharge  the  cargo  at 
Beimt  if  it  was  a  proper  port  ;  but  it  was  not,  and 
at  all  events  he  was  entitled  to  a  reasonable  payment 
for  bringing  it  to  a  reasonable  destination — i.s.,  to 
London. 

Mb.  Justice  Kennedy,  in  giving  judgment,  said  that 
the  action  was  brought  to  recover  damages  from  the 
owners  of  the  steamship  Maling  for  breach  of  the  con- 
tract contained  in  the  bill  of  lading  under  which  tho 
plaintiffs'  goods  were  shipped.  There  was  a  counter- 
claim for  various  heads  of  expenditure,  but  substantially 
for  freight,  and  the  counter-claim  was  now  oonfined  to' 
freight  from  Beirut  to  Lcnlon.  The  plaintiffs'  goods, ' 
eonsisting  of  rice,  were  shipped  under  bills  of  lading  to 
be  discharged  at  Galats,  subject  to  certain  exceptions, 
of  which  one  was,  **  arrest  or  restraint  of  prinees, 
rulers,  and  people."  On  June  18,  the  ship  being  then 
at  Beirut,  a  question  arose  as  to  whether  the  discharge 
of  the  plaintiffs'  cargo  at  Galatz  would  be  prevented  by 
an  ordinance  of  the  Rumanian  Government.  Messrs. 
Swell, who  were  Lloyd's  agents  and  also  the  defendants' 
agents  at  Galats,  represented  to  the  defendants  that  tb« 
importation  of  rice  from  Rangoon  was  prohibited  at 
Galats,  and  that  the  landing  of  the  cargo  at  Galats 
would  not  be  permitted.  On  the  other  hand,  the 
plaintiffs  protested  that  this  was  ineorreet,  and  they 
required  the  defendants  to  fulfil  their  contract  by  pro- 
ceeding to  Galats.  The  fact  was  that  there  was  in 
foroe  in  Rumania  at  this  time  a  certain  official  docu- 
ment, which  had  been  referred  to  as  the  circular,  whieh 
was  an  order  emanating  from  the  Council  of  Ministers 
intended  to  protect  the  country  from  the  danger  of  the 
importations  of  disease.  Paragraph  3  of  the  order 
was  as  follows  :—**  The  in^roduotion  into  the 
country  of  the  following  goods  arriving  from  any 
part  of  Egypt  or  any  other  suspected  stations  to  ba 
prohibitcid  :— Fruit,  vegetables,  cheese,"  and  certain 
otiier  artidea.  Messrs.  Swell  made  inquiries  of  a 
Dr.  Obregea,  who  was  director-general  under  the 
Minister  of  the  Interior  and  who  waa  in  charge  of  the 
Sanitary  Department,  Dr.  Obregea's  view,  which  he 
expressed  to  Messrs.  Swell  and  also  to  the  Bnglish 
Consul,  was  that  the  importation  of  rice  was  pro- 
hibited, and  he  stated  that  he  should  prevent  the  cargo 
from  being  landed.  Dr.  Obregea,  it  was  clear,  was 
acting  under  a  misapprehension  as  to  the  effect  of  the 
order,  which  did  not  refer  to  rice.  The  question  was 
whether  the  defendants  were  justified  in  treating  this 
intimation  as  such  a  restraint,  within  the  meaning  of 
the  bill  of  lading,  as  excused  them  from  carrying  ouv 
their  contract.  His  Lordship  was  of  opinion  that  on  the 
receipt  of  the  opinion  of  Dr.  Obregea  the  defendants 
would  not  have  been  responsible  for  a  reasonable  delay 
incurred  in  ascertaining  whether  the  vessel  would  really 
be  refused  admission  to  the  port  of  Galats.  But  the 
defendants  contended  that  they  were  at  that  time 
entitled  to  treat  the  contract  as  being  impossible  of  per- 
formance. His  Lordship  was  satisfied  that  the  inter- 
pretation of  the  law  expressed  by  Dr.  Obregea  was  un- 
tenable and  would  not  have  prevailed  if  the  vessel  had 
gone  to  Galats.  Tlie  defendants,  in  taking  the  course 
they  did,  without  further  delay  for  inquiry,  took  the 
risk  of  their  apprehensions  being  unfounded.  No  doubt 
there  might  be  a  state  of  things,  as  in  "  Nobel's 
Explosive  Company  r.  Jenkins  "  (12  The  Times  L.RI, 
522,  and  1  Com.  Cas.,  436),  in  which  the  restraint  was 
one.  In  a  sense,  consisting  of  fear.  In  that  case,  war 
having    been     declared     between     Japan   and   C^iina, 
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the  muter  feared  that  if  he  proceeded  the  vessel 
■would  be  seized  by  a  Chinese  man-of-war  ;  and  it 
was  held  that  in  the  circomstances  he  was 
justified  in  not  proceeding.  But,  generally  speaking, 
the  shipowner  most  prove  more  than  a  reasonable 
apprehension  ;  he  most  prove  sach  a  state  of  facts  as 
justified  him  in  saying  that  a  restraint  actually  existed. 
The  defendants,  without  waiting  a  reasonable  time,  had 
sent  the  diip  to  London,  and  there  was  nothing  in  the 
clause  in  the  bill  of  lading  to  justify  or  excuse  them  in 
so  doing.  His  Lordship  was  far  from  saying  that  a 
de  fado  restraint  might  not  be  a  sufficient  justification 
lor  the  shipowner,  if  it  lasted  long  enough,  but  here 
there  had  been  no  delay  at  all.  Even  if  he  were  wrong 
on  this  point,  his  Lordship  was  of  opinion  that  the 
defendants  must  fail  on  the  counter-claim,  because 
there  was  no  principle  of  law  under  which  the  de- 
fendants could  claim  to  be  paid  the  cost  of  carrying 
the  cargo  to  London  against  the  express  wish  of  the 
plaintiffs.  There  would,  therefore,  be  judgment  for  the 
plaintiffs  on  the  claim  and  counter-claim  with  costs. 

[Solicitors—Hollams,  Sons,  Coward,  and  Hawksley, 
for  the  plaintiffs  ;  Crump  and  Co.,  for  Tumbull  and 
Tilly,  West  Hartlepool,  fer  the  defendants.] 


House  of  Lords  (Lord  Halsbury,  L.C. , 
Lords  Macnaghten,  Mon-is,  Shand. 
James  of  Her^ord,  and  Brampton 


1900. 
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FDELDXN  V.   MAYOB,   &C.,  OlT  MORLEY.* 

Practice — Costs — Solicitor    and    client    costs — 
Public  Authority. 
Sec.    1   of  the   Public    Authorities  Protection 
Act,  1893,  applies  to  all  actions,  including  those 
in  the  Chancery  Division,  but  not  to  appeals. 


This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (the  Master  of  the  Rolls  and  Lords  Justices 
Cbitty  and  Collins)  dated  Augusc  8,  1898,  affirming  a 
judgment  of  Mr.  Justice  Byrne  dated  April  28,  1898. 
The  case  i^  reported  below  in  14  The  Times  L.R.,  5fi6  ; 
and  on  the  question  of  costs  in  14  The  Times  L.R.,  576  ; 
L.R.  [1899]  1  Ch.,  1  ;  67  L,J.,  Ch.,  611,  The  object 
of  the  action  was  to  restrain  the  mayor,  aldermen,  and 
burgesses  of  the  borough  of  Morley  from  causing  or 
permitting  water  to  overflow  on  the  appellant's  land 
from  a  certain  catchwater  constructed  by  the  corpora- 
tion under  the  Morley  Corporation  Act,  1890,  and  for 
damages.  The  statement  of  claim  in  the  action  raised 
a  further  claim  in  respect  of  trespass  by  the  corporation 
to  lands  of  the  appellant,  but  the  substantial  question 
in  the  action  was  whether  the  corporation  had,  in  con- 
structing the  said  catchwater  and  certain  works  con- 
nected therewith,  exceeded  their  statutory  powers  under 
tiie  Morley  Corporation  Act,  1890.  The  Morley  Cor- 
poration Act,  1890,  recites  that  the  corporation  had,  in 
accordanoe  with  the  provisions  of  the  Public  Health 
Act,  1875,  established  waterworks  and  were  supplying 
their  borough  with  water,but  such  supply  was  inadequate 
to  meet  the  existing  and  growing  demands  of  the  inhabi- 
tants of  the  borough,  and  it  was  expedient  that  the  cor- 
poration be  empowered  to  construct  the  additional  works 
and  to  acquire  the  water  supply  by  the  Act  authorized. 
By  the  6th  section  of  the  Act  it  is  enacted  that 
sabject  to  the  prorisions  of  the  Act  the  corporation 
may  make  and  maintain  in  the  manner  described  the 
waterworks  and  other  works  therein  mentioned,  includ- 
ing a  reservoir  situate  in  the  townships  of  Erringden 
and  Sowerby,  in  the  county  of  York,  to  be  formed  by 
an  embankment  plaeed  across  the  Withens  Clough,  and 
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an  aqueduct  or  conduit  commencing  at  a  watercourse  at 
the  edge  of  Turley  Hole  and  High  House  Moor,  and 
terminating  at  the  southern  end  of  the  said  reservoir 
embankment,  **  together  with  all  necessary  and  proper 
embankments,  culverts,  channels,  outfalls,  weirs, 
gauges,  pipes,  roads,  approaches,  and  convenieincea  con- 
nected with  the  said  works,  or  any  of  them,  or  neces- 
sary or  proper  for  inspecting,  maintaininjf,  repairing, 
cleansing,  or  managing  the  same.  Provided  that  the 
authority  in  tiiis  Act  contained  to  construct  the  said 
reservoir  shall  not  relieve  the  corporation  from  aoy 
right  of  action  to  which,  except  for  such  authority, 
they  would  be  liable  in  the  event  of  the  bursting  or 
failure  of  the  said  reservoir. "  It  is  provided  by  th* 
18th  section  of  the  Act,  which  is  a  section  for  the  pro- 
tection of  John  Fielden  and  the  present  appellant,  that 
all  lands,  rights,  easements,  interests,  and  privileges 
required  by  the  corporation  from  the  owner  or  owners 
for  the  time  being  of  the  estates  in  the  to^mships  of 
Sowerby  and  Erringden,  in  the  county  of  York,  belong- 
ing to  John  Fielden  and  the  present  appellant,  or  both 
or  either  of  them,  for  the  pcp:poses  of  the  Act  should 
be  acquired  and  held  subject  to  the  provisions  therein 
set  forth,  including  inter  alia  the  provision  follow- 
ing :— •*  (6)  The  corporation  shall  construct,  maintain, 
and  keep  the  catchwaters,  conduits,  and  lines  of  pipes 
for  conveying  the  water  through  the  said  estate  water* 
tight,  and  the  corporation  shall  from  time  to  time  make 
good  any  damage  done  or  which  may  occur  to  the  said 
estate,  or  the  owner,  or  his  Jbenants,  during  the  con- 
struction or  maintenance  of  the  works  by  reason  or  in 
consequence  of  the  leaking,  overflow,  or  any  failure  of 
any  of  the  above-mentioned  works  in  the  said  estate 
authorised  by  this  Act. "  The  other  provisions  of  the 
18th  section  are  immaterial  for  the  purposes  of  this 
appeal,  with  the  exception  of  provision  (<f),  which  im- 
poses on  the  corporation  the  obligation  to  make  passages 
or  roadways  over  '*  any  uncovered  catchwater  or  con- 
duit," words  which  throw  some  light  on  the  meaning 
of  the  word  **  watertight,"  as  used  in  provision  (6).  The 
20th  section  of  the  Act  is  as  follows  :— •*  Subject  to 
the  provisions  of  this  Act,  the  corporation  may  enter 
upon,  take,  and  use  such  of  the  lands  shown  on  the 
deposited  plans  and  described  in  the  deposited  book  of 
reference  as  they  may  require  for  the  purposes  of  this 
Act,  and  may  from  time  to  time,  for  the  purpose  of 
their  waterworks,  collect,  impound,  take,  nse,  get,  and 
appropriate  such  of  the  waters  of  the  Withens  Clough, 
Fletcher  Dike,  Jack  Clough,  Rudstoops  Clough, and  their 
tributaries  as  can  or  may  be  intercepted,  collected, 
or  impounded  by  the  Withens  Clough  reservoir  and  the 
aqueducts  or  conduits  described  as  works  No.  2  and 
No.  3  by  this  Act  authorized,  and  all  waters  found  in, 
on,  or  under  any  of  the  lands  acquired  by  the  corpora- 
tion." Mr.  Justice  Byrne  dismissed  the  action,  and  under 
the  Public  Authorities  Protection  Act,  1893,  gave  the 
defendant  corporation  costs  as  between  solicitor  and 
client. 

Mr.  Fletcher  Moulton,  Q.C.,  Mr.  Cripps,  Q.C.,  and 
Mr.  Leigh  Clare  were  for  the  appellant  ;  Mr.  Eve, 
Q.C.,  and  Mr.  R.  J.  Parker,  for  the  respondents,  were 
not  heard. 

The  Lord  Chancellor  in  moving  that  the  appeal 
be  dismissed,  aaid  the  point  was  a  very  short  one.  The 
whole  question  as  argued  was  this.  Section  6,  taken 
by  itself,  gave  the  corporation  limited  powers  to 
execute  these  works  if  they  obtained  the  proper 
authority  from  the  owners  of  the  land  from  whom  they 
purchased.  But  it  did  not  give  these  powers,  but  pro- 
vided that  the  land  should  be  purchased  and  paid  for. 
That  was  intelligible.  But  he  declined  to  follow  the 
argument  that  section  6  should  be  construed  by  itself . 
Whatever  might  be  the  case  in  other  Acts  in  respect  of 
which  such  a  question  might  arise,  he  would  not  for  this 
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purpose  go  beyond  this  section  of  the  statute.  There 
might  be  a  section  which  authorized  the  doing  of 
certain  things.  There  was  no  doubt  that  the  corpora- 
tion must  purchase  the  land  in  respect  of  which  they 
were  going  to  erect  these  works.  So  far  he  was  in 
agreement  with  the  appellant.  But  then  the  question 
arose  from  the  use  and  maintenance  of  the  works.  Was 
there  no  tfther  provision  which  extended  the  liability 
for  the  user  of  the  works  ?  It  must  be  assumed  that 
the  nature  of  the  work  and  the  situation  of  the  pro- 
perty were  present  to  the  mind  of  the  Legislature. 
Let  it  be  supposed  that  the  Legislature  had  expressed 
this  knowledge,  which  it  must  be  assumed  to  have 
possessed,  by  way  of  recital  before  the  18th  section. 
Could  any  one  doubt  that  when  the  Legislature  was 
authorising  the  making  of  this  channel  or  cut  across 
the  plaintiff's  land  and  when  the  plaintiff,  having  these 
facts  put  before  the  committee  by  way  of  recital,  was 
complaining  of  the  works  so  authorized  and  of  the 
consequential  injury  to  himt»used  by  the  maintenanoe 
of  the  work,  could  anybody  suggest  that  this  18th 
section  could  have  any  other  operation  than  to  protect 
the  gentlemen  named  therein  from  injury  to  their  land 
by  the  escape  of  the  water  from  the  channel  made  by  the 
respondents  ?  In  what  other  way  could  injury  be  done  ? 
The  Legislature  was,  therefore,  not  dealing  with  the 
transfer  of  property,  which  was  dealt  with  by  the  20th 
section,  but  with  the  consequential  injury  from  the 
maintenance  and  user  of  the  works  for  which  it  expressly 
provided  a  form  of  remedy.  In  the  event  of  overflow  or 
leakage  or  other  causes  of  such  injury,  what  was  to  be 
done  ?  In  such  an  event  the  corporation  were  from 
time  to  time  to  pay  damages,  and  to  repair  and  make 
good  any  damage  done  by  the  injury  so  resulting.  It 
seemed  to  him  to  be  inconsistent  with  that  theory, 
which  was  manifest  in  the  18th  section,  to  say  that  the 
statute  assumed  they  were  to  buy  the  land.  If  they 
were  to  buy  the  land  there  would  be  no  necessity  for 
the  18th  section,  because  they  would  be  dealing  with 
their  own  land.  But  the  section  assumed  that  it  was  to 
remain  the  plaintiff's  land  ;  and  if  in  the  use  and  main- 
tenance of  that  cut  or  channel  injury  was  done,  then  by 
the  18th  section  compensation  was  to  be  paid  to  the 
plaintiff.  He  agreed  with  Mr.  Justice  Byrne  and  the 
Court  of  Appeal,  and  felt  obliged  to  say  that  he  never 
knew  of  a  more  trumpery  and  frivolous  action.  The 
appeal  must  be  dismissed. 

ilie  other  noble  and  learned  Lords  concurred. 

A  conversation  ensued  on  the  effect  of  the  Public 
Authorities  Protection  Act,  1893,  by  which,  wherever 
persons  acting  in  the  execution  of  statutory  and  other 
public  duties  obtain  judgment  against  a  person  suing 
them,  the  costs  are  to  be  taxed  as  between  solicitor 
and  client  and  paid  by  the  unsuccessful  plaintiff.  Their 
Lordships  agreed  with  the  Court  of  Appeal  that  the 
statute  applied  to  all  actions,  including  what  used  to  be 
called  suits  in  Chancery,  but  that  the  solicitor  and  client 
costs  were  not  recoverable  in  appeals. 

[Solicitors— Firth  and  Co.,  for  the  appellant.] 


Prob.,  Divorce,  and  Adm.  Div.  ?  1900, 

(Gorell  Barnes,  J.)  (  Feb.  20. 

WARD,  OTHEBWISE  DORMEB,  V.   WARD.* 

Divorce — Nullity — Variation  of  Settlements — 
Matrimonial  Canses  Act,  1859  and  1878. 
The  Court  has  jurisdiction  to  vary  settlements 
in  the  case  of  a  decree  of  nullity  of  marriage  on 
the  ground  of  impotence,  but  field  in]  this  case 
that  there  was  by  the  terms  of  the  settlement  no 
property  which  the  Court^could  deal  with  for  the 
benefit  of  thd  petitioner. 

*Eeported  by  Gwynne  Hall,  Eoq.,  Buriiter-at-Law. 


This  was  a  divorce  motion  which  has  ooeapied  the 
attention  of  the  Court  on  several  ooeasiocs.  The  facts 
suificiently  appear  from  his  Lordship's  judgment,  which 
was  delivered  yesterday. 

Mr.  Bargrave  Deane,  Q.C.,  and Ur.  Daookwerts.Q.C, 
appeared  for  the  petitioner  ;  Mr.  Jelf,  Q.C.,  Mr. 
R.  J.  Parker,  and  Mr.  Priestley  for  the  respondent. 

Mb.  Justice  Qobsll  Babnb  said  as  follows  :— Two 
questions   are   raised    in   this   ease,  one  of  general  im- 
portance—viz., as  to  the  eonitruction  of  two  sections  of 
the  Matrimonial  Causes  Acts  of  1859  and  1878— and  the 
other   depending   upon   the   terms   of   an  ante-nuptial 
settlement  made  on  the  marriage   of   the  petitioner  and 
respondent  and  dated  May  27,  1885.    The   parties  were 
married   on   May   28,  1885,  the   petitioner   being  then 
under  age,  and  i^terwards  they  resided  together  ;    but 
on  Ootober  22,  1895,  the   petitioner  commenced  a  suit 
in  this  Court  against  the  respondent,  ftUimmg  a  declara- 
tion that  her  marriage  with  him  was   null   and  void,  on 
the  ground   of    the   impotence  of  the  respondent.    This 
suit  was  heard  before  the  President,  and    a   decree  niH 
was  pronounced  by  him  on  December  21,  1890,  and  this 
decree   was   made   absolute   on   June    28,  1897.     The 
petitioner  on  June  12,  1899,  by  leave  of  the  Court,  pre- 
sented a   petition   to   the  Court  under  the  said  Acts  to 
allow    a   variation    of     the   said    settlement    for    her 
benefit.     The   petition   having   been   referred   to    Mr. 
Registrar   Pritchard,  he   reported    that   the  respondent 
raised,  amongst  other  points,  the  question  of  the   juris- 
diction of  the  Court  to  vary  settlements   in   the  case  of 
a  marriage  declared  void  by  reason    of   impotence,  and, 
therefore,  the    matter   was   brought    before  the  Court, 
and  the  questions  which    I    now  have  to  decide  were  by 
arrangement   argued    before   me.    The  first  point  taken 
by   the    respondent   was   that    the  powers  of  the  Court 
conferred  by  the  said  sections  could  net  be  exercised  in 
the   case    of    a    decree    of  '  nullity  of  marriage  on  the 
ground  of  impotence,  and  that  the  sections  only  applied 
to  cases  where  there  were  or  might  have  been  children. 
The   said   fifth    sectioi\  is  as  follows  :— **  The  Court, 
after  a  final  decree    of    nullity    of  marriage  or  dissolu- 
tion   of    marriage,  may    inquire    into    the  existence  of 
ante-nuptial    or    post-nuptial    settlements  made  on  the 
parties    whose   marriage    is    the  subject  of  the  decree, 
and  may  make  such  orders  with  reference  to   the  appli- 
cation of  th^  whole  or  a  portion  of  the  property  settled 
either   for    the   benefit  of  the  children  of  the  marriage 
or  of    their   respective   parents   as    to  the  Court  shall 
seem  fit.'*    It  was  decided  in  the  case  of  '*  Thomas  v. 
Thomas  "  (2  Sw.  and  Tr.,  89)  that  this  clause  ^ave  no 
power  to  the  Court   to    deal    with  settlements  in  cases 
where  no  child  of  the    marriage   had  been  bom,  and  in 
the   cases    of    **  Bird  v.  Bird  "    (L.R.,  1  P.  and  D., 
231)  and    *'  Corrance  v.  Corrance  ''  (»6.  495)  that  the 
Court  had  no  power  to  do  so  unless  there    was  issue  of 
the  marriage    living   at   the   time    of    the  application. 
These     decisions     turned     on   the   use    of   the    word 
**  parents  "  in  the    latter   part  of  the  section,  and  the 
criticisms   in    the    judgments  in  those  cases  apparently 
le  1  to  the   passing    of    the    third  section  of  the  Act  of 
1878,  which  is  in  the  following   terms  : — *•  Ite  Court 
may  exercise  the  powers  vested    in  it  by  the  provisions 
of  section  5  of  the  Act  of    the    22nd  and  23rd  years  of 
Victoria,  chapter  61,  notwithstanding  that  there  are  no 
children    of   the   marriage."      The   argument   for  the 
respondent  was  that,  as  under   the  said  fifth  section  the 
powers  of  the  Court  could  only  be  exercised  where  there 
was   issue    of   the   marriage    living  at  the  time  of  the 
application,  the  marriages   referred    to  in  the  words  in 
the  first  part  of   the   section — **  final  decree  of  nullity 
of    marriage   or    dissolution    of    marriage  " — must  be 
mamages  capable  of  being    productive  of  children  and 
that  the  third    section    of    the  Act  of  1878,  in  extend- 
ing the  powers  of  the   Court    to   cases  where  there  are 
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no  ofaildren  of  the  marriage,  only  did  fto  with  reference 
to  the  clam  of  marriages  contemplated  by  the  said  fifth 
section.  This  argument  is  ingenious,  but  in  my  opinion 
endeavours  to  place  a  restricted  meaning  on  the  first 
words  of  the  said  fifth  section  which  they  never  were 
intended  to  bear.  In  my  opinion  the  words  **  final 
decree  of  nullity  of  marriage  or  dissolution  of  marriage  ' ' 
are  osed  in  their  ordinary  meaning,  just  as  they  are  in 
other  sections  of  the  Matrimonial  Causes  Acts,  and 
apply  to  any  marriages  declared  null  or  dissolred.  The 
•ection  then  meant  that  the  Court,  after  any  decree  of 
nullity  of  marriage  or  dissolution  of  marriage,  might 
inquire  as  to  the  existenee  of  settlements,  and  then, 
if  there  was  issue  living,  might  make  orders  as  contem- 
plated by  the  latter  part  of  the  section  ;  and  now  under 
the  said  third  seetion  of  the  Act  of  1878  these  orders 
may  be  made  although  there  ia  no  issue  of  the 
marriage.  I  am  of  opinion  that  under  the  two  seetions 
combined  the  Court  has  jurisdiction  in  this  case  to  deal 
with  the  settlement  in  question.  The  point  raised  by 
the  respondent  upon  the  terms  of  the  settlement  was 
that,  having  regard  to  the  teniis  of  the  settlement, 
there  is  no  property  settled  which  in  the  events  which 
have  happened  the  Court  can,  or  ought,  in  the  circmn- 
stances  to  order  to  be  applied  for  the  benefit  of  the 
"petitioner.  Under  an  indenture  of  settlement  dated 
December  8,  1874,  made  between  the  respondent's 
father  (who  died  before  the  date  of  the  marriage  settle- 
ment) and  the  respondent  and  certain  trustees  the  lands 
end  hereditament*  comprised  in  the  schedules  to  the 
marriage  settlement  of  May  27,  1885,  together  with 
other  hereditaments,  were  limited  (subject  as  to  part 
to  a  jointure  rent-charge  of  £1,200  payable  thereout 
to  the  respondent's  mother  during  her  life  and  to  a 
term  of  500  years  for  securing  the  same)  to  such  uses, 
npon  such  trusts,  and  with  and  under  such  powers, 
agreements,  and  declarations  as  the  respondent  sHould, 
by  any  deed  or  deeds,  with  or  without  power  of 
revocation  and  new  appointment  to  be  executed  by  him 
after  hi«  father's  death,  or  by  his  will,  or  any  codicil  or 
codicils  thereto,  from  time  to  time  appoint,  but  subject 
and  without  prejudice  to  any  lease  and  every  contract 
for  a  lease  or  leases  subsisting  at  the  date  of  the  said 
indenture  of  settlement,  and  subject  thereto,  to  the  use 
of  the  respondent  and  his  assigns  for  his  life  without 
impeachment  of  wante,  with  divers  remainders  over.  And 
in  the  same  indenture  was  eontained  a  power  for  the 
respondent  after  his  father's  decease  by  deed  or  will 
to  charge  tiie  settled  premises  with  the  payment  to 
himself  or  any  other  person  of  any  money  not  exceed- 
ing £8,000  and  interest  as  therein  mentioned,  and 
to  appoint  all  or  any  part  of  the  same  premises 
for  any  term  or  terms  of  years  for  securing 
the  same,  but  which  power  had  not  at  the 
time  of  the  marriage  settlement  been  exercised. 
And  in  the  same  indenture  was  also  contained  a  power 
tor  the  respondent  either  before  or  after  his  marriage  with 
any  woman  by  deed  with  or  without  power  of  revocation 
and  new  appointment,  or  by  will  or  eodicil,  to  appoint 
to  any  woman  whom  he  might  marry  for  life  or  for 
any  less  period  as  from  the  day  of  his  death  if  she  should 
survive  him,  any  yearly  rent -charge  or  rent-charges  of 
any  amount  whatsoever  payable  after  his  father's 
death,  whether  the  respondent  should  survive  him  or 
not,  such  rent-charge  or  rent-charges  to  be  in  bar  or 
not  to  be  in  bar  of  dower  and  free  bench  as  to  the 
respondent  should  seem  fit,  and  to  be  charged  upon  and 
payable  ont  of  all  or  any  of  the  premises  by  the  said 
indentnre  of  settlement  assured  without  any  deduction  and 
to  be  paid  at  soch  times  and  in  such  manner  as  to  the 
tespondent  should  seem  meet,  and  to  appoint  to  such 
woman  usual  powers  and  remedies  for  recovering  and 
enforcing  the  same.  And  to  appoint  the  premises  so 
charged  to  any  person  or  persons  for  any  term  or  terms 
No.  IS.-VoL.  XVI. 


of  years  with  or  without  impeachment  of  waste  upon 
trusts  for  better  securing  payment  of  the  rent-charge  or - 
rent-charges  by  mortgage  (with  a  power  of  sale  if  thought 
fit), or  otherwise  as  to  the  respondent  should  seem  meet. 
By  the  marriage  settlement  made  between  the  respond- 
ent, the  petitioner,  her  father,  and  certain  trustees  the 
respondent  in  consideration  of  the  intended  maniage 
covenanted  with  the  trustees  that  if  the  said  intended 
marriage  should  take  place  the  respondent  would,during 
the  joint  lives  of  himself  and  the  petitioner,  pay  to  the 
trustees  a  yearly  sum  of  £200  to  accrue  from  day  to 
day,  but  to  be  payable  by  equal  quarterly  payments, 
the  first  of  such  payments  to  be  made  on  such  of  the 
quarterly  days  as  should  happen  next  after  the  solemni- 
zation of  the  said  intended  marriage,  and  the  trustees 
were  to  pay  the  said  annual  sum  of  £200  as  the  same 
should  become  due  so  long  as  the  same  should  continue 
payable  to  the  petitioner,  but  so  that  she  should  not 
have  any  power  of  anticipation.  And  in  consideration  of 
the  said  intended  marriage  and  in  exercise  of  the 
special  power  vested  in  him  by  the  said  indenture  of 
settlement,  the  respondent  limited  and  appointed  to 
the  use  of  the  petitioner  and  her  assigns  during  her  life 
in  case  the  said  intended  marriage  should  take  effect 
and  she  should  survive  him  the  rent-charges  following 
— that  is  to  say,  if  and  so  long  as  his  mother  should 
be  living,the  yearly  rent-charge  of  £l,300,and  from  and 
after  her  death  the  yearly  rent-charge  of  £1,600,  the 
said  rent-charges  or  such  of  them  as  should  take  effect 
to  be  in  full  for  her  jointure  and  in  bar  of  all  dower 
and  free  bench  whatsoever,  and  to  be  charged  upon  and 
issuing  out  of  all  the  hereditaments  and  premises  com- 
prised in  the  first  schedule  thereto  (subject  as  to  part 
of  the  said  hereditaments  to  the  said  yearly  rent- 
charge  of  £1,200  and  the  said  term  of  600  years,  and 
subject  as  to  all  the  said  hereditaments  to  the  powers  of 
leasing,  and  sale,  and  exchange,  and  management  con- 
tained in  the  said  indenture  of  settlement),  such  rent- 
charges  to  be  considered  as  accruing  from  day  to  day, 
but  to  be  payable  quarterly  without  any  deduction 
except  succession  duty,  if  any,  the  first  of  such  pay- 
ments as  to  the  said  rent-charge  of  £1,300  to  be  paid 
at  the  end  of  three  calendar  months  after  the  death  of 
the  respondent  if  the  petitioner  and  the  respondent's- 
mother  should  then  both  be  living,  and  as  to  the  said 
rent-charge  of  £1,600  to  be  made  at  the  end  of  three 
calendar  months  after  the  death  of  the  survivor  of  the- 
respondent  and  his  mother  if  the  petitioner  should 
then  be  living.  And  in  consideration  of  the  said  intended 
marriage,  and  in  exercise  of  the  special  power  vested  in 
him  for  that  purpose  by  the  said  indenture  of  settle  - 
ment,  the  respondent  as  beneficial  owner  appointed  the 
hereditaments  and  premises  thereinbefore  charged  with 
the  said  jointure  rent-charges  (subject,  nevertheless,  as 
last  aforesaid)  unto  and  to  the  use  of  the  trustees  for 
the  term  of  1,000  years  to  commence  from  the  death  of 
the  respondent  to  secure  the  payment  of  the  said  rent- 
charges.  And  in  consideration  of  the  said  hitended 
marriage,  and  in  exercise  of  the  general  power  of 
appointment  vested  in  him  by  the  said  indenture  of 
settlement  and  of  all  or  any  other  power  in  that  behalf 
him  enabling,  the  respondent  as  beneficial  owner 
appointed  the  hereditaments  and  premises  comprised  in 
the  second  schedule  to  the  marriage  settlement  to  the 
use  of  the  trustees  for  the  term  of  1,200  jrears,  to 
commence  from  the  solemnisation  of  the  said  intende 
marriage,  without  impeachment  of  waste  (but  subject  as 
therein  mentioned),  upon  trust  to  raise  the  sum  of 
£20,000  with  interest  for  the  same  at  4  per  cent,  per 
annum,  computed  from  the  solemnisation  of  the  said 
intended  marriage  and  to  stand  possessed  thereof  upon 
trust  for  investment,  and  to  pay  the  interest  and 
annual  produce  to  the  respondent  and  his  assigns  during 
his  life,  andj  after  his   decease  as   to  the  corput  of  the 
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-f and  mnd  the  amiual  produce  thereof  m  tnut  for  the 
iwue  of  the  marriage  as  the  respondeat  should  appoint 
and  in  default  as  the  petitioner  should  after  the 
respondent's  death  appoint,  and  in  default  for  the 
children  equally  except  as  in  the  deed  provided,  and  in 
default  of  issae  attaining  a  vested  interest  in  trust  for 
the  respondent.  And  the  deed  contained  a  proviso  that 
no  part  of  the  £20,000  or  of  the  interest  thereof  should 
he  raised  during  the  lifetime  of  the  respondent  except 
with  his  consent  in  writing.  The  respondent's  mother 
is  now  dead.  The  petitioner's  application  is  that  hy 
some  form  of  order  the  marriage  settlement  should  he 
-varied  so  that  the  petitioner  should  receive  at  once  a 
'Considerahle  allowance.  The  principal  argument  in 
favour  of  the  petitioner  to  meet  the  point  raised  hy 
the  respondent  was  that  the  whole  of  the  hereditaments 
and  premises  comprised  in  the  schedules  to  the  marriage 
settlement  were  property  settled  by  that  settlement, 
and  that  the  Court  could,  therefore,  under  the  terms 
of  the  said  fifth  section,which  gives  the  Gonrt  power  to 
make  orders  with  reference  to  the  application  of  the 
whole  or  a  portion  of  the  "  property  settled  "  for  the 
benefit  (by  the  effect  of  the  said  fifth  section  and  the 
third  section  of  the  Act  of  1878)  of  children  or  parties, 
order  that  the  whole  or  a  portion  of  the  said  heredita- 
ments and  premises  he  applied  for  the  benefit  of  the 
petitioner.  The  petitioner's  counsel,  while  maintaining 
that  the  whole  of  the  hereditaments  and  premises  could 
be  applied  by  the  Court  for  her  benefit,  did  not  contend 
that  tiie  Court  in  its  discretion  would  apply  the  whole 
•of  this  property  for  her  benefit.  The  respondent,  no 
doubt,  had  practically  a  complete  power  of  disposition 
over  the  estates  in  this  case  when  he  entered  into  the 
maniage  settlement  subject  to  the  mother's  interest, 
but  by  that  settlement  he  only  affected  the  estates  by 
creating  two  charges,  one  on  one  part  of  them  and  the 
other  on  the  other  part.  And  it  seems  an  extraordinary 
propoaition  that  because  a  charge,  it  may  be  a  very 
small  one,  is  created  on  a  large  real  estate  by  a 
marriage  settlement  the  whole  estate  can  be  dealt  with 
by  the  Court  under  the  powers  conferred  by  the  sec- 
tions aforesaid.  In  my  opinion  the  words  **  property 
settled  "  have  not  the  meaning  contended  for,  but 
refer  to  the  property  the  benefit  of  which  is  by  the 
marriage  settlement  conferred  on  the  parties  or  their 
children  in  the  ordinary  way.  Several  cases  were  cited 
in  argument  on  this  point,  but  they  do  not  appear  to  n:  e 
to  be  of  mach  assistance,  except,  perhaps,  the  case  of 
*•  Micklethwait  v.  Micklethwait  "  (4  C.B.,  N.S.,  790), 
the  judgments  in  which  are  in  favour  of  the  respondent 
(see  especially  p.  858).  It  is  therefore  necessary  to 
refer  to  the  terms  of  the  settlement,  the  substance  of 
which  I  have  set  out  above,  to  see  what  was  really 
dealt  with  by  the  settlement.  Now,  first  there  is  the 
covenant  to  pay  £200  a  year  to  trustees  for  the  benefit 
of  the  petitioner.  The  point  made  by  the  respondent 
with  regard  to  this  was  that  the  covenant  was  either 
still  in  force  or  was  at  an  end  ;  and  that  if  it  were  in 
force  there  was  no  necessity  for  this  application,  while 
if  it  were  not  in  force,  either  because  the  marriage  had 
been  declared  void,  and  therefore  had  not  taken  place 
within  the  meaning  of  the  covenant,  and  because  there 
was  thus  no  consideration  for  the  covenant,  or  because 
the  covenant  had  come  to  an  end  and  ought  to  be  read 
as  applk^ble  only  to  the  petitioner  if  she  were  the 
respondent's  wife,  in  consequence  of  the  clause  as  to 
anticipation,  then  there  was  now  no  property  so  far  as 
this  covenant  is  concerned  upon  which  the  Court  could 
make  an  order.  The  only  answer  made  by  the  petitioner's 
coimsel  was  that  the  covenant  was  in  force  and  that  the 
Court  ought  to  enforce  it.  Well,  if  so,  it  must  be 
enforced  by  the  trustees  in  the  ordinary  way,  and  there 
is  no  necessity  for  this  application,  and,  if  it  is  not  in 
force   there  is  nothing  existing  as  to   the .  application  of 


which  the  Court  can  make  an  order.  The  case  of 
••  Worsley  v.  Worsley  "  (L.R.,  1  P.  and  D.,  648)  was 
cited  for  the  petitioner,  but  it  doea  not  bear  on  the 
present  case.  In  that  case  there  was  a  separation  deed 
between  the  husband  and  the  wife,  and  the  husband 
afterwards  obtained  a  decree  of  divorce,  and  then  the 
husband  applied  tovthe  Court  to  reduce  the  amount  of 
his  covenant  in  the  deed,  and  the  Court  did  so,  holding 
the  deed  to  be  a  post-nuptial  settlement,  lliere  appears 
to  have  been  no  clause  in  the  deed  providing  for  the 
event  which  happened — viz.  ,the  unfaithfulness  of  the  wife 
— and  the  provisions  of  the  deed  could  be  enforced  to  the 
full  extent  unless  the  Court  reduced  the  payment.  The 
next  subject-matter  which  can  be  considered  as  property 
settled  by  the  marriage  settlement  is  the  jointure  rent- 
charge  limited  and  appointed  to  the  petitioner  and  the 
term  of  1,000  years  to  secure  it.  The  point  made  by 
the  respondent  was  that  no  order  could  be  made  as  to 
the  application  of  this,  because  in  the  circumstances  it 
was  not  property  which  could  be  dealt  with.  The 
reasons  suggested  for  this  were,  first,  that  the  jointure 
rent-charge  and  term  could  only  come  into  force  if  the 
marriage  should  take  effect,  and  that,  as  the  marriage 
has  been  declared  void,  it  did  not  take  effect,  and  the 
jointure  rent-charge  and  term  cannot  come  into  force, 
and  the  settlement  was  without  consideration.  The 
cases  of  *'  Chapman  v.  Bradley  "  (4  D.J.  and  S.,  71) 
and  *'  Fawson  v.  Brown  "  (13  Ch.D.,  202)  appear  to 
me  to  support  these  reasons.  The  answer  made  by  the 
petitioner's  counsel  was  mainly  the  principal  point 
above  mentioned,  that  the  property  settled  in- 
cluded all  the  estates  mentioned  in  the  schedules  to 
the  marriage  settlement.  I  have  already  dealt  with  this 
point.  But  it  was  further  urged  that  the  marriage 
was  not  void,  but  voidable,  and  had  taken  effect.  The 
petitioner  had  the  right  to  elect  whether  to  treat  the 
marriage  as  void  or  not,  and  at  her  instigation  it  has 
been  declared  void,  and  in  my  opinion  has  not  taken 
effect  within  the  meaning  of  the  deed.  The  second 
reason  in  support  of  the  respondent's  point  was  that  the 
jointure  and  term  could  not  commence  till  after  the 
death  of  the  respondent,  and  this  seems  clear  upon  the 
terms  of  the  deed.  It  was,  however,  strenuously  urged 
by  Mr.  Deane  for  the  petitioner  that  it  was  common 
practice  for  the  Court  to  order  a  settlement  to  be  read 
as  if  a  party  to  it  were  already  dead,  and  that  it  could 
do  so  in  this  case.  This  argument  was,  in  my  judgment, 
based  on  a  misconception.  It  is  true  that  in  certain 
cases— for  instance,  where  property  is  settled  in  trust 
for  a  respondent  for  life  and  after  his  or  her  death  for 
a  petitioner  for  life,  with  remainder  to  children,  and  in 
default  of  children  in  trust  for  the  settler,  and  in  other 
similar  cases—it  is  found  convenient,  instead  of  an  order 
in  terms  directing  the  trustees  to  pay  the  income  at 
onoe  to  the  petitioner,  to  effect  the  same  object  1^ 
ordering  the  life  interest  of  the  respondent  to  be 
extinguished,  as  if  he  or  she  were  already  dead.  But 
the  important  question  in  the  present  ease  is  whether 
there  is  any  property  settled,  and,  if  property  is  only 
to  oome  into  settlement  upon  the  death  of  a  person,  no 
order  of  the  Court  can  bring  it  into  settlement  before 
that  time.  There  is  no  power  to  bring  iato  settlement 
a  fnnd  or  estate,  which  is  not  to  come  into  settlement 
until  a  certain  event  happens,  before  it  happens, in  fact. 
Therefore, no  order  as  to  the  application  of  this  jointure 
could  have  any  effect  before  the  death  of  the  respond- 
ent. Moreover,  before  the  trustees  could  act  upon  an 
order  as  to  the  application  of  the  jointure  they  would 
have  to  recover  the  money,  and  in  the  circumstances 
which  have  happened— viz. ,  the  marriage  not  having 
taken  effect,  the  respondent  being  alive  and  the  pur- 
poses for  which  the  jointure  was  created,  that  is  to 
say,  to  provide  for  a  widow,  being  impossible  of  per- 
formance—I am  unable  to    see   how  the   trustees  could 
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enforoe  the  securily.  With  regard  to  the  power  to 
nise  the  £20,000,  though  the  wording  m  to  the  com- 
meneement  of  the  term  of  1,200  yean  u  not  quite  the 
same  as  in  the  case  ef  the  jointure  rent-charge,  the 
consideration  is  the  marriage,  and  the  term  is  to  com- 
mence from  the  solemnization  thereof,  and  as  the  mar- 
riage has  been  declared  yoid  for  simile  reasons  to  those 
giyen  with  regard  to  the  jointure  rent-charge,  the  fond 
has  not,  and  will  not,  become  property  which  the  Court 
can  deal  with.  MoreoTer,  this  fund  cannot  be  raised 
during  the  lifetime  of  the  respondent  except  with  his 
consent  in  writing,  which  has  not  been  given,  and 
therefore  the  fund  has  not  yet  come  into  existence,  and 
after  his  death  I  do  not  see  how  the  trustees  could  ba 
compelled  to  raise  the  fund  except  for  the  benefit  of 
children,  if  there  had  been  any.  The  broad  position  in 
the  case  appears  to  be  this— that  no  property  was  trans- 
ferred to  and  Tested  in  trustees  at  the  time  of  the 
marriage  in  the  way  in  which  this  is  commonly  done 
nnder  a  marriage  settlement,  and  that  unleM  the  estates 
themselves  can  be  treated  as  having  been  **  property 
settled  '*  within  the  meaning  of  the  section  there  is  no 
property  as  to  the  application  of  whioh  the  Court  can 
or  ought  to  make  an  order.  As  I  have  already  said,  the 
estates  cannot,  in  my  opinion,  be  so  treated.  They 
were  not  property  settled  by  the  marriage  settlement, 
which  only  purported  to  carve  out  of  them  (so  to 
speak)  certain  interests  which,  in  the  events  that  have 
happened,  have  not  come  into  existence.  I  suggested 
in  the  course  of  the  case  that  a  settlement  between  the 
parties  was  desirable,  as  the  petitioner  is  without  means 
end  the  respondent  is  wealthy,  and  the  case  ktood  over 
more  than  once  with  the  view  to  an  arrangement,  but 
the  respondent  finally  expressed  himself  as  unwilling  to 
make  any  proposal  wMle  legal  proceedings  are  taken 
against  him,  and  therefore  the  matter  was  fully  argued, 
and  I  hare  now  to  deal  with  the  case  according  to  the 
legal  principles  applicable  to  it.  For  the  reasons  which 
I  have  civen,  the  petition  for  Tariation  of  the  settle- 
ment must  be  dismissed. 


1000. 
Feb.  17 


Judicial  Committee  of  the  Privy  Council  | 
(Lords  Hobhonse,  Davey,  Robert-  > 
son,  and  Sir  K.  Couch)  ) 

WENTWOBTH  V.   MATHIBU.* 

Privy     Council     Appeals — Canada — Temperance 

Act,     1864 Construction Penalties     for 

offences. 

This  was  an  appeal  by  special  leave  from  a  judgment 
of  the  Superior  Court  for  Lower  Canada  of  May  5, 
1899. 

The  Hon.  Edward  Blake,  Q.C.,  and  Mr.  R.  C.  Smith, 
Q.C.  (both  of  the  Canadian  Bar),  appeared  for  the 
«ppcllant  ;  Mr.  L.  £.  Panneton,  Q.C.  (of  the  Canadian 
Bar),  and  Mr.  Mayne  for  the  respondent. 

Sir  Richard  CorcH,  in  delivering  their  Lordships' 
judgmc>nt,  said, — The  question  in  this  appeal  arose 
upon  an  Act  of  the  Legislature  of  Canada  (27  and 
28^ Vict.,  c.  18),  commonly  called  the  Temper- 
ance Act  of  1864.  Section  12  of  this  Act  prohibits 
the  sale  of  any  spirituous  or  other  intoxicating  liquor, 
imless  it  be  for  exclusively  medicinal  or  sacramental 
purposes,  or  bo7ia  fide  use  in  some  art,  trade,  or  manu- 
facture. Section  13  is  as  follows  :— **  Whoever,  by 
himself,  his  clerk,  servant,  or  agent,  exposes  or  keeps 
for  sale,  or  directly  or  indirectly,  or  on  any  pretence  or 
by  any  device,  sells,  A-  barters,  or  in  consideration  of 
the  purchase  of  any  other  property  gives  to  any  other 
person  any  spirituous  or  other  intoxicating  liquor  or  any 
mixed  liquor  capable  of  being  used  as  a  beverage,  and  a 
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part  of  which  is  spirituous  or  otherwise  intoxicating,, 
in  violation  of  the  12th  section  of  this  Act,  shall 
incur  a  penalty  of  not  less  than  $20  nor  more  than  $50 
for  each  such  offence,  and  whoever  in  the  employment 
or  on  the  premises  of  another  so  exposes  or  keeps  for 
sale,  or  sells,  or  barters,  or  gives  in  violation  of  the 
said  section  shall  be  held  equally  guilty  with  the  prin- 
cipal, and  shall  incur  the  same  penalty."  Section  17 
provides  that  two  or  more  offences  by  the  same  party 
may  be  included  in  one  complaint,  provided  the  time 
and  place  of  each  offence  is  stated  ;  but,  whatever  may 
be  the  number  of  the  offences  included  in  one  com- 
,  plaint,  the  maximum  of  penalty  imposable  for  them  all 
shall  in  no  case  exceed  $100.  On  June  9,  1898,  the 
appellant  made  a  complaint  to  the  district  magistrate 
for  the  district  of  St.  Francis,  in  the  Province  of 
Quebec,  that  the  respondent  on  or  about  April  28  then 
last  psst  had  sold  and  delivered  intoxicating  liquors,  and 
reoeived  payment  for  the  same,  contrary  to  this  Aet, 
whereby  he  had  become  liable  to  pay  $60,  with  costs. 
On  June  30,  1898,  the  respondent  was  convicted  by  the 
district  magistrate  of  having  on  April  23  then  last  sold 
and  delivered  tu  one  Cleorge  Mount  intoxicating  liquors 
contrary  to  the  Act,  and  adjudged  to  forfeit  and  pay  to 
the  appellant  $50,  to  be  applied  according  to  law,  and 
also  to  pay  $29  76  eents  for  costs.  On  July  13,1898,  the 
appellant  made  a  similar  complaint  to  the  same  magistrate 
of  an  offence  committed  by  the  respondent  on  April  19 
then  last  past,  and  the  respondent  was  on  Joly  20, 
1898,  convicted  of  selling  intoxicating  liquors  to  one 
J.  H.  P.  Armitage  on  April  19  contrary  to  the  Act, 
and  adjudged  to  forfeit  end  pay  to  the  appellant  $50,  to 
be  applied  according  to  law,  and  90  cents  for  costs.  In 
addition  to  these  convictions  there  were  at  different  times 
between  June  8  and  July  21,  1898,  27  other  oonviotiona 
of  the  respondent  on  the  complaints  of  the  appellant  by 
the  same  magistrate  of  similar  offences  committed  on 
different  dajrs  between  March  26  and  May  19,  the 
penalty  in  each  case  being  $50.  On  September  15, 
1898,  the  Superior  Court  for  Lower  Canada,  on  the 
petition  of  the  respondent,  ordered  a  writ  of  certiorari 
to  issue,  and  on  April  5,  1897,  the  writ  was  iMued  in 
the  ca«)e  of  the  second  of  the  convictions  before  men- 
tioned—viz., for  the  sale  on  April  19  to  Armitage, 
being  No.  526  in  the  records  of  the  magistrate's  Court. 
A  return  having  been  made  to  the  certiorari  the  Superior 
Court,  on  May  5,  1899,  pronounced  its  judgment 
annulling  the  conviction,  and  on  July  14,  1899,  her 
Majesty,  by  an  Order  in  Council,  gave  the  appellant 
special  leave  to  appeal  against  this  judgment  upon  the 
appellant  submitting  ^  pay  the  costs  of  this  appeal 
incurred  by  the  parties  on  both  sides  in  any  event,  if  it 
should  appear  advisable  to  the  Judicial  Conunittee  so  to 
direct  when  the  appeal  came  on  for  determination,  and 
also  to  abide  by  any  recommendation  which  their 
Loftlships  might  see  fit  to  make  as  to  the  enforcement 
of  penalties  by  the  appellant  against  the  respondent, 
'ilie  judgment  of  the  Superior  Court,  delivered  by  Mr. 
Justice  Lemieux,  appears  to  be  founded  on  the  opinion 
that,  according  to  section  17,  the  Legislature  thought 
that  the  penalty  of  SlOO  was  sufficient  punishment  for 
all  the  breaches  of  the  law  up  to  the  time  of  the  pro- 
secution and  during  the  three  months  previous  to 
it,  that  being  the  limitation  of  time  from  the  com- 
mitting the  offence  for  the  prosecution  for  it,  and 
that  the  complaint  of  June  9  covered  and  included  all 
offences  previous  to  tliat  date  ;  that  as  one  or  more 
offences  of  the  same  nature  against  the  Act  could  be 
inoluded  in  the  same  prosecution  a  complaint  made  at  a 
particular  date  for  a  single  offence  is  presumed  to  be 
made  and  to  comprehend  all  the  offences  against  the  Act 
up  to  the  date  of  the  complaint  (Kec.,  pp.  39,  40). 
Their  Lordships  are  quite  unable  to  agree  with  the 
Superior  Coui*t    in    this    opinion.      It    is  an  addition  to> 
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Mfltioii  17  for  which  there  is  no  authority  either  in  the 
-words  of  it  or  by  implication.  The  purpoM  of  section  17 
appears  to  be  to  prevent  a  proseoation  under  the  Act 
»  where  only  one  offence  is  charged  failing  by  reason  of 
the  evidence  not  being  sufficient  to  prove  it  or  in  oonse- 
qiMoce  of  a  variance  in  the  complaint  from  the  evidence 
of  the  time  when  or  the  person  to  whom  the  intoxicating 
liqoor  was  sold  if  more  than  one  offence  has  been  com- 
mitted and  the  limit  of  the  penalty  to  $100  indirectly 
restrains  the  use  of  that  power.  There  is  no  reason  for 
thinking  that  '*  may  "  is  to  be  imperative  and  the  same 
as  **  shall/'  There  is  nothing  which  shows  it  is  in- 
tended to  have  other  than  its  natural  meaning.  If,  as 
the  Superior  Court  was  of  opinion,  the  Legislature 
thought  a  penalty  of  $100  was  sufficieot  punishnlent  for 
•  all  offences  committed  iftithin  three  months  previous  to 
the  complaint  their  Lordships  do  not  doubt  but  that  it 
would  have  saitl  m>  and  provided  for  it.  The  learned 
Judge  supported  his  opinion  by  references  to  Russell  on 
**  Crimes  ''  and  the  **  American  and  English  Ebcydo- 
poedia  of  Laws,"  in  which  the  principle  is  laid  down 
that, '  *  where  the  evidence  necessary  to  support  the  second 
indictment  would  have  been  suifieient  to  procure  a  legal 
conviction  upon  the  first,  the  plea  of  axUrtfoiB  cwquU  is 
generally  good.''  The  meaning  of  this  is  that  where  the 
same  facts  would  justify  a  conviction  for  two  different 
offenees  (say,  burglary  and  petty  larceny),  a  man  who 
has  been  oonviated  for  one  offence  cannot  be  tried  over 
a-gain  on  the  same  facts  for  the  second  offence.  Hiis 
principle  has  no  application  to  the  present  case.  Evi- 
dence  that  the  defendant  supplieil  liquor  to  B  at  a  given 
hour  and  plaee  would  not  support  a  complaint  that  he 
supplied  liquor  to  A  at  another  hour  or  place,  notwith- 
standing that  both  complaints  might  have  been  included 
in  one  proceeding.  Tlieir  Lordships  are  not  aware  of 
any  general  principle  in  criminal  law  which  wouM 
support  the  view  of  the  Superior  Court.  The  magistrate 
has  a  discretion  as  to  the  amount  of  the  penalty  between 
$20  and  $50,  and  where,  as  in  the  present  ease,  there 
are  many  complaints  by  the  same  person  of  separate 
•effenees,  it  would  be  right  to  .exercise  it.  They  are, 
therefore,  of  opinion  that  the  conviction  of  the  respon- 
dent should  not  have  been  quashed,  and  will  humbly 
advise  her  Majesty  to  reverse  the  judgment  of  the 
Superior  Court.  'Ilieir  Lordships  note  with  satisfaction 
the  statement  of  the  leained  counsel  for  the  appellant 
that  the  penalties  on  the  conviction  of  the  respondent 
will  not  be  enforced,  but  they  do  not  think  it  necessary 
to  include  an  undertaking  to  that  effect  in  the  report 
which  they  will  make  to  her  Majesty.  In  pursuance 
of  the  undertaking  of  the  appellant  on  the  leave  to 
appeal,  their  Lordships  direct  the  appellant  to  pay  the 
respondent's  costs  of  this  appeal,  to  be  taxed  as  between 
solicitor  and  client. 

ISolieitors— Charles  Russell   and  Co.,    for  the   appel- 
lant :  Stibbard,  Gibson,  and  Co.,  for  the  respondent.] 


Court  of  Appeal  (A.  L.  Smith,  )  1900. 

Collins,  and  Romer,  L.JJ.)      |  Feb.  21. 

BICHABDSOX  V.  OTOBMONT,  TODD,  AND  00.  (LIMITED).* 

Stock     Exchange — ^Rules — Defaulting  member — 
Assets — Rule  176,  construction  of. 

This  was  an  appeal  from  a  judgment  of  Mr.  Justice 
Matbew,  reported  in  The  Titties  of  April  18,  1899.  The 
plaintiff  was  the  official  assignee  of  the  Stock  Exchange. 
Tke  action  was  brought|  to  recover  £187  10s. ,  being  the 
balanee  of  the  price  of  2,105  preference  shares  in  the 
Western  Australian  Market  Trust  (Limiti^d),  alleged  to 
have  been  sold  by  the  plaintiff  to  the  defendants.  The 
defence  was  that  the  shares   had  been  purchased  by  the 

^Reported  bj  F.  O.  ROckrr,  Esq.,  BarrUter>at-Ii»w. 


defendants,  not  from  the  plaintiff,  hot  from  a  Hr» 
Reaveley,  who  owod  the  defendants  a  sum  equal  to  that 
sued  for,  which  the  defendants  claimed  to  be  entitled 
to  set  off  against  th*  prioo  of  the  shares.  It  appeared 
that  Reaveley  had  been  a  member  of  the  Stoek  Bx* 
change,  and  that  in  April,  1898,  he  became  a  defaulter. 
At  that  time  a  deb(  of  £5,839  was  due  to  him  from  the 
Western  Australian  Market  Tmst  (Limited).  By  tke 
rules  of  the  Stock  Bxehange  it  was  the  duty  of  tbe 
oflRcial  assignee  to  take  possession  of  the  assets  of  a 
defaulting  member  and  distribute  them  among  his 
creditors  in  the  Stock  Bxehange.  The  plaintiff  accord* 
ingly  took  steps  to  i^ecover  the  debt  of  £5,339  from  the 
Market  Trust.  The  company  could  not  pay,  and  a 
scheme  of  reconstruction  was  proposed.  The  plaintiff' 
attended  the  meetings  and  was  fully  cognisant  of  all 
that  was  done.  A  scheme  was  agi*eed  to  and  sanctioned 
by  the  Stock  Bxehange  Committee,  by  which  a  new 
company  was  formed  to  take  over  the  liabilities  of  tbe 
old  company  and  discharge  them  by  paying  12s.  in 
cash  and  8s.  in  shares.  Tbe  plaintiff  empowered 
Reaveley  to  execute  a  deed  giving  effect  to  the 
scheme.  By  virtue  of  the  deed  Reaveley  became 
entitled  to  the  shares  standing  in  his  name.  At 
the  time  of  Reaveley 's  default  the  defendants  were 
clients  of  his,  and  a  sum  of  £187  10s.  was  due  from 
him  to  the  defendants,  being  part  of  a  larger  sum  which 
had  Iteeu  deposited  with  him  by  the  defendants  as 
cover.  Before  the  shares  were  handed  over  to  Reaveley, 
he  wrote  to  the  plaintiff  saying  that  friends  of  his« 
meaning  the  defendants,  were  willing  to  buy  the  shares 
at  3s.  'I1ie  plaintiff  answered  Reaveley 's  letter 
accepting  the  offer.  In  his  next  letter  Reaveley 
mentioned  the  defendants'  as  the  buyers.  The 
sain  was  carried  through  at  3s.  a  share,  but  the 
defendants  in  paying  the  purchase  money  deducted 
therefrom  the  sum  of  £187  10s.,  the  amount  of  the  debt 
due  from  Reaveley  to  them.  The  cheque  for  the  money 
was  left  with  the  plaintiff's  assistant,  but  the  plaintiff, 
on  being  made  aware  of  what  had  been  done,  at  once 
claimed  the  full  amount  from  the  defendants,  and  began 
this  action.  Mr.  Justice  Mathew  thought  that  the  result 
of  the  evidence  was  that  tbe  defendants  dealt  with 
Reaveley  in  the  purchase  of  the  shares,  not  as  a 
principal,  but  as  agent  for  a  disclosed  principal — 
namely,  the  plaintiff  ;  and  he  therefore  gave  judgment 
for  tbe  plaintiff.    The  defendants  appealed. 

Mr.  Rufus  Isaacs,  Q.C.,  find  Mr.  Maclntyre  appeared 
for  the  defendants  ;  Mr.  Herbert  Reed,  Q.C.,  and  Mr. 
F.  M.  Abrahams  for  the  plaintiff. 

The  CoUBT,  without  calling  upon  counsel  for  the 
plaintiff,  dismissed  the  appeal. 

Loud  Justice  A.  L.  Suith  said  that  he  agreed  with 
the  judgment  of  Mr.  Justice  Mathew.  The  first  i)uestion 
was  as  to  the  construction  of  rule  176  of  the  Rules  off 
the  Stock  Exchange,  which  provided  that  the  official 
assignee  should  colleot  the  assets  of  a  defaulting  member 
and  distribute  them  amongst  his  creditors  in  the  Stoek 
Exchange.  'What  was  the  meaning  of  **  the  a.ssets  "  ? 
Did  it  mean  the  defaulter's  Stock  Exchange  assets  or  all 
his  assets  ?  Prima  facie  it  meant  all  the  assets  which  he 
had,  and  there  was  a  strong  indication  of  opinion  on  the 
part  of  the  House  of  Lords  in  the  case  of  *•*  Tomkins  v. 
Saffery  "  (3  App.  Cas.,  213)  that  it  meant  all  his  assets 
without  limitation.  He  therefore  held  that  rule  176  meant 
that  the  official  assignee  should  collect  the  whole  of  the 
assets  of  the  defaulting  member  and  distribute  them 
among  his  Stock  Exchange  creditors.  The  second  question 
was  whether  the  official  assignee  could  sue.  On  this 
question  he  adopted  the  reasons  given  in  the  judgment  of 
Mr.  Justice  Mathew,  and  he  thought  the  official  assigjiee 
could  sue.  Further,  he  thought  there  was  in  this  case 
good  evidence  of  a  direct  bargain  between  the  de- 
fendants and  the  official   assignee    that  the  ni^ce  of  Ss. 
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a  ahare  alioold  be  paid  without  any  8et-off«  The  appeal 
most  therefore  be  dismiseed. 

LoBo  Justice  Collins  said  he  was  of  the  same 
opmion.  The  effect  of  rule  176  was  to  constitute  a 
ce98io  iKmorum  on  the  part  of  Reaveley  of  all  his 
assets.  It  seemed  to  him  that  the  case  in  the  House 
•f  Lords  was  pcaetically  a  decision  to  that  effect.  The 
plaintiff,  therefore,  dearly  became  owner  of  the  shares, 
and  the  defendants  could  not  refuse  to  paf  the  price  to 
the  true  owner. 

Lord  Justice  Romeb  delivered  judgment  to  the  same 
effect. 


Court  of  Appeal  (A.  L.  Smith,  > 
*^        r,  L.JJ.)     } 


1900. 
Feb.  22. 


Collins,  and  Romer, 

STKES  AKD  ANOTHBB  V.  SOWEBBY  URBAN  DLSTRICT 
COUTfClL.* 

Local     Government — Sewers — ^Vesting     in   local 
aathority — Exceptions — **  Sewers   made    by  a 
person  for  his  own  profit" — Public  Health  Act, 
1875,  sec.  13  (1). 
Decision  of  Divisional   Court  ([1890]  1  Q.B., 

979)  reversed. 


This  was  an  appeal  by  the  plaintiffs  from  the  decision 
of  the  Divisional  Court  (Mr.  Justice  Darling  and  Mr. 
Justice  Channell)  reversing  the  judgment  of  the  Halifax 
County  Court  Judge  ;  reported  in  [1899]  1  Q.B.,  979. 
The  plaintiffs  were  quarry  owners,  and  they  brought  an 
action  for  an  injunction  to  restrain  the  defendants,  who 
-were  the  local  sanitary  authority,  from  sending  polluted 
water  into  a  stone  drain  within  the  defendants'  district 
which  had  been  made  by  the  plaintiffs'  predecessors  in 
title  to  carry  away  the  rain  and  surface  water  from 
their  quarry,  and  for  damages.  Some  20  years  ago  the 
plaintiffs'  predecessors  in  title  constructed  a  drain 
-within  the  defendants'  district  to  collect  and  carry  into 
St  public  sewer  in  the  district  of  another  local  sanitary 
suithority  the  rain  and  surface  water  which  came  on  to 
their  land  down  a  lane  known  as  Carr-lane,  within  the 
defendants'  district,  and  which  would  otherwise  have 
Howed  into  the  quarry.  As  the  quarry  workings  advanceil 
the  course  of  the  drain  was  from  time  to  time  altered. 
In  1896  the  defendants  turned  polluted  water  into  this 
drain  for  the  purpose  of  enabling  it  to  pass  through  it 
into  the  public  sewer.  The  plaintiffs  alleged  that  in 
<Kmsequence  their  drain  was  insufficient  to  carry  off  the 
water,  and  the  water  pereolated  into  the  qiurry,  and 
hooded  it  and  rendered  the  working  more  expensive. 
Ihe  defendants  contended  that  the  drain  was  a 
**  sewer  "  vested  in  them,  and  was  not  the  private 
drsin  of  the  plaintiffs.  The  County  Court  Judge  held 
'that  the  drain  was  a  **  sewer  "  within  the  definition  of 
^^lat  term  in  section  4  of  tiie  Public  Health  Act,  1875  : 
'that  by  section  13  it  would  vest  in  the  defendants 
"Vnlees  it  came  within  exception  (1)  as  a  sewer  made  by 
the  plaintiffs  for  their  own  profit.  He  found  that  the 
drain  was  constructed  for  the  more  economical  and  con- 
>-enient  working  of  the  quarry  and  in  order  that  the 
land  might  be  worked  more  profitably.  He  held  there- 
fore that  the  drain  not  having  been  made  for  sanitary 
^a  ordinary  drainage  bat  for  the  more  beneficial  use  and 
^occupation  of  the  land  was  a  sewer  made  by  the  plain- 
tiffs for  their  own  profit,  within  exception  (1)  in  section 
13,  and  consequently  did  not  vest  in  the  defendants. 
The  defendants,  therefore,  had  no  right  to  discharge 
water  into  the  drain.  He  accordingly  granted  the 
injunction,  and  assessed  the  damages  at  £20.  The 
Divisional  Court  held  that  the  exception  did  not  apply, 
and  entered  judgment  for  the  defendants.  The  plaintiffs 

^'R^fortsd  bf  W.  F.  BAaav,  Etq.,  Barrister-at-LAw. 


appealed.  By  section  13  of  the  Public  Health  Act, 
1875,  **  all  existing  and  future  sewers  within  the  dis- 
trict of  a  local  authority,  together  with  all  buildings, 
works,  materials,  and  things  belonging  thereto,  except 
(1)  sewers  made  by  any  person  for  his  own  profit  .  .  • 
shall  vest  in  and  be  under  the  control  of  such  local 
authority." 

Mr.  Butcher,  Q.C.,    and    Mr.  T.  F.   Byrne    appeared' 
for  the  plaintiffs  ;    Mr.    J.  Lawson   Walton,  Q.C.,  and 
Mr.  VV.  J.  Waugh  appeared  for  the  defendants. 

The  Court  allowed  the  appeal. 

LoRi>  Justice  A.  L.  Smith  said  that  he  agreed 
that  this  drain  was  a  **  »ewer  "  within  the 
Public  Health  Act,  1875.  The  County  Court  Judge 
found  that  the  drain  was  constructed  for  the  more 
economical  and  convenient  working  of  the  quarry  and  in 
order  that  the  land  might  be  worked  more  profitably, 
and  that  ss  the  drain  was  not  made  for  sanitary  drainage 
purix>8es,  but  for  the  more  beneficial  use  and  occupation 
of  the  land  it  was  a  sewer  made  by  the  plaintiffs  for 
their  own  profit  within  exception  (1)  in  section  13.  The 
Divisional  Court  reversed  thai  decision.  Section  4  of 
the  Public  Health  Act,  1875,  defined  *'  drain  "  as 
**  any  drain  of  and  used  for  the  drainage  of  one  build- 
ing only,  or  premises  within  the  same  curtilage,  and 
made  merely  for  the  purpose  of  communicat'mg  there- 
from with  a  cesspool  or  other  like  receptacle  for 
drainage,  or  with  a  sewer  into  which  the.  drainage  of 
two  or  more  buildings  or  premises  occupied  by  different 
persons  is  conveyed.*'  The  drain  in  the  pre:»eut  case 
was  not  a  *'  drain  '*  within  that  definition.  A 
*''  sewer  "  was  defined  in  section  4  as  including  "  towers 
and  drains  of  every  description,  except  drains  to  w^hicfa 
the  word  '  drain,'  interpreted  as  aforesaid,  applies,  and 
except  drains  vested  in  or  under  the  control  of  any 
authority  having  the  management  of  roads  and  not  being 
a  local  authority  under  this  Act."  In  his  Lordship's 
opinion  this  drain  was  a  **  sewer  "  within  that  defini- 
tion. That  being  so,  did  it  vest  in  the  defendants  as  the 
local  authority  ?  That  depended  upon  section  13,  which 
was  in  Part  3  of  the  Act,  headed  **  Sanitary  Provi- 
sions." That'  section  provided  that  all  existing  and 
future  sewers  should  vest  in  the  local  authority,  except, 
first,  **  sewers  made  by  any  person  for  his  own  profit." 
Those  words  had  been  the  subject  of  decision  on  many 
occasions.  The  decisions  showed  that  house  drains  did 
not  come  within  the  exception.  The  drain  in  the  present 
case  was  not  a  house  drain.  Considering  the  findings 
of  the  County  Court  Judge,  why  was  it  not  a  drain 
made  for  the  plaintiff's  profit  ?  It  was  made  in  order 
that  he  might  work  the  quarry  more  economically  and 
conveniently.  In  *'  Minehead  Local  Board  v.  Luttrell  " 
([1894]  2  Ch.,  178)  Mr.  Justice  Romer  went  through  the 
prior  authorities  and  pointed  out  that  all  of  them  related 
to  house  drains.  It  was  there  held  that  sewen 
made  by  a  landowner  for  the  purpose  of  draining  a 
town,  the  greater  part  ef  which  stood  on  his  own  lands, 
and  for  the  use  of  which  sewers  he  levie<^l  and  was  paid 
a  sewer  rate  by  all  persons  whose  houses  were  con- 
nected with  his  sewers,  were  sewers  made  by  him  for 
his  own  profit,  and  did  not  vest  in  the  local  authority. 
Then  in  **  Croysdale  v.  Sunbury- on -Thames  Urban 
Council  "  ([1898]  2  Ch.,  515)  Mr.  Justice  Stirling  held 
that  a  sewer,  which  was  not  made  for  ordinary 
drainage  purposes,  but  to  enable  the  lan^l  on  which  it 
was  made  to  be  occupied  more  profitably,  or  to  avoid 
expenditure  which  would  otherwise  have  to  be  incwred 
in  order  that  the  occupation  might  be  equally  b«  neficial, 
was  made  for  the  profit  of  the  owner  within  the  mean- 
ing of  the  section,  and  did  not  vest  in  the  local  autho- 
rity. Upon  the  facts  and  findings  of  the  County  Court 
Judge  in  the  present  case  he  (the  Lord  Justice)  was  of 
opinion  that  this  sewer  was  made  for  the  profit  of  the 
plaintiff  within    exception    (1)  in  section  13,  au  1  there- 
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fore  did  nofc  vest  in  the  defendants.  The  appeal  most 
therefore  be  allowed. 

LoBD  Justice  Ck>LLiNS  concurred.  It  would  seem  as 
if  the  definitions  in  seetion  4  swept  everything  which 
coold  be  described  as  a  drain  into  the  ambit  of  the 
Public  Health  Act,  1875,  and  thoagh  the  provisions  of 
Part  3  of  the  Act  were  described  as  **  Sanitary  Provi- 
sions/' a  drain  made  for  a  non-sanitary  purpose,  prima 
fttcie,  woald  come  within  the  Act.  How  were  soch 
drains  excluded  from  the  Act  ?  That  was  done  by  intro- 
dneing  exceptions  in  section  13.  An  ordinary  agricol- 
toral  drain  would,  apart  from  the  exceptions,  be  swept 
into  the  ambit  of  the  Act,  and  it  was  only  got  out  of 
the  Act  by  means  of  exoeption  (1)  in  section  13.  In 
his  opinion  this  drain  was  made  for  the  profit  of  the 
plaintiffs  within  the  meaning  of  the  exception,  and 
therefore  did  not  vest  in  the  defendants. 

Lord  Justice  Romeb  delivered  judgment  to  the  same 
effect. 

[Solicitors — ^Williamson,  Hill,  and  Co.,  for  Long- 
bottom  and  Sons,  Halifax,  for  the  plaintiffs ;  Helli- 
well,  Harby,  and  Co.,  for  Jubb,  Booth,  and  Helliwell. 
Halifax,  for  the  defendants.] 


Court  of  Appeal^(A.  L.  Sinith,  ) 
J.)  j 


1900. 
Feb.  22. 


Collins,  and  Romer,  L. JJ. 

THE     BBENDA     STEAMSHIP      COMPANY    (LIMITED)    V. 
OBEEN.* 

Ship — Charter-party — Discharge  of  cargo — Stipn- 
lation  to  exclude  custom  of  the  port — Liability 
of  charterers. 
Decision  of   Mathew,    J.  (15   The  Timts  L.R., 

330,  affirmed.) 

This  was  an  appeal  from  the  judgment  of  Mr.  Justice 
Mathew' 8  in  favour  of  the  plaintiffs,  reported  in  15  The 
Times  L.R.,  330  ;  4  Com.  Cas.,  209.  The  plain* 
tiffs  were  the  owners  of  the  steamship  Brenda,  and 
they  claimed  from  the  defendants,  the  charterers  of  the 
vessel,  a  proportional  part  of  the  cost  of  the  discharge 
of  a  cargo  of  timber  at  the  Surrey  Commercial  Docks. 
The  charter-party,  which  was  the  Chamber  of  Shipping 
Wood  Charter  (Scandina\^a  and  Finland),  1808,  con- 
tained the  following  clause  : — **  The  cargo  to  be 
brought  to  and  taken  from  alongside  the  steamer  at 
charterers'  risk  and  expense,  any  custom  of  the  port 
notwithstanding.''  It  was  admitted  by  the  pkintiffs 
that,  in  the  absence  of  any  provision  in  the  charter-party 
negativing  it,  there  was  a  custom  in  the  Fort  of  London 
with  regard  to  timber  ships  which  enlarged  the  ordinary 
meaning  of  **  alongside  "  and  * 'delivery  "  by  requir- 
ing the  shipowner  to  do  work  outside  his  ship,  in  placing 
the  timber  in  the  barge  or  on  the  quay,  but  that  such 
custom  did  not  require  him  to  stow  the  timber  in  the 
barge,  or  to  stack  it  on  the  quay.  The  sum  claimed  in 
this  action  represented  the  cost  of  discharging  from  the 
ship's  rail  into  barges  and  on  to  quay.  The  defendants 
denied  that  the  aboye  clause  in  the  charter-party  imposed 
upon  them  any  liability  for  the  cost  of  discharge  into 
barges  or  on  to  quay.  Mr.  Justice  Mathew  held  that 
the  custom  was  by  the  terms  of  the  charter-party  ex- 
cluded, and  gare  judgment  for  the  plaintiffs.  The  de- 
fendants appealed.  ' 

Mr.  English  Harkisoiv,  Q.C,  and  Mr.  D.  C.  Leck, 
for  the  defendants,  contended  that  the  words  in  the 
charter-party,  **  any  custom  of  the  port  notwithstand- 
ing," referred  to  the  previous  words,  **  at  charterers' 
risk  and  expense,"  and  not  to  the  words,  '*  to  bo 
brought  to  and  taken  from  alongside."  The  custom 
was  therefore  appliciible.    They    referre<J  to  ''  Aktiesel- 

'Reporteci  by  W.  F.  Barry,  Ewq.,  Barriater-at-Law. 


kab  Helios  r.  Eokmaa  "  (2  Com.  Cas.,  70,  163  ;  [1897] 
2  Q.B.,  83)  ;  '*  Stephens  y.  Wntringham  "  (3  Com^. 
Cas.,  Ifi9)  ;  '*  The  Nifa  "  01892] F.,  411). 

BIr.  T.  E.  Scrutton,  for  the  plaintiffs,  was  not  called 
upon. 

The  CouBT  dismissed  the  appeal. 

LoBD  Justice  A.  L.  Smfth  said  that  in  his  opiuofe 
the  judgme^  of  the  learned  Judge  was  right.  Hie 
parties  had  tlken  good  care  to  cot  out  the  custom  of 
the  port.  Apart  from  any  custom  the  shipowner  had 
only  to  offer  the  cargo  oyer  the  ship's  rail,  and  it  was 
the  duty  of  the  consignee  to  take  it  from  there.  Hie 
operation  was  a  joint  operation,  the  shipowner  bringing 
the  cargo  to  the  ship's  rail  and  the  consignee  taking  it 
from  there.  In  the  present  case  the  charter-party  ex- 
cluded any  custom  of  the  port.  That  exclusion  was  not 
limited  to  the  words  **  at  charterers'  risk  and  expense," 
but  covered  the  whole  sentence.  Tbat  being  so,  it  was 
the  duty  of  the  charterers  to  take  the  cargo  when  it  was 
offered  to  them  oyer  the  ship's  rail.  They  did  not  do^ 
so,  and  they  must  refund  to  the  shipowners  the  oxpense 
inourred  by  them  in  taking  it  from  the  ship's  rail  into 
barges  and  on  to  the  quay. 

LoBD  Justice  Collins  agreed.  Apart  from  the 
custom  of  the  port  the  words  **  brought  to  and  taken 
from  alongside  ' '  meant  brought  to  and  taken  from  the 
ship's  rail,  and  that  meaning  could  only  be  extended 
by  the  custom  of  the  port.  If,  therefore,  the  custom  of 
the  port  was  excluded,  as  in  his  opinion  it  was  in  the 
present  case,  the  extended  meaning  sought  to  be  giyea 
to  the  words  was  not  applicable.  * 

LoBD  Justice  Romeb  agreed.  He  thought  the  argu- 
ment of  the  defendants  was  too  fine.  The  meaning  of 
the  elause  in  question  in  the  charter-party  was  that,  in 
considering  the  relatiye  obligations  of  the  shipowners 
and  charterers  as  to  loading  and  discharging  the  cargo, 
the  custom  of  the  port  was  to  be  disregarded,  and  tho- 
case  was  to  be  goyemed  by  the  general  law  apart  from 
any  custom. 

[Solicitors — Botterell  and  Roche,  for  the  plaintiffs  ; 
Lowless  and  Co.,  for  the  defendants.] 


Court  of  Appeal  (A.  L.  Smith,  ) 
-  JJ.)    i 


1900. 
Feb.  23. 


Collins,  and  Romer,  L.. 

BOWEN  V.   DUC  D'OBLAaNS.* 

Contract — Offer    and    acceptance — Negotiations 
for  sale — Statute  of  Frauds. 
Hth^f  no  concluded  contract. 


'ITiis  was  an  appeal  by  the  defendant  from  the  judg- 
ment of  Mr.  Justice  Wills,  reported  in  The  Timee  of 
May  8,  1899.  The  action  was  brought  by  the  plaintiff,  an. 
electric  launch  builder,  who  was  the  owner  of  a  portion 
of  Eel-pie  Island,  on  the  Thames  at  Twickenham,  to 
recover  damages  for  an  alleged  breach  of  contract  by 
the  defendant  to  purchase  his  interest  in  the  island. 
In  1897  the  defendant,  who  occupied  York-house, 
Twickenham,  was  anxious  to  secure  the  island.  Hie 
matter  was  placed  by  him  in  the  hands  of  Messrs. 
.Rogers,  Chapman,  and  Thomas,  estate  agents,  and  the 
plaintiff  put  himself  in  communication  with  them  and 
offered  to  sell  his  interest  to  the  duke  for  £1,500  on 
the  condition  that  he  would  grant  him  back  a  lease  of 
certain  works  on  the  island.  A  long  correspondence 
passed  between  Messrs.  Rogers,  Chapman,  and 
Thomas,  who  were  admitted  to  be  the  duke's 
agents  in  the  matter,  and  the  plaintiff's  solicitors 
and  the  duke's  solicitors,  Messrs.  Farrer  and 
Co.,  and  the  plaintiff  executed  the  contract  for 
sale.    The  Due  d 'Orleans   declined  to  sign  the  contract 
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on  tbe.groond  that  he  had  made  it  a  condition  that  he 
would  bay  the  whole  iiduid  or  no  part  of  it  at  all.  The 
defendant  contended  that  he  did  not  enter  into  an 
afreement  to  purchase  the  plaintiff's  portion  of  the 
island,  the  matter  not  haying  gone  beyond  negotia- 
tion ;  and  if  there  was  such  an  agreement,  it  was  one 
which  did  not  comply  with  the  Statute  of  Frauds.  The 
question  as  to  this  turned  wholly  on  the  correspondence 
between  the  representatives  of  the  parties.  The  plain- 
tiff, on  the  other  hand,  maintained  that  the  corre- 
spondence showed  that  there  was  a  concluded  agree- 
ment, and  that  there  was  a  sufficient  memorandum 
signed  by  the  defendant's  agents  to  satisfy  the  Statute 
of  Frauds.  The  plaintiff  also  submitted  that  the 
defendant  was  bound  by  the  signature  of  his  solicitors 
to  the  finally  agreed  draft  contract.  The  learned  Judge 
came  to  the  conclusion  that  a  concluded  contract 
was  made  on  or  about  February  25,  1898,  and  that 
two  letters  of  February  25  and  March  23,  signed 
by  Messrs.  Rogers,  Chapman,  and  Thomas,  the 
latter  containing  the  draft  contract,  amounted  to 
a  sufficient  memorandum  in  writing  to  satisfy  the 
Statute  of  Frauds.  It  appeared  that  this  draft  contract, 
when  reoeired  by  the  defendant's  solicitors,  was  sent  by 
them  to  Messrs.  Rogers,  Chapman,  and  Thomas  in 
order  to  get  the  defendant's  approval,  and  Messrs. 
flogers.  Chapman,  and  Thomas,  on  March  23,  returned 
the  draft  to  the  defendant's  solicitors  approved  by 
them  with  certain  observations  on  it,  and  the  defen- 
dant's solicitors  sent  it  on  to  the  plaintiff's  solicitors. 
The  latter  made  certain  alterations  in  it,  and  returned  it 
to  the  defendant's  solicitors,  who,  on  April  1,  wrote  to 
the  plaintiff's  solicitors  that  they  approved  of  the  draft 
ss  altered  and  signed  by  them.  Mr.  Justice  Wills  said 
that  the  defendant's  solicitors  were  only  employed  as 
solicitors  to  put  the  contract  into  shape,  and  that  the 
draft  signed  by  them  on  April  1  did  not  satisfy  the 
Statute  of  Frauds,  but  that,  as  above  stated,  the 
letters  of  February  25  and  March  23,  and  the  draft 
centract  enclosed  in  the  last  letter,  contained  a  suffi- 
cient memorandum  in  writing  of  the  contract  to  satisfy 
the  statute,  and  that  the  subsequent  discussion  upon 
the  contract  was  merely  as  to  putting  it  into  form.  He 
accordingly  gave  judgment  for  the  plaintiff  and  assessed 
the  damages  at  £1,540. 

Mr.  Dickens,  Q.C.,and  Mr.  Muir  Mackeni^ie  appeared 
for  the  defendant  ;  Mr.  Robert  Wallace,  Q.C.,  Mr. 
B.  M.  PoUoek,  and  3Ir.  Harold  S.  Sinmions  appeared 
for  the  plaintiff. 

The  CouBT  allowed  the  appeal. 

Lord  Justice  A.  L.  Smith  said  that  the  point  which 
was  taken  here  was  not  taken  before  Mr.  Justice  Wills. 
In  order  to  succeed,  the  plaintiff  must  make  out  two 
things  ;  first,  that  there  was  a  oontract  de  facto  ;  and 
secondly,  that  there  was  a  sufficient  memorandum  in 
writing  of  the  contract  signed  by  the  party  to  be 
charged  or  by  his  agent  thereunto  lawfully  autho- 
rised. In  his  opinion  the  plaintiff  could  not  succeed 
unless  be  made  out  that  Meesrs.  Farrer  and  Co.,  the 
defendant's  solicitors,  were  agents  for  the  defendant  to 
enter  into  a  contract  for  him.  There  was  not  a  particle 
of  evidenoe  that  Messrs.  Farrer  and  Co.  were  acting 
otherwise  than  as  solicitors  for  the  defendant.  The 
agents  to  effect  the  contract  were  Messrs.  Rogers, 
Cbepman,  and  Thomas.  Messrs.  Farrer  and  Co.  were 
employed  to  draw  ap  the  contract  in  point  of  form  and 
to  get  it  stamped,  and  it  was  no  part  of  their 
duty  as  solicitors  to  enter  into  a  contract  for  the 
defendant.  In  his  opinion  the  plaintiff  could  not 
neeeed  unless  he  made  out  that  on  April  1,  1898, 
Messrs.  Farrer  and  Co.  were  authorized  as 
sgeote  to  enter  into  the  contract.  He  was  unable  to 
•giee  with  Mr.  Justice  Wills  that  there  was  a 
ooncluded  oontract  on  or  before  March  23.    But  h»'  pre- 


ferred io  rest  his  judgment  on  this,  that  the  plaintiff 
had  to  rely  on  the  signature  of  Messrs.  Farrer  and  Co., 
and  that  signature  was  not  sufficient  within  the 
Statute  of  Frauds.  The  appeal  would  therefore  be 
allowed,  but  there  would  be  no  costs  of  the  appeal. 

Lord  Justice  Collins  agreed.  It  was  clear  law  that 
a  solicitor  employed  to  put  a  contract  into  shape  was 
not  an  agent  whose  signature  was  sufficient  within  the 
Statute  of  Frauds.  The  question  was  whether  upon  the 
documents  they  could  get  a  memorandum  in  writing  to 
satisfy  the  Statute  of  Frauds.  Mr.  Justice  Wills  spelt 
the  memorandum  principally  out  of  the  letters  of 
February  25  and  March  23  and  the  draft  oontract.  That 
learned  Judge  thought  that  the  former  letter  contained 
every  term  of  the  contract,  except  the  duration  of  the 
lease.  That  letter,  however,  would  not  bind  the 
purchaser  to  take  the  property  subject  to  a  right  of  way 
across  it.  There  was  nothing  in  the  letter  about  a  right 
of  way.  That  letter  admittedly  was  not  sufficient  in 
itself.  The  learned  Judge,  thinking  that  the  only  other 
term  of  th6  contract  necessary  to  get  was  the  duration 
of  the  lease,  got  that  from  the  letter  of  March  23 
enclosing  the  draft  contract.  If  that  letter  and  the 
draft /amounted  to  an  unqualified  acceptance  of  the  terms 
by  the  defendant  through  his  agent,  he  should  agree 
with  Mr.  Justice  Wills  ;  but  upon  the  face  of  the  docu- 
ments an  exception  was  taken  which  went  to  the  root 
of  the  contract  and  was  not  a  mere  matter  of  form — 
namely,  that  the  draft  contract  was  made  subject  to  a 
right  of  way,  which  was  not  accepted.  Therefore  that 
was  not  a  sufficient  memorandum  within  the  statute,  and 
in  the  exchange  of  documents  which  followed  no  such 
memorandum  could  be  found. 

Lord  Justice  Rombr  was  of  the  same  opinion.  In 
his  view  there  was  no  concluded  contract  at  all.  But 
assuming  that  there  was  a  concluded  contract,  in  order 
to  get  a  memorandum  in  writing  of  it  to  satisfy  the 
Statute  of  Frauds  the  plaintiff  must  rely  upon  Messrs. 
Farrer  and  Co.'s  signature  on  April  1.  But  Messrs. 
Farrer  and  Co.  were  only  employed  as  solicitors,  and 
it  was  no  part  of  their  duty  to  sign  a  contract  for  the 
purchaser.  There  was  therefore  no  memorandum  in 
writing  to  satisfy  the  statute.  His  Lordship  added  that 
it  was  a  hard  case  upon  the  plaintiff. 


Court  of  Appeal  (A.  L.  Smith,  ) 
r,  L.JJ.)i 


1900. 
Feb.  24. 


Collins,  and  Romer, 

CASS  V.  BUTLER.* 

Master  and  Servantr— Master^s  liability  to  servant 
— Workmen's      Compensation     Act,      1897  — 
**  Undertakers,*'  who  are. 
A   sub-contractor    is   not  an     **  undertaker" 

within  the  Act. 


This  was  an  appeal  from  the  decision  of  Judge 
Greenhow,  the  Leeds  County  Court  Judge,  m  proceed- 
ings to  assess  compensation  under  the  Workmen's  Com- 
pensation Act,  1897.  The  respondent,  Ann  Cass,  was 
the  widow  of  Henry  Cass,  who,  at  the  time  of  the  aod- 
dent,  was  a  painter  in  the  employment  of  the  appellant, 
and  she  claimed  compensation  under  the  Act  on  behalf 
of  herself  and  her  children,  and  also  on  behalf  of  Cass's 
mother.  It  appeared  that  a  builder  and  contractor  named 
Isaac  Gould  had  entered  into  a  contract  to  build  and 
complete  an  electrical  station.  Gould  then  entered  into 
a  sub-contract  with  the  appellant,  who  was  a  painter, 
that  the  latter  should  do  the  whole  of  the  painting 
work  of  the  buildiqg.  The  building  was  being  con- 
structed by  means  of  a  scaffolding,  and  was  orer  30f  t. 
in   height.    On   June    17,    1899,    Cass  was  engaged  in 
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psinting  the.  iron  girders  of  the  roof,  and  was  standing 
on  the  bcatYoKling  belonging  to  Gould,  which  was  used 
in  the  erection  of  the  building.  While  Cass  and  another 
man  named  Crowther,  also  in  the  employment  of  the 
appellant,  wore  so  engaged  a  plank  broke  and  they  fell 
and  were  killed.  It  was  admitted  that  this  new  building 
was  being  painted  for  the  first  time.  The  Coimty  Court 
Judge  held  that  the  appellant  was  an  **  undertaker  " 
within  the  meaning  of  the  Act,  and  that  the  painting  of 
the  new  building  was  **  construction,"  and  he  made  an 
award  of  £235  6s.  in  faTOur  of  the  respondent.  By 
section  4  of  the  Workmen's  Compensation  Act,  1897, 
*'  Where,  in  any  emplojnnent  to  which  this  Act  applies, 
the  undertakers  as  hereinafter  defined  contract  with  any 
person  for  the  execution  by  or  under  such  contractor  of 
any  work,  and  the  undertakers  would,  if  such  work  were 
executed  by  workmen  immetliately  employed  by  them, 
be  liable  to  pay  compensation  under  this  Act  to  those 
worRmen  in  respect  of  any  accident  arising  out  of  and 
in  the  course  of  their  employment,  the  undertakers  shall 
be  liable  to  pay  to  any  workman  employe«l  in  the  execu- 
tion of  the  work  any  compensation  which  is  payable  to 
the  workman  ...  by  such  contractor,  or  would  be 
so  payable  if  such  contractor  were  an  employer  to  whom 
this  Act  applies.  Provided  that  the  undertakers  shall 
be  entitled  to  be  indemnified  by  any  other  person  who 
would  have  been  liable  independently  of  this  section.'' 
By  section  7,  subsection  2,  the  tenn  **  undertakers  " 
is  defined  to  mean,  in  the  case  of  a  building,  *'  the 
persons  undertaking  the  construction,  repair,  or  demoli- 
tion." 

Mr.  Rfegg,  Q.C,  and  Mr.  A.  Powell,  for  the 
appellant,  contended  that  the  appellant  was  not  an 
**  undertaker  "  within  the  meaning  of  the  Act.  The 
contractor,  Gould,  was  the  undertaker,a8  he  was  **  under- 
taking the  .construction  "  of  the  building  within  the 
definition  of  '*  undertakers  "  in  section  7,  sub- 
section 2.  A  sub-contractor  was  not  an  undertaker. 
Section  4  clearly  showed  that  the  contractor  was  liable 
as  the  undertaker,  though  he  might  be  entitled  to  be 
indemnifieil  by  the  sub-contractor.  This  was  not  like 
the  case  of  **  Mason  v.  A.  R.  Dean  (Limited)  " 
{ante,  p.  212),  where  different  contractors  agreed  with 
the  buiMing  owner  to  do  separate  parts  of  the  con- 
struction, and  in  that  case  the  Court  held  that  each  con- 
tractor was  an  undertaker.  In  the  present  case  one  con- 
tractor agreed  with  the  building  owner  to  do  the  whole 
of  the  work,  and  he  sub-contracted  with  the  appellant 
for  the  painting  work,  llie  appellant  was  therefore  not 
liable.  Secondly,  painting  was  not  **  construction." 
In  **  Wood  V.  Walsh  and  Sons"  ([1899]  1  Q.B.,  1,009) 
it  was  held  that  painting  the  outside  of  an  old  house 
was  not  **  repair."  There  was  no  distinction  between 
that  ease  and  the  present.  The  decision  of  the  County 
Court  Judge  was  therefore  wrong. 

Mr.  Temple  Fbanks,  for  the  respondent,  contended 
that  there  was  nothing  in  the  Act  to  show  that  a  sub- 
contractor could  not  be  an  **  undertaker."  In  *'  Mason 
V.  A.  R.  Dean  (Limited)  "  it  was  decided  that  there 
could  be  several  undertakers  in  respect  of  the  construc- 
tion of  one  building.  If  that  were  so,  a  sub-contractor 
could  be  an  undertaker,  and  whether  be  was  so  or  not 
was  a  question  of  fact  in  each  case.  The  County  Court 
Judge  found  that  in  this  case  the  appellant  was  an  under- 
taker, and  no  appeal  lay  from  his  finding.  Section  4  was 
not  against  the  respondent.  That  section  merely  pro- 
vided a  remedy  against  the  contractor  in  addition  to 
that  against  the  sub-contractor.  If  the  sub-contractor 
was  a  man  of  straw,  then  the  applicant  could  proceed 
against  the  contractor.  That  was  the  object  of  section  4. 

The  Court  allowed  the  appeal. 

Lord  Justice  A.  L.  Smith  said  that  in  his  opinion 
the  County  Court  Judge  was  wrong.  Though  the  Judge's 
notes  Were  very  meagre  he    understood    the   facts  to  be 


these  : — Gk>uld  was  a  builder  and  contractor,  and  he 
contracted  with  the  building  owner  to  construct  the 
building.  Gould  then  entered  into  a  sub-contract  with 
the  appellant,  who  wa^  a  painter,  whereby  the  appellant 
contracted  with  Gould  to  do  the  whole  of  the  painting 
of  the  building.  The  appellant  employed  a  man  named 
Cass  as  a  painter  upon  the  painting  work  of  the  build- 
ing. The  building  was  a  new  one  and  had  never  been 
painted  before,  and  one  point  taken  was  that  the 
painting  was  ^^  construction  "  within  the  meaning  of 
section  7.  That  point  it  was  not  necessary  to  determine, 
because  the  other  point  taken  was  sufficient  to  decide 
the  case.  It  was  said  that  the  appellant  was  not  an 
**  undertaker  "  within  the  Act  ;  that  Gould  was  the 
undertaker,  and  that  if  any  one  was  liable  Gould  was 
liable.  ITie  question  in  other  words  was  whether  a  sub- 
contractor was  an  '*  undertaker  "  within  the  Act.  It 
was  said  on  the  other  hand  that  the  respondent  had  the 
option  of  suing  either  the  contractor  or  the  sub-contractor, 
a»they  were  both  **  undertakers."  To  his  Lordship's 
mind,  this  latter  contention  was  not  correct.  That  was 
not  the  meaning  of  the  Act.  **  Undertakers  "  were 
defined  in  section  7,  subsection  2,  so  far  as  material,'^  as 
meaning  persons  undertaking  the  construction,  repair, 
or  demolition  of  a  building.  In  the  present  case.  Who 
harl  undertaken  the  construction  of  this  building  ?  The 
answer  must  be,  Gould.  In  *'  Mason  v.  A.  R.  Dean 
(Limited)  "  a  firm  named  Messrs.  Moore  and  Sons  had 
contracted  with  the  building  owner  for  the  construction 
of  a  theatre,  but  under  powers  reserved  in  Messrs.  Moore- 
and  Sons'  contract  the  building  owner  entered  into  a 
contract  with  A.  R.  Dean  (Limited)  for  the  latter  to  do 
the  decorative  work.  The  deceased  man  was  in  the^ 
employment  of  the  latter  firm,  and  he  was  killed  while 
at  work  on  the  theatre.  This  Court  held  that,  as  A.  R. 
Dean  (Limited)  had  entered  into  a  contract  direct  with 
the  building  owner  to  construct  part  of  the  building, 
they  were  *•  undertakers  "  within  the  Act,  and  liable  as 
such.  That  was  an  entirely  diflferent  case  from  the 
present  where  a  contractor  had  agreed  with  the  building 
owner  to  construct  the  whole  building,  and  had  let  out 
part  by  a  sub-contract  to  a  sub-contractor.  Section  4  was 
strong  to  show  that  a  sub-contractor  was  not  an 
••  undertaker  "  within  the  Act. 

LoRii  Justice  Collins  and  Lord  Justice  Rombb 
agreed. 

[Solicitors— W.  Hurd  and  Son,  for  H.  A.  Child, 
Leeds,  for  the  appellant ;  Hamlin,  Giammer,  and 
Hamlin,  for  C.  Dunn,  Leeds.] 
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Feb.  24. 


Chan.    Div.  | 

(Cozens-Hardy,    J.)      i 

in  be  maxtdslay,  sons,  and  field  (limited).* 
Conflict  of  Laws— Company— Receiver  for  deben- 
ture-holders—Creditor  attaching   foreign  debt 
due  to  company — French  law. 


Mr.  Justicb  Cozens-Habdt  gave  judgment  in 
a  motion,  which  raised  an  important  point  on  pri- 
vate international  law,  as  follows  :— By  an  order 
made  by  the  Vacation  Judge  on  October  11,  1899,  in 
three  actions  by  debenture -holders  receivers  were 
appointed  of  the  undertaking  and  of  the  property  what- 
soever  and  wheresoever^  both  present  and  future  of  the 
defendant  eompany,  comprised  in  certain  securities 
therein  mentioned.  The  company  has  not  been  wound 
ap.  Thomas  Piggott  and-  Co.  (Limited),  whom  I  will 
call  the  claimants,  are  the  holders  of  a  dishonoured 
acceptance  of  the  company.  Among  the  assets  of  the 
company  is  a  debt  doe  from   a   French   firm,    Delannay 
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«t  Cie.  The  eiAiniMits  registerod  in  Fuis  the  dis- 
honoured bill  of  exchange,  and  served  on  Delaimay 
•t  Oie.  on  Noyember  25,  1899,  a  eertain  doonment,  the 
effect  of  which,  and  of  a  sabfleqnent  doeoment  senred 
on  November  24  in  Paris,  is  fully  explained  by  the 
affidavit  of  the  Frenoh  advocates,  which  all  parties 
agreed  to  accept,  in  the  following  temis  :— "  Accord- 
ing to  the  Frenoh  law  a  debt  can  be  assigned  or 
charged,  hot  in  order  to  be  operative  as  against  third 
parties  (which  denomination  includes  the  creditor's  own 
creditors)  it  is  imperative — (1)  that  the  assignment  or 
oharge  should  be  by  instrument  in  writing  ;  (2)  that 
tlie  od  valorem  registration  duty  should  have  been  paid 
thereon  ;  and  (8)  that  formal  notice  in  writing  of  the 
anignment  or  charge  ehoold,  after  such  registration, 
be  served  upon  the  debtor  by  an  officer  of  the  Frenoh 
Court  called  or  named  a  htuaier.  This  formal  notice 
ean  be  replaced  by  the  debtor's  formal  acknowledjgmeot 
of  the  assignment  or  charge  in  a  notarial  Frenoh  deed. 
When  theee  requirements  have  been  complied  with  and 
not  before  the  transferee  acquires  a  legal  title  to  the 
debt  as  against  third  parties  as  from  the  date  of  the 
formal  notice.  An  assignment  or  charge  of  a  debt  not 
perfected  by  registration  and  subsequent  notice  to  the 
debtor  passes  no  title  whatever  to  the  debt  as  against 
third  parties,  including  the  assignor's  own  creditors. 
We  are  informed  that  the  above-named  plaintiffs  claim 
to  hold  debentures  or  debenture  stock  issued  by  the 
defendant  company  in  a  form  purporting  to  charge  all 
the  property  of  the  defendant  company  whatsoever  and 
wheresoever,  present  and  future,  which  by  English  law 
oomprises  the  moneys  as  payable  or  to  become  payable  to 
the  defendant  company  by  Messrs.  Delannay,  Belleville, 
et  Oie.  under  the  conventions  mentioned  in  paragraph 
8  of  this  our  affidavit.  We  say  that  in  the  absenoe  of 
such  registration  and  notice  as  aforesaid  any  such  de- 
bentures or  debenture  stock  has  not,  according  to 
French  law,  passed  to  the  holders  thereof  the  moneys 
payable  or  to  become  payable  to  the  defendant  com- 
pany from  Messrs.  Delaunay,  Belleville,  et  Cie.  under 
the  said  conventions  or  given  to  them  any  charge  upon 
or  interest  in  the  same  as  against  third  parties  as  afore- 
said. We  are  further  informed  that  receivers  or 
sequestrators  of  all  the  property  comprised  in  the  said 
debentures  or  debenture  stock  have  been  appointed  by 
this  Court  on  behalf  of  the  said  debenture  or  debenture 
stock  holders.  We  say  that  according  to  French  law 
the  said  receivers  or  fiequestrators,  as  such,  have  no 
right  whatever  to  receive  the  above-mentioned  moneys, 
and  could  not  recover  the  same  and  would  receive  no 
recognition  whatever  in  the  French  Courts  as  against 
attaching  creditors.  According  to  French  law  any 
creditor,  whether  French  or  foreign,  who  seeks  to 
enforce  his  claim  on  a  debt  owing  in  France  can  only 
do  so  in  accordance  with  French  law,  irrespective  of 
the  cause  of  action  and  of  the  place  where  it  arose. 
According  to  French  law  any  creditor,  whether  French 
or  foreign,  can,  if  he  holds  an  acknowledgment  of  debt 
signed  by  his  debtor,  such  as  a  bill  or  acceptance, 
attach  in  the  hands  of  a  third  party  the  sums  or  bills 
^riiich  may  belong  to  his  debtor,  and  thus  prevent  same 
bejng  handed  over  to  him.  No  Judge's  authority  is 
required,  nor  is  it  necessary  that  the  creditor,  if 
foreign,  should  b^  entitled  to  follow  the  same  course 
in  his  own  country,  French  kw  disregarding  entirely 
foreign  laws  in  matters  of  procedure  which  are 
exclusively  governed  by  the  lex  fori.  We  have 
perused  the  document  now  produced  to  us  and  marked 
*  B,'  whieh  is  a  copy  certified  by  the  process 
server  of  the  proceedings  taken  at  the  request  of  Tliomas 
Piggott  and  Co.  (Limitei).  The  proceedings  com^vise 
the  attachment  (*  opposition  ')  notice  of  attachment 
(*  dinonciation  d 'opposition  '),  the  counter  notice  of 
attachment     (*  centre     d6nonciation     d 'opposition  '), 


and  have  been  taken  in  accordance  with  French  law  and 
constitute  an  attachment  in  due  form  upon  which  Messrs. 
Thomas  Piggott  and  Co.  (Limited)  are  entitled  to  rely 
to  force  their  claim  against  the  moneys  payable,  or  to 
become  payable  to  the  defendant  company,  by  Messrs. 
Delannay,  Belleville,  et  Cie.  The  notice  of  attachment 
contains  a  citation  for  the  defendant  company  to  appear 
before  the  Tribunal  Civil  of  the  Seine,  who  has  alone 
jurisdiction  to  declare  the  attachment  valid  and  order 
the  funds  attached  to  be  paid  over  to  the  attaching 
creditors.  According  to  French  law,  when  the  judg- 
ment declaring  an  attachment  valid  has  become  final  it 
operates  as  an  assignment  of  the  funds  attached  to  the 
attaching  creditor,  who  is  entitled  to  recover  same  from 
the  party  owing  same,  notwithstanding  any  subsequent 
attachments.  As  long  as  the  judgment  declaring  the 
attachment  valid  has  not  become  final  any  other  creditor 
could  follow  the  same  course  as  the  one  followed  by 
Messrs.  Thomas  Piggott  and  Co.  (Limited)  if  they  have 
an  acknowledgment  of  debt  as  aforesaid,  and  in  such 
case  all  attachments  would  rank  pari  passu,  the  date 
of  the  respective  attachments  giving  no  cause  of  pre- 
ference. When  several  attachments  are  notified  it  is 
often  the  practice  of  the  person  receiving  the  attach- 
ments to  pay  the  funds  he  holds  into  the  CaL<»e  des 
D^pdts  et  Consignations  subject  to  the  attachments  so 
as  to  assure  a  legal  distribution  of  same."  After 
stating  that  the  motion  now  before  him  was  to  restrain 
the  respondents  from  continuing  proceedings  in  France 
and  interfering  with  the  receiver,  it  had  been  ordered  to 
stand  over  on  terms  of  the  receivers  paying  £530  into- 
0>urt  and  the  claimants  withdrawing  proceedings  in 
France  and  having  reserved  to  them  the  same  right  to 
recover  their  debt  and  costs  out  of  the  £530  they  would 
have  had  against  the  debt  of  Delaunay  et  Cie.,  his  Lord- 
ship continued  ; — ^The  motion  now  comes  on  before  me 
to  determine  whether  the  claimants  are  or  are  not 
entitled  to  payment  out  of  the  fund  in  Court,  it  being 
arranged  that  (if  necessary)  the  claimants  should  be 
treated  as  applying  for  liberty  to  proceed  notwithstand- 
ing the  appointment  of  receivers.  I  must  decide  this 
case  on  the  footing  that  the  parties  now  occupy  the 
same  position  as  they  did  on  December  21.  At  that 
date  the  claimants  had  acquired  an  inchoate  and  imper- 
fect title,  which  would  have  been  in  due  course  made 
absolute  by  the  Court  in  Paris  unless  this  Court  had 
thought  fit  to  intervene.  It  will  be  convenient  to  con- 
sider the  case  first  without  reference  to  the  appointment 
of  the  receivers  and  on  the  assumption  that  the  deben- 
ture-holders have  a  security,  which  is  no  longer  a  float- 
ing security  but  has  become  enforceable.  It  is  plain 
that,  according  to  English  law,  the  debenture-holders 
have  by  contract  with  the  company  a  charge  upon  all 
the  assets  of  the  company,  including  this  French  debt, 
and  the  first  question  which  arises  for  consideration  is 
this.  Does  the  existence  of  the  charge,  which  is  un- 
doubtedly valid  according  to  English  law,  entitle  the 
debenture-holders  to  prevent  the  claimants,  who  are 
unsecured  creditors  and  not  debenture-holders,  from 
asserting  and  enforcing  such  rights  as  are  given  to  them 
by  French  la  w  against  this  French  debt  ?  In  other 
words,  is  there  any  equity  in  favour  of  the  debenture- 
holders  as  against  the  claimants  ?  I  think  this  question 
must  be  answered  in  the  negative.  The  very  point 
seems  to  have  been  decided  by  Vice-Chancellor  Wood 
and  Lord  Chelmsford  in  the  *'  Liverpool  Marine  Credit 
Co.  V.  Hunter  "  (L.R.,  4  Eq.,  62  ;  3  Ch.,  479)  in  the 
case  of  a  ship.  The  mortgagees  of  a  ship  were  then 
held  not  entitled  to  prevent  an  English  unsecured 
creditor  of  the  shipowner  from  taking  proceedings  at 
New  Orleans  which  would  result  in  judgment  against  the 
ship  in  disregard  of  the  mortgage,  the  Court  of 
Louisiana  declining  to  recognize  the  mortgage  as  valid. 
See  also    **  Norton  v.    Florence  Land  (>).  "  (7  Ch.D., 
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332).  It  was  urged  before  me  that  this  doctrine  applies 
only  to  immorable  property,  or  to  movable  property 
having  actual  locality,  and  that  a  chose  in  action  has  no 
locality.  **  Lee  ▼.  Abdy  "  (17  Q.B.D.,  309).  But  for 
many  purposes  a  debt  is  deemed  to  have  a  locality. 
See  '*  Commissioners  of  Stamps  v.  Hope  "  ([1891] 
A.C.,  476)  ;  or,  as  it  is  sometimes  stated,  a  quasi' 
locality.  It  seems  to  me  that  I  must  treat  the  debt 
due  from  Delaunay  et  Cie.  as  being  situate  in  France 
and  subject  to  the  French  law,  and  I  cannot  therefore 
prevent  the  claimants  at  the  suit  of  the  debenture- 
holders  from  taking  such  proceedings  as  the 
law  of  France  allows  for  recovering  their  debt 
out  of  this  French  asset.  The  next  question,  or 
rather  the  same  question  in  a  different  aspect,  is 
this.  The  debenture-holders  having,  according  to 
English  law,  a  good  assignment  of  the  French  debt, 
but  having  according  to  French  law  no  such  assignment, 
■and  the  claimants  having  accordin|f  to  French  law  a 
good  inchoate  charge  or  assignment,  which  ought  to 
prevail  ?  It  seems  to  me  that  I  am  bound  to  hold  that 
that  assignment  which  alone  is  recognised  by  the  law 
•of  France  ought  to  prevail,  and  that  the  claimants  have 
a  tetter  title  than  the  debenture-holders.  This  is  the  view 
taken  by  Mr.  Dicey  in  his  work  on  tlM  Conflict  of  Laws 
(Rule  141)  :— **  An  assignment  of  a  movable  which 
cannot  be  touched— ^.e.,  of  a  debt,  giving  a  good  title 
thereto  according  to  the  Ux  sUua  of  the  debt  (in  so  far 
«s  by  analogy  a  sUtu  can  be  attributed  to  a  debt)  is 
valid. ''  I  am  not  satisfied  that  the  authorities  cited  by 
him  necessarily  involve  this  principle,  bat  I  think  it  is 
correct,  and,  indeed,  is  a  necessary  consequence  from 
the  admission  that  a  debt  has  a  locality  or  guo^t- locality. 
Apart,  therefore,  from  the  appointment  of  receivers,  I 
think  the  claimants  ought  to  succeed.  It  remains  to 
•consider  whether  the  appointment  of  receivers  makes 
any  difference.  It  was  argued  with  great  force  that  the 
receivers  were  appointed  over  all  the  property  com- 
prised in  the  debentures,  and  that  it  was  a  contempt  of 
Court  to  intercept  the  property  which  ought  to  come 
into  the  hands  of  the  receivers.  On  the  other  hand,  it 
was  argued  that  the  order  appointing  receivers  in  this 
general  form  did  not  extend  to  property  abroad,  and 
that  in  any  view  there  had  been  no  interference  with 
the  possession  of  the  receivers  such  as  would  constitute 
a  contempt.  It  is  not  altogether  easy  to  ascertain  the 
origin,  nature,  and  extent  of  the  powers  of  a  receiver. 
A  receiver  is  an  oflRcer  of  the  Court,  and  the  Coiu*t'3oe« 
not  allow  the  possession  of  its  officer  to  be  interfered 
with  without  its  leave.  When  the  Court  appoints  a 
receiver  it  requires  the  parties  to  the  action  to  give  up 
possession  to  the  receiver  of  the  property  comprised  in 
the  order,  and  treats  them  as  guilty  of  contempt  if  they 
refuse  to  do  so.  The  Court  will  grant  a  receiver  a  writ 
of  possession  (Order  XL VII.,  Rule  2)  or  a  writ  of 
assistance  **  Wyman  v.  Knight  "  (39  Ch.D.,  165)  to 
enable  him  to  recover  {wssession.  And  it  will  order 
tenants  to  attorn  to  the  receiver.  So  long  as  the  pro- 
perty is  within  the  territorial  jurisdiction  of  the  Court 
there  is  no  difficulty,  at  least  in  theory,  in  putting  the 
receiver  in  actual  possession,  and  when  the  receiver  is 
in  possession  the  Court  does  not  allpw  his  possession  to 
be  interfered  with  without  leave.  For  example,  no 
judgment  creditor  of  the  company  would  be  allowed  to 
levy  execution  upon  the  property  of  the  company  in 
England  now  in  the  possession  of  the  receivers.  It  is 
well  settled  that  the  Court  can  appoint  receivers  over 
property  out  of  the  jurisdiction.  Tliis  power,  I  appre- 
hend, is  based  upon  the  doctrine  that  the  Court  acts  in 
personam.  The  Court  does  not  and  cannot  attempt  by 
its  order  to  put  its  own  officer  in  possession  of  foreign 
property,  but  it  treats  as  guilty  of  contempt  any  party 
to  the  action  in  which  the  order  Is  made  who  prevents 
auch  steps  being   taken  as   are   necessary   to  enable  its 


officer  to  take  possession  according  to  the  laws  of  tfaa 
foreign  country.  [His  Lordship  here  referred  to  the 
cases  **  Keys  v.  Keys  "  (1  Bea.,  426),  **  Smith  v. 
Smith  "  (1  Hare,  Appen.  Ixxi.),  and  '*  Hbulditch  v. 
Marquis  of  Donegall  "  (8  Bli.,  N.B.,  301).]  In  other 
words,  the  receiver  is  not  put  in  possession  of  foreign 
property  by  the  mere  order  of  the  Court.  Something 
else  has  to  be  done,  and  until  that  has  been  done  in 
accordance  with  the  foreign  law,  any  person  not  a  party 
to  the  suit  who  takes  proceedings  in  the  foreign  country 
is  not  guilty  of  a  contempt  either  on  the  ground  of 
interfering  with  the  receiver's  possession  or  otherwise. 
For  this  purpose  no  distinction  can  be  drawn  between  a. 
foreigner  and  a  British  subject.  I  have  not  been  able 
to  find  any  authority  on  which  this  precise  point  haa 
been  discussed,  but  on  general  principles  I  think  X 
should  not  be  justified  in  holding  that  the  claimants  by 
taking  proceedings  in  Paris  were  guilty  of  a  contempt 
of  Court.  If,  however,  I  am  wrong  in  this  view,  and 
there  has  been  a  contempt,  it  seems  to  me  that  I  ought 
to  allow  the  claimants  to  proceed  notwithstanding  the 
appointment  of  receivers.  It  cannot  be  reasonable  that  I 
should  deprive  English  creditors  of  a  right  against 
French  assets,  which  French  creditors  undoubtedly 
enjoy.  Upon  the  whole  I  think  the  application  fails, 
and  I  must  order  payment  of  the  dishonoured  bill  and 
the  costs  of  the  French  proceedings  and  the  costs  of  this 
application  out  of  the  funds  in  Court,  and  the  plaintiff 
will  pay  the  amount,  if  any,  by  which  the  fund  in 
Court  is  insufficient  to  answer  the  costs. 

Mr.  Vernon  Smith,  Q.C.,  and  Mr.  Mark  Romer  wera 
for  the  receivers  ;  Mr.  Theobald,  Q.C.,  and  Mr. 
Dunham  for  the  claimants. 

[Solicitors— Nicholson,  Graham,  and  Qraham,  for  the 
receivers  ;  Tarry,  Sherlock,  and  King,  for  the  claimants.] 
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PABSONS    V.     THE    NEW    ZEALAXB    SHIPPINO    COMPANY 
(LIMITKD).* 

Ship — ^Biil  of  lading — Short  delivery — ^Incorrect 
description  of  goods  in  bill  of  lading — Onus  of 
proof  on  shipowner— Bill  of  Ijading  Act,  1855» 
sec.  3. 


The  plaintiff  claimed  damages  for  the  non-delivery  of 
certs  in  carcases  of  lambs  shipped  from  New  Zealand  o» 
board  the  steamship  Fifeshire.  The  defendants  were  the 
agents  of  the  owners  of  the  Fifeshire  and  had  signed 
the  bills  of  lading.  The  facts  and  arguments  are  fully 
stated  in  the  judgment.  Section  3  of  the  Bills  of 
Lading  Aet,  1855,  upon  which  the  plaintiff  relied,  ia 
as  follows  :— **  Every  bill  of  lading  in  the  hands  of  a 
consignee  or  endorsee  for  valuable  consideration  repre- 
senting goods  to  have  been  shipped  on  board  of  a  vessel 
shall  be  conclusive  evidence  of  such  shipment  as  against 
the  master  or  other  person  signing  the  same,  notwith- 
standing that  sach  goods  or  some  part  thereof  may  not 
have  been  so  shipped,  unless  such  holder  of  the  bill  of 
lading  shall  have  had  actual  notice  at  the  time  of 
receiving  the  same  that  the  goods  had  not  been  in  fact 
laden  on  board,  provided  that  the  master  or  other  person 
so  signing  may  exonerate  himself  in  respect  of  such  mis- 
representation by  showing  that  it  was  caused  without 
any  default  on  his  part,  and  wholly  by  the  fraud  of  the 
shipper  or  of  the  holder,  or  some  person  under  whom 
the  holder  claims. ' ' 

Mr.  Danekwerts,  Q.C.,  and  Mr.  Loehnis  appeared  for 
the  plaintiff  ;  Mr.  Carver,  Q.C.,  and  Mr.  Leek  for  the 
defendants. 

Mb.   Jusncs   Keknedt  read   the   following    judg^ 


«BeporUd  bf  F.  O.  Bobxvson.  Esq.,  BarHater-atrLaw. 
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mcnt  :— Ibis  it  an  action  brovight  by  the  plaintiff,  the 
consignee  in  London  of  a  quantity  of  lambs'  caroaaea 
from  Timam«  New  Zealand,  against  the  defendants, 
who  were  the  agents  in  New  Zealand  for  the  owners  of 
the  steamship  Fifeshire,  in  which  the  goods  were 
carried,  and  who  signed  the  bills  of  lading.  The  claim 
is  for  damages  for  short  deliTuy  of  154  carcases. 
Bach  of  the  bills  of  lading,  two  in  number,  relating  to 
the  claim  in  this  action  describes  the  goods  inclnded 
in  it  as  *'  marked  and  numbered  as  in  the  margin,"  the 
body  of  the  bill  of  lading  in  the  one  case  giving  a  total 
of  1,166  carcases,  and  the  marginal  description  con- 
taining iinUr  alia)  **  Son  Brand,  488  X.,  226  car- 
cases." The  body  of  the  bill  of  ladihg  in  the  other 
ease,  gives  a  total  of  1,076  carcases,  and  the  marginal 
description  contains  {tTUer  alia)  **  Sui  Brand,  622  X., 
608  carcases."  On  the  ship's  arrival  in  London  53 
carcases  of  the  former  description,  so  far  as  regards 
the  flgore  488,  and  100  carcases  of  the  latter,  so  far  as 
regards  the  figure  622,  were  found  to  be  wanting.  But 
there  were  on  board  21  carcases  marked  **  Sun 
Brand,  388  X.,"  and  102  carcases  marked  **  Sun 
Brand,  522  X.,"  which  were  not  required  by  any 
other  importer,  and  to  which  no  bills  of  lading,  given 
in  respect  of  the  cargo  laden  on  the  Fifeshire,  related, 
except,  as  the  defendants  contend,  the  two  bills  of 
lading  already  mentioned  of  which  the  plaintiff 
was  the  holder.  If  these  carcases  were  treated  as 
carcases  inclnded  in  these  two  bills  of  lading,  although 
incorrectly  described  in  the  marginal  description,  as 
being  marked  *'  488  "  instead  of  '*  388  "  in  the  one 
case,  and  *«  622  "  instead  of  "  522  "  in  the  other, 
there  was  still  a  deficiency  in  the  number  ready  for 
delivery  of  31  carcases.  The  plaintiff  in  this  action 
claims  damages  for  the  non-delivery  of  154  carcases. 
The  defendants  admit  the  claim  in  regard  to  the 
deficiency  of  31  carcases,  and  in  respect  of  that  they 
paid  into  Court,  after  service  of  the  writ  of  summons,  a 
com  of  £29,  which  exceeds  the  net  invoice  cost  at  the 
rate  of  Ss.  8d.  per  stone  of  81b.  By  the  terms  of  the 
Mil  of  lading  the  shipowners'  liability  in  case  of  loss, 
or  detention,  or  injury  to  goods  for  which  they  may  be 
responsible  is  to  be  calculated  on,  and  in  no  case  to 
exosed,  the  net  invoice  cost.  1  hold  that  the  defendants 
are  entitled  to  the  benefit  of  this  clause,  and  therefore 
in  regard  to  the  plaintiff's  claim  as  regards  31  carcases, 
the  plaintiff's  claim  is  satisfied  by  the  payment  into 
Court.  In  regard  to  the  larger  subject  of  the  claim— 123 
carcases— the  main  issue  is  this.  The  defendants 
say  :— '*  The  21  '  Sun   Brand,    388    X.,'    and  the  102 

*  Sun  Brand,  522  X.,'  really  formed  part  of  the  plain- 
tiff's consignment,  and  were  erroneously  described  in 
the  margins   of   the   two   bills  of  lading,  in  the  one  as 

*  488  '  instead  of  <  888,'  and  in  the  other  as  *  622  ' 
instead  of  *  522. '  We  carried  these  carcases  as  part  of 
the  goods  inclnded  in  the  two  bills  of  lading  ;  we 
tendered  the  plaintiff  these  as  part  of  his  consignment  ; 
we  therefore  perforqied  our  contract,  and  his  refusal  to 
accept  them  as  part  of  his  goods  was  unjustifiable. ' ' 
The  plaintiff,  on  the  other  hand,  does  not  admit  the 
fact  that  these  carcases  did  form  part  of  his  consign- 
ment in  the  sense  of  being  shipped,  and  intended  to  be 
included  in  the  totals  set  forth  in  the  bills  of  lading  ; 
and  further  he  says,  as  a  matter  of  law,  that  the 
defendants,  having  hj  their  manager,  W.  Bennett, 
signed  the  bills  of  lading,  are  concluded  by  section  3  of 
the  Bills  of  Lading  Act,  1855,  and  cannot  be  allowed  to 
prove  an  error  in  the  marginal  statement  of  the  bills 
of  lading  as  to  the  numerical  marking  of  123  of  the 
carcases  (21  in  the  one  case  and  102  in  the  other).  He 
contends  that  these  bills  of  lading,  so  signed,  are  not 
only  conclusive  evidence  against  the  defendants  of  the 
total  nnmber  of  carcases  therein  respectively  stated  to 
be  shipped  and   of  the  carcases   being    of   the  quality  ^ 


**  Sun  Brand,  X.,"  and  of  the  grade  of  weight  designated 
in  the  margin  in  the  case   of   one   bill  of  lading  by  the 
final  letter  *'  8  "  and   in   the   other  by  the  final  letter 
*'  2«"  but  also  conclusive   evidence   of  the  shipment  of 
quantities   designated   in   the   margins  of  these  bills  of 
lading   with     the     marginal     markings    **  622  "    and 
'*  488."    Upon  the  evidence  and  statements  before  me, 
I    find   the   facts,    so   far   as    they  appear  to  me  to  be 
material,  to  be  these  : — The   Sun   Brand  is  a  registered 
brand  of  the  shippers,  the   Christchurch   Meat  Company 
(Limited),  under   whose   form   of   bill  of  lading  signed 
by  the  defendants'    manager   the  meat   in  question  was 
shipped.    That  brand   and   the  '*  X."  denote  quality  ; 
of  the  three-figure   numbering,  whether  488,  388,  622, 
or  522,  the  final  figure  is   important  because  it  denotes 
what  may  be  called   the   classification   of   weight,  as — 
e.g,,  35-401b.,  or  as  the  case  may  be.    The  duplication 
of  this  figure,  88,  22,  and  so  on  is  a  peculiarity  of  these 
shippers  to  indicate  both  that  the  meat  comes  from  their 
factories,  as  the  killing  and  freezing  places  appear  to  be 
called,  and  that  the   meat   is   their   own  property,  and 
has  not  been  frozen  and    shipped  by  them  as  agents  for 
other   persons.    The  fiist  figure,  as  e.g.,  the  6    in  622, 
or  the  4  in  488,  simply  records  the  date  of   killing   and 
freezing,  and  so  for  the  purposes  of  his  own  accounts  it 
has  its  use  or   importance   for   the  shipper,  just  as  the 
duplication  of  the  2  or  the  8  has  ;  but  neither  the   first 
figure,  nor  the  duplication   of  the   following  figure  has, 
as  I  understand  the   evidence,  any    distinctive  value  as 
regards  the  market  for    the  meat.    In  other  words,  and 
to  sum  up,   given   the  **  Sun  Brand  "  and    '*  X."  and 
the  final   figure,  the   meat   is   as  a  commercial   article 
absolutely  unaffected  in  character  or  value  whether  it  is 
marked    **  522  "    or    "  622,"    **  488  "    or    "  388." 
Secondly,  I  find  as  a  fact  that  in  practice,  and  according 
to  the  course   of  business  in  shipment,  the  only  tally  at 
Timam  made   on    behalf  «of   the    ship   is  a  tally  of  the 
number   of   carcases.    The   work   proceeds  rapidly  day 
and  night,and  no  attempt  is  made  to  check  the  shipper's 
marks   or   numbers   upon  the  individual  carcases.    The 
carcases   are  brought  in  insulated  vans  from  the  freezing 
store,  some   distance  away,  to  the  mole   or  breakwater 
where  the  ship  lies,  and  thence  are  shot  at  once  down  a 
shoot   through   the   ship's   side   into  the   refrigerating 
chamber  of  the  ship.    Thirdly,  I  find  as  a  fact  iu  regard 
to  the  carriage  and  discharge   that   there  were  no  other 
shipments  on  board  the  Fifeshire  .of  **  Sun  Brand,  X." 
with  duplicated   2  or   duplicated   8  imder   any  bills  of 
lading  other  than   those   of    which  Parsons   became  the 
holder  ;    nor  were   there  any   claims  by  any  other  con- 
signees for  the   21  **  388  "  or  the  102  '*  522,"  which 
the  defendants  sought  to  deliver  to  the  plaintiff  as  part 
of  his   consignment.    So   far  as  I    can   discover  in  the 
documents,  though  I  do  not,  on  my  note,  find  any  oral 
statement  in  evidence  to  that  effect,  no  **  Sun  Brand  " 
at   all   were   shipped  under  any  bills  of   lading  except 
these  to  any  consignees.  In  the  result  I  have  come  to  the 
conclusion  upon  the  question  of  fact  that  the  defendants 
have  discharged  the  burden  of  proof  which  undoubtedly 
lay  upon  them,  and  that  the  true  inference  from  the  evi- 
dence is  that  the  21  **  Sun  Brand,  388  X.,"  and  the  102 
**  Sun  Brand,  522  X.,"  which  the  defendants  asked  the 
plaintiff   to    take    as   part   of   his     consignment,   did 
respectively  form  part  of  the  quantities  set  forth  in  the 
two  bills  of  lading,    and  were   by    the   shipper's   error 
incorrectly  included  in  the  respective  marginal  specifica- 
tions under  **  488  "  and  *'  622."    Upon  the  point   of 
law  I  have  come  to   the  conclusion  that  the  defendants 
are  not  prevented   by  section  8  of    the  Bills  of    Lading 
Act,  1855,  from  showing    and    relying  upon  these  facts 
in    order   to   establish   that   21   fewer  carcases  **  Sun 
Brand,  488  X."  and  102    fewer  carcases  ''  Sun  Brand* 
622  X.,"  were  shipped  than  are  stated  in  the  margins  of 
the  bills  of  lading,  and  that  these   were  shipped  as  part 
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of  the  total  quantities  stated  in  these  bills  of  lading 
respectively,  21  **  Sun  Brand,  388  X.,"  and  102  **  Bun 
Brand,  522  X."  I  so  hold  upon  the  ground  that  in  my 
▼lew  the  section  referred  to  does  not  operate  to  make 
the  bill  of  lading  conclusive  as  to  the  statement  of 
marks  upon  the  goods  shipped  where  those  marks  do 
not  affect  or  denote  substance,  quality,  or  commercial 
value.  To  interpret  this  statutory  enactment,  as  Mr. 
Danckwerts  for  the  plaintiff  has  invited  me  to  interpret 
it,  so  as  to  prevent  the  party  treated  as  the  party 
responsible  for  the  carriage  of  goods  under  a  bill  of 
lading  and  I  will  assume  signing  the  bill  of 
lading,  from  showing,  not  that  he  has  carried  fewer 
goods  than  the  bill  of  lading  specifies,  or  goods 
different  in  substance  or  quality  or  value  from 
those  which  are  specified  in  the  bill  of  lading,  but  thai 
the  bill  of  lading  has  been  incorrectly  filled  up  in 
regard  to  the  statement  of  the  mark  pat  upon  parcels 
of  goods  by  the  shipper  for  the  purposes  of  identifica- 
tion or  record  would  be,  as  it  appears  to  me,  to  strain 
the  meaning  of  the  section.  It  was  not  unfairly  urged, 
I  think,  by  Mr.  Carver,  for  the  defendants,  that  if  the 
statute  operates  in  such  a  case  as  this  the  shipper  who 
signed  a  bill  of  lading  would  be  conclusively  bound  by 
a  clerical  error  in  description  of  an  immaterial  mark  in 
a  bill  of  lading.  No  authority,  as  it  appears  to  me, 
has  been  cited  which  really  supports  such  an  interpreta- 
tion. '*  Bradley  v.  Duniface  "  (81  L.J,^  Ex.,  210  ; 
32  X.J. ,  Ex.,  22)  is,  I  think,  distinguishable.  The 
weight  there,  as  the  judgment  of  the  Exchequer  Court 
delivered  by  Mr.  Justice  Wightman  jwints  out,  was  of 
some  importance  in  the  contract.  The  plaintiff's  counsel 
fuggested  in  this  case  an  importance  of  the  mark  in 
regard  to  insurance  ;  but  it  appears  to  me  that  a 
difficnlty  in  matters  outside  the  contract  of  the  ship- 
ment or  the  nature  and  value  of  the  goods  themselves 
is  not  a  matter  which  ought  to  affect  the  question  of 
the  applicability  of  the  statute  to  such  a  case  as  the 
present.  Taking  this  view  of  the  case,  it  is  unnecessary 
for  me  to  consider  the  three  other  jwints  which  Mr. 
Carver  also  relied  on.  First,  that  the  defendant«,  on 
the  face  of  the  bills  of  lading,  signed  as  agents  only 
for  the  shipowners,  as,  in  fact,  they  were,  and  there- 
fore could  not  be  successfully  sued  ;  secondly,  that  in 
regard  to  the  Bills  of  Lading  Act,  1855,  section  8,  by 
the  operation  of  the  clause  of  theSe  bills  of  lading, 
**  The  ship  will  not  be  responsible  for  correct  delivery 
unless  each  package  is  distinctly,  correctly,  and  per- 
manently marked  by  the  merchant  before  shipment  with 
a  mark  or  number  and  address,"  the  effect  of  that 
section,  if  otherwise  such  as  the  plaintiff  contended 
for,  would  be  destroyed  (see  **  Jessel  v.  Bath,"  L.R. 
2,  Ex.,  267)  ;  and,  thirdly,  that,  as  the  value  and 
nature  of  the  carcases  offered  to  the  plaintiff  by  the 
defendants  were  the  same  as  those  of  such  carcases  as 
should  have  been  delivered  to  him  under  the  marks 
stated  in  the  bills  of  lading,  the  plaintiff,  as  he  was 
tendered  an  equivalent,  could  claim  no  damages.  I 
will  only  say,  so  far  as  regards  the  last  point,  that  it 
seems  to  me  now,  as  I  said  during  the  argument, 
untenable.  A  carrier  who  fails  to  deliver  cannot  avoid 
the  consignee's  claim  for  damages  by  offering  some- 
thing which  is  not  the  thing  to  which  the  consignee  is 
entitled,  because  it  would  be  an  equivalent  in  value. 
The  first  point  is  not,  I  think,  open  to  the  defendants, 
because  they  have  accepted  in  this  action  the  position 
of  the  shipowners  as  carriers  of  the  goods.  There  is 
more,  I  think,  to  be  said  for  the  second  point,  but  I 
prefer  to  rest  my  judgment  upon  the  ground  which  I 
have  stated. 

Judgment  for  the  defendants. 

Mr.  Dangkwbbts  stated  that  there  were  some  other 
carcases  marked  *»  Sun  Brand  X.  62  "  and  "  48  "  but 


not  with  the  duplicated  final  figure,  shipped  to  oon- 
signees  other  than  the  plaintiff. 

The  learned  Judob  said  that  that  fact  did  not  in  aoj 
way  affect  his  judgment. 

[Bolioitors— Charles  Butcher ;  W.  A.  Crump  and 
Son.} 


House  of  Lords  (Lord  Halsbury,  L.C. , 
Lords  Macnaghten,  Morris,  Shand 
Davey,  Brampton,  and  Robertaon) 


:} 


1900. 
Feb.  27. 


SBATON  Y.  BUBNAin).* 


Insurance — Guarantee  of  solvency — Disclosure  ot 
material  facts. 
Decision  of  the  Court  of  Appeal  (15   2%e  TVme* 
L.B.,  297),  ordering  a  new  trial,  reversed. 


This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal, dated  March  26, 1899,that  the  verdiet  of  a  special 
jury  and  the  judgment  of  Mr.  Justice  Bigham,  on  the 
trial  of  the  action  on  January  11  end  12,  1899,  in 
favour  of  the  plaintiff — appellant  in  the  House  of  Lorda- 
— should  be  set  aside  and  a  new  trial  heard.  Hie  case 
is  reported  below  (15  Th^  Times  L.R.,  297  ;  L.R. 
[1899],  1  Q.B.,  782  ;  68  L.J.,  Q.B.,  681).  The 
questions  in  this  appeal  arose  out  of  a  curious  policy  at 
Lloyd's — viz., one  guaranteeing  the  solvency  of  a  person 
who  was  surety  for  a  debt  of  large  amount.  Mrs.. 
Seaton,  the  appellant,  plaintiff  in  the  action,  claimed 
£240  under  a  eontract  in  writing  dated  December  2, 
1897,  underwritten  by  the  respondent  Bumand  for  £240 » 
whereby  the  respondent  guaranteed  the  solvency  of  Sir 
Frederick  Seager  Hunt,  in  respect  of  a  pro- 
missory note  for  £15,000  given  by  Major-General 
Barwell,  payment  whereof  was  guaranteed  by  the  said 
Sir  Frederick  Seager  Hunt.  The  respondent  in  hia 
defence  pleaded  : — (i.)  That  the  appellant  by  the  said 
contract  represented  and  warranted  and  it  was  a  condi- 
tion precedent  to  liability  under  the  contract  : — (a) 
That  the  appellant  had  advanced  to  Major-Gteneral 
Barwell  the  sum  of  £15,000  ;  (6)  that  the  said  loan  of 
£15,000  had  been  made  by  the  appellant  to  the  said 
Major-General  Barwell  in  the  ordinary  course  of  busi- 
ness, and  either  without  interest  or  at  a  reasonable  rate 
of  interest.  That  the  said  representations  were  untrue 
and  the  said  warranty  was  broken,  and  the  said  condi- 
tion precedent  was  not  performed,  (ii.)  That  the 
appellant  represented  to  the  respondent  thereby  induc- 
ing him  to  enter  into  the  contract  : — (a)  That  the  said 
Sir  Frederick  Seager  Hunt  was  a  man  of  great  wealth, 
and  that  his  only  other  liability  was  a  bill  for  £25,000* 
or  thereabouts  ;  (6)  that  the  transaction  was  a  loan 
made  in  the  ordinary  way  of  business  but  that  as  the 
lender  was  a  lady  her  husband  desired  to  obtain  the 
contract  of  guarantee  sued  upon  for  better  security. 
That  the  said  representations  were  untrue  in  fact  and 
that  they  were  made  fraudulently  or  recklessly, 
(iii.)  That  the  appeUant  fraudulently  concealed  from  the 
respondent,thereby  inducing  him  to  enter  into  the  con- 
tract, the  following  facts  :— (a)  That  part  of  the  alleged 
advance  was  only  a  renewal  of  an  old  loan  ;  (6)  that 
80  per  cent,  interest  and  a  bonus  was  being  charged  ; 
{c)  that  the  appellant's  name  was  only  used  in  the 
transaction  to  conceal  the  fact  that  the  tranaactien  was 
in  fact  being  carried  out  by  another.  That  these 
faets  were  well  known  to  the  appellant  but  were 
unknown  to  the  respondent  and  were  nuiterial  to 
be  known  to  him.  Mrs.  Seaton,  the  appellant,  who  was 
a  lady  of  considerable  private  means,  on  October  21, 
1897,  advanced  to  Major-General  Barwell  £4,500  on  the 
security   of     his     promissory     note   for   that   amount 
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beeominf  due  on  January  24,  1898.  Such  adrance  was 
effected  by  payment  of  a  sum  of  £4,126  to  Major- 
General  Barw^,  being  £4,500  less  interest  for  the 
period  of  three  months.  This  loan  was  guaranteed  by 
Sir  Frederick  Seager  Hunt.  In  November,  1897,  Bfajor- 
General  Barwell  was  desirous  of  procuring  a  further 
adrance  out  of  part  of  which  the  loan  of  October,  1897 » 
should  be  repaid,  and  on  December  3,  1897,  Mrs. 
Seaton  advanced  to  him  a  sum  of  £15,000  on  the 
security  of  his  promissory  note  for  that  amount  beoom- 
ing  due  op  June  6,  1898.  Such  advance  was  effected 
by  handing  back  to  Major-General  Barwell  the  promis- 
sory note  for  £4,500  which  was  not  due  till  January  24, 
1898,  and  by  giving  him  a  cheque  for-  £8,250,  the 
balanoe  of  the  £15,000  being  retained  to  satisfy  the 
interest  on  the  advance.  This  loan  also  was  guaranteed 
by  Sir  Frederick  Seager  Hunt.  Major-General  Barwell 
agreed  in  writing  on  December  8,  1897,  to  pay  interest 
on  £15,000  at  the  rate  of  30  per  cent,  if  the  note  was 
not  paid  on  maturity.  Mrs.  Seaton  desired  a  further 
security  for  repayment,  and  accordingly  through  Mr. 
lion,  a  broker  at  Lloyd's,  proposals  were  made  to  the 
respondent,  Mr.  Buinand,  a  broker  and  underwriter  at 
Lloyd's,  who  with  others  had  ^for  some  years  made  a 
business  of  guaranteeing  loans,  to  guarantee  the  sol- 
Tency  of  Sir  Frederick  Seager  Hunt.  Mr.  Lion  and 
Mr.  Bumand  were  both  called  as  witnesses  at  the  trial, 
and  there  was  a  conflict  of  evidence  as  to  what  passed 
between  them,  but  it  was  coihmon  ground  that  after 
receiving  from  Mr.  Lion  the  original  request  to 
guarantee  the  loan,  Mr.  Bumand  (who  stated  that  he 
said,  **  It  is  a  funny  thing— we  will  see  whether  Sir 
Frederick  Seager  Hunt  is  as  rich  as  all  this.  We  will 
go  and  ask  ")  went  with  Mr.  Lion  and  Mr.  Fleming, 
anothej  broker  and  underwriter,  to  Mr.  Shand,  the 
manager  of  Farr*s  Bank,  where  Mr.  Bumand  banked, 
on  two  occasions  to  make  inquiries  as  to  the  pecuniary 
position  of  Sir  Frederick  Seager  Hunt,  and  was  in- 
formed by  Mr.  Shand  that  Sir  Frederick  Seager  Hunt 
bad  a  certain  amount  of  paper  out,  but  he  (Mr.  Shand) 
thought  he  was  good  for  Ihis  loan.  Mr.  Bumand  said 
In  his  evidence  that  on  hearing  this  he  thought  he  had 
the  best  authority  on  the  subject,  and  a  slip  containing 
a  proposal  for  gtiarantee  was  prepared  and  initialled 
by  vhose  underwriters,  who  were  ready  to  guarantee  Sir 
Frederick  Seager  Hunt's  solvency.  The  original 
premium  asked  on  this  slip  was  406.  per  eent. 
for  six  months,  which  was  altered  by  the  first 
underwriter,  Mr.  Heath,  to  508.  per  cent.,  repre- 
senting a  payment  at  the  rate  of  5  per  cent,  per  annum 
on  the  original  loan  by  Mrs.  Seaton.  Neither  Mr. 
Bumand  nor  any  other  underwriter  asked  any  question 
at  the  time  as  to  the  rate  of  interesttwhich  Mrs.  Seaton 
was  receiving  on  the  original  loan,  but  Mr.  Bnmand 
said  at  the  trial  that  he  presumed  between  8  and  9  per 
cent,  was  being  paid.  Thereupon  the  contract  sued  on 
was  on  December  2,  1897,  drawn  up  and  signed  by  each 
of  the  guarantors,  being  stamped  J  with  a  6d.  stamp  for 
each  person  guaranteeing.  At  the  conclusion  of  the 
evidence  Mr.  Justice  Bigham  submitted  to  the  counsel 
for  the  parties  the  questions  he  proposed  to  ask  the 
jury.  Sir  Robert  Reid,  Q.C.,  who  was  the  leading 
cotmsel  for  the  respondent,  after  consultation  with  Mr. 
Carson,  Q.C.,who  was  withhim,and  Mr.  Lawson  Walton, 
Q.G.,  who  appeared  for  Mr.  Heath,  another  guarantor, 
stated  that  there  werel  no  additional  questions  or  any 
variations  in  the  questions  asked,  which  he  could 
suggest.  Counsel  for  the  applicant  also  agreed  to  the 
questions  proposed,  which  were  as  follows  : — (1)  Was 
ihe  transaction  one  of  exceptional  risk  ?  (2)  Did  the 
plaintiff  know  it  to  be  so  ?  (3)  Did  the  conduct  of 
the  plaintiff  amount  to  a  representation  that  it  was  not 
a  transaction  of  exeeptional  risk  ?  (4)  Did  the  defen- 
dants in  taking  the  risk  act  upon  the  representation  ? 
No.  16.— Vol.  XVI. 


(5)  Was  the  representation  made  fraudulently,  that  is 
to  say,  with  a  view  to  induce  the  underwriters  to  take 
the  risk  ?  Mr.  Justice  Bigham  asked  the  jury,  in  the 
first  place,  to  answer  the  first  question  agreed  upon. 
He  suggested  to  the  jury  that  from  the  admitted  fact 
that  the  appellant  was  paying  the  respondent  at  the 
rate  of  5  per  cent,  per  annum  for  the  guarantee,  and 
that  the  respondent  knew  or  must  have  known  that  sho 
was  getting  more  than  that  for  herself,  the  respondent 
must  have  known  that  a  high  rate  of  interest  was  being 
paid  for  a  loan  guaranteed  by  a  man  supposed  to  be 
very  wealthy.  The  Judge  pointed  out  that  the  respon- 
dent must  have  known  that  at  least  10  per  cent,  was 
being  paid  for  the  loan,  but  that  he  might  not  have 
known  that  as  much  as  30  per  cent,  interest  was  to  be 
paid,  and  that  it  was  for  the  jury  to  say  whether  thW 
was  not,  by  reason  of  the  high  n^  of  interest  in  fact 
charged,  such  an  exceptional  risk  as  Mr.  BumancK  would 
not  in  the  ordinary  course  of  business  and  from  the 
facts  disclosed  contemplate.  The  jury,  after  a  very 
short  deliberation,  answered  this  question  in  the  nega- 
tive. Mr.  Justice  Bigham  after  the  answer  of  the  juiy 
to  the  first  question,  asked  Sir  Robert  Reid  as  counsel 
for  the  respondent, Mr.  Bumand,  whether  he  wanted  the 
other  questions  put,  and  after  discussion  it  was  agreed 
that  the  other  questions  need  not  be  pat  except  the 
fourth,  which,  at  the  request  of  plaintiff's  counsel,  was 
put  to  the  jury.  This  question  was  as  follows,  as  finally 
explained  :—**  Did  Mr.  Bumand  solely  rely  upon  the 
information  which  he  got  from  Shand,  or  did  he  rely 
upon  the  information  which  he  got  from  Shand  plus 
the  information  he  got  from  Lion  P  ' '  The  jury,  after 
some  deliberation,  answered  that  he  relied  on  the 
information  of  both.  On  these  findings '  Mr.  Justice 
Bigham  entered  judgment  for  the  appellant,  with  costs. 
On  January  19,  1899,  the  respondent,  by  his  solicitor* 
gave  notice  of  an  application  to  the  Court  of  AppeaV 
that  the  judgment  of  Mr.  Justice  Bigham  should  be  set 
aside  and  that  judgment  should  be  entered  for  the 
respondent,  Mr.  Bumand,  or  that  a  new  trial  should  be 
had  on  the  grounds,  inter  cUia^  that  the  verdict  was 
against  the  weight  of  the  evidence,  and  that  the  Judge 
had  misdirected  the  jury  by  omitting  to  give  them 
certain  directions.  The  respondent's  motion  for 
a  new  trial  came  on  for  hearing  before  Lords 
Justices  Smith,  Collins,  and  Romer  on  March  6,  10, 
and  13,  and  on  March  25,  1899,' the  Court  gave  judg- 
ment declining  to  enter  judgment  for  the  respondent, 
but  granting  a  new  trial.  Jjord  Justice  Smith  was  of 
opinion  that  the  following  question  should  have  been 
left  to  the  jury  : — **  Whether,  taking  into  account  the 
statement  made  to  the  underwriters,  it  was  a  conceal- 
ment of  a  material  fact  not  to  disclose  to  them  the 
circumstances  under  which  the  loan  to  the  major-general 
had  been  made  and  the  rate  of  interost  which  was 
demanded  and  obtained  ?  "  The  learned  Judge  also 
thought  that  the  question  left  by  Mr.  Justice  Bigham, 
*^  Was  the  transaction  one  of  exceptional  risk?" 
required  more  explanation  to  the  jury,  and  that  if  it 
meant,  **  Was  it  a  risk  which,  in  the  cireumstances 
under  which  it  was  tendered  to  the  underwriters,  was 
exceptional  in  the  sense  that  it  in  fact  differed 
materially  from  what  the  underwriters  on  the  facts 
disclosed  might  naturally  suppose  it  to  be  ?  "  the 
answer  of  the  jury  required  reconsideration.  At  the 
close  of  his  judgment  the  Lord  Justice  was  of  opinion 
that  the  questions  which  sheuld  be  left  to  the  jury- 
should  embrace  the  following  :— Taking  what  was 
stated  with  what  was  left  unstated,  was  there  a  con- 
cealment, designed  or  undesigned,  varying  materially 
the  risk  undertaken  to  be  run  P  Whether  there  was  any 
mis-statement  of  a  material  fact,  and,  if  so,  were  tiM 
defendants  influenced  by  such  mis-statement  in  under- 
writing the  policy  ?   Lords   Justices  Collins  and  Romer 
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Agreed  with  this  judgment.  TIm  appelluit,  in  ber 
reasons,  submitted  that  the  question  put  to  the  jury 
with  the  assent  of  the  respondent  was  oorreet.  That  the 
summing  up  of  the  Judge  contained  the  proper  directions 
to  the  jury,  and  that  he  was  not  asked  by  the  respon- 
dents to  give  any  of  the  directions  or  to  enter  the 
judgment  suggested  by  the  respondents  in  their  notice 
of  appeal.  Ihat  there  was  evidence  upon  which  the 
jury  could  reasonably  answer  the  question  as  they  did 
answer  it,  and  that  the  answer  giyen  liy  the  jury  was 
correct.  That  the  respondents  agreed  at  the  trial  that 
it  was  not  necessary  to  put  any  further  questions  to 
the  jury.  That  the  verdict  and  judgment  were  correct. 
For  the  respondent  the  main  reasons  were  that  the  con- 
tract made  between  the  appellant  and  the  respondent 
was  one  of  insurance.  That  the  law  as  to  concealment, 
non-disclosure,  and  misrepresentation,  and  uberrima 
Jldes  applicable  to  contracts  of  marine,  fire,  and  life 
insurance  were  equally  applicable  to  the  contract  in 
question,  whether  the  same  was  a  contract  of  insurance 
or  one  of  guarantee.  That  in  the  present  case  there , 
was  concealment  or  non -disclosure  of  material  facts,  and 
want  of  uberrima  fides,  such  as  vitiated  the  con- 
tract and  entitled  the  respondent  to  judgment, 
or  at  all  events  that  there  was  evidence  of  such 
concealment  and  non- disclosure,  and  want  of 
uberrima  fides,  and  the  question  as  to  whether 
the  facts  were  material  ought  to  have  been  left  to  the 
jury.  That  the  verdict  was  against  tbe  weight  of  the 
evidence,  and  that  the  learned  Judge  misdirected  the 
juiy  as  to  the  effect  of  concealment  and  non-disclosure, 
and  by  not  giving  them  any  direction  as  to  such  effect, 
and  not  leaving  to  them  the  question  as  to  the 
materiality  )f  the  facts  concealed. 

SirB.  Clarke,  Q.C.,  Mr.  Joseph  Walton,  Q.C.,  and  Mr. 
Scrutton  were  counsel  for  the  appellant ;  Sir  R.  T.  Reid, 
Q.C.,  Mr.  Lawson  Walton,  Q.C.,  Mr.  Carson,  Q.C.,  Mr. 
Willes  Ghitty,  and  Mr.  F.  Newbolt  for  the  respondent. 

Hie  LOBD  Chancellor,  in  moving  that-  the  decision 
of  the  Court  of  Appeal  should  bo  reversed,  said  that, 
but  for  the  respect  due  to  the  learned  Judges  below,  the 
case  might  be  very  summarily  disposed  of.  Many  topics 
had  been  urged  which  were  irrelevant  to  the  question 
to  be  determined.  This  was  a  transaction  in  which  a 
person  borrowing  money  at  a  high  rate  of  interest— 80 
per  cent,  or  more — was  guaranteed  by  a  gentleman  of 
good  commercial  credit  at  that  time.  The  lender  in- 
sisted upon  the  additional  guarantee  of  a  policy  at 
Lloyd's  for  the  purpose  not  of  establishing  his  right  to 
have  tbe  money  paid,  but  to  guarantee  the  solvency  of 
a  gentleman  of  whose  solvency  there  was  not  the 
smallest  reason  for  doubt.  He  did  not  know  that  there 
had  been  any  suggestion  that  there  was  any  fact  known 
to  the  lender,  and  not  disclosed,  which  would  have 
diminished  by  a  feather's  weight  belief  in  Sir  F.  Seager 
Hunt's  solvency.  In  these  circumstances,  Lloyd's 
undertook,  or  underwrote,  this  policy  for  the  guarantee 
of  Sir  F.  Hunt's  solvency.  That  was  the  contract  into 
which  they  entered  and  upon  which  they  were  now  sued. 
The  case  set  up  liy  the  respondents  was  not  that  there 
was  anything  affecting  the  solvency  of  Sir  F.  Seager 
Hunt,  but  that  the  whole  transaction  should  have  been 
explained  to  those  who  were  going  to  enter  into  the 
policy.  His  Lordship  entirely  differed — and  could  not 
agree  that  any  such  circumstance  could  or  ought  to  hare 
affected  the  mind  of  any  one  entering  into  this  con- 
tract. ,  He  did  not  think  any  such  idea  occurred 
to  any  of  these  gentlemen.  As  business  men,  what 
did  they  do  ?  Did  they  inquire  into  the  original 
loan  or  how  it  came  to  be  made  ?  No  ;  they  did 
the  natural  thing  to  do.  They  inquired  at  the  bank 
into  the  oommercial  reputation  of  Sir  F.  Seager  Hunt, 
and  then  they  entered  into  this  contract.  It  appeared 
to    him    thatf    this    was    the    beginning    and    end   of 


the  whole  case.  There  was  no  protest  that  anything 
had  been  kept  back*  nothing  known  to  the  appellant 
which  could  have  affected  Hunt's  credit,  except  what 
was  afterwards  said  about  the  nature  of  the  loan  itself. 
To  his  mind  that  was  the  whole  question  and  the  parties 
could  not  go  back  further.  It  was  easy  to  use  the  phrase 
*'  the  whole  transaction  must  be  explained."  If  by 
that  was  meant  tbe  only  thing  guaranteed — vis..  Hunt's 
solvency^  tbe  respondent  knew  all  there  was  to  be 
known.  There  was  not  a  fragment  of  evidenoe  bearing 
upon  this  question.  But  it  was  said  that  this  was  not  an 
ordinary  transaction.  He  did  not  know  what  that 
mesat.  The  transaction  itself,  one  of  guarantee  of 
somebody's  solvency  who  was  liable  for  somebody  else's 
debt,  was  itself  of  a  somewhat  extraordinary  character. 
But  all  this  was  known,  it  was  the  very  nature  of  the 
trapsaetion.  He  was  not  aware  before  this  case  that 
arrangements  of  this  kind  were  made  the  subjects  of 
policies  at  Lloyd's.  Then  after  the  event  it  was  said 
that  the  underwriters  ought  to  have  known  the  circum- 
stances of  the  loan  and  ought  to  have  had  their  minds 
directed  to  them.  People  often  persuaded  themselves 
as  to  what  they  would  have  done  if  the  oircumstanees 
had  been  different.  So  then  it  was  said  that  the  under- 
writers would  not  have  taken  this  risk  if  they  had 
known  the  loan  was  to  be  at  30  per  cent.  He  declined 
to  discuss  whether  or  not  the  loan  was  actually  made  at 
that  time.  That  question  was  never  essentially  con- 
tested. What  was  put  Ijefore  the  Judge  and  stated  by 
him  much  more  favourably  to  the  defendants  than  he 
would  himself  have  stated  it  was  that  £15,000  was 
the  gross  sum  to  be  paid,  not  so  much  interest  and  so 
much  principal,  but  a  lump  amount.  Business  men  would 
know  that  interest  was  included  ;  and  if  they  had 
thought  it  material  would  have  inquired  into  the  items. 
The  first  was  distinctly  put  before  Mr.  Bumand  in  cross- 
examination,  who  said  that  no  question  was  asked  about 
interest.  Mr.  Bumand  said  it  would  have  been  material 
to  know  if  it  had  been  as  much  as  30  per  cent.  But 
they  thought  it  might  be  8  or  9  per  cent.,  as  it  was  a 
friendly  transaction.  His  Lordship  had  during  the 
argument  observed  that  8  or  0  per  cent,  was  a  strange 
rate  to  charge  in  a  friendly  transaction.  But  the  whole 
case  showed  that  it  was  idle  to  base  the  matter  on  the 
information  given  or  withheld  of  the  character  of  the 
loan.  This  admission  of  Mr.  Bumand 's  was  decisive. 
It  had  also  been  suggested  that  the  verdict  was  against 
the  evidence  ;  and  Mr.  Lawson  Walton  had  con- 
tended that  no  reasonable  jury  could  have  found  sudi 
a  verdict.  His  Lordship  was  sorry  to  differ  from 
the  learned  Qounsel,  as  he  should  himself  have  so 
found  if  he  had  been  a  juryman.  It  was  not  only 
a  reasonable  verdict  but  the  only  possible  one.  Hie 
Court  of  Appeal,  whose  judgment  was  relied  upon, 
did  not  enter  into  the  question  which  had  been  so 
vehemently  argued  before  the  House,  but  formulated 
other  questions.  But  at  the  trial  the  Judge  gave  counsel 
at  the  Bar  the  opportunity  of  asking  whether  any  other 
question  should  be  put,  and  the  defendant's  counsel 
suggested  no  additional  question  and  no  variation  of 
those  which  were  put.  In  these  circumstances  it  would 
indeed  be  a  I(>ose  mode  of  administering  justice  to  per- 
mit the  issues  to  be  submitted  tu  another  jury.  He 
therefore  moved  that  the  decision  of  the  Court  of 
Appeal  should  be  reversed. 

LOBD  Macnaohtkn  coDcnrred. 

LoBD  MoBiLis  agreed  with  the  Lord  Chancellor  that 
the  Judge  had  laid  the  case  before  the  jury  in  a 
manner  which  was  too  favourable  to  the  defendant. 
The  only  risk  was  the  solveney  of  Sir  F.  Seager  Hunt. 
No  doubt  his  failure  to  meet  his  liabilities  would 
lead  to  the  obligation  of  the  defendant  to  pay  the 
money,  and  there  was  no  suggestion  that  Mrs.  Seaton 
had  kept   back   anything   which    would   have  affected 
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belief  in  Hunt's  solvency,  which  was  thonght  to  be 
oBimpeacfaable.  Ck)miBel  on  both  sides  soqaiesoed  in 
the  qaeetions  sabmitted  to  the  jary,  and  yet  the  Court 
of  Appeal  suggested  other  questions.  If  there  had  been 
any  extraordinary  miscarriage  of  justioe — and  there 
oertainly  was  none— the  question  might  be  different. 
But  in  an  ordinary  case  the  parties  must  be  bound  by  the 
course  of  the  trial  when  counsel  on  both  sides  have 
agreed  as  to  the  issues  to  be  submitted  to  the  jury. 
Then  it  was  said  the  Judge  had  failed  to  dwell  upon 
some  {mints  in  the  transactions.  Well,  a  Judge  was 
not  a  literary  critic,  engaged  in  an  exhaustive  survey, 
and  if  counsel  did  not  call  attention  to  such  points  they 
must  suffer  the  consequences. 

Lord  Shand  was  of  the  same  opinion.  The  Court  of 
Appeal  had  made  out  a  case  for  the  respondent  which 
he  had  not  made  for  himself  at  the  trial.  It  was  said 
that  the  rate  of  interest  was  so  extraordinary  that  it 
ought  to  have  been  diselosed.  Mr.  Bumand  was  a 
witness,  but  admitted  be  did  not  inquire.  In  hii( 
Lordship's  opinion  it  was  not  material  to  know  the 
interest.  The  only  question  was  one  of  Hunt's  solvency, 
and  the  underwriters  made  the  only  inquiry  which  con- 
oerned  them  and  were  satisfied,  and  the  Judge  had 
placed  the  case  before  the  jury  as  favourably  to  the 
respondent  as  possible. 

LOBX>  Davey  concurred. 

LoBD  Bbampton  held  that  there  had  been  no  fraud 
and  no  concealment,  and  no  information  about  the 
nature  of  the  transaction  could  have  had  any  ^ssible 
bearing  on  the  solvency  of  Sir  F.  Seager  Hunt. 

Lord  Robbbtson  said  that  in  the  Court  of  Appeal  the 
question  was  fully  discussed  whether  the  respondent's 
liability  was  one  of  insuranc^^  or  purely  of  guarantee. 
That  question  had  been  entirely  superseded  by  the 
appellant'fc  counsel.  Mr.  Joseph  Walton  V>™iu^^  l^s 
case  thus.  Assuming  that  disclosure  was  incumbent,  as 
in  the  case  of  insurance — and  the  Court  of  Appeal  relied 
upon  the  duty  of  disclosure— the  disclosure  necessary 
must  be  of  facts  material  to  the  formation  of  a  judg- 
ment as  to  the  risk  incurred.  But,  according  to  Lord 
Justice  A.  L.  Smith,  the  question  whether  anything  was 
material  was  one  for  the  jury.  His  Lordsh]p*s  con- 
currence in  the  motion  of  the  Lord  Chancellor  was 
based  on  the  ground  that  this  question  had  been  deter- 
mined by  the  jury.  The  question  submitted  by  the 
Judge  must  be  regarded  in  connexion  with  the  explana- 
tions with  which  he  furnished  the  jury,  and  the  latter 
were  in  full  possession  of  the  whole  case. 

The  appeal  was  accordingly  allowed. 

[Solicitors— Thomas  Cooper  and  Co.,  for  the  appel- 
lant; Morten,  Cutler,    and  Co.,  for  the  respondent.] 

Court  of  Appeal  (A.  L.  Smith,  )  1900. 

Collins,  and  Romer,  L.JJ.)  f  Feb.  27. 

GREEN  WELL  AND  ANOTHER  Y.  HOWELL  AND  ANOTHER.* 

Practice — Costs — Public  Authorities  Protection 
Act,  1893 — Public  right  pf  way — Act  of  tres- 
pass by  county  surveyor  and  deputy  clerk  of 
the  county  council  by  instruction  of  county 
council — Action  against  county  surveyor  and 
deputy  clerk  of  the  council—**  Public  duty  ^' 
— Solicitor  and  client  costs. 
Decision  of  Bruce,  J.  (ante,  p.  130),  affirmed. 

This  was  an  appeal  from  the  decision  of  Mr.  Justiee 
Bruee  as  to  costs  after  the  trial  of  an  action  with  regard 
to  an  alleged  right  of  way  (reported  anUj  p. 
130).  The  question  raised  was  an  imiwrtant  one 
imder  the  Public  Authorities  Proteetion  Act,  1893. 
Tile  action  was  one  for  trespass,  and  was  brought 
hy  the   owners    of   Harden    Park,    in    Surrey.     The 

*Bepert6d  bf  W.  r.  BAaar,  Esq..  Bwriitar-ai-Law. 


defendants  alleged  that  a  certain  way  in  the  parish  of 
Godstone  was  a  public  highway.  A  dispute  having  arisen 
as  to  whether  the  way  was  a  public  highway,  the  Surrey 
County  Council,  upon  the  petition  of  the  parish  council 
under  section  26,  subsection  4,  of  the  Local  Govem- 
ment  Act,  1894,  resolved  to  exercise  the  powers  and 
duties  of  the  district  council  under  that  section  in  regard 
to  the  protection  of  the  alleged  public  right  of  way, 
the  district  council  having  failed  to  take  proceedings  in 
respect  thereof.  Thereupon  some  letters  passed  between 
the  plaintiffs  or  their  solicitors  and  the  clerk  of  the 
county  council,  and  in  the  result  a  letter  was  written  on 
behalf  of  the  plaintiffs  to  the  clerk  of  the  county  council 
stating  that  they  had  removed  the  obstructions  com- 
plained of  on  the  way,  without  admitting  that  the  way 
was  a  public  way,  and  that  they  would  prosecute  any 
one  trespassing  thereon.  They  stated  that,  in  order  that 
the  question  of  right  might  be  tried  before  a  competent 
tribunal,  they  were  prepared  to  bring  an  action  of 
trespass  against  any  person  so  trespassing,  thus  giving 
an  opportunity  of  raising  the  question  whether  a  public 
right  of  way  existed  or  not.  They  suggested  that  the 
question  of  right  might  be  conveniently  raised  by  the 
county  council  authorizing  their  surveyor  or  some  other 
person,  on  their  behalf,  to  commit  a  nominal  trespass, 
as  wa3  usually  done  in  such  cases.  Thereupon  the 
defendants,  who  were  the  county  surveyor  and  the 
deputy-clerk  of  the  county  council,  acting  under  the 
instructions  of  the  county  council,  drove  along  the  road 
in  question,  thus  committing  the  alleged  act  of  trespass. 
The  plaintiffs  then  brought  the  present  action.  Th» 
learned  Judge  held  that  the  public  right  of  way  had  been 
established,  and  gave  judgment  for  the  defendants.  The 
defendants  thereupon  applied  for  costs  as  between 
solicitor  and  client  under  section  1  of  the  Public  Autho- 
rities Protection  Act,  1893  (56  and  57  Vict.,  c.  61). 
The  learned  Judge,  in  giving  judgment  upon  this  point, 
said  that  the  defendants  had  brought  themselves  within 
the  provisions  of  the  Act.  It  was  the  duty  of  the 
county  council  in  the  circumstances  to  appoint  persons 
to  drive  along  the  road  for  the  purpose  of  testing  the 
public  right  of  way,  and  the  defendants  were  the 
persons  who  were  directed  or  ordered  by  the  county 
council  to  test  the  right.  They  drove  along  the  road  as 
the  servants  of  the  county  council,  and  their  act  was  the 
act  of  the  county  council ;  and  therefore,  in  his  opinion, 
it  was  an  act  done  by  the  defendants  in  pursuance  of  a 
public  duty,  because,  in  doing  what  they  did,  they  were 
acting  in  pursuance  of  the  authority  of  the  county 
council.  He  accordingly  ordered  the  plaintiffs  to  pay 
costs  as  between  solicitor  and  client.  By  section  1  of 
the  Public  Authorities  Protectiou  Act,  1893,  **  where, 
after  the  oommencement  of  this  Act,  any  actiofi,  prose- 
cution, or  other  proceeding  is  commenced  in  the  United 
Kingdom  against  any  person  for  any  act  done  in  pursu- 
ance, or  execution,  or  intended  execution  of  any  Act  of 
Parliament,  or  of  any  public  duty  or  authority,  or  in 
respect  of  any  alleged  neglect  or  default  in  the  execu- 
tion of  any  such  Act,  duty,  or  authority,  the  following 
provisions  shall  have  effect  : — (a)  The  action,  prosecu- 
tion, or  proceeding  shall  not  lie  or  be  Instituted  unless 
it  is  commenced  within  six  months  next  after  the  act, 
neglect,  or  default  complained  of  .  .  ;  (6)  wherever 
in  any  such  action  a  judgment  is  obtained  by  the  de- 
fendant it  shall  carry  costs  to  be  taxed  as  between 
solicitor  and  client.''  The  plaintiffs  appealea  from  the- 
order  as  to  costs  on  the  ground  that  the  above  provision 
only  applied  where  the  action  was  brought  against  the 
local  authority. 

Mr.  Neville,  Q.C.,  and  Mr.  McSwinney  appeared  for 
the  plaintiffs  ;  Mr.  Jelf,  Q.C.,  and  Mr.  George 
Humphreys  for  the  defendants. 

The  CouBT  dismissed  the  apiwal. 

LoBD   Justice  A.    L.    SMrrn  said  that  the  plaintiff* 
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were  the  owners  of  certain  land  over  which  there  was 
:  a  suggested  public  right  of  way.  There  was  a  dispute 
whether  a  public  right  of  way  existed.  The  plaintiffs 
^threatened  to  prosecute  any  one  trespassing  upon  the 
way.  It  was  then  arranged  between  the  plaintiffs  and 
the  county  council  that  the  proper  way  of  testing  the 
question  was  by  some  one  on  behalf  of  the  eounty 
-cooncil  committing  a  nominal  act  of  trespass.  Accord- 
ingly,by  the  direotion  of  the  county  council,  to  the  know« 
ledge  of  the  plaintiffs— if  that  had  anything  to  do  with 
the  matter — the  two  defendants, who  were  officials  of  the 
*  county  council,  drove  along  the  way  in  question.  An 
action  of  trespass  was  then  brought.  What  was  done  was 
done,  not  under  any  agreement,  but  under  an  arrange* 
ment  between  the  plaintiffs  and  the  county  council.  At  the 
irial  the  learned  Judge  gave  judgment  for  the  de- 
fendants, lliereupon  the  defendants  said  that  they 
were  entitled  to  costs  as  between  solicitor  and  client 
•under  section  1  of  the  Public  Authorities  Protection 
Act,  1893.  Section  1  of  that  Act  provided,  so  far  as 
material,  that  where  any  action  was  commence^  against 
any  person  for  any  act  done  in  pursuance,  or  execution, 
or  intended  execution  of  any  Act  of  Parliament,  or  of 
any  public  duty  or  authority,  certain  results,  which  he 
would  mention  subsequently,  were  to  follow.  Pausing 
there,  the  section  did  not  say  that  the  action  must  be 
against  a  public  body,  but  against  *^  any  person.*'  The 
section  went  on  to  provide  in  Clause  (a)  that  in  such  a 
•case  the  action  must  be  commenced  within  six  months 
next  after  the  act  complained  of.  Could  the  plaintiffs 
have  brought  this  action  after  six  months  had  elapsed 
since  the  act  of  trespass  ?  In  his  opinion  they  could 
not  ;  but  if  such  a  defence  were  to  be  set  up  it  must  be 
pleaded.  The  section  then  went  on  to  provide,  in 
Clause  (6),  that  wherever  in  any  such  action  a  judgment 
was  obtained  by  the  defendant  it  was  to  carry  costs  to 
be  taxed  as  between  solicitor  and  client.  It  was  clear 
that,  in  committing  the  act  of  trespass,  the  defendants 
wore  acting  under  the  direction  of  the  county  council 
for  the  purpose  of  enabling  an  action  of  trespass  to  be 
brought  to  raise  the  question  in  dispute.  Was  that  act 
•of  the  defendants  done  in  pursuance,  or  execution,  or 
intended  execution  of  any  Act  of  Parliament,  or  of  any 
public  duty  or  authority  ?  That  brought  him  to  sec- 
tion 26  of  the  Local  Government  Act,  1894.  By  sub- 
section 1  of  that  section  it  was  the  duty  of  the  district 
council  to  protect  all  public  rights  of  way,  and  to  pre- 
:reni  as  far  as  possible  the  stopping  or  obstruction  of 
any  such  right  of  way,  where  the  stoppage  or  obstruc- 
tion thereof  would  in  their  opinion  be  prejudicial  to 
the  interests  of  their  district.  By  subsection  3  the  dis- 
trict council  might,  for  the  purpose  of  carrying  into 
«ffeot  the  section,  institute  or  defend  any  legal  proceed- 
ings, and  generally  take  such  steps  as  they  deemed  ex* 
jiedient.  By  subsection  4,  if  the  district  council  failed 
in  their  duty  under  the  section,  the  cotmty  council 
might  resolve  that  the  powers  and  duties  of  the  district 
-eounoil  should  be  transferred  to  the  county  council.  It 
seemed  plain  to  him  that  when  any  one  set  up  an 
•obstruetion  on  a  public  way— his  Lordship  did  not  care 
whether  the  obstruction  was  of  a  physical  character  or 
took  the  form  of  a  threat  of  legal  proceedings — it  was 
the  duty  of  the  district  council,  or.if  the  county  council 
had  taken  over  the  duties  of  the  district  council,  it  was 
the  doty  of  the  county  council,  to  take  proceedings  to 
preserve  the  rights  of  the  public,  or  to  defend  proceed- 
ings taken  against  them  by  the  landowner,  or  to  take 
•aoeh  steps  as  they  might  deem  expedient  for  that  pur- 
pose. Having  regard  to  the  provisions  of  the  Act  of 
1894,  it  seemed  to  him  clear  that  the  act  of  the  de- 
fendants was  done  in  pursuance  of  the  public  doty 
impoeed  by  that  Act,  and  therefore  came  within  the 
proteotion  of  section  1  of  the  Pnblio  Authorities  Pro- 
"iection  Act,  1898.    He  agreed  with  Mr.  Justice  Bruce. 


It  was  said  that  it  had  not  been  pleaded  in  the  defence 
that  the  defendants  were  acting  under  the  direction  of 
the  county  council.  In  his  opinion  it  was  not  necessary » 
nor,  indeed,  would  it  be  proper,  to  plead  that  fact,  as 
it  was  no  defence  to  the  cause  of  action,  but  would  be 
like  a  plea  to  damages.  The  appeal  would  therefore 
be  dismissed. 

Lord  Justice  Collii^s  agreed.  The  Act  of  189S 
extended  its  proteotion  not  only  to  the  principals,  the 
public  body,  but  also  to  the  individuals  who  carried  out 
the  mandate  of  the  public  body.  The  only  question 
remaining  was  whether  the  defendants  acted  in  pur- 
suance of  a  public  duty  under  the  Local  Government 
Act,  1894.  It  seemed  to  him  clear  that  upon  the  facts 
they  did  so  act.  The  point  could  not  be  better  put  than 
it  was  in  the  judgment  of  Mr.  Justice  Bruce. 

LoBD  Justice  Romeu  agreed. 

[Solicitors— Norton,  Rose,  Norton,  and  Co.,  for  the 
plaintiffs  ;  Wyatt  and  Co.,  for  the  defendants.] 


Q.B.  Div.      >  1900. 

(Kennedy,  J.)    (  Feb.  27* 

HAINAN'S    LAKE    VIEW      CEXTRAL    (LIMITED)    V. 
ARMSTBONG  AXD  CO.* 

Bill  of  Exchange — Banker — Cheqae  crossed  gene- 
rally— Negligence — Bills     of   Exchange     Act, 
1882,  sec.  82. 
HehPf  on  the  facts,  that  there  was  negligence  oa 

th^  part  of  the  bankers  disentitling  them  to  the 

protection  of  sec.  82  of  the  Bills  of  Exchange 

Act,  1882.  

Judgment  was  delivered  in  this  case,  which  was  tried 
before  his  Ijordship  on  the  21st  and  22nd  inst.  The 
facts  appeaf  sufficiently  from  the  judgment. 

Mr.  C.  A.  Rossell,  Q.C.,  and  Mr.  J.  Mansfield 
appeared  for  the  plaintiffs  ;  Mr.  Rufus  Isaacs,  Q.C.« 
and  Bir.  F.  M.  Abrahams  for  the  defendants. 

Mb.  Justice  Kennedy  read  the  following  judgment : 
— ^The  plaintiffs  in  this  case  are  a  company  registered 
with  limited  liability  and  the  defendants  are  bankers. 
On  Nevember  16,  1897,  the  plaintiffs'  then  secretary , 
one  Henry  Montgomery,  paid  into  his  private  acocnnt 
with  the  deftedants  a  cheque  for  £542  drawn  in  favour 
of  the  plaintiffs  or  order  by  the  British  Australian 
Mines  Agency  (Limited)  under  the  hand  of  two  of  that 
company's  directors  and  the  said  Henry  Montgomery,  wlia 
at  that  time  was  secretary  of  the  British  Australian 
Mines  Agency  (Limited)  as  well  as  of  the  plaintiff  com- 
pany. It  was  crossed  generally,  and  when  paid  in  at 
the  defendants'  bank  to  the  private  acconnt  of  the  said 
Henry  Montgomery  it  bore  the  endorsement  **  Hannan's 
Lake  View  Central  (Limited),  H.  Montgomery,  secre- 
tary." Hie  name  was  in  Montgomery's  handwriting. 
The  other  words  of  the  endorsement  were  stamped  or 
typewritten  by  him.  The  defendants  placed  the  amount 
to  the  credit  of  Montgomery's  aocount,  crossed  tba 
cheque  specially  to  Brown,  Janson,  and  Co.  in  order  to 
pass  it  through  the  Clearing-house,  and  collected  the 
proceeds  in  this  way  from  the  London  and  County  Bank- 
ing Company  (Limited)  upon  whom  the  cheque  had 
been  drawn.  The  amount  credited  to  his  account 
by  the  defendants  in  respeet  of  the  cheque 
was  drawn  out  by  Montgomery  for  his  own  pur- 
poses in  the  usual  way  as  he  required  it. 
The  plaintiffs  claim  in  this  action  to  recover  this 
amount  from  the  defendants.  What  are  the  facts  ?  I 
am  of  opinion  upon  the  evidence  adduced  at  the  trial 
that  Montgomery  acted  dishonestly  and  without  antho- 
rity  in  endorsing  the  cheque  to  the  defendants,  and  that 
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he  thereby  muAppropriaied   and   converted   to  his  own 
use  (be  property   of  the  plaintiffs.    It  is,  in  my  view, 
doubtfol  whether,  as  special  provision  is  made  in  article 
X  of  the  articles   of   association   of  the  plaintiff  com- 
pany for  the  aathorieation  by  the   board  of  directors  of 
two  or  more  of  the  directors  and  secretary   to   endorse 
any   negotiable   seeurltiea    or   instmments  belonging  to 
4he  company  which  might  require  endorsement  in  order 
-to   effect   or   complete   the    negotiation    or     transfer 
thereof     or   to   pass   the   property    therein,  it   would 
have  been  within  the  power  of  the  board  under  article 
XVI.,   if   they  had    purported    to    do    so,    to    dele- 
gate  to  the  secretary   the   endorsement   of  cheques.    It 
does  not  appear  that  the  board  ever  did  expressly   dele- 
gate this  power.    What   the   board    did  do,  as  I  under- 
-ftand  the  effect   of   the   evidence   in  regard  to  cheques 
drawn  in  favour  of  the  plaintiffs  by  third  partieB,was  to 
permit  the  secretary   to   endorse   such   cheques  for  one 
purpose,  and   for   one   purpose    only — viz.,  that  of   his 
paying  the  same  into  the  plaintiffs'  account  at  the   City 
Bank.     It  was   the   secretary's    duty   to    pay  into  this 
account  all  moneys  received  by  him  for  the  plaintiffs,  and 
for  this  purpose  he  was  tacitly  at  least  authorized  by  the 
directors  of  the  plaintiff  company   to    endorse  cheques 
which  were  received  by  him  as  secretary  for  the  plaintiffs. 
Endorsement  in  legal  language  in  relation  to  negotiable 
instruments  me  vis  endorsement  completed  by   delivery. 
Montgomery  was  permitted  to  endorse,  but   to   endorse 
only  to  the  plaintiffs'  own  bank.     It  was  stated   in   the 
course    of    the   evidence   before   me   to   be   a  general 
practice  of  limited   companies   for   this   particular  and 
limited  purpose  to  permit  their   secretaries   to  endorse 
-cheques  drawn  payable  to  the  order  of  their   employers 
which  come  into  the  secretaries'  hands  as  the  servants  of 
those  employers.  I  shall  assume  that,so  far  as  endorsing 
<;bequee  for  the  purpose  of  paying  them  in  to  the   com- 
pany's bankers,  the  plaintiffs  cannot  be  allowed  to  deny 
the  secretary's  authority.    In  the  present  case   Mont- 
gomery,   in  endorsing   the    plaintiffs'    cheque    to    the 
defendant8,wa8  not  so  dealing  with  this  cheque,  but  was 
fraudulently   converting   it   to   his  own    use  ;  and   it 
appears   to   me   that  the   defendants,    in    dealing     as 
they  did  with  the  cheque  and    with  the   proceeds  of  it, 
made  themselves   liable    to   the   plaintiffs   for   the  full 
amount  of  the  cheque,  unless  they  are  protected,  as  the 
defendants  contend    that  they  are,  from  the  plaintiffs' 
elaim  by   the   operation   oi  the  Bills  of  Exchange  Act, 
1882  (45   and   46  Vict.,  c.  61),  section   82.    The  pro- 
teetion  of  that  section   is   given   to   a   banker   who  in 
good  faith  and  without  negligence  receives   payment  of 
«  cheque  crossed   generally,  as   this   cheque  was,  where 
the  cufftemer  has  no  title   or  a  defective   title  thereto  ; 
and  it  ia  enacted  by  the  section   that   in  such  a  case  the 
banker  shall  not  incur  any  liability  to  the  true  owner  of 
the  cheque  by  reason  only  of   having  received  such  pay- 
ment.   Now  here   there  is  no   doubt  that  Montgomery 
was   a  customer     of     the    defendants  ;  he    had    kept 
an    account    with    them    since   about   the   middle    of 
July,    1896.      It   is   not   suggested    by   the   plaintiffs 
that  the  defendants  in  this  transaction  acted   otherwise 
than  in  good  faith  or  were  in   any   way  privy  to  Mont- 
gomery's  misdoings.    The   only   question   is,  Did  they 
act  without  negligence  ?     What  does    '*  without  negli- 
gence '*  mean  ?    It  means,  I  take   it,  without   want  of 
reasonable  care  in  reference  to  the  interests  of  the  true 
ewner,  the  principal  whose  authority  the  customer  pur- 
ports  to    have.     This   view   was     expressed   by   Mr. 
Jostioe  Denman  in  '*  Bissell  v.  Fox  "  (51  L.T„  N.S.,  p. 
666),  and  his  view  was  approved  by  the  Court  of  Appeal 
on  appeal  (53   jD.T.,  N.S.,  p.  193).      The  true  owner, 
the  prinoipal,  in  the  present  ease,    is  the  plaintiff  com- 
pany.    We  have   to   see,   therefore,   what   were  the 
relevant  facts   proved   or   admitted   in  this  action  with 
regard    to  this  question  of   **  negligence,"   m    that 


term  ought  to  be  understood  according  to  the 
judicial  decision  which  I  have  just  cited.  This  large 
cheque  was  on  the  face  of  it  the  property  of  the  plain- 
tiffs. It  was  an  order  drawn  in  their  favour  by  third 
parties  upon  the  London  and  County  Bank.  The  de- 
fendants knew  not  only  from  the  form  of  the  endorse- 
ment when  Montgomery  endorsed  the  cheque  to  them, 
but  from  earlier  information,  that  he  was  the  plaintiffs' 
servant  in  the  capacity  of  secretary.  They  knew  also 
that  the  plaintiffs  had  a  banking  account  of  their  own 
at  another  London  bank.  It  was  apparent  on  the  face 
of  the  transaction  that  in  endorsing  the  cheque  to  them 
as  his  bankers  and  for  the  credit  of  his  private  account 
Montgomery  was  using  for  himself  a  valuable  docu- 
ment, which  was  upon  its  face  created  for  the  benefit 
of  his  employers.  Of  course  it  was  possible  that 
his  employers  had  authorized  Montgomery  so  to 
deal  with  the  cheque.  But  the  defendants  had  not  had 
with  Montgomery  any  like  transaction  before  ;  it  was 
not  a  transaction  which  would  be,  as  I  understand  the 
evidence,  a  customary  transaction  for  the  secretary  of  a 
company  in  Montgomery's  position,  and  the  question  is 
whether  the  defendants,  as  business  men,  bound  to  act 
with  reasonable  care  towards  the  plaintiffs,  were  entitled 
in  the  circumstances  to  assume  without  inquiry  (which 
could  have  been  made  promptly  and  eatsily)  that  Mont- 
gomery was  authorized  to  endorse  to  the  defendants  as 
he  did.  Upon  the  whole,  whilst  I  fully  appreciate  the 
importance  of  not  hampering  by  undue  restriction 
the  free  flow  of  benking  business,  I  feel  myself 
bound  to  hold  that  the  defendants  iu  this  case 
did  not  act,  in  the  words  of  the  statute,  **  with- 
out negligence."  I  have  stated  already  the  princi- 
pal considerations  which  move  me  to  this  con- 
clusion, and  I  do  not  think  that  any  useful  purpose 
would  be  served  by  my  dealing  minutely  or  in  any 
detail  with  the  evidence  as  given  at  the  trial.  But  I 
think  that  I  ought  not  perhaps  to  leave  unnoticed  some 
portions  of  the  evidence  given  by  Mr.  Bodley,  the 
defendants'  chief  aoeountant,  who  was  a  witness  called 
by  them  at  the  trial.  It  appears  to  me  to  contain  some 
material  admissions  against  the  defendants'  case  apon 
the  central  question  of  * '  negligence. ' '  Mr. Bodley  asserted 
no  doubt  in  his  view  that  there  was  no  irregularity 
upon  the  face  of  the  cheque,  and  nothing  whatever 
suspicious  or  calling  for  inquiry  in  Montgomery's 
conduct  in  the  matter,  or  in  any  previous  matter  ;  that 
it  was  quite  usual  to  find  a  company's  cheques  endorsed 
by  the  secretary  alone  ;  that  there  is  nothing  very 
extraordinary  in  the  endorsement  by  Montgomery  of  a 
cheque  paid  to  the  plaintiff  company  by  third  persons, 
but,  at  the  same  time,  he  admitted,  in  the  course  ef 
his  cross-examination,  that  he  did  not  fftiggest  that  it 
was  a  usual  thing  for  a  company  to  make  a  payment  to 
its  secretary  by  endorsing  to  him  a  cheque  drawn  in 
favour  of  the  company,  and  he  would  say  that  it  was 
not  a  usual  one  ;  that  he  knew  that  the  plaintiffs  in  the 
ordinary  way  paid  Montgomery  by  drawing  a  cheque  on 
its  own  account  in  his  favour,  as  the  defendants  had 
frequently  had  such  cheques,  but  he  had  never 
in  his  own  experience  had  an  example  before 
of  the  secretary  of  a  company  paying  into 
his  private  account  a  cheque  drawn  by  third  persons 
in  favour  of  the  company  ;  and  that  he  had  never  known 
an  instance  of  any  seeretary  of  a  limited  company  en- 
dorsing by  himself  a  cheque  payable  to  his  company 
except  for  the  purpose  of  the  cheque  being  paid  in  to 
the  company's  own  banking  account.  This  was  his  evi- 
dence, as  I  understand  it.  One  argument  used  by  Mr. 
Bodley  against  any  duty  of  inquiry  appeared  to  me,  if 
the  matter  should  have  any  weight  at  all, to  make  rather 
the  other  way.  ** Prima  fcicie, ' '  he  said,  'Hhis  cheque  was 
bis  master's  cheque.  But  in  the  face  of  the  way  in  whidi' 
the  account  had  previously  been  kept  I  do  not  think  this 
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pat  on  us  tlie  duty  of  inquiry,  I  mean  tlMie  bad  been 
several  other  large  cheques  which  had  been  drawn  by 
the  comiMuiy  and  paid  into  Mr.  Montgomery's  aooount." 
Ttus  is  true  enough  ;  but  then  these  cheques  were 
cheques  drawn  by  and  not  in  favour  of  the  company. 
The  inference,  if  any  inference  oan  properly  be  drawn, 
would  ratiier  seem  to  be  that  when  the  directors  of  the 
plaintiff  company  wanted  to  pay  money  to  Montgomery 
they  paid  him  by  their  own  cheque.  I  think  that  these 
are  the  only  matters  in  Mr.  Bodley's  evidence  which 
have  a  substantial  material  bearing  upon  the  question  of 
'  negligence.  A  good  deal  was  elieited  from  him  in 
examination  and  cross-examination  whilst  he  was  in  the 
box  about  matters  which,  as  there  is  no  suggested  im- 
peaohment  of  the  defendants'  good  faith,  appear  to  me 
to  be  really  immaterial.  On  the  one  hand,  it  was 
elicited  from  him  that  the  defendants  bad  no  reason  to 
suspect  Montgomery's  honesty  and  respectability  ;  that 
bis  account  since  July,  1896,  had  been  kept  on  the  right 
side  ;  on  the  other,  that  he  had  for  some  time  before 
November,  1897,  maintained  the  credit  balance  by 
loans  from  the  defendants  on  security  of  shares  which 
they  realised  by  sale  for  him,  and  that  at  the  date  of 
the  endorsement  of  this  cheque  his  account  would  have 
been  overdrawn  but  for  the  amount  of  this  cheque 
being  placed  to  his  credit.  I  think  these  matters  have 
little  or  no  bearing  upon  the  real  issue  in  this  ease, 
which,  as  I  have  already  said,  on  the  facts  already 
sufficiently  referred  to  I  feel  bound  to  decide  in  favour 
of  the  plaintiffs. 
Judgment  for  the  plaintiffs. 


Court  of  Appeal  (Lindle; 
liffby  and   V 


Riffby  and   Yaughan 


»y,    M.R.,) 
WUliams,  V 


1900. 
Feb.  28. 


IN  BE  A.  B.  AND  CO.* 

Bankruptcy — Jurisdiction — ^Foreigners. 
Foreigners  residing  out  of  the  jurisdiction  are 
not  subject  to  the  provisions  of  the  Bankruptcy 
Act,  1883. 

This  appeal  against  a  decision  of  Mr.  Registrar 
Unklater  raised  a  question  of  importance  as  to  the  opera- 
tion of  the  bankruptcy  law  upon  foreigners.  In  the 
present  case  traders,  who  are  citizens  of  the  United 
States,  reside  in  Baltimore,  and  have  carried  on  business 
there.  They  have  also  carried  on  business  in  London 
by  means  of  a  manager,  and  in  so  doing  have  incurred 
debts  in  London,  where  they  have  assets  of  value.  In 
December  la^t  they  executed  in  the  United  States  a  deed 
by  which  they  assigned  all  their  property  to  their 
manager  at  Baltimore  as  a  trostee  for  their  creditors. 
Two  English  creditors  presented  in  England  a  bank- 
ruptcy petition  against  the  traders,  alleging  the  execu- 
tion of  this  deed  as  an  act  of  bankruptcy.  Section  4  of 
the  Bankruptcy  Act,  1883,  provides  that  '*  a  debtor 
commits  an  act  of  bankruptcy  in  each  of  the  following 
cases  (inter  alia)  : — (a)  If  in  England  or  elsewhere  he 
makes  a  conve3'anee  or  assignment  of  his  property  to  a 
trustee  or  trustees  for  the  benefit  of  his  creditors 
generally."  And  by  section  6  .— **  A  creditor  shall  not 
be  entitled  to  present  a  bankruptcy  petition  against  a 
debtor  unless  {inter  alia)  (d)  the  debtor  is  domiciled  in 
England,  or,  within  a  year  before  the  date  of  the  pre- 
sentation of  the  petition,  has  ordinarily  resided  or  had 
a  dwelling-house  or  place  of  business  in  England."  The 
Registrar  held  that  the  debtors,  being  foreigners  not  in 
England,  were  not  subject  to  the  Act.  The  petitioning 
creditors  appealed. 

Mr.  Herbert  Reed,  Q.O.,    and   Mr.  Muir   Mackenzie, 


were  for  the  appellants  ;    Mr.  C.  A.  Bnssell,  Q.C.,  audi 
Mr.  Cairington,  for  ^e  debtors,  were  not  oalled  upon. . 

The  CouBT  dismissed  the  appeal  witb  oosts. 

The  Mastsb  of  the  Rolls  would  not  say  what  his  view 
might  have  been  but  for  previous  decisions  of  the  Ck>ort 
of  Appeal  which  were  binding  on  the  Court.  Bat  having 
regard  to  the  decision  ia  *^  Mx  parte  Blaim  " 
(12  Ch.D.,  622)  and  ''In  re  Pearson"  qiS92] 
2  Q.B.,  2<(3)  this  appeal  must  fail.  Bankruptcy  was  a 
serious  matter ;  it  had  been  sometimes  called  a  statutory 
execution.  But  at  any  rate  it  altered  the  9UUm9  of  the 
debtor.  What  right  had  the  Court  to  alter  the  Mtestue 
of  a  foreigner  in  the  absence  of  express  words  in  the 
Act  enabling  it  to  do  so  ?  If  Pailiament  had  in  express 
words  empowered  the  Court  to  do  this  of  course  it  most 
do  it.  But  the  Court  must  not,  in  the  absence  of 
express  words,  assume  that  the  Legislature  intended  it  to> 
do  that  which  might  startle  foreigners  and  might  per- 
haps give  offence  to  foreign  Governments.  Unless  the 
Legislature  had  said  so  in  plain  terms  the  Court  ought 
not  to  do  this.  This  was  the  principle  of  the  decision 
ID.'*  In  re  Pearson."  In  that  case  the  Court  said  that, 
section  6  was  not  plain  enough  to  override  that  prin- 
ciple. His  Lordship  saw  the  difficulty  about  section  6, 
but  this  Court  oould  not  overrule  that  decision.  Tike- 
appeal  most  be  dismissed  with  oosts. 

LoBD  Jusn^cE  RioBY  and  Lobd  Justice  Vauoham 
Williams  expressed  their  concurrence. 

[Solicitors— Bentwich,    Watkin-Williams,  and   Gray  ; 
J.  H.  Moggridge.] 


^Reported  bf  W.  L.  Oabbll.  Kiq.,  Bairist6r-«t>Lair. 


House  of     Lords  (Lords   Maonaghten,  \         -^^^ 
Morris,  Shand,  Davey,  Brampton,  and  >      m  .llu  i 
Robertson)  J       March  1. 

OABTWBIGHT      V.       8017LCOATS8    UNION— WILfOBD     ▼• 
SAMS— WALSH  V.  SAHl— BOBINSON  V.  SAME.* 

Bating — ^Rateable  value — Mode  of  assessment — 
Publichouse — ^Evidence  as  to  sitoatiou  and  busi-^ 
ness  done. 
Decision  of  the  Court  of  Appeal   (15  The  Times 

L.K.,  208)  affirmed. 

These 'were  appeals,  all  involving  the  same  question, 
from  a  decision  of  the  Court  of  Appeal  (the  Lord 
Chancellor  and  Lords  Justices  A.  L.  Smith  and  Collins) 
dated  February  16,  1899,  affirming  a  judgment  of  the 
Divisional  Court  dated  May  14,  1898.  The  case  below 
is  reported  15  TJi£  Times  L.R.,  208  ;  L.R.  [1899],  1 
Q.B.,  667  ;  68  L.J.,  Q.B.,  455.  InCartwright'scase  the 
appellant  for  19  years  had  been  and  still  was  the  tenant 
and  occupier  of  the  premises  known  as  Hie  Star  and 
Garter  publichouse,  of  which  the  Hull  Brewery  Company 
(Limited)  are  the  owners.  The  appellant  held  the  same- 
pren^ses  under  an  agreement  with  the  Hull  Brewery 
Company  (Limited)  dated  February  16,  1888,  deter- 
minable by  either  party  on  giving  three  months'  notice, 
expiring  at  any  time,  at  a  yearly  rent  of  £350.  By 
the  terms  of  such  agreement  the  appellant  was  bound  to 
purchase  all  liquors  sold  by  him  from  the  landlords  or 
their  nominees.  The  Star  and  Garter  publichouse  was 
a  fully-licensed  pnbliehouse,situate  at  the  comer  of  two 
streets  called  West  Dock*avenue  and  Hessle-road  in  the 
city  and  county  of  Kingston-npon-HuU.  In  both  of  soch 
streets  there  was  a  good  deal  of  traffic  passing  to  and 
fro,  and  the  situation  was  a  good  one  for  the  pnblicbouse- 
trade.  Though  it  was  built  as  an  hotel  no  hotel  businesa 
was  carried  on  on  the  said  premises.  By  the  rate  for 
the  relief  of  the  poor,  now  appealed  against,  which  was 
levied  on  or  about  April  10,  1897,  the  appellant  waa 
rated  on  an  assessment  in  respeet  of  the  said  premise» 


•BapontdbyJ.  Eybb  TnoMPSOir.  Esq.,  Bairisfeer'ai-LMr, 
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^t  £860  gross  estimated  rental  and  £680  net  rateable 
▼aloe.  The  assessment  immediately  prior  thereto  was 
£257  net  rateable  yaloe.  On  Jane  17,1897,  the  appellant 
gmvo  notice  of  appeal  to  the  general  quarter  sessions  of 
the  peace  for  the  city  and  county  of  Kingston-upon- 
Hnll  against  the  said  rate  and  assessment,  on  the 
ground  that  he  was  over-rated.  By  an  agreement  dated 
Deeeinber  18,  1897,  and  made  {inter  alia)  between  the 
appellant  and  the  respondents,  and  by  an  order  of  Mr. 
Justice  Day,  the  matters  of  the  said  appeal  were  by 
consent  ordered  to  be  referred  to  the  arbitration  of 
Walter  Cranby  Byde,  Esq.  ,barrister-at-law,as  arbitrator. 
Hie  arbitrator,after  hearing  the  parties  and  the  evidence 
addueed  by  them,  made  his  award  in  the  form  of  a 
-«peeial  case  for  the  opinion  of  the  Queen's  Bench 
Division  of  the  High  Court  of  Justioe.  On  the  hearing 
before  the  arbitrator  the  respondents  endeavoured  to 
justify  the  assessment  of  £860  gross  annual  value  and 
£680  net  rateable  value  by  :— (1)  cross-examination  of 
the  appellant  as  to  and  evidence  of  his  weekly  takings 
and  payments  ;  (2)  evidence  of  the  actual  number  of 
persons  observed  to  enter  the  appellant's  said  premises 
during  a  certain  period  of  14  days  (during  which  they 
were  under  observation  by  the  respondents)  and  a 
deduction  therefrom  of  the  amount  of  the  annual  trade 
done  upon  the  said  premises  by  the  appellant ;  (3)  valua- 
tions of  the  said  premises  on  the  basis  that  such  an 
annual  trade  is  done  upon  them  and  including  therein 
the  value  of  such  trade.  The  arbitrator  rejecte(|  the 
••ridence  of  and  disallowed  the  cross-examination  of  the 
appellant  as  to  his  weekly  takings  and  payments, 
and  found  as  a  fact  that  : — (1)  the  goodwill 
attaebed  to  the  premises  so  far  as  it  consists  of  the 
personal  connexion  between  the  appellant  and  his 
eostomers  was  non-existent,  or,  if  existent,  of  inappreci- 
able value  ;  (2)  the  personal  qualities  and  capacity  for 
business  or  management  possessed  by  the  appellant  had 
no  efiFect  on  the  trade  done  or  the  profits  made 
in  the  said  premises.  The  arbitrator  further  held 
that  in  Axing  the  amount  of  the  assessment  of 
the  appellant's  said  premises  it  was  lawful  and 
proper  to  take  into  account  : — (a)  the  value  of 
the  trade  already  done  there  ;  (6)  the  value  of  the 
f oodwill  attached  to  the  said  premises  so  far  as  it  eon- 
sists  of  the  probability  that  the  customers  now  resort- 
ing to  the  said  premises  will  continue  to  do  so  whether 
the  appellant  continues  to  occupy  the  said  premises  or 
not.  lliis  decision  was  a£Bj-med  by  the  Court  of  Appeal. 
The  appellant  contended  that  the  order  of  the  Court  of 
Appeal  ought  to  be  reversed  or  varied  for  the  following 
among  etiier  reasons  : — Because  the  said  publichouse 
should  be  valued  without  reference  to  the  goodwill  and 
the  trade  already  done  there  ;  because  the  arbitrator 
bad  in  arriving  at  his  valuation  wrongly  taken  into 
aoeouBt  the  goodwill  of,  and  the  trade  done  at,  the 
eaid  publichouse,  and  wrongly  admitted  evidence  there* 
of  ;  because  the  arbitrator  had  in  fact  in  arriving  at  his 
valuation  wrongly  taken  into  account  the  personal 
capacity  and  skill  of  the  appellant,  and  had  not  con- 
'^ered  solely  the  value  of  the  hereditaments  ;  because 
oa  the  facts  found  by  the  arbitrator  the  said  public- 
house  was  not  exeeptional,  or  in  exceptional  circum- 
so  as  to  make  the  ordinary  prineiples  of  assess - 
applicable. 

Mr.  Balfour  Browne,  Q.C.,  and  Mr.  H.  8.  Cautley 
were  for  the  appellants  ;  Mr.  Bray,  Q.C.,  and  Mr.  R. 
Cunningham  Glen  for  the  respondents. 

LoBD  Macnaohtkn,  in  moving  that  the  appeal 
be  dismissed,  said  that,  speaking  generally,  he  might 
say  the  question  was  one  of  common  sense  and  not 
of  law.  Having  regard  to  the  plain  language  of  the  Act 
of  Parliameiit  their  Lordships  had  to  consider  whether 
the  arbitrator  proceeded  on  the  lines  laid  down  in  the 
statute.    He  had  to  inquire  into   what   was  to  be  done 


in  the  particular  case.  He  was  to  exclude  any  inquiry 
into  profits  ;  and  he  was  right  in  so  doing — ^not  that 
the  profits  would  not  be  an  element  in  arriving  at  the 
amount  of  assessment,  but  because  inquiry  into  profits 
was,  if  possible,  to  be  avoided.  There  was  nothing  a 
tradesman  so  much  disliked  as  such  an  investigation. 
What  the  arbitrator  had  done  was  to  take  into  con- 
sideration the  amount  of  business  of  the  publichouse. 
Was  he  wrong  in  that  ?  Surely  not.  He  was  bound  to 
do  so— accurately,  if  he  could,  roughly  if  he  could  not 
do  so  with  precision.  The  first  thing  the  man  in  the 
street  would  do— if  such  an  expression  were  allowable — 
would  be  to  do  that  which  the  arbitrator  had  done. 
The  judgment  of  the  Court  of  Appeal  was  perfectly 
right. 

LoBD  MoRBis  concurred,  and  observed  that  the  Act 
of  Parliament  leut  no  countenance  to  the  distinction 
which  had  been  set  up  between  exceptional  and  ordinary 
cases.  It  only  required  the  ascertainment  of  what 
would  be  a  reasonable  rent.  A  great  deal  of  artificial 
language  had  been  employed  about  the  hypothetical 
tenant  ;  but  the  question  itself  was  a  simple  one, 
although  no  doubt  the  process  might  be  difiFerent  in  the 
case  of  a  great  undertaking  like  a  railway  and  of 
premises  belonging  to  individuals. 

LoBD  Shand  briefly  expressed  concurrence. 

Lord  Davby,  being  of  the  same  opinion,  demurred  to 
the  distinction  drawn  between  exceptional  and  ordinary 
cases  being  elevated  into  a  principle  of  law,  and  denied 
that  the  authorities  relied  upon  were  intended  to 
establish  any  new  principle  of  evidence. 

LoBD  Bbampton  and  XiORD  Robebtson'  concurred  in 
the  judgment  proposed,  and   the   appeal  was  dismissed. 

The  other  appeals  were  also  dismissed. 

[Solicitors — Rollit  and  Sons,  for  the  appellants ;  J.  W. 
Sykes,  for  the  respondents.] 


Court  of  Appeal   (A.  L.  Smith,  )  1900. 

Collins,  and  Romer,  L.J  J.)      j  March  1. 

MABLOB  V.    BALL.* 

Animal — Animal  force  naturas — Duty  to  keep 
secure — Accident  caused  Ijy  action  of  person 
injured. 

This  was  an  application  by  the  defendant  for  judg- 
ment or  a  new  trial  in  an  action  tried  before  Mr.  Justice 
Phillimore  and  a  special  jury  at  Manchester.  The 
action  was  brought  to  recover  damages  for  personal  in- 
juries snstained  by  the  plaintiff  through  being  bitten  by 
a  zebra  belonging  to  the  defendant.  The  plaintiff  was 
a  working  man.  The  defendant  was  the  proprietor  of 
the  Chadderton-hall  pleasure-grounds,  at  Oldham, 
where  he  kept  an  exhibition  of  wild  animals.  The 
plaintiff  went  with  his  wife  and  his  brother-in-law  to 
see  the  exhibition,  and,  having  paid  for  a<lmission, 
entered  the  gardens.  While  they  were  walking  along 
they  found  the  door  of  a  stable  standing  open,  and  went 
in.  There  were  four  zebras  inside  the  stable,  each  in  a 
separate  stall  and  properly  tied  up  by  a  halter  to  the 
manger.  The  plaintiff  went  up  to  one  of  the  zebras  and 
stroked  it.  The.  animal  kicked  out,  and  the  plaintiff 
being  then  standing  against  the  partition,  the  animal 
pressed  him  through  the  partition,  and  he  fell  into  the 
next  stall,  where  another  zebra  bit  his  hapd,  which 
had  to  be  amputated.  At  the  trial  the  jury  returned  a 
verdict  for  the  plaintiff  for  £175. 

Mr.  MoNTAOcri  Lu»h,  for  ihe  defendant,  in  support 
of  the  application  for  judgment  or  a  new  trial,  con- 
tended that  there  was  no  evidence  on  which  the  defend- 
ant could  be  held  liable.  The  common  law  obligation  of 
a  person  who   kept   animals  fera  natures    was  to  keep  . 

*Beported  bf  F.  G.  BOoKsa.  Esq..  BarrteiBr-at-Lftw. 
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theni  Becore,  or,  in  other  words,  to  prevent  them  from 
getting  loose.  He  was  liable  to  an  action,  if,  in  conse^ 
quence  of  a  failure  on  his  part  to  comply  with  that 
obligation,  any  other  person  was  Injured.  In  such  a 
case  it  was  not  necessary  for  the  plaintiff  to  allege 
negligence.  But  in  this  case  there  had  been  no  failure 
to  comply  with  that  common  law  obligation.  Here 
the  animals  were  kept  secure,  they  were  not  loose. 
The  plaintiff,  therefore,  had  to  allege  negligence,  and 
the  alleged  negligence  appeared  to  be  this — ^that  the 
defendant  did  not  provide  a  keeper,  or  some  physical 
barrier  to  prevent  people  from  meddling  with  the 
animals.  But  this  allegation  did  not  show  a  cause  of 
action  at  all.  There  was  no  authority  for  saying  that 
an  action  lay  for  not  preventing  the  plaintiff  from 
bringing  an  injury  on  himself.  It  was  not  sufficient  for 
the  plaintiff  "hbre  to  show  that  the  door  was  open.  The 
door  being  open  might  be  an  invitation  to  go  in,  but  it 
was  not  an  invitation  to  meddle  by  stroking  the  zebras. 
The  plaintiff  failed  to  show  any  negligence  on  the  part 
of  the  defendant,  and  he  had  no  remedy.  Counsel 
referred  to  **  Filbum  v.  the  People's  Palace  and 
Aquarium  Company  (Limited)"  (25  Q.B.D.,  258)  ;  and 
**  Members  v.  the  Great  Western  Railway  Company  " 
(14  App.  Cas.,  179). 

Mr.  S.  T.  Evans,  for  the  plaintiff,  said  the  founda- 
tion of  the  action  was  that  zebras  were  dangerous 
animals,  and  it  was  the  duty  of  persons  who  kept 
dangerous  animals  to  prevent  them  from  doing  injury. 
The  leaving  the  door  of  the  stable  unlocked  was  a 
default  on  the  part  of  the  defendant.  The  plaintiff  was 
not  in  any  way  warned  that  these  zebras  were  wild 
animals.  The  evidence  taken  altogether  showed  that 
these  zebras  were  kept  ^.n  much  the  same  way  as  horses 
would  ordinarily  be  kept.  He  referred  to  *''  May  v. 
Burdett  "  (9  Q.B.,  101). 

The  Court  allowed  the  application  and  ordered  judg- 
ment to  be  entered  for  the  defendant. 

LoBD  Justice  A.  L.  Smith  said  it  was  conceded  that 
a  zebra  was  a  dangerous  animal,  and  that  by  law  a 
man  who  kept  a  dangerous  animal  must  do  so  at  his 
peril,  and  that  if  any  damage  resulted,  then,  apart  from 
any  question  of  negligenee,he  was  liable  for  the  damage. 
But  that  was  subject  to  this— that  the  person  who  com- 
plained of  damage  must  not  have  brought  the  injury  on 
himself.  Where  the  plaintiff  did  something  which  he 
had  no  buRiness  to  do-r-€.g.f  by  meddling,  as  the 
plaintiff  in  this  case  had  done — then  th»  defendant  was 
not  liable.  That  was  common  law,  and  it  was  also 
common  seuse.  In  **  Filbum  v.  the  People's  Palace 
(Limited)  *'  Lord  Esher  expressly  dealt  with  this  point. 
He  there  said  :— **  It  cannot  possibly  be  said  that  an 
elephant  eomes  within  the  class  of  animals  known  to  be 
harmless  by  nature,  or  within  that  shown  by  experience 
to  be  harmless  in  this  country,  and  consequently  it 
falls  within  the  class  of  animals  that  a  man  keeps  at 
his  peril,  and  which  he  must  prevent  from  doing  injury 
under  any  circumstances,  unless  the  person  to  whom  the 
injury  is  done  brings  it  on  himself."  The  action, 
therefore,  could  not  be  maintained  on  the  common  law 
liability.  The  plaintiff  then  set  up  a  claim  for  negli- 
gence— viz.,  that  the  door  was  not  kept  locked,  and 
that  there  was  no  keeper  at  hand.  The  evidence  showed 
that  the  door  had  been  shut,  but  had  got  opened.  If  the 
plaintiff  had  been  kicked  while  walking  along  the  stable 
an  action  might  hr  ve  lain,  but  the  plaintiff  went  into 
the  stall  and  meJdIed  with  the  animal.  Even  if  the  fact 
of  the  door  being  open  was  an  invitation  to  go  into  the 
stable,  it  was  not  an  invitation  to  stroke  the  animals. 
In  his  opinion  there  was  no  evidence  to  go  to  the  jury, 
and  judgment  must  be  entered  for  the  defendant. 

LoKD  JusTiCK  Collins  said  the  plaintiff's  case  was 
put  on  the  footing  of  these  zebras  being  wild  animals. 
The  duty  of  a  person   who  owned  a  wild  animal,  as  laid 


down  in  **  May  v.  Burdett,"  was  to  keep  it  secnre  at 
his  peril.  The  evidence  in  this  case  all  went  to  riiow 
that  these  animals  were  kept  secure  within  the  «■>— ***"g 
of  that  case.  In  his  opinion  there  was  no  evidence  of 
any  invitation  to  go  and  tamper  with  the  animals. 

LoBD  Justice  Komes  concurred. 

Mr.  MoNTAOUB  Lush  said  the  defendant  would  not 
ask  for  the  costs  either  of  the  action  or  the  appeal. 


Q.B.  Div.         i 
(PhUlimore,  J.)    f 


1900. 
March  1. 

BEAL  AND  MYBTLE  V.  CABTEB.* 

Contract  —  Agreement  —  Construction  —  Land 
Agents — ^Finding  a  purchaser — Commission, 


This  was  an  action  brought  by  Messrs.  Beal  and 
Myrtle,  the  plaintiffs,  against  Mr.  Edward  James  Carter,. 
the  defendant,  both  of  whom  are  auctioneers  and  land 
agents,  to  recover  one-half  of  a  commission  of  £144 
received  by  the  defendant  in  respect  of  the  sale  of  a 
freehold  property  called  Fairlight,  in  Kent. 

Mr.  Oorrie  Grant  appeared  for  the  plaintiffs  ;  and  Mr. 
Dickens,  Q.C.,  and  Mr.  6.  F.  Hohler  for  the  defend* 
ant. 

On  February  25,  1898,  the  plaintiffs  wrote  to  the 
defendant  as  follows  : — **  We  are  seeking  an  unfor* 
nished  house  in  Sussex  for  Mr.  Goddard,to  contain  three 
reception-rooms,  eight  bed-rooms,  bath-room,  stabling, 
and  from  ten  to  16  acres  of  land.  Can  you  send  ii» 
particulars  of  anything  suitable  ?  We  presume  you  will 
divide  commission  with  us  as  usual."  In  reply  the- 
defendant  wrote  :—  **  I  am  obliged  to  you  for  your 
letter  of  yesterday,  and  in  reply  beg  to  send  you  here- 
with^ particulars  of  a  property  I  have  just  been  in* 
structed  to  let  at  Forest  Row,  known  as  Stone-house 
Park.  The  accommodation,  &c.,  seems  to  be  just  what 
yunr  client^  requires,  and  I  need  hardly  say  I  hope  he 
will  take  an  opportunity  of  seeing  the  place,  and  in  the 
event  of  business  ensuing  I  shall  be  only  too  pleased  Uk 
share  with  you  my  commission."  The  negotiatiooB- 
whidh  ensued  with  regard  to  Stone-house  Park  fell 
through.  Negotiations  were  afterwards  entered  into 
between  Mr.  Goddard  and  the  defendant  on  behalf  of 
>Mr.  Trumble,  the  owner  of  Fairlight,  which  resulted  in 
a  contract  for  the  sale  of  that  property  to  Mr.  Goddard. 
The  contract  was  signed  by  the  defendant,  pnrporting- 
to  act  for  Mr.  Trumble,  but,  upon  an  action  for  speciflo 
performance  of  the  contract  being  brought  by  Mr. 
Goddard,  Mr.  Trumble  pleaded  that  the  defendant, 
Mr.  Carter,  had  no  authority  to  make  the  contract  on 
his  behalf,  and  the  action  was  therefore  abandoned.  Mr. 
Carter,  nevertheleiB,  brought  an  action  against  Mr. 
Trumble  for  his  commission,  which  wss  settled  before 
it  came  on  for  hearing,  Mr.  Trumble  paying  the  full 
amount  claimed  (£144)  and  costs. 

Mr.  DiCKBNS,  Q.C.,  on  behalf  of  the  defendant,  con- 
tended that  the  agreement  to  pay  half  commission  wav 
limited  to  commission  paid  in  respect  of  Stone-house 
Park,  and  that  negotiations  with  regard  to  that  pro« 
perty  having  fallen  through,  and  no  commission  having 
become  payable  in  respect  of  it,  the  plaintiffs'  action 
failed.  He  contended  further  that,  even  if  the  agree- 
ment extended  to  other  properties,  the  half  commission 
was  only  payable  in  the  event  of  business  being  trans- 
acted between  one  of  the  defendant's  clients  and  Mr. 
Goddard. 

Mb.  Justice  Phillimobe,  in  giving  judgment,  was  of 
opinion  that,  under  the  agreement  between  the  parties, 
half  of  any  commission  was  payable  to  the  plaintiffs  which 
was  earned  by  the  defendant  in  consequence  of  the  intro- 
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^lociioii  of  Mr.  Goddard  to  the  defendant.  His  Lordship 
did  not  understand  why  Mr.  Trumble  paid  the  commission 
under  the  circnmstances,  hut,  as  he  had  paid  it,  it  did  not 
lie  in  the  defendant's  mouth  to  say  that  the  commission 
was  not  paid  in  consequence  of  the  introduction  of  Mr. 
Odddard.  There  would  therefore  be  judgment  for  the 
plaintiffs  for  the  amount  claimed,  less  £13  12s.  8d., 
being  half  the  excess  costs  paid  by  the  defendant  to  his 
•olicitor  in  the  action  brought  against  Mr.  Trumble. 


1900, 
Marah  1. 


F^ob.,  Divorce,  and  Adm.  Div.  1 
(Gorell  Barnes,  J.)  { 

H.M.S.  SAXSPAREIL.* 

:Ship — C!ollision— Regulations  for  preventing  col- 
lisions— ^Hep  Majesty's  battleships— Merchant 
Shipping  Act,  1894,  sec.  419  (4). 
The  fact  that  the  regalations  with   respect  to 
the  navigation  of  her   Majesty's   ships  are  not 
made  under  the   Merchant  Shipping  Act,  1894, 
may,  in  cases  of  collision  between  such  a  ship  and 
A  vessel   to  which   the   regalations  made  there- 
under apply,  affect  in  some  respects  the  statutory 
liability  imposed  on  the  latter  vessel  by  sec.   419 
(4)  of  the  Act.  

Judgment  was  given  in  this  case,  which  waA  heard 
•on  February  8  (reported  in  The  Time*  for  February 
9),  and  further  argued  on  February  21  (reported  in 
The  Times  for  February  22).  The  facts  of  the  case  and 
^he  nature  of  the  arguments  appear  fully  in  the 
judgment. 

Mr.  Joseph  Walton,  Q.C.,  and  Mr.  Scrutton  appeared 
for  the  plaintiffs  ;  and  the  Attorney- General  and  Mr. 
R.  B.  D.  Acland  for  the  defendant. 

Mr.  Justice  Gorell  Barnes,  in  delivering  a 
written  judgment,  said^: — This  action  arises  out  of  a 
collision  which  took  place  on  August  7,  1899,  between 
the  plaintiffs*  vessel,  the  East  Lothian,  and  her 
Majesty's  battleship  Sanspareil  some  miles  to  the  south- 
ward of  the  Wolf  rock,  whereby  the  East  Lothian  was 
sunk.  The  East  Lothian  was  proceeding  in  tow  of  the 
tug  Sir  W.  T.  Lewis  on  a  voyage  from  Nantes  to  Cardiff 
in  ballast.  The  tug  and  tow  were  on  a  course  of 
N.  9°E.,  and  were  proceeding  at  a  speed  of  about 
six  knots.  The  wind  was  about  south- cast  and 
the  vessel  had  some  sail  set.  The  tug  was  exhibiting  the 
usual  lights  for  a  tug  having  a  vessel  in  tow,  that  is  to 
say,  two  bright  lights  in  a  vertical  line  one  over  the 
other  at  a  distance  of  six  feet  apart,  the  regulation  side 
lights,  and  a  white  light  abaft  the  mainmast  for  the 
sailing  vessel  to  steer  by.  This  last  light,  according  to 
the  regulations,  ought  not  to  have  been  visible  forward 
of  the  beam,  but  in  fact  it  showed  to  some  extent 
forward  of  the  beam.  The  East  Lothian  had  the  regula- 
tion side  lights  and  stem  light.  The  Sanspareil  was 
one  of  a  large  fleet  of  30  ships  of  war  proceeding  up 
Channel.  She  and  the  other  vessels  were  proceeding  on 
the  same  course,  S.  72^  E.,  at  a  speed  of  about  ten 
knots,  and  were  in  the  following  formation  : — The  ships 
were  in  four  lines.  The  distance  between  each  line  was 
about  eight  cables  and  the  distance  from  the  bow  of  one 
vMsel  to  the  bow  of  the  vessel  behind  her  was  about 
two  cables.  The  outer  lines  were  formed  by  cruisers 
and  the  inner  by  battleships.  The  Sanspareil  was  the 
leading  ship  of  the  more  southerly  line  of  battleships, 
fihe  had  all  the  lights  prescribed  by  the  Queen's 
BeguUtions  burning.  Those  on  board  the  East  Lothian 
and  the '  Sir  W.  T.  Lewis  made  out  the  lights  of  the 
fleet  at  a  distance  of  about  six  miles  and  broad  on  the 
fx>rt  bow.    At  first  the  lights  were   taken  to  be  those  .of 

*B«ported  by  Huoh  O.  8.  Dumas,  Esq.,  B«rrist«r-«t-lAw. 


a  cluster  of  fishermen,  but  as  the  tug  and  tow  drew 
nearer  the  lights  were  observed  to  be  the  electric  lights 
of  the  fleet.  The  tug  and  tow  kept  their  course  and 
speed  and  crossed  ahead  of  the  southernmost  line  of 
cruisers.  As  they  drew  near  to  the  Sanspareil  the  helm 
of  that  vessel  was  poi-teil  to  pnss  under  the  stem  of 
the  tug,  but  the  defendant,  who  was  navigating  the  ' 
Sanspareil,  being  under  the  impression  that  the  tug 
was  a  steamer*  proceeding  alone,  ordered  the  helm  of 
the  Sanspareil  to  be  starboarded  as  soon  as  the  . 
Sanspareil  was  in  a  position  to  pass  clear  of  the  tug,  and 
this  was  done.  Shortly  afterwards  the  defendant 
observed  the  red  light  of  the  East  Lothian,  and  the 
engines  of  the  Sanspareil  were  put  full  speed  astern, 
but  she  ran  into  the  East  Lothian  and  sank  her.  This 
action  was  afterwards  brought  by^  the  owners  of  the 
East  Lothian  against  the  defendant.  Lieutenant  Potter, 
to  recover  for  the  damage  sustained  by  them.  At  the 
hearing  of  the  case  the  Attorney -General,  who  appeare<l 
for  the  defendant,  raised  no  technical  defences,  but 
treated  the  case  as  on^  tried  in  the  ordmary  way  between 
the  owners  of  two  vessels.  He  conceded  that  the  helm 
of  the  Sanspareil  had  been  improperly  starboarded  in  the 
circumstances.  This,  in  effect,  means  that  the  Sanspareil 
could  have  passed  under  the  stem  of  the  Eaat  Lothian. 
The  Attorney-General,  however,  contended  that  the 
plaintiffs'  vessel  must  also  be  held  to  blame  on  two 
grounds.  The  first  was  that  the  tug  infringed  the 
regulations  by  exhibiting  a  light  to  guide  the  vessel 
astern,  which  showed  forward  of  the  beam  instead  of 
only  abaft  the  beam.  The  second  was  that  the  tug  and 
tow  mfriuged  the  regulations  by  standhig  on  across  the 
track  of  the  fleet.  With  regard  to  the  first  point,  the 
rule  as  to  the  exhibition  of  a  light  to  a  vessel  in  tow  is 
contained  in  the  second  clause  of  Article  3  of  the 
regulations  for  preventing  collisions  at  sea,  made  in  the ' 
year  1897  by  virtue  of  the  Merchant  Shipping  Act,  1894. 
This  clause  is  as  follows  : — **  Such  steam  vessel  [that 
is,  a  tug]  may  carry  a  small  white  light  abaft  the  funnel 
or  aftermast  for  the  vessel  towed  to  steer  by,  but  such 
light  shall  not  be  visible  forward  of  the  beam."  There 
is  no  doubt  that  there  was  an  infringement  of  this  rule  by 
the  tug,and  that  this  would  affect  the  tow  as  much  as  the 
tug.  The  Merchant  Shippmg  Act,  1894  (57  and  58  Victoria, 
cap.  60),  section  419  (4),  provides  that  *•  where  in  a 
case  of  collision  it  is  proved  to  the  Court  before  which 
the  case  is  tried  that  any  of  the  collision  regulations 
have  been  infringed,  the  ship  by  which  the  regulation 
has  been  infringed  shall  be  deemed  to  be  in  fault, 
onless  it  is  sho^m  to  the  satisfaction  of  the  Court  that 
the  circumstances  of  the  case  made  departure  from  the 
regulations  necessary."  But  it  has  been  held  that  if 
the  infringement  of  a  rule  could  by  no  possibility  have 
contributed  to  a  collision  the  infringement  will  not  be  a 
ground  for  holding  the  vessel  infringing  the  rule  to 
blame.  See  **  The  Fanny  M.  Carvill  "  (IS  App.Cas., 
455)  and  ''The  Duke  of  Buccleuch  "  (A.C.  [1891], 
310).  It  was  orged  by  the  plaintiffs'  counsel  that  the 
infringement  in  this  case  could  not  by  any  possibility 
have  contributed  to  the  collision  in  question.  This  was 
disputed  by  the  Attorney-General,  llie  facts  bearing 
upon  this  point  disclosed  by  the  evidence  appear  to  be 
these.  The  two  towing  lights  forward,  the  white  light 
aft.  And  the  red  light  on  the  tug  and  the  red  side 
light  on  the  East  Lothian  could  be  seen  from  the  Sans- 
pareil from  her  position  forward  of  the  beam  of  the  tug. 
The  defendant  stated  that  he  only  noticed  one 
white  light  forward,  one  white  light  aft,  and 
the  red  dight  on  the  tug,  and  that  he  took  the 
white  light  aft  to  be  the  second  light,  which  a 
steamer  of  a  certain  sixe  may  carry  onder  Article 
2  (e),  and  that,  therefore,  the  tug  was  considered  to  be 
a  steamer  proceeding  alone.  1  cannot  understand  this 
statement,  because  if  one  light   forward  was  noticed  the 
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Other  one  forward  oaght  to  have  been  noticed  too,  and 
tho  small  white  light  aft  waa  an  inferior  light  to  the 
light  which  is  referred  to  in  Article  2  (e).  The  latter 
should  show  at  least  five  miles.  I  understand  that  he 
did  not  see  the  red  light  of  the  East  Lothian  nor  hear 
any  report  of  the  lights  before  the  order  to  starboard 
was  given,  lliere  was  no  evidence  as  to  what  reports, 
if  any,  were  made,  and,  owing  to  the  course  which  the 
case  has  taken,  it  is  not  necessary  for. the  Court  to 
determine  on  what  person  on  board  the  Banspareil  tho 
blame  rests.  Upon  these  facts  the  question  for  con- 
sideration is  peculiarly  one  for  the  Elder  Brethren  of 
the  Trinity  House,  who  have  heard  this  case  as  assessors 
with  me,  to  form  an  opinion  upon.  They  advise  me 
that  in  their  opinion  the  fact  that  the  white  light  aft  on 
the  tug  was  visible  before  the.  beam  of  the  tug  could  by 
no  possibility  have  contributed  to  the  collision.  Whether 
the  white  light  aft  on  the  tug  was  visible  from  before 
her  beam  or  not,  the  other  lights  on  the  tug  and  tow 
should  have  shown  unmistakably  that  they  were  a  tug 
and  her  tow.  Even  if  the  red  light  of  the  tow  were 
not  noticed  at  first,  the  two  towing  lights  forward  on 
the  tug  were  plainly  visible,  and  would  indicate  that 
she  had  a  vessel  in  tow,  whether  the  white  light  aft 
could  or  could  not  be  seen.  Moreover,  there  is  nothing 
unusual  in  a  tug  showing  to  another  vessel  in  certain 
positions  her  two  white  lights  forward,  her  side  light, 
and  her  white  light  aft,  for  the  first  three  are  to  show 
as  far  as  two  points  abaft  the  beam  ana  the  last  may 
show  from  aft  to  abeam,  and  thus  o  ver  two  points  of 
the  circle  on  each  side  the  lights  overlap.  Further,  the 
small  white  light  aft  is,  as  I  have  already  noticed,  a 
different  light  from  the  light  mentioned  in  Article  2  (e). 
The  defendant  says  that  he  concluded  it  was  a  steamer 
proceeding  alone  by  only  noticing  one  white  light  for- 
ward and  one  aft  besides  the  red  light.  I  have  already 
commented  on  this,  and  it  is  to  be  observed,  further, 
that  if  he  only  noticed  one  light  forward  and  no  light 
had  been  visible  aft  the  reason  which  he  gave  for  con- 
cluding that  the  tug  was  a  steamer  proceeding  alone 
shows  that  in  this  case  also  he  would  have  concluded 
that  the  tug  was  a  steamer  proceeding  alone,  so  that 
the  fact  that  the  white  light  aft  was  to  some  extent 
visible  before  the  beam  of  the  tug  really  made  no 
difference  whatever  in  the  case.  The  second  point  raises 
a  question  of  very  considerable  importance.  It  was 
contended  by  the  Attorney-General  that  the  tug  and 
tow  ought  not  to  have  continued  their  course  and  speed 
across  the  course  of  the  fleet,  but  should  either  have 
waited  till  the  fleet  had  passed  across  their  bows  or 
starboarded  their  helms  and  gone  under  the  stem  of  the 
fleet,  and  that  in  continuing  their  course  and  speed  they 
were  guilty  in  the  circumstances  of  an  infringement  of 
the  said  regulations.  The  particular  rules  referred  to 
wore  Articles  19,  21,  27,  and  29,  These  are  as 
follows  !— ••  Article  19.— When  two  steam  vessels  are 
crossing,  so  as  to  involve  risk  of  collision,  the  vessel 
which  hat  the  other  on  her  own  starboard  side  shall 
keep  out  of  the  way  of  the  other. ' '  •*  Article  21.— 
Where  by  any  of  these  rules  one  of  two  vessels  is  to 
keep  out  of  the  way  the  other  shall  keep  her 
course  and  speed.  Note. — When,  in  consequence 
of  thick  weather  or  other  causes,  such  vessel  finds 
herself  so  close  that  collision  cannot  be  avoided  by  the 
action  of  the  giving-way  vessel  alone,  she  also  shall  take 
such  action  as  will  best  aid  to  avert  collision  (see  Articles 
27  and  29)."  ••  Article  27.— In  obeying  and  construing 
these  rules,  due  regard  shall  be  had  to  all  dangers  of 
navigation  and  collision,  and  to  any  special  oircnm- 
stances  which  may  render  a  departure  from  the  above 
rules  necessary  in  order  to  avoid  immediate  danger. '* 
**  Article  29. — Nothing  in  these  rules  shall  exonerate 
*ny  vessel,  or  the  owner,  or  master,  or  crew  thereof, 
from  the  consequences  of  any   neglect  to  carry  lights  or 


signals,  or  of  any  neglect  to   keep   a   proper   look-out,, 
or  of  the  neglect  of   any   precaution   whidi  may  be  re- 
quired by  the  ordinary   practice   of   seamen,   or  by  the 
special  circumstances   of   the   case."    Ifce  substaaoeof 
the  argument  was  that,  although  if  the  Saaspareil  had 
been  navigating  alone,  having  the  tug  and  tow  crosnng 
her  eourse  from  starboard   to  port,'  she  should  keep  out 
of  the  way  of  the  tug  and   tow,    and  they  should  keep 
their  course  and  speed,  unless   and   until  they  might  be 
compelled  to  take  action  as  contemplated  by  the  note  to 
Article  21,  yet  that,  where   the  Sanspareil  was  one  of  a 
fleet  crossing  the   course  of  the   tug   and  tow  in  the 
formation   described   above,    Article    27   apjdied,    and 
Article  21  ought  to  have  been  departed  from  by  the  tog 
and  tow,  because,    owing   to   the   difliculties  which  the 
vessels  composing   the   fleet   would  have  in  the  circum- 
stances in   navigating   for   a   tag   and   tow   coming  in 
amongst  them  and   crossing   their  course,  and  in  avoid- 
ing collision  with  one   another   in  doing  so,  due  regard 
was  not  had  by  those  in  charge   of  the  tug  and  tow  to 
the  dangers  of  navigation  and   collision   and  the  special 
circumstances   w^jeh,   it   was   contended,    rendered  a 
departure  from   the   roles   necessary   in  order  to  avoid 
immediate  danger.  It  was  also  contended  that  Article  29 
applied  for  practically  the  same  reason,  but,  as  this  rule 
does  not  impose  any  obligation  and  merely  provides  that 
nothing  in  the  rules   shall    exonerate  any  vessel,  or  the- 
owner,  or  master,    or   crew   thereof,    from   the  conae- 
quences  of  any  neglect  to    observe   certain   proper   pre- 
cautions, this  contention   was   not  really  pressed.    The 
objections  to  the   argument    were   that   the   articles  in 
question  do  not  apply    so   as   to   render   the  plaintiffs' 
vessel  subject  to  the  statutory  consequences  imposed  by 
section  439  (4)  of  the  Merchant  Shipping  Act,  1894,  and 
that  the  tug  and  tow  were   not    guilty    of  contribatory 
neifligenoe,    and   that   there   was   no    infringement    of 
Article  27  by  the  tug   and   tow   in  the  circumstances — 
that  is  to  say,  that   they   were   right   in   keeping  their 
course  and  speed   and   that   there   was   nothing  in  tho- 
circumstances  which  rendered   it   improper  or  negli^emt 
for  them  to  do  so,    or   to    render  it  necessary  for  them^ 
to  act  as    suggested    by   the    Attorney-General.     First, 
with  regard  to   the   law   applicable   to   the   case.    The 
regulations  for  preventing  Collisions  at  sea,  of  which  the 
articles  above   referred   to    form   part,    were   made  by 
Order  in  Council  in  1897  by  virtue  of  section  418  of  the 
Merchant   Shipping   Act   of    1894,  which  provides  that 
regulations  so  made   shall   have   effect   as  if  enacted  in 
that  Act,  and  also  applies  them,  together   with  the  pro- 
visions of  the  Act  relating  thereto,  or  otherwise  relating 
to  collisions,  to  all  foreign  ships  within  British  jurisdic- 
tion, and  they  and  the  said  provisions  of  the  Act  may  by 
section  424  be  applied  by  Order   in  Council  to  the'shipe- 
of  any  country  when  beyond  the   limits  of  British  jaris- 
diction  if  the   Government   of   snch   country  is  willing 
that  they  should  be  so  applied  ;    but  section  741  of  the^ 
Act  enacts  that  the  Act  shall  not,  except  where  specisdly 
provided,  apply  to  ships  belonging   to  her  Majesty,  and 
there  is  no  special   provision  in  the  Act   providing  that 
the  regulations  for   preventing   collisions   at  sea  are  to- 
apply  to   such  ships.     There   are,    however,  precisely 
similar   regulations,    made     in     June,    1899,    for   her 
Majesty's  ships  by   Order   in  Council,  and  these  are  set 
out  in  the  Queen's  Regulations   and    Admiralty  instroc- 
tions.    These  are  not  made  by  virtue   of  the  said  Act  of 
1894,  but  they   are   word   for    word   the  same  as  those 
made  under  that  Act,  a&d  there  are,  as  I  understand,  in 
addition  certain   special   regulations   for  her  Majesty's- 
ships  with  regard  to  certain  special  lights  and  signals,  to- 
be  used  by  them  only.    Article  18  of  the  regulttions  of 
1897  contemplates  kuch  special   regulations  being  made. 
The  result  is  that,  as  the  regulations  for  preventing  ool- 
li&ions  at  sea  (except  the  special  regulations  just  referred 
to)  are  similar   for   her   Majesty's  ships  and  for  other 
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s,  for  all  practical  purposes  the  navigation  of  all 
'reBDols  open  the  high  seas  and  in  kll  waters  connected 
therewith  narigable  by  seagoing  Tessels  most  be  con- 
ducted as  if  the  same  regolations  applied  to  them. 
Tliifl  is  the  only  reasonable  way  to  treat  the  matter. 
In  my  opinion,  howeTer,  the  fact  that  the. regolations 
-made  with  respect  to  her  Majesty's  ships  are  not  made 
under  and  by  rirtne  of  the  Merchant  Shipping  Act, 
1894,  may,  in  cases  of  collision  between  snch  a  ship 
-and  a  vessel  to  which  the  regulations  of  1897  apply, 
affect  in  some  respects  the  statutory  liability  imposed 
on  the  latter  vessel  by  section  419  (4)  of  the  said  Act. 
Tba»  observation  does  not  apply  to  most  of  the  regula- 
tions which  have  to  be  obeyed.  For  insliance,  an 
infringement  by  the  tug  in  this  case  of  the  rule  with 
regard  to  lights,  would,  as  I  have  already  pointed  out, 
be  visited  by  the  statutory  penaJty  unless  it  could  by  no 
possibility  have  contributed  to  the  collision.  Such  a 
tareach  is  not  affected  by  the  observance  or  non- 
observance  by  the  other  vessel  of  the  regulations 
.applicable  to  her.  But  I  find  a  difficulty  in  applying 
the  statutory  penalty  in  cases  of  collision  between  a 
merchant  vessel  and  one  of  her  Majesty's  ships,  where 
-the  infringement  by  the  former,  which  is  complained  of, 
is  an  infringement  of  the  27th  combined  with  the 
2l8t  Article.  This  arises  from  the  language  of  these 
rules,  and  may  be  pointed  out  by  dealing  with  the  pre- 
4ient  case.  In  navigating  for  each  other  in  the  circum- 
stances of  this  case  and  acting  on  similar  regulations, 
the  Sanspareil  would  have  to  keep  ont  of  the  way 
(Article  19)  and  the  East  Lothian  and  her  tug  to  keep 
their  course  and  speed  (Article  21),  subject  to  the  effect 
to  be  given  to  the  note  to  Article  21  and  to  Article  27, 
and  it  follows  from  what  I  have  remarked  above  that 
it  would  be  neglect  of  good  seamanship  and  navigation 
to  do  otherwise,  and  if  such  neglect  caused  or  contri- 
buted to  the  collision,  the  vessel  infringing  the  regula- 
tions would  clearly  be  held  to  blame.  If,  however,  a 
breach  of  Article  27,  combined  with  Article  21,  by  the 
East  Lothian  and  her  tug  did  not,  in  fact,  contribute  to 
•the  collision,  though  by  possibility  it  might  have  done 
so,  then  to  fix  the  East  Lothian  with  blame  it  is  neces- 
sary to  rely  on  the  statutory  penalty  imposed  by  the 
-said  section  419  (4)  of  the  Act  of  1894,  and  to  con- 
sider strictly  whether  any  of  the  collision  regulations 
referred  to  in  that  section  have  been  infringed  by  her 
or  her  tug.  Now,  in  my  opinion,  the  collision  regula- 
tions referred  to  in  that  section  are  only  those  made  by 
virtue  of  the  Act,  which,  according  to  section  418,  are 
to  have  effect  as  if  enacted  in  the  Act,  and,  as  already 
noticed,  the  Act  does  not  apply  to  her  Majesty's  ships. 
The  Sanspareil,  in  fulfilling  a  duty  to  keep  out  of  the 
way, would,  strictly  speaking,  be  acting  under  Article  19 
of  the  Queen's  Regulations,  and  not  under  the  corre- 
sponding article  of  the  regulations  made  under  the 
Act  of  1894,  and,  strictly  speaking,  the  duty  of  the 
East  Lothian  and  her  tug  to  keep  their  course  and  speed 
according  to  Article  21  of  the  latter  regulations  was 
only  **  where,  by  one  of  these  rules,"  the  other 
vessel  is  to  keep  out  of  her  way.  **  One  of  these 
Tules  "  must  as  a  matter  of  construction  mean  one  of 
the  regulations  made  under  the  said  Act  of  1894,  and 
Article  27  thereof  only  strictly  applies  to  the  obeying 
and  construing  of  the  same  rules.  It  appears  to  me 
necessarily  to  follow  that  the  statutory  provisions  of 
-the  said  section  419  (4)  could  not  apply  in  the  present 
case,  even  if  the  East  Lothian  and  her  tug  did  not  act 
in  accordance  with  Article  27.  There  was  a  further 
point  taken  by  the  plaintiffs  with  regard  to  the  mean- 
ing of  Article  27  of  the  regulations  of  1897.  It  is  this — 
that  that  article  does  not  impose  an  obligation  which  can 
be  infringed,  but  is  to  be  considered  solely  as  in  exonera- 
tion of  the  strict  duties  imposed  by  the  other  articles. 
I  am   not   able  to   agree   with  this  view  entirely.    It 


seems  to  me  that  there  is  an  express  obligation  in  obey- 
ing and  construing  the  rules  to  use  due  regard  to  the 
circumstances  mentioned  in  the  article.  At  the  same 
time  it  is  difficult  to  conceive  a  case  in  which  there 
could  be  a  finding  of  want  of  such  due  regard,  unless  it 
in  fact  contributed  to  the  collision.  So  that  I  fail  to 
see  how  there  can  be  an  infringement  of  Article  27  unless 
there  has  been  default  under  it  which  contributes  to  a 
collision.  For  these  reasons  I  am  uf  opinion  that  in  order 
to  establish  liability  on  the  part  of  the  plaintiffs  for  the 
collision  in  this  ease,  it  is  necessary  to  show  that  there 
has  been  default  on  the  part  of  the  East  Lothian  or  her 
tug  under  Articles  21  and  27  which,  in  fact,  contributed 
to  the  collision.  Even  if  the  tug  and  tow  were  wrong 
in  the  circumstances  in  proceeding  at  full  speed  on 
the  course  they  were  on  at  first,  it  is  clear  that  the 
Sanspareil  could,  by  the  exercise  of  reasonable  care, 
have  avoided  the  collision  without  any  difficulty,  and, 
according  to  well-known  principles,  which  are  stated  in 
a  convenient  form  in  Mr.  Marsden's  book  on  the 
**  Law  of  Collisions  at  Sea,"  page  25,  the  plaintiffs  can 
recover  in  this  case.  I  might  leave  the  case  there,  but 
I  think  it  desirable  to  express  the  view  which  the  Court 
has  arrived  at.  with  regard  to  the  important  question  as 
to  whether  the  tug  and  tow  were  right  or  wrong,  as  a 
matter  of  navigation,  having  regard  to  the  terms  of 
Article  27,  in  proceeding  as  they  did  in  the  circum- 
stances. The  argument  of  the  Attorney- General  upon  this 
point  was  supported  by  a  reference  to  the  following 
notice  to  shipowners  and  masters,  which  has  been  issued 
by  the  Board  of  Trade  for  some  time,  though  the 
masters  of  the  tog  and  tow  stated  that  they  were  not 
aware  of  it.  His  Lordship  then  read  the  notice,  which 
warns  masters  of  single  ships  to  take  timely  measures 
to  keep  out  of  the  way  of,  and  avoid  passing  through, 
a  squadron  of  warships,  and  con  tinned, -^The  Attorney- 
General  did  not  rely  upon  this  notice  as  having  any  bind- 
ing effect  such  as  the  regulations  have,  but  as  support- 
ing his  contention  that  for  a  single  ship  to  stand  on  in 
amongst  a  squadron  was  for  her  to  nm  into  such  danger 
that  she  should  be  held  guilty  of  an  infringement  of 
Article  27  by  so  doing.  There  may  possibly  be  cases  in 
which,  if  a  vessel  were  to  keep  her  course  and  speed 
through  a  sqnadron  of  war-vessels,  which  ought  prima 
fcLcie  to  keep  out  of  her  way,  it  would  be  impossible 
or  impracticable  for  them  to  manoeuvre  so  as  to  ksiep 
out  of  her  way  without  some  or  one  of  them  either 
colliding  with  her  or  with  some  other  vessel  or  vessels 
of  the  squadron,  and  in  such  a  case  the  single  vessel 
may  be  required  to  take  action  to  avoid  the  danger, 
either  by  acting  according  to  the  note  to  Article  21  or 
in  accordance  with  the  provisions  of  Article  27.  But 
there  is  at  present  no  regulation  dealing  in  express 
terms  with  the  case  of  a  single  ship  approaching  a 
squadron  of  war-vessels.  The  general  regulations  for 
all  crossing  steam  vessels  is  that  the  vessel  which  has 
the  other  on  her  starboard  hand  must  keep  out  of  the 
way  of  the  other,  and  that  the  other  vessel  must  keep 
her  course  and  speed  unless  *  the  circumstances  referred 
to  in  the  note  to  Article  21  or  in  Article  27  require 
her  to  act  differently.  It  is  necessary  to  consider  the 
particular  circumstsnces  of  each  case.  I  have  therefore 
taken  the  opinion  of  the  Elder  Brethren  upon  this  point, 
having  regard  to  the  facts  of  the  case,  which  I  have  set 
forth  at  the  commencement  of  this  judgment.  Their 
opinion  is  that  the  position  and  movements  of  the  fleet 
did  not  constitute  such  a  danger  of  navigation  or 
collision,  or  such  circumstances  as  to  render  it 
necessary  for  the  tug  and  tow  to  wait  till  the  fleet  had 
passed  or  to  starboard  and  go  under  the  stem  of  the 
fleet  ;  in  other  words,  they  do  not  consider  that  the 
tug  and  tow  acted  improperly  in  this  case  in  proceeding 
as  they  did,  and  that  the  Sanspareil  and  the  other 
vessels  of  the  fleet  could    without  difficulty  or  danger, 
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tbongh  possibly  not  without  some  inoonTemence,  have 
avoided  them.  Ail  the  vessels,  except  the  SanspAreil, 
in  fact  did  so,  and  the  Sanspareil  would  have  done  so 
without  any  difficulty  if  her  helm  had  not  been  star- 
boarded until  she  was  in  a  position  to  pafis  under  the 
stem  of  the  East  Lothian.  For  these  reasons  I  am  of 
opinion  that  the  plaintiffs  are  entitled  to  judgment. 

His  Lordship  subsequently,  at  the  request  of  the 
Attorney-General,  stayed  the  reference  to  the  registcar, 
assisted  by  merchants-,  to  assess  the  damages,  pending 
an  appeal,  provided  that  notice  of  appeal  were  given 
within  three  weeks. 

[Solicitors— T.  Cooper  and  Co.,  for  the  plaintiffs; 
the  Solicitor  for  the  Treasury,  for  the  defendant.] 


Court  of  Appeal  JA.  L.  Smith,  1 


•  1900. 
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Collins,  and  Romer,  L.JJ.) 

DUBAKT  V.  B0BEBT9  AND  KEIGHLEY,  MAXSTED,  AND  CO.* 

Principal  and  Agent — Undisclosed  principal — 
Liability. 
A  contract  made  by  a  person  in  his  own  name, 
not  purporting  to  make  it  on  behalf  of  a  principal, 
bat  intending  to  act  for  another  in  making  it, 
though  without  authority  from  him,  can  be  ratified 
by  that  other  person  even  though  the  intending 
agent  did  not  disclose  to  the  other  party  at  the 
time  of  making  the  contract  that  he  was  acting 
for  some  one  else.       

This  was  an  application  by  the  plaintiffs  for  a  new 
trial  of  an  action  tried  before  Mr.  Justice  Day  and  a 
juiy.  The  action  was  brought  by  the  sellers  of  wheat  to 
recover  damages  from  the  purchasers  for  breach  of  con- 
tract in  failing  to  take  delivery.  The  contract  with  the 
plaintiffs  had  been  made  by  the  defendant  Roberts,  and 
the  plaintiffs  alleged  that  the  defendant  Roberts,  in 
making  the  contract,  had  acted  as  agent  for  the 
defendants  Keighley,  Maxsted,  and  Co.  The  case  raised 
a  question  of  law  as  to  the  ratification  by  a  principal  of 
a  contract  made  by  an  agent.  So  far  as  regards  this 
question  of  law,  it  must  be  taken  that  Roberts  had 
authority  from  Keighley,  HaxHted,  and  Co.  to  make  a 
contraet  for  them,  but  that  in  making  this  contract  he 
exceeded  their  authority  as  to  price  ;  that  he,  neverthe- 
less, made  the  contract  in  the  hope  that  they  would 
ratify  what  he  had  done  ;  that  he  did  not  communicate 
to  the  plaintiffs  the  fact  that  he  was  acting  for  any 
principal  ;  and  that  Keighley,  Maxsted,  and  Co.  after- 
wards expressed  their  willingness  to  affirm  the  contract 
which  he  had  made.  The  question  was  whether  a  contract 
made  under  such  circumstances,  that  is  to  say,  made  in 
his  own  name  by  one  who  in  fact  has  no  authority  from 
any  principal  to  make  it,  but  who  intends  at  the  time 
to  apply  afterwards  to  a  particular  person  to  ratify 
it,  can  in  law  be  afterwards  ratified  by  that  person. 
At  the  trial  the  learned  Judge  answered  this  question 
in  the  negative,  and  directed  that  judgment  should  be 
entered  for  the  defendants. 

Mr.  Robson,  Q.C.,  and  Mr.  Serutton  appeared  for 
the  plaintiffs  in  support  of  the  application  for  a  new 
trial  ;  Mr.  Carver,  Q.C.,  and  Mr.  Danokwerts,  Q.C., 
appeared  for  the  defendants  Keighley,  Maxsted,  and  Co. 

The  Court,  having  taken  time  to  consider,  gave 
judgment  allowing  the  application  and  granting  a  new 
trial.  Lord  Justice  A.  L.  Smith  dissenting. 

LoBD  Justice  A.  L.  Smith  delivered  a  written 
judgment,  in  the  course  of  which  he  said  : — ^The 
question  in  this  case  is  whether  a  contract  made  by  a 
principal  with  what  I  will  call  an  unauthorised  agent  in 
the  latter*i  name,  which  contract  does  not  purport  or 
profess  to  be  made  by  the  unauthorized  agent  on  behalf 

^Beported  by  F.  G.  BCcker.  Esq.,  Barriiter-at-Law. 


of  any  one  excepting  himself,  and  as  legards  which  con* 
tract  he  has  not  when   he  aaade  it  assumed   to  be  acting 
on  behalf  uf  any   one    excepting   hims«lf ,    is  capable  of 
being   ratified   by  a    stranger   if   it   be  shown  that  tbe^ 
unauthorixed   agent  had  at  the  time  lie   made  the  con- 
tract the  undeclared   intention  in  his   own   mind   of 
making   the   contract   for   a   person     who   had    never 
authoriied  him  to  make  it.    It  was  said    by  the  learned 
counsel  for  the  appellants  that  this   question   had  never 
been   decided,     and   tiiat   the   law     was   that,    if   aa 
unauthoriied  agent — i.e.,  any  one— had  in  his  own  mind, 
when   he   entered  into   a   contract   with  another,  the 
undeclared   intention  of  making  it  on  behalf  of  himself 
and  of  some  other  person, or  of  some  other  person  alone, 
that   other     person     could     ratify     the   act     of     the 
imauthorised  agent  and  become  as  if  he  had  been  a  party^ 
to  the  contract  a6  initio.      It  struck   me,  when  I  heard 
this  proposition  put  forward   by  the  appellants'  counsel, 
that  it  was  not  in   accord   with  my   recollection  of  the 
law  ;  for  I  thought  it  had  been  long  ago  well  engrained 
into  the  law  that  a  stranger  in  such  circumstances  could 
not  ratify,   and,    having   had   my  memory  refreshed  at 
great  length  by   the  cases   upon   the  subject,  I  find  that 
my  recollection   has   not   played   me   false.    It  will  be 
seen  hereafter  that    very    learned   Judges  over  and  over 
again  have  stated   the   law  as   regards  ratification  to  be 
that,  unless  the  contract  made  by  the  unauthorised  agent 
purports  or  professes  (which  in  my  judgment  is  the  same 
thing)  to  have  been   entered   into  on  behalf  of  another, 
or  the  unauthorized  agent,    when  he  made  the  contract » 
assumed  to  be    making  it  on  behalf  of  another,  then  the 
contract  made  by  the   unauthorized  agent  is  not  capable 
of     being     ratified     by   a   stranger     to    it  ;     for     to 
be     capable     of     being     ratified     the     contract   must 
purport     or     profess     to     have     been     entered     into 
by    the    unauthorized    agent     on     behalf   of     another, 
or  the  agent  most  have   assumed   by  what   he  did  when 
he  entered  into   the   contract   to    have    been  acting  on 
behalf   of    some   person   who    afterwards   proposes   to 
ratify.     I  find  that    every   learned  Judge  who  has  dealt 
with  the   question   during    the    last  three-quarters  of  a 
century  has  affirmed   the   doctrine  of  ratification   to  be 
as  above  stated,  with  a   most    remafrkable  unanimity  of 
opinion,  and  there   is   only  one  solitary  instance  to  the 
contrary  to  be  found   in   the  books— vi^.,  the  judgment 
of  Lord  Chief  Justice  Cockbnm  in  the  case  of  *^  Mathe- 
son  V.  Kilbum,''  mentioned   in   the  notes  to  **  Armory 
V.  Delamirie,"  in  *'  Smith's   Leading   Cases,"  Vol.  I. 
There   Lord   Cairns   and   Lord   Justice   Brett   differed 
from   the   Lord   Ch\ef   Justice,    and,   in   my  opinion,, 
decided  the  puint  now   raised   in  this  case  adversely  to 
the  appellants.    I   find   that   my   brothers   Collins  and 
Romer  are  of  opinion   that   this  doetrine  of  ratification 
has  never  yet   been   decided,  and   they  think  that  it    is 
therefore    necessary   to   begin   ab  ovo,    and  go  back  to 
the  Roman  law   and   other  ancient   works   to   try  and 
ascertain   what   is   or   ought   to   be   the  law  ppon  th* 
subject  and  to  see   whether  what  all  the  learned  Judges 
(with  the  one  exception)  have  been  saying  thronghont  the 
last  century  is  correct  or   not.    His  Lordship  then  dealt 
with  the  English   authorities   and   the   text-books,  and 
continued, — It   will    be   seen   that   every   one   of   the 
learned  Judges  whose  judgments  I  have  cited  from,when 
dealing  with  the   question    of   ratification,  have  always 
used  the  following   expressions   as   to   when  a  contract 
made  by  an  unauthorized  agent  is  capable  of  being  rati- 
fied by  a  stranger.    The   contract  must  (a)  have  **  pro- 
fessed "  to  have  been   made  on  behalf   of  another  ;  (6) 
have  *'  purported  "  to   have   been   made   on  behalf  of 
another  ;  (c)  have  been  made  on  behalf  of  another  ;  {d) 
have  been   made   in   the  name   of  another  ;  or  (e)  the 
agent   must   have    "  assumed     to     act   on   behalf   of 
another  *  *  ;  every  one  of  which  expressions,  in  my  judg- 
ment, is  wholly  inconsistent  with  an  unauthorized  agent 
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keeping  locked  ap  in  his  own  mind  a  more  ondeelftred 
intflotion  that  another  shall  afterwards  participate  in 
the  contract.  In  my  judgment  upon  this  doctrine  of 
latificaiion  the  law  has  been  settled  for  years.  If  I 
were  to  accede  to  the  appellants'  contention,  I  should 
have  to  differ  and  disagree  with  Lord  Wensleydale  in 
the  House  of  Lords, with  the  Exchequer  Chamber — which 
I  could  not  do,  if  I  desired  to  do  so,  which  I  do  not — 
with  the  Court  of  Appeal,  consisting  of  Lord  Cairns, 
Lord  Chief  Justice  Cockbum,  and  Lord  Justice  Brett — 
to  which  the  same  remark  applies — with  the  full  Court 
of  Common  Pleas  presided  over  by  Lord  Chief  Justice 
Tindal,  with  the  full  Court  of  the  Exchequer  presided 
over  by  Baron  Rolfe,  and  then  with  Baron  Park,  before 
he  went  to  the  House  of  Lords,  Mr.  Justice  Holroyd, 
Chief  Justice  Erie,  Mr.  Justice  Willes,  Mr.  Justice 
Blackburn,  Baron  Wilde,  Baron  Martin,  Baron  Amphlett, 
and  last,  but  not  least.  Lord  Justice  Bowen.  With  all 
submission  to  my  learned  brothers  who  disagree  with 
me,  I  think  even  if  I  had  the  courage  to  try  to  differ 
with  all  these  very  learned  Judges,  which  I  have  not, 
it  would  not  only  be  uselcKS,  but  it  would  be  most  mis- 
chievous at  this  date  to  try  to  overturn  what  for  years 
hss  been  laid  down  as  law  by  these  most  eminent  Judges 
without  a  single  discordant  voice,  with  the  exception  of 
Lord  Chief  Justice  Cockbum's,  and  in  my  judgment,  for 
the  reasons  above,  this  appeal  should  be  dismissed.  As 
my  brothers,  however,  disagree  with  me,  the  action 
must  go  down  for  a  new  trial. 

Lord  Justice  Collins  read  the  following  judg- 
ment : — The  question  raised  by  this  appeal  is  whether  a 
contract  made  by  a  person  in  his  own  name,  but  intend- 
ing to  act  for  another  in  making  it,  though  without 
authority  from  him,  can  be  rati6e<l  by  that  other  per- 
son, unless  the  intending  agent  disclosed  to  the  other 
piarty  at  the  time  of  making  the  contract  that  he  was 
^Msiing  for  some  one  else.  Roberts,  the  intending  agent 
ii&  this  case,  did  not  disclose  to  Durant,  the  seller,  that 
lie  was  acting  otherwise  than  for  himself,  and  Mr. 
•^ixstiee  Day  appears  to  have  held  that  such  non- 
di«olosure  rendered  the  contract  incapable  of  ratification 
t>y  the  other  defendants.  In  other  words,  that  there 
be  no  ratification  by  an  undisclosed  principal — I 
undisclosed  in  the  sense  that  the  existence  of  a 
»K-aiicipal  has  not  been  disclosed  at  thfi  time  of  making 
K^^  contract.  This  being  the  ground  of  decision,  it  is 
f^Tfc -material  to  consider  whether  there  would  be  any 
-i-Cereoce  as  to  the  possibility  of  ratification  where  the 
^^ending  agent  who  contracts  as  principal  knows  that 
^  has  no  authority  or  that  he  is  ^exceeding  a  given 
^^^hority,  and  the-  case^  where  he  is  under  a  mistaken 
^-Xief  that  he  has  authority,  since  the  right  of  ratifica- 
^«=^n  is  negatived  in  ei^er  case.  For  reasons  which  I 
m  H  give  more  in  detail  later  on,  I  think  the  point  has 
^^%rer  beeQpactually  decided,  though  there  are  numerous 
^^<^ta  upon  it,  which  have  become  the  foundation  of 
*^^.temeuts  in  text-books  more  or  less  adverse  to  the 
pki^)ellants'  contention  ;  but  it  is'raised  now  for  actiml 
^^'^sision,  and  I  think  it  cannot  be  satisfactorily  deter- 
^-^^led  without  examining  how  far  these  dicta  are  con- 
^■Wmaot  with  principle,  and  if  not,  whether  they  have 
'^^iin  acted  upon  for  so  long  as  to  render  it  undesirable 
^^»  this  Court,  at  all  events,  to  interfere  with  them. 
^  is  clear  law  that  an  act  done  or  a  contract  made  by  a 
"^^von  stating  that  he  is  acting  for  another,  but  with- 
'^x-^  authority,  can  be  ratified  by  that  other.  Wliat, 
■^^n,  ia  the  essence  of  this:right  to  ratify  ?  Does  it 
'^rpend  on  the  intention  with  which  the  act  was  done 
^^  the  would-be  agent,  of  whicti  what  'he  says  at  the 
^iine  is  merely  evidence,or  is  the  open  avowal  of  the  fact 
^'y  him,  not  merely  evidence,  but  itself  an  essential  con- 
ation of  the  right  to  ratify  ?  Ratification  is  equivalent 
^  a  prior  command,  and,  as  between  the  would-be 
•  ^ent  and  the  person  ratifying,  it  can  make  no  possible 


difference  whether  the  former  hat  avowed  hif  intention 
or  not.  Hit  command,  had  it  been  given  beforehand, 
woold  have  been  equally  effectoally  carried  out  whether 
the  agent  had  contracted  in  hif  own  name  or  in  terms 
on  behalf  of  the  principal.  The  intention  to  oontract 
for  the  principal  must  certainly  exist  in  the  mind  of  the 
agent,  since  in  our  law  the  act  of  a  mere  stranger  can- 
not be  ratified.  That  would  be,  not  ratification,  but 
adoption,  which  oar  law  does  not  admit.  But,  given 
intention  existing  in  the  mind  of  the  wonld-be  agent, 
it  seems  impossible  to  suggest  any  reason  why  from  the 
standpoint  of  the  agent  and  the  ratifier  avowal  of  it  to 
the  other  contracting  party  should  be  essential,  unless 
the  rights  of  the  principal  against  the  other  oontracting- 
party  are  affected  by  it.  It  would  seem,  then,  that  the 
reason,  if  •  any,  must  be  sought  in  some  difference 
caused  to  the  other  contracting  party  by  reason  ot  the 
non-disclosure.  But  where  the  law  admits,  as  our  law 
does  admit,  a  x>erson  who  has  authorized  another  to 
make  a  contract  on  his  behalf  to  sue  and  be  sued  upon 
it,  although  he  is  not  named  in  the  contract  and  his 
agent  contracts  as  principal  without  disclosing  that  he 
has  a  principal,  every  person  who  makes  a  contract  with 
another  (excluding,  of  course,  certain  speoial  personal 
contracts)  must  be  taken  to  know  that  he  may  have  to 
deal  with  some  other  person  on  whose  behalf  the  con- 
tract is  made.  He  cannot  complain,  therefore,  of  non- 
disclosure. He  loses  nothing,  and  gains  an  option  of 
suing  either  the  party  named  in  his  eontraot  or  the 
principal  behind  him.  Indeed,  any  ground  of  supposed 
alteration  of  the  position  of  the  other  oontracting  party 
that  might  be  urged  in  support  of  the  view  that  dis- 
closure as  well  as  intention  on  the  part  of  the  agent  is 
necessary  is  succinctly  disposed  of  by  Baron  Rolfe  in  a 
well-known  passage  in  delivering  the  judgment  of  the 
Court  in  '*  Bird  v.  Brown  '*  (4  Exch.,  at  p.  798),  a 
passage  other  parts  ot  which  are  usually  relied  on  in 
support  of  the  necessity  of  disclosure  by  the  agent.  He 
says  ; — **  If  A.  B.  unauthorized  by  me  makes  a  contract 
on  my  behalf  with  J.  S.,  which  I  afterwards  recognize 
and  adopt,  there  is  no  difficulty  in  dealing  with  it  as- 
having  been  originally  made  by  my  authority.  J.  8. 
entered  into  the  contract  on  the  understanding  that  he 
was  dealing  with  me,  and  when  I  afterwards  agreed  to 
admit  that  such  was  the  case  J.  8.  is  precisely  in  the 
condition  in  which  he  meant  to  be,  or,  if  he  did  not 
believe  A.  B.  to  be  acting  for  me,  his  condition  is  not 
altered  by  the  adoption  of  the  agency,  for  he  may  sue 
A.  B.  as  principal  at  his  option,  and  has  the  same 
equities  against  me  if  I  sue  which  he  would  have  had 
against  A.  B."  It  would  seem,  then,  that  neither  from 
the  point  of  view  of  the  ratifier  or  of  the  other 
party  to  the  oontract  is  there  any  solid  reason 
why  disclosure  by  the  would-be  agent  should  be 
essential.  But  it  has  been  suggested  that  the 
nature  of  ratification  itself  presupposes  a  contract 
purporting  to  bind  the  ratifier.  I  can  find  no  such  limi- 
tation in  the  word.  I  think  it  does  involve  the  idea  of 
something  which  was  intended  to  be  done  on  behalf  of 
the  ratifier,  and  which  needs  nothing  but  oonfirmation, 
not  to  create  it  ab  iiUegro,  but  merely  to  give  it 
validity.  It  does  not  involve  the  existence  of  a  contract 
stating  anything  more  on  its  face  than  would  have  been 
necessary  if  there  had  been  actual  prior  authority.  Is 
there  anything  in  the  word  *'  ratification  ''  itself  to 
make  it  inapplicable  to  a  case  where  an  agent,  believing 
he  has  authority,  has  made  a  contract  intending  to  do  it 
for  a  principal  but  in  his  own  name  and  without  disclos- 
ing that  he  is  agent  ?  It  is  clear  law  that  a  contract 
may  be  ratified  by  a  person  unknown  to  the  woold-be 
agent  himself,  who  contracting  in  his  own  name  dis- 
closes the  fact  that  he  is  acting  for  another.  It  cannot 
be  contended,  therefore,  that  it  is  essential  to  ratifica- 
tion that  all  the  terms  of  the   contract  (in  cases  of  oon- 
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tr»cft)  shoald  hsTe  been  already  expressed  either  by- 
words or  in  writing.  This  shows  that  what  is  essential 
is  what  is  intended,  and  not  what  is  expresfed,  and,  so 
kmg  as  the  form  is  capable  of  coTering  what  was  really 
intended,  there  is  nothing  in  the  nature  of  ratification 
itself  to  make  it  inapplicable  to  such  a  case.  The 
doctrine  of  ratification  would  seem,  as  its  name  imports, 
to  have  come  into  our  law  from  a  Roman  source  ;  but, 
-so  far  as  I  am  aware,  no  argument  can  be  drawn  from 
the  Digest  that  the  person  acting  without  authority  in 
the  affairs  of  another  must  avow  that  he  is  acting  for 
him  in  order  to  let  in  ratification.  On  the  contrary,  it 
would  seem  that  the  conUmplatio  was  in  that  as  in  many 
Analogous  cases  the  essential  point.  In  Dig.  3,  5,  11, 
we  find  the  phrase — RatihabUio  conttUuet  tuum  negotium 
quod  tuum  non  erat  ted  tua  contemplations  factum.  The 
instance  to  which  this  observation  is  appended,  the  col- 
lection of  a  debt,  may  have  involved  avowal,  though  I 
am  not  clear  that  it  did,  but  the  point  is  that  eontem' 
pUaio  is  made  the  test.  His  Lordship  then  cited  further 
passages  in  the  Civil  Law,  and  continued  :— In  the  Anon, 
•case,  Godbolt,  109,  following  the  case  7,  Hen. 
IV.,  Hil.  846,  emphasis  is  laid  on  the  intent  with 
which  the  act  sought  to  be  ratified  was  done.  '*  Can 
he,"  says  Chief  Justice  Anderson,  **  so  father  his  mis- 
demeanours upon  another  ?  He  cannot,  for  once  he  was 
a  trespasser,  and  his  intent  was  manifest."  This  seems 
to  point  to  the  intention  being  the  essential  and  the 
manifestation  being  only  the  evidence  of  it,  and  I  think 
this  view  is  confirmed  by  later  authorities.  In  **  Fuller 
V.  Trimwell  "  (2  Leon,  215),  an  action  of  replevin, 
decided  on  the  authority  of  the  case  in  **  7,  Hen.  IV.,'* 
it  was  objected  that  the  averment  that  the  defendant 
took  as  bailiff  to  another  could  not  be  traversed.  The 
Court  say,  ••  and  as  to  that  which  hath  been  objected, 
that  if  this  traverse  be  allowed  the  meaning  of  the 
party  shall  be  drawn  in  question— i.«.,  the  meaning  of 
him  who  took  the  cattel,  the  same  is  not  any  mis- 
chief, for  so  it  is  in  other  cases  as  in  the  case  of  re- 
^ption."  "  Duller 's  Case  "  (1  Leon,  50)  is  to 
the  same  effect.  These  cases  seem  conclusive  that 
the  issue  to  be  tried  is  the  intention.  If  so,  what 
was  said  or  done  at  the  time  would  only  be  material 
as  evidence  of  the  intention  of  which  there  might  be 
other  conclusive  evidence.  And  this  quite  accords  with 
the  attitude  of  our  older  lawyers  in  analogous  cases. 
For  instance,  in  the  case  of  a  person  who,  entering 
under  a  licence  given  by  law  afterwards  abused  it  ; 
**  for,"  says  Coke  in  the  **  Six  Carpenters  Case"  (8 
Rep.,  106a),  **  the  law  adjudges  by  the  subsequent  act 
quo  animo,  or  to  what  intent,  he  entered,  for  acta 
exteriora  indicant  interior  anecreta,**  citing  11,  Hen.  IV. , 
756.  The  passage  in  the  Institutes  where  «Lord  Coke 
quotes  the  maxim  in  the  form  in  which  it  is  current  in 
English  is  quite  consbtent  with  those  early  authorities, 
4md  gives  no  support  to  the  notion  that  actual  state- 
ment by  the  agent  is  necessary.  •*  He  that  receiveth  a 
trespasse  and  agreeth  to  a  trespasse  after  it  be  done  is 
DO  trespasser,  unless  the  trespasse  was  done  to  his  use 
or  for  his  benefit,  and  then  his  agreement  subsequent 
amounteth  to  a  commandment,  for  in  that  case  omnie 
ratihabitio  retrotrahitur  et  mandato  (equiparatur.**  Of 
the  more  modem  cases  the  earlier  ones  follow  on  the 
same  lines.  His  Lordship  then  referred  to  **  Hull  v. 
Pickersgill  "  (1  Brod.  and  B.,  282),  •*  Soames  ▼. 
Spencer  "  (1  D.  and  R.,  32),  »*  Foster  v.  Bates  "  (12 
M.  and  W.,  226),  *•  Wilson  v.  Tumman  "  (6  M.  and 
<>.,  236),  •*  Saunderson  v.  Griffiths  "  (8  D.  and  R., 
643),  ••  Vere  v.  Ashby  "  (10  B.  and  C,  288),  '•  Bird 
V.  Brown  "  (4  Exch.,  786),  •*  Woollen  v.  Wright  " 
(1 H.  and  C,  54),  **  Watson  v.  Swann  "  (11  C.B.,  N.S., 
766),  *•  Ridgway  v.  Wharton  "  (6  H.L.,  296;,  and 
**  Falcke  v.  the  Scottish  Imperial  Company  "  (34 
-Ch.D.,  250).    It  seems  to  me,  therefore,  that  the  sup- 


posed  rule   is   not   based  on  any  sound  reason  ;    that, 
though  supposed   to  be  drawn  from  Roman  law,  it  finds 
no  support   in   Roman   law  ;    that  it  is  opposed  to  the 
early  English  authorities  ;    that  there  is  no  actual  deci- 
sion where  it  was  raised   and  decided  against  the  appel- 
lants .;  that  the  dicta  which  are  supposed  to  establish  it 
were  pronounced   alio   intuitu ,    and   in  many  instaimes 
when  carefully  examined  with  their  context  either  do  not 
support  it  or  involve  the  contrary  ;    and  that  if  it  is  to 
be  supported   at   all    it  must   be   rested  on  grounds  of 
odnvenience   only,    and   not   of    principle.    As  to  con- 
venience, it  is,  no  doubt,    a   rule  of  English  law  that  a 
contract  really  made   for   one  person  cannot  be  adopted 
by  another,    and  there    may   be   room  for  violations  of 
this  rule,  if  it  is   to   depend  on   what  is  passing  in  the 
mind  of  the  person    who  makes   the  contract,  who  is  to 
bo  bound  by  it.    But  if  this   be   an  inconvenience,  it  is 
one  which  the  law  already  tolerates,  in  that  it  allows  a 
contract  for  an    undisclosed   principal    by  a  person  who 
contracts   as    principal    himself  ;  furthermore,  the  case 
would  bo  rare  where   no  other  evidence  would  be  avail- 
able but  the  statement  of  the  agent  himself.    But,  even 
if  there   were   inconvenience,    it   would  not  equal  that 
which  would  be  caused  by  an  arbitrary  limitation  in  tho 
case    of   contracts    for   undisclosed     principals.    Tliat 
it   is   arbitrary   seems   to     me    obvious,    when   it   is 
realized    how   far   the   Uw   has  admittedly  gone,  and 
where   it   is   that,    according     to   the     contention    of 
the    respondents,    it   stops   short.    A    person  may  con- 
tract  in   his   own   name,    and   yet   give  rights  to  and 
against   a   third   person   from    whom     he   had     prior 
authority,    though   he   gave     no   indication    whaterer 
to  the  other    party   to    the   contract   that   such  person 
existed.     He    may    by   a   similar  contract,  bat  without 
prior   authority,  if   he  avows   that   he   intends   to    act 
for   some   one   else,  give   a   right  to  ratify  to  a  person 
whom  he  could  not  name  if  asked,  provided  such  person 
is  capable  of  being  ascertained   and  that  he  answers  the 
description  of  person  for  whom  he  intended  to  oontract. 
What  substance  is   there   then  in  avowal  as  a  vital    fact 
when   the   party   of   whom   avowal   is   required  is  not 
obliged  to  know   the   name   of  the  person  for  whom  he 
intends  to  act,  and    the   standard  by  which  the  right  to 
ratify  is  to  be  tried    is  what  description  of   person  the 
unauthorized    agent   contemplated    at   the   time  of  the 
contract  ?    The    doctrine   of    undisclosed  principal  is  a 
substantive  part  of  the  law    of   agency,  and,  as  far  as  I 
can  trace  it,  it   is   as   old  in  our  law  as  the  doctrine  of 
ratification   itself.    There   is  no  reasop  therefore  why  ii 
should  be  subject  to   an   anomalous  exception.    On  the 
whole,   therefore,   though    I    am   sensible  of  the  great 
weight   due   to  «the   opinion   of   the   two  Judges  who 
formed   the   majority   in    **  Matheson  v.  Kilbum,"  as 
well  as  that  of  my    brother   A.  L.  Smith  in  this  case,  I 
cannot  regard  that   as  a  decision  binding  on  this  Court, 
though  it  is   the   only  case  in  which  the  point  was  ever 
actually   raised   for   determination.     I  am  bound  there- 
fore xo  decide  the  case  in  accordance  vrath  what  I  regard 
to  be  principle  and  common  sense. 

LoBD  Justice   Romkb   read  a  judgment,  in  which  he 
agreed  with  I^ird  Justice  Collins. 

[Solicitors— -Thorowgood  and  Co.,    for  the  plaintiffs  ; 
Chester  and  Co.,  for  the  defendant.] 


Chan.    Div.  )  1900. 

(Cozens-Hardy,    J.)      j  March  2. 

ik   be   the    welsh    whisky    distillery  oompalfy 
(limited).* 

Company— Winding  np— Sorplos  assets— Distri- 
bution by  direction  of  the  Court— Principle  of 
distribution — Shares  not  fully  paid  up. 


^Reported  by  D.  Pitcatrn,  Esq.,  Barrisisr^t  Lsw. 
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His  LOBDSHIP  gave  the  following  judgment  in  a 
summons  reserved  from  the  2l8t  ult.  :— This  is  a 
summons  in  a  voluntacy  liquidation  to  ascertain  the 
principles  upon  which  **  the  surplus  assets  of  the  com- 
pany available  for  distribution  among  the  shareholders  ** 
ought  to  be  distributed,  llie  capital  of  the  company  is 
£100,000,  divided  into  19,960  shares  of  £5  each  and 
200  founders'  shares  of  £1  each.  The  founders*  shares 
are  fully  paid  up  and  some  of  the  ordinary  shares  are 
fully  paid  up,  but  a  large  number  of  the  ordinary  shares 
have  only  £1  15s.  paid  up.  Assets  realised  by  the 
liquidator  are  more  than  sufficient  to  pay  all  debts  of 
the  company  and  costs  of  the  liquidation,  but  they  are 
not  sufficient  to  return  in  full  the  capital  which  has  been 
paid  up.  Clause  6  of  the  memorandum  of  association  is  as 
follows  : — ^The  rights  of  the  members  shall  be  regulated 
as  follows  : — **  (a)  The  net  profits  of  the  company  in  each 
financial  year  shall  be  applied  as  follows,  that  is  to 
say,  there  shall  first  be  paid  thereout  to  the  holders  of 
tlie  ordinary  shares  a  dividend  at  the  rata  of  10  per 
cent,  per  annum  for  each  year  upon  the  amounts  paid 
up  thereon  and  one  moiety  of  the  surplus  net  profits 
shall  belong  to  the  holders  of  the  ordinary  shares  and 
may  be  applied  in  payment  of  a  further  dividend  upon 
<6uch  shares  and  the  other  moiety  thereof  shall  belong  to 
the  holders  of  the  founders'  shares  and  shall  be  applicl 
in  payment  of  a  dividend  upon  such  shares  ;  (6)  all 
moneys  divisible  amongst  the  holders  of  any  class  of 
shares  shall  be  divided  amongst  the  holders  of  such 
class  of  shares  }jro  rata  according  to  the  amount  paid  up 
thereon  for  the  time  being  ;  {c)  any  shares  forming  part 
of  the  original  capital  of  the  company  and  any  shares 
that  may  be  created  by  the  company  may  (but  subject 
always  and  without  prejudice  to  the  rights  of  the 
holders  of  the  founders'  shares)  be  divided  into  different 
classes  and  may  have  such  respective  rights,  preference, 
rank,  guarantee,  or  privilege  or  postponement  over  or  to 
one  another  either  as  to  capital  or  dividend  as  shall  be 
determined  in  accordance  with  the  regulation  for  the 
time  being  of  the  company."  On  the  part  of  the  fully- 
paid  shareholders  it  is  contended  that  the  principle 
•sUblifthed  hy  *'  Ex  parte  Maude  "  (6  Ch.,  51)  and 
**  Birch  V.  Cropper  "  (14  App.  Cas.,  525)  applies  to  the 
present  case.  On  the  part  of  the  shareholders  who  are 
not  fully  paid  it  is  contended  tl^t  clause  6,  subsection 
(6),  of  the  memorandum  negatives  this.  I  am  not 
satisfied  that  8uboction  (6)  relates  to  anything  more 
than  the  net  profits  of  the  company  referreil  to  in  sub- 
section (a).  For  the  presefit  ))urpose,  however,  I  assume 
that  it  extends  to  surplus  assets  distributable  on  the 
winding  up  of  the  company  and  also  to  moneys  which 
may  be  returned  by  virtue  of  an  order  of  the  Court 
reducing  the  capital  of  the  company,  but  in  my  view 
this  assumption  does  not  suffice  to  establish  the  con- 
tention of  the  unpaid  shareholders.  What  is  the  mean- 
ing of  the  words  **  all  moneys  divisible  "  ?  I  think  it 
wrong  to  confine  this  simply  to  the  assets  actually  in  the 
hands  of  the  liquidator.  I  think  it  extends  to  not 
merely  those  as!«ets  but  also  to  the  calls  which  can  be 
made  and  which  for  the  purpose  of  winding  up  must  be 
oonsidered  as  having  been  made  and  paid  upon  the 
holders  of  all  shares  not  fully  paid  up.  I  further  think 
that  the  words  **  according  to  the  amount  paid  up 
thereon  for  the  time  being  '  *  mean  according  to  the 
amount  actually  paid  up  or  which,  having  regard  to 
what  the  liquidator  ought  to  do,  must  be  considered  as 
paid  up.  In  other  words,  the  assets  in  hand  plus  the 
amount  of  imps  id  calls  must  be  divided  between  all  .the 
shareholders  in  the  proportion  of  £5  to  an  ordinary 
shareholder  and  £1  to  the  holder  of  a  founders'  share, 
the  holders  of  unpaid  shares  being  debited  with  the 
amoui\t  of  the  calls  which  they  have  not  in  faet  paid. 
The  conclusion  at  which  I  have  arrived  seems  to  me  to 
follow  from  the   judgment   of   the  Court  of  Appeal  in 


Lowenf eld's  case  (70  L.T.,  3),  and  from  the 
observations  of  Lord  Davey  in  **  Welton  v.  Saffery  " 
([1897]  A.C.,  299),  and  from  the  judgments  of  Mr. 
Justice  Wright  in  **  Re  Anglo-Continental  Corporation^ 
of  Western  Australia  "  ([1898]  1  Ch.,  327)  and  in 
*'  Be  Mutoscope  and  Biograph  Syndicate  "  ([1899]  1 
Ch.,  890).  I  may  observe  that  the  liquidator's  sum* 
mens  asks,  and  properly  asks,  for  directions  as  to  the 
principles  upon  which,  not  the  moneys  now  in  his  hands, 
but  *'  the  surplus  assets  of  the  company  available  for 
distribution  smong  the  sharaholdors, "  ought  to  be 
distributed.  In  my  opinion  those  surplus  assets  must 
be  taken  to  include  the  sums  payable  by  shareholders 
who  have  not  paid  up  in  full.  I  must  therefore  make 
a  declaration  in  accordance  with  the  above  opinion. 
The  costs  of  all  parties  as  between  solicitor  and  client 
will  be  paid  out  of  the  assets. 

Mr.  Maughan  was  for  the  liquidator  ;  Mr.  Muir 
Mackenzie  for  holders  of  shares  fully  paid  up  ;  Mr. 
Younger,  Q.C.,  for  holders  of  shares  partly  paid  up. 

[Solicitors—Rowcliffes,  Rawle,  and  Co.  ;  Woodrooffe 
and  Burgess.] 


Q.B.  Div.  (Grantham  I  1900. 

and  Ridley,  JJ.)      \  March  2. 

THE  QUEEN  Y.  THE  GOVEBNOB  OF  HEB  MAJESTY'S 
PBISOX    AT   HOLLOWAY.* 

Criminal     Law — Extradition — Germany — Obtain- 
ing  goods  by  false  pretences — ^Variation  be- 
tween German  and  English  law.' 
Extradition   should   be  ordered  if  the  deposi- 
tions show  facts  which  would  support  any  offence 
In  our  law  which  is  extraditable. 

In  this  case  cause  was  shown  on  behalf  of  the  Crown 
why  a  writ  of  habeas  corpus  should  not  issue  directed 
to  the  Governor  of  HoUoway  Prison  to  bring  up  Samael 
James  Kohn,  a  prisoner,  before  the  Court  to  be  dealt 
with  by  the  Court  as  it  thought  fit.  The  rule  nisi  was 
made  last  Frida^r,  and  a  report  of  the  case  appeared  in 
The  Times  of  the  following  Saturday.  The  prisoner 
was  arrested  on  January  20  last  upon  an  extradition 
warrant  charging  him  with  obtaining  a  thing  by  false 
pretences  within  the  jurisdiction  of  the  German  Empire^ 
On  February  15,  at  Bow-street,  he  was  oommitted  to 
Hollo wsy  Prison,  in  order  that  he  might  be  delivered 
over  to  the  German  police.  The  offence  for  which  he 
was  oommitted  was  described  in  the  committal  order  as 
**  fraud  by  an  agent  and  larceny  by  a  bailee  (Erlangung 
einer  Saohe  durch  falsche  Vorspiegelungen)."  It 
appeared  from  the  depositions  before  the  magistrate 
that  the  prisoner  was  either  a  Prussian  or  p.n  American 
subject  ;  that  on  January  18  last  in  Berlin  he  obtained 
from  a  jeweller  named  Adolph  Konigsbergert  the 
prosecutor,  a  brooch  set  with  brilliants  valued  at  3,900 
marks,  in  order  to  show  it  to  an  American  lady,  who, 
as  the  prisoner  represented  to  the  prosecutor,  was  likely 
to  purchase  it  ;  and  that  on  the  same  day  he  left  Berlin 
for  Grimsby  without  having  returned  the  brooch.  The 
prisoner's  answer  to  the  cnarge  was  that  he  bought  the 
brooch  from  the  prosecutor  on  credit  with  the  view  of 
selling  it  to  the  American  lady  at  a  profit.  Finding 
that  the  lady  had  left  for  England  he  followed  her.  By 
virtue  of  Article  2  of  the  Extradition  Treaty  of  1872, 
between  the  British  and  German  Governments,  the 
following,  among  other,  crimes  are  crimes  for  whiob 
extradition  is  granted  :— **  (6)  Obtuning  money  or 
goods  by  false  pretences  (Erlangnngen  von  Geld  odes 
anderen  Sachen  durch  falsche  Vorspiegelnngen)  ' '  ;  and 
**  (8)  fraud  by  a  bailee.    .     .    .    agent.     .    .    .    &o." 

*Keported  bj  0.  G.  Wilbraham,  Esq.,  Barrifter-at^Iaw. 
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The  SoLicrroR-GsKBBAL  (with  whom  was  Mr.  H. 
Sutton)  said  that  an  extradition  crime  mast  be  a  crime 
both  in  the  demanding  and  in  the  surrendering  country. 
The  offence  3f  obtaining  money  or  goods  by  false 
pretences  in  German  law  was  wider  than  the  offence 
-called  by  that  name  in  English  law,  and  it  included  cases 
where  there  was  no  intention  to  pass  the  property  in 
the  money  or  goods.  The  evidence  before  the  magi- 
strate supported  the  charge  of  obtaining  goods  by  false 
pretences  in  the  sense  in  which  the  term  was  used  in 
German  law,  but  it  did  not  support  a  charge  of  the 
offence  of  the  same  designation  in  English  law.  llie 
magistrate  accordingly,  in  the  committal  order,  described 
the  offence  as  fraud  by  an  agent  and  larceny  by  a 
bailee,  crimes  which  were  within  section  8  of  article  2 
of  the  Extradition  Treaty,  and  which  according  to 
English  law  were  supported  by  the  evidence  before  him. 
He  was  justified  in  to  doing  by  the  decision  in  **  In 
re  Arton  "  ([1896]  1  Q.B.,  509).  Referring  to  the  evi- 
dence he  contended  that  there  was  evidence  before  the 
magistrate  on  which  he  could  make  a  conmiittal  order, 
and  that,  that  being  so,  there  was  no  pcwer  to  reriew 
his  decision,  see  *'The  Queen  ▼.  Maurer  "  (10  Q.B.D., 
613). 

Mr.  Guy  Stephenson  (with  whom  was  Mr.  J.  P. 
Grain),  in  support  of  the  rule,  contended  that  the 
prisoner,  having  been  arrested  on  a  warrant  charging 
him  with  obtaining  goods  by  false  pretences,  could  not 
be  committed  on  a  charge  of  fraud  by  an  agent  or 
larceny  by  a  bailee.  He  also  contended  that  there  was 
no  evidence  before  the  magistrate  to  support  either  of 
the  charges. 

The  CoUBT  discharged  the  rule. 

Mr.  Jitstice  Grantham  said  that  if  the  case  of 
*'  /n  re  Arton  "  had  not  been  decided  it  would  have 
been  necessary  to  go  more  fully  into  the  arguments 
raised  in  this  case.  According  to  German  law  what  the 
prisoner  was  said  to  have  done  was  obtaining  goods  by 
false  pretenees,  but  it  was  not  so  according  to  English 
law,  but  was  an  offence  of  another  kind.  The  Act  was 
the  same,  but  it  was  called  by  a  differefit  name  in  each 
country.  The  prisoner  was  charged  in  Germany  with 
obtaining  goods  by  false  pretences.  The  magistrate 
simply  changed  the  descnption  of  the  offence  charged 
into  the  description  under  which  the  act  alleged  was 
known  in  English  law.  If  that  could  not  be  done  Ex- 
tradition Treaties  would  be  of  no  value.  He  was  satis- 
fied that  there  was  evidence  on  which  the  magistrate 
eould  commit  the  prisoner. 

Mb.  Justice  Ridley  said  that  he  agreed,  and  that 
he  formed  no  opinion  as  to  whether  the  prisoner  was 
l^illty  or  not  of  the  offence  with  which  he  was  charged. 

[Solicitors— The  Solieitor  for  the  Treasury,  for  the 
Crown  ;  Wilson,  Wallis,  and  Co.,  for  the  prisoner.] 


Q.B.  Div.       \ 

(Mathew,  J.)      } 

PON»fOBD  V.  THE 


*  FINANCIAL  TIBIES 
AND    HART.* 


1900. 

March  2. 
(limited) 


Defamation  —  Libel  —  Newspaper  'report  of  a 
meeting  of  shareholders — Law  of  Libel  Amend- 
ment Act,  1888  (51  and  52  Vict.,  c.  ()4),soc.  4— 
Matters  *'  not  of  public  concern." 


This  was  an  action  by  Mr.  Alexander  Ponsford  for  an 
alleged  libel  which  appeared  in  the  Financial  Timers, 
The  defendants  pleaded  that  it  was  a  fair  and  accurate 
report  of  a  matter  of  public  concern,  and  was  published 
for  the  public  benefit  without  malice. 

Mr.  F.  Dodd  was  for  the  plaintiff  ;  Mr.  Isaacs,  Q.C., 
and  Mr*.  S.  C.  Macaskie  were  for  the  defendants. 

*BeMrtfed  bj  J.  F.  Walker,  Esq.,  Barristflr-at-Law. 


Mr.  Justice   Mathew   read    the  followmg  written, 
judgment  :— This     action     was    brought    for   libellous 
statements  contabed  in  a    report   of   proceedings   at  a. 
meeting    of   shareholders   of  the   National   C^cle   and 
Motor     Car     Insurance      Company      (Limited).      The 
defendants,  as  proprietors  and    publishers  of  the  Finan- 
cial Timet  newspaper,  claimed   privilege   under  51  and 
52  Vict.,  c.  64,  on    the   groonds   that  the  words  com- 
plained of  were  a  fair  and   accurato   report   of  the  pro- 
ceedings of  a  public  meeting,  and  were  published  by  the 
defendants  in  good  faith  and  without  malice,  and  that 
the   matter   published    was  of    public   concern   and  its 
publication  was  for  the  public  benefit.    It  appeared  that 
the  object  of  the  meeting  was  to  obtain  the  co-operation 
of  the    shareholders    to  a  project   for  providing  further 
capital.  The  chairman,  a  Mr.  Tindal,  delivered  a  speech 
in  support   of   the   proposal   and  explained  that  losses, 
which  had  been  incurred  in   the   conduct  of  the  business 
of   the   company,    made   it   necessary   to  raise  further 
capital.    He  offered  the  explanation,  as  it  would  seem, 
in  exoneration   of   the   directors,    that   the   company's 
difficulties  were  due    to    the    misconduct  of  the  plaintiff 
and  others  of  its   officers.    The  substance  of  the  eharge 
against  the  plaintiff  was  that  as  chief  cashier  and  book- 
keeper he  had   conspired    with   his  brother-in-law,  thtf 
secretary,  to    defraud    the   company.     It    was  admitted 
that  this  charge  was  wholly  unfounded,  and  it  appeared 
that   the   plaintiff   had    recovered    a    verdict  with  sub- 
stantial damages  against  Tindal  for  having  procured  the 
publication  of  his  speech  in  the  defendants'  newspaper. 
The   report   was   put   in    and    was   admitted    to    have 
been  inserted    in    good   faith    and    to    be  a  fair  report 
of  the  proceedings.  It  was  contended  by  the  defendants 
that    the    publication    was    privileged     on    the   ground 
that  the  comimny    was   a    iMiblic  company  and  that  the 
meeting  of   shareholders   was   a  public  meeting  for  th^ 
discussion  of  a   subject    of   public   concern    within  the 
meaning  of  the  Act.      For   Uiis    position    reliance    was 
placed    on  *'  Rickett  v.  Sharp  "  (46    Ch.D.,  286)    and 
on  the  last  clause  of  section  4  of   the  Act.     It  seems  to 
me  that  the  report  of  any  statement   made  at  the  meet- 
ing in  question,  ^hich  was  strictly  confined  to  a  discus- 
sion of  the   company's    financial    position,    would   have 
been  privileged.    But  it  does  not  follow  that  a  report  of 
all  that  was  said  in  the  course  of  a  speech  on  the  affairs 
of  the  company  would  he  protected.      Hiis   seems  to  be 
eleariy  the  result  of  the  proviso  in  section  4,  whieh  is  in 
the     following     terms  :— **  Provided,     further,      that 
nothing  in  this   section    oontAned    shall    be  deemed  or 
construed  to  limit  or  abridge  any   privilege   now  by  lavp 
existing,  or  to    protect    the    publication   of  any  matter 
not  of  public  concern  and  the  publication  of  which  is  not 
for  the  public  benefit."     It  was  argued    for  the  defend- 
ants that  full  effect  would    be  given  to    the  proviso     hy 
holding  that  it  applied  only   to  publications,  no  part  of 
which  could  be  shown  to  haVe  been  of  public  concern  or 
to  have  been  of    benefit  to  the  public.     But  the  proviso 
in  terms  applies   to   any  matter   containe<l    in  a  report, 
and,  therefore,  to  any  part  of  a    report    which  was  of  a 
defamatory  character.     In  this  case  the  chairman,  in  hia 
reference  to  the  plaintiff,  was  not  discussing  the  matters 
in  which  the  public  were   intorestod.     He    was   stating 
his  opinion   or   impression   that  the  plaintiff,  who  had 
been  dismissed,  had  been  guilty  of   criminal    conduct  as 
a  servant  of  the  company.    But  such  a  charge  ought  not 
to    influence    any    reasonable    man,    who  contemplated 
either   the   buying    or    selling   of    shares    or  any  other 
basiness  transaction  !|ith  the  company.    It  had  uo  other 
authority   than   the   assertion   of   the    .npeaker,   whose 
knowledge   must  have   been  derived  from    what  he  had 
been   told,  and   who   was   not   unlikely   to  have  been 
misled  by  information  supplied   to   him  for  the  purpose 
of  his  speech.     It   was,    therefore,    not   a   matter  the 
publication  of  which  was   for   the  jiublic  benefit.     Tho 
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charges  agminst  the  plaintiff  were  of  grave  importance 
to  him  and  to  his  accuser,  but  were  no  more  of  poblio 
concern  than  any  other  defamatory  statements  which 
might  or  might  not  be  true.  The  defendants  have  failed 
to  show  that  they  are  protected  by  the  statute,  and  I 
give  judgment  for  the  plaintiff  for  40s.  I  understand 
that  an  arrangement  has  been  come  to  as  to  costs. 
A  stay  of  execution    was   granted    with  a  view  to  an 


[Solicitors— Haslam  and  Hier  Bvans,  for  the  plaintiff  ; 
J.  E.  Liokfold,  for  the  defendants.] 


1900. 
March  2. 


Q.B.  Div.       I 
(Fhillimore,  J.)    f 

BLUM  V.  ANSLBY.* 

Landlord  and  Tenant— Lease— Beyersionary  lease 
— Pablichouse. 
A  took  a  reversionary  lease  of  B*s  premises 
which  were  then  occupied  as  a  fully  licensed 
publiohouse.  Some  years  before  A's  tenancy 
began  the  licence  had  been  forfeited  and  no  fresh 
licence  was  obtained  :  held,  that  A  could  not  re- 
pudiate the  contract. 

In  this  case  the  plaintiff  sued  to  recover  £20  from 
the  defendant,  for  one  quarter's  rent,  due  on  June  24, 
1899,  under  an  indenture  of  lease,  dated  August  10, 
.  1885 1  whereby  a  house  and  premises.  No.  142,  Gable- 
street,  in  the  parish  of  8t.  Qeorge's-in-the-East,  were 
demised  by  the  plaintiff's  predecessor  in  title  to  E. 
Hartshorn,  of  whose  estate  the  defendant  is  the  sur- 
viving executor,  for  a  period  of  50  years  from 
March  27,  1809,  at  a  yearly  rental  of  £80,  paid 
quarterly. 

The  defence  was  that  there  was  an  implied  condition 
in  the  lease  that  the  premises  should  be  maintained 
as  a  fully-licensed  publichouse,  and  that,  the  licence 
having  been  lost  without  the  default  of  E.  Hartshorn  or 
the  defendant,  the  contract  was  at  an  end. 

Mr.  A.  T.  Lawrence,  Q.C.,  and  Mr.  A.  J.  Ashton 
appeared  for  the  plaintiff  ;  and  Mr.  Birrell,  Q.C.,  and 
Mr.  T.  E.  Scrutton  for  the  defendant. 

The  facts  of  the  case  were  as  follows  : — At  the  time 
of  the  making  of  the  lease  of  August  10,  1885,  the 
premises  in  question  were  occupied  by  a  tenant  as  a 
fully-licensed  publichouse  called  The  Shovel.  The  lease 
which  was  granted  by  the  plaintiff's  predecessor  on  that 
date  was  a  reversionary  lease  for  50  years  to  take 
effect  on  the  determination  of  the  tenancy  of  the  then 
tenant,  which  event  would  occur  on  March  27,  1899. 
One  of  the  t«rms  of  the  lease  was  that  the  lessee  should, 
duriog  the  continuance  of  the  term  thereby  granted, 
use  the  demised  premises  aa  and  for  a  fully- licensed 
publichouse  only,  so  long  as  the  necessary  licence 
could  be  obtained  for  that  purpose.  The  licence  was 
forfeited  some  six  years  before  the  date  of  the  com- 
mencement of  the  defendant's  lease  by  the  tenant  in 
possession,  and  no  fresh  licence  had  been  obtained. 
In  these  circumstaoces  the  defendant  declined  to 
pay  rent  for  the  premises,  whose  value  since 
the  loss  of  the  licence  was  greatly  depreciated. 
On  behalf  of  the  plaintiff  it  was  contended  that  the 
defendant  was  liable  tor  the  rent,  on  the  ground  that 
there  was  no  implied  condition  that  in  the  event  of  the 
licence  of  the  premises  having  ceased  to  exist  before 
March  27,  1899,  the  contract  should  be  at  an  end,  and 
also  on  the  ground  that  there  was  no  implied  warranty 
in  the  lease  that  the  premises  should  be  suitable  for  the 
purpose  for  which  they  were  taken.  In  support  of 
this  contention  the  cases  of  **  Tadcaster  Tower  Brewery 
Company  v.  Wilson  "  ([1897]  1  Cfh.,  705),  and  '*  Qillard 

*ileportod  bj  P.  B.  DuaNTo&D.  £•«..  Barrlster-at-Law. 


V.Cheshire  Lmes  Committee,"  (32W.B.,  943)  were 
referred  to.  For  the  defendant  it  was  argued 
that  the  lease  showed  that  what  the  parties  had 
in  their  mind  was  a  lease  for  a  publichouse.  The- 
lease  reeked  of  beer,  and  showed  that  they  in- 
tended that  when  the  irUeresse  termini  came  to  an 
end,  and  the  lease  became  a  lease  in  possession,  the 
publichoose  was  to  be  still  a  publichouse.  No  humane 
being,  in  view  of  the  fact  of  what  the  value  of  the 
house  would  be  otherwise  than  as  a  publichouse,  would 
have  agreed  to  take  it  for  50  years  at  £80  a  year. 
Hie  Court  had  power  on  the  authority  of  **  Taylor  v. 
Caldwell  "  (3  B.  and  S.,  826)  to  consider  not  only  the 
condition  of  things  in  1885,  but  also  in  1899.  Thero 
must  be  read  into  the  lease  an  implied  condition  that 
on  March  27,  1899,  there  should  be  in  existence  subject- 
matter  for  the  covenants  contained  in  it— that  is,  a 
publichonse  ;  and  if  the  corpus  concerning  which  the 
contract  was  made  had  gone,  the  defendant  was 
entitled  to  succeed.  The  following  cases  were  also- 
cited  :— **  Appleby  V.  Myers  "  (L.B.,  2  C.P.,  651)  ; 
**  Howell  V.  Conpland  "  (1  Q.B.D.,  268)  ;  **  Faradme 
V.  Jane  "  (Aleyn,  26). 

Mb.  Justice  Phillimobb,  in  giving  judgment, 
said,  as  he  read  the  lease,  if  there  was  a  warranty 
at  all,  it  was  a  warranty  that  there  was  a  publie- 
house  at  the  date  of  the  making  of  the  lease,  and 
he  could  find  nothing  in  the  document  like  a  warranty 
that  there  should  be  a  publichouse  when  the  lease  came 
into  possession.  The  rights  of  the  parties  were  settled 
when  the  lease  was  made.  It  was  quite  true  that  it  was 
a  reversionary  lease,  and  it  was  quite  true  that  until 
entry  it  was  only  an  inUresse  termini^  but  it  granted  a 
proprietary  interest  which  the  defendant's  predecessor 
was  willing  to  take  on  the  terms  of  the  lease.  Having 
taken  that  proprietary  interest,  he  bound  himself  from 
the  date  of  the  lease,  and  if  a  portion  of  the  con- 
sideration had  been  a  premium  paid  at  the  time  of  the 
lease,  he  (his  Lordship)  had  no  doubt  that  it  could  not 
have  been  recovered.  Although  appreciating  and  recog- 
nising the  decision  in  **  Taylor  v.  Caldwell,"  he  could 
not  say  that  this  case  came  within  it.  No  doubt  a 
great  deal  of  what  was  contracted  for  had  gone,  but  the 
land  remained  and  the  building  remamed,  and,  in  his 
opinion,  there  must  be  judgment  for  the  plaintiff,  with 
costs  on  the  High  Court  scale. 

[Solicitors— Young,  Jackson,  Beard,  and  King,  for 
the  plaintiff  ;  Clapham,  Fitch,  and  Co.,  for  the  de- 
fendant.] 


Court  of  Appeal  (A.  L.  Smith,  | 
•   ".)i 


1900. 
Collins,  and  R'omer,  L.JJ.)  j  March  3. 

MILNEB  V.  GBEAT  NOBTHBBN  BAIL  WAT  COMPANY.* 

Master  and  Servant — Master's  liability  to  servant 
— ^Workmen's  Compensation  Act,  1897. 
Employment  in  a  refreshment-room  at  a  railway 
station  is  not  employment  **  on,  in,  or  about  a 
railway  "  within  the  Act. 


This  was  an  appeal  by  the  employers  from  an  award  of 
the  Judge  of  the  County  Court  of  Northamptonshire, 
holden  at  Peterborough,  in  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897.  The  applicant  for 
compensation  was  Eliza  Milner,  who  was  in  the  employ- 
ment of  the  Great  Northern  Bail  way  Company  as  an 
assistant  barmaid  in  the  refreshment-room  at  Peter- 
borough Station.  On  April  5,  1899,  while  she  was 
dusting  a  counter  in  this  room  in  the  course  of  her- 
duty,  a  framed  advertisement  fell  from  the  wall,  and 
struck  her  on  the  head,  and  caused  her  injury.  The 
County  Court  Judge  made  an  award  in  her  favour  for  £8 
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with  leave  to  her  to  apply  for  furtiier  relief.  Tha 
qaestion  railed  in  the  appeal  was  whether  the  employ- 
mflot  in  which  the  applicant  wat  engaged  was  an 
•employment  to  which  the  Act  applied.  By  section  7, 
sahsection  1,  of  the  Aot,  the  Act  is  to  apply  to  employ- 
ment on  or  in  or  about  a  railway.  And,  by  snbsec* 
tion  2,  **  railway  "  means  the  railway  of  any  railway 
-company  to  which  the  Regulation  of  Railways  Act, 
1873,  applies,  and  **  railway  "  and  **  railway  com- 
pany *'  have  the  same  meaning  as  in  the  Act  of  1878. 
Jtty  section  3  of  the  Act  of  1873  **  railway  ''  includes 
every  station,  siding,  wharf,  or  dock  of  or  belonging 
to  such  railway  and  used  for  the  purposes  of  public 
trafflc.  The  refreshment-room  in  question  was  a  larger 
room  in  the  railway  company's  station  building.  It  opened 
from  the  up  arrival  platform  and  was  accessible  to  the 
public  from  that  platform  only.  It  was  contended  on 
the  part  of  the  employers  in  support  of  the  appeal  that 
.  the  applicant  was  not  employed  in  the  business  of  the 
-company  in  its  capacity  as  a  railway  company.  The 
company  carried  on  business  as  a  railway  company,  and 
it  «lso  carried  on  the  business  of  purveyors  of  food  and 
hotel-keepers.  Those  two  businesses  ought  to  be 
treated  as  quite  distinct,  and  the  Workmen's  Compensa- 
tion Act  only  applied  to  that  business  of  the  company 
which  was  ooneemed  with  tralBo.  On  the  part  of  the 
api^icant  it  was  argued  that  the  case  came  exactly  within 
the  words  of  the  Act.  She  was  employed  in  this  refresh- 
ment-room, which  was  part  ef  the  station,  igid  the  word 
**  railway  "  included  station,  and  therefore  she  «as 
employed  on  a  railway.  It  was  not  necessary^  that 
•each  particular  pert  of  a  station  should  be  shown  to  be 
used  for  the  purposes  of  traffic  before  it  could  be 
brought  within  the  Act. 

Mr.  Montague  Lush  and  Mr.  A.  Clutton-Brock 
appeared  for  the  railway  company  ;  Mr.  T.  H.  Walker 
for  the  applicant. 

The  CouBT  allowed  the  appeal. 

Lord  Justiob  A.  L.  Smith  said  that  in  his  opinion 
a  refreshment-room  did  not  come  within  the  meaning 
of  a  railway  in  the  Workmen's  Compensation  Act 
coupled  with  the  Regulation  of  Railways  Act,  1873. 
By  section  3  of  the  last-mentioned  Act  **  railway  " 
included  every  station  used  for  the  purposes  of  public 
traffic.  The  question  was  whether  this  refreshment-  ' 
room  was  used  for  the  purposes  of  public  traffic,  for 
in  his  opinion  the  section  did  not  mean  every  part  of 
the  station,  but  that  part  of  the  station  which  was 
used  for  purposes  of  public  traffic.  He  thought  that  a 
bookstall  could  not  be  said  to  be  so  used,  neither  could 
an  hotel.  The  learned  County  Court  Judge  had  held 
that  a  refreshment-room  was  used  for  the  purposes  of 
public  traffic.  There  seemed,  however,  to  bo  good 
authority  for  saying  that  this  was  not  correct.  In 
the  case  of  **  South- Eastern  Railway  Company  v. 
Railway  Commissioners  "  (6  Q.B.D.,  586)  the 
question  was  whether  the  Railway  Commissioners 
had  jurisdiction  over  refreshment-rooms.  The  Com- 
missioners had  assumed  such  jurisdiction,  but  the  Court 
of  Appeal  hold  that  they  had  been  wrong  in  doing  so, 
on  the  ground  that  refreshment-rooms  did  not  come 
within  the  meaning  of  *'  facilities  for  the  receiving, 
forwarding,  or  delivering  traffic  upon  the  railway," 
however  desirable  they  might  be  for  the  comfort  or 
convenience  of  passengers.  That  showed  clearly  in 
which  way  the  point  now  before  the  Court  ought  to  be 
decided.  A  refreshment-room  at'  a  railway  station  was 
not  used  for  the  purposes  of  public  traffic,  but  was  only 
for  the  convenience  of  passengers.  The  appeal  must 
therefore  be  allowed. 

LoBD  Justice  Collins  and  Lobd  Jrsrici  Romeb 
delivered  judgment  to  the  same  effect. 

[SolicitorB--Bescoby  and  Williamson,  Retford,  for  the 
applicant  ;  B.  Hill  Dawo,  for  the  railway  company.] 


Court  of  ApfMol  (A.  L.  Smith,  )  1900. 

Collins,  and  Bomer,  L.JJ.)    j  Maich  3. 

RIX80M  y.  PBITCHABJO  AND  BENWIOK.* 

Master  sod  Servant — Master's  liability  to  ser- 
vant— ^Workmen's  Compensation  Act,    1897 — 
Building  less  than  30rt.  in  height. 
The  fact  that  a  building  less   than  30ft.  in 

height  communicates  with  an  adjoining  building 

which  is  over  30ft.  in  height,  does  not  bring  the 

former  within  the  Act. 


This  was  an  appeal  by  the  employers  from  an  award 
of  the  Judge  of  the  County  Court  of  Kent,  holden  at 
Dartford,  in  an  arbitration  under  the  Workmen's  Com- 
pensation Act,  1897.  In  the  High-street  at  Dartford, 
next  to  the  Bull  Inn,  which  was  a  building  over  80ft.  in  . 
height,  there  stood  two  buildings  less  than  30ft.  in 
height,  which  were  formerly  shops.  The  wall  between 
the  inn  and  the  nearer  of  the  two  buildings  was  a  party 
wall.  The  two  buildings  had  been  acquired  by'  the  land- 
lord of  the  inn,  and  a  communication  had  been  made 
between  the  inn  and  the  nearer  building,  which  was 
called  the  beerhouse.  The  landlord  had  recently  deter- 
mined to  demolish  the  two  low  buildings  for  the  purpose 
of  extending  the  main  building  of  the  inn.  Hiis  work 
was  undertaken  by  the  employers,  and  the  applioant,  in 
the  course  of  hi^  employment,  was  wheeling  somo 
rubbish  from  the  houses  which  were  being  demolished  . 
when  he  fell  and  sustained  injuries.  Tho  sole  question 
in  the  case  was  whether  the  applicant  was  employed  on, 
in,  or  about  a  building  which  exceeded  30ft.  in  height 
and  was  being  demolished  within  the  meaning  of  sec- 
tion 7,  subseotlon  1,  of  the  IVorkmen's  Compensation 
Act.  The  County  Court  Judge  held  that  because  the 
beerhouse  was  oonneeted  vrith  the  inn  the  case  oame 
within  the  Act,  and  made  an  award  in  favour  of  the 
applicant. 

Mr.  F.  Low  appeared  for  the  employers  in  support  of 
the  appeal  ;  Mr.  Cyril  Dodd,  Q.C.,  and  Mr.  BaeseU 
Hopkins  for  the  applicant. 

The  Court  allowed  the  appeal. 

Lord  Justice  A.  L.  Smith  said  the  only  question 
the  Court  had  to  consider  was  whether  the  notes  of  the 
evidence  taken  before  the  County  Court  Judge  con- 
tained any  evidence  that  there  was  at  the  time  of  the 
accident  a  building  over  30ft.  in  height  which  was  being 
demolished.  It  was  clear  to  him  that  they  did  not. 
The  applicant  was  engaged  in  pulling  down  the  beer- 
house, which  was  less  than  30ft.  in  height.  The  only. 
building  which  was  over  30ft.  in  height  was  tho  Bull 
Inn,  and  thut  was  not  being  demolished  at  all.  No  part 
of  the  building  which  was  being  demolished  exceeded 
30ft.  in  height.  The  communication  between  tho  beer- 
house and  the  inn  did  not  make  the  smaller  building  a 
part  of  the  larger  building. 

Lord  Justice  Collins  and  Lord  Ju^nci  Bomek. 
concurred. 


Court  of  Appeal  (A.  L.  Smith,  )  1^00. 

Collins,  and  Bomer,  L.JJ.)     |  March  5. 

STSONS  V.  ANDREW   KNOWLES  AND  SONS  (LIMITED).* 

Master  and  Servant — Master's  liability  to  servant 
— ^Workmen's  Compensation  Act,  1897 — **  Aver- 
age weekly  earnings.*' 
A  workman  who  has  worked  for  his  employer 

only  two  days  is  not  within  the  Act. 
To  come  within  the  Act  he  must  have  been  in 

his  employment  not  less  than  two  weeks. 


•Bapovted  bf  F.  G.  BOckbr.  Emi.,  BtfriUflr-at-Lsw. 
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This  was  an  appeal  by  the  employers  from  an  award 
of  the  Judge  of  the  County  Court  of  Lancashire,  hoi  den 
at  Salford,  in  an  arbitration  under  the  Workmen's 
CVmipensation  Act,  1897.  The  employers  were  the 
owners  of  a  colliery  near  Manchester.  The  applicant, 
who  was  a  pitman,  went  into  their  employment  as  a 
piece  worker  at  wages  of  6s.  a  day  on  Tuesday, 
July  18,  1899.  He  went  into  the  pit  and  did  a  day^s 
work.  On  the  next  day,  Wednesday,  there  was  a 
holiday  at  the  pit,  and  the  applicant  did  not  go  to 
work.  On  Thursday  he  went  to  do  another  day's  work, 
and  while  he  was  at  work  he  was  injured  by  the  fall  ot 
a  piece  of  coal.  On  Friday,  July  21,  he  was  paid  Cs. 
for  the  work  which  he  did  on  the  Tuesday ,and  on  Friday, 
July  28,  he  was  paid  6s.  for  the  work  which  he  did  on 
the  Thursday.  The  colliery  week  ended  on  Tuesday  even- 
ing. The  question  was,  what  was  the  right  way  of  calcu- 
lating the  applicant's  *'  average  weekly  earnings  " 
\mder  section  1  (6)  of  the  first  schedule  to  the  Work- 
men's Compensation  Act.  The  County  Court  Judge 
thought  that,  as  the  applicant  had  earned  12s.  within 
seven  days,  his  a'verage  weekly  earnings  were  that  sum, 
«nd  be  made  an  award  for  a  weekly  payment  of  half 
that  sum — viz.,  6s.  By  secti^  1  of  the  schedule  **  the 
amount  of  compensation  under  this  Act  shall  be  (6) 
where  total  or  partial  incapacity  for  work  results  from 
the  injury  a  weekly  payment  during  the  incapacity 
after  the  second  week  not  exceeding  50  per  cent,  of 
his  average  weekly  earnings  during  the  previous  12 
months,  if  he  has  been  so  long  employed,  but  if  not 
then  for  any  less  period  during  which  he  has  been  in  the 
employment  of  the  same  employer,  such  weekly  pay- 
ment not  to  «xceed  £1 . " 

Mr.  F.  H.  Mellob  appeared  for  the  employers  in 
support  of  the  appeal,  and  argued  that  the  applicant 
did  not  come  within  the  Act,  on  the  ground  that  the  Act 
did  not  afford  any  machinery  by  which  compensation 
could  be  awarded  to  him.  It  was  impossible  to  ascertain 
the  average  weekly  earnings  of  a  man  who  had  only 
worked  for  two  days. 

Mr.  JoBBPH  Walton,  Q.C,  and  Mr.  Postlb- 
THWAITB,  for  the  applicant,  argued  that  the  ^ct  was 
not  confined  to  men  who  were  engaged  by  the  week. 
The  words  were  a  **  payment  not  exceeding  50  per 
cent,  of  his  average  weekly  earnings."  Section  1  of 
the  Act  gave  the  right  to  compensation,  and  these  words 
in  ibe  schedule  merely  fixed  a  limit.  The  word 
'*  average  "  only  applied  where  there  was  anything  to 
average  ;  if  there  was  not,  then  the  maximum  sum, 
which  was  not  to  be  exceeded,  was  the  sum  which  the 
man  had  actually  earned. 

The  CouBT  allowed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  this  appeal  raised  a 
qaestion  of  great  importance,  which  was  simply  this— 
whether  a  workman  came  within  the  purview  of  the 
Workmen's  Compensation  Act,  who,  having  entered 
into  an  employment  and  gone  to  work,  was  injured  on 
the  first  day  of  his  employment.  In  this  case  the  work- 
man had  worked  for  two  days,  but  the  question  was  the 
same  whether  the  man  worked  on  two  days  or  only  on 
one  day.  The  facts  were  that  the  applicant  went  into 
the  masters'  employment  on  Tuesday,  July  18,  1899, 
and  did  a  day's  work.  On  Wednesday  the  pit  was  not 
at  work,  and  the  applicant  did  not  go  there  at  all.  On 
Thursday  he  went  into  the  pit  to  do  a  day's  work,  and 
while  he  was  at  work  on  that  day  he  was  injured.  Was 
'be  within  the  Act  ?  It  was  asked  on  behalf  of  the 
Apl^ieant,  Why  should  he  not  be  within  the  Act  P  His 
Lordship  eonld  not  answer  that  question  ;  his  duty  was 
to  consider  whether,  on  the  true  construction  of  the 
words  used  by  the  Legislature,  the  applicant  was  withic 
the  Afit.  Tliey  had  already  held  that  upon  the  words  of 
the  statute  a  painter  painting  the  outside  of  a  house  on 
^  ladder  was  not  within  the  Act,  though  a  buUder  under 


the  same  circumstances  would  be  within  it  ;  though 
why  ihe  one  was  included  and  the  other  excluded  ho 
could  not  say.  The  words  which  they  now  had  to  con- 
sider were  very  important  words— viz. ,  the  words  in 
Schedule  I.  whidi  regulated  the  payment  of  compen- 
sation. His  Lordship  read  subsections  (a)  and  (6),  and 
said  the  question  was  whether  they  embraced  the  case 
of  a  man  who  had  only  been  at  work  a  day,  or  whether 
they  contemplated  that  the  man  should  have  been  at 
work  for  such  a  time  that  his  weekly  earnings  might  be 
averaged.  Mr.  Walton's  argument  cut  the  word 
**  average  "  out  of  the  schedule.  In  his  opinion  the 
Court  was  driven  to  say  that,  in  order  to  come  withiit 
the  Act,  a  man  must  have  been  at  the  time  of  the 
accident  in  his  employment  for  at  least  two  weeks.  If 
he  had  not  been  in  employment  for  two  weeks,  it  was 
impossible  to  give  any  meaning  to  the  words  **  average 
weekly  earnings . " 

LoBD  Justice  Collins  was  of  the  same  opinion.  It 
seemed  to  him  to  be  impossible  to  give  any  decision  od 
this  Act  which  should  be  logical  and  free  from 
anomalies.  The  Legislature  had  not  brought  every 
workman  within  the  Act,  and  they  could  not  speculate' 
on  the  reasons  why  certain  classes  had  been  left  out. 
He  thought  that  the  schedule,  reading  it  in  its  natural 
sense,  contemplated  that  the  relation  of  master  and 
servant  should  have  existed  for  not  less  than  two  weeks.' 

LoBD  Justice  Rombb  said  he  felt  great  doubt  as  to 
this  ease,  but  he  did  not  differ  from  his  learned 
brethren. 

[Solicitors— Rowdiffes,  Rawle,  and  Co.,  agents  for 
FuUagar  and  Hulton,  Bolton,  for  the  employers  ;  Rad- 
ford and  Frankland,  agents  for  Bow  den  and  Widdow- 
■on,  Manchester,  for  the  applicant.] 


Court  of  Appeal  (Lindley,    H.R., 
Bigby  and  Yaughan   Williams 


.) 


■] 


1900. 
March  6. 


THE  ATTOBNBT-OENBBAL  (AT  THE  BELATION  OF  THB 
POWELL  DUFFBYK  STBAM  COAL  COMPANY,  LIMITED* 
AND  ALL  OTHEB  THB  BATEPATEBS  OF  THE  MEBTHYB 
TYDVIL  UNION)  V.  THE  GUABDIANS  OF  THB  MEBTHYB 
TYDVIL  UNION.* 

Poop  Law — ^Relief — Able-bodied  persons  able  to 
obtain    work — Colliers    on     strike — Power   of 
guardians — 43  Eliz.,  c.  2 — 4  and  5  Will.  IV.,  e. 
76—11  and  12  Vict.,  c.  91,  s.  4. 
Guardians  have  no  power  to  grant  relief  out  of 
the  rates  to  able-bodied  men  who  are   able  to 
work  and  can  obtain  work  sufficient  to  maintain 
themselves  and  their  wives  and  families.    Hence 
the  guardians  cannot  grant  relief  to   able-bodied 
colliers  on  strike,  who  might,   had   they  chosen, 
have  obtained  work.    If  guardians  have  made  any 
unlawful  payment  and  it  has   been  disallowed  by 
the  auditor,  the  Local  Government  Board  may, 
under  11  and  12  Vict.,  c.  91,  s.  4,   authorize  the 
allowance  of  such  unlavv^ul  expense.     The   guar- 
dians, however,  may  grant  relief  to  the  wives  and 
children  of  strikers. 

Decision  of  Komer,  J.  (15  The  Times  L.R.9 
303),  reversed.^ 

Judgment  in  this  appeal  was  delivered  this  morning. 
The  appeal  was  brought  by  the  relators  against  a  decision 
of  Mr.  Justice  Romer's,  reported  in  15  The  Times 
L.R,  303.  The  arguments  ou  the  appeal  will  be  foond 
reported    m    Tfie  Times   of    Febroary  9,  10,  14.    Th* 
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appeal  arose  out  pt  the  great  coal  strike  of 
1898,  and  it  raised  a  qnestioii  of  importance  as 
to  the  power  of  the  guardians  of  the  poor  to  apply 
the  rates  in  the  relief  of  the  men  on  strike  and 
of  their  families.  The  facts  were  thus  sammaruEed  by 
the  learned  judge  in  his  judgment  : — ^A  strike  of  col- 
liers occurred,  whereby  many  men  who  were  not  colliers 
were  thrown  out  of  employ.  Many  colliers  and  other 
workmen  in  the  Merthyr  lydvil  Union  applied  for  Poor 
Law  relief.  The  guardians  established  labour  yards  and 
relief  works,  and,  partly  by  these  yards  and  works,  and 
partly  by  gifts  of  food  or  money,  the  necessitous  work- 
men and  their  families  were  relieved.  So  far  as  the 
colliers  were  concerned,  work  was  offered  to  them  in 
neighbouring  collieries,  and  of  this  the  guardians  were 
aware.  The  plaintiffs  alleged  that,  at  any  rate  so  far 
as  related  to  the  colliers  or  other  able-bodied  persona 
who  could  get  work,  the  guardians  ought  not  to  have 
relieved  them.  The  plaintiffs  contended  that  the  pay- 
ments made  to  the  colliers  or  persons  in  the  same  posi- 
tion ought  to  be  disallowed,  and  the  guardians  be 
ordered  to  refund  the  sums  paid.  The  plaintiffs  further 
asked  for  an  injunction  to  restrain  any  further  relief 
being  given  to  such  colb'ers  or  able-bodied  persons. 
The  guardians,  to  provide  for  relief  in  the  union,  had 
in  the  usual  way  issued  orders  for  eontributiona  to  the 
conmion  fund  of  the  union  to  the  overseers  of  the 
parishes  comprised  therein,  and  the  overseers  thereupon 
levied  and  collected  a  rate  in  their  parishes.  The 
plaintiffs  said  that  this  rate  was  higher  than  it  other- 
wise would  have  been  by  reason  of  the  guardians  having 
improperly  relieved  workmen  in  the  manner  above 
stated.  And,  accordingly,  they  asked  for  an  injunction 
to  restrain  the  guardians  from  enforcing  or  receiving  pay- 
ments in  respect  of  such  orders.  The  plaintiffs  also  asked 
a  declaration  "  that  the  establishment  nnd  maintenance 
by  the  defendants  of  labour  yards  or  relief  works  for  the 
purpose  of  providing  outdoor  relief  for  able-bodied 
persons,  to  the  knowledge  of  the  defendants  otherwise 
able  to  maintain  themselves  and  their  families,  and  the 
expenditure  by  the  defendants  of  parts  of  the  common 
fund  of  the  union  for  the  purpose  of  relieving  such  able- 
bodied  persons  and  their  families  constituted  a  breach 
of  the  statutoiy  duties  of  the  defendants  "  as 
guardians.  Ultimately,  at  the  trial,  the  plaintiffs  asked 
only  for  a  declaration  of  this  nature.  Mr.  Justice 
Romer  held  that  the  guardians  had  not  exceeded  their 
powers,  and  he  dismissed  the  action  with  costs. 

Mr.  Neville,  Q.C.,  Mr.  Upjohn,  Q.C.,  and  Mr.  S.  G. 
Lusliington  were  for  the  appellants  ;  Sir  Edward 
Clarke,  Q.C.,  Mr.  Swmfen  Eady,  Q.C.,  and  Mr. 
Alexander  Glen  were  for  the  respondents. 

The  CouBT  allowed  the  appeal. 

The  MA.STES  of  the  Rolls  said,— Under  the  Poor 
Law  statutes  passed  before  1834  the  only  persons 
entitled  to  relief  out  of  the  poor-rates  were  those 
described  in  the  43rd  Elizabeth,  chapter  2,  under  three 
heads — ^namely  (1)  the  children  of  parents  unable  to 
keep  and  maintain  them  ;  (2)  such  persons  who,  having 
no  means  to  maintain  themselves,  used  n*  ordinary  and 
daily  trade  of  life  to  get  their  living  by  ;  (3)  the  lame, 
impotent,  old,  blind,  and  such  others  as  were  poor  and 
not  able  to  work.  The  first  two  of  these  classes  were  to 
be  relieved  by  being  set  to  work.  The  third  alone  were 
to  be  relieved  without  work.  Omitting  children,  and 
speaking  only  of  adults,  the  older  statutes  drew  a  broad 
distinction  between,  first,  the  impotent  poor,  that  is, 
poor  imable  to  work  and  who  were  to  be  relieved  with- 
out work,  and,  secondly,  the  able-bodied  poor,  that  is, 
]X)or  able  to  work  but  unable  to  maintain  themselves. 
These  were  to  be  relieved, but  only  by  being  set  to  work. 
If  a  poor  person  able  to  work,  and  for  whom  work  was 
found  by  the  parish  authorities,  would  not  work,  ho 
became  liable   to   imprisonment   under   section  2  of  the 


statute  of  Elizabeth  and  the  subsequent  Vagrant  Aets  ; 
but  I  can  find  nothing  in  the  statutes  before  1884 
which  entitled  an  able-bodied  person  having  the  means 
of  supporting  himself  to  obtain  relief  from  the  pariah 
authorities  by  being  set  to  work  or  otherwise.  On 
the  other  hand,  orders  for  the  relief  of  poor  persoiis 
were  constantly  quashed  on  the  ground  that  they  were 
not  stated  to  be  impotent.  A  poor  person  able  to- 
work  and  able  to  procure  work  might  become  charge- 
able to  the  parish  by  refusing  to  work  so  long  as  to 
become  physically  unable  to  work  or  by  reducing  his 
wife  and  children  to  such  a  state  as  to  render  them 
chargeable  to  the  parish.  If  he  did  this  he  would  force 
himself  and  them  on  the  rates  and  be  punishable  under 
the  Vagrant  Acts.  This  is  the  true  explanation  of  ih» 
language  used  in  the  Vagrants  Act  of  6  George  IV. , 
chapter  83,  section  3.  It  says,  *'  Every  person  being 
able  wholly  or  in  part  to  maintain  himself  or  herself  or 
his  or  her  family  by  work  or  by  other  means  and" 
wilfully  neglecting  or  refusing  so  to  do,  by  which 
refusal  or  neglect  he  or  she,  or  any  of  his  or  her 
family  whom  he  or  she  may  be  legally  bound  to  main- 
tain, shall  have  become  chargeable  to  any  parish,  "> 
shall  be  deemed  to  be  an  idle  and  disorderly  person, 
and  be  liable  to  imprisonment.  The  penalty  here 
inflicted  is  for  a  wrong  done  by  the  person  imprisoned  ; 
and  the  wrong  done  is  by  becoming  ohargeable  or  by 
rendering  others  whom  he  ought  to  support  chargeable 
on  the  rates  when  he  had  no  '  justification  for  so  doing. 
It  would  be  an  entire  perversion  of  this  statute  to 
construe  it  as  entitling  an  able-bodied  man  who  could 
support  himself  if  he  would  to  relief  of  any  kind  by 
the  parish  authorities.  He  could  demand  no  relief  in 
food  or  work  from  them  if  he  could  obtain  work  and 
could  support  himself  and  his  family  without  their 
assistance.  This  conclusion  as  to  the  effect  of  the  older 
Poor  Laws  is  based  upon  a  carefttl  perusal  of  them,  and 
upon  what  is  to  be  found  in  Digests  and  Treatises,  and, 
in  particular,  upon  the  resolutions  of  the  Judges  iO' 
Lambard's  Eirenarcha  8,  9,  and  10,  which  I  regard  as 
an  extremely  valuable  exposition  of  the  law  by  persons 
thoroughly  well  acquainted  with  it  and  its  working 
in  and  shortly  after  the  reign  of  Elisabeth.  I  have  not 
succeeded  in  finding  any  judicial  interpretation  of  the 
words  *'  Such  persons,  married  or  unmarried,  having 
no  means  to  maintain  them,  as  use  no  ordinary  and 
daily  trade  of  life  to  get  their  living  by."  These  are 
the  words  used  in  section  1  of  the  statute  of  Elisabeth 
to  describe  the  class  of  able-bodied  poor  able  to  procure 
work.  It  must  be  borne  in  mind  that  the  Poor  Laws 
have  nothing  to  do  with  the  regulation  of  labour.  That 
was  provided  for  by  other  statutes  relating  to  labourers 
and  artificers.  The  Poor  Laws  impose  on  the  compara- 
tively well-to-do  the  duty  of  supporting  those  who  by 
reason  of  their  poverty  cannot  maintain  themselves. 
This  being  so,  the  inability  to  maintain  himself  which, 
justifies  an  able-bodied  man  in  requiring  relief  from  the 
Poor  Law  authorities  must,  I  apprehend,  be  a  real 
actual  inability  to  support  himself  on  any  terms  which 
he  can  in  fact  comply  with,  and  which,  as  between  him 
and  the  ratepayers,  do  not  justify  him  in  refusing  to  sup- 
port himself.  He  cannot,  in  my  opinion,  lawfully  justify 
such  refusal  on  the  ground  that  he  cannot  obtain  work 
except  on  terms  which,  as  between  him  and  his  emplqjer, 
he  does  not  consider  reasonable.  What  is  a  reasonable 
agreement  for  a  man  to  enter  into  is  one  thing  ;  what 
is  a  reasonable  justification  for  a  man  compelling  others 
to  support  him  is  quite  another  thing,  but  it  is  the 
latter  alone  which  the  Poor  Law  authorities  ought  to 
consider.  This  is  a  matter  of  the  utmost  importance  ins 
the  present  case,  and,  indeed,  in  all  oases  in  which 
work  can  be  got  on  terms  which  will  enable  a  man  to 
support  himself  and  his  family,  but  which  he  will  not 
accept  because  he  prefers   to   stand   out  in  the  hope  of 
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obiaining  better  tenoi  than  those  offered  hinv  Hie 
fhort  effect  of  the  Poor  Laws  before  1884  I  understud 
to  have  been  as  follows  : — (1)  No  one  who  was  starvinic 
ooold  be  lawfully  refused  relief,  whether  he  was  in  that 
state  by  his  own  faah  or  not  ;  (2)  poor  persons 
physically  nnable  to  work  were  entitled  to  relief  out  of 
the  rates  without  being  set  to  work  ;  (8)  poor  persons 
physically  able  to  work,  but  who  could  not  obtain 
work,  were  entitled  to  relief  by  having  work  found  for 
them  at  the  expense  of  the  ratepayers  if  no  other  work 
could  be  found  ;  (4)  poor  persons  physically  able  to 
work  were  not  entitled  to  relief  in  any  other  way  ;  (5) 
but  poor  persons  able  to  work  and  able  to  procure  it 
might,  by  refusing  to  work,  become  so  weak  as  to  be 
no  longer  able  to  work,  in  which  case  they  became 
entitled  to  relief  out  of  the  rates  and  at  the  same  time 
liable  to  imprisonment.  This  was  an  anomaly,  for  it 
enabled  a  person  to  obtain  a  legal  advantage  by  his  own 
wreng-doing.  Hie  anomaly  was  justified  on  grounds 
of  humanity.  The  penalty  for  refusing  to  work  was 
imprisonment,  not  death  l^  starration.  Under  various 
statutes  passed  in  the  reign  of  George  III.— viz.,  22 
Geo.  III.,  cap.  83,  sections  29-35  (Gilbert's  Act)  ; 
36  Geo.  III.,  cap.  23,  section  1  ;  55  Geo.  III.,  cap. 
137,  section  8  ;  59  Geo.  III.,  cap.  12,  section  2,  out- 
door relief  was  authorized  to  be  given  to  able-bodied 
poor  who  could  not  support  themselves  and  families. 
But  even  when  these  Acts  were  in  force,  and  abased  as 
th^  were,  I  do  not  find  that  they,  or  any  decisions 
upon  them,  authorized  relief  to  able-bodied  poor  who 
could  support  themselves  and  their  families  if  they 
chose  to  do  so.  **  The  King  v.  Hyworth  "  (1  Strange, 
10)  shows  that  before  these  Acts  no  relief 
could  be  lawfully  given  to  saoh  persons,  and 
**  The  King  ▼.  Collett  "  (2  B.  and  C,  334),  decided  in 
1823,  proceeded  on  the  supposition  that  the  law  in  this 
respect  remained  unaltered,  though  the  mode  of 
relieving  able-bodied  poor  who  could  not  obtain  work 
was  left  undecided.  In  1884  the  Poor  Law  wa«  very 
greatly  improved.  Boards  of  guardians  were  formed 
and  a  Central  Poor  Law  Board  was  created  with  very 
Uirge  powers  of  administration.  (See  4  and  5 
William  IV.,  cap.  76.)  But  large  as  those  powers  are, 
I  cannot  find  anything  in  the  Act  of  1834  or  in  any 
later  Act  which  has  enlarged  the  class  of  persons 
entitled  to  relief  under  the  former  statutes.  I  can  find 
no  section  which  entitles  able-bodied  persons  to  sup- 
port out  of  the  rates  if  they  can  obtain  work  and  sup- 
port themselves  and  their  families,  if  they  ciioose  to  do 
so.  Section  54  of  the  Act  of  1834  authorizes  overseers 
to  give  temporary  relief,  but  not  money,  in  cases  of 
sudden  and  urgent  necessity.  The  object  of  this  section 
is  to  enable  overseers  to  act  withoat  reference  to  the 
guardians  in  cases  which  admit  of  no  delay.  The  same 
section  authorizes  justices  to  order  medical  relief  in  case 
of  sudden  and  dangerous  illness.  This  section  has  no 
immediate  bearing  on  the  question  which  has  to  be 
decided  on  this  appeal,  and  would  not  require  further 
notice,  except  for  the  contention  that  the  case  before  n» 
was  one  of  urgent  necessity.  I  will  examine  this  con- 
tention presently.  Having  ascertained  the  classes  of 
persons  entitled  to  relief  under  the  Poor  Law  statutes, 
it  is  necessary  to  discover  whether  the  Local  Govern- 
ment Board  can  authorize  relief  to  be  given  to  persons 
not  entitled  to  demand  it,  and  to  what  extent  this 
power,  if  it  exists,  can  be  exercised.  The  powers  of 
the  Local  Government  Board  (who  now  represent  the 
Poor  Law  Commissioners)  are  very  large  and  must  be 
carefully  examined.  The  enactments  which  confer 
special  powers  upon  them  relating  to  this  subject  are  4 
and  5  WUliam  IV.,  chapter  76,  sections  15,  42,  52,  and 
105,and  11  and  12  Vict.,  chapter  91,  section  4,  amended 
by  29  and  30  Vict,  .chapter  113,  section  5.  Section  15  of  4 
and  5  William  IV. ,  chapter  76,  clearly  confers  no  power  to 
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grant  ^^^  to  any  person  not  entitled  Welief  under  the 
^or  Law  statutes.     It   is   in  express  terms  confined  to 
the  administration  of  relief   according  to  those  statutes, 
and  there  is  a  remarkable   provision   at   the  end  of  the 
section  to  guard  against   the   supposition  that  anything 
in  the  Act  itself   should    enable   the   Commissioners  to 
interfere   in   any   individual   case   for  the   purpose  of 
ordering  relief.    Section   42   of  the  same  Act  relates  to 
regulations  to   be  observed   in   workhouses,  and  haa  no 
direct  bearing   on   this   case.    This   section   in  no  way 
authorizes  relief  to  be  given   to  persons  not  entitled  to 
it  by  law.    Section  52  is  more   important,  for  it  relates 
to  outdoor  relief  and  gives  the  Commissioners  very  wide 
powers.    But  here,  again,  they  are  restricted  to  making 
regulations    declaring  *'  to    what   extent   and  for  what 
period  the  relief   to   be  given  to  able-bodied  persons  or 
to  their  families   in  any   particular  parish  or  union  may 
be  administered  out  of  the  workhouse. ' '    This  language 
assumes  that   the   persons  referred  to  are  entitled  to 
relief,    and   enables   rules  to  be   made   for  their  relieC 
out  of  the  workhouse,  instead   of   in  it.    But  I  cannot 
read   this   section   as   empowering   the   Commissioners 
to  order  relief  to    be  given   to   persons  not  entitled  to 
relief   at  all   under  the   statutes  relating  to  the  poor. 
Section  52,  like  the  others  already  noticed,  gives  powers 
of   administering   those   laws,    but  no  power  to  alter 
th«m.    That   section   enacts   that  relief  given  contrary 
to   the   regulations   shall     be     deemed  unlawful   and 
shall  be  disallowed  in  the  accounts,  but  the  section  con- 
tains a  proviso  enabling  the   local   authorities  to  depart 
from  the  regulations   of  the   Commissioners  in  oases  of 
emergency  and  authorizes  the  Commissioners  to  approve 
of  such  departure,  and  any  relief  so  given  and  approved 
**  if  otherwise  lawful  "  is  not  to  be  deemed  unlawful  or 
be  disallowed.    So  that  even   in   cases  of  emergency  no 
relief  can  be  lawfully  given  except  to  persons  entitled  to 
it  under  the   Poor   Law   statutes.    The  recital  at  tha 
commencement   of   section   52  of  4  and  5  William  IV., 
chapter  76,  refers  to   the   abuse   of  the  powers  to  grant 
outdoor  relief  conferred  by  the   statutes  of  George  III., 
to  which  I  have  already  referred.    But,  bearing  them  in 
mind  and  attending  as  we   ought  to  the  recital  (which,  I 
am  sorry  to  say,  is  omitted  from  the   last  edition  of  the 
revised  statutes),  I  cannot  arrive   at  the  conclusion  that 
the  Commissioners  appointed  under  4  and  5  William  IV., 
chapter  76,  to  carry  ou^'  the  improvements  made  by  it  are 
empowered   to   extend   the   scope     of   the   Poor   Law 
statutes,  and  to  extend  their  application   to  persons  not 
entitled  to  relief  under  them.    This   general  conclusion, 
arrived  at  from  a  study  of  the   language  of  the  sections 
referred  to,  is  strengthened   by   section  105,  which  pro- 
hibits the  removal   of  illegal   rules   by  a  certiorari  into 
any  Court  except  the  Queen's  Bench.    This   shows   that 
the  Commissioners  have  no   legislative  as  distinguished 
from  administrative   power.    If   further   authority   for 
this  proposition  is  wanted  it  is  to  be  found  in  **  Wadd- 
ington  V.  Guardians  of  the  London  Union  *^  (E.  B.  and 
E.,  370  ;  see  pp.  399-400),  where   a  retrospective  rate, 
alleged  to  have  been  authorized  by  regulations  made  by 
the  Commissioners,    was  hehl   illegal.    I   pass  now  to 
another  statute,  which  goes  further  than  any  I  have  yet 
referred  to ;  I  mean  the  11th  and  12th  Victoria,chapter91, 
section  4,  relating  to  the   audit  of   Poor  Law  accounts. 
Under  this  Act  an   unlawful  expenditure   properly  dis- 
allowed by  the  auditor  may,  nevertheless,  be  allowed  by 
the  Commissioners  on   appeal  from  his  decision.    If  the 
Commissioners  find  the  subject-matter  of  the  disallowance 
was  incurred  *'  under   such  circumstances  as  to  make  it 
fair   and   equitable   that   such   disallowance   shall     be 
remitted  "    they   have   the  power  to  remit  it — i.e.,    to 
authorize  the  allowance  of  the  unlawful  and  properly  dis- 
allowed expense.       This   is  a    very  large  power,  which 
is   now  entrusted  to  the  Local   Government  Board,  and 
with  the  exercise   of    which,  when   it  arises,  this  Court 
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inierfem.  But  the  remiflsion  of  the  disallow- 
•iMB  of  an  expense  unlawfully  incnrred  no  more  renders 
Jwwfnl  the  incurring  of  the  ezpeuBe  than  a  pardon  for  a 
i  renders  lawful  tljie  past  criminal  conduct  of  the 
L  pardone.i.  The  power  of  the  Commissioners  to 
allow  an  unlawful  expense  does  not  arise  until  such 
•oqpense  has  been  incurred  and  been  disallowed  ;  and 
if  the  High  Court  has  jurisdlotion  to  prevent  the  im- 
prop«r  expense,  that  jurisdiction  is  not  taken  away  by 
tt»  power  given  to  the  Commissioners  to  allow  the 
•xpense  if  it  has  been  illegally  made.  So,  if  the  illegal 
payment  is  a  ground  for  indictment,  its  allowance  by 
the  Commissioners  will  afford  no  legal  answer  to  the 
iodiotment.  At  the  same  time,  the  existence  of  tiiis 
pufier  ought  to  make  the  Court  very  careful  in  grant- 
ng  injunctions  relating  to  Poor  Law  relief.  Having 
■ow  examined  all  the  statutory  enactments  which  have 
to  be  considered,  I  pass  to  those  regulations  made  by 
the  Commissioners  which  are  applicable  to  the  Merthjrr 
lydvil  Union.  They  are  dated  October  1,  1870,  and 
October  29,  1870.  As  might  be  expected,  they  relate 
io  the  mode  of  administering  relief  to  poor  persons  in 
the  miion.  They  are  purely  administrative  orders  ;  they 
in  no  way  (inadvertently  or  otherwise)  purport  to 
antborize  the  granting  of  relief  to  persons  not  entitled 
to  it.  Article  1  of  the  order  of  October  1,  1870,  says 
that  *•*  every  able-bodied  person  requiring  relief  " 
shall  be  relieved  wholly  in  the  workhouse,  except 
in  certain  specified  cases,  the  first  of  which  is  **  where 
sach  persons  shall  require  relief  on  account  of  sudden 
and  urgent  necessity."  The  expression  **  every  person 
vequhring  relief  ' '  in  the  first  article  cannot  mesn  every 
person  asking  for  relief  whether  entitled  to  it  or  not.  The 
regulations  relate  to  the  working  of  the  Poor  Laws,  and 
the  expression  in  question  must  in  reason  be  confined  to 
tliase  persons  who  are  entitled  to  relief  under  the  Poor 
Iaws,  and  who  require  such  relief.  Again,  the  first 
exception  refers  only  to  such  emergencies  as  require 
•otdoot  relief  instead  of  indoor  relief.  It  lias  reference 
t»  the  necessities  of  those  entitled  to  relief.  It  in  no 
way  enlarges  the  class  of  persons  entitled  to  relief  under 
tlie  Poor  Law  statutes.  If  the  workhouse  is  full,  the 
cxeeption  justifies  giving  outdoor  relief  to  poor  persons 
entitled  to  relief,  who  cannot  be  received  into  the  work- 
hause  ;  and  if  the  workhouse  is  not  full  a  poor  person 
entitled  to  relief  may  need  it  so  urgently  as  to  entitle 
bim  to  outdoor  relief  before  he  can  reach  the  work- 
house. But  to  construe  the  exception  as  justifying  relief 
in  any  shape  to  persons,  few  or  many,  who  are  not 
entitled  to  any  relief  at  all  is  entirely  to  mistake  the 
•bject  of  the  exception  and  to  put  upon  its  language  a 
meaning  which  it  will  not  bear.  The  order  or  regulation 
•f  October  29,  1870,  is  again  a  merely  administrative 
order  directing  how  outdoor  relief  is  to  be  given  to  the 
poor  entitled  to  it.  As  I  understand  the  order,  outdoor 
relief  is  only  to  be  given  to  the  able-bodied  poor  who 
are  entitled  to  relief  and  who  will  do  a  certain  amount 
•f  work.  But  if  they  comply  with  that  condition  they 
are  entitled  to  such  relief  for  themedves  and  their 
families  partly  in  food,  clothing,  and  articles  of  neces- 
nty  and  partly  in  money  as  stated  in  the  order. 
I  now  proceed  to  consider  what  has  been  done  in 
tkis  case.  There  is  no  conflict  of  evidence  ;  all  the 
material  facts  are  admitted.  Relief  has  been  given  : — 
(1)  To  wives  and  children  reduced  to  destitution  by  the 
■trike  ;  (2)  to  able-bodied  men  thrown  out  of  work  by 
tiie  strike  and  unable  to  obtain  work  and  maintain  them- 
selves while  it  lasted.  Both  of  these  classes  of  persons 
were  entitled  to  relief  under  the  statute  of  Elisabeth, 
and  there  has  been  no  unlawful  expenditure  of  the  poor- 
rates  in  supporting  them.  It  is  true  that  the  wives  and 
ehildren  of  the  strikers  were  not  themselves  applicants 
lor  relief  and  were  relieved  indirectly  through  the 
strikers,  but  this  only  amounts  to  an  impropriety  in  the 


mode  .of  relieving  them.  Tfais^  impropriety  is  not  a 
matter  for  this  Court's  interferenoe.  It  is  unimportant 
in  considering  whether  the  wives  and  children  were 
entitled  to  relief  or  not.  But  the  colliers  who  struck 
work  were  able-bodied  men  who  might  have  obtained 
work  and  who  might  have  maintained  themselves  and 
their  families.  These  men,  when  relieved,  were  not  so 
reduced  by  want  as  to  be  unable  to  keep  themselves  and 
their  families  off  the  rates,  and  it  was  their  olear  duty 
to  do  so  if  they  could.  In  my  opinion  these  persona  had 
no  right  to  he  relieved  when  they  applied  for  relief  and 
the  authorities  were  not  justified  either  by  the  Poor 
Law  statutes  or  by  any  regulations  noade  under  them  in 
affording  such  relief.  The  evidence  does  not  show 
that  the  colliers  were  physically  too  weak  and  ill  to 
work,  nor  that  any  of  them  were  prevented  by  fear 
of  violence  from  accepting  work  within  their  reach. 
They  are  described  as  destitute,  and  in  one  sense  they 
were  so  ;  they  had  neither  food  nor  money.  But  tiiey 
were  able-bodied  men  physically  well  and  able  to  work  ; 
and  the  answer  to  the  fourth  interrogatory  shows  that 
they  might,  if  they  had  chosen,  have  obtaiaad  work  at 
wages  sufficient  to  support  themselves  and  families.  It 
was  contended  that  this  was  only  true  if  they  all  went 
to  work  in  a  body  ;  and  that  iif  vras  not  true  of  than 
individually.  I  cannot  read  the  answer  to  the  fourth 
interrogatory  as  open  to  this  construction.  No  one  of 
the  colliers  was  willing  to  accept  work  unless  the  others 
did  the  same  ;  and  no  one  could  have  worked  the 
colliery  without  others.  But  the  admiosions  show  is 
my  opmion  that  each  and  every  collier  could,  if  he  bad 
chosen,  have  kept  himself  and  his  family  off  the  rat«6. 
I  draw  no  distinction  between  striken  and  other  able- 
bodied  men  who  can  support  themselves  but  who  will 
not.  There  is  no  difference  so  far  as  the  Poor  Iiaw  is 
concerned  either  for  better  or  for  worse  between  n3«n 
on  strike  aiid  other  men  who  can,  but  will  not,  support 
themselves.  To  use  the  rates  to  support  strikers  or  any 
other  persons  able  to  support  themselves  is  in 
my  opinion  illegal  ;  although,  rather  than  let  even 
such  persons  starve,  relief  may  be  given  th«m 
when  physically  unable  to  work.  This  anomaly 
I  have  already  alluded  to.  As  I  understand  Hr. 
Justice  Romer's  judgment  we  do  not  differ  in  holding 
that,  speaking  generally,  it  is  wrong  to  giant  relief 
to  able-bodied  persons  who  can  obtain  work  and  support 
themselves  and  families.  But  he  has  treated  this  case 
as  one  of  urgent  necessity  and  as  consequently  justify- 
ing the  guardians  in  granting  relief  as  they  did.  Here  I 
am  unable  to  follow  him.  I  have  already  pointed  out 
that  the  guardians  were  justified  in, relieving  the  wives 
and  children  even  of  the  colliers  and  in  granting  relief 
to  non-strikers  thrown  out  of  employment  by  the  strike. ' 
These  persons  were  all  entitled  to  relief  without  refer- 
ence to  any  question  of  sudden  emergency.  The  numbers 
of  them  might  and  very  likely  did  create  a  sudden 
emergency  entitling  them  to  outdoor  as  distinguished 
from  indoor  relief.  But  that  is  a  comparatively 
immaterial  matter,  and  one  which  the  Court  ought  not 
to  concern  itself  about.  Bat  if  a  poor  person  physically 
able  to  work  can  obtain  work  and  so  support  himself 
and  family  there  is  no  argent  necessity,  nor  any  neces- 
sity at  all,  for  granting  him  relief.  Moreover,  numbers 
do  not  give  a  right  to  relief  to  persons  not  individually 
entitled  to  relief.  The  sense  in  which  the  colliers  were 
destitute  I  have  explained  already.  They  were  not  so 
weak  as  to  be  unable  to  work,  and  they  were  not 
relieved  on  the  ground  that  they  were  physically  in  that 
condition.  They  were  relieved  before  they  were  entitled 
by  law  to  relief,  and,  I  suppose,  from  fear  of  a  disturb- 
ance and  of  violence.  I  quite  agree  with  Mr.  Justice 
Romer  that  it  is  not  the  province  of  the  High  Court  to 
administer  the  Poor  Laws,  nor  to  interfere  with 
guardians  in  the  performance  of   their  very  difficult 
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datiet,  the   performance   of  which  demands  great  judg- 
ment,  sympathy,  and  discretion.    Still  less  can  the  High 
Court  interfere  with .  the   exercise  hy  the  Local  Govern- 
ment Board  of  their  powers  to  make  regulabions  for  the 
relief  of   persons   entitled   thereto   hy   the   Poor    Law 
Acts.  Moreover,  the  allowance  by  the  board  of  expenses 
nnlawfully  incurred  cannot    be   controlled  by  the  Court. 
This  prevents  the   Court  from  ordering  the  guardians  to 
make    good   any   expense  which  has  been  incurred,  and 
which  the  Local  Government  Board  may,  in    their  judg- 
ment, think  it  right  to  allow.    But  this  information  was 
filed  to  restrain   the   guardians    from   misapplying    the 
rates  by  granting  relief   at   a   great  expense  to  persons 
not  entitled  thereto.    Certiorari   is  no  adequate  remedy 
io  soch  a  case,  nor  is  there  any  other.    The  jurisdiction 
of  the  High  Court  to  grant  an  injunction  to  restrain    an 
onlawfol  application  of  rates  cannot  be  doubted,  and  the 
observations  in  the  **  Grand  Junction  Waterworks  Com- 
pany V.  The  Hampton  District  Council  *'  ([1898]  2  Ch., 
S31)  are  not  applicable    to    such   a  case  as  the  present. 
The   guardians,  taking,    in   my   opinion,  an   erroneous 
view  of  their  power  and  duty   to    grant  relief  in  such  a 
case  as  this,  contended  that  it  was  competent   for  them, 
and  indeed  their  duty,  to  grant  relief  on  the   ground  of 
emergency.    In   my   opinion   they  were  wrong  so  far  as 
the   colliers   themselves    were    concerned,    and,  as   the 
defendants  from  first  to  last  have   maintained  that  they 
were  in  the  right  throughout,  I  think   the   Court  ought 
to  make  a  declaration  to  show  that  the  information  was 
j^perly  filed   and   to    prevent  any  misconception  as  to 
the  illegality  of   the   conduct  of  the  guardians.    Such  a 
declaration  is  not   open  to  the  objection  against  making 
abstract  declaratious  on  matters   not  within  the  Court's 
jurisdiction   as    in   **  Barraclough    v.    Brown  **  ([1897] 
A.C.,  615),  and  which   objection    was   forcibly  pointed 
out    by    Lord    Davey   in   that   case   at  page  623.    The 
declaratiens  asked  hy  the  information  are  much  too  wide 
and  might  be  misunderstood.     Labour   yards   may    well 
have  been  wanted  for' persons  entitled  to  relief,  because, 
although  able  to  work,  they  were  unable  to  obtain  work 
and  could  not  have  been  taken  into  the  workhouse.   The 
proper  order  will  be  as  follows  :— Allow  the  appeal  and 
discharge  the  judgment  appealed  from.  Declare  that  the 
pajrment  by  the   defendants    out   of   the  poor-rates    of 
any  money   for  setting  to  work  or  for  the  relief  of  able- 
bodied  men,  who  were  at   the   time   able  to  obtain  and 
perform  work  at  wages  sufficient  to    support  themselves 
(and  their  wives  and    families  if  any),  was  unlawful  and 
ought  to  be  disallowed    by    the   auditor  on  auditing  the 
defendants'    accounts.    But   this   declaration   does  not 
include  relief  given  to  or  for  the  wives  and   children    of 
such  men,  and  the  said  declaration  is    without  prejudice 
to  and  is   in   no    way   to  afifect  the  power  of  the  Local 
Government  Board  to  remit  such   disallowed    payments, 
although  nnlawfully  made,  under  the  Statute  11  and  12 
Tietoria,  chapter  91,  section    4,  or   any   other   statute 
eoabling  them  so  to  do.  The  defendants  must  pay  the  costs 
of  the  appeal,  but  the  relief  claimed  by  the  information 
and  action  was  so  much  too  wide  that  each  party    must 
bear  his  own  costs  of  the  information  and  action  itself. 

LoBDS  JusTiCBS   RiGBY  and   Vaughan   Williams 
concurred. 

[Solicitors— Bell,    Brodrick,    and   Gray ;    Wrentmore 
and  Son,  for  Frank  James  and  Sons,  Merthyr  Tydvil.] 
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(Jeune,  P.,  Qorell  Barnes,  J.) 

THl  AEEOYO.* 

Pnctice— Third-party  procedure  —  Indemnity — 
— Charter-party — Captain  under  order  of  char- 
terers. 

*iieported  by  RraB  0. 8.  Dumas,  Kiq.,  Banister-at-Law. 


By  a  charter-party  tho  shipowners  were  not  to 
be  liable  for  perils  «>(  the  5ea  or  other  accidents 
of  navigation  even  wJion  oct  asioned  by  the  negli- 
gence, default,  or  errou*  in  judgment  of  tha 
master,  mariners,  or  tither  servants  of  the  ship- 
owners. By  another  cla  iHe  in  the  charter-party 
the  captain,  although  ai  pointed  by  the  ownersp 
was  to  be  under  tUo  orders  and  direction  of  the 
charterers  as  regardii  employment,  agency,  or 
other  similar  arrangements  ;  bills  of  lading  to  be 
signed  at  any  rate  u£  freight  the  charterers  or 
their  agents  might  direct  without  prejudice  to 
the  charter  ;  the  charterers  indemnifying  the 
owners  from  all  consequences  or  liabilities  that 
might  arise  from  the  captain  doing  so.  Corn  was 
shipped  under  a  bill  of  lading  by  which  the 
shipowners  were  not  exempted  from  the  same 
liabilities  as  under  the  charter-party.  The  corn 
was  damaged  on  the  voyage,  and  the  endorsees  of 
the  bill  of  lading  sued  the  shipowners,  allegin^f 
that  the  damage  was  caused  by  negligent  loading. 
The  shipowners  served  a  third-party  notice  on. 
the  charterers  claiming  indemnity  from  then 
under  the  above  clause  in  the  charter-party. 

Hddy  that  the  shipowners  were  entitled  to 
serve  the  third- party  notice. 


This  case  came  before  the  Court  by  way  of  motion  am 
appeal  from  a  decision  of  the  Judge  of  the  Liverpool 
County  Court,  setting  aside  a  third-party  notice.  It 
appeared  that  by  a  time  charter,  dated  April  19,  1899, 
the  owners  of  the  steamship  Arroyo  chartered  their 
vessel  to  F.  Ley  land  and  Co.  (Limited)  for  the  term 
of  two  round  voyages  to  the  St.  Lawrence,  at  the  rate 
of  6s.  9d.  per  gross  register  ten  per  calendar  month. 
Under  the  exceptions  contained  in  the  charter-party  tbe 
owners  were  not  to  be  liable  for,  amongst  other  things, 
**  perils  of  the  sea,  .  .  .  and  other  accidents  of  naviga- 
tion even  when  occasioned  by  negligence,defaalt,  or  error 
in  judgment  of  the  pilot,  master,  mariners,  or  other 
servants  of  the  shipowners.  * '  The  charter-party  also 
contained  the  following  clause  :— **  The  captam, 
although  appointed  by  the  owners,  shall  be  under  the 
orders  and  direction  of  the  charterers  as  regards 
employment,  agency,  or  other  similar  arrangementa. 
Bills  of  lading  are  to  be  signed  at  any  rate  of  freighfc 
the  charterers  or  th^  agents  may  direct,  without  pre- 
judice to  this  charter,  the  captain  attending  daily  aft 
the  offices  of  the  charterers,  or  their  agents,  to  do  so  ; 
the  charterers  hereby  indemnify  the  owners  from  all 
consequences  or  liabilities  that  may  arise  from  this 
captain  doing  so."  The  Arroyo  proceeded  to  the  St. 
Lawrence  and  there  loaded,  emongst  other  cargo,  * 
certain  parcel  of  com  which  was  shipped  under  a  bill  of 
lading  under  which  the  shipowners  were  not  exem|iteJ 
from  the  same  liabilities  as  under  the  charter-partgr. 
The  Arroyo  then  sailed  for  Liverpool,  and  on  arrival 
there  it  was  found  that  the  parcel  of  com  bad  •■•- 
tained  sea  damage,and  the  endorsees  of  the  bill  of  \»^mg 
thereupon  commenced  an  action  in  the  Liverpool  Oomly 
Court  against  the  shipowners,  seeking  to  recover  the 
amount  of  such  damage,  alleging  that  it  was  caased  by 
negligent  loading  of  tiie  deck  cargo  on  the  Arrayw, 
whereby  the  deck  was  started  and  rendered  leaky,  and 
sea  water  was  enabled  to  get  in  among  the  cargo.  Ths 
shipowners,  the  defendants  in  the  action,  disputod  the 
negligence,  but  served  a  third-party  notice  npcie  P* 
Leyland  and  Co.  (Limited),  the  charterers,  ctsiniMy, 
under  the  clause  of  the  charter-party  set  out  above,  to 
be  indemnified  by  them  in    respect   of  their  liability,  if 
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jmy,  for  the  damage.  AppIicatioD  was  then  made  by 
Hie  charterers  to  the  County  Court  Judge  to  have  the 
third-party  notice  set  aside,  which  the  Teamed  Judge 
directed  to  be  done,  sajring  that  the  contract  of  in- 
demnity was  obscurely  worded,  but  it  seemed  to  him  to 
be  confined  to  any  consequences  or  liabilities  that  might 
arise  from  the  captain's  signing  bills  of  lading  at  a  rate 
of  freight  differing  from  that  in  the  charter-party,  and 
that  it  had  nothing  to  do  with  the  damages  for  breach 
of  duty  about  the  carriage  and  delivery  of  goods  to 
which  the  claim  in  the  action  related.  The  shipownera 
appealed. 

Mr.  LxSLiB  Scott,  for  the  appellants,  contended  that 
the  indemnity  extended  to  cover  this  liability,  if  in  fact 
the  shipowners  were  liable. 

Ms.  Justice  Gobell  Babitss.— Surely,  in  any  case, 
there  is  an  implied  indemnity, under  which  the  charterers 
eould  be  brought  in  by  a  third-party  notice,  where  the 
master  at  the  request  of  the  charterers  signs  bills  of 
lading  in  excess  of  his  authority  from  his  owners. 

Mr.  LxSLiB  Scott. — Yes,  and  that  is  an  argument  in 
suppoit  of  my  constraotion  of  the  written  clause.  He 
then  referred  to  the  case  of  **  Milbum  v.  .Tamaica  Fruit, 
&c.,  Co.  (Limited)  "  (4  Com.  Cas.,  331).  The  in- 
demnity clause  would  be  mere  surplusage  if  it  only 
spplied  to  the  question  of  the  rate  of  freight,  as  to 
which  no  liability  oould  be  imposed  upon  the  shipowner. 

He  was  stopped  by  the  Cottbt. 

Mr.  ASPINALL,  Q.C.  (Mr.  Collingwood  Hope  with 
him),  for  the  respondents,  the  charterers,  contended 
that  the  third-party  notice  was  premature.  The  cause 
of  the  loss  was  not  yet  ascertained,  and  it  might  be 
that  no  question  of  indemnity  would  arise.  He  did  not 
contend  that  the  limit  placed  upon  the  indemnity  by  the 
Court  below  could  be  upheld. 

The  CouBT  allowed  the  appeal  with  costs. 

Ilie  Pbesident,  in  giving  judgment,  said  that  the 
rase  was  abundantly  clear.  The  right  to  the  indenmity 
was  the  only  point  taken  in  the  Court  below,  and  the 
Conrt  would  not  now  be  jastified  in  assuming  a 
different  state  of  facts.  The  appellants  were  entitled  to 
an  express  indenmity  under  the  clause  of  the  charter- 
party,  and  the  appeal  must  be  allowed  with  costs. 

Mb.  Justice  Gobell  Babnes  concurred. 

[Solicitors— Batei^ons  and  Co.,  of  Liverpool,  for  the 
appellants  ;  Hill,  Dickinson,  and  Co.,  of  Liverpool, 
for  the  respondents.] 


Chan.  Div.     >  1900. 

(Stirling,  J.)    I  March  7. 

DEBENTUBE-HOLDEBS'    ACTIONS.* 

Pwictice— Chancery  Division — Debenture-holders' 
Actions — ^Inquiry  as  to  creditors — Alteration  in 
common  form  of  judgment — Undertaking  given 
by  plaintiff. 

His  LoBDSHiP  stated  that,  before  the  paper  was 
railed,  he  desired  to  mention  a  matter  which  had 
been  considered  by  all  the  Jadges  of  the  Chancery 
Division  as  to  debenture-holders'  actions.  There  were 
two  points  of  eveiyday  practice  as  to  which  there  had 
been  some  diversity  of  opinion,  but  all  the  Judges 
were  now  agreed  upon  them.  The  first  was  as  to  an 
hiqiiiry  which  was  usually  inserted  in  the  common  form 
of  judgment  in  those  actions— vix. ,  the  inquiry  whether 
there  were  any  creditors  who  were  entitled  to  priority 
of  payment.  It  was  found  in  practice  that  that  inquiry 
did  not  always  reach  tlie  proper  person — namely,  the 
receiver.  It  was  provided  by  the  Preferential  Payments 
ia  Bankruptcy  Amendment  Act,  1897,  section  3,  that 
where  a  receiver  is  appointed   on  behalf  of  the   holders 
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of  debentures  or  debenture  stock  of  a  company,  secured 
by  a  floating  charffe,  then,  if  the  company  is  not  at  the 
time  in  course  of  being  wound  up,  the  debts  mentioaed 
in  section  1  of  the  Preferential  Payments  Act,  1888, 
shall  be  paid  forthwith  out  of  any  assets  coming  io  the 
hands  of  the  receiver,  in  priori^  to  any  claims  for 
principal  or  interest  in  respect  of  such  debentures  or 
debenture  stock.  It  was  also  found  that  the  inquiry  did 
not  quite  work  in  another  respect,  because  it  was 
suggested  that  payment  ought  not  to  take  place  until 
the  inquiry  had  been  answered.  The  matter  had  been 
considered  and  all  the  Judges  were  now  agreed  that,  in 
all  cases  where  a  receiver  is  appointed  in  a  debenture- 
holders'  action,  a  direction  is  to  be  inserted  that  the 
receiver  do  forthwith  out  of  any  assets  doming  to  his 
hands.pey  the  debts  of  the  company  which  have  priority 
over  the  claims  of  the  debenture-holders  under  the 
Preferential  Payments  in  Bankruptcy  Amendment  Act, 
1897  ;  and  that  the  receiver  be  allowed  all  such  pay- 
ments in  his  accounts.  Inquiry  No.  6  in  the  common 
form  of  judgment  in  these  actions  was  to  be  omitted  in 
future,  it  being  considered  that  the  object  wa«  sufficiently 
attained  by  the  direction  to  the  receiver.  The  other 
point  related  to  the  undertaking  given  by  the  plaintiff 
in  a  debenture-holders'  action  on  the  appointment  of  a 
receiver  to  act  at  once.  The  Judges  had  now  agreed 
that  a  direction  should  be  given  to  the  Registrars  that, 
in  drawing  up  such  orders  in  future,  the  undertaking 
was  to  be  so  framed  as  to  extend  to  all  liabilities  which 
would  be  covered  by  the  security  when  completed,  and 
not  to  the  receiver's  receipts  alone. 


Court  of  Appeal  (lindley,  M.R. , 
Riffby  ana  Vaughan  Williams, 
L.JJ.) 


} 


1900. 
March  8« 


IN  BE  SIB  SPSNCEB  MAETON- WILSON— WILSON  V. 
M  AB  YON- WILSON. « 

Revenue — Estate     duty — Incidence — Settlement. 

By  a  marriage  settlement  a  testator  covenanted 
for  the  payment  by  his  executors  of  £25,000  to 
the  trustees  of  the  settlement  ''without  any  de- 
duction "  ;  hdd^  that  settlement  duty  was  payable 
out  of  the  residuary  estate,  and  not  out  of  libe 
i225,000. 

Decision  of  Kekewich,  J.  ([1899]  2  Ch.,  489), 
reversed. 


This  appeal  against  a  decision  of  Mr.  Justice  Keke- 
wich's  ([1899]  2  Ch.,  489)  raised  a  question  of  some  im- 
portance on  the  construction  of  the  Finance  Act,  1894. 
By  a  settlement  dated  July  28,  1895,  made  on  the 
marriage  of  one  of  his  daughters,  the  late  Sir  Spencer 
Maryon- Wilson  covenanted  with  the  trustees  that  hia 
executors  should,  within  six  months  after  his  death,  pay 
to  the  trustees  the  sum  of  £26,000,  with  interest  at  3} 
per  cent,  per  annum  from  the  day  of  his  death,  *'  with- 
out any  deduction. ' '  The  trustees  were  to  hold  the 
£25,000  upon  the  trusts  of  the  settlement.  By  his  will, 
dated  August,  1896,  Sir  Spencer  devised  some  freehold 
estates  to  trustees  for  the  term  of  2,000  years  upon 
trust  to  raise  {inter  alia)  the  above-mentioned  sum  of 
£25, 000, and  to  pay  it  to  the  trustees  of  the  settlement, 
with  interest  from  the  testator's  death.  The  testator 
died  on  December  31,  1897.  A  question  arose 
as  to  how  the  *'  settlement  estate  duty  "  im- 
posed by  the  Finance  Act  in  respect  of  the  £26,000 
ought  ultimately  to  be  borne.  It  was  decided  by  Mr. 
Justice  Kekewich,  *and  was  indeed  admitted,  that  the 
*'  estate  duty  ''  as  regarded  the  £26,000  must  be 
borne  by  the  testator's   general   residuary   estate.    But 
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the  learned  Judge  held  that  the  further  duty  known  as 
••  settlement  estate  duty  '*  must  be  borne  by  the 
£25,000,and  not  by  the  general  residuary  estate,and  that 
the  testator**  covenant  had  been  fully  performed  when 
the  £25,000  had  been  paid  to  the  trustees  of  the  settle- 
ment without  any  deduction  in  respect  of  **  estate 
duty."    The  trustees  of  the  settlement  appealed. 

Mr.  Butcher,  Q.C.,  and  Mr.  Austen-CartmeH  were  for 
the  appellants  ;  3Ir.  Warrington,  Q.C.,  and  Mr.  O. 
Lieigh  Clare  were  for  the  executors  and  trustees  of  the 
testator's  will. 

The  appeal  was  heaid  on  February  13  and  16  last, 
when  judgment  was  reserved. 

The  Masteu  of  the  Rolls  read  the  following  judg- 
ment : — The  sections  of  the  Finance  Act,  1894,  which 
are  important  are  sections  1,  2,  5,  6  (2),  8  (3)  and 
(4),  9,  and  14  (1).  The  Finance  Act,  1896,  section  19, 
is  also  important.  I  do  not  stop  to  comment  on  their 
exact  language.  The  argument  for  the  appellants,  so 
far  as  it  is  based  on  the  Finance  Acts,  is  reducible  to 
the  following  propositions  : — (1)  That  by  the  Act  of 
1894,  sections  5  and  6  (2),  the  settlement  estate  duty 
is  payable  by  the  executors  of  the  testator.  (2)  That 
the  Finance  Act  does  not  say  by  whom  the  duty  so 
I>ayable  is  ultimately  to  be  borne  in  a  case  like  the 
present,  section  8  (4)  not  applying.  (3)  That 
consequently  the  duty  must  be  borne  by  the  residuary 
legatees.  The  first  two  of  these  propositions  are 
correct,  hot  the  third  is,  in  my  opinion,  eiToneous, 
although  it  was  adopted  by  Mr.  Justice  North  in  **  /n  re 
Webber  *'  ([1896J  1  CSi.,  914).  The  executors  pay  the 
■eitlement  estate  duty  as  trustees  for  somebody,  but  as 
trustees  for  whom  ?  Certainly  not  as  tiTistees  for  the  residu- 
ary legatees,who  take  no  interest  whatever  in  the  fund  in 
respect  of  which  the  settlement  estate  duty  is  payable. 
The  executors  pay  that  duty  as  trustees  for  those  who 
are  beneficially  entitle!  to  that  fund,  and  upon  plain 
principles  of  equity  the  executors  are  entitled  to  be 
repaid  out  of  that  fond  what  they  have  by  law  to  pay 
in  respect  of  it.  In  my  opinion  it  lies  upon  the 
beneficiaries  of  that  fund  to  show  why  this  burden  which 
thus  falls  upon  them  should  be  borne  by  somebody 
else.  The  settlement  estate  duty,  although  described 
and  imposed  as  a  further  estate  duty,  is  imposed,  not 
on  the  general  estate  of  the  deceased,  but  on  specific 
portions  of  it,  and  ought  in  common  fairness  to  be 
borne  by  those  who  take  those  portions.  To  facilitate 
collection  the  executors  have  to  pay  it,  but 
this  I  regard  a.s  mere  machinery.  The  Legislature 
has  amended  the  law  as  expounded  by  Mr.  Justice  North 
(tiee  59  and  60Vict.,c. 28, section  19), and  has  declared  that 
the  settlement  estate  duty  payable  in  respect  of  property 
settled  by  a  will  is  to  be  borne  by  the  settled  property. 
Mr.  Justice  Kekewich  treats  this  enactment  as  a  recog- 
nition by  the  Legislature  of  the  soundness  of  the  reason- 
ing which  led  to  the  decision.  I  cannot  so  regard  the 
enactment.  It  corrected  a  mistake,  and  so  saved  further 
litigation.  If  Mr.  Justice  North's  reasoning  is  adopted 
and  applied  to  all  settlements  of  money  to  be  paid  on 
death,  we  shall  have  this  extraordinary  anomaly — that 
if  a  settlement  is  made  by  will  the  settlement  estate 
daty  is  to  be  borne  by  the  settled  property,  whereas  if 
the  settlement  is  made  by  deed  that  dnty  is  not  to  be 
borne  by  that  property  at  all.  This  is  an  utterly 
irrational  conclusion,  and  is  not  one  at  which  we  are 
compelled  to  arrive  by  the  language  of  the 
statutes  themselves.  If  there  were  nothing  else  in 
the  case  the  settlement  estate  duty  woold,  in  my  opinion, 
have  to  be  borne  by  the  settled  fund.  But  then  we  have 
to  consider  the  covenant  of  the  t|)stator.  He  covenanted 
to  pay  his  daughter's  trustees  £25,000  *'  without  any 
deduction."  These  words  are  very  important.  They 
fthow  that  possible  deductions  were  thought  of,  and  that 
the  settlor  clearly  intended  that  his  daughter's   trustees 


should  be  paid  £25,000  in  full,  without  any  deduction 
of  any  sort  or  kind.  It  is  urged  that  there  is  no  differ- 
ence between  a  covenant  to  pay  £25,000  and  a  cove- 
nant to  pay  £25,000  without  deduction.  But,  however 
this  may  be,  the  latter  form  of  expression  leaves  no 
room  for  doubt  as  to  the  iutention  of  the  parties, whilst, 
if  the  words  **  free  from  deduction  "  are  omitted,  the 
intention  is  by  no  means  equally  clear.  The  language 
of  the  covenant  in  this  case  is  too  plain  to 
be  got  over.  It  is  agreed  on  all  hands  that 
the  daughter's  trustees  ^q  to  receive  £25,000 
free  from  estate  duty.  But  it  is  urged  that  the  **  settle- 
ment estate  duty,"  although  called  a  **  further  estate 
duty,"  and  made  payable  by  the  executors  of  the 
covenantor  in  respect  of  the  settled  fund,  ought  not  to 
be  treated  as  a  deduction  from  it,  but  rather  as  a  charge 
on  it  when  paid  over.  I  cannot  accede  to  this  argu- 
ment. It  may  be  conceded  that  the  settlement  estate 
duty  is  a  charge  on  the  settled  fund,  and  that,  so  far  as 
the  Finance  Acts  are  concerned,  the  executors  have  to 
pay  it  simply  for  facility  of  collection.  But  in  the 
present  case  we  have  to  consider  the  trustees  of  the 
daughter's  settlement  on  the  one  hand,  and  the  testator's 
residuary  legatees  on  the  other,  and,  as  between  them, 
his  covenant  is  so  plainly  worded  as  to  preclude  any  de- 
duction from  the  £25,000  in  favour  of  the  residuary 
legatees.  They  are  entitled  to  nothing  out  of 
the  testator's  estate  until  the  £25,000  has  been 
paid  without  deduction,  pursuant  to  his  covenant. 
The  executors  have  to  pay  the  settlement  estate  dutj 
not  simply  because  the  statute  requires  them  to  pay  it, 
but  also  because  their  testator  has  thrown  the  burden  of 
it  on  his  general  estate,  in  exoneration  of  the  £25,000 
which  was  settled  on  bis  daughter.  Similar  observations 
apply  to  the  trusts  of  the  term  of  2,000  years  created 
by  the  testator's  will  to  raise  and  pay  the  £25,000  in 
performance  df  his  covenant — that  is,  without  deduction 
as  above  explained.  As  between  the  daughter's  trustees 
on  the  one  side  and  the  devisees  of  the  estates  subject 
to  the  term  on  the  other  side,  the  burden  of  the  settle- 
ment estate  duty  falls  on  the  latter  and  not  on  the 
former.  In  other  words,  the  trustees  of  the  term  must, 
if  necessary,  raise  and  pay  not  only  £25,000,  but  also 
the  settlement  estate  duty  payable  in  respect  of  it.  The 
result,  therefore,  is  that  the  decision  appealed  from 
must  be  reversed,  and  the  duty  in  question,  and  the 
costs  of  the  litigation, must  be  borne  by  the  testator's 
general  estate. 

LoED  Justice  Rio  by  and  Lord  Justice  Vaughan 
WiLiJAMS  concurred. 

[Sol icitortJi-E vans,  Foster,  and  Wadham  ;  Bell, 
Steward,  and  Co.] 
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BUBCHELL  V.   WILDB.* 

Solicitor  —  Par tnershi  p  —  DissolutioD — Right    to 

use  firm's  name. 

Decision  of  Byrne,  J.  (ante^  p.  171),  affirmed. 


This  was  an  appeal  against  a  decision  of  Mr.  Justice 
Byrne's,  reported  in  The  Times  of  February  1  last, 
and  antCj  p.  171.  The  plaintiffs  applied  to  the 
learned  Judge  for  an  interim  injunction  to  re- 
strain the  defendants  from  carrying  on  business  as 
solicitors  under  the  name  or  style  of  '*  Burcheli  and 
Co. "  or  under  any  other  name  or  style  of  which  **  Bur- 
cheli "  or  ''  Burchells  "  should  form  part.  In  1874 
J.  W.  Burcheli,  one  of  the  two  plaintiffs,  was  admitted 
a  partner    in  the  firm  of  **  Burchells  "  and   in  the  year 
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1882  a  new  partnership  was  constituted.  The  partners 
wfste  W.  Borchell,  the  elder,  and  W.  Barchell,  the 
younger,  who  subsequently  ceased  to  be  members  of  the 
flnn,  the  defendant  W.  G.  Wilde,  and  the  plaintiffs  J. 
W.  Barchell  and  C.  T.  D.  Burchell.  They  took  the 
style  of  **  Burchell  and  Co.*'  By  an  agreement  of 
June,  1893,  the  plaintiffs  and  the  defendant  W.  G. 
Wilde  agreed  to  continue  in  partnership  as  solicitors  in 
continuation  of  their  then  partnership  under  the  style  of 
•*  Burchell  and  Co."  at  No.  5,  The  Sanctuary,  West- 
minster. The  defendant  \f.  Wilde  is  a  son  of  the  de- 
fendant W.  G.  Wilde,  and  there  were  provisions  for  his 
being  admitted  into  the  partnership  under  certain  con- 
ditions. In  the  year  1899,  differences  having  arisen, 
the  partnership  was  dissolved  as  from  December  9, 
1899.  Under  the  terras  of  dissolution  the  plaintiffs 
acquired  the  offices  at  5,  The  Sanctuary.  The  defend- 
ants are  carrying  on  business  in  partnership  at  No.  36, 
Victoria-street,  Westminster.  When  the  action  was 
commenced  they  used  the  firm  name  **  Burchell  and 
Co. ' '  Since  the  hearing  by  Mr.  Justice  Byrne  they  have 
adopted  the  firm  name  **  Burchell,  Wilde,  and  Co." 
The*  plaintiffs  use  the  name  **  Burchells  and  Co/' 
Mr.  Justice  Byrne  declined  to  make  any  order  upon  the 
motion.  He  thought  that  upon  principle  it  was  difficult 
to  sae  why  the  rights  of  any  partner  upon  a  dissolution, 
in  circumstances  such  as  those  of  the  present  case, 
in  reference  to  the  use  of  the  firm  name  should  be 
greater  than  the  right  of  a  purchaser  who  had  bought 
the  goodwill  of  the  business.  And,  hAving  regard  to 
more  recent  decisions,  his  Lordship  thought  that 
**  Banks  V.  Gibson  "  (34  Beav.,^566)  must  be  read 
subject  to  the  qualification  that  the  use  of  the  old  name 
must  not  expose  the  other  partners  to  any  liability.  His 
Lordship  was  not  satisfied  that  either  of  the  plain- 
tiffs wonld  be  under  any  tangible  risk  of  liability 
if  the  defendants  were  to  practise  as  **  Burchell, 
Wilde,  and  Co."  (as  they  were  willing  to  do),  especi- 
ally if  the  plaintiffs  were  to  use  a  style  carrying  their 
initials,  or  were  to  take  the  name  of  **  Burchell  and 
Burchell,"  or  **  Burchell,  Burchell,  and  Co."  The 
plaintiffs  appealed. 

Mr.  Swiufen  Eady,  Q.C.,  and  Mr.  W.  E.  Vernon 
were  for  the  plaintiffs  ;  Mr.  Levett,  Q.C.,  and  Mr. 
Norton,  Q.C.,  were  for  the  defendant  W.  G.  Wilde  : 
Mr.  Alexander,  Q.C.,  and  Mr.  T.  B.  Napier  were  for 
the  othnr  defendant. 

The  Court  dismissed  the  appeal. 

The  Mastcb  of  the  Roll8  said  that  under  the 
arrangement  ma<le  upon  the  diasolution  of  partnership 
the  elients'  papers  were  to  le  divided  between  the 
partners.  Nothing  was  said  about  the  use  of  the  fiinn 
name.  The  goodwill  of  the  business  was  not  to  be  sold 
for  the  benefit  of  the  partners,  but,  so  far  as  it 
depended  upon  the  possession  of  the  clients'  papers, 
it  was  to  be  divided.  It  was  left  undetermined 
what  was  to  be  done  about  the  use  of  the  finu 
name.  It  followed  that  e%ch  partner  was  entitled  to 
use  the  firm  name,  of  which  they  all  had  been 
tenants  in  common,  subject  to  a  limitation  which  his 
Lordship  would  mention  presently.  This  distinguished 
the  present  case  from  "  Gray  v.  Smith  "  (43  Ch.D., 
208)  and  similar  cases.  Apart  from  agreement  a  man 
had  no  right  to  represent  that  his  late  partner  was  still 
a  partner  with  him.  But  were  the  defenJants  doing 
that  ?  They  had  used  the  old  firm  name,  and  had  since 
altered  it  to  **  Burchell,  Wilde,  and  Co."  Why  did  that 
represent  that  the  plaintiffs  in  particular  were  partners 
with  them?  The  defendants  had ,  in  the  circulars  which  they 
bad  issued  announcing  the  dissolution,  taken  pains  to 
state  who  the  partners  were.  In  no  business  sense  were 
they  holding  out  that  the  plaintiffs  were  their  partners, 
and  there  was  no  practical  or  tangible  risk  to  the 
plaintiffs.    Mr.  Justice   Byrne   bad  decided  the  case  on 


correct  i^rius-npio: ,  aud  the  appeal  must  be  dismissed. 
It  would,  tiowevei*,  be  more  satisfactory  if  the  defend- 
ants would  give  sa  unr.ertaking  to  use  the  name  **  Bur- 
chell, Wilde,  mdCo." 

LoBD  JirsncR  RiOBV  and  LoBD  Justice  Vaughax 
Williams  concurre '. 

Mr.  LEVErrr  und  Mt .  Alkxandxb  said  that  their 
respective  clients  we.e  leady  to  give  the  undertaking 
suggested  and  make  a'l  end  of  the  matter  if  the 
plaintiffs  would  givo  a  counter  undertaking  to  use 
some  such  name  m  '*  Buithell  and  Burchell." 

[Solicitors— Burchells  and  Co.  ;  Burchell,  Wilde,  and 
Co.] 


Court  of  Appeal  J[A.  L.  Smjth,  1 


1900. 
March  8. 


Collins,  and  Romer,  L.JJ. 

ELLIS  V.  BOWBOTHAM.* 

Landlord  and  Tenant — Letting  for  a  year— Rent 
■;  — ^Payment  by  instalments. 

Where,  by  an  agreement,  rent  is  payable  in 
quarterly  instalments  in  advance,  the  Apportion- 
ment Act  does  not  apply  if  the  tenant  makes  de- 
fault and  the  landlord  re-enters  in  the  middle  of 
a  quarter. 

Decision  of  Kennedy,  J.  (15  Tlu  Times  L.B., 
301 ),  aflBrmed.  

This  was  an  appeal  by  the  defendant  from  the  jndg- 
ment  of  Mr.  Justice  Kennedy  at  the  trial  of  the 
action  without  a  jury,  reported  in  16  The  Timet  L.R., 
301.  The  action  was  brought  to  recover  the  sum  of 
£55  18s.  4d.  for  rent  alleged  to  be  due  from 
the  defendant  to  the  pUintiff.  By  an  agree- 
ment dated  June  8,  1898,  the  plaintiff  let  the 
premises  called  Creek-bouse  at  Shepperton  to  the 
defendant  for  a  year  from  June  10,  1898,  till  June  9, 
1899,  at  the  rent  of  340  guineas.  By  the  terms  of  the 
agreement  the  rent  was  to  be  payable  as  follows  : — 
£189  5s.  on  taking  possewdon  ;  £55  18s.  4d.,  on 
September  10,  1898  ;  and  the  same  amount 
of  £55  18s.  4d.  on  December  10,  1898,  and 
on  March  10,  1809.  The  defendant  paid  £189  5s. 
on  going  into  possession,  and  also  paid  the  in- 
stalment which  became  due  on  September  10,  bat 
he  made  default  iu  payment  of  the  instalment  which 
became  due  on  December  10.  By  the  clause  in  the 
agreement  as  to  re-entry,  if  any  rent  reserved  by  the 
agreement  should  he  in  arrear  for  fourteen  days  the 
landlord  might.after  giving  one  week's  notice  in  writing, 
retake  possession  of  the  premises.  But  this  was  to  be 
without  prejudice  to  any  other  remedies  the  landlotvl 
might  have.  The  writ  in  the  action  was  issued  on 
February  7,  1899,  but  was  not  served  till  Februanr  21. 
The  claim  was  for  £55  18s.  4d.,  the  instalment  or  rent 
which  became  due  on  December  10.  On  February  24 
the  plaintiff  gave  notice  in  accordance  with  the  clause  as 
to  re-entry,  and  on  March  2  he  retook  possession  of  the 
premises.  The  defendant  contended  that,  by  virtae  of 
the  Apportionment  Act,  1870,  rent  must  now  be  taken 
to  accrue  from  day  to  day,  and  that  the  defendant  was 
only  liable  for  rent  proportionate  to  the  period  during 
which  he  had  actually  occupied  the  house.  The  defend- 
ant paid  into  Court  the  sum  of  £16  148.  5d.,  which  he 
said  was  sufficient  to  satisfy  the  plaintiff's  claim.  Mr. 
Jttstioe  Kennedy  gave  judgment  for  the  plaintiff. 

Mr.  C.  A.  Ru.s.sELL,Q.C.  (Mr. Frank  Dodd  withhim),for 
the  defendant,  in  suppoct  of  the  appeal  said  that  by  the 
Apportionment  Act  all  rente  were  to  be  considered  as  accru- 
ing from  day  to  day, and  were  to  be  apportionable  in  i«« 
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apect  of  time  accordingly.  The  learned  Judge  had  held 
that  the  Act  did  not  apply  to  an  agreement  to  pay  rent 
in  advance  in  specified  sums  on  specified  days.  But  the 
Act  was  express  and  general  in  its  terms,  and  the 
matter  oould  not  he  affected  hy  the  day  on  which 
the  rent  was  made  payable.  [LoBD  Justice  A.  L. 
Smith. — Is  not  the  Apportionment  Act  an  Act  passed 
for  the  benefit  of  landlords  ?]  There  was  no  reason  why 
•it  should  be  so  considered.  The  Act  applied  to  *'  all 
rents,"  which  must  include  rents  payable  in  advanee. 

Mr.  Rawlinson,  Q.G.,  and  Mr.  Woodfin  appeared  for 
the  plamtiff. 

The  CouBT,  without  calling  upon  counsel  for  the 
plaintiff,  dismissed  the  appeal. 

Lord  Justice  A.  L.  Smith  said  he  was  of  opinion 
that  the  judgment  of  Mr.  Justice  Kennedy  was  right. 
The  defendant  relied  on  the  Apportionment  Act.  By 
the  common  law,  if  a  tenant  who  had  agreed  to  pay 
rent  in  respect  of  each  quarter  at  the  end  of  the  quarter 
went  out  of  possession  before  the  last  day,  the  landlord 
received  no  rent  for  the  current  quarter.  The  effect  of 
the  Act  was  that  now  rent  accrued  due  de  die  in  diem^dJOkd. 
the  tenant  who  went  out  in  the  middle  of  a 
qoarter  was  liable  to  payment  of  rent  for 
the  time  during  which  he  was  in  occupation. 
That  did  not  seem  to  him  to  apply  in  any  way  to  th^ 
present  case.  The  rent  in  question  acerued  due  long  be- 
fore the  tenant  went  out  of  possession.  By  the  agreement 
the  rent  fell  due  in  advance  as  the  quarters  arrived. 
The  defendant  relied  on  the  expression  *  *  all  rents. ' ' 
But  what  the  Act  said  was  that  all  rents  should  be  con- 
sidered as  accruing  due  from  day  to  day.  In  his  opinion 
that  did  not  apply  to  a  case  where  rent  had  already 
aeerued  due. 

LoBD  Justice  Collins  said  he  was  not  free  from 
doubt  in  this  case,  for  he  felt  the  force  of  the  argu- 
ment which  had  been  addressed  to  them  by  Mr.  Russell. 
But  he  did  not  differ  from  his  learned  brethren. 

Lord  Justice  Bomeb  said  he  thought  that  the 
Act  only  applied  to  sums  accruing,  not  accrued, 
doe  at  the  time  when  the  apportionment  was 
■aid  to  be  required,  and  that  it  did  not  apply 
to  any  sums  duly  and  properly  paid  before  the 
happening  of  the  incident  which  was  said  to  neces<)itate 
the  apportionment.  To  hold  otherwise  would  lead  to 
extraordinary  results  not  contemplated  by  the  Legisla- 
tare,  and  would  put  a  forced  and  unsound  construction 
on  the  Act.  He  would  add,  with  regard  to  this  par- 
ticular agreement,  that  it  seemed  to  him  that  by  it  the 
landlord  was  entitled  to  retain  the  rent  reserved  and 
paid  in  advance,  though  he  subsequently  became  entitled 
to  re-enter. 

[Bolieitors — C.  D.  Travers  Wire,  for  the  plaintiff  ; 
George  Trenam,  for  the  defendant.] 


House  of  ^  Lords  j[  Lords   Macnaghten,  ) 


1000. 
March  9. 


Morris,  Shand,  Davey,  and  Brampton) 

FOXWELL  and  others  V,  VAN  GRUTTEN.* 

Will — Construction — Devise     of     real     estate — 
Estate  tail — ^Rule  in  Shelley's  case — Gift  over — 
Parchase. 
Decision  6f  the  Court  of  Appeal   (15  Tlie  Timei 

L.B.,  115)  affirmed. 


This  was  an  appeal  from  part  of  an  order  of  the  Court 
of  Appeal  (Lords  Justices  A.  L.  Smith,  Rigby,  and 
Collins)  dated  December  14,  1898,  and  reported  in  14 
The  Timet  L.R.,  293  ;  16  i6.,  116.  This  House  on 
July  6,  1897,  had  ordered  a  new  trial  of  the  original 
action,  and  Mr.  Justice  Bigham  on   that  trial  dismissed 
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the  action,  in  which  the  appellants  were  plaintiffs  and 
the  respondent  defendant.  This  decision  was  affirmed 
by  the  Court  of  Appeal.  The  arguments  on  the  appeal 
to  this  House  were  heard  on  July  18,  20,  and 
21  last,  when  their  Lordships  reserved  judgment. 
The  action  was  brought  to  recover  possession  and  an 
account  of  rents  and  profits  and  mesne  profits  of  certain 
lands  and  hereditaments  in  the  county  ^f  Cornwall,  of 
which  the  defendant  was  in  possession.  These  lands 
were  shortly  described  as  '*  Rosewarhe."  The  appel- 
lants claimed  to  be  entitled  to  Rosewame  as  heirs  in 
coparcenary  of  one  William  Harris,  who  died  on  Decem- 
ber 8,  1815,  having  by  his  will,  dated  October  31, 
1804,  devised  Rosewame  to  his  only  child,  Mary 
Harris,  afterwards  Mary  Hartley,  for  an  estate  which 
has  been  held  by  this  house  to  be  an  estate  tail.  The 
will  contained  a  legal  devise  to  trustees  in  fee,  the 
trusts  of  the  fee  being  declared  in  the  words  following  : — 
**  In  trust  in  the  first  place  to  have,  receive,  and  take 
the  rents,  incomes,  issues,  and  profits  of  all  and 
singular  my  said  freehold  lands  and  tenements  and  tyn 
bounds  to  and  for  the  use  and  benefit  of  such  my  child 
or  children  as  shall  be  living,  or  wherewith  my  wife 
may  be  ensient  at  the  time  of  my  death,  and  to  pay, 
apply,  and  dispose  of  such  i^nts,  incomes,  and  profits, 
or  such  and  so  much  thereof  as  they  my  said  trustees, 
or  the  major  part  of  them,  or  the  survivors  and  survivor 
ot  them,  or  the  heirs  of  such  survivor  shall  deem  right 
and  proper  into  and  about  the  maintenance  and  educa- 
tion of  such  child  or  children  until  he,  she,  or  they 
shall  severally  and  respectively  attain  the  age  of  21 
years,  or  be  married.  And  from  and  after  such 
child  or  children  shall  have  attained  the  age  of  21 
years  or  be  married  then  in  trust  to  permit  and  suffer 
such  child  or  children  as  they  shall  severally  attain  the 
said  age  of  21  years  or  be  married  to  have,  receive, 
and  take,  if  more  than  one,  in  equal  shares  and  pro- 
portions the  said  rents,  incomes,  and  profits  of  all  and 
singular  my  said  freehold  lands,  tenements,  and 
hereditaments  hereby  devised  to  my  said  trustees  to  and 
for  her,  his,  and  their  own  use  and  benefit  for  and 
during  the  term  of  her,  his,  and  their  nataral  life  and 
lives.  And  if  I  leave  only  one  child  and  my  wife 
net  ensient,  or  if  ensient  and  such  child  or  children 
wherewith  she  may  be  ensient  shall  not  be  bom 
alive  or  die  before  he,  she,  or  they  shall  attain  the  age 
of  21  years  or  be  married,  then  to  permit  and  suffer  in 
like  manner  such  one  child  to  have,  receive,  and  take 
the  said  rents  and  profits  of  my  said  freehold  lands, 
tenements,  and  hereditaments,  tyn  bounds,  and  premises 
to  and  for  her  or  his  sole  use  and  benefit  for  and  during 
the  term  of  her  or  his  natural  life.  And  from  and 
immediately  after  the  death  of  such  child  or  children 
then  my  will  is  that  my  said  trustees  shall  stand  seised 
and  be  possessed  of  all,  every,  and  singular  my  said 
freehold  lands,  tenements,  hereditaments,  tyn  bounds, 
and  premises  hereinbefore  devised  to  them  in  trust  unto 
and  to  the  use  of  the  heirs  of  the  body  and  bodies  of 
such  child  or  children  lawfully  begotten  ;  if  more  than 
one,  to  be  equally  4ivided  between  them,  such  freehold 
lands,  tenements,  hereditaments,  tyn  bounds,  and 
premises  to  be  legally  conveyed  and  assured  unto  such 
heirs  of  my  child  or  children  in  equal  shares  as  they 
shall  severally  and  respectively  attain  the  age  of  21 
years  or  be  married,  and  to  their  several  and  respective 
heirs  and  assigns  for  ever."  Mary  Harris  in  the  year 
1819  married  one  Winchoombe  Henry  Hartley,  by  whom 
she  had  one  child  only — ^namely,  William  Henry  Harris 
Hartley.  Mary  Hartley  died  on  October  22,  1868, 
without  having,  as  the  appellants  contend,  in  any  way 
dealt  with  or  purported  to  deal  with  her  interest  under 
the  said  will.  William  Henry  Harris  Hartley  (who  was 
bom  on  January  1,  1823)  attained  the  age  of  21  years 
on  January  1,  1844,  and   died   intestate  and  unmarried 
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OD  June  27,  1894.  Upon  the  death  of  William  Henry 
Harris  Hartley  the  respondent,  Lucien  Stanislaus  Leon 
Van  Grutten,  who  was  a  stranger  in  blood  to  the  said 
William  Harris,  the  testator,  took  possession  of  Rose- 
wame,  claiming  to  be  entitled  thereto  as  heir  to  the  said 
William  Henry  Harris  Hartley  through  Winchoombe  Henry 
Hartley,  his  father,  who  had  left  issue  by  a  former 
wife  prior  to  his  marriage  with  the  said  Mary  Harris. 
At  the  trial  before  Mr.  Justice  Bigham  the  respondent 
contended  that  althou|rh  it  was  shown  that  under  the 
-clanse  above  set  out  in  William  Harris's  will  Mary 
Hartley  took  an  estate  tail  in  Rosewame  which  had 
never  been  barred,  the  appellants  were  not  entitled  to 
judgment  in  the  action,  for  that  William  Henry  Harris 
Hartley  took,  by  virtue  of  the  said  clause,  a  remainder 
in  fee  expectant  on  the  determination  of  such  estate 
tail,  and  that  such  remainder  in  fee  was  now  vested  in 
the  respondent  by  virtue  of  his  heirship  to  William 
Henry  Harris  Hartley,  as  set  forth  above.  This  view 
was  adopted  by  the  Court  of  Appeal,  and  the  appellants 
appealed  to  this  House. 

Mr.  Crackanthorpe,  Q.C.,  and  Mr.  Alderson  Foote, 
Q.C.*  were  for  the  appellants  ;  Mr.  Haldane,  Q.C.,  Mr. 
T.  H.  Carson,  and  Mr.  Boome  for   the   respondent. 

Lord  Macnaghtbn.— The  will  of  William  Harris, 
the  testator  in  this  case,  has  in  its  time  given  occasion 
for  a  vast  amount  of  discussion,  profitable  and  other- 
wise. But,  happily,  there  is  very  little  room  for  argu- 
ment in  regard  to  the  question  which  your  Lordships 
are  nuw  called  upon  to  decide,  llie  point  is  a  short 
one  and  plain  enough,  I  think,  if  only  you  are  con- 
tent to  take  the  testator's  words  as  the  goide  to  his 
meaning,  and  suppose  it  possible  that  the  testator 
meant  what  he  said.  The  will  contains  a  devise  to 
tnistees  (who  are  vested  with  the  legal  estate)  of  all 
the  testator's  lands,  tenements,  and  hereditaments 
upon  trust  for  the  testator's  children,  if  more  than  one, 
in  equal  shares  as  tenants  in  common  in  tail,  or,  if  there 
should  be  but  one  child  (as  in  the  event  happened), upon 
trust  for  that  only  child  as  tenant  in  tail.  So  far  the 
constroction  of  the  will  has  been  settled  in  this  House. 
After  the  death  of  such  child  or  children  the  trustees 
are  directed  to  convey  and  assure  the  said  lands, 
tenements,  and  hereditaments  in  fee  simple  to  the  heirs 
special  **  as  they  shall  severally  and  respectively  attain 
the  age  of  21  years  or  be  married."  The  real  question 
seems  to  be  whether  that  direction  is  part  and  parcel  of 
the  machinery  and  apparatus  employed  by  the  testator 
in  and  about  the  limitation  of  the  estates  or  estate  tail, 
or  whether  it  is  an  independent  gift  to  take  effect  in 
favour  of  designated  persons  in  the  line  of  succession. 
Judicial  opinion  is  divided  on  the  subject.  On  the 
original  trial,  where  the  question  arose  indirectly,  the 
latter  view  was  adopted  incidentally  by  all  the  members 
of  the  Court  of  Appeal,  consisting  of  Lord  Halsbury 
.  and  Lords  Justices  Lopes  and  Rigby.  In  your  Lord- 
ships' House  it  found  favour  with  a  majority,  which  in- 
cluded Lord  Herschell  and  Lord  Watson.  On  the  re- 
bearing  it  was  supported  by  Mr.  Justice  Bigham  in  a  very 
able  and  lucid  judgment  which  was  approved  in  the 
Court  of  Appeal  by  Lords  Justices  A.  L.  Smith  and 
Rigby.  But  my  noble  and  learned  friend  Lord 
Davey,  on  the  former  occasion,  was  of  a  different 
opinion,  and  on  the  rehearing  Lord  Justice  Collins 
expressed  **  a  strong  preference  "  for  Lord  Davey 's 
view.  The  learned  Lord  Justice  begins  by  stating  his 
belief  as  to  what  the  meaning  of  the  testator  really 
was.  He  thinks  that  the  testator  meant  to  give  a  life 
estate  to  Mary  Harris,  who  was  his  only  child,  and  then 
to  give  **  a  remainder  in  fee  simple  "  to  her  children. 
Before  it  was  taken  np  by  the  appellants  that  was  once 
Mr.  Haldane' s  favourite  contention.  On  the  former 
occasion  it  was  put  forward  as  the  principal  groond  of 
appeal.    But  then   the  parties  to  this  litigation  seem  to 


me  to  have  acted  every  now  and  then  just  like  duellists 
in  a  play,  droj^ing  and  exchanging  their  weapon8»  and 
each  in  his  turn  receiving  the  sharpest  thrust  from  some 
point  which  was  once  his  own.  I  cannot  think  Mr. 
Haldane  lost  very  much  when  this  weapon  was  forced 
out  of  his  hand.  It  is  di£5cult  to  grasp.  And  certainly 
there  are  serious  flaws  in  it.  The  gift  is  to  *'  the  heirs 
of  the  body  or  bodies  "  of  the  testator's  child  or 
children— a  technical  expression  which '  must  be  under* 
stood  in  its  technical  sense,  unless  it  can  be  shown 
from  the  will  that  the  expression  was  used  in  another 
sense,  and  that  other  sense  can  be  ascertained.  Now  the 
majority  of  the  noble  and  learned  lords  who  heard  this 
case  originally  were  satisfied  that  there  was  nothing 
whatever  in  the  will  from  first  to  last  inconsistent 
with  the  words  in  question  having  their  proper  and 
technical  meaning.  There  was  nothing  to  be  rejected, 
nothing  to  be  modified.  But  the  odd  thing  about  this 
view  is  that  when  you  have  changed  the  expression 
•*  heirs  of  the  body  *'  into  **  children  "  you  are  further 
off  than  ever  from  an  estate  in  fee  simple.  At  the  date 
when  this  will  was  made  a  gift  of  lands,  tenements, 
and  hereditaments  to  a  designated  person  was  a  gift 
for  life  merely,  and  not  a  gift  in  fee.  It  is  difficult 
to  suppose  that  the  person  who  drew  the  will  was 
ignorant  of  an  elementary  rule  of  law  which  at  that 
time  was  common  knowledge  with  all  lawyers,  good, 
bad,  and  indifferent.  The  opinion  of  the  Lord  Justice 
as  to  the  testator's  real  meaning  is,  I  think,  the  key  to 
his  judgment.  *'  What  construction,"  he  asks,  *'  if  to 
be  placed  on  the  concluding  words  of  the  clause  direct- 
ing the  trustees  to  convey  the  legal  estate  at  a  given 
date  to  the  persons  whom  he  had  intended  to  make  the 
object  of  his  bounty  P"  So  framed  the  question  bears 
on  its  face  its  own  answer.  But  I  need  hardly  remind 
your  Lordships  that  there  is  no  provision  in  the  will 
directing  the  trustees  **  to  convey  the  legal  estate." 
The  expression  which  the  learned  Judge  attributes  to 
the  testator  seems  to  be  taken  from  a  passag^n  one  of 
the  judgments  in  the  former  case  where  it  was  used  to 
explain  and  enforce  a  particular  view  of  the  testator's 
meaning  ([1897]  A.C.,  p.  687,  1.  21).  If  you  restore 
the  testator's  own  words,  the  question  will  then 
run  : — **  What  construction  is  to  be  placed  on  the  con- 
cluding words  of  the  clause  directing  the  trustees  to 
convey  the  testator's  lands,  tehements,  and  heredita- 
ments, at  a  given  time  to  the  persons  whom  he  had 
intended  to  make  the  objects  of  his  bounty  ?"  Now,  if 
you  assume  that  the  testator  was  under  the  impression 
that  he  had  already  given  the  proposed  objects  of  his 
bounty  an  equitable  **  remainder  in  fee  simple,"  the 
direction  in  question  could  only  be  intended,  as 
the  Lord  Justice  says,  '*  to  clothe  these  persons  with 
the  legal  estate."  There  would  be  nothing  upon  which 
the  direction  could  operate  except  the  bare  legal  estate. 
But  it  is  always  dangerous,  I  think,  to  speculate  on  the 
unexpressed  meaning  of  a  testator.  And  there  is  much 
force  in  Lord  Cranworth's  observation  that  **  it  is  not 
the  daty  of  a  Court  of  justice  to  search  for  the  testa- 
tor's meaning  otherwise  than  by  fairly  interpreting  the 
words  he  has  used."  **  Abbott  v.  Middleton  "  (7 
H.L.C.,  68).  There  is  one  part  of  the  judgment  of 
Lord  Justice  Collins  against  which  I  feel  bound  to  enter 
a  respectful  protest.  The  learned  Lord  Justice  claims 
that  his  view  has  the  support  of  the  Lord  Chancellor 
and  Lord  Justice  Lopes,  founding  himself  or  rather 
speculating  upon  some  interlocntory  observations  thrown 
out  by  them  in  the  course  of  the  argument  and  ignoring 
altogether  the  language  ot  their  considered  judgment. 
It  would,  perhaps,  be  sufficient  for  the  purposes  of 
the  present  ease  if  I  were  to  content  myself  with 
pointing  out  what  really  took  place  during  the  argu- 
ment, and  what  was  really  said  in  the  judgment. 
The  Lord  Chancellor  expressed   no  opinion  of  his  own. 
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All  that  the  Lord  Chancellor  did  wat  to  put  into  plain 
and  pointed  language  a  proposition  which  the  learned 
counsel  addressing  the  Court  was  aiming  at  with  trope 
and  metaphor.  On  that  Lord  Justice  Lopes  no  doubt 
said  something  in  approval  of  the  proposition.  **  That 
is/'  he  said,  *'  exactly  how  it  strikes  me.  That  seems  a 
reasonable  way  of  eonsidering  the  words."  First  im- 
pressions are  always  interesting,  but  sometimes  second 
thoughts  are  best.  In  his  written  judgment  Lord  Justice 
Lopes  points  to  **  the  provision  that  the  trustees  are 
ultimately  to  convey  the  fee  simple  to  the  beneficiaries,* ' 
and  concludes  that  they  had  the  legal  estate  vested  in 
them  throughout,  **  that  is/'  he  adds,  **  until  it 
became  their  duty  to  convey  it  in  fee  simple  to  those 
who  were  to  be  absolutely  entitled."  Now,  your  Lord- 
ships will  notice  that  Lord  Justice  Lopes  gives  due 
effect  to  the  words  of  limitation  in  the  direction  to  the 
trustees.  The  conveyance,  he  says,  was  bo  be  made 
'*  in  fee  simple.''  But  more  thiw  that,  it  was  to  be 
made  **  to  those  who  were  to  be  absolutely  entitled." 
What  does  that  mean  ?  It  does  not,  of  course,  refer  to 
acquisition  of  title  by  a  disentailing  assurance,  for  such 
an  assurance  would  have  got  rid  of  the  direction  to 
the  trustees  as  well  as  of  the  estate  tail.  It 
most  mean  **  absolutely  entitled  "  under  the  pro- 
visions of  the  will.  But  the  only  provision 
in  the  will  under  which  the  heii*s  special  could  become 
absolutely  entitled  is  the  gift  to  be  found  in  the 
direction  to  convey.  When  you  bear  in  mind  that  Lord 
Justice  Lopes  was  under  the  impression  (as  appears  from 
the  shorthand  notes)  that  the  gift  of  the  reversion 
in  fee  to  a  tenant  in  tail  would  operate  to  destroy  the 
tenancy  in  tail  and  vest  in  the  donee  an  immediate 
^estate  of  fee  simple  in  possession,  his  meaning  is  per- 
fectly plain.  It  differs  in  nothing  except  in  that  one 
mistaken  point  from  the  opinion  of  Lord  Herschell  and 
those  who  agreed  with  him.  Lord  Herschell  asks  :— **  What 
is  there  inconsistent  with  the  creation  of  estates  tail 
that  the  testator  should  direct  his  trustees  to  convey  the 
reversion  in  fee  to  the  heirs  of  the  tenants  in  tail  at  a 
particular  time  ?  ' '  Lord  Justice  Lopes  speaks  of  the 
time  when  it  would  become  '*  their  duty  to  convey  it  in 
fee  simple  to  those  who  were  to  be  absolutely  entitled." 
The  language  is  all  but  identical.  With  the  exception 
to  which  I  have  referred  the  meaning  is  precisely  the 
same.  Lord  Justice  Rigby  expressed  himself  in  very  similar 
language.  He  observes  that  the  extent  of  the  legal 
estate  vested  in  the  trustees  is  shown  to  be  nothing  less 
than  the  fee  simple  *'  by  the  durection  that  the  property 
is  when  the  trust  for  maintenance  ceases  to  be  legally 
conveyed  in  fee  simple."  And  the  Lord  Chancellor 
agreed  with  each  of  his  colleagues.  So  there  can  be  no 
doubt  as  to  the  opinion  of  every  member  of  the  Court. 
Bat  to  come  to  a  matter  of  far  greater  importance 
than  the  opinion  of  individual  Judges  on  a  question 
of  construction  I  must  say  I  rather  doubt  the  expediency 
of  treating  a  casual  remark  thrown  out  in  the  course  of 
the  argument  by  a  Judge,  however  eminent,  as  some- 
thing committing  him  to  an  opinion  or  as  being  in  any 
way  binding  upon  anylxnly  else.  A  Judge  who  mter- 
poses  in  the  coarse  of  connscrs  address  does  so,  I 
should  imagine,  either  to  invite  attention  to  some 
difficulty  which  occurs  to  him  at  the  moment,  and  which 
counsel  ought  to  have  an  opportunity  of  meeting  or 
else  to  elicit  some  information  which  he  thinks,  rightly 
or  wrongly,  will  not  oome  from  counsel  in  due  coui*8e, 
or  perhaps  to  direct  and  shorten  the  argument,  though  I 
know  some  people  fancy  that  interruptions  from  the 
Bench  have  not  the  effect  of  shortening  arguments— at 
least  not  always.  But  the  very  last  thing  that  a  Judge 
means  to  do  when  he  interrupts  counsel  is  to  express  an 
opinion  on  any  matter  still  open  to  debate.  When  the 
case  was  before  your  Lordships  on  the  former  occasion 
I   intimated    my    view    on    the    present    question.     It 


was  necessary  to  consider  the  meaning  and  effect 
of  the  clause.  Almost  every  Judge  before  whom 
the  case  came  took  it  into  consideration,  though  in  the 
result  it  did  not  form  a  ground  of  the  decision  of  the 
House.  I  am  not  going  to  repeat  what  I  said  then.  I  am 
quite  prepared  to  accept  the  judgment  of  Mr.  Justice  Big- 
ham  as  expressing  more  fully  and  more  clearly  the  view 
which  1  was  led  to  take.  I  would  only  venture  to  add 
a  very  few  words.  On  a  critical  examination  of  the 
will  I  am  inclined  to  think  that  the  clause  now  in  question 
did  not  form  part  of  the  instrument  as  originally  pre- 
pared. It  seems  probable  that  originally  the  gift  to 
the  collateral  relations  was  intended  to  take  effect  in 
every  case  on  the  determination  of  the  previous  limita- 
tions. If  this  suggestion  be  well  founded  it  would 
account  for  the  way  in  which  the  direction  to  the 
trustees  is  introduced.  It  waa  introduced,  I  think,  by 
way  of  amendment,  and  causes  perhaps  a  little  awkward- 
ness in  the  run  of  the  sentence  as  amendments  ao  intro- 
duced frequently  do.  However  that  may  be,  when  once 
the  testator  determined  that  the  gift  to  the  collaterals 
was  not  to  take  effect  if  any  one  of  the  tenants  in  tail 
married  or  attained  21,  the  question  must  have  sug- 
gested itself —What  is  to  become  of  the  reversion  in  fee 
if  that  condition  is  fulfilled  ?  Surely  the  most  obvious 
and  th^  most  natural  thing  for  the  testator  to  do  was 
to  give  it  in  that  case  to  his  own  issue  fulfilling 
the  pi-escribed  conditions.  The  learned  counsel  who 
spoke  second  for  the  appellants  argued,  as  I 
understood  him,  that  the  reversion  expectant  on  the 
determination  of  an  estate  tail  was  so  shadowy  and 
trumpery  a  thing  that  no  testator  would  be  likely  to 
concern  himself  about  it  at  all.  I  do  not  think  that 
this  is  the  general  opinion  among  people  who  have  pro- 
perty of  that  sort  to  dispose  of.  Certainly  this  testator* 
who  evidently  bestowed  much  thought  and  care  on  the 
disposition  of  his  property,did  ooncera  himself  about  this 
reversion,  and  that  in  a  vei^  special  manner.  The 
leaiTied  counsel  for.  the  appellant,  adopting  theargumen 
of  Liord  Justice  Collins,  laid  much  stress  on  the  words 
**  such  heirs."  The  Lord  Justice  observes  that,  '*  the 
words  *  heirs  of  the  body  '  being  once  decided  to  be 
words  of  limitation  only,  the  words  *  such  heirs  ' 
following  cannot,  without  undue  straining,  be  inter- 
preted to  mean  individuals  who  are  to  be  the  objects  of 
anew  gift."  Now  I  must  say  that  I  cannot  follow 
that  observation.  No  doubt  the  words  **  heirs  of  the 
body  "  have  been  decided  to  be  words  of  limitation 
only.  W^hat  difference  could  it  make  if  they  were  werds 
of  purchase  also  ?  Heirs  of  the  body  who  take  by 
descent  are  just  as  much  human  beings  and  just  as  much 
indiriduals  as  heirs  of  the  body  who  take  by  purchase. 
If  a  testator  chooses  to  make  a  gift  to  heirs  of  the  body 
taking  by  descent  **  as  and  when  they  shaH  attain  21 
or  be  maiTied, "  I  cannot  see  what  difficulty  there  is 
in  ascertainmg  the  persons  intended.  If  the  clause  is 
to  be  construed  as  meaning  only  that  the  trustees  are 
to  convey  the  legal  estate  when  their  active  duties 
have  come  to  an  end  there  is  no  difficulty  about  the 
matter.  But  the  advocates  of  that  construction  contend 
that  if  it  is  the  reversion  in  fee  which  is  to  be  con- 
veyed, and  not  a  bare  legal  estate,  a  sort  of  mist  or 
darkness  descends  upon  the  scene,  and  no  one  can  find 
the  persons  to  take,  though  they  are  the  very  same 
persons  who  on  the  other  eon.sti*uclion  would  take  the 
legal  estate,  and  are  described  by  the  very  same  words. 
In  my  opinion  the  expression  **  such  heirs  "  creates 
no  difficulty.  It  refers  to  the  preceding  words,  and  means, 
of  course,  **  heirs  of  the  body  or  bodies  of  the  testator's 
child  or  children  '  '—the  persons  forming  as  they  come 
into  ejcistence  the  whole  line  of  succession  capable  of 
inheriting.  But,  however  numerous  they  may  he,  the 
first  in  the  line  on  attaining  21  or  man7ing  carries  off 
the  whole   estate   or   the  whole   share,  as  the  case  may 
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be,  and  there  is  nothing  left  for  those  i»ho  come  after. 
That  is,  I  think,  the  solution  of  the  suggested  diffi- 
culty. I  bad  thought  at  one  time  that  the  difference 
of  view  which  has  been  expi-essed  in  this  case  might 
possibly  ha^e  sprung  out  of  the  notion,  which  pre- 
vailed with  the  Court  of  Appeal  on  the  fonner 
occasion,  that  the  gift  of  the  i*eversion  in  fee  to 
a  tenant  in  tail  would  have  the  effect  of  merging 
oc  defeating  the  tenancy  in  tail.  Certainly  if  the 
gift  of  the  reversion  had  such  an  effect,  I  shouM  have 
sdmitted  that  the  limitations  in  this  will  were  so  un- 
meaning and  whimsical  that  there  would  have  been 
some  difficulty  in  construing  the  words  of  the  testator 
in  their  natural  and  ordinary  sense.  But  after  the 
argument  we  have  heard  I  rather  think  that  the  differ- 
ence of  opinion  is  due  to  the  very  different  estimates 
formed  of  the  capacity  of  the  lawyer  who  drew  this 
will.  It  was  suggested  in  argument,  and  broatUy 
hinted,  I  think,  by  the  Court  of  Appeal  in  the  former 
case,  that  the  lawyer  who  drew  the  will  was  so  incom- 
petent that  hh  words  were  hardly  deserving  of  close 
and  serious  attention.  On  the  other  hantl,  there  are 
some  who  think  that  the  draftsman  of  this  will  was  a 
fairly  competent  lawyer.  And  I  confess  I  share  that 
opinion.  I  do  not  even  see  any  evilence  to  prove  that 
he  did  not  know  or  appreciate  the  rule  in  Shelley's  case 
as  well  as  it  was  known  and  appreciated  at  the  time. 
The  will  was  drawn  in  what  may  be  calle  1  the  dark 
ages,  when  Lord  Eldon  confessed  that  his  mind  was 
*•  overpowered  "  by  the  number  and  perplexity 
of  the  decisions.  But  I  think  it  is  extremely 
likely  that  the  draftsman  of  the  will  was  not 
acquainted  with  the  case  of  **  Harton  ▼.  Harton,'* 
which  was  decided  only  a  short  time  before  the  date  of 
the  will,  and,  as  far  as  I  can  make  out,  not  even 
reported  then.  Certainly  it  had  not  then  acquired  the 
authority  which,  in  spite  of  Lord  Eldon 's  criticism  and 
the  qualified  approval  or  disapproval  of  Vice-Chancellor 
Wigram,  it  afterwards  acquired.  It  was  the  rule  laid 
down  in  *'  Harton  v.  Harton,"  or  rather,  I  should  say, 
the  rule  derived  from  that  case,  which  as  it  seems  to 
xtte  upset  the  draftsman's  calculations.  Another  argument 
addressed  to  yoior  Lordships  was  thai  rhe  direction  to 
the  trustees  might  be  rejected  altogether  on  the  strength 
of  a  well-known  line  of  cases  which  decide  that  limita- 
tions superadded  to  a  gift  to  heirs  of  the  body  which 
are  inconsistent  with  the  devolution  of  an  estate  tail  are 
to  be  rejected.  But  why  are  they  rejected  ?  They  are 
rejected  because  they  are  repugnant  to  the  g^ft.  But 
no  one  can  say  that  a  gift  of  the  reversion  in  fee  to  a 
tenant  in  tail  (if  that  be  the  true  construction  of  the 
testator's  will)  is  repugnant  to  the  gift  of  the  tenancy 
in  tail.  On  the  contrary,  it  is  perfectly  consistent  with 
it.  It  seems  lo  me  that  if  you  construe  the  will  fairly, 
giving  to  technical  expressions  their  technical  meaning, 
and  to  expressions  not  technical  their  ordinary  and 
grammatical  signification,  you  have  a  sensible  construc- 
tion perfectly  natural  and  quite  consistent*  with  the 
scheme  of  the  will.  In  my  opinion  the  testator  meant 
exactly  what  he  said,  and  deliberately  provided  for  the 
event  which  actually  occurred.  If  I  am  told  that,  after 
all,  that  is  a  matter  of  opinion  on  which  no  certain  judg- 
ment can  be  pronounced,  I  can  only  take  retuge  in  Lord 
'Ilnu*low'8  maxim,  that  ^*  the  good  sense  of  all  these  cases 
is  to  believe  that, where  persons  have  expressed  themselves 
right,  they  knew  what  they  meant  "  (*'  Jones  v. 
Morgan,"  1  Bro.C.C,  221).  I  think  the  Court  of 
Appeal  was  perfectly  right,  and  therefore  I  move  your 
Lordships  that  the  appeal  be  dismissed.  Your  Lord- 
ships have  been  given  to  understand  that  an  arrangement 
has  been  made  between  the  parties  as  to  the  costs  of 
the  appeal.  It  will  therefore  not  be  necessary  to  say 
anything  about  costs. 
LoBD  Morris  and  Lord  Shand  concurred. 


Lord  Davey. — I  have  endeavoured  to  consider  the 
point  of  construction  on  this  will  which  has  now  been 
fully  argued,  and  is  directly  brought  before  as  for 
decision,  with  an  open  mind,  unprejudiced  by  anything 
which  i»as  said  by  me  on  the  former  occasion.  But  I 
am  bound  to  say  that  I  cannot  find  any  sufficioit  reason 
for  altei^g  the  substance  of  the  opinion  I  then 
expressed.  It  has  been  said  that  opinions  were  expressed 
by  both  Lord  Herschell  and  Lord  Watson  on  this  point  in 
agreement  with  that  of  my  noble  and  learned  friend  Lord 
Macnaghten.  I  need  scarcely  say  that  if  I  foond  myself  at 
variance  with  the  deliberate  judgments  of  these  eminent 
lawyers  as  well  as  that  of  my  noble  and  learned  friend, 
I  would  bow  to  authority  and  nqt  trouble  your  Lord- 
ships with  any  observations  of  my  own.  But  the  point 
was  not  argued  at  the  bar  on  the  previous  occasion, 
and  it  was  not  necessary  for  the  judgment  then  pro- 
nounced, because  the  present  respondents  were  then 
insisting  on  the  validity  of  a  disentailing  deed  which, 
if  established,  would  have  barred  all  subsequent  limita- 
tions, including  the  one  in  question,  if  it  be  a  new 
limitation.  I  therefore  feel  myself  at  liberty  shortly  to 
state  the  grounds  upon  which  1  a<lhere  to  my  preyions 
opinion.  It  is  quite  true  that  I  was  in  error  in  speak- 
ing of  the  opposite  construction  as  operating  a 
defeasaitee  of  the  estate  tail.  I  used  the  expression  in- 
advertently in  reference  to  a  suggestion  to  that  effec 
in  the  judgment  of  Lord  Justice  Rigby.  If  anything, 
it  is  a  remainder  to  take  effect  on  the  termination  of 
the  estate  tail.  But  that  accidental  slip  does  not  alter 
the  substance  of  my  opinion  that  the  words  in  question 
do  not  create  a  new  limitation  but  are  merely  ancillary 
to  the  previous  limitation,  which  we  have  con- 
strued to  be  an  estate  tail  (in  the  events  which 
happene<l)  in  Mary.  The  words  are,  **  such  free- 
hold lands,  &c.,  to  be  legally  conveyed  and  assured 
unto  such  heirs  of  my  child  or  children  in  equal 
shares  as  they  shall  severally  and  respectively  attain 
the  age  of  21  years,  or  be  married,  and  to  their  several 
and  respective  heirs  and  assigns  for  ever. ' '  The  will  is 
obviously  drawn  by  a  draftsman  who  was  acquainted 
with  legal  phraseology,  but  not  a  sufficiently  good 
lawyer  to  be  master  of  it  or  know  how  to  use  it 
accurately.  A  succession  of  estates  is  carefully  provided 
for  in  the  will,  and  in  every  other  instance  a  new  limi- 
tation is  introduced  with  the  appropriate  language  for 
that  purpose,  llie  words  **  to  be  legally  conveyed, 
&c. ,"  follow  immediately  after  the  words  **  to  be  equally 
divided,  &o.,"  which  are  clearly  ancillary  to  or  rather 
form  part  of  the  previous  gift  to  the  heirs  of  the  body. 
So  far  as  the  form  of  the  clause  goes  it  appears  to  m 
appropriate  for  expressing  a  direction  annexed  to  the 
previous  gift  and  inappropriate  for  creating  a  new  gift 
in  succession.  Then,  again,  who  are  referred  to  as 
*'  such  heirs  "  ?  According  to  the  scheme  of  the  will 
and  the  conception  of  the  testator  they  mean  a  class  of 
persons  whom  he  describes  as  heirs  of  the  body  of  his 
children,  and  between  whom  he  desired  his  estate  to  be 
divided  on  tlieir  deaths.  According  to  their  legal  Con- 
struction the  words  used  by  the  testator  included  all  the 
heirs  of  the  body  taking  in  a  course  of  succession,  and, 
therefore,  the  rule  in  Shelley's  case  applies.  But  tho 
construction  of  the  clause  in  question  adopted  in  the 
Courts  below  appears  to  me  to  confine  the  description  in 
that  clause  to  the  first  members  of  the  class  who  attain 
21  or  marry,  and  so  to  give  a  meaning  to  the  words 
different  from  that  which  they  bear  in  the  previo\i8  gift. 
This  testator  did  not  know  or  forgot  the  rule  in  Shelley's 
case,  and  in  my  opinion  he  has  attempted  to  engraft  on 
words  which  created  an  estate  tail,  a  direction  to 
convey  to  the  heirs  in  tail  in  fee  simple.  Suoh  a 
direction  is  repugnant  and  may  be  disregarded,  as  has 
been  held  in  a  line  of  cases  beginning  with  **  Good- 
right    T.    Pullyn  "    (2    Lord    Raymond,   1,487)    and 
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•*  Wright  T.  PMrson  ''  (Amb.,  858).  I  think  my  noble 
and  learned  friend  has  been  too  severe  in  his  criticism 
of  the  judgment  of  Lord  Justice  Collins.  The  rule  in 
Shelley's  case  is  a  role  of  law,  and  not  a  rule  of  con- 
struction, and  in  its  application  frequently  overrules 
the  intention  plainly  expressed  on  the  face  of  the  will 
where  it  is  one  which  the  law  cannot  carry  into  effect. 
I  believe  that  such  is  the  case  on  the  will  before  us. 
It  seems  to  me  extravagant  to  suggest  that  this  testator 
intended  or  supposed  that  his  children  would  take  more 
than  a  life  estate.  But  the  law  says  otherwise,  and 
most  prevail.  For  the  purpose,  however,  of  construing 
tooh  words  as  those  we  have  before  us,  and  saying 
whether  they  create  a  new  limitation  or  one  to  be  re- 
garded only  as  an  ancillary  provision  to  the  previous 
limitation,  I  think  it  is  legitimate  to  look  to  the  inten- 
tion expressed  in  the  instrument,  although  it  is  not  one 
which  can  be  carried  into  effect,  modo  et  forma,  and  this  I 
nnderstand  to  be  the  basis  of  the  learned  Lord  Justice's 
argument.  The  Lord  Justice  was,  of  course,  aware  that 
under  the  old  law  a  gift  to  one  without  words  of 
limitation  passed  only  a  life  estate  unless  a  contrary 
intention  ai4;>6ared  on  the  will.  But  I  presume  the 
Lord  Justice  would  have  said,  if  he  had  been  asked, 
that  he  found  such  an  intention  in  the  direction  to  the 
tnistees  to  convey  to  the  heirs  of  the  body  in  fee 
simple.  The  second  point  argued  by  Mr.  Crackanthorpe 
depends  on  the  true  construction  of  the  settlement  of 
August  31,  1819,  made  by  Mrs.  Hartley  on  her 
marriage.  It  raises  questions  of  some  difficulty  and 
nicety.  But  as  I  understand  that  the  majority  of  yoiu: 
Lordships  are  in  favour  of  the  respondents  on  the 
principal  point  argued,  in  which  case  these  questions  do 
not  9npe,  it  is  unnecessary  for  me  to  express  any  opinion 
upon  them.  As  I  understand  the  costs  of  the  appeal 
have  been  arranged  by  the  iMurties  themselves,  I  will 
not  say  anything  about  them. 

LoBD   Brampton     read   a   judgment  to   the  effect 
that  tlie  appeal  should  be  dismissed. 


Court  of  Appeal   (A.  L.  Smith,  > 
Collins,  and  Romer,  L.JJ.)      ( 


1900. 
March  9. 


THX  GUARDIANS  OF  THI   POOR  OF  THE  BBAMLEY  UNION 
V.  THE  GUARANTEE  SOCIETY.* 

Principal  and  Surety — Guarantee  —  Fidelity 
I)olicy — Clerk  to  gnardians — Guarantee  as  to 
faithfal  discharge  of  duties — Loss,  whether 
within  policy. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  Mr.  Justice  I)ay  at  the  trial  of  the  action  without  a 
jury,  reported  in  The  Times  of  March  17,  1899.  The 
action  was  brought  on  a  tidelity  policy  issued  to  the 
plaintiffs,  the  gnardians  of  Bramley,  by  which  the 
defendant  society,  to  the  extent  of  £300,  guaranteed 
that  Alexander  Wiley,  the  clerk  to  the  plaintiffs,  would 
duly  and  faithfully  discharge  all  and  every  the  duties  of 
his  office.  Wiley,  after  having  served  the  plaintiffs  as 
clerk  for  a  number  of  years,  was  dismissed  for  mis- 
conduct in  1896.  It  appeared  that  down  to  1890  annual 
elections  of  guardians  were  held,  in  respect  of  which 
Wiley  received  certain  fees.  In  1890  a  resolution  for 
triennial  elections  was  passed,  and  Wiley  asked  for 
compensation.  Down  to  1890  he  received  £255  per 
annum  and  a  fee  in  respect  of  each  election.  On 
June  30,  1890,  a  resolution  was  passed  by  the  guardians 
for  an  increase  of  his  pay.  The  resolution  was  that  his 
salary  should  thenceforth  be  £410  per  annum,  to 
include  salary  for  general  duties  and  services  in  con- 
nexion with  the  settlement  and  removal  of  the  poor, 
and  conducting  all  future   guardians'    elections,  and  the 

*S«ported  bf  W.  F.  Barry,  Esq.,  Barriitsr-st-Law. 


proceedings  connected  therewith.  The  salary  was  under 
the  control  of  the  Local  Government  Board,  as  the 
guardians  could  only  recommend  the  amount  subject  to 
the  sanction  of  the  Local  Government  Board.  It  was 
the  duty  of  Wiley  to  communicate  the  resolution  to  the 
Local  Government  Board,  but  instead  of  sending  the 
whole  resolution  he  suppressed  the  words  **  and  con- 
ducting all  future  guardians*  elections,  and  the 
proceedings  connected  therewith.*'  The  Local  Govern- 
ment Board  approved  of  the  increase,  and,  before 
the  plaintiffs  discovered  the  misrepresentation  which 
had  been  made  by  Wiley,  he  received  from  them 
in  excess  of  his  previous  salary  suras  exceeding 
£300.  Tlie  plaintiffs  brought  this  action  to  recover 
that  sum  under  their  policy.  They  contended  that  there 
was  a  loss  covered  by  the  policy,  which  was  caused  by 
Wiley  not  faithfully  discharging  his  duties  ;  that  the 
amount  of  the  loss  was  the  increase  of  salary  which 
Wiley  had  obtained  by  deliberately  suppressing  part  of 
the  resolution  of  the  guardians  and  thereby  obtaining 
the  approval  of  the  Local  Government  to  the  resolu- 
tion ;  and  that  such  approval  was,  in  the  circumstances, 
no  approval  at  all,  as  it  was  an  approval  of  a  resolu- 
tion which  had  never  been  passed,  and  was  therefore 
invalid  ;  and  the  plaintiffs  could  have  recovered  the 
extra  salary  from  Wiley  as  money  paid  under  a  mistake  of 
fact.  Mr.  Justice  Day  gave  judgment  for  the  defendants. 

Mr.  C.  A.  Russell,  Q.C.,  and  Mr.  S.  G.  Luihington 
appeared  for  the  plaintiffs  ;  Mr.  English  Harrison, 
Q.C.,  'and  Mr.  Boydell  Houghton  jippeared  for  the 
defendants. 

The  CousT  allowed  the  appeal. 

LoBD  Justice  A.  L.  Smiih  said  that  the  question 
was  whether  Wiley,  in  knowingly  sending  the  resolution 
of  the  guardians,  with  part  of  it  omitted,  to  the  Local 
Government  Board  for  apfiroval,  was  duly  and  faith* 
fully  discharging  the  duties  of  his  office  within  the 
meaning  of  the. policy.  In  his  Lordship's  opinion  he  was 
clearly  not.  It  was  not  necessary  to  say  whether  there 
was  any  fraud.  He  was  unable  to  agree  witli  Mr. 
Justice  Day.  There  was  a  good  cause  of  action  upon 
the  policy.  The  guardians  were  therefore  entitled  to 
be  recouped  the  loss  caused  by  Wiley's  not  having  duly 
and  faithfully  discharged  his  duties.  With  regard  to 
the  damages  they  would  be  referred  to  the  Official 
Referee,  who  would  report  his  findings  to  this  Ck)urt, 
and  then  judgVnent  would  be  entered. 

LoBD  Justice  Collins  and  Lobd  Justice  Romer 
concurred. 

Upon  the  application  of  counsel,  it  was  ordered  that, 
if  the  parties  agreed  upon  the  figures,  the  damages  need 
not  be  assessed  by  the  Official  Referee,  and  the  case 
would  come  back  for  judgment  upon  the  agreed  figures. 

[Solicitors — Monro,  Slack,  and  Co.,  for  Scatcherd, 
Hopkins,  and  Miadlebrooks,  Leeds,  for  the  plaintiffs  ; 
Budd,  Johnson,  and  Jeoks,  for  the  defendants.] 


Court  of  Appeal  (A.  L.  Smith,  1 
Collins,  and  Romer,  L.JJ.)     ( 


1900. 
March  9» 

SURGE  V.   ASHLEY  AND  SMITH  (LIMITED).* 

Gaming — Stakeholder — Bight  to  recover  deposit 
—Gaming  Act,  1892. 

Money  deposited  with  a  stakeholder  to  abide 
the  event  of  a  boxing  match  is  not  money  **  paid  " 
under  or  in  respect  of  a  wagering  contract  within 
the  meaning  of  the  Gaming  Act,  1892,  and  can 
be  recovered  from  the  stakeholder  if  demanded 
before  payment  over  to  the  winner. 

"  O'Sullivan  v.  Thomas  "  ([1895]  1  Q.B.,  698) 
approved  and  followed. 

^Beportcd  bj  W.  F.  Bakry,  Eiq.   Baniitar-at-Law. 
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This  was  an  appeal  by  the  defendants  from  the 
jndgment  of  Mr.  Justice  Lawrance.  The  case  raised  an 
important  question  under  the  Gaming  Act,  1892 
(55  and  56  Vict.,  c.  9).  The  action  was  brought  .to 
recover  £300  deposited  with  the  defendants  as  stake- 
holders,  to  be  paid  over  to  the  winner  of  a  boxing 
match.  A  boxing  match  was  arranged  between  the 
plaintiff  and  a  man  known  as  Bobby  Dobbs,  of  New 
York,  fur  £300  aside  and  the  best  purse  offered.  The 
plaintiff  and  Dobbs  deposited  £300  each  with  the 
defendants,  who  were  the  proprietors  of  the  Sportanian,  as 
stakeholders.  The  match  was  fought  at  Newcastle-upon- 
Tyne,  and  Dobbs  was  declared  the  winner.  Subsequently, 
bat  before  the  stakes  were  paid  orer  by  the  defendants 
to  the  winner,  the  plaintiff  gave  the  defendants  notice 
not  to  pay  the  £300  which  he  had  deposited  with  them 
to  Dobbs,  but  to  pay  it  back  to  him.  The  defendants, 
notwithstanding  the  notice,  paid  the  sums  to  the 
winner.  The  plaintiff  thereupon  brought  this  action, 
aad  the  defendants  contended  that  no  action  would  lie 
by  reason  of  section  1  of  the  Gaming  Act,  1892.  That 
section  provides  that  **  any  promise,  express  or 
implied,  to  pay  any  person  any  sum  of  money  paid  by 
him  onder  or  in  respect  of  any  contract  or  a«:ree- 
ment  rendered  null  and  void  by  the  Act  of  the 
eighth  and  ninth  of  Victoria,  chapter  one  hundred 
ftnd  nine,  or  td  pay  any  sum  of  money  by  way 
of  commission,  fee,  reward,  or  otherwise  in  respect 
of  any  such  contract,  or  of  any  services  in  rela- 
tion thereto  or  in  connexion  therewith,  shall  be 
null  and  void,  and  no  action  shall  be  brought  or  main- 
tained to  recover  any  such  sum  of  money."  The 
plaintiff  contended  that  the  old  law  prior  to  that  Act 
was  not  altered,  under  which  a  sum  of  money  which  had 
been  deposited  with  a  stakeholder  could  be  recovered 
from  the  stakeholder  if  claimed  from  him  before  he  had 
paid  it  over  to  the  winner  (see  **  Diggle  v.  Higgs," 
2  Ex.  D.,  422)  ;  and  that  the  Divisional  Court,  con- 
sisting of  Mr.  Justice  Wills  and  Mr.  Justice  Wright,  in 
*•  O'SulUvan  v.  Thomas  *'  ([1896]  IQ.B.,  698),  had  so 
held.  Mr.  Justice  Lawrance  held,  upon  the  authority 
of  this  last  case,  that  the  plaintiff  was  entitled  to 
recover,  and  he  gave  judgment  accordingly. 

Mr.  DxTKB,  Q.C.,  and  Mr.  W.  Ellis  Hill,  for  the 
defendants,  contended  that  the  decision  in  **  O'SuUivan 
V.  Thomas  "  ([1895]  1  Q.B.,  698)  was^  wrong,  and 
ought  to  be  overruled.  Before  the  Gaming  Act,  1892, 
the  plaintiff  could  have  recovered  the  deposit  if  he 
claimed  it  before  the  defendants  had  paid  it  over  to  the 
winner.  But  the  law  had  been  altered  by  section  1  of 
the  Gaming  Act,  1892,  and  the  present  case  came  within 
the  very  words  of  that  Act,  because  the  £300  was  a 
sum  **  paid  "  by  the  plaintiff  to  the  stakeholder 
under  or  in  respect  of  a  contract  made  void  by 
the  Gaming  Act,  1845  (8  and  9  Vict.,  c.  109),  section 
18,  and  the  action  was  based  upon  an  implied  promise 
by  the  defendants  to  pay  back  this  sum.  The  intention 
of  the  Act  was  to  sweep  away  any  implied  promise  to 
pay  a  sum  of  money  under  or  in  respect  of  a  contract 
rendered  null  and  void  by  8  and  9  Vict.,  c.  109.  Clearly 
the  contract  in  the  present  case  was  a  gaming  contract 
and  was  rendered  null  and  void  by  section  18  of  8  and  9 
Vict.,  c.  109,  and  therefore  the  implied  promise  to  pay 
a  sum  of  money  in  respect  of  j  such  contract  was  itself 
rendered  null  and  void.  The  obligation  of  the  de- 
fendants was  based  upon  an  implied  contract  to  repay 
the  amount  of  the  deposit  to  the  plaintiff  if  it  was 
claimed  before  pajrment  over  to  the  person  entitled. 
The  Act  of  1892  did  away  with  that  implied  promise. 
The  word  *'  paid  "  in  the  Act  covered  a  deposit  with 
a  stakeholder.  The  decision  of  the  Court  of  Appeal  in 
•'  Carney  v.  Plimmer  "  ([1897]  1  Q.B.,  634)  was  in 
favour  of  the  defendants,  especially  the  judgment 
delivered  by  Lord  Justice  Chitty  (at  p.  637).    They  also 


referred  to  **  Shoolbred    v.  Roberts  "    ([1899]  2  Q.B., 
560),  *•  Read  v.  Anderson  "  (13  Q.B.D.,  779). 

Mr.  Ashworth  Harrison  (Mr.  Marshall  Hall,  Q.C., 
with  him),  for  the  plaintiff,  was  not  called  uiK>n. 

The  CouBT  dismissed  the  appeal. 

Lord  Justice  A.  L.  Smith  said  that  the  question  was 
whether  the  case  of  *'  O' Sullivan  v.  Thomas  "  was  or 
was  not  rightly  decided.  It  must  be  taken  that  eadi 
party  had  depositeJ  the  sum  of  £300  with  the  de- 
fendants, and  that  the  plaintiff  gave  notice  to  the 
defendants,  before  the  suras  had  been  paid  to  the 
winner,  not  to  pay  the  £300  deposited  by  him  to  the 
winner  of  the  match,  llie  question  was  whether  the 
Gaming  Act,  1892,  prevented  the  plaintiff  from  recover- 
ing the  sum  so  deposited  by  him.  That  depended  upon 
whether  it  was  a  sum  of  money  *'  paid  "  by  him  within 
the  meaning  of  section  1  of  that  Act.  He  did  not  think 
that  a  person  who  deposited  a  sum  of  money  with  a 
stakeholder  would  say  that  he  had  paid  it  to  the  stake- 
holder. In  *'  Strachan  v.  Universal  Stock  Exchange  *' 
([1895]  2  Q.B.,  697)  the  decisions  on  the  Act  of  8  and  9 
Vict.,  c.  109,  were  discussed,  and  he  (the  Lord  Justice) 
said  that  **  it  is  manifest  that  no  action  can  be  brought 
by  the  one  against  the  other  to  enforce  any  contract  so 
declared  to  be  void  ;  but  it  has  been  held  by  authoritiesV 
which  it  is  far  too  late  now  to  question,  that  as  soon  as 
one  party  to  a  gaming  contract  receives  notice  from  the 
other  party  that  the  former  declines  to  abide  any  longer 
by  the  wagering  contract  money  deposited  by  him  there* 
upon  ceases  to  be  money  deposited  in  the  hands  of  the 
latter  *  to  abide  the  event  upon  which  any  wager  shall 
have  been  made  '  ;  and  any  money  still  in  the  latter 's 
hands  unappropriated  by  him  becomes  money  of  the 
former,  without  any  good  reason  for  the  latter  detain- 
ing it  ;  and  in  such  circumstances  an  action  for  money 
had  and  received  to  the  plaintiff's  use  will  lie."  That 
was  a  smnmary  of  the  opinion  of  the  learned  Judges  in 
the  prior  decisions.  In  his  opinion  the  defendants  could 
not  bring  themselves  within  the  first  branch  of  section  1 
of  the  Act  of  1892.  Nor,  for  the  same  reason,  could 
they  bring  themselves  within  the  second  branch  of  that 
section.  A  deposit  with  a  stakeholder  was  not  a 
sum  **  paid  "  to  him  within  the  meaning  of  the  Act. 
It  was  now  attempted  to  stretch  the  Act  so  as  to  include 
a  deposit  of  a  sum  of  money  with  a  stakeholder.  No 
such  words  were  in  the  Aot.  It  would  be  passing 
strange  that,  if  such  were  intended,  proper  words  to 
cover  such  a  common  and  well-known  case  had  not  been 
inserted  in  the  Act.  With  regard  to  the  authorities, 
**  O' Sullivan  v.  Thomas  "  was  exactly  in  point.  In 
that  case  the  Divisional  Court  held  that  the  Act  of  1892 
applied  to  a  payment  out  and  out,  and  did  not  apply 
to  a  deposit  with  a  stakeholder.  In  his  opinion  that 
case  was  rightly  decided.  The  case  of  •*  Oamey  v. 
Plimmer  "  was  quite  a  different  case,  though  a  dictum 
of  Lord  Justice  Chitty  was  relied  upon  by  the  defend- 
ants. But  that  learned  Judge  was  not  thinking  of  such 
a  case  as  the  present,  and  it  was  to  be  noted  that, though 
**  O 'Sullivan  v.  Thomas  '*  was  referred  to  in  the  argu- 
ment, it  was  never  mentioned  in  the  judgment.  In  his 
opinion  the  judgment  of  Mr.  Justice  Ijawrance  was 
right,  and  must  be  affirmed. 

Lord  JirsTicif  Collins  concurred.  The  case  was  vir- 
tually  an  appeal  from  the  decision  of  the  Divisional 
Court  in  **  O 'Sullivan  v.  Thomas."  The  question  was 
whether  the  Gaming  Act,  1892,  had  substituted  a  new 
law  for  that  existing  under  the  Gaming  Act,  1845. 
Under  the  earlier  Act  it  was  well  settled  that  a  person 
who  deposited  money  with  a  stakeholder  could  recover 
it  back  if  he  claimed  it  from  the  stakeholder  before  it 
was  paid  over  by  the  latter.  Then  came  the  Gaming 
Act,  1892.  It  was  suggested  that  the  tme  reading  of 
that  Act  was  that  it  was  no  longer  possible  for  the 
person  depositing  the   money   to   recover   it   from  the 
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stakeholder.  It  was  Raid  that  the  money  deposited  was 
money  **  pai<l  "  by  the  depositor  to  the  stakeholder 
within  the  meaning  of  the  Act,  and  that,  as  it  was  paid 
under  a  wagering  contract,  that  was,a  contract  rendered 
nail  and  void  by  the  Gaming  Act,  1845,  there  was  an 
implied  promise  to  repay  it,  and  that  implied  promise 
was  rendered  null  and  void  by  the  Act  of  1892.  The 
words  of  the  Act  seemed  capable  of  covering  such  a 
case.  But  the  Court  must  look  fm-ther.  The  Act  of 
1892  was  passed  after  a  long  current  of  authorities,  and 
if  it  was  intended  to  overrule  them,  he  would  expect  to 
find  apt  words  in  the  Acb  to  carry  out  that  intention. 
There  were  no  such  apt  words  in  the  Act.  Further,  one 
could  not  shut  one's  eyes  to  the  fact  that  the  Act  was 
passed  after  the  decision  in  **  Read  v.  Anderson,"  and 
it  was  intended  to  deal  with  that  decision.  The  Act  was 
passed  with  the  intention  of  dealing  with  cases  where 
money  was  paid  in  the  full  sense  of  the  term.  He  could 
not  escape  the  conclusion  that  the  Act  was  passed  alio 
intuitu  so  far  ai  this  case  was  concerned.  In  his  opinion 
the  word  **  paid,"  though  it  was  possible  to  construe 
it  as  covering  the  case  of  money  deposited  with  a  stake- 
bolder,  yet  coming  where  it  did  and  at  the  crisis  when 
it  did,  did  not, upon  its  true  construction  in  this  section, 
cover  the  deposit  of  a  sum  with  a  stakeholder.  Such  a 
sum  was  merely  hande<l  to  a  stakeholder  with  a  mandate 
to  pay  it  in  a  certain  event  to  a  particular  (lersou. 

Lord  Justice  Romeb  delivered  judgment  to  the  same 
effect. 

[Solicitors— Bernard,  Abrahams,  and  Co.,  for  the 
plaintiff ;  Gush,  Phillips,  Walters,  and  Williams,  for 
the  defendants.] 


Court  of  Appeal  (A.  L.  Smith,  )  1900. 

Collins,  and  Romer,  L.JJ.)    j  March  10. 

FENN  V.   MILLER.* 

Master  and  Servant — Master's  liability  to  servant 
— ^Workmen's  Compensation  Act,  1897 — Em- 
ployment "on,  in,  or  about  a  factory " — Acci- 
dent occurring  at  a  distance  from  foctory — 
'*  About,"  meaning  of. 

This  was  an  appeal  from  the  award  of  Judge  French, 
Q.C.,  sitting  at  Bow  County  Court,  under  the  Work- 
men's Compensation  Act,  1897.  The  appellant,  the  em- 
ployer, was  a  builder,  and  was  building  houses  upon  a 
building  estate  which  was  being  developed  at  Ching> 
ford,  in  Essex.  At  the  time  of  the  accident  the  houses 
were  between  6ft.  and  6ft.  in  height.  ITiere  were  two 
steam  engines  in  sheds  on  different  parts  of  the  building 
estate  used  for  working  two  mortar  mills  for  the  purpose 
of  making  mortar  for  the  buildings.  The  respondent  on 
the  appeal,  who  claimed  compensation  under  the  Act, 
was  a  builder's  labourer  in  the  employment  of  the  appel- 
lant, and  his  duty  was  to  drive  or  conduct  a  water-cart 
and  horse  along  a  public  road  to  Ching  Brook  to  fetch 
water  for  the  engines  and  the  mortar  mills.  On 
March  13,  1899,  the  respondent  had  gone  with  the  cart>. 
to  the  brook,  and  on  his  way  back  to  the  mortar  mill 
the  horse  ran  away  and  knocked  the  respondent  down 
and  the  cart  went  over  him.  For  the  injuries  thus 
caused  be  claimed  compensation.  The  spot  where  the 
accident  happened  was  about  110  yards  to  160  yards 
distant  from  the  nearest  engine.  The  County  Court 
Judge  held  that  the  respondent  was  at  the  time  of  the 
accident  employed  ''*  about  "  the  engine  shed,  and  there- 
fore about  a  factory  within  section  7  of  the  Workmen's 
Compensation  Act,  1897,  and  he  made  an  award  in  his 
favour  for  15s.  a  week. 

Mr.  Rawlinsox,  Q.C.  (Mr.  F.  Rose-Innes  with 
him),  for  the  appellant,  contended  that  the  question 
was  whether  the  respondent  was  employed  *  *  on    or    in 
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or  about  a  factory  * '  within  the  meaning  of  section  7  of 
the  Workmen's  C-ompensation  Act,  1897.  The  steam 
engines  working  the  mortar  mills  were  **  factories  " 
within  the  Act,  as  decided  in  **  McXicholas  v. 
Dawson"  ([1899]  1  Q.B.,  773).  But  the  respondent 
was  not  employed  **  about  "  the  factory  within  the 
meaning  of  the  Act.  **  About  '*  meant  in  close  pro- 
pinquity or  in  physical  contiguity  to  the  factory — 
**  Powell  ▼.  Brown  "  ([1899]  1  Q.B.,  157)  ;  **  Lowth 
V.  Ibbotson  "  ([1899]  1  Q.B.,  1,003).  There  was  no 
evidence  that  the  respondent  was  employed  about  the 
factory  when  the  accident  happened.  A  man  might  be 
employed  about  the  business  of  the  factory,  and  yet  not 
employed  about  the  factory.  The  County  Court  Judge 
was  therefore  wrong.  He  also  referred  to  *•  Holness  v. 
Mackay  ''  ([1899]  2  Q.B.,  319). 

Mr.  RuEGG,  Q.C,    and   Mr.   W.   M.  Thompson,  for 
the  respondent,  contended    that,    this    being  a  building 
estate  with   buildings    being    erected    on  it,   and  there 
being  on  the  estate  a  steam  engine,  which  was  a  factory 
within  the  Act,  and  which  was  used  in  connexion  with 
the  building    of   the    houses,    the  estate  might  be  con- 
sidered as  in  the  position  of  a  factory  yard.      It    was  a 
question  of  fact    in    each    case    for   the   County  Court 
Judge    whether    the    workman    was   at  the  time  of  the 
accident  employed  '*  about  "  a  factory.      It    was  not  a 
question  of  law.    Where  could  the  Court  draw  the  line  ? 
Would  100  yards    away  from    the  factory,  or  50  yards, 
or  ten  yards,  be  the  limit  ?   The  Court  had  never  yet  in 
such  a  case  interfered    with   the    finding  of  the  County 
Court   Judge.      **  Chambers    v.    Whitehaven    Commis- 
sioners "  ([1899]  2  Q.B.,  132)  was  referred  to. 
The  CouBT  allowed  the  appeal. 
Lord  Justice  A.  L.  Smith  said  that,  in  his  opinion, 
the  facts  in  the  present  case  showed   that  the  finding  of 
the  County   Court   Judge   was   wrong.     But   he  felt  a 
difiBculty  in  the  case,  which   he  would  state  presently. 
There  were  two  mortar  mills  worked  by  steam  engines, 
and  the  respondent   was  employed  to  take  a  water-cart 
to  a  brook   in   order   to    fill  it  with  water,  and  then  to 
return  with   it   to   the  mills.    While  returning  from  the 
brook  to  the   mill   along   a   public  road  the  horse  ran 
away  and  knocked  the  respondent  down  and  injured  him. 
The  place  where   the   accident   happened  was  from  110 
yards  to  160  yards  distant  from  the   nearest  engine.    If 
was   quite    clear   from   the   decision   in   **  McNicholas 
V.  Dawson  ''  that  the  engine  was  a  **  factory  "  within 
the  meaning  of  section  7  of   the  Workmen's  Compensa- 
tion  Act,    1897.     Therefore   the  question  was  whether 
the    respondent   was   employed  '*    on    or  in    or   about 
a    factory  "    within    the    meaning     of    section    7.      It 
he    (the     Lord     Justice)    had     been     the     judge     of 
fact    in   the   case   he   woald    not    have  found  that  the 
employment    was  **  about  "  the   factory.    The   County 
Court  Judge  considered  that  the  word  **  about  "was  an 
elastic    word,  and   that  he  was  entitled  to  say  that  110 
yards    away     from     the   factory    was    **  about  ^    the 
factory,  that  was,  inclose  propinquity  thereto,  as  he  (the 
Lord  Justice)  had  (expressed    its   meaning  in  *'  Powell 
V.  Brown,"  or   in    physical  contiguity  thereto,  as  Lord 
Justice  Collins  had  expressed   it  in  the  same  case.    The 
difificulty  he  (the   Lord    Justice)  had  was  in  saying  that 
there  was   no    evidence   upon    which  the  County  Court 
Judge  could    so    find.    In  *'  Powell  v.  Brown  "  a  cart 
belonging    to    the   owners  of  a  factory  was  standing  in 
a  street  close  to  the  entrance  of    the  factory  yard  where 
timber  was  usually  loaded  from  the    factory  on  to  carts. 
The  workman  was  employed  in  loading  the  cart,  and    in 
doing  so  was  injured.    The  question  was  whether  he  was 
employed    **   about   "    the    factory.      This   Court   un- 
doubtedly held  that  the   woi-d  *'  about."  following    the 
words  **  on  or  in,"  was  an  enlarging  word,  intended  to 
cover  more  than  was  included    in    the    preceding  words. 
He  (the  Lord  Justice)  said  it  meant  in  close  propinquity  ; 
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Lord  JuBtiee  Collins  iwed  the  words  physically  con- 
tiguous. In  **  Chambers  v.  Whitehaven  Commis- 
sioners "  the  Court  held  that  the  word  **  about  ''  indi- 
cated locality,  and  he  had  said  that  the  locality  of  the 
accident  must  be  within  the  purview  of  the  section,  and 
that  the  employment  must  be  on,  in,  or  about  the 
named  locality  at  the  time  of  the  accident.  In 
**  Lowth  V.  Ibbotson  '*  a  workman  met  with  an  acci- 
dent a  mile  and  a  half  away  from  the  factory,  and  the 
County  Court  Judge  held  that  he  was  not  at  the  time 
of  the  accident  employed  **  about  *'  the  factory.  ITiis 
Court  held  that  the  Judge  was  right.  In  those  cases  he 
had  said,  and  he  thought  that  the  other  Judges  also 
said,  that  t^e  question  whether  the  employment  was 
about  a  factory  was  a  question  of  fact  for  the  Coimty 
Court  Judge  to  decide.  He  saw  no  reason  to  withdraw 
from  what  he  had  then  said.  In  the  present  case  the 
workman  was  conducting  a  cart  along  a  public  highway 
when  he  was  injured,  the' accident  happening  not  less 
than  110  yards  from  the  factory.  If  he  (the  Lord 
Justice)  had  to  determine  whether  the  workman  at  the 
time  of  the  accident  was  employed  about  the  factory 
he  would  say  no.  But  the  difficulty  he  felt  was  in 
saying  that  there  was  no  evidence  upon  which  the  County 
Court  Judge  could  say  that  the  employment  was  about 
the  factory.  However,  though  he  felt  great  difficulty  in 
saying  that  there  was  no  evidence,  inasmuch  as  his 
brethren  were  of  opinion  that  there  was  no  evidence  to 
justify  the  finding  of  the  County  Court  Judge,  he  would 
not  differ  from  the  conclusion  at  which  they  had  arrived. 
LOBD  Justice  Collins  said  that  he  agreed  that  in 
each  case  it  was  a  question  of  fact  for  the  County 
Court  Judge,  and  that  this  Court  could  not  interfere 
with  the  finding  of  the  Judge  on  a  question  of  fact 
where  there  was  evidence  to  support  his  finding.  But  a 
County  Court  Judge  could  not  under  the  Workmen's 
Compensation  Act,  1897,  any  more  than  imder  any 
other  Act,  exercise  that  jurisdiction  without  any  evi- 
dence to  support  his  finding  or  without  a  proper  direc- 
tion to  himself.  If  the  case  were  one  thftt  could  be  tried 
with  a  jury  the  County  Court  Judge  would  have  to  give 
the  jury  a  direction  as  to  whi^t  constituted  employment 
'*  about  **  a  factory.  He  could  not  simply  tell  them 
that  it  was  a  question  of  fact  for  them  whether  the 
employment  was  about  a  factory  when  the  accident 
happened  and  then  leave  it  to  them  without  any  further 
direction  to  say  whether  in  fact  the  employment  was 
about  a  factory.  He  would  have  to  give  them  some 
direction  upon  the  word  *'  about. '*  Under  the  Act 
of  1897  the  Judge  must  direct  himself.  It  was  not  easy 
to  define  what  constituted  employment  **  about  "  a 
factory.  Still  he  thought  that  a  Judge  could  give  some 
assistance  to  a  jury  by  giving  illustrations  of  cases 
whidi  would  or  would  not  be  employment  about  a 
factory,  or  l)y  giving  extreme  oases  which  would 
obviously  fall  on  one  side  or  the  other  of  a  line  which 
h*d  te  be  drawn.  Here  it  was  quite  possible  to  point 
ont  extreme  limits  on  the  one  side  and  on  the  other, 
limits  which  were  to  be  observed  and  avoided.  In  his 
opinion  the  word  **  about  "  was  a  geographical  expres- 
sion, and  denoted  physical  contiguity.  It  was  not 
enengh  to  establish  that  the  workman  was  about  t^e 
business  of  his  master.  There  was  that  broad  distinc- 
tion. A  factory  presumably  involved  the  carrying  on  of 
some  business.  Take  the  case  of  a  factory  where  some 
article  of  commerce  was  produced.  The  article  had  to 
be  manufactured^  and  distributed  over  the  country.  In 
all  probability  coals  would  be  required  for  the  factory , 
and  he  should  say  that  the  carter  who  fetched  the  coals 
for  the  factory  would  be  employed  about  the  business 
of,  but  not  in  physical  contiguity  to,  the  factory.  The 
jury  would  have  to  disabuse  their  minds  of  the  idea 
that,  because  a  man  wus  employed  about  the  business, 
he  was  therefore  employed   about   the   factory.    What, 


then,  was  employment  **  about  "  a  factory  ?  A  case 
obrionsly  within  the  line  was  where  a  fact<»7  involved 
the  use  of  an  area  of  land  outside  the  physical  factory 
itself.  In  such  a  case  he  would  say  that  the  piece  of 
land  was  about  the  factory.  It  was  easy  to  give  illus^ 
trations.  In  **  Powell  v.  Brown  '*  the  cart  upon  which 
the  man  was  working  was  outside  the  physical  limits 
of  the  factory,  but  was  receiving  timber  from  the 
factory  at  the  usual  and  accustomed  place  of  loading. 
There  the  Court  held  that  the  employment  was  about 
the  factory.  It  was  easy  to  put  cases  which  fell  inside 
and  outside  the  line,  and  it  would  be  for  the  jury,  if 
that  were  the  proper  tribunal,  to  say  whether  the 
particular  case  before  them  fell  inside  or  outside 
the  line.  He  drew  a  clear  distinction  between  em- 
ployment about  the  business,  involving  no  physical 
contiguity  with  the  factory,  and  such  a  physical 
contiguity  with  the  factory  as  a  jury  might  say 
was  necessary  for  the  purposes  of  the  business.  Apply- 
ing the  above  considerations  to  the  present  case,  he  did 
not  think  that  the  facts  brought  the  case  within  the  rule 
above  mentioned  as  to  physical  contiguity.  It  might 
therefore  well  be  said  that  there  was  no  evidence  upoo 
which  a  jury  could  reasonably  find  that  the  employment 
here  at  the  time  of  the  accident  was  '*  about  "  the 
factory.  That  being  so,  there  was  no  evidence  upon 
which  the  County  Court  Judge  could  so  find.  His 
decision  must  therefore  be  reversed. 

Lord  Justice  Romeb  was  of  the  same  opinion.  It 
was  clear  that  when  tlie  Act  spoke  of  **  on,  or  in,  or 
about  '  *  a  factory  it  was  speaking  of  a  place.  It  wa« 
not  necessary  or  advisable  to  attempt  to  lay  down 
general  rules  and  propositions  as  to  when  a  man  could  or 
could  not  be  properly  said  to  be  on,  or  in,  or  about  a 
factory  or  a  building.  He  would  not  attempt  to  do  so. 
He  would,  however,  go  as  far  as  this.  A  man  who,  at 
the  time  when  the  accident  occurred,  was  only  ^nployed 
in  driving  or  conducting  a  cart  containing  materials 
necessary  for  the  business  of  the  factory  to  or  from  the 
factory,  and  was  not  in  obvious  proximity  to  the 
factory,  was  not  employed  on,  or  in,  or  about  the 
fa<«tory.  The  facts  in  the  present  case  clearly  showed 
that  at  the  time  of  the  accident  the  worknaan  was  in  no 
true  sense  employed  on,  or  in,  or  about  his  master's 
factory.  He  agreed  with  Lord  Justice  Collins  that 
there  was  no  evidence  that  the  workman  was  so 
employed.  If  this  case  had  been  tried  with  a  jury, 
assuming,  of  course,  such  a  mode  of  trial  were  possible, 
he  thought  that  the  Judge  should  have  ruled  that  theje 
was  no  evidence  to  go  to  them  that  the  workman  was 
so  employed. 

[Solicitors— Ponsford  and  Devenish,  for  the  appellant ; 
Buchanan  and  Hurd,  for  the  respondent.] 
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COOPBB  V.   DAVBNPOET— WnrSTANLEY,   THIBD   PABTT.* 

1^1  aster  and  Servant — Master's  liability  to  ser- 
vant— ^Workmen's  Compensation  Act,  1897 — 
Sub-oontractors  —  Indemnity — **  Undertakers," 
who  are.  

This  was  an  appeal  from  the  award  of  the  Warrington 
County  Court  Judge  under  the  Workmen's  Compensa- 
tion Act,  1897.  The  applicant  for  compensation  was 
the  widow  of  a  deceased  workman  who  had  been  in  the 
employment  of  the  appellant,  William  Winstanley.  The 
respondent,  Charles  William  Davenport,  was  a  builder, 
and  he  had  entered  into  a  contract  with  the  Warrington 
guardians  to  build  a  workhouse  infirmary,  Davenport 
sublet  the  plumbing  work  of  the  building  to  Winstanley . 
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The  deceased  man  Cooper  was  employed  by  Winstanley, 
And  on  September  28,  1899,  he  was  at  work  on  a 
80&ffoldiQg  on  some  of  the  plumbing  work — namely, 
fixing  the  piping  to  the  exterior  of  the  building— when 
the  scaffolding  gave  way,  and  he  fell  and  was  killed. 
The  building  exceeded  50ft.  in  height,  and  was  being 
constructed  by  means  of  a  scaffolding.  The  deceased 
man*8  widow  olaimel  compensation  under  the  Act 
Against  Davenport,  and  Davenport  thereupon  claimed 
to  be  indemnified  by  Winstanley,  under  section  4  of  the 
Workmen's  Compensation  Act,  1897.  The  County  Court 
Jodge  made  an  award  in  favour  of  the  widow  for  £260 
as  against  Davenport,  and  ordered  Winstanley  to 
indemnify  Davenport  in  respect  of  that  amount.  Win- 
stanley appealed. 

Mr.  RuBOO,  Q.C.  (Mr.  Hartley  with  him),  for  the 
appellant,  contended  that,  as  the  Court  had  already 
decided  that  a  sub-contractor  was  not  an  **  under- 
taker ' '  within  the  Act,  and  was  therefore  not  liable  to 
pay  compensation — **  Cass  v.  Butler  *'  (ante,  p. 
227)— the  appellant  was  not  liable  to  pay  compen- 
sation, and,  that  being  so,  he  was  not  liable  under 
Mcvion  4  to  indemnify  the  contractor  Davenport,  who 
was  the  undertaker,  and  therefore  liable.  Section  4 
only  provided  that  the  undertakers  should  be  entitled 
to  be  indemnified  by  any  other  i)erson  who  would  have 
been  liable  independently  of  that  section.  That  did  not 
apply  to  a  sub-contractor,  who  was  not  made  liable 
by  the  Act  at  all.  The  undertakers  could  only  claim 
indeumity  from  a  person  who  was  himself  liable  to  pay 
compensation  under  the  Act. 

Mr.  C.  A.  KusSBLL,  Q.C.  (Mr.  B.  Acton  with  him), for 
the  respondent,  Davenport,  contended  that  the  decision  in 
•*  Cass  V.  Butler  "  did  not  touch  the  present  case, 
though  some  of  the  reasons  given  by  the  Court 
were  not  favourable  to  the  respondent's  contention.  In 
order  to  see  who  was  liable  to  indemnify,  section  4 
must  be  considered  as  cut  out  of  the  Act.  That  section 
said,  **  who  would  have  been  liable  independently  of 
this  section."  Independently  of  section  4,  a  sub-con- 
tractor  was  an  **  undertaker,"  and  would  be  liable  as 
such.  Therefore  a  sub-contractor  was  bound  to 
indenmify  under  section  4.  [Lord  Justice  Romer. — 
That  argument  is  dead  in  the  teeth  of  **  Cass  v. 
Butler."  It  was  the  argumenx;  addressed  to  us  in  that 
case,  which  we  rejected.]  The  decision  in  that  case  did 
not  touch  the  present  point.  If  section  4  were  out  of 
the  Act,  a  sub-contractor  would  be  an  undertaker  within 
the  meaning  of  sections  1  and  7. 
The  Court  allowed  the  appeal. 
Lord  Justice  A.  L.  Smith  said  that  the  point 
which  had  been  taken  by  the  respondent  was  not  open. 
It  had  been  decided  in  **  Cass  v.  Butler  "  that  a  sub- 
contractor was  not  an  undertaker  within  the  Act,  He 
saw  no  ground  for  quarrelling  with  the  reasons  which 
were  given  for  that  decision.  A  person  could  only 
be  liable  to  pay  compensation  under  the  Act  if  he 
was  an  undertaker.  A  sub-con bractor  was  not  an 
undertaker,  and  was  therefore  not  liable  to  pay  com- 
pensation under  the  Act.  He  was  not  therefore  liable  to 
indemnify  another  person  liable  under  section  4. 

Lord  Justick  Collins  concurred.  The  meaning  of 
the  word  undertakers  waa  given  in  section  7  of  the  Act. 
Any  reference  in  section  4  to  that  point  would  merely 
be  corroboration  of  the  meaning  of  the  word  in  the 
Act.  Section  4  might  be  of  assistance  in  helping  the 
Court  to  construe  the  word,  but  the  meaning  was  given 
in  the  definition  clause. 
Lord  Justici  Romer  agreed. 

[Solicitors— Busk,  Mellor,  and  Norris,  for  Slater, 
Reolis,  Williamson,  Colley,  and  Tulloeh,  Manchester, 
for  the  appellant  ;  T.  M.  Richards,  for  A.  J.  Willett, 
Warrington,  for  the  respondent.] 


1900. 
March  10. 


Court  of  Appeal  (A.  L.  Smith,  ) 
Collins,  and  Romer,  L.JJ.)  j 

FRID   V.    fknton.* 

Master   and   Servant — Master's   liability  to  ser- 
vant— Workmen's    Compensation    Act,    1897 — 
Building  being  **  constructed.'* 
A  building  is  in  course   of   construction  within 

the  Act   until   the   scaffolding   has    been    taken 

down. 

This  was  an  appeal  from  the  award  of  Sir  W.  L. 
Selfe,  the  Judge  of  the  Rochester  County  Court,  under 
the  Workmen's  Comivensation  Act,  1897.  The  re- 
spondent on  the  appeal  was  in  the  employment  of  the 
appellant,  who  was  constructing  a  shaft  at  the  cement 
works  of  Messrs.  Francis  and  Co.,  at  Cliffe.  Tlie 
respondent  was  employed  as  a  bricklayer  on  the  work. 
The  shaft  was  a  brickwork  erection  100ft.  high,  resting 
upon  cement  foundations.  The  shaft  was  built  at  the 
top  of  a  perpendicular  bank  or  precipice  abotlt  20ft. 
high.  For  the  purpose  of  doing  the  work  it  was  neces- 
sary to  erect  a  staging  from  the  lower  level  to  the  top 
of  the  foundations.  This  staging  was  about  20ft.  in 
height  from  the  lower  level  to  the  top  of  the  cement 
foundations,  and  was  constructed  in  the  manner  in 
which  a  scaffolding  was  usually  constructed— namely, 
by  poles,  ledgers,  and  putlogs.  At  the  top  of  the 
staging,  on  a  level  with  the  top  of  the  cement  founda- 
tions, boards  were  laid  to  form  a  flooring.  The  only 
access  to  the  work  was  by  means  of  the  staging  and 
from  it  through  an  opening  left  at  the  bottom  uf  the 
brickwork  of  the  shaft.  The  materials  used  in  the  con- 
struction of  the  shaft  were  brought  in  at  the  bottom  of 
the  shaft  through  the  staging  and  were  hauled  up  the 
shaft  by  means  of  a  winch  on  the  lower  level  and  a 
pulley  with  a  rope  running  through  the  pulley  on  the 
top  of  the  shaft.  Tlie  constn^ction  of  the  brickwork  of 
the  shaft  was  done  by  means  of  scaffolding  erected 
upon  putlogs  inside  the  shaft,  the  putlogs  being 
supported  by  being  placed  through  apertures  left  in 
the  brickwork,  and  this  scaffolding  and  the  putlogs  on 
which  it  rested  were  raised  from  time  to  time,  as  the 
building  rose,  at  intervals  of  6ft.  On  June  8,  1899, 
the  day  before  the  accident,  the  construction  of  the 
brickwork  of  the  shaft  had  been  completed,  and  the 
scaffolding  inside  .  the  brickwork  and  the  gear  'used  in 
the  cunstruction  had  been  removed  and  broaght  down  to 
the  staging  ;  the  opening  at  the  bottom  of  the  shaft, 
which  had  been  used  for  access  to  the  shaft  and  for 
taking  in  the  materials,  was  bricked  up  ;  and  the 
shaft  was  in  working  order  and  in  actual  use,  with  the 
exception  that  a  lightning  conductor,  which  had  been 
run  from  the  top  of  the  shaft,  required  a  copper  plate  to 
be  fixed  t>n  the  end  of  it  and  buried  in  the  ground  at 
the  lower  level.  On  June  9  the  respondent  was  engaged 
in  removing  gear,  which  had  been  used  in  the  construe- 
tion  of  the  shaft,  from  the  staging  erected  outside 
the  shaft  when  he  stepped  upon  a  plank  which 
tipped  up,  and  in  consequence  he  fell  about  20ft.  and 
was  injured.  The  County  Court  Judge  held  that  the 
shaft  was  a  **  building  "  within  section  7  of  the  Work- 
men's Compensation  Act,  1897,  and  that  it  was,  at  the 
time  of  the  accident,  being  constructed  by  means  of  a 
scaffolding — ^namely,  the  Tstaging  erected  from  the  lower 
level  to  the  top  of  the  foundations  of;the  shaft.  In  his 
opinion  the  staging,  which  was  erected  for  the  purpose 
of  giving  access  to  the  shaft  and  bringing  up  materials 
for  its  construction,  was  a  **  scaffolding  "  within  the 
Act,  and  the  bailding  was  at  the  time  of  the  acci« 
dent  being  **  constructed,''  because  the  building  could 
not  be  said  to   be   completed    until   the  scaffolding  was 

•Beportod  bf  W.  F.  Barry.  S«i.,  Barriater-at-Law. 


Digitized  by 


Googl 


268 


The  Times  Law  Reports. 


Vol.  xtL 


removed,  the  removal  of  the  scaffolding  being  part  of 
the  work  of  construction.  He  accordingly  made  an 
award  in  favour  of  the  respondent  for  10s.  7d.  a  week. 

Mr.  A.  Powell,  for  the  appellant,  contended  that  the 
shaft  was  not  being  '  *  oonstruoted  ' '  at  the  time  when 
the  accident  happened.  It  had  been  completely 
finished,  and  was  in  actual  use.  It  was  not  like  a 
house  with  a  scaffolding  round  it,  when  it  might  well 
be  said  that  the  house  was  not  constructed  until  the 
scaffolding  was  removed.  There  was  no  constraction 
going  on  here.  This  scaffolding  was  below  the  shaft, 
used  merely  for  the  purpose  of  bringing  up  materials  to 
the  upper  level  for  the  construction  of  the  shaft.  It 
might  have  remained  where  it  was  for  other  purposes 
long  after  the  shaft  was  finished  and  in  use.  The 
County  Court  Judge  was  therefore  wrong. 

Mr.  A.  J.  Tassell,  for  the  respandent,  was  not  callei 
upon. 

The  Court  dismissed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  that,  in  his  opinion, 
the  learned  County  Court  Judge  was  right.  In  order  to 
build  the  shaft  it  was  necessary  to  go  down  to  a  lower 
level  than  that  on  which  the  shaft  was  to  stand,  and 
to  erect  a  scaffolding  on  the  lower  level  up  to  the 
foundations  of  the  shaft  for  the  purpose  of  bringing  up 
materials  for  the  construction  of  the  shaft.  It  was 
necessary  afterwards  to  get  down  the  scaffolding  out- 
side as  well  as  inside  the  shaft.  It  was  said  that  the 
accident  did  not  arise  in  the  course  of  employment  on 
a  building  exceeding  30 ft.  in  height  which  was  being 
**  constructed  ''  by  means  of  a  scaffoldmg.  In  his 
opinion  the  Job  had  not  been  finished.  The  **  construc- 
tion "  was  not  finished  until  the  scaffolding  was  taken 
down.  If  a  builder  agreed  to  build  a  house,  could  it  be 
said  that  the  construction  of  the  house  was  finished 
before  the  scaffolding  was  taken  down  ?  Clearly  not. 
The  Judge  was  therefore  right. 

Lord  Justice  Collii^s  and  Lord  Justice  Romer 
agreed. 

[Solicitors— Lewin  and  Birdseye,  for  R.  Page,  Man- 
chester, for  the  appellant  ;  A.  Booth  Hearn,  Chatham, 
for  the  respondent.] 


Court  of  Appeal  (A.  L.  Smith,  \  1900. 

Collins,  aud  Jlomer,  L.JJ.)    j  March  12. 

NASH  V.  DE  FREVILLE.* 

Bill     of     Exchange — Promissory    note — Fraud — 
Holder  in  duQ  course — Overdue  note— Bills  of 
Exchange  Act,  1882,  sees.  29  and  01. 
Decision  of  Lord  Russell  of  KiUowen,  C.J.  (13 

The  Times  L.R.,  264),  reversed. 


This  was  an  appeal  from  the  judgment  of  the  Lord 
Chief  Justice  at  the  trial  of  an  action  without  a 
jury,  reported  in  15  The  Times  L.R.,  264.  The 
action  was  brought  on  five  promissory  notes  amounting 
to  £5,300.  The  plaintiffs  were  tailors  carrying  on 
business  in  &avile-row,  London.  The  defendant  was 
Major  Edward  Henry  G.  de  Freville,  a  gentleman 
residing  in  Gloucestershire,  formerly  in  the  1 1th  Hussars, 
and  now  the  master  of  the  Cotswold  hounds.  In  1885 
the  defendant  came  into  some  property  which  was 
settled  on  him  for  life  with  remainder  to  his  sons  in 
tail.  He  employed  as  his  solicitor  Mr.  William  Peed,  of 
Cambridge,  who  subsequently  negotiated  loans  and  made 
advances  to  him.  At  Feed's  request  the  defendant  from 
time  to  time  gave  him  promissory  notes  to  cover  these 
advances.  On  January  14,  1895,  the  defendant  gave 
Feed  a  promissory  note  for  £800  with  the  express 
stipulation  that  he  should  not  negotiate  or  part  with  it. 

^Reported  by  F.  G.  BOckek,  Esq.,  Barriater-at-Law. 


On  January  31  and  April  4,  1896,  he  gave  Peed  two 
notes  for  £500  each.  On  February  6,  1897.  the 
defendant  received  an  account  from  Feed  showing  the 
amount  due  to  Feed  to  be  £3,5^0,  and  at  his  request 
the  defendant  gave  him  two  more  notes  on  February  8, 
one  for  £1,500  and  the  other  for  £2,000.  The 
defendant  did  not  ask  for  the  return  of  the  notes  tiiat 
he  had  previously  given  to  Feed,  and  they  were  left  in 
Feed's  hands,  together  with  the  two  fresh  notes.  All 
the  notes  were  made  payable  on  demand  to  Feed  or 
order.  In  March,  1897,  Feed  called  on  the  plaintiffs 
and  told  them  that  he  required  to  raise  £5,000,  for 
which  he  had  excellent  security  to  offer— viz.,  five  pro- 
missory notes  of  his  client.  Major  de  Freville,  which  he 
said  would  certainly  be  paid  on  June  30,  when  Major  de 
Freville 's  eldest  son  would  come  of  age  and  the  pro- 
perty would  be  resettled.  The  plaintiffs,  knowing  tome- 
thing  of  the  position  of  Major  de  Freville,  gave  Feed  a 
cheque  for  £4,800.  Feed  endorsed  the  five  above- 
mentioned  notes  generally  and  handed  them  to  the 
plaintiffs.  The  plaintiffs'  cheque  for  £4,800  was  en- 
dorsed by  Feed  and  was  duly  met.  On  June  30,  1897* 
the  amount  advanced  by  the  plaintiffs  was  not 
repaid,  and  they  applied  to  Feed  for  payment^ 
but  Feel  put  them  off  with  an  excuse  as  to  a 
difficulty  in  getting  the  signature  of  a  trustee. 
In  July,  1897,  after  the  defendant's  eldest  son  had 
come  of  age,  the  entail  was  barred,  and  a  mortgage 
over  the  estate  was  created,  and  in  that  month  and  in 
August,  1897,  two  sums  amounting  to  £22,000  were 
paid  by  the  defendant  to  Feed  for  tlie  purpose  of  dis- 
charging various  liabilities,  including  a  sum  of  £4,000 
to  meet  the  two  notes  for  £2,000  and  £1,500.  The 
notes  were  not  handed  back  by  Feed  to  the  defendant. 
The  defendant  did  not  then  know  that  the  notes  had 
been  negotiated  with  the  plaintiffs,  and  he  was  justified 
in  assuming  that  they  were  in  Feed's  possession.  On 
September  28,  1897,  at  an  interview  between  Feed 
and  the  plaintiffs,  a  sum  of  £5,581  was  agreed  upon  as 
due  upon  the  notes,  this  sum  including  principal  and 
interest  from  Jane,  1897,  aud  Feed  gave  the  plaintiffs 
his  cheque  for  £5,581,  and  the  five  notes  were  handed 
to  Feed.  Feed  then  seoj;  the  five  notes  by  post  to  the 
defendant,  who  received  them  on  September  29,  and 
immediately  burnt  them.  On  the  same  day  Feed 
absconded,  and  his  cheque  for  £5,581  was  dishonoured. 
Hie  plaintiffs  then  brought  this  action  against  the 
defendant,  suing  on  the  notes,  and  at  the  trial  it  was 
agreed  that  the  action  should  be  treated  as  if  there  were 
an  alternative  claim  for  conversion  of  the  notes.  The 
Lord  Chief  Justice  found  that  when  Feed  drew  the 
cheque  he  knew  that  it  would  not  be  met,  and  that  ho 
was  contemplating  the  perpetration  of  a  fraud  on  the 
plaintiffs.  He  held  that  by  virtue  of  section  61  of  the 
Bills  of  Exchange  Act,  1882,  the  notes  had  been  dis- 
charged, the  defendant  having  himself  become  the 
holder  of  them  after  maturity  in  liis  own  right,  and  he 
therefore  gave  judgment  for  the  defendant.  The 
plaintiffs  appealed. 

Mr.  Herbert  Reed,  Q.C,  and  Mr.  Montague  Lush 
appeared  for  the  plaintiffs  ;  Mr.  Kawlinson,  Q.C. ,  and 
Mr.  Harry  Dobb  appeared  for  the  defendant. 

The  CoTTET,  having  taken  time  to  consider,  delivered 
judgment,  allowing  the  appeal. 

Lord  Jusi'ICE  A.  L.  Smith  read  the  following  judg- 
ment :— In  this  case  the  plaintiffs,  who  are  tailors  and 
moneylenders,  sue  Major  de  Freville  upon  five  promis- 
sory notes  amounting  in  all  to  £5,300,  payable  on 
demand,  of  which  notes  the  defendant  was  Uie  maker 
and  a  solicitor  named  Feed  was  the  payee.  These 
notes  at  one  time  had  been  in  the  plaintiffs'  possession, 
though  they  bad  been  fraudulently  induced  by  Feed  to 
hand  them  back  to  him,  and  the  notes  then  got  back 
into  the   defendant's    hands,  as   hereafter  will   appear. 
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Tbere  is  also  a  coout  in  trover.  This  case  is  compli- 
cated, as  ordinarily  is  the  case  when  fraud  intervenes  in 
the  matter  uf  negotiable  instruments  ;  but,  having  heard 
excellent  arguments  on  each  side,  for  the  reasons  I  will 
now  state  I  think  the  question  in  the  cause  is,  Did  the 
defendant,  when  he  received  the  notes  back  into  his 
possession  from  Peed,  take  them  under  such  circum- 
stances as  to  give  him  a  better  title  to  the  notes  than 
Peed  had  when  he  gave  them  back  to  the  defendant  ? 
If  the  defendant  took  no  better  title  than  Peed  had,  then 
the  plaintiffs,  in  my  judgment,  can  succeed  in  this 
action,  aliUrit  the  defendant  had.  Peed  was  a  solicitor 
who  for  years  had  carried  on  business  at  Cambridge, 
and  down  to  September  29,  1897,  when  he  absconded 
and  afterwards  became  bankrupt,  was  a  man  of  un- 
impeachable credit  and  above  suspicion.  Between  the 
years  1885  and  September,  1897,  inclusive.  Peed  was 
the  trusted  solicitor  of  the  defendant,  and  from  time  to 
time  made  advances  of  money  to  and  disbursements  for 
the  defendant,  and  in  January,  1895,  the  defendant 
owed  him  for  so  doing  about  £800.  Peed  then  sug- 
gested that  the  defendant  should  give  him  a  promissory 
note  payable  on  demand  by  way  of  security  for  the 
debt.  This  the  defendant  did,  and  it  was  a  note  for 
£800  dated  January  14,  1895,  payable  on  demand  in 
favour  of  Peed,  and  it  was  expressly  agreed  between 
the  defendant  and  Peed  that  Peed  should  not  negotiate 
or  part  with  this  note.  For  further  advances  and  dis- 
bursements the  defendant  made  two  other  notes  payable 
on  demand  in  favour  of  Peed,  and  handed  them  to 
him.  The  one  was  dated  January  31,  1896,  for  £500, 
and  the  other  was  dated  April  4,  1896,  also  for  £500, 
and  there  was  the  like  agreement  about  not  negotiating 
or  parting  with  these  two  notes.  The  reason  for  this 
afl^reement  as  to  Peed  not  negotiating  or  parting  with 
these  notes  was  that  the  defendant  did  not  then  wish 
to  be  called  upon  to  pay  the  amounts  represented  by 
ibem,  it  being  anticipated,  as  turned  out  to  be  the  case, 
that  in  the  month  of  June,  1897,  when  the  defendant's 
son  would  come  of  age,  by  means  of  barring  an  estate 
tail  the  defendant  would  be  placed  in  funds.  In  the 
next  year— namely,  upon  February  9,  1897— the 
defendant  gave  to  Peed  two  notes,  the  one  for  £1,500 
and  the  other  for  £2,000— i.e.,  for  £3,500  in  all, 
payable  on  demand  and  in  favour  of  Peed.  These  two 
notes  were  given  to  and  taken  by  Peed  to  pay  off  the 
first  three  notes  for  £1,800  and  to  cover  further 
advances.  These  two  notes  were  also  by  agreement 
between  the  defendant  and  Peed  not  to  be  parted  with 
or  negotiated  by  him.  The  defendant  did  not  take  back 
from  Peed  the  first  three  notes  thus  paid  by  the 
defendant,  but  left  them  in  Feed's  possession,  and  this, 
as  will  be  seen,  was  what  enabled  Peed  to  commit  the 
fraud  which  he  subsequently  practised  upon  the 
plaintiffs  as  regards  these  three  notes.  In  the  month  of 
March,  1897,  Peed,  without  the  knowledge  of  the 
defendant,  broke  faith  with  him  and  negotiated  all  five 
notes  with  the' plaintiffs,  they  paying  to  him  the  sum  of 
£4,800  and  taking  a  bonus  of  £500  for  so  doing.  These 
notes  were  endorsed  by  Peed,  and  he  also  deposited 
with  the  plaintiffs  an  insurance  upon  the  life  of  the 
defendant's  son.  In  June,  1897,  the  defendant's  son 
came  of  age,  the  estate  tail  was  barred,  the  defendant 
became  possessed  of  funds,  and  a  settlement  of  accounts 
was  then  come  to  between  the  defendant  and  Peed, 
and  the  only  material  fact  as  to  this  settlement  is  that 
the  defendant  then  gave  to  Peed  £4,000  wherewith  to 
pay  the  two  notes  for  £3,500  and  interest.  The  de- 
fendant did  not  get  back  from  Peed  those  two  notes 
when  he  i>aid  them,  but  left  them  in  Feed's  hands,  as 
he  had  done  when  he  paid  the  first  three  notes.  By  his 
doing  so  Peed  was  enabled  to  perpetrate  the  fraad  he 
subsequently  practised  upon  the  plaintiffs  as  regards 
these  two  notes.     It   is   not   denied  that  the  plaintiffs, 


when  they  discounted  the  five  notes  for  Peed,  became 
holders  of  them  in  due  course  and  for  value,  and  with- 
out notice  of  anything  which  would  have  impeached 
the  plaintiffs*  title  to  sue  de  Freville  or  Peed  upon 
these  notes.  That  the  plaintiffs  could  have  sued  the 
defendant  upon  these  five  notes  I  have  no  doubt,  and 
the  defendant  would  have  been  undefended.  It  is  true 
that  up  to  this  point  the  plaintiffs  have  no  cause  of 
complaint  and  were  in  no  way  prejudiced  by  the  de- 
fendant not  having  taken  back  the  notes  from  Peed  as 
and  when  they  were  paid  ;  and,  on  the  contrary,  the 
plaintiffs,  by  reason  of  the  notes  not  having  been 
returned  by  Peed  to  de  Freville  when  they  were  paid, 
have  been  enabled  to  discount  the  notes  for  Peed  at  the 
rates  they  did,  and  were  also  enabled  to  enrich  them- 
selves by  the  sum  of  £500,  being  the  bonus  they  took 
when  they  diseoimted  them  for  Peed.  But  the  prejudice 
to  the  plaintiffs  comes  in  later  on.  The  plaintiffs  pressed 
Peed  for  payment  of  the  notes,  but  could  not  get  pay- 
ment, and  upon  September  28,  1897,  this  took  place. 
Peed,  desiring  to  have  the  notes  back,  gave  to  the 
plaintiffs  his  cheque  for  £5,581  in  exchange  for  the 
notes  which  they  then  held  for  £5,300,  and  also  what 
the  plaintiffs  call  a  contango  amounting  to  £P6 — what- 
ever that  may  mean — they  preferring,  I  suppose.  Feed's 
cheque  coupled  with  the  contango  of  £86  to  the  signa- 
ture of  the  defendant  upon  the  notes  with  no  contango. 
This,  however,  the  plaintiffs  were  clearly  entitled  to 
do.  The  Lord  Chief  Justice  finds,  and  I  have  no  doubt 
correctly,  '*  that  the  plaintiffs  then  voluntarily  or 
intentionally  parted  with  the  notes,  intending  that 
Feed  should  take  them,  and  intending  that  they  should 
tAke  and  rely  upon  Feed's  cheque  which  he  had  given 
in  exchange  for  them  "  ;  and  he  also  finds,  and  I  think 
correctly,  that  **  when  Peed  drew  his  cheque  he  knew 
that  it  would  not  be  met,  and  he  did  not  intend  that  it 
would  be  met,  and  in  point  of  fact  he  was  con- 
templating the  perpetration  of  a  fraud  upon  the 
plaintiffs."  That  Peed  defrauded  the  plaintiffs 
is  clear.  What  is  the  effect  of  this  ?  Before  I 
discuss  this,  I  should  state  that  Feed,  when  he  thus 
got  back  the  not«s  by  means  of  his  worthless  cheque 
in  exchange,  at  once  placed  them  in  an  envelope  and 
sent  them  to  the  defendant,  who  received  them  upon 
September  29,  1897,  and  knowing,  as  was  the  fact,  that 
he  bad  paid  them  long  since  to  Feed,  and  not  knowing 
that  Feed  had  ever  parted  with  them,  put  them  into 
the  fire  and  treated  the  matter  as  at  an  end.  Upon 
October  1,  1897,  Feed's  cheque  was  returned  to  the 
plaintiffs  marked  *  *  referred  to  drawer. ' '  The  plaintiffs 
made  no  communication  to  the  defendant  upon  the 
matter  until  some  four  months  after  the  cheque  was 
thus  returned,  and  the  question  arises,  in  these  circum- 
stances, who  has  the  better  title  to  the  notes,  obtained 
as  they  were  by  fraud  from  the  plaintiffs,  who  were  the 
bona  fide  holders  for  value  of  the  notes.  Now,  the 
notes  having  been  obtained  by  Peed  from  the  plaintiffs 
by  fraud,  although  the  property  in  the  notes  passed  to 
Peed,  the  plaintiffs  as  against  Feed  were  entitled  to 
disaffirm  the  transaction  on  discovering  the  fraud,  and, 
if,  before  the  transaction  with  Peed  was  disaffirmed  by 
the  plaintiffs,  the  defendant  had  become  holder  in  due 
course  of  the  notes,  it  would  then  be  too  late  in  my 
judgment  to  disaffirm,  so  far  as  the  defendant  was  con- 
cerned, and  the  plaintiffs  could  not  then  successfully 
sue  the  defendant  either  upon  the  notes  or  in  trover  ; 
and  the  real  question,  therefore,  as  I  have  above  stated, 
comes  to  this— Did  the  defendant,  when  he  took  the 
notes  on  September  29,  1897,  from  Peed,  obtain  a 
better  title  to  them  than  Feed  had  ?  which  means — Did 
he  take  them  bona  fide  and  for  value  and  without 
notice  of  Feed's  fraud  and  before  tney  were  due  ?  For, 
if  so,  the  defendant  would  in  my  judgment  have  taken 
a  better  title   to   the   notes   than  Peed  had,  and  a  title 
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which  would  prerail  over  that  of  the  plaintiffs.  That  the 
defendant  received  back  the  notes  bona  fide  and  without 
notice  of  Feed's  fraud  is  clear.  The  defendant,  when 
he  received  the  notes  from  Peed,  knew  nothing  of  Peed 
having  ever  parted  with  them,  nor  had  he  ever  heard 
of  the  plaintiffs  in  the  matter.  That  the  defendant 
received  back  the  notes  before  the  fraud  of  Peed  was 
discovered  is  clear,  for  he  received  them  the  day  after 
the  fraud  was  committed.  But  did  he  give  value  for  the 
notes  when  he  received  them  back,  and  did  he  take 
them  from  Peed  before  they  were  over«lue  ?  As  to  the 
question  of  value,  what  value  did  the  <lefendant  give 
for  the  notes  when  he  took  them  back  from  Peed  ?  He 
ha<l  given  value  for  the  first  three  notes,  when,  upon 
February  9,  1897,  he  gave  the  second  two  notes  to 
Feed  in  order  to  pay  off  the  first  three  notes,  and  he 
gave  value  for  the  secoud  two  notes  when  he  paid  the 
£4,000  in  June,  1897,  to  Peed  to  pay  them  off  ; 
but  this  was  months  before  the  fraud  was  perpetrate«l 
by  Feed  upon  the  plaintiffs  and  before  he  got  the  not«s 
back,  which  took  place  on  September  20,  1897.  ANTien 
he  got  the  notes  back  the  defendant  gave  nothing  for 
them.  How  can  it  be  said  then  that  he  took  back  the 
notea  for  value  ?  For  he  did  not.  If  the  case  cited  of 
*'  London  and  County  Banking  Company  v.  London  and 
River  Plate  Bank  "  (21  Q.B.D.,  535),  were  to  be  held  to 
apply  to  this  case,  we  should  have  to  hold  that  the 
defendant  gave  real  value  for  the  notes  and  then  a 
supposed  value  over  again  for  the  same  notes,  which 
cannot  be.  But  supposing  the  defendant  did  give  value 
for  the  notes  when  he  took  them  back,  which  in  my 
opinion  he  did  not,  did  he  take  the  notes  after  they 
were  due  ?  I  cannot  see  how  it  can  be  held  that  the 
defendant,  when  he  received  back  the  notes  in  Septem- 
ber, 1897,  though  payable  on  demand,  did  not  take 
them  when  overdue  ;  for  he  must  have  known  they 
were  overdue  if  he  thought  about  it  at  all,  inasmuch  as 
he  had  himself  paid  them  off,  the  first  three  notes 
in  January,  1897,  and  the  last  two  notes  in 
June,  1897.  How  can  the  defendant  now  say  that  they 
were  not  overdue  in  September,  1897,  when  he  received 
them  back  ?  It  seems  to  me  that  as  the  defendant  did 
not  give  value  for  the  notes  when  he  took  them  back, 
and  as,  even  if  he  did,  the  notes  were  then  overdue,  the 
defendant  did  not  take  a  better  title  to  them  thiui  Peed 
had,  and  that  the  plaintiffs,  having  disaffirmed,  as  they 
were  entitled  to  do,  the  transaction  with  Peed,  can 
maintain  trover  for  the  notes  and  bring  an  action  upon 
the  notes  against  the  defen<1ant,  who  has  no  better  title 
to  sot  up  than  that  of  Peed.  I  must  point  out  that  the 
difficulty  which  the  defendimt  unfortunately  is  in  arises 
through  his  own  default  in  not  getting  the  notes  back 
from  Peed  when  he  paid  them,  thereby  giving  Peed  the 
opportunity  of  cheating  the  plaintiffs  as  he  did.  It  is  a 
well-known  principle  of  law  that  whenever  one  of  two 
innocent  persons  must  suffer  by  the  acts  of  a  third 
person,  he  who  has  enabled  such  third  person  to  occasion 
the  loss  must  sustain  it.  See  the  well-known  case  of 
**  Lickbarrow  t.  Mason,''  in  Smith's  Leading  Cases. 
And  there  is  a  case  of  **  Babcock  v.  Lawson  "  (4 
Q.B.D.,  394),  which  contains  matters  very  apposite  to 
the  present  case.  In  my  opinion  counsel  for  the  plaintiffs 
are  right  in  their  construction  of  bection  61  of  the  Bills 
of  Exchange  Act,  which  was  to  much  relied  upon  by  the 
defendant's  counsel,  and  that  section  does  not  apply  to 
the  present  case,  and  the  words  **  in  his  own  right  ** 
do  not  mean  in  contradistinction  to  a  representative 
right  as  argued  for  the  defendant.  For  these  reasons  I 
think  that  the  appeal  must  be  allowed,  and  that  judg- 
ment must  be  entered  for  the  plaintiffs  upon  the  notes 
with  costs  here  and  below. 

Lord  Justice  Collins  and  Lobd  Justice  Rombb 
delivered  written  judgments  to  the  same  effect. 

[Solioitors— Chester,  Broome,  and  Griffithes,  for  the 


plaintiffs  ;    Cole   and    Jackson,    agents    for    Francis, 
Francis,  and  Collin,  Cambridge,  for  the  defendant.] 
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1900. 
March  13. 


House  of  Lords  (Lord   Halsbury,  L.C. ,  ] 
Lords    Macnaghten,    Morris,    Sband, 
Davey,  and  James  of  Hereford) 

WYMAN  OE    VKRQUSON  (PAUPKB)   V.   PATlBSOy  AND 
OTHEBS.* 

Scotland,    Law   of — Trustee — Breach  of  trust — 
Negligec.ee — Leaving  moneys    in    hands  of  law 
agent. 
Trustees  held  liable  (Lord  Morris  dissenting). 


This  appeal  was  twice  argued.  The  first  hearini?  was 
on  December  7,  S,  and  11  befere  a  House  constituted  of 
the  Lord  Cliancellor,  Lord  Macnaghten,  and  Lord 
Ludlow.  The  death  of  Lord  Ludlow  made  a  second 
hearing  necessary,  and  arguments  were  heard  before  a 
House  constituted  as  above  on  February  5  and  8  last 
when  judgment  was  reserve<l.  The  decision  of  the 
House,  by  which  liability  has  been  attached  for  a  breach 
of  trust  committed  about  a  dozen  years  ago,  is  one  of 
great  importance  to  trustees,  especially  in  Scotland, 
where,  as  Lord  Macnaghten  observes,  though  there  is  no 
difference  apparently  in  the  law,  **  an  extraordinary 
laxity  of  practice  "  seems  to  have  grown  up, 
**  which  the  learned  Judges  of  the  First  Division 
reprobate  and  yet  allow."  The  appeal  was  from 
an  interlocutor  of  the  First  Division  of  the  Court 
of  Session  in  an  action  in  which  the  appellant,  Mrs. 
Ferguson,  widow  of  James  Maxwell  Ferguson,  suing 
both  as  an  individual  and  as  executrix  dative  of 
her  late  husband,  was  pursuer  and  the  respondents  de- 
fenders. The  action  was  for  the  recovery  of  trust  funds 
alleged  to  have  been  lost  through  the  gross  negligence  of 
the  trustees.  The  Lord  Ordinary  (Lord  Low)  on  June  3, 
1807.  held  that  the  claim  had  not  been  established,  and 
the  Judges  of  the  First  Division  (the  Lord  President 
and  Lords  Adam  and  Kinnear)  on  March  4,  1898, 
affirmed  this  decision.  The  object  of  the  action  was  to 
have  the  respondents  ordaineil  to  make  good  to  the 
trust  estate  the  sum  of  £3,140  128.  2d.,  with  interest 
thereon  at  the  rate  of  5  pet  cent,  per  annum  from 
November  11,  1887.  This  sum  was  lost  in  January, 
1888,  by  the  misconduct  of  the  then  agent  and  factor 
of  the  trustees,  the  late  Mr.  John  Clark  Junner,  W.S. 
Mr.  Faterson  and  the  late  Mr.  Lyon  and  Mr.  Oordon 
were  then  the  sole  surviving  and  acting  trustees  of  the 
trust.  The  testator,  Mr.  James  Ferguson,  was  a  pawn- 
broker, and  died  at  Edinburgh  on  April  1,  1854,  leaving 
a  trust  disposition  and  settlement,  dated  Decamber  13, 
1849,  and  four  relative  codicils,  date^l  respectively  De- 
cember 31,  1849,  August  15,  1850,  March  28,  1851, 
and  October  25,  1852,  all  recorded  in  the  books  of 
Council  and  Session,  April  8,  1854.  By^these  instru- 
ments the  testator  nominateil  a  number  of  persons  to 
act  as  his  trustees,  and  disponed  to  them  his  whole 
estate,  heritable  and  movable.  By  his  second  codicil, 
dated  August  15,  1850,  the  testator,  reciting  that  he 
was  about  to  enter  into  a  second  marriage  with  Misa 
Joanna  MacHardy,  directed  his  trustees  to  give  effect, 
as  if  it  formed  part  of  his  trust  settlement,  to  the  ante- 
nuptial contract  of  marriage  entered  into  between  him  and 
the  said  Joanna  MacHardy.  By  the  eontract  of  marriage 
the  testator  bound  himself  and  his  heirs  and  successors 
whomsoever,  to  make  payment  to  the  said  Joanna 
MacHardy,  in  case  she  should  survive  him,  and  while 
she  remained  his  widow,  yearly,  during  all  the  days  of 
her  life  and  widowhood  after  hii  decease,  of  a  free 
liferent  annuity  of  £130.    By   the  fourth  pivpose  of  his 
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trust  disposition  and  Hcttlement  the  testfttor  directed  his 
trustees,  so  soon  an  his  youngest  child  attained  majority, 
to  make  up  a  state  of  the  trust  estate,  and  to  divide  and 
convey  over  the  same,  e«iually,  among  his  children.  The 
testator  had  six  children  by  his  first  marriage,  of  whom 
James  Maxwell  Ferguson,  the  pursuer  in  said  action 
before  the  Lord  Ordinary,  and  now  deceased,  was  the 
third,  and  one  daughter,  who  was  bom  on  January  7, 
1852,  by  his  second  marriage.  This  daughter,  now  IVIrs. 
Emma  Ferguson,  or  Burnet,  came  of  age  on  January  7 , 
1873,  when,  in  ternis  of  the  trust  dispositiou  and 
settlement,  the  truster's  estate  became  divisible, 
subject  always  to  the  retention  of  such  a  sum 
as  was  neoeasary  to  implement  the  truster's  ob- 
ligation in  his  contract  of  marriage  to  pay  an 
annuity  of  £130  to  his  widow,  who  is  still  alive.  \Vhen 
Mrs.  Burnet  came  of  age  the  trustees  proceeded  to 
realize  the  truster's  estate,  and  to  distribute  it  among 
his  children,  retaining,  however,  a  sum  of  about  £4,700 
in  their  hands  to  meet  the  widow's  annuity.  As  at 
March  31,  1887,  the  fimds  belonging  to  the  trust 
estate,  and  still  held  by  the  trustees,  amounted  to 
£4,755  16s.  2,M.  Of  that  sum  £3,700  was  lent  on 
bond  secured  over  the  estate  of  Mr.  C.  H.  Home 
Purves,  of  Purves,  and  a  policy  of  assurance  on  his 
life.  Mr.  Purves  died  in  February,  1887,  and  Mr. 
Junner,  who  was  law  agent  and  factor  for  the  trusters 
and  also,  unknown  to  them,  law  agent  for  Mr.  Purves, 
then  informed  the  trustees  that  the  bond  was  to  be  paid 
up  at  May,  1887.  The  money  was,  however,  not  paid 
until  July,  1887.  Mr.  Junner  was  instructed  by  the 
trustees  to  look  out  for  another  investment  for  the 
money,  but  by  Martinmas,  1887,  Mr.  Junner  had  only 
been  able  to  find  an  investment  for  £800.  At  a  meeting  of 
the  trustees,  held  at  Mr.  Junner's  offiee  on  December  19. 
1887,  Mr.  Junner  reported  that  he  had  not  yet  been 
able  to  find  an  investment  for  the  balance.  Mr.  Junner 
was  at  that  time  asked  if  the  money  was  on  deposit 
receipt,  and  he  stated  that  it  was  ;  and  he  was 
then  requested  to  exhibit  the  deposit  receipt.  He 
did  not  then  do  so,  explaining  that  his  cashier 
was  out,  and  that  he  could  not,  therefore,  get  at 
the  deposit  receipt.  He  was  then  asked  by  the 
trustees  to  send  the  deposit  receipt  to  them  that  they 
might  see  it.  On  December  20  or  21,  1887,  BIr.  Junner 
sent  a  clerk  to  show  each  of  the  trustees  a  deposit 
receipt.  It  was  dated  December  20,  1887,  was  for 
£3,000,  and  bore  that  the  money  was  reoeived  from 
Messrs.  Ferguson  and  Junner,  W.S.,  for  behoof  of  the 
trustees  of  the  late  James  Ferguson.  Mr.  Paterson  and 
the  late  Mr.  Gordon  objected  to  its  terms,  and  told 
Mr.  Junner 's  clerk  that  the  deposit  receipt  must  be 
altered  so  that  the  money  should  be  depositetl  in  the 
trustees'  names.  Two  or  three  days  after warils  the 
deposit  receipt,  in  name  of  the  trustees,  not  having  been 
shown  to  them,  the  respondent,  Mr.  Paterson,  and  the 
late  Mr.  Lyon  went  to  Messrs.  Ferguson  and  Junner *s 
office  to  inquire  into  the  matter,  ami  were  then  told 
that  Mr.  Junner  had  met  with  a  very  serious  accident, 
and  was  totally  unfit  for  business.  Inquiries  were 
repeatedly  made,  and  a  letter  was  sent  to  Mr. 
Junner  requesting  the  alteration  in  the  deposit  receipt. 
On  January  19,  1888,  the  trustees  stated  that  they  first 
heard  that  Mr.  Junner  was  in  embarrassed  circumstances. 
They  immediately  employed  a  new  agent  who  on  the 
same  day  intimated  to  the  British  Linen  Bank  that 
Ferguson  ani  Juoner  had  ceased  to  act  for  the  trustees, 
and  that  they  were  not  authorized  to  uplift  the  sum  on 
deposit  receipt,  and  on  the  following  morning  (Janu- 
ary 20)  called  to  see  the  secretary  of  the  bank  on  the 
subject.  The  secretary  then  explained  that  Mr.  Junner 
had  uplifted  the  deposit  receipt  on  January  18,  1888, 
and  had  remitted  the  amount  thereof  by  a  draft  to  Mr. 
Barty,    solicitor,    Dunblane.    Mr.    Barty   was   country 


agent  for  another  trust  for  vthich  Mr.  Junner  was  the 
town  agent.  Ferguson  and  Junner's  estate  was  seques- 
trated, and  the  trustees  received  dividen<ls  amounting 
in  all  to  £259  7s.  lOd.,  leaving  the  total  loss  to  the 
trust-estate,  as  at  Martinmas,  1887,  £3,140  12s.  2d., 
or  thereby.  This  sum  consisted  of  £2,900  received  trom 
Home  Purves 's  estate,  and  uninvested,  and  of  a  small 
balance  uninvested  and  in  the  bauds  of  Mr.  Junner.  Iti 
February  of  1888  the  trustees  sent  a  circular  to 
the  beneficiaries,  informing  them  of  the  loss  and  ' 
how  it  had  been  sustained,  and  another  circular  was 
si'ut  to  the  beneficiaries  in  March,  1890,  detailing 
whfit  the  trustees  had  done  to  recover  the  money. 
By  the  truster's  trust  disposition  and  settlement  it  was 
provided  :— **  My  said  trustees  shall  not  be  liable  for 
the  intromissions  of  such  factors,  or  for  debtors  or  cora- 
I)anie8  to  whom  or  where  said  estate  shall  be  lent  or 
invested,  further  than  their  beiug  habit  and  repute  re- 
sponsible ni  the  time  of  such  loan  or  investment  ; 
neither  .shall  they  be  liable  for  any  agent  who,  in  trans- 
aetiug  the  business  of  this  trust,  shall  receive  any  part 
of  my  said  estate  into  his  hands.  And  I  do  hereby 
declare  that  my  said  trustees,  whether  original  or 
assmiied.  or  tutors  or  curators  after  appointed,  shall  not 
be  liable  for  omissions  or  neglect  of  management,  or 
ifiiKjitfi  in  golidumf  but  each  only  for  his  own  actual 
intromissions.'*  For  the  respondents  it  was  argued  that 
the  loss  sustained  was  not  due  to  any  fault  or  negligence 
for  which  the  respondents  were  responsible,  but  was 
sustained  through  the  fraud  or  fault  of  the  respondents' 
law  agent  and  factor,  for  which  they  were  not  liable, 
and  that  the  appellant  was  barred  by  mora,  taciturnity, 
ani  delay  from  insisting  on  the  claim  in  the  present 
action. 

Mr.  A.  Houston,  Q.C.  (of  the  Irish  Bar)  and  Mr.  J.  C. 
Guy  (of  the  Scotch  Bar)  for  the  appellant ;  the  Dean  of 
Faculty  (Mr.  Asher,  Q.C.)  and  Mr.  Henry  Johnston, 
Q.C.  (of  the  Scottish  Bar),  for  the  respondents. 

The  Lord  Chanckllou. — In  my  view  it  is  not  neces- 
sary to  go  earlier  in  the  history  of  this  case  than  to 
note  that  the  £3,000  which  has  been  lost  through  the 
fraud  of  the  law  agents  and  factors  of  the  respondent, 
was  paid  to  those  law  agents  and  factors  in  the  month 
of  July,  1887  ;  but  £3,000  of  the  moaey  hauded  to  the 
agents  of  the  trustees  at  that  time  remained  uninvested 
at  Martinmas.  The  Lord  Ordinary  in  terms  says  that 
in  his  opinion  the  trustees  were  quite  entitled  to  eutmst 
the  money  to  the  care  of  their  law  agent  and  factor 
pending  an  investment  being  found.  This  is  a  somewhat 
fonnidable  proposition,  and  one  to  which  1  cannot 
assent.  How  long  that  may  be  done  api^ars,  according 
to  the  breadth  of  the  proposition,  to  be  simply  till  an 
investment  is  found,  however  long  that  o^K't-ation  may 
take.  1  am  glad  to  see  that  the  two  learned  Jmlges  of 
the  First  Division  take  a  totally  different  view  of  a 
trustee's  duty.  Lord  Adam  says  :— **  I  see  that  evi- 
dence has  been  led  to  the  effect  that  it  is  a  common  and 
recognized  practice  for  agents  and  factors  to  deposit 
trust  moneys  in  their  own  names,  for  behoof  of  their 
clients.  1  quite  recognize  that  such  moneys  as  may  be 
necessary  for  carrying  on  the  current  business  of  the 
trust  should  be  so  deposited  or  lodged  in  bank  as  to  be 
payable  on  the  receipt  of  agents  or  factors.  But  the 
trust  money  in  question  was  not  at  all  in  that  position. 
It  was  simply  deposited  until  a  permanent  investment 
should  be  obtained,  which  appareutly  there  was  no 
immediate  prospect  of  obtaining.  It  is  the  duty  of  the 
trustees  to  see  that  the  money  entrusted  to  them  is  so 
invested  or  deposited  as  not  to  be  exposed  to  any  unneces- 
sary risk.  That  money  deposited  in  an  agent  or  factor's 
name  is  not  in  that  position  the  result  of  this  case 
sufficiently  demonstrates,  and  the  only  reason  assigned 
for  taking  such  receipts  in  the  names  of  agents  or 
factors — viz.,  the  trouble  of  obtaining  the  signatures  of 
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the    trustees    when    it    is    desired  to  uplift  the  money, 
appears   to    me    to    be  perfectly    trivial.*'      And  Lord 
Kinnear   takes    the    same  view.    His  Lordship  says  :  — 
**  The  chief  difficulty  in  the  case    arose    from  the  argu- 
ment   which    was    maintained    to    us    that  trustees  are 
justified  in  allowing  factors  or  agents  to  mix  the    funds 
of  the  trust    with   their  own.     I  am   clearly  of  opinion 
with  Lord  Adam  that  this  is  contrary  to  their  duty,  and 
that  the  reasons    which  were  given  for  following  such  a 
practice  are    quite    inadequate."     My  Lords,  1  am  not 
quite  clear  why,  if  these  be  the  principles  applicable  to 
the  conduct  of  a  trustee,  how  both  those  learned  Judges 
have  come  to  the  conclusion  that  they  have,  to  assoilzie 
the  defenders.     1  cannot  understand  upon    what  ground 
these   defenders   can    escape    from  the  consequences  of 
their    negligence,    because    they    not    only  allowed  the 
agent  or  factor    to  deal    with    the  money,  but    took  no 
pains  to  ascertain  in  what  maimer  the    money  had  been 
deposited.     I  observe    the    learned  Judge   further    says 
that    he    would    have    taken  a  ilifferent    view  of    their 
position  had  the  trustees  taken  steps  when  they  became 
aware  that  the  money  in  question  was  not   deposited  in 
their  own  names.     But  why  did  they  not  ?    Whose  duty 
was  it  to  see,  not    in    the  month   of    December,   1887, 
when  for  the  first  time  they  asked  to  look  at  the  receipt, 
but  originally    when    the    money  was  entrusted    to  the 
care  of  their  agent  or  factor  ?  What  single  act  is  proved 
to  have  been  done  by  these  trustees  to  see  (in  the  words 
of  Lord  Kinnear)  **  that   the    funds  of   the  trust  were 
not  mixed  with  the  fun<l8  of  the  factors  and  agents  ^*  ? 
I  find  in  Mr.    Fatereon's    evidence    that  he  says  : — ^We 
were  constantly  inquiring  about  the  reinvestment  of  the 
money.    He  says  at  an  earlier   period    of    his    evidence 
that    the  trustees   were    informed  by    the  agent  that  he 
had  no    investment    that   he  could    recommend.    When 
asked  whether  it    was  not    leaving  the    money  with  the 
agent  to  do  what  he  liked  with,  he  says  : — It  might  be 
80,  but    it    would    be   reinvested    by  the  agents.    The 
agent  told  him    in    reply    to    his  inquiries    that  he  had 
found  nothing  suitable  that  he  could  recommend.    Now, 
assuming  that  it  was  the  duty  of  the  trustees  to  see  that 
the  money  was  not  left  in  the  hands  of  the  agent,  what 
excuse  is  there  that  no    inquiry  was    made  in  the  period 
elapsing  between  July  and  December  19  ?    My  Lords.  I 
am    not    prepared    to    say    that  I  should  not,  upon  the 
grounds  mentione<l    by    the    learned  Judges,  have  held 
the  trustees  liable  on  the  facts  as  they  stood  on  Decem- 
ber 20.     But    the  facts    do  not    end    at  that  date.     On 
that  date  the    trustees    became    aware    that  the  money 
was    deposite<l    in    the    names     of     the     agents     and 
factors    themselves.     It    is    brought    to  their  attention, 
therefore,  that   the    money    (in    the    language    of  Lord 
Adam)    **  was    exposed    to    unnecessary    risk,"    and    I 
understand  both   the    learned    Judges,  to    whom  I  have 
referred,  are    of    opinion    that    it    was  the  duty  of  the 
trustees,  when  that  fact  was  ascertained,  to    have  taken 
steps    to    remove    that    risk,  and    to    have    the  money 
invested  in  the  names  of    the  trustees  themselves.     The 
*  e.xcuse   for   not    doing    so    appears   to  me  to  be  wholly 
inailequate.    The    fact    that    the    agent  had  suffered  an 
accident  could  not  have  prevented  a  proper  communica- 
tion to  the  bank.  The  only  excuse  given  for  not  doing  so — 
and  the  money  was   allowed    to    remain  for  a  month  in 
what  has  been  described   as  an  unneces.«ary  risk — is  that 
it  might  have  injured  the    factors'  credit  with  the  bank 
if  any  such    communication   had    been  made.     I  cannot 
assent  to  the  propriety  of  such  an    argument,  even  if  an 
injury  to  the  factors'  credit  had  resulted  ;    but    I  think 
nothing  could  have  been   easier,  without  any  imputation 
on  either   the    credit   or  honesty  of  the  factor,  to  com- 
municate   with    the    bank   and    state,  as   the    fact  was 
assumed  to  be,  that    it    was    only  an  accident  that  pre- 
vented the  money  from  being  properly    transferred  into 
the  names  of  the  trustees  ;    but   they  as  trustees  felt  it 


their  duty  to  insist  upon  its  being  secured  from  risk. 
Moreover,  in  the  event  of  the  factor's  death  it  might 
have  caused  confusion  and  difficulty,  lliese,  to  my  mind, 
were  ample  reasons  for  a  communication  to  the  bank 
without  in  the  least  degree  injuring  the  credit  of  the 
factors.  This  was  not  done,  and  in  the  result  the  agent 
was  enabled  to  withdraw  the  whole  sum  of  £3,0U0  and 
to  use  it  for  his  own  purposes.  3Iy  Lords,  I  observe 
that  neither  of  the  learned  Judges  who  have  given  judg- 
ment nor  the  Lord  Ordinary  rely  upon  the  judgments 
they  have  pronounced  on  the  immunity  clause  of  the 
trust  deed.  But  the  Dean  of  Faculty  has,  in  his  very 
able  argument  before  your  Lordships,  insisted  on  it 
that,  granting  a  certain  amount  of  negligence  in  the 
conduct  of  the  trustees,  it  is  only  such  an  amount  of 
negligence  as  is  protected  by  the  clause  in  question.  I 
confess,  for  myself,  I  have  great  difficulty  in  weighing 
the  exact  amount  of  what  is  described  as  negligence. 
But  I  do  not  think  the  question  of  negligence  properly 
arises  upon  the  facts  of  this  case.  It  seems  t^  me 
there  was  a  plain  breach  of  duty,  and  I  do  not  think 
that  upon  the  principles  laid  down  in  **  Seaton  v. 
Dawson  "  (4  Dunlop)  it  is  possible  to  rely  on  the 
immunity  clause.  There  wat  no  authority  in  the 
trustees  to  treat  their  agent  and  factor  as  a  banker  into 
whose  account  they  might  pay  the  money.  If,  while 
acting  strictly  within  the  character  of  factor  and  agent, 
there  was  something  which  he  might  have  lawfully  done 
but  which  he  did  fraudulently,  it  may  well  be  that  the 
liability  of  the  trustees  is  cut  down  and  qualified  by  the 
inununity  clause.  But  in  this  case  it  was  not  as  factor 
or  agent  in  any  sense  that  could  be  supposed  to  be 
covered  by  that  character,  but  as  guardian  of  the  money 
without  any  control  or  check,  that  the  trustees  thought 
proper  to  allow  the  defaulting  agent  to  remain  in  pos- 
session of  the  money.  I  am  not  certain  that  it  is  very 
important  to  show  that  the  trustees  did  know  what 
their  duty  was.  People  who  undertake  a  duty  are 
bound  to  know  what  their  duty  requires.  But  even  if 
it  were  necessary  to  show  knowledge,  I  am  clear  that  in 
this  case  they  did  know.  Their  own  conduct  on  Decem- 
ber 18  exhibits  their  knowledge.  Under  these  circum- 
stances,  apart  from  the  original  error  which,  in  conmaon 
with  Lord  Adam  and  Lord  Kinnear,  I  think,  was  com- 
mitted by  the  trustees,  the  interval  between  Decem- 
ber 20  and  the  period  when  the  money  was  finally  lost 
appears  to  me  to  have  exhibited  on  the  part  of  the 
trustees  very  gross  negligence,  for  which  I  think  they 
must  be  held  to  be  responsible.  My  Lords,  under  these 
circumstances  I  move  your  Jjordships  that  the  judgment 
of  the  First  Division  and  that  of  the  Lord  Ordinary  be 
reversed,  and  that  judgment  be  entered  for  the  pursuers, 
to  replace  the  £3,000  with  interest  at  3  per  cent. 

Lord  Macnaghtkn. — I  am  of  the  same  opinion,  and 
I  have  only  a  very  few  words  to  add.  If  the  gentlemen 
whose  conduct  is  impugned  had  been  English  trustees 
acting  in  the  execution  of  an  English  trust,  the  case 
against  them  would  have  been,  I  think,  too  olear  for 
argument.  And  though  there  seems  to  have  grown  up 
in  Scotland  an  extraordinary  laxity  of  practice,  which 
the  learned  Judges  of  the  First  Division  reprobate  and 
yet  allow,  it  has  not  been  suggested  that  there  is  any 
difference  between  the  law  of  England  and  the  law  of 
Scotland  as  to  the  duties  and  liabilities  of  trustees  in 
regard  to  the  custody  and  investment  of  trust  funds. 
Those  gentlemen  were  trustees  of  a  fund  set  apart  to 
answer  a  life  annuity  and  divisible  on  the  death  of  the 
annuitant  among  the  i^ersons  entitled  in  remainder.  Tlie 
sum  of  £3,700,  part  of  this  fund,  was  invested  in  a 
heritable  bond.  On  July  15,  1887,  the  bond  was  paid 
off.  The  trustees  allowed  their  law  agent  to  receive 
the  money  and  to  retain  it  in  his  hands  uninvested  for 
rather  over  six  months.  At  the  end  of  that 
time     the     law     agent     became     bankrupt     and    the 
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greater  part  of  the  fund  was  lost.  The  surviving 
trustee  and  the  representatives  of  the  other  two  who 
are  now  deal  contend  that  the  trustees  are  not  respon- 
sible for  the  loss.  In  my  opinion  the  trustees  were 
guilty  of  a  pUin  and  positive  breach  of  trust,  and  are 
liable  to  replace  the  money  lost  by  reason  of  their  gross 
neglect.  The  learned  counsel  for  the  appellant  said  that 
he  did  not  complain  of  the  trustees  allowing  the  money 
to  be  received  by  the  law  agent.  Ue  admitted  that  the 
receipt  was  proper.  I  think  that  the  learned  counsel 
was  probably  right  in  making  that  admission.  But  I 
think  the  admission  ought  to  have  been  qualified.  If  the 
trustees  were  justified  in  allowing  their  law  agent  to 
receive  the  money  on  the  score  of  convenience,  or,  what 
is  much  the  same  thing — because  it  is  in  accordance  with 
the  ordinary  course  of  business  in  Scotland— they  were 
not,  in  my  opinion,  justified  in  leaving  the  money  in  the 
law  agent's  hands  for  a  longer  time  than  might  be 
reasonably  required  to  enable  him  to  pay  it  over  to  them. 
No  Scottish  aathority  was  cited  on  this  particular  point. 
Nor  is  there  much  authority  to  be  found  in  England.  It  is 
plain  that  it  is  no  part  of  the'duty  of  a  solicitor  as  such'to 
receive  trust  money.  And  there  is  a  dictum  attributed 
by  Lord  Chancellor  Hart  to  Lord  Eldon  to  the  effect 
that  if  trustees  permitted  their  solicitor  to  receive  trust 
money  and  he  became  bankrupt  next  day  they  would  be 
held  responsible.  That  probably  is  an  extreme  view,  and 
not  in  accordance  with  modem  opinion.  It  is,  however, 
unnecessary  to  pursue  the  point,  because  in  this  country 
it  has  been  set  at  rest  by  the  Legislature.  The  Trustee 
Act,  1888,  authorizes  trustees  tfj  appoint  a  solicitor  to 
be  their  agent  to  receive  trust  money,  but  it  attaches  to 
the  authority  thus  conferred  the  following  proviso  : — 
**  Nothing  herein  contained  shall  exempt  a  trustee  from 
any  liability  which  he  would  have  incurred  if  this  Act 
had  not  passed  in  case  he  permits  such  money  .  .  . 
to  remain  in  the  hands  of  the  solicitor  ...  for  a 
period  longer  than  is  reasonably  necessary  to  enable 
such  solicitor  to  pay  or  transfer  the  same  to  the 
trustee."  It  seems  to  me  that  this  enactment  must 
be  taken  to  be  a  statutory  declaration  of  the  law 
in  this  country,  and  although  the  Act  does  not 
extend  to  Scotland  it  appears  to  me  that  by 
analogy  the  law  thus  declared  must  be  treated  as  ap- 
plicable in  the  case  of  Scottish  trustees.  IVied  by  this 
stan^lard  it  is  obvious  that  the  trustees  in  the  present 
case  committed  a  gross  breach  of  trust  in  leaving  the 
money  in  the  hands  of  their  law  agent.  The  immunity 
clause  does  not,  in  my  opinion,  afford  the  trustees  any 
protection.  It  has  been  determined  in  this  House  that 
such  a  clause  affords  no  protection  against  a  positive 
breach  of  trust.  And  although  the  trustees  described 
the  law  agent  as  their  factor,  and  desire  that  he  should 
be  regarded  as  such,  it  is  obvious  that  it  is  no  part  of  a 
factor's  duty  to  retain  in  his  hands  the  money  of  his 
employers  and  to  act  as  their  banker.  The  provision  as 
to  immunity  in  regard  to  the  acts  of  factors  cannot,  I 
think,  extend  to  what  the  factor  is  known  by 
the  trustee  to  be  doing  outside  the  scope  of  his 
employment  as  factor.  There  is  only  one  other 
observation  I  desire  to  make.  We  are  told  that 
the  delay  was  necessary  or  at  any  rate  excusable 
because  the  trustees  were  directed  to  invest  the  trust 
money  in  heritable  securities,  and  it  was  difficult  to  find 
an  eligible  security  of  that  description.  No  doubt  the 
law  agent  put  the  trustees  off  by  an  excuse  of  this  sort  ; 
but  the  law  agent  must  have  known,  and  the  trustees 
would  have  known  if  they  had  made  any  inquiry,  that 
under  the  Trusts  (Scotland)  Amendment  Act,  1884,  it 
was  competent  for  them  to  invest  the  trust  money  in 
their  hands  in  any  one  of  the  securities  therein  men- 
tioned. The  Act  places  a  wide  range  of  investments 
at  the  disposal  of  trustees,  although  the  invest- 
ment  mentioned   in    the     trust   disposition     may     be 


of    a    very  limited  character.     I  think  the  appeal  must 
be  allowed. 

Lord  Mobris  dissented,  and  held  that  there  had  been 
no  departure  from  established  custom  or  breach  of  duty 
on  the  part  of  the  trustees  in  leaving  the  money  with 
the  agent  for  so  short  a  period.  The  trustees,  in  his 
opinion,  had  neither  done  nor  omitted  anything  which  a 
prudent  man  would  have  done  or  omitted.  They  had 
pressed  Juuner  repeatedly  to  find  an  investment  and  did 
not  purpose  to  leave  the  money  indefinitely  in  his  name. 
They  had  no  reason  to  suspect  Junner,  who  was  a  man 
of  high  reputation,  and  they  could  hardly,  in  the  absence 
of  suspicion,  have  practically  intimated  to  tbe  bank  that 
Juuner  was  an  untrustworthy  person.  In  his  opinion  a 
decision  against  the  trustees  would  be  a  draconiu  decision 
and  operate  as  an  additional  terror  to  any  honest 
and  solvent  person  who  was  asked  to  act  as  trustee. 

LoiiD  Shand  concurred  in  thinking  the  appeal  should 
be  allowed. 

Lord  Davey. — ^This  appears  to  me  a  very  plain  case. 
The  first  duty  of  the  trustees  was  to  preserve  the  trust 
fund  under  their  own  control.  Instead  of  doing  so, 
they  allowed  it  to  remain  under  the  sole  control  and  in 
the  sole  disposition  of  their  law  agents  for  five  months. 
They  took  it  for  granted  that  the  money  would  be 
placed  on  deposit,  but  made  no  inquiry  whether  it  was 
so  ;  and,  indeed,  it  appears  from  Mr.  Paterson's 
evidence  that  he  did  not  even  suppose  that  the  deposit 
would  be  in  the  names  of  the  trustees,  as  it  ought  to 
have  been.  The  Lord  Ordinary  was  of  opinion  that  the 
trustees  were  quite  entitled  to  entrust  the  money  to 
their  law  agent  and  factor,  pending  an  investment  being 
found.  Lords  Adam  and  Kinnear  were  clearly  of 
opinion  that  this  was  contrary  to  their  duty,  and  that 
the  reasons  which  were  given  for  following  such  a 
practice  were  quite  inadequate.  I  entirely  agree  with  the 
learned  Judges  m  the  Inner  House  in  that  opinion,  llie 
trustees  might  properly  employ  their  law  agent  to 
receive  the  money  from  the  mortgagees,  but  it  was  their 
duty  to  see  that  the  money,  when  received,  was  immer 
diately  reinvested  or  placed  on  deposit  in  their  own 
names  and  under  their  own  control.  Wliere  I  differ 
from  the  learned  Judges  is  in  thinking  that  the  in- 
effectual attempts  made  by  the  trustees  to  recover  the 
money  from  the  law  agent  did  not  absolve  them  from 
the  consequences  of  their  pre\ious  neglect  of  duty. 
It  is,  in  my  opinion,  a  clear  breach  of  trust  and  culpa 
lata  on  the  part  of  the  trustees  thus  to  abandon  the 
performance  of  their  primary  duty,  and  the  loss 
that  has  ensued  was  the  direct  consequence  of  their 
doing  so.  It  was  argued  that  the  trustees  are  exempted 
from  liability  by  the  immunity  clause  to  be  found  in 
the  will.  I  think  that  this  point  is  covered  by  the 
decision  of  the  full  Bench  in  **  Seton  v.  Dawson  " 
(4  D.,  310),  which  has  more  than  once  been  referred  to 
with  approval  in  th  s  House.  I  agree  with  the  opinion 
expressed  by  the  Lord  Justice  Clerk  in  that  case,  that 
where  trustees  give  a  joint  receipt  for  trust  money, 
tiiough  it  is,  in  fact,  received  by  the  hand  oi  an  agent, 
it  is  the  intromission  of  the  trustees  themselves.  I 
also  think  that  the  immunity  from  liability  for  the 
intromissions  of  a  factor  or  agent  extends  only  to  the 
acts  of  a  factor  or  agent  properly  appointed  and  acting 
within  the  legitimate  scope  of  his  agency.  In  the 
present  case  the  law  agent's  duty  was  to  receive  the 
money  and  at  once  place  it  in  safety  under  the  control 
of  the  trustees,  and  they  could  not  properly,  and  did 
not,  in  fact,  authorize  him  t.o  retain  the  money  in  his 
own  control.  If  trustees  think  fit  to  delegate  their 
duties  to  their  law  agents  in  a  matter  in  which  they 
cannot  properly  authorise  him  to  act  for  them,  they  are 
not,  in  my  opinion,  protected  by  a  clause  of  immunity 
from  liability  for  the  intromissions  of  factors  or  agents. 
The  learned  counsel  for  the  respondents  relied  on  some 
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wordi  used  by  Lonl  Watson  in  *'  Knox  v.  Mackinnon  " 
(13  App.  Ca8.,  768),  but,  if  the  whole  paAsage  in  which 
these  expressions  occur  is  read,  they  do  not  appear  to  me 
to  have  any  application  to  the  present  case.  I  am  rather 
surprised  to  hnd  it  stated  in  the  evidence  in  tliis  case 
that  it  is  the  practice  of  Scotch  solicitors  to  place 
trust  funds  in  their  own  names  for  '*  behoof  of  the 
trustees/'  instead  of  placing  them  in  the  names  of  the 
trustees  themselves.  I  am  not  aware  that  such  a  practice 
has  ever  been  directly  made  the  subject  of  judicial 
decision.  If  the  case  ever  arises,  it  will  have  to  be 
considered  whether  such  a  practice  is  consistent  with  the 
primary  duties  of  trustees  to  retain  the  funds  in  safety 
under  their  own  control.  I  agree  that  the  order  hereby 
appealed  from  should  be  reversed.  A  question  was 
raised  as  to  the  rate  of  interest  which  should  be 
allowed.  There  appears  to  be  no  settled  rule  on  the 
subject  in  the  Scottish  Courts.  X  think  the  rate  should 
be  3  per  cent.  An  order  should  be  made  for  payment 
by  the  surviving  trustee  and  the  representatives  of  the 
deceased  trustees  to  the  judicial  factor  of  the  sum  of 
£9,140  12s.  2d.,  with  interest  at  3  per  cent,  from 
July  15,  1887. 

LoBD  James  of  Hkbeford  gave  judgment  to  the 
same  effect,  and  the  appeal  was  alio  we  1. 

[Solicitors— H.  Percy  Beecher,  for  the  appellant  ;  A. 
and  W.  Beveridge,  for  the  respondents.] 


Court  of  Appeal  (A.  L.   Smith,  1 
-  -J.)     ( 


1«00. 
Collins,  and  Romer,  L.JJ.)     t  March  13. 

HIOKMAN  V.   MAISBY— HICKMAN  V.  MATTHEWS.* 

Highway  —  Trespass  —  Unreasonable  user  of 
highway. 
The  user  of  a  highway  by  touts  for  the  purpose 
of  watching  the  trials  of  race-horses  on  adjoining 
downs  held  to  be  an  unreasonable  user,  and  such  as 
to  render  them  liable  in  an  action  of  trespass  to 
the  owner  of  the  soil. 


These  were  two  applications  by  the  defendants  for 
judgment  or  a  new  trial  in  two  actions  tried  before 
Mr.  Justice  Day  and  a  special  jury  at  Devizes,  llie 
two  actions  raised  the  same  question,  and  were  tried 
together.  The  plaintiff  was  the  owner  and  occupier  of 
a  farm  in  Wiltshire  across  whioh  a  public  road  ran. 
The  land  owned  by  the  plaintiff  included  a  quantity  of 
down  land,  over  which  the  plaintiff  had  granted  to  one 
William  Thomas  Robinson,  who  was  a  trainer  of  race- 
horses, a  licence  for  value  to  exercise  and  train  his  race- 
horses. The  defendants  in  the  two  actions  were  the  owners 
of  a  newspaper  in  which  they  recorded  the  doings  and 
trials  of  race-horses,  and  they  went  each  day  for  about 
an  hour  and  a  half  on  the  road  and  walked  up  and  down 
it  between  two  points  15  yards  apart  and  watched 
with  glasses  the  trial  gallops  of  the  race-horses  and  took 
netes  thereof.  It  was  admitted  that  the  soil  of 
the  road  belonged  to  the  plaintiff.  Notice  was 
given  to  the  defendants  to  discontinue  the  acts  com- 
plained of,  which  they  refused  to  do.  The  plaintiff 
then  brought  an  action  of  trespass  against  each  of 
them,  and  claimed  an  injunction  to  restrain  them,  their 
flenrants  or  agents,  from  any  repetition  of  the  acts  com- 
plained of,  alleging  that  the  acts  of  the  defendants  were 
an  annoyance  and  oaused  damage  to  the  plaintiff  and  to 
Robinson,  his  licensee.  It  was  admitted  that  the  de- 
fendants, unless  restrained  by  injunction,  intended  to 
continue  doing  as  they  had  done.  At  the  trial  the 
learned  Judge  told  the  jury  that  the  question  was 
whether  the  defendants  had  used  the  road  as  wayfarers 
for  the  purpose  of   passing   and   repassing  or  for    some 
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other  purpose,  and  that  if  the  defendants  had  freqoentod 
the  road,  not  for  the  purpose  of  travelling  along  it  as 
wayfarers,  but  to  stop  on  it  in  order  to  view  the  trial 
gallops  and  carry  on  their  business  there,  it  was  a 
trespass  ;  that  the  jury  had  to  say  whether  the  coming 
on  the  road  and  watching  and  standing  about  for  an 
hour  and  a  half  was  a  user  of  the  road  by  the  defendants 
as  wayfarers,  that  was  to  say,  for  the  purpose  for  which 
it  was  dedicated  to  the  public  ;  and  that  if  the  defend- 
ants only  used  it  as  wayfarers  the  verdict  would  be  for 
them  ;  but  if  they  exceeded  their  user  of  it  as  way- 
farers and  used  it  for  the  purpose  of  carrying  on  their 
business  thereon,  the  verdict  would  be  for  the  plaintiff. 
The  jury  found  that  the  defendants  did  not  use  the  road 
as  ordinary  wayfarers,  and  assessed  the  damages  at  Is. 
Judgment  was  accordingly  entered  for  the  plaintiff  and 
an  injunction  was  granted . 

Mr.  Duke,  Q.C.  (Mr.  J.  W.  McCarthy  and  Mr.  T,  H. 
Parr  with  him)  for  the  defendants  contended  that  there 
was  no  trespass  committed  by  the  defendants  upon  the 
highway.  A  person  could  not  be  prevented  from  walk- 
ing along  or  up  and  down  a  highway  and  looking  at 
what  was  to  be  seen.  If  it  was  an  annoyance  to  the 
plaintiff  he  ought  to  take  measures  to  keep  his  land 
private  and  prevent  people  from  seeing  what  was  going 
on  there.  The  jury  were  not  properly  directed  as  to 
what  constituted  a  trespass  upon  a  highway.  Many 
people  were  accustomed  to  stand  on  a  highway  in  order 
to  see  a  race  or  a  procession,  and  it  could  not  be  said 
that  they  were  guilty  of  trespass.  There  must  be  some 
act  of  trespass  subsequent  to  the  original  entry  on 
the  highway.  There  was  no  such  act  here.  The 
intent  with  which  a  person  went  upon  a  highway 
was  not  material.  *'  Harrison  v.  Duke  of  Rut- 
land'' ([1893]  1  Q.B.,  142)  was  not  in  point, 
because  in  that  case  the  plaintiff  was  substantially 
driving  away  the  grouse  on  the  defendants'  land  and 
was  interfering  with  the  lawful  user  by  the  defendant 
of  his  own  land.  There  was  no  such  act  here.  He  also 
referred  to  '*  Dovaston  v.  Payne  "  (2  H.  Bl.,  627)  ; 
**  Reg.  v.  Pratt  "  (4  B.  and  B..  860)  ;  **  Shorland  v. 
Govett  "  (6  B.  and  C,  485)  ;  '*  Raogeley  ▼.  Midland 
Railway  Co.  (L.R.,  3  Ch.,  306,  at  p.  310). 

Mr.  J.  A.  Foote,  Q.C,  and  Mr.  F.  R.  Y.  Radolifle, 
for  the  plaintiff,  were  not  called  upon. 

The  CouBT  dismissed  the  applications. 

LOBD  Justice  A.  L.  Smith  said  that  the  soil  of  the 
road  belonged  to  the  plaintiff,  and  the  defendants,  who 
were  what  had  been  called  racing  touts,  had 
for  a  period  of  time,  in  spite  of  notice  not  to 
do  so,  used  the  road  for  the  purpose  of  watching 
the  trial  gallops  of  the  horses  on  the  downs,  and  then 
published  the  information  they  thus  obtained,  the  result 
being  a  detriment  not  only  to  the  trainer,  but  also  to 
the  plaintiff.  Thereupon  this  action  of  trespass  was 
brought  upon  the  ground  that  the  defendants  had  broken 
into  the  phuntiff's  close,  that  was,  the  soil  of  the  road 
belonging  to  the  plaintiff.  The  defendants  justified  the 
alleged  trespass  by  stating  that  the  locus  in  quo  was  a 
public  highway  and  that  they  were  lawfully  using  it. 
Therefore  the  question  was  whether  it  was  made  out 
that  the  defendants  were  using  the  highway  lor  the 
purpose  for  which  it  was  de<licated  to  the  public,  that 
was,  for  the  purpose  of  passing  and  repassing  along  it. 
Unless  the  defendants  showed  that  they  were  lawfully 
using  the  highway  they  had  not  proved  their  plea.  The 
user  for  which  a  highway  was  dedicated  was  that  of 
passing  and  repassing — **  Dovaston  ▼.  Payne."  His 
Lordship  agreed  with  what  fell  from  Lord  Esher  in 
**  Harrison  y.  Duke  of  Rutland"  upon  that  point. 
It  seemed  to  him  that  the  doctrine  as  to  the 
user  of  tbo  highway  being  simply  for  passing 
and  repassing  was  somewhat  broadened  by  the 
last   decision.      There   were  many    acts   whioh     came 
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within  the  ordiaaty  and  reasonable  user  of  a  highway. 
Could  they  say  that  the  acts  of  the  defendants, who  used 
the  road  not  for  the  purpose  of  passing  and  repassing 
but  for  the  purpose  of  carrying  on  their  business  to  the 
detriment  of  the  owner  of  the  soil  of  the  road,  consti- 
tuted a  reasonable  user  of  the  highway  ?  In  his  opinion 
ik  was  not  a  reasonable  user.  It  was  sufficient  to  say 
that  the  case  of  **  Hannson  v.  Duke  of  Rutland  ''  was 
directly  in  point,  and  covered  the  present  case.  Nor 
eonld  he  see  that  there  was  any  mirtdirection.  As 
regards  one  argument  urged  on  behalf  of  the  defendants 
he  did  not  agree  that  what  the  defendants  intended  to 
do,  and  their  purpose  when  going  on  the  highway  was 
not  to  be  taken  into  account  in  determining  whether  or 
not  they  were  using  the  highway  for  the  purpose  of 
passing  and  repassing.  The  applications  must  be  dis- 
missed. 

Lord  Jfsticb  Collin's  agreed.  It  was  not  easy  to 
^ve  an  exact  definition  where  the  line  should  be  drawn 
between  a  user  of  a  highway  as  a  highway,  and  a  user 
beyond  that  conferred  by  the  dedication.  But,  as  in 
many  other  cases,  it  was  not  difficult  to  put  instances 
which  were  well  on  one  side  or  the  other  of  the  line. 
In  the  present  case  the  user  went  well  beyond  the  line 
which  marked  the  proper  user  of  the  highway  as  a  high- 
way. It  was  oontended  on  behalf  of  the  defendants  that 
when  a  person  entere^l  on  a  highway  under  the  guise  of 
a  public  right,  if  it  was  going  to  be  questioned  whether 
the  entry  was  in  exercise  of  that  public  right,  there 
must  be  some  act  afterwards  which  amounted  to  a 
trespass  so  as  to  enable  the  Court  to  say  that  the 
original  entry  was  a  trespass.  Accepting  that  proposi- 
tion, in  his  opinion  there  was  evidence  to  show  a 
trespass  by  the  defendants  after  their  entry  on 
the  highway,  because  in  the  last  resort  the  ques- 
tion must  be  whether  what  the  defendants  did 
was  a  reasonable  user  of  the  highway.  Pri- 
marily a  highway  was  dedicated  for  the  purpose  of 
the  public  passing  and  repassing  along  it.  In  modem 
times  there  was  a  legitimate  extension  of  the  doctrine 
that  the  reasonable  user  of  a  highway  was  limited  to 
passing  and  repassing  along  it.  **  Dovaston  v.  Payne" 
was  an  illustration.  In  that  case  it  was  stated  that 
cattle  passing  along  a  highway  and  grazing  as  they 
went  would  not  be  trespassers.  That  was  only  an  illus- 
tration of  the  principle  that  the  right  of  i>assing  and 
repassing  along  a  highway  was  snbjeot  to  all  reasonable 
and  legitimate  extensions  recognized  as  necessary  or 
OQstomary  owing  to  a  change  in  the  habits  of  people  as 
districts  became  more  populous  and  as  times  changed, 
considering  the  larger  user  to  which  a  highway  might 
become  liable  owing  to  the  requirements  of  the  public 
becoming  more  extended  in  a  way  not  inconsistent  with 
the  paramount  right  of  transit  over  it.  That  was  the 
extended  kind  of  user  referred  to  by  Lord  Esher 
in  **  Harrison  v.  Duke  of  Rutland."  It  was  then 
contended  on  behalf  of  the  defendants  that  the  Court 
could  not  inquire  into  the  motive  with  wtiich  a  person 
went  on  a  highway.  That  contention  was  contrary  to 
all  the  leading  authorities,  including  **  Dovaston  v. 
Payne."  It  was  said  that  there  was  nothing  here  to 
show  the  intent  with  which  the  defendants  entered  on 
the  highway.  That  was  not  so,  because  the  acts  of  the 
defendants  on  the  highway  could  be  looked  at  to  see, 
as  stated  in  the  **  Six  Carpenters'  Case  "  (8  Co.,  146a) 
quo  aniino,  or  with  what  intent,  they  entered,  and 
that  intent  was  not  for  the  proper  user  of  the  high- 
way. 

LoBB  Justice  Romer  delivered  judgment  to  the  same 
effect. 

[Solicitors — Goodall  and  Hobson,  for  Butterworth, 
Hose,  and  Morrison,  Swindon,  for  the  plaintiff  ;  Prior, 
Church,  and  Adams,  for  A.  E.  Withy,  New  Swindon, 
for  the  defendants.] 


Q.B.  Div.      } 
(Kennedy,  J.)     J 


1900. 
March  12. 


THE  HABBOWING   STEAMSHIP  COMPANY  (LIMITED)  V. 
TOOHEY.* 

Ship — Transfer  of  shares — Registration — Fees — 
Merchant  Shipping  (Mercantile  Marine  Fund) 
Act,  1898,  sec.  3— Scale  of  fees. 


This  was  an  action  brought  to  recover  damages  for 
the  defendant's  refusal  to  register  transfers  of  shares  in 
the  plaintiffs'  vessels.  The  question  in  the  action  was 
as  to  the  amount  of  fees  payable  under  the  Merchant 
Shipping  (Mercantile  Marine  Fund)  Act,  1898  (61  and 
62  Vict.,  c.  44),  s.  3,  upon  the  transfer  of  shares  in 
ships  where  the  transferee  at  one  time  registers  the 
transfer  of  a  number  of  shares  transferred  from  several 
holders.  The  facts,  which  were  agreed,  were  as 
follows  : — The  defendant  was  registrar  of  British  ships 
at  the  port  of  \yhitby.  In  July,  1899,  the  plaintiffs 
proiluced  to  the  defendant  20  bills  of  sale  for  the 
transfer  to  the  plaintiffs  of  58  64th  shares  in  the  steam- 
ship Ethelburga,  together  with  the  declaration  of 
transfer  required  by  section  26  of  the  Merchant 
Shipping  Act,  1894,  and  requested  the  defendant  to 
enter  their  name  as  transferees  in  the  register  book  as 
owners  of  the  said  shares.  These  bills  of  sale  repre- 
sented 2,015  gross  tons  out  of  a  gross  tonnage  of  2,223 
tons.  The  plaintiffs  at  the  same  time  tendered  £4  as 
the  amount  due  for  fees  upon  such  registration.  The 
sum  of  £4  was  arrived  at  by  charging  one  fee  on  the 
scale  mentioned  in  the  Act  upon  the  2,015  gross  tons 
represented  by  the  shares  transferred  and  dealt  with  by 
the  transfers.  The  defendant  refused  to  i*egister  the 
plaintiffs'  name  without  the  payment  of  a  separate  fee 
upon  the  said  scale  on  the  tonnage  transferred  by  each 
bill  of  sale.  The  amount  payable  on  this  principle  in 
respect  of  the  Ethelburga  would  be  £14  15s.  The 
point  for  the  decision  of  the  Court  was  whether  the  fees 
tendered  by  the  plaintiffs  were  suflBeient.  If  they  were, 
it  was  agreed  that  the  plaintiffs  were  entitled  to  judg- 
ment and  damages  for  a  nominal  amount  with  costs. 
The  same  question  was  raised  in  the  action  with  refer- 
ence to  five  other  vessels. 

Mr.  Horridge  appeared  for  the  plaintiffs  ;  the 
Solicitor-General  and  Mr.  Rowlatt  for  the  defendant. 

Mr.  Justice  Kennedy,  in  giving  judgment,  said  that 
by  the  Act  there  had  to  be  upon  a  transfer  the  payment 
of  a  fee  according  to  the  gross  tonnage  represented  by 
the  ships  or  shares  of  ships  transferred.  In  the  case  in 
point  the  plaintiffs  had  transferred  to  them  a  number  of 
shares  from  different  persons.  Those  shares  were  trans- 
fen*ed,  not  only  by  a  number  of  separate  documents » 
but  by  a  number  of  separate  transactions,  and  each  of 
those  transactions  was  a  separate  transfer.  The  Act  im- 
posed the  payment  of  fees  mentioned  in  the  schedule  in 
the  case  of  a  transfer,  and  as  there  had  been  a  number 
of  separate  transfers  that  payment  must  be  made  in  each 
case. 

Judgment  for  the  defendant. 


Prob.,  Divorce,  and  Adm.  Div.  \  1900, 

(Jeune.P.)  j  March  12. 

THE  .SWIFTSUBE.t 

Practice — Evidence — Account  book — Entry  of 
deceased  person — Entry  against  interest — Ad- 
missibility.   

This  matter  came  before   the  Court  by  way  of  motion 
to  vary  the  Registrar's  report.    The  action  was  brought 

'Reported  by  R.  H.  Balloch.  Esq.,  Barristorat-Law. 
tRaportkl  hj  Hugh  C.  S.  Dumas,  Esq.,  Barrittsr-at-Lair. 
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by  the  executors  of  the  will  of  one  John  Hudson  claim- 
ing to  be  pftid  the  amount  dne  to  them  for  principal  and 
interest  under  a  mortgage  on  the  barge  Swiftsure,  of 
Roehester.  The  mortgage  was  dated  March  25,  1893, 
and  was  granted  by  the  registered  owner  of  the  barge, 
one  George  Bartlett,  to  John  Hudson  to  secure  the 
repayment  to  Hudson  of  the  sum  of  £200  with  interest 
at  the  rate  of  6  per  cent.  The  defendant  Bartlett 
alleged  by  his  defence  that  the  whole  of  the  sums  due 
under  the  mortgage  had  been  paid  by  him.  The  plain- 
tiffs by  their  reply  pleaded  that  an  agreement  had  been 
entered  into  between  Hudson  and  Bartlett  that,  in  con- 
sideration of  Hudson  paying  for  all  the  repairs,  dis- 
bursements, and  outgoings  in  connexion  with  the 
barge,  Hudson  should  receive  50  per  cent,  of  the  gross 
earnings  of  the  barge,  and  that  all  payments  made  by 
Bartletc  to  Hudson  had  been  made  under  this  agree- 
ment, and  not  in  discharge  of  sams  due  under  the  mort- 
gage. On  February  16,  the  case  came  before  Mr.  Justice 
Gorell  Barnes,  who  referred  it  to  the  Registrar  assisted 
by  merchants  to  report  upon.  The  Registrar,  by  his 
report,  which  was  dated  February  24,  found  that  there 
was  no  evidence  of  any  such  agreement  as  was  pleaded 
by  the  plaintiffs  on  their  reply,  except  what  might  be 
gathered  from  the  entries  in  Hudson's  owu  account- 
book,  and  these  he  thought  could  not  be  useil  for  that 
purpose.  He  found  on  the  evidence  of  the  defendant 
that  all  the  payments  made  by  the  defendant  to  Hudson 
were  made  in  satisfaction  of  the  mortgage  debt,  which 
was  extinguished  by  them.    'Jlie  plaintiffs  appealed. 

Mr.  KiLBUEN,  for  the  appellants,  contended  that  the 
learned  Regbtrar  ought  to  have  admitted  Hudson's 
account-book  in  evidence,  there  being  entries  in  it 
which  were  against  Hudson's  interests.  He  cited  the 
cases  of  **  Wilkinson  v.  Stem  '*  (9,  Mod.  Rep.,  427)  ; 
**  Taylor  v.  Witham  "  (3Ch.D.,  605)  ;  '*  Cockburn  v. 
Edwards  "  (18  Ch.D.,  449). 

Mr.  Nelson,  for  the  respondent,  argued  that  the 
account- book  had  been  rightly  rejected.  He  cited  the 
cases  of  **  Doe  v.  Beviss"  (18  L.J.,  C.P.,  128)  and 
**  Knight  V.  The  Marquis  of  VVaterford  "  (10  L.J., 
Exch.,  Bq.,  57). 

The  President,  in  giving  judgment,  said  that  it 
was  sought  to  be  proved  by  the  books  of  the  deceased 
man  Hudson  that  certain  payments  made  by  Bartlett  to 
Hudson  were  not  made  as  Bartlett  now  stated  in  dis- 
charge of  a  mortgage  debt,  but  under  an  agreement  to 
pay  to  Hudson  half  the  gross  earnings  of  the  barge.  'Ilie 
books  were  admittedly  in  the  han<lwriting  of  Hudson, 
and  he  thought  that  priinn  facie  they  were  admissible 
in  evidence,  as  being  books  kept  by  Hudson  in  the 
ordinary  course  of  business.  He  thought  also  that  they 
were  admissible  on  the  ground  that  they  contained 
entries  of  payments  made  to  Hudson,  and  as  such  could 
be  said  to  be  against  his  interest,  llie  cases  cited  by 
Mr.  Kilbum  were  authority  for  this.  What  the  effect 
of  the  evidence  might  be  when  admitted  was  another 
matter.  The  case  must  go  back  to  the  Registrar  with 
an  intimation  that  the  books  must  be  received  in 
evidence,  and  proper  inferences  drawn  from  them. 
The  costs  of  the  appeal  would  be  reserved. 

[Solicitors— Indermaur  and  Brown,  agents  for  Q. 
Robinson,  of  Strood,  for  the  appellants  ;  Farlow  and 
Jackson,  for  the  respondent.] 


1900. 
March  14. 


Court  of  Appeal  (Lindley,    M.R.,) 
Rigby   and     Vaughan   Williams,  \ 

DIXON    V.    WINCH.* 

Vendor  and  Purchaser — Fraud — Purchase  of  land 
— Mortgage  not  disclosed  to  purchaser — Lia- 
bility. 


"^Reported  bj  W.  L.  Cabell,  Esq.,  Barrister-at-Law. 


This  appeal  against  a  deeision  of  Mr.  Justice  Cosens- 
Hardy's  raised  the  question,  which  of  two  innocent 
persons  is  to  suffer  by  the  fraud  of  a  coUcitor.  On 
July  14,  1886,  some  land  at  Harlow,  in  Essex,  was  con- 
veyed in  fee  to  one  Dent,  a  solicitor.  On  March  24, 
1892,  Dent  conveyed  part  of  the  land  to  the  defendant 
Winch,  who  is  a  builder.  Winch  built  houses  on  this 
land,  and  on  January  11,  1893,  he  mortgaged  the  land 
and  houses  to  Dent  to  secure  £350,  with  interest.  On 
January  16,  1893,  Dent  transferred  this  mortgage  to 
Miss  Ellman,  another  defendant.  The  conveyance  to 
W^inch  and  the  mortgage  to  Dent  (on  which  the  transfer 
to  Miss  Ellman  was  endorsed),  were  handed  over  to  her, 
but  she  did  not  give  notice  to  Winch  cf  the  transfer  of 
the  mortgage  to  her.  Dent  paid  her  interest  on  the 
mortgage  debt  mitil  1898,  when  he  absconded.  After 
his  disappearance  the  following  facts  were  discovered  : — 
On  September  15,  1893,  a  deed  was  executed,  to  which 
Dent,  Winch,  and  the  plaintiff,  Mrs.  Dixon,  were 
parties.  This  deed  contained  an  untrue  recital  that 
Dent,  being  seised  for  an  unencumbered  estate  in  feo 
simple  in  possession  of  some  land  (part  of  that  com- 
prised in  the  deed  of  March  24,  1892),  had  agreed  to 
sell  it  to  Winch  for  £100,  but  that  no  conveyance  had 
been  executed,  and  that  Winch  had  erected  hous^  on 
the  land  and  had  agreed  to  sell  the  land  and  houses  to 
Mrs.  Dixon  for  £685.  And  Dent  and  Winch,  in  con- 
sideration of  £100  and  £585  paid  to  them  respectively 
by  Mrs.  Dixon,  conveyed  to  her  in  fee  the  land  and 
houses  in  question.  Nothing  was  said  in  this  deed 
about  the  mortgage  to  Dent.  By  another  deed,  dated 
April  *i5,  1804,  made  between  the  same  parties  and 
containing  similar  recitals — and  a  recital  that  the  £100 
had  been  already  paid  by  Winch  to  Dent — the  remainder 
of  the  land  comprised  in  the  deed  of  March  24,  1892, 
was,  in  consideration  of  £325  paid  by  Mrs.  Dixon  to 
Winch,  conveyed  by  Dent  and  Winch  to  her.  No 
investigation  of  title  was  made  on  her  behalf,  it  bein^ 
arranged  that  she  was  to  have  a  free  conveyance  pre- 
pared by  Dent  and  **  to  accept  Winch's  title  '*  from 
him.  She  was,  in  fact,  in  complete  ignorance  of  the 
mortgage.  The  purchase-money  on  the  first  purchase 
was  paid  to  Dent,  and  he  afterwards,  by  arrangement 
with  Winch,  retained  out  of  it  £451  10s.,  which  was 
said  to  be  made  up  of  the  £350  mortgage  debt,  some 
further  advances  by  Dent  to  Winch,  and  interest.  The 
plaintiff  under  these  circumstances  claimed  to  hold  the 
property  conveyed  to  her  free  from  Miss  Ellman 's 
mortgage.  Mr.  Justice  Cozens-Hardy  held  that  the 
plaintiff  took  the  property  subject  to  Miss  Ellman 's 
mortgage.  The  plaintiff  and  the  defendant  Winch 
appealed. 

Mr.  Eve,  Q.C.,  and  Mr.  Christopher  James  were  for 
the  plaintiff  ;  Mr.  W.  G.  Hayter  was  for  the  defendant 
Winch  ;  Mr,  Micklem,  Q.C.,  and  Mr.  Harman  were 
for  Miss  Ellman. 

The  CouBT  dismissed  the  appeals. 

The  Masteb  of  the  Rolls  said  that  it  was  unneces- 
sary for  him  to  deal  with  the  authorities  which  had  been 
cited,  for  there  was  one  view  of  the  case  which  seemed 
to  him  sufficient  to  dispose  of  it.  The  question  was 
whether  Mrs.  Dixon,  the  purchaser  of  this  property, 
was  entitled  to  ctmipel  Miss  Ellman,  the  transferee  of 
the  mortgage  upon  it,  to  give  up  her  security.  It  was 
clear  that  Dent  was  an  unmitigated  scamp.  It  did  not 
occur  to  Miss  Ellman  to  give  notice  to  Winch  of  the 
transfer  of  the  mortgage  to  her.  It  was  really  the  duty 
of  Dent,  both  to  her  and  to  Winch,  to  give  that  notice, 
and  not  to  leave  Winch  expose<l  ro  the  risk  of  paying  the 
mortgage  debt  to  the  wrong  wrson.  In  the  subsequent 
sale  of  the  property  to  Mrs.  Dixon,  Winch  left  every- 
thing to  Dent,  and  he  inserted  in  the  conveyance  a 
deliberately  false  recital,  suppressing  both  the  mortgage 
and  the    transfer    of    it.    'J'he    result  was    that  a  gross 


Digitized  by 


Google 


Vol.  xyL 


The  Times  Law  Reports. 


27r 


frmad  was  perpetrated  on  Bfrs.  Dixon,  the  property 
being  sabject  to  the  mortgage  of  which  she  was 
ignorant.  Winch  was  a  tool  of  Dent  in  the  transaction, 
bat  lie  coald  not  derire  any  benefit  from  the  fact  that 
he  did  not  know  what  was  being  done,  llien  Dent 
proceeded  to  cheat  Wineh  in  the  payment  of  the  mort- 
^  gage  debt.  The  plaintiff  said  that  this  payment  enabled 
her  to  throw  the  loss  npon  Miss  Ellman.  She  said  that 
Miss  EUman  had  been  paid  by  means  of  the  payment  to 
Dent.  This  was  a  refinement  based  on  the  eqnitable 
doctrine  that  a  mortgagor  was  entitled  to  pay  his 
original  mortgagee  »o  long  as  he  had  no  notice  of  a 
transfer  by  him.  But  was  this  payment  to  Dent  such  a 
payment  as  would  hare  entitled  Winch  to  a  reeonvey- 
ance  of  the  property  from  Miss  Ellman  ?  Ck>nsidering 
the  mode  in  which  Winch  placed  himself  entirely  in  the 
hands  of  Dent  in  these  transactions,  the  knowledge 
which  Dent  had  must  be  impnted  to  him.  He  was 
afFected  by  notice  of  that  which  Dent  knew,  and  could 
not  avail  himself  of  his  own  actual  ignorance.  He  must 
be  taken,  therefore,  to  have  had  notice  of  the  transfer 
of  the  mortgage  to  Miss  Ellman,  and  could  not  be 
heard  to  say  that  she  was  paid  off  by  the  payment  to 
Dent. 

LoBD  Justice  Rigby  agreed,  observing  that  there 
was  no  reason  to  attribute  any  fraudulent  intention  to 
Winch,  though  every  act  of  Dent  was  tainted  with 
fraud. 

LoBD  Justice  Vaughak  Williams  had  felt  troubled 
about  this  oase  because  it  dealt  with  a  matter  his 
familiarity  with  which  was  of  recent  acquisition.  He 
did  not  think  he  should  be  discharging  his  judicial  duty 
if  he  differed  from  his  brethren,  unless  he  was  perfectly 
satisfied  that  he  should  be  right  in  so  doing,  or  merely 
because  he  might,  but  for  their  view,  have  arrived  at 
a  different  conclusion.  But  he  thought  he  ought  to  state 
what  his  doubt  was.  That  doubt  arose  from  the  diffi- 
culty he  felt  in  treating  the  oonveyance  to  the  plaintiff 
and  the  subsequent  payment  of  the  mortgage  debt  to 
Dent  as  one  transaction.  They  were,  no  doubt,  closely 
connected,  and,  if  you  could  arrive  at  the  conclusion 
that  there  was  a  general  agency  of  Dent  for  Winch,  it 
might  be  right  to  impute  the  knowledge  of  Dent  to 
Winch.  On  this  point  he  adopted  the  judgment  of  his 
brethren.  He  only  intended  to  point  out  the  difficulty 
of  treating  all  the  transactions  as  one. 

[Solicitors—Druces  and  Attlee  ;  West,  King,  Adams, 
and  Co.  ;  C.  F.  Ingham.] 


Chan.   Div.       1 
1.  J.)     I 


(Farwell, 


1900. 
Marehl3. 


WATTS  V.  DBISCOLL.* 


Partnership — Assignment  of  share  by  way  of 
mortgage — Dissolution  of  partnership — Action 
by  mortgagee  for  an  account — ^Partnership  Act, 
1890,  sec.  31. 

This  action  raised  a  question  as  to  the  construction  of 
section  31  of  the  Partnership  Act,  1890. 

Mr.  Bramwell  Davis,  Q.C.,  and  Mr.  J.  H.  Boome 
appeared  for  the  plaintiff  ;  Mr.  Hughes,  Q.C.,  and  Mr. 
F.  P.  Onslow  for  the  defendant  Dennis  Driscull  ;  the 
other  defendant,  William  Seymour  Watts,  was  nut 
represented. 

It  appeared  from  the  evidence  that  the  plaintiff, James 
Watts,  had  been  for  some  years  on  intimate  terms  with 
the  defendant  Driscoll,  who'  carries  on  business  as 
a  fishmonger  at  145,  High  Holbom.  Towards  the 
end  of  1898  the  plaintiff  agreed  with  Driscoll  to 
purchase  from  him  for  the   benefit   of   his  son,  the  de- 
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fendant  Watts,  a  half -share  in  the  lease  and  goodwill 
of  the  said  business  for  £1,600  and  in  certain  trade 
fixtures  and  stock  for  £141,  and  to  find  £250  for  work- 
ing capital.  Articles  of  partnership  were  accordingly 
drawn  up  and  signed  by  the  two  defendants  on  January  9, 
1899.  The  plaintiff  alleged  that  Driscoll  well  knew 
that  the  defendant  Watts  had  no  capital  and  that  the- 
plaintiff  was  advancing  to  him  all  the  moneys  required 
to  start  him  in  business  upon  the  terms  that  the  defend- 
ant  Watts  should  assign  his  interest  in  the  business, 
assets,  and  share  of  profits  to  the  plaintiff  to  secure  his 
advance.  By  a  deed  dated  March  28, 1899,  the  defendant 
Watfcs  assigned  to  the  plaintiff  all  his  partnership  interest 
in  the  business,  assets,  and  share  of  profits  by  way  of 
security  for  the  moneys  advanced  by  the  plaintiff,  of 
which  deed  the  plaintiff  alleged  that  the  defendant 
Driscoll  had  full  knowledge  and  notice.  Shortly  after 
the  execution  of  the  articles  of  partnership  differences- 
arose  between  the  two  defendants,  and,  ultimately,  as 
the  plaintiff  alleged,  Driscoll  induced  the  defendant 
Watts  to  agree  to  a  dissolution  of  the  partnerAhip  upon 
the  terms  of  Drisooll  paying  the  defendant  Watts  £500 
in  satisfaction  of  his  share  and  interest  in  the  partner- 
ship, and  on  September  12,  1899,without  the  plaintiff's 
knowledge,  a  deed  of  dissolution  to  that  effect  was  car- 
ried out.  Prior  to  the  execution  of  the  deed  a  balance- 
sheet  for  the  half-year  from  January  1  to  June  30  had 
been  prepared,  in  whidi  the  share  of  capital  standing  to 
the  credit  of  the  defendant  Watts  was  £1,860  and  the 
share  of  profits  £161.  The  plaintiff  claimed  a  declara- 
tion that  he  was  entitled  to  a  charge  upon  the  share  of 
the  defendant  Watts  in  the  partnership  assets,  and  also- 
claimed  all  proper  and  necessary  aocounts.  The  defendant 
Driscoll,  who  cannot  read  and  can  write  only  his  name, 
denied  that  he  ever  had  any  notice  of  the  plaintiff's 
charge  upon  the  share  of  the  defendant  Watts  in  the 
partnership,  and  alleged  that  the  defendant  Watts  was 
himself  anxious  to  retire  from  the  business. 

After  hearing  the  evidence,  Mr.  Justice  Fabwell 
said  that  he  found,  as  a  fact,  that  the  defendant  Driscoll 
had  knowledge  and  notice  of  the  plaintiff's  charge. 

Mr.  Hughes  then  submitted  that  on  the  proper  eon- 
structiom  of  section  31  of  the  Partnership  Act,  1890,  the 
plaintiff  was  not  entitled  to  an  account.  Subsection  (1) 
was  as  follows  :— **  An  assignment  by  any  partner  of 
his  share  in  the  partnership,  either  absolute  or  by  way 
of  mortgage  or  redeemable  charge,  does  not,  as  against 
the  other  partners,  entitle  the  assignee  during  the  con- 
tinuance of  the  partnership  to  interfere  in  the  manage- 
ment or  administration  of  the  partnership  business  or 
affairs,  or  to  require  any  accounts  of  the  partnership 
transactions,  or  to  inspect  the  partnership  books,  but 
entitles  the  assignee  only  to  receive  the  share  of 
profits  to  which  the  assigning  partner  would 
otherwise  be  entitled,  and  the  assignee  must  accept 
the  account  of  profits  agreed  to  by  the  partners. "  He 
contended  that  the  meaning  of  that  subsection  was  that,, 
in  the  absence  of  fraud,  whatever  was  agreed  on  between 
the  partners  was  binding  on  the  assignee.  Here  the 
partnerit  had  agreed  that  Driscoll  should  purchase  the 
share  of  the  defendant  Watts  for  £500,  and  conse- 
quently the  plaintiff  could  not  claim  an  account  against 
Driscoll.  The  assignee  could  not  interfere  in  the 
administration  of  the  partnership,  and  had  no  rights 
whatever,  beyond  a  share  in  the  profits,  against  the 
other  partners.  Driscoll  and  the  defendant  Watts  were 
entitled  to  come  to  any  terms  they  pleased  as  to  ending 
the  partnership.  This  view  was  supported  by  sub- 
section (2)  of  the  section*  There  was  no  case  directly 
in  point,  but  «*  Whetham  ▼.  Davey  "  (30  Ch.D.,  574) 
showed  that  the  assignee  was  only  entitled  to  an 
aecount  as  from  the  date  of  the  dissolution.  Moreover, 
an  assignee  took  subject  to  all  the  equities  subsisting 
between  the  partners-**  Kelly  v.  Button  *'  (3  Ch.App.». 
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~703) — and  one  of  the  equities  was  a  right  to  settle  the 
partnership  affairs. 

Mb.  Justicb  Fabwell,  without  ealling  on  Mr. 
Bramwell  Davis  to  argae  the  point  of  law,  said  that  he 
agreed  with  Mr.  Hughes  that  an  assignee  took  subject 
to  all  equities,  among  which  was  the  partners'  right  to 
settle  the  affairs  of  the  partnership  among  themselves. 
The  section  of  the  Act  in  question  provided  that  the 
mortgagee  could  not  interfere  in  the  ordinary  dealings 
of  a  going  concern,  but  that,  when  it  came  to  a  disso- 
lution, he  was  entitled  to  an  account  as  from  the  disso- 
lution. Bnt  it  did  not  appear  to  him  that  the  present 
case  came  within  the  section,  as  there  had  been  a  sale 
of  a  share  in  the  partnership,  and  a  sale  was  a  matter 
outside  an  account  of  the  assets  after  dissolution.  The 
mortgagor  had  no  power  to  sell  his  share  without  the 
<:onsent  of  the  mortgagee,  and  the  present  sale  was  not 
binding  on  the  plaintiff.  DrisooU  had  in  fact  bought 
from  a  mortgagor  who  had  no  title.  He  thought  the 
plaintiff  was  entitled  to  an  account  as  from  June  SO, 
1899,  the  date  of  the  last  balance-sheet. 

[Solicitors— T.  Durant,  for  tho  plaintiff;  W.  W. 
Bond,  for  the  defendant.] 


Chan.  Div.       ) 
.)    } 


1900. 
March  14. 


(Farwell,  J. 

BUDD  V.  LASCELLES.* 

Vendor  and  Purchaser— Contract — Sale  of  houses 
and  land — ^Restrictive    covenants   unknown   to 
the  parties— Compensation. 
Specific  performance  with  compensation  refused. 


This  was  an  action  for  specific  performance  of  a  con- 
tract to  purchase  certain  houses  and  land  in  Harrogate 
for  the  sum  of  £3,600.  After  the  conclusion  of  the 
alleged  contract  the  plaintiff,  fienrj  Rudd,  discovered 
that  the  property  was  subject  to  certain  restrictive 
covenants,  the  existence  of  which,  as  he  alleged,  depre- 
ciated the  value  of  the  property  to  the  extent  of 
£1,000.  The  plaintiff  admitted  that  the  defendant, 
Marian  Elizabeth  Lascelles,  was  also  ignorant  of  the 
■  existence  of  the  restrictive  covenants  at  the  date  of 
entering  upon  the  alleged  contract,  but  he  claimed 
specific  performance  with  a  due  and  proper  allowance  or 
abatement  from  the  purchase  money.  The  defendant 
pleaded  that  the  plaintiff  was  not  entitled  to  specific 
performance,  as  the  compensation  which  he  claimed  for 
the  restrictive  covenants  was  incapable  of  being 
assessed,  and  that  specific  performance  with  compensa- 
tion would  inflict  great  hardship  upon  her. 

After  hearing  the  correspondence  which  had  passed 
between  the  parties  and  their  respective  solicitors  Mb. 
Justice  Fabwell  held  that  it  constituted  a  binding 
contract. 

Mr.  Bbamwell  Davis,  Q.C.  (Mr.  T.  P.  Perks  with 
him),  then  submitted  that  the  plaintiff  was  entitled  to 
specific  performance  of  the  contract  with  adequate  com- 
pensation for  the  depreciation  produced  by  iho  restric- 
tive covenants,  and  cited  the  following  cases  in  support 
of  his  argument  : — **  Ramsden  v.  Hirst  "  (4  Jur.,  N.S., 
200)  ;  '*  Powell  v.  ElUot  "  (10  Ch.  App.,  424)  ; 
*•  Westmacott  v.  Robins  "  (4  De  Q.,  F.  and  J.,  890)  ; 
«*  Cato  V.  Thompson  "  (9  Q.B.D.,  616)  ;  and 
**  Hexter  v.  Pearce  "  ([1900]  1  Ch.,  341).  He  also 
referred  to  Fry's  Specific  Performance,  pars.  1,210, 
^  1,257,  1,270,  1,278,  and  1,279. 

Mr.  Hughes,  Q.C.  (Mr.  A.  L.  Ellis  with  him),  con- 
tended that  to  deprive  the  defendant  of  nearly  a  third 
of  her  purchase  money  would  be  to  inflict  great  hard- 
ship on  her,  and,  on  the  question  of  compensation,  cited 
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**  Collier  t.  Jenkins  '*  (1  Younge,  296)  ;  *'  Thomas  v. 
Dering  "  (1  Keene,  729)  ;  *«  Durham  v.  Legard  '*  (34 
Beav.,  611)  ;    *•  Barnes  v.  Wood  "  (8  Bq.,  424). 

Mb.  Justice  Fabwell,  in  delivering  judgment, 
said  that  it  was  clear  from  the  correspondence  that  ' 
neither  the  plaintiff  nor  the  defendant  really  knew  what 
the  defendant's  title,  as  vendor,  was.  Therefore  there  / 
was  no  fraudulent  misrepresentation  or  deceit  on  the 
part  of  the  vendor,  as  there  was  in  **  Powell  v.  Elliot,*' 
nor  even  any  direct  representation  on  her  part,  which 
was  sufficient  to  distinguish  the  present  case  from 
**  Barnes  v.  Wood,"  although,  as  Mr.  Bramwell  Davis 
had  said,  that  case  went  a  long  way.  Moreover,  the 
contract  between  the  parties  contained  no  express  con- 
dition for  payment  of  compensation  in  certain  con- 
tingencies, and  therefore  **  Ramsden  v.  Hirst,"  where 
there  was  such  an  express  condition,  had  no  bearing  on 
the  present  facts.  There  was  simply  a  bargain  to  sell, 
and  if  specific  performance  with  compensation  should 
be  enforced,  he  would  be  making  an  entirely  new  con- 
tract for  the  parties.  He  entirely  agreed  with,  and 
would  be  guided  by,  what  Sir  George  Jessel  had  said 
in  **  Cato  v.  Thompson  "  at  p.  618  : — *'  It  is  almost 
impossible  to  assess  compensation  for  covenants  of  this 
nature  (i.e.,  restrictive  covenants).  I  think  that  the 
cases  of  specific  performance  with  compensation  ought 
not  to  be  extended.  In  many  of  them  a  bargain  sab- 
stantially  different  from  that  which  the  parties  entered 
into  has  been  substituted  for  it  and  enforced,  which  is 
not  right."  It  was  true  that  that  was  only  a  dicium, 
but  a  dictum  of  Sir  Oeorge  Jessel  was  entitled  to  the 
greatest  respect.  Were  he  to  order  specific  performance 
with  compensation  in  the  present  case,  he  would  be 
enforcing  a  bargain  **  substantially  different  "  from 
that  which  the  parties  entered  into,  as  the  purchaser 
himself  had  admitted  in  the  correspondence.  It  would 
be  almost  impossible  to  assess  compensation  of  the 
restrictive  covenants  which  bound  the  property.  He 
would  have,  in  the  first  place,  to  find  out  whether  the 
purchase-money  was  adequate,  and  the  plaintiff  had 
admitted  that  he  had  been  offered  £1,000  more  for  the 
property  than  he  proposed  to  give  for  it.  As  to  the 
question  of  hardship,  he  agreed  with  Mr.  Hughes  tiiat 
to  enforce  specific  performance  would  infiict  great  hard- 
ship on  the  defendant.  If  the  plaintiff's  estimate  of 
depreciation  was  correct,  the  defendant  would  lose 
nearly  one-third  of  the  purchase-money,  and  that  was 
a  serious  matter  for  a  woman  with  a  limited  income. 
On  all  these  grounds  the  plaintiff's  action  failed,  and 
must  be  dismissed  with  costs. 


Q.B.  Div.       \  1900. 

(Kenhedy,  J.)  §  March  14. 

BECKHUSEN  AND  QIBBS  V.  HAMBLET.* 

Stock  Exchange — Custom — Broker  baying  in  his 
own  name — Liability  of  client. 
The  Stock  Exchange  usage  by  which  a  broker, 
instructed  by  two  or  more  different  clients  to 
purchase  certain  shares  to  be  carried  over  from 
time  to  time,  lumps  the  orders  together,  and  pur- 
chases the  shares  in  his  own  name  from  a  jobber, 
does  not  create  any  contractual  relationship  be- 
tween the  jobber  and  his  clients  so  as  to  enable 
the  former  to  sue  latter  in  the  event  of  the 
broker's  failure  to  meet  his  liabilities. 


Judgment  was  delivered  in  this  case,  which  was 
tried  on  the  6th  and  7th  inst.  The  action  was  brought 
by  a  firm  of  jobbers  on  the  Stock   Exchange  to    recover 
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damages  from  the  defendant  for  the  non-accoptance  of 
oertain  shares.  Ilie  defendiuit  had  dealt  with  a  firm  of 
brokers  who  had^been  declared  defaulters  on  the  Stock 
Exchange  before  the  transaction  was  completed.  The 
ease  raised  questions  f  of  great  importance  as  to  the 
rights  and  liabilities  of  the  jobbers  and  of  the  client  in 
saoh  circumstances.  The  facts  are  fully  stated  in  the 
judgment. 

Mr.  Rufus  Isaacs,  Q.C.,  and  Mr.  O.  A.  H.  Branson 
appeared  for  the  plaintiffs  ;  Mr.  Herbert  Beed,  Q.C., 
and  Mr.  E.^Morten  for  the  defendant. 

Mb.  Justice  Kennedy  read  the  following  judg- 
ment :-rThe  plaintiffs  in  this  case  are  a  firm  of  jobbers 
on  the  London  Stock  Exchange.  They  claim  from  the 
defendant  £186  7s.  6d.  as  damages  for  an  alleged  breaofa 
of  contract  in  not  taking  delivery  of  210  Louisville 
shares  and  paying  the  plaintiffs  for  the  same  on  Decem- 
ber 29,  1899.  The  history  of  the  case,  so  far  as  it  is 
material  to  my  deciaion,  appears  to  be  this  :— The  defend- 
ant, who  is  not  a  member  of  the  Stock  Exchange  butcarries 
on  business  as  an  **  outside  broker,"  had  for  some  time 
before  December  12,  1899,  been  [employing  Messrs.  £. 
Pveston  and  Co.,  who  were  members  of  the  Stock 
Exchange,  as  his  brokers  in  ^dealings  on  the  Stock 
Exchange  in  Louisville  shares.  Messrs.  Preston  and  Co. 
had  210  such  shares  open  for  him  on  December  12  and 
had  instructions  to  *'  carry-over  "  for  him  to  the  end 
of  December  account.  What  they  did  was  this  :— They 
bought  ^froml^  the  plaintiffs  for  the  end  of  December 
account  360  Louisvilles  ;  of  these  they  apportioned,  or 
intended  to  appropriate,  and  so  far  as  book  entries  are 
concerned  they  recorded  in  the  usual  way  in  their  books 
their  apportioning  or  their  intention  to  appropriate  to 
the  fulfilment  of  the  defendant's  instructions,  210  out 
of  the  360  shares,  to  the  delivery  of  which,  under  their 
contract  with  the  plaintiffs,  they  would  become  entitled 
on  December  29.  That  **  earrying  over  *'  so  far  as 
relates  to  the  210  shares  was  notified  to  the  defendant 
in  the  nsual^manner.  No  writing  passed  between  Preston 
and  Co.  and  the  plaintiffs.  The  plaintiffs  knew  no  one 
in  the  making  of  the  contract  but  Preston  and  Co.  The 
4efendant  was  notl  informed  of  the  name  of  the  firm 
with  whom  Preston  and  Co.  were  carrying  over  for  him. 
The  balance  of  the  360  shares  beyond  the  defendant's 
210  was  carried  over  with  the  plaintiffs  by  Preston  and 
Co.  in  fulfilment  of  the  orders  of  a  Mr.  Brister.  A 
further  number  of  Louisvilles  for  the  same  account  was 
carried  over  with  another  jobber  of  the  name  of  Spyer, 
but  these  Preston  and  Co.  intended  to  appropriate  to 
the  fulfilment  of  the  instructions  of  a  third  client,  a  Mr. 
Gingold.  On  December  15,  in  consequence  of  the 
failure  of  certain  clients  (other  than  the  defendant)  to 
fulfil  their  obligations,  Preston  and  Co.  failed,  and 
were  declared  defaulters  on  the  Stock  Exchange.  There- 
upon, in  accordance  with  rule  177  of  the  Stock  Exchange 
rules  and  regulations,  and  for  the  purpose  of  closing 
the  transaction  between  the  plaintiffs  and  Preston  and 
Co.,  Mr.  Richardson,  the  official  assignee  appointed  by 
the  committee  of  the  Stock  Exchange,  fixed  the  price  of 
the  360  Louisville  shares  at  the  price  current  in  the 
maricet  immediately  before  the  declaration  of  the  failure 
of  Preston  and  Co.  In  the  plaintiffs'  ledger  book  the 
transaction  in  respect  of  the  360  Louisvilles  is  entered 
as  closed  between  them  and  Preston  and  Co.  by  a  buying 
hack  at  the  closing  or  **  hammer  "  firice,  and  a  differ- 
ence of  £98  2s.  6d.  appears  in  favour  of  the  plaintiffs. 
On  December  16  and  ]  8  Mr.  Leslie  Oibbs,  a  member 
of  the  plaintiff  firm,  called  at  the  office  of  Preston  and 
Co.  and  ascertained,  in  respect  of  210  out  of  the  360 
Louisvilles  for  which  they  were  under  contract  to 
Preston  and  Co.,  that  they  had  been  bought  on  the 
instructions  of  the  defendant.  Oibbs  proceeded  to  see 
him.  The  defendant  told  Oibbs  that  his  account  with 
Preston  and    Co.    was   closed    when   that   firm  failed. 


refused  to  have  anything  to  do  with  the  plaintiffs  in 
the  matter,  and  referred  Oibbs  to  his  solicitors.  On 
December  29  Oibbs  tendered  210  Louisvilles  to 
the  defendant  and  was  refused  acceptance.  Oibbs 
immediately  sold  on  the  Stock  Exchange  210  Louis- 
villes to  the  firm  of  Leon  Brothers  for  cash.  It  is  for 
the  difference — ^viz.,  £186  7s.  6d. — between  the  contract 
price  and  the  selling  price  on  December  29  that  the 
plaintiffs  sue  the  defendant  in  this  action.  The 
plaintiffs  assert  a  right  to  sue  the  defendant  as  undis- 
closed principal  of  Preston  and  Co.  upon  the  contract 
made  by  that  firm  with  the  plaintiffs  on  December  12 
in  respect  of  210  out  of  the  360  Louisville  shares  which 
formed  the  subject  of  their  contract.  The  defendant 
denies  this  right  altogether,  relying  both  on  principles  - 
of  law  which  are  of  general  application  and  also  upon 
the  particular  incidents  of  this  transaction  as  a  trans- 
action which  is  affected  by  the  printed  rules  and  the 
unwritten  usages  of  the  London  Stock  Exchange.  It  is 
convenient  therefore  that,  before  I  deal  with  the 
points  raised  by  the  respective  parties  at  the  trial, 
I  should  state  concisely  my  view  of  the  effect  of  the 
Stock  Exchange  rules  and  practice,  so  far  as  they  can  be 
held  to  be  relevant  to  the  issues  raised  for  decision  in 
the  present  case.  The  general  scheme  of  the  rules  and 
regulations  is  plain  enough.  The-  Stock  Exchange  does 
not  recognize  in  its  dealings  any  other  parties  than  its 
own  members  (See  Rule  53).  It  forbids  the  institution 
of  legal  proceedings  against  the  principals  of  a  member 
or  of  a  defaulter  without  the  consent  of  such  member, 
of  the  defaulter's  creditors,  or  of  the  committee 
(Rule  54).  In  a  Stock  Exchange  transaction  such  as 
that  between  Preston  and  Co.  and  the  plaintiffs,  if  all 
goes  regularly,  the  jobber,  as  I  understand  the  pro- 
cedure, throughout  deals  with  the  broker.  It  is  only 
in  the  case  of  the  failure  of  the  broker,  ordinarily,, 
that  any  application  is  made  by  the  jobber  to  the 
broker's  client.  In  that  event  the  jobber  does  put  him- 
self into  communication  either  indirectly  through  the 
broker,  or  directly,  as  Oibbs  did  here,  with  the 
broker's  client.  But  at  this  point,  and  before  we  con- 
sider the  nature  of  this  application,  we  have  te  look 
at  the  operation  of  Rule  177,  which  a  broker's  failure 
brings  inmiediately  into  play.  It  is  to  the  discussion 
of  the  effect,  in  practice  and  in  law,  of  this  Rule  177 
that  a  large  portion  of  the  evidence  and  the  argument  at 
the  trial  of  this  action  was  devoted.  As  will  appear  in 
a  later  part  of  this  judgment,  my  decision  of  this  case  is 
based  upon  a  point  which  is  independent  of  this  branch 
of  the  case  ;  but  as  it  was  agreed  by  counsel  to  be 
a  matter  of  some  importance  and  was  very  fully  and 
carefully  argued  it  is,  I  think,  my  duty  to  deal  with 
it.  Rule  177  runs  thus  : — **  In  every  case  of  failure 
the  official  assignee  shall  publicly  fix  the  prices  current 
in  the  market  immediately  before  the  declaration,  at 
which  all  persons  having  accounts  open  with  the 
defaulter  shall  close  their  transactions  by  buying  of  or 
selling  to  him  such  stocks,  shares,  or  other  securities  as 
he  may  have  contracted  to  take  or  deliver,  the 
differences  arising  from  the  defaulter's  transactions 
being  paid  to  or  claimed  from  the  official  assignee.  In 
the  event  of  a  dispute  as  to  tie  prices  named,  they 
shall  be  fixed  by  two  members  of  the  committee.' '  As 
to  the  purpose  and  the  working  of  this  rule,  nothing  that 
I  have  heard  in  the  argument  or  in  the  evidence  in  the 
case  had  in  any  material  respect  shown  a  variance  from 
the  very  lucid  exposition  of  the  meaning  and  operation 
of  the  rule  (then  numbered  168)  which  was  set  forth  in 
the  report  of  '*  /n  re  Plumbly,  ex  parte  Orant  " 
(13Ch.D.,  at  pp.  673,  674)  as  part  of  an  affidavit 
sworn  in  that  case  by  some  of  the  leading  members  of 
the  Stock  Exchange,  or  from  the  evidence  of  the  official 
assignee  given  nine  years  later  in  **  Hartas  v.  Ribbons  " 
(22   Q.B.D.,    254,    at   p.    255).     The   object   of   the 
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proceeding  nnder  tnis  rule  of  the  Stock  Exchange,  as  I 
anderttand  it,  is  what  may  properly  be  termed  a 
domestic  object.  The  purpose  is  to  adjust  the  accounts 
of  the  members  of  the  Stock  Exchange  inter  «e, dropping 
the  defaulter,  by  reason  of  his  default,  out  of  the  bar- 
gains in  which  he  has  been  one  of  the  contracting 
parties.  The  method  employed  is  the  creation  of  a  fimd 
in  the  hands  of  the  official  assignee.  This  fund  is  formed 
by  the  payment  to  him  by  members  of  the  Stock 
Exchange  of  the  difference  in  value  of  the  stocks  or 
shares  in  which  they  have  dealt  with  the  defaulter  as 
determined  by  the  prices  fixed  by  the  official  assignee  at 
the  time  of  the  default,  when  the  change  in  price  of 
any  of  such  stocks  or  shares  is  against  such  members, 
and  out  of  the  fund  members  are  entitled  to  claim  pay- 
ment for  any  such  differences  when  in  their  favour. 
The  defaulter  does  not  by  reason  of  his  default  acquire 
any  right  or  claim  to  differences  or  damages  in  respect 
of  differences  in  his  favour  between  the  contract  price 
and  the  dosing  price,  nor  can  he  make  any  daim  for 
himself  to  the  moneys  which  are  paid  in  respect  of  such 
differences  to  the  official  assignee  by  the  members  from 
whom  such  differences  are  due.  What  is  effected  is  an 
artificial  settlement  of  the  defaulter's  dealings  with  his 
fellow-members,  after  which  he  and  they  are  precladed 
inter  ae  from  claiming  from  each  other  the  performance, 
or  moneys  in  respect  of  the  non -performance,  of  any 
contracu  of  purchase  or  sale  which  were  existent  and 
open  at  the  time  of  the  default.  But  the  settlement  is 
essentially  a  domestic  settlement.  According  to  the 
practice  of  the  Stock  Exchange  the  defaulting  broker's 
-client,  if  he  is  not  himself  in  detault  to  the  broker,  has 
the  right  either  to  have  the  transaction  carried  through 
between  himself  and  the  jobber  with  whom  the  broker 
has  contracted  in  respect  of  shares  in  which  he  is 
interested,  or  to  accept  the  assignee's  closing,  or  to 
transfer  the  account  in  respect  of  his  shares  to  another 
broker  for  the  purpose  of  carrying  out  the  bargain 
through  him.  If  the  client  chooses  to  accept  the  closing 
price,  then  according  to  '*  Hartas  v.  Ribbons,"  but  not 
otherwise  0*  Duncan  v.  Hill,"  L.R.,  8  Ex.,  242),  he  is 
bound  to  indemnify  the  defaulting  broker  in  respect  of 
the  difference  found,  upon  the  official  closing  under 
Rule  177,  to  be  against  him  and  in  favour  of  the  jobber. 
If  the  client  of  the  defaulting  broker  does  complete  the 
transaction  which  the  jobber  had  open  with  the 
defaulter  at  the  time  of  his  default,  and  if  upon  com- 
pletion the  jobber  receives  any  amoont  in  excess  of  the 
price  fixed  by  the  official  assignee  at  the  time  of  the 
default  for  the  stock  which  is  the  subject  of  the  bar- 
gain, the  jobber  is  bound  to  account  for  and  pay  over 
that  excess  to  the  official  assignee.  It  goes  into  the 
fund  out  of  which  the  indebtedness  of  the  jobber  as 
ascertained  artificially  by  the  official  closing  is  liquidated 
by  the  official  assignee.  Upon  the  foregoing  state  of 
facts  in  regard  to  the  history  of  the  particular  ease  and 
in  regard  to  the  rules  and  practice  of  the  Stock 
Exchange,  so  far  as  they  appear  to  me  to  be  relevant, 
have  the  plaintiffs  a  right  of  action  against  the  defendant  ? 
It  appears  to  me  that  if  privity  of  contract  can  be  made 
out  they  have  that  right.  If  the  contract  between  the 
plamtiffs  and  Preston  and  Co.  was  one  by  virtue  of 
which  the  plaintiffs  as  the  sellers  and  the  defendant  as 
the  principal  of  the  baying  broker  came  under  an 
enforceable  liability  to  eadi  other  in  respect  of  its  per- 
formance, I  am  of  opinion  that  there  was  a  breach  of 
the  contract  on  December  29,  whereby  the  plaintiffs 
suffered  loss,  and  that,  as  liie  plaintiffs  notwith- 
etanding  the  defendant's  repudiation  on  December  16 
aDd  18  were  entitled  to  wait  till  December  29,  the 
date  for  the  completion  of  the  contract,  the  sum 
^laimei  by  them  as  the  damages  ascertained  on  Decem- 
ber 29  would  represent  the  amount  legally  claimable 
for  that  loss.     I  am  further  of  opinion — subject   to  the 


same  proviso — that  there  is  nothing  in  the  application 
of  the  rules  or  the  practice  of  the  Stock  Exchange  which 
would,  in  case  of  a  breach  of  contract,  prevent  the 
plaintiffs,  after  the  broker's  default,  from  suing  the 
defendant  in  respect  of  it,  or,  if  the  refusal  to  complete 
had  been  upon  the  part  of  the  plaintiffs,  would  have 
prevented  the  defendant  from  suing  the  plaintiffs.  The 
defendant's  contentions  that,  whatever  might  otherwise 
have  been  the  plaintiffs'  rights  against  the  defendant, 
they  ought  not  to  be  allowed  to  have  recourse  to  those 
rights  now,  because  they  must  be  held  to  have  chosen 
to  give  credit  exclusively  to  the  defaulting  broker, 
and  that,  nnder  the  operation  of  Rule  177,  there  had 
been  a  conclusive  election  on  their  part  to  have  recourse 
only  to  the  defaulting  broker  are  contentions  which,  in 
my  judgment,  ought  not  to  prevail.  If  the  contract 
between  Preston  and  Co.  and  the  plaintiffs  did,  as 
originally  constituted,  place  the  defendant  in  the 
position  of  an  undisclosed  principal,  liable  when  dis* 
closed  to  be  sued  by  the  plaintiffs  upon  the  contract  in 
case  of  breach  as  the  broker's  unnamed  principal,  I  see 
no  proof  of  credit  being  given  by  the  plaintiffs  to  the 
apparent  principal  exclusively  in  such  a  vray  as  to  bar 
the  right  of  recourse  against  the  defendant  ;  and  as  to 
the  operation  of  Rule  177  it  appears  to  me  that  the 
**  closing  "  thereby  rendered  obligatory  upon  members 
of  the  Stock  Exchange  (and,  therefore,  I  may  point 
out,  affording  no  evidence  of  **  election  "  on  the  pari 
of  those  who  are  affected  by  it)  leaves  the  jobber,  both 
according  to  the  practice  of  the  Stock  Exchange  and  in 
point  of  law,  liable,  in  respect  of  any  contract  open 
with  the  defaulting  broker  at  the  time  of  his  dedara- 
tion,to  be  called  upon  by  the  broker's  principal  to  com- 
plete on  the  dee  date  ;  and,  if  this  be  so,  why  may  be 
not,jMri  raiione,  claim  completion  from  that  principal  P 
It  was  stated  before  me  in  the  course  of  the  evidence 
that  in  fact  the  jobber  up6n  the  broker's  failure  often 
does  make  such  a  claim  and  the  claim  is  acceded  to. 
Be  that  as  it  may,  it  appears  to  me  to  be  clear  in  re- 
gard to  these  Stock  Exchange  proceedings  that,  to 
borrow  the  language  of  Lord  Justice  James  in  **  In  rt 
Plumbly  "  {ubi  tupra  at  p.  679),  ''  whatever  the 
liabilities  and  the  rights  of  the  outside  world  may  be, 
they  remain  unaffected."  Bat  the  failure  of  these 
contentions  on  behalf  of  the  defendant  leaves  standing, 
as  it  seems  to  me,  that  which,  according  to  my  view 
of  the  case,  is  a  real  and  fatal  obstacle  to  the  plain- 
tiffs' success  in  this  action.  It  appears  to  me  that  no 
contractual  liability  of  the  defendant  to  the  plaintiffs 
ever  existed  in  respect  of  this  transaction.  The  defend- 
ant's  authority  to  the  broker  was  to  **  carry  over  "—in 
substance  and  effect  to  buy  for  him  for  the  end  of 
December  account~210  Louisville  shares.  What  the 
broker  did  was  to  buy  in  his  own  name  from  the  plain- 
tiffs for  that  account  860  Louisville  shares.  He  did  that 
which  is,  I  believe,  a  common  thing,  and  often  no 
donbt  from  the  business  point  of  view  a  very  eon- 
venient  thing.  He  lumped,  if  I  might  use  the  word, 
the  orders  of  two  clients  in  one  contract  of  purchase  in 
his  own  name.  In  so  doing  he  acted,  I  doubt  not,  in 
perfectly  good  ftfith,  allocating  in  his  books  a  proper 
proportion  of  the  total  number  of  shares  contracted 
for  to  his  two  clients  respectively  ;  but  it  appears 
to  me  that  the  contract  he  so  made  was  his  contract 
and  not  a  contract  of  either  of  his  clients.  A  very  similar 
course  had  been  taken  by  the  broker,  the  plaintiff  in 
the  action,  upon  the  London  tallow  market,  in 
•*  MoUett  V.  Robinson  "  (L.R.,  5  C.P.,  646)  ;  (L.R„ 
7C.P.,  84)  ;  (L.R.,  7  H.L.,  802).  The  defendant 
there  was  in  a  position  analogous  to  that  of  the  defend- 
ant here,  and  Simpson  and  Co.  in  a  position  analogous 
to  that  of  the  plaintiffs  here.  Mr.  Justice  Blackbam, 
at  p.  108  of  his  judgment  in  the  Exchequer  Chamber, 
points   out   the   necessary    result  : — **  The     defendant 
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coqM  not  call  upon  &imp0on  and  Co.  to  deliyer  bim  50 
tons  of  tallow  under  the  contract  of  April  2,  because 
Simpson  and  Go.  had  not  engaged  to  deliver  any  smaller 

-quantity  than  150  tons.  Nor  could  Simpson  and  Go., 
if  willing  to  deliver  the  smaller  quantity  of  50  tons, 
compel  the  defendant  to  accept  them,  because  if  they 
had  been  unwilling  sellers  the  defendant  could  not 
have  forced  them  to  deliver  the  smaller  quantity  .  .  . 
and  I  cannot  think  that  the  difficulty  is  cured  by  any 
equity  entitling  the  now  defendant  to  use  the  plaintiffs' 
name  and  sue  upbn  the  contract  pro  tanto  for  him- 
self. '  *  Mr.  Justice  Brett,  in  the  opinion  delivered  by 
him  in  the  same  case  when  in  the  House  of  Lords  (L.R. , 
7  H.L.,  at  p.  824),  expressed  his  concurrence  with  Mr. 
Justice  Blackburn  in  regard  to  the  **  supposed  equity, " 
and  at  p.  820  said  :— **  It  is  admitted  on  all  hands 
that  the  contracts  with  W.  W.  Simpson  and  Co. 
on  April  2,  and  with  Rayner  ancl  Co.  and  Simpson  and 
Co.  on  April  28  ** — who  were  the  firms  mentioned  as 
standing  in  the  same  position  with  the  defendant  as  the 
present  plaintiffs  do  here — * '  were  not  contracts  between 
any  of  those  firms  and  the  defendant.  The  difference  be- 
tween the  quantity  of  tallow  mentioned  in  them  (the  con- 
tracts) and  in  the  orders  of  the  defendant  prevents  them 
from  being  contracts  with  the  defendant. ' '  The  same 
point  in  regard  to  Stock  Exchange  transactions  had  been 
recently  dwelt  upon  in  the  judgments  of  Lord  Esher, 
Master  of  the  Rolls,  and  Lord  Justice  Rigby  in  the  case 
of  **  May  and  Hart  v.  Angeli,''  of  which,  so  far  as 
I  am  aware,  the  only  published  rei)ort  is  to 
be  found  in  13  The  Times  L.R.,  568.  Counsel  has 
furnished  me  with  a  copy  of  the  shorthand  note  of 
the  judgments  in  the  Court  of  Appeal  in  the  appendix 
to  the  printed  case  on  the  appeal  to  the  House  of  Loids. 
The  judgment  of  the  majority  of  the  Court  of  Appeal 
was  there  reversed,  but,  as  I  understand  the  judgment 
of  the  Lord  Chancellor  (14  The  Times  h.R,,  551), 
not  on  any  ground  of  difference  from  the  majority  of 
the  Court  below  upon  this  point,  but  upon  a  difference 
ms  to  the  view  to  be  taken  of  the  facts,  because  the  Lord 
-Chancellor  held  that  the  transaction  was  one  the  real 
nature  of  which  was  absolutely  different  from  the 
ordinary  case  of  a  buying  of  shares  through  a  broker. 
There  is  no  usage  of  business  on  the  Stock  Exchange 
-which  can,  as  the  counsel  for  the  plaintiffs  seemed 
lo  suggest,  avail  to  help  the  plaintiffs  through 
this   difficulty.      There   is   a   usage,    no    doubt,    that 

'  the  stockbroker  contracts  in  his  own  name.  It  by 
DO  means   follows   from   this   that    he     should   lump 

'the  orders  of  several  clients,  and  buy,  not  what  a 
IHuticular  client  has  authorized,  but  a  differ 3nt  and 
larger  quantity.    But   let   it  be  assumed  that  the  usage 

-  exists  in  its  most  ample  form.  Let  it  be  assumed  that  there 
is  a  usage  oa  the  Stock  Exchange,  legally  valid  and 
known  to  and  binding  upon  a  client  such  as  the  de- 
fendant, that  a  stockbroker  employed  in  the  purchase  of 
shares  for  a  client  properly  may,  if  he  thinks  it  con- 
venient, fulfil  his  duty  to  his  client,  although,  instead 
of  creating,  as  it  is  ordinarily  a  broker's  duty  to  create, 
a  contractual  relation  between  bis  client  and  the  seller, 
he  lumpe  the  client's  order  with  other  orders  and 
in  his  own  name  contracts  in  a  single  transaction  with 
the  selling  jobber  for  the  purchase  of  a  larger  number 
of  shares  than  the  client  has  instructed  him  or  autho- 
rised him  to  buy.  What  follows  from  this  assumption  ? 
Ibis  only,. as  it  appears  to  me— that,  as  the  broker  will 
have  fulfilled  his  duty  aoeording  to  usage,  the  client 
cannot  complain,  and  is  bound  to  pay  the  broker  his  com- 
mission and  indemnify  him  against  such  liabilities  as  tho 
broker  may  nscessarily  or  properly  incur  in  the  course 
-and  for  the  purpose  of  his  employment.  Surely  the 
usage  in  no  way  assists  the  plaintiffs'  case  here.  The 
plaintiffs'  case  is  not  a  case  of  a  broker  suing  his  client 
for  indemnity  in  respect  of   shares  bought  for  the  client 


in  a  way  which  is  sanctioned  by  the  rules  and  usages  of 
the  Stock  Exchange,  but  it  is  the  ease  of  a  seller  seek- 
ing to  have  recourse  against  the  principal  of  a  broker 
who  has  contracted  with  the  seller  in  his  own  name  by 
a  contract  for  the  purchase  of  a  larger  number  of  shares 
than  that  which  the  client  authorised  and  which  in- 
cluded a  number  whieh  were  being  obtained  by  the 
broker  for  a  different  client.  Ibe  usage  cannot 
operate,  in  my  judgment,  so  as  to  make  a  man  liable 
upon  a  contract  whieh  is  not,  in  point  of  law,  his  con- 
tract ;  it  oannot  create  contractual  rights  between 
parties  where  none  exist  according  to  legal  principle. 
Indeed,  the  very  meaning  of  the  usage  may,  as  it 
seems  to  me,  be  stated  in  language  used  by  Mr.  Justiee 
Blaokbnni  in  his  judgment  in  **  Mollett  v.  Robinson  " 
(L.R.,  7C.P.,  at  p.  109)  in  regard  to  the  custom 
whieh  was  under  discession  in  that  case — it  is  **  not  to 
require  the  broker  to  take  care  that  privity  of  eontreet 
is  established  between  the  broaer'k  client  and  the  person 
who  makes  the  eontract  with  the  broker  into  which  he 
enters  in  consequence  ot  his  client's  order."  In  my 
opinion  no  such  contractual  relation  has  existed 
between  the  plaintiffs  and  the  defendant  as  is  necessary 
to  support  this  action,  and  therefore  I  must  give  judg- 
ment for  the  defendant  with  costs. 

A  stay  of  execution  was  granted  on  the  usual  solicit 
tor's  undertaking. 

[Solicitors — Spyer  and  Sons  ;  Albert  Myers.] 


Court  of  Appeal  (A.  L.  Smith,  \  1900. 

Collins,  and  Romer,  L.JJ.)    j  March  16. 

ILLINGWOBTH  V.  WALMSLEY.* 

Master  and  Servant — Master's  liability  to  ser- 
vant— ^Workmen's  Compensation  Act,    1897 — 
Amount  of  compensation. 
The  maximum  amount  of  compensation  allowed 

by  Clause  1  (b)  of  Schedule  1  is  not  cut  down  by 

Clause  2.  

This  was  an  appeal  from  the  award  of  Judge 
Coventry,  sitting  at  the  Blackpool  County  Court,  under 
the  Workmen's  Compensation  Act,  1897.  On  Decem- 
ber 20,  1898,  the  respondent  was  injured  while  in  the 
employment  of  the  appellant,  three  of  his  fingers  being 
severely  damaged  by  a  circular  saw  at  which  he  was 
working.  His  weekly  wages  before  the  aoeident  were 
£1  13s.  8d.  On  December  22  the  respondent  sent  to 
the  appellant  notice  of  the  accident,  and  the  appellant 
paid  the  respondent  16s.  lOd.  a  week,  being  60  per 
cent,  of  his  weekly  wages,  from  that  time  until  May  27, 
1899.  The  respondent  then  resumed  work  at  the  weekly 
wages  of  15s.,  and  continued  at  work  at  those  wages 
until  September  19,  1899,  when  he  filed  a  request  for 
arbitration  to  assess  compensation  nnder  the  Act  for 
the  injury  sustained  on  December  20,  1898.  The 
County  Court  Judge,  on  October  25,  1899,  awarded  the 
respondent  a  lump  sum  of  £9  13s.  6d.  and  ISs.  a  week 
from  October  25,  1899. 

Mr.  J.  D.  Cbawfobd,  for  the  appellant,  contended 
that  **  the  claim  for  compensation  "  was  not  made 
within  the  six  months  required  by  section  2,  subsection 
1,  of  the  Act. 

Mr.  P.  H.  Mellor,  for  the  respondent,  eontended 
that  the  point  was  not  open  to  the  appellant,  because 
it  was  not  taken  in  the  answer  to  the  particulars 
annexed  to  the  request  for  arbitration,  as  required  by 
rule  17  (1)  of  the  Workmen's  Compensation  Rules, 
1898,  and  the  County  Court  Judge  refused  to  allow 
the  appellant  to  amend  his  answer. 

The  CouBT  said  that,  that  being  so,  the  point  could 
not  be  raised  now. 

'Reported  hf  W.  F.  BAaay,  Bsq.,  BarristBr-at-La«. 
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Mr.  Crawford  said  that  there  was  another  point 
raised  bj  the  appeal.  The  respondent's  weekly  wages 
before  the  accident  were  £1  ISs.  8d.  He  received  half 
those  weekly  wages  until  May  27,  1899,  when  he 
resamed  work  at  15s.  a  week  wages.  The  difference 
between  his  old  wages  and  the  wages  he  earned  after 
May  27  was  18s.  8d.  a  week.  Therefore  his  loss  was 
that  snin,  and  the  County  Court  Jadge  could  only 
award  him  50  per  cent,  of  that  sum  under  Schedule  1, 
Clause  1  (6),  and  CUnse  2,  to  the  Act.  By  Clause  1  (6) 
the  amount  of  compensation  in  the  case  of  total  or 
partial  incapacity  for  work  was  not  to  exceed  50  per 
cent,  of  the  workman's  previous  average  weekly 
earnings  ;  and  by  Clause  2,  in  fixing  the  amount 
of  the  weekly  payment,  **  regard  shall  be  had  to 
the  difference  between  the  amount  of  the  average 
weekly  earnings  of  the  workman  before  the  accident  and 
the  average  amount  which  he  is  able  to  earn  after  the 
accident. "  Taking  those  two  clauses  together,  the  true 
meaning  was  that  the  workman  could  only  receive  one- 
half  of  the  loss  sustained  by  him— namely,  one-half  of 
188.  8d.  a  week  ;  that  was  9s.  4d.  This  was  the  highest 
weekly  sum  that  the  County  Court  Judge  could  give. 

Mr,  F.  H.  Mellor,  for  the  respondeat,  was  not  called 
upon. 

The  Court  dismissed  the  appeal. 

Lord  Justice  A.  L.  Smith  said  that  in  bis  opinion  the 
maximum  amount  of  compensation  allowed  by  Clause  1 
(6)  of  Schedule  1  was  not  cut  down  by  CI  ause  2. 

Lord  Justicb  Collins  agreed.  There  was  the  express 
provision  in  Clause  1  (6)  of  Schedule  1,  and  when 
Clause  2  was  looked  at  different  language  was  used,  that 
clause  saying  **  regard  shall  be  had,"  &c.  How  regard 
wae  to  be  had,  or  what  the  effect  was,it  was  not  so  easy 
to  see.  In  his  opinion  Clause  2  did  not  intend  to  inter- 
fere with  the  mcucimum  amount  of  compensation 
allowed  by  Clause  1  (6). 

Lord  Justice  Roher  concurred.  All  that  Clause  2 
meant  was  that  the  County  Court  Judge  *must  bear  in 
mind  and  have  regard  to  the  average  weekly  wages 
earned  by  the  workman  before  the  accident.  But,  while 
bearing  that  in  mind,  there  was  a  limit  placed  upon 
the  amoont'  of  compensation  payable,  and  the  only 
absolute  limit  imposed  was  that  in  Clause  1  (6) — namely, 
half  the  amount  of  the  average  weekly  wages  earned 
before  the  accident.  There  was  no  point  in  the  case  at 
all.  There  was  no  evidence  that  the  County  Court 
Judge  did  not  have  regard  to  the  difference  between 
the  amount  of  the  average  weekly  earnings  of  the  work- 
man before  the  accident  and  the  average  amount  which 
he  was  able  to  earn  after  the  accident. 

[Solicitors — Mellor,  Day,  and  Smith,  for  the  appel- 
lant ;  Busk  and  Co.,  for  CalHs  and  Co.,  Blackpool,  for 
the  respondent.] 


Court  of  Appeal  (A.  L.  Smith,  1 
*  -^        r,  L.JJ.)    ( 


1900. 
March  16. 


Collins,  and  Romer, 

POWELL  V.  main    colliery    COMPANY    (LIMITED).* 

Master  and  Servant — Master's  liability  to  ser- 
vant— ^Workmen's  Compensation  Act,  1897. 
The  *' claim  for  compensation"  which  is  re- 
quired by  sec.  2,  subs.  1,  to  be  made  within  six 
months  of  the  occurrence  of  the  accident  means 
the  filing  of  the  request  for  arbitration,  and  is 
not  satisfied  by  a  notice  of  claim  being  sent  by 
the  workman  to  his  employer  (Romer,  L.J.,  dis- 
senting).   

This  was  an  appeal  from  the  award  of  the  Glamorgan- 
shire County  Court  Judge  under  the  Workmen's 
Compensation  Act,  1897.    The  respondent  Powell  was  a 

'Reported  by  W.  F.  Barry.  Eiq..  B»nieter-at-Law. 


workman  in  the  employment  of  the  appellants,  the 
Main  Colliery  Company,  and  on  December  21,  1898,  h» 
was  injured  by  an  accident  arising  out  of  and  in  the- 
course  of  his  employment.  On  May  2,  1880,  a  notice 
claiming  compensation  was  sent  by  the  respondent  to  tb» 
appellants.  It  was  admitted  that  this  was  a  good 
claim  for  compensation  if  it  was  8u£Bcient  merely  to  send 
notice  of  a  claim  for  compensation  within  six  months- 
after  the  date  of  the  accident.  The  request  for  arbitra- 
tion to  assess  compensation  under  the  Act  was  filed  on 
October  4.  1899.  The  County  Court  Judge  awarded 
the  respondent  13s.  lid.  a  week. 

Mr.  Ruegg,  Q.C.,  and  Mr.  A.  Bertram  appeared  for 
the  appellants  ;  Mr.  8.  T.  Evans  appemd  for  the 
respondent. 

The  only  point  in  this  case  was  whether  **  the  claim 
for  compensation,"  which  by  section  2,  subsection  1» 
must  be  made  within  six  months  from  the  accident,, 
meant  the  filing  of  the  request  for  arbitration,  in  she 
County  Court,  or  was  satisfied  by  a  notice  of  claim  for 
compensation  being  sent  by  the  workman  to  his 
employers. 

The  Court  allowed  [the  appeal,  Lobd  Justice 
ROMBK  dissenting. 

Lobd  Justice  A.  L.  Smith  said  that  the  point  had 
given  rise  to  a  great  difference  of  opinion  among 
County  Court  Judges,  but  in  a  case  in  the  Court  of 
Session  in  Scotland  (**  Bennett  v.  Wordie  and  Co.,''  1^ 
Court  Sess.  Cas.,  Court  of  Justiciary,  5th  Series, 
855)  two  learned  Judges  expressed  an  opinion  ia 
favour  of  the  view  which  he  took,  the  two 
other  Judges  expressing  no  opinion,  and  the 
Court  of  Appeal  in  Ireland  took  a  similar  view  in  a  case 
which  had  not  yet  been  reported.  It  seemed  to  him 
that  the  Legislature,  in  fixing  the  time  within  whioh 
the  claim  for  compensation  had  to  be  made,  followed 
the  Employers'  Liability  Act,  1880.  The  difficulty 
arose  here  because  the  Legislature  could  not  adopt  the 
same  phraseology  in  the  Workmen's  Compensation  Act,. 
1897,  as  in  the  Act  of  1880,  as  the  procedure  under  the 
later  Act  was  not  by  action,  but  by  arbitration.  By 
section  2,  subsection  1,  of  the  Act  of  1897  proceedings- 
for  the  recovery  of  compensation  under  the  Act  were 
not  maintainable  unless  **  the  claim  for  compensation  '*• 
was  maile  within  six  months  from  the  occurrence  of 
the  accident.  Was  **  the  claim  tor  compensation"^ 
satisfied  by  a  mere  notice  by  the  workman  to  the 
master  that  he  claimed  compensation  ?  Or  did  it  mean 
the  initiation  of  proceedings  which  set  in  motion 
the  procedure  under  which  the  workman  recovered 
compensation  ?  In  his  opinion  it  meant  the  latter* 
In  section  1,  subsection  3,  the  word  **  proceedings  " 
meant,  in  his  opinion,  the  taking  of  what  he  would  call 
judicial  proceedings.  So  in  section  1,  subseetion  2 
(h),  it  seemed  to  him  that  the  words  **  taking  proceed- 
ings "  meant  the  initiation  of  proceedings  before  the 
representative  committee,  or  before  the  arbitrator 
agreed  upon  by  the  parties,  or  before  the  County  Court 
Judge.  He  saw  no  difficulty  in  stating  what  amounted 
to  taking  proceedings  before  a  representative  committee 
or  before  an  arbitrator.  The  workman  would  send  notice 
to  the  tribunal  that  he  claimed  compensation  and  would 
ask  it  to  adjudicate  upon  his  claim.  **  The  claim  for  com- 
pensation "  would  be  made  when  he  required  the  tribunal 
to  assess  the  compensation.  So  in  the  present  case,  which 
came  before  the  County  Court  judge  as  arbitrator,. 
**  the  claim  for  compensation  "  did  not  mean  sending  a 
letter  making  a  claim.  Section  1,  subsection  4,  spoke 
of  **  the  time  limited  for  taking  proceedings."  Those 
words  meant  the  initiation  of  proceedings  before  the 
tribunal  appointed  to  assess  the  compensation.  In 
section  2,  subsection  1,  the  words  making  **  the  claim 
for  compensation  ' '  meant  the  bringing  of  the  claim 
before  the   proper   tribunal—the   initiation  of  the  pro- 
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«eedixig8.  Upon  any  other  view  the  claim  might  be 
hung  up,  and  the  master  might  be  made  liable  to  pay 
compensation  after  the  lapse  of  years.  He  did  not 
agree  that,  if  notice  of  a  claim  was  sent  to  the  master, 
the  latter  conld  institute  proceedings  to  hare  the  com- 
-pensation  assessed,  and  thus  prevent  the  daim  from 
being  hung  over  his  head  for  years.  The  Act,  and  the 
rules  and  forms,  were  all  drawn  with  the  view  of  the 
«laim  being  by  the  workman  against  the  master.  If  it 
was  intended  that  the  master  might  institute  proceed- 
ings one  could  have  expected  the  Act  to  have  said  so 
in  plain  terms.  In  his  opinion,  therefore,  the  document 
sent  to  the  appellants  in  the  present  case  was  not  **  the 
•claim  for  compensation  "  within  section  2,  subsection 
1,  and  therefore  the  proceedings   were  taken  too  late. 

LoBD  JusncB  Collins  agreed.  The  policy  of  the 
Legislature  was  to  impose  a  limit  of  six  months  for 
taking  proceedings  under  the  Act.  There-  was  one  clear 
indication  what  was  meant  by  **  the  claim  for  compensa- 
tion "  in  section  2,  subsection  1,  to  be  found  in  section 
1,  subsection  4.  Those  words  did  not  merely  mean  the 
notice  of  an  intention  to  invoke  the  aid  of  the  proper 
4;ribunal  to  assess  the  compensation,  but  meant  the  in- 
vocation of  the  tribunal.  It  must  be  something  which 
let  in  the  jurisdiction  of  the  tribunal. 

Lord  Justice  Romeb  dissented.  The  only  section 
of  the  Act  which  put  a  precise  limit  of  time  was 
section  2,  subsection  I.  Other  sections  might  be 
referred  to  as  throwing  light  upon  that  subsection,  but 
section  2,  subsection  1  must  be  referred  to  as  the  only 
-enactment  limiting  proceedings  of  any  kind.  The  words 
*'  the  daim  for  compensation  **  were  reasonably  clear 
in  themselves.  There  must  be  a  specific  claim  for  com- 
pensation, and  it  must  be  a  claim  under  the  Act.  The 
section  did  not  say  **  unless  proceedings  were  taken  for 
arbitration."  He  saw  no  reason  for  departing  from 
the  plain  words  of  the  Act.  If  a  workman  gave 
notice  to  his  master  that  he.  claimed  compensa- 
tion, giving  particulars  so  as  to  make  it  a  clear 
xHaim  for  compensation  under  the  Act,  he  (the  Lord 
Justice)  failed  to  see  why  that  would  not  be  a 
**  claim  for  compensation  "  within  section  2,  sub- 
section 1.  Before  going  to  arbitration  there  must  be 
a  difference  in  existence.  To  make  a  difference  there 
must  be  a  claim  made  and  a  denial  of  the  claim.  A 
claim  for  compensation  by  the  workman  was  the  essence 
of  proceedings  under  the  Act,  and  it  was  contemplated 
as  itself  a  proceeding,  and  a  most  important  proceeding. 
In  his  opinion  light  was  thrown  on  the  words  '  *  the  time 
limited  for  taking  proeeedings  ''  in  section  1,  subsection 
4,  referring  to  subsection  3,  where  the  **  proceedings  " 
included  something  done  before  the  arbitration  began. 
In  other  words,  the  **  proceedings  "  included  the  claim 
for  compensation.  It  then  became  plain  what  was  the 
meaning  of  **  the  time  limited  for  taking  proceedings  ** 
in  subsection  4,  if  it  was  remembered  that  the  word 
**  proceedings  *'  included  the  claim  for  compensation  by 
-the  workman  and  the  refusal  of  the  claim  by  the  master. 
In  his  opinion  the  County  Court  Judge  was  right. 

The  CoiTBT  stayed  execution  pending  an  appeal  to  the 
House  of  Lords. 

Five  other  cases  in  the  list  followed  the  result  of  the 
above  decision,  and  in  all  of  them  the  appeals  were 
allowed. 


1900. 
March  17. 


•Court  of  Appeal  (A.  L.  Smith  ) 
and  Romer,  L.JJ.)  j 

&KOWLES    AND  SONS    (LIMITED)  V.     THE    CORPOBATION 
OF  BOLTON.* 

Arbitration — Award— Power  to  enlarge  time  for 
making  award — ^Public  Health  Act,  1875 — Arbi- 
tration to  assess  compensation. 

'Reported  by  F.  G.  BOckxr,  Eiq.,  Barriiter-at-Lsw. 


Sec.  180  of  the  Public  Health  Act,  1875,  does 
not  restrict  the  power  of  the  Court  to  enlarge 
the  time  for  making  an  award. 

**  In  re  Mackenzie  '*  (17  Q.B.D.,  114)  oveiv 
ruled. 

*^  Warburton  v.  Haslingden  Local  Board"  (48 
L,J.,  QJB.,  451)  approved. 

This  was  an  appeal  from  the  refusal  of  Mr.  Justice 
Kennedy  to  make  an  order  to  extend  the  time  for 
making  an  award.  The  corporation  of  Bolton,  having 
taken  a  sewer  through  premises  belonging  to  Knowles 
and  Sons  (Limited),  becune  liable  to  pay  compensation, 
under  section  308  of  the  Public  Health  Act,  1875,  for 
the  damage  done  thereby.  The  parties,  being  unable 
to  agree  as  to  the  amount  of  the  compensation,  pro- 
ceeded to  arbitration  under  the  provisions  contained  in 
sections  179  and  180  of  the  Public  Health  Act.  Each 
party  appointed  an  arbitrator,  the  corporation  appoint- 
ing their  arbitrator  last— viz. ,  on  April  12,  1899.  On 
May  25  the  arbitrators  appointed  a  Mr.  Walker  umpire, 
and  on  May  31  they  gave  him  notice  that  they  were 
unable  to  agree  upon  an  award.  Walker  appointed 
July  19  for  proceeding  with  the  reference,  and  on  that 
day  he  proceeded  with  it  accordingly,  the  parties  being 
represented  by  their  arbitrators  as  advocates.  The 
corporation's  arbitrator  required  that  the  umpire  should 
have  a  view  of  the  locus  in  guo,  and  a  view  was  had 
on  August  12.  On  September  5  the  umpire  made  an 
award  in  favour  of  Knowles  and  Sons  (Limited)  for 
£40.  On  September  26  the  town  clerk  pointed  out  to 
Knowles  and  Sons  that  the  award  had  been  made  out  of 
time,  and  on  November  24  the  corporation  finally 
refused  to  pay  any  compensation  under  the  award. 
Knowles  and  Sons  determined  to  take  proceedings  to 
enforce  the  award,  and  they  applied  at  chambers,  under 
section  9  of  the  Arbitration  Act,  1889,  for  an  extension 
of  time  for  making  the  award.  The  Master  refused  to 
enlarge  the  time  on  the  authority  of  **  In  re  Mackenzie 
and  Ascot  Gas  Company  "  (17  Q.B.D.,  114).  Mr.  Justice 
Kennedy  affirmed  the  decision  of  the  Master,  but  gave 
leave  to  appeal.  Section  9  of  the  Arbitration  Act, 
1889,  is  as  follows  : — *'  The  time  for  making  an  award 
may  from  time  to  time  be  enlarged  by  order  of  the 
Court  or  a  Judge,  whether  the  time  for  making  the 
award  has  expired  or  not."  By  seetion  24  this  Act 
shall  apply  to  an  arbitration  under  any  other  Act, 
except  so  far  as  this  Act  is  inconsistent  with  such  other 
Act.  By  section  180  of  the  Public  Health  Act, 
**  with  respect  to  arbitrations  under  this  Act,  the 
following  regulations  shall  be  observed  : — .  .  .  .  (8) 
If  the  arbitrators  fail  to  make  their  award  within  21 
days  after  the  day  on  which  the  last  of  them  was 
appointed,  or  within  such  extended  time  (if  any)  as  may 
have  been  duly  appointed  by  them  for  that  purpose,  the 
matters  referred  shall  be  determined  by  the  umpire  ; 
(9)  the  time  for  making  an  award  by  arbitrators  under 
this  Act  shall  not  in  any  case  be  extended  beyond  the 
period  of  two  months  from  the  date  of  the  submission, 
and  the  time  for  making  an  award  by  an  umpire  under 
this  Act  shall  not  in  any  case  be  extended  beyond  the 
period  of  two  months  from  the  date  of  the  reference  of 
the  matters  to  him."  Knowles  and  Sons  appealed.  In 
support  of  the  appeal  the  following  cases  were  citc»d  : — 
**  Lord  V.  Lee  "  (L.R.,  3  Q.B.,  404)  ;  ••  May  v. 
Harcourt  "  (13  Q.B.D.,688)  ;  «*  Warburton  v.  Hasling- 
den Local  Board  "  (48  L.J.,  Q.B.,  451)  ;  *'  Teadon 
Local  Board  v.  Yeadon  Waterworks  Company  " 
(41Ch.D.,  62). 

Mr.  Danokwerts,  Q.C.,  and  Mr.  Horridge  appeared 
for  Knowles  and  Sons  (Limited),  in  support  of  the 
appeal  ;  Mr.  C.  A.  Cripps,  Q.C.,  and  Mr.  Buckmaster 
appeared  for  the  corporation. 
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The  Court  allowed  the  appeal. 

Lord  Justice  A.  L.  Bhith  said  that  before  1875  it 
was  clear  that  the  Court  had  jarisdietioD  to  enlarge  the 
time  for  making  an  award  after  the  time  for  making  it 
had  elapsed  or  after  an  awarvl  had  been  made.  The 
authorities  showed  that  it  might  be  done  at  any  time. 
It  was  argued,  however,  that  by  section  180  of  the 
Public  Health  Act,  1875,  the  Court  was  now  fettered 
and  had  not  that  jurisdiction  which  it  otherwise  would 
have  had.  He  did  not  see  any  reference  whatever  to 
the  Court  in  subsection  9  of  that  section.  Both  sub- 
section  8  and  subsection  9  dealt  with  the  powers  of 
arbitrators  and  umpires,  and  did  not  affect  the  power  of 
the  Court  at  all.  There  was  no  case  whioh  bound  them 
to  hold  that  the  Court's  jurisdiction  to  enlarge  the 
time  had  been  taken  away.  The  ease  of  **  Warburton  v. 
Haslingden  Local  Board  ' '  was  in  favour  of  what  he  was 
saying.  The  case  of  **  /»  re  Uackenne  and  Ascot  Gaa 
Company  ' '  was  to  the  contrary,  but  he  did  not  agree  with 
that,  and  he  did  agree  with  the  former  case.  He  thought 
there  was  jurisdiction  to  enlarge  the  time,  and  that  it 
was  a  proper  case  for  exercising  their  jurisdiction. 

Lord  Justice  Roubr  agreed.  He  said  the  question 
now  came  up  for  decision  before  the  Court  of  Appeal 
for  the  first  time.  He  thought  the  case  of  **  Warburton 
V.  Haslingden  Local  Board  ' '  was  to  be  preferred  to  that 
of  *^  In  re  Mackenzie  and  Ascot  Gas  Company. ' '  Section 
180  of  the  Public  Health  Act  expressly  consisted  of 
"  regulations  "  to  be  observed  as  to  arbitrations.  He 
thought  that  these  were  regulations  as  to  the  conduct 
and  as  to  the  powers  of  arbitrators  and  umpires  and 
parties,  and  that  they  did  not  out  down  the  power  of 
the  Court  at  all.  The  connexion  between  subsection  9, 
whioh  was  said  to  cut  down  the  power  of  the  Court,  and 
subsection  8  had  been  pointed  out  by  the  Court  of 
Appeal  in  **  Yeadon  Local  Board  v.  Yeadon  Waterworks 
Company. ' '  The  reasons  given  for  the  judgments  in  that 
case  supported  their  present  decision.  He  thought,  there- 
fore,  that  the  Court  had  jurisdiction  to  enlarge  the  time 
beyond  the  two  months  mentioned  in  the  sobseotion, 
and  that  in  this  case  the  time  ought  to  be  enlarged  as 
asked. 

[Solicitors— Rowcliffes,  Rawle,  and  Co.,  agents  for 
Fullagar  and  Hulton,  Bolton,  for  Knowles  and  Sons 
(Limited)  ;  Holt,  Beever,  and  Co.,  agents  for  Hinnell, 
Bolton,  for  the  Corporation.] 


Ippeal  (Lindley,    M.R 
na     Vaughan   Williams 


•} 


1900. 
March  19. 


Court  of  A] 

stock  v.  meakin.* 
Local     Government — Streets — Private    street — 

Improvements — Private    Street    Works     Act, 

1892. 

The  apportioned  expenses  of  private  street 
works  executed  under  this  Act  become  a  charge 
on  the  premises  thereby  affected  as  from  the  date 
of  the  completion  of  the  works. 

Decision  of  Kekewich,  J.  ([1899]  2  Oh.,  496), 
affirmed. 

This  appeal  against  a  decision  of  Mr.  Justice 
Kekewich's  ([1899]  2  Ch.,  496)  raised  a  question  of 
some  interest  and  importance  under  the  Private  Street 
Works  Act  of  1892  (55  and  56  Vict.,  e.  57)— vi«., 
whether  the  sum  finally  apportioned  as  payable  by  the 
owner  of  premises  fronting  a  street,  in  respect  of  works 
(such  as  sewers)  executed  in  the  street  by  the  local 
authority,  becomes  a  charge  upon  the  premises  as  from 
the  date  of  the  completion  of  the  works,  or  only  as  from 

*Beported  by  H.  B.  Hemxxko.  Eiq..  Barrister-at-Law. 


the  date  of  the  final  apportionment  of  the  expenses  of  the 
works  among  the  various  owners  of  premises  abutting 
on  the  street.  The  importance  of'  this  question  in  the 
present  case  atose  from  the  circumstance  that  the  land 
to  which  the  action  related,  which  is  situate  at  West 
Ham  and  abuts  on  Queen 's-road,  had  changed  hands 
between  the  date  of  the  completion  of  works  executed 
under  the  Act  by  the  council  of  the  county  borough 
of  M'est  Ham  and  the  date  of  the  final  apportion- 
ment of  the  expenses  among  the  property  owners. 
The  works  were  commenced  on  April  4,  1898,  and 
were  oompleted  on  July  26,  1898.  On  October  10, 
1898,  the  defendant,  who  was  the  then  owner  of  the 
piece  of  land  in  question,  entered  into  an  agreement  to 
sell  it  to  the  plaintiff  for  £1,000.  The  purchase  was 
to  be  completed  on  November  11  then  next,  aqd  up  to 
that  day  all  *'  outgoings  "  were  (if  necessary)  to  be 
apportioned.  *  On  November  22,  1898,  the  defendant, 
**  as  beneficial  owner,"  conveyed  the  land  to  the 
plaintiff.  On  November  29,  1898,  the  final  apportion- 
ment  of  expenses  was  made  by  the  council,  and  on 
December  29,  1898,  they  gave  notice  to  the  plaintiff 
that  his  premises  were  liable  to  be  charged  with  the 
sum  of  £180  14s.  as  his  proportion  of  the  expenses 
of  the  works,  and  that,  unless  this  sum  was  paid 
within  one  month,  interest  at  4  per  cent,  would  be- 
charged.  The  plaintiff  called  on  the  defendant  to  pay 
this  amount,  and  on  his  declining  to  do  so  the  plaintiff 
paid  it  himself,  and  this  action  was  brought  to  enforce 
repayment  by  the  defendant.  Besides  the  question  as 
to  the  date  from  which  the  charge  was  created  by  the 
Act,  which  depended  on  the  construction  of  the  various 
sections  of  the  Act,  there  were  the  further  questions 
whether  this  apportioned  sum  was  an  **  outgoing  " 
which  the  vendor  was  under  his  contract  for  sale  bound  to 
discharge  ;  whether  the  amount  was  an  **  encumbrance  " 
on  the  f)roperty,  and,  if  so,  whether  it  was  an 
**  encumbrance  ''  which  after  conveyance  came  within 
the  vendor's  covenant  against  encumbrances,  which  is, 
under  the  Conveyancing  Act  of  1881,  implied  from  the 
use  of  the  words  **  as  beneficial  owner  "  in  a  convey- 
ance. Mr.  Justice  Kekewich  held  upon  the  construction 
of  the  Act  of  1893  (as  distinguished  from  the  Public 
Health  Act,  1875)  that  the  apportioned  sum  became  a 
charge  upon  the  land  as  from  the  date  of  the  completion 
of  the  works,  and  that  consequently  it  was  an  encum- 
brance existing  at  the  date  of  the  conveyance  to  the 
plaintiff,  and  that  the  defendant  was,  under  his  implied 
covenant  against  encumbrances,  bound  to  discharge  it. 
The  defendant  appealed.  The  material  provisions  of  the 
Private  Street  Works  Act,  1892,  ahd  the  Public  Health 
Act,  1875,  with  which  it  is  to  be  read,  are  sufficiently 
stated  in  the  judgment  of  the  Court. 

BIr.  Warrington,  Q.C.,  and  Mr.  Vaughan  Hawkins 
were  for  the  defendant  ;  Mr.  P.  O.  Lawrence,  Q.C., 
and  Mr.  P.  F.  Wheeler  were  for  the  plaintiff. 

The   appeal  was  heard  on  February  27  and  March  5. 

Lord  Jxrsncz  Vauohait  Williams  delivered  the 
judgment  of  the  Court,  dismissing  the  appeal.  He 
said  :~The  question  in  this  case  is  whether  the  vendor 
of  a  piece  of  land  at  West  Ham  is  liable  to  indemnify 
the  purchaser  against  the  sum  of  £180  14s.  claimed 
"by  the  urban  sanitary  authority  as  expenses  of  works 
executed  by  such  authority  under  the  Private  Street 
Works  Act,  1892.  The  agreement  for  sale  and  purchase 
was  made  on  October  10,  1898.  The  day  fixed  for  the 
completion  of  the  purchase  was  November  11,  1898,and 
the  purchase  money  was  paid  by  the  plaintiff  (the 
purchaser)  and  the  conveyance  completed  on  November 
22,  1898.  The  works  in  question  were  completed  on 
July  26,  1898.  The  resolution  authorizing  the  execution  of 
the  works  was  dated  July  27,1897,which  was  prior  to  the 
acquisition  of  the  property  by  the  defendant,  the- 
vendor.    The  defeni»nt  conveyed    as  beneficial  owner  ; 
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the  eoDTeyanee  recited  that   the   defendant  had  agreed 
to  fell  to  the  plaintiff  free  from  eocumbranees  ;  and  the 
conyeyanee  was  by  a  mortgageei  at  the  reqaest  and  the 
direetion  of  the  defendant  as    beneficial    owner  to  hold 
the  said  land  in  fee   simple  freed    and  discharged   from 
the  claims  of  the    said   mortgagee.    The  notice  of  final 
apportionment   was   on    December    29,    1898.     If  the 
charge  had  been  a  charge  for    expenses   incurred  by  the 
local  authority  under  the  Public  Health  Act,  1875,  there 
is   no    doubt   but   that   such  a  charge   would,    having 
regard  to  the  dates  of   the    agreement  to   purchase  and 
the  oonTeyance  on   the    one   hand    and  the  date  of  the 
execution  of  the  works  on  the  other,  have  been  a  charge 
against  which  the  vendor  would  have    had  to  indemnify 
the  purchaser.   The  charge  under  the  Public  Health  Act, 
1875,    however,  is  a   charge   which   can   only  arise  on 
failure    of  the   owner  of    the  land  to   comply  with  the 
notice   of    the   urban   authority   and   the  execution  by 
the     orban    authority    of    such   works   by    reason   of 
such   default    by    the    landowner,  and    is,  moreover,  a 
charge  taking  effect  from  the  date  of  the  completion  of 
the  works,  whereas   the    charge    under   the    '*  Private 
Street   Works   Act,    1892, *' certainly   is  not  a  charge 
arising  on  default  of  the  landowner,  and   it  is  argued  is 
not  a  charge  from    the  date    of   the   completion  of  the 
works.    It  becomes  necessary,  therefore, to  consider  from 
what  date  the  charge  under  the  Act  of  1892  takes  effect, 
and  whether  the  fact  that  the  charge   does  not  arise  on 
default  of  the  landowner    makes   any   differenoe  in  the 
obligations  of  the    vendor    towards  the   purchaser,  and 
this  makes  it    necessary    to   consider   the  terms  of  the 
material  sections  of  the  Acts  of  1875  and  1892.    Under 
f       section    257    of    the    Public    Health    Act,    1875,    the 
I        expenses  incurred  by  the  local  authority,  for  the  repay- 
ment  whereof    the    owner   of   the    premises   for  or  in 
respect  of  which  the    same   are  incurred  is   m|kde  liable 
by  that    Act  (i.e.,  by    section    150),  may  be  recovered 
from  any  person    who    is  the    owner    of    such  premises 
when  the  works  are  completed  for  which   such  expenses 
have  been  incurred,  and  until  recovery  such  expenses  are 
made  a  charge  on  the  premises  in  respect  of  which  they 
I      were  incurred,  and  it  was   held  in  **  In  re  Betterworth 
'      and  Richer  ''  (37  Ch.D.,  5S7)  that  the  expenses  became 
1       a  charge  upon  the  completion  of  the  works, and  that  this 
was  so  notwithstanding   the   fact  that  the   owner  could 
not  be  compelled  to    pay  until  the   cost  had  been  made 
out  and    apportioned.     In    other  words,  the  charge  was 
held  to  be  subsisting  although    it  could  not    be  enforced 
until  the    provision  in    the    last    paragraph    but  one  of 
section  257  had  been  worked  out — i.e.,  until  the  appor- 
tionment of  the    expenses    had    become    binding  by  the 
lapse  of  three    months   after    notice    of    apportionment 
without  any  written  notice    of  dispute    being    given  by 
the  owner.    This  decision  turned  entirely    on  the  words 
of  sections    150    and  257,  which  plainly    gave  a  charge 
so    soon    as    the    works    had    been   completed  and  the 
expenses  incurred  by    the  local  authority    on  the  failure 
of    the    owner    of    the    land  to    execute   the   works  in 
compliance    with    a  notice    served    in  pursuance  of    the 
powers   given    by    section  150.    The  charge    which  has 
to   be   considered    in    the    present   case    is     given    by 
section  13  of  the  Private  Street  Act,  1892,  and  we  have 
to  determine  if  this   charge,  like   the   charge  under  the 
Public  Health  Act,  1875,  takes  effect  from  the  time  of 
the  completion  of  the  works.    We   think   it  does.    The 
.Vet  of  1892  is  by  section  1  to  be  read  as   one  with  the 
Public  Health  Acts,  of    which   the   Act  of    1875  is  the 
principal  Act,  and   the   charge  created  by  section  13  of 
the  Act  of  1892  is  to  be  a  charge  to  the  like  extent  and 
effect  as  under   section   257    of   the   Act    of  1875.    It 
seems  to  us  to  follow,  unless  there  is  in  section    13   or 
some  other  section  of  the  Act  of  1892  something  clearly 
to  the  contrary,  the   charge  under  section  13  will  take 
effect,  like  a  charge   under  the  Act  of  1875,  from  the 


time  of  the  completion   of   the   works  the  expenses  of 
which  are  charged  ;    but  it  is  said  that  section  13  itself 
makes   express   provision    to   the  contrary,  because   it 
says,  "  any  premises   included   in  the   final  apportion- 
ment, and  all  estates  and   interests   from  time  to  time 
therein,  shall  stand  and  remain  charged    .    .     .    witb 
the  sum    finally   apportioned    on   them,  or  if  objection 
has  been  made  against  the  final   apportionment  with  the 
sum  determined  to  be  due  as  from   the  date  of  the  final 
apportionment,  with  interest  at  the  rate  of    4  per  cent, 
per  annum.''    It  is  said  that  the  effect  of   these   words 
is  that  there  is  no  charge   until   the   date   of   the  final 
apportionment,  and  therefore  not   from  the  date  of  the 
completion  of  the  works.    We  cannot  agree  to  this  oon- 
tention.    We  think  that  the  effect   of   these   words   is» 
first,  to  provide  that   the   amount   of  the  charge  shall 
be  that  fixed   by  the  final  apportionment   or  in  ease  of 
objection  by  the  determination  of  the    objection  ;    and, 
secondly,  interest  is  to  run  on  the  sum  ultimately  fixed 
from  the  date   of   the   final   apportionment.    In    other 
words  that  the  owner  of  the  land  is  not  by  his  objection 
to  the  final  apportionment  to  escape  interest  on  the  sum 
finally  fixed  between  the  date  of  the  final  apportionment 
and  the  date  of  the  final  determination  of  ^e  objection. 
We  think,  therefore,  that  there  is  nothing  in  section  13 
to  prevent  the  charge  taking  effect  from  the  completion 
of  the  works,  and  when  the  whole  Act  of  1892   is   con- 
ridered  we  find  a  great  deal   to    lead   to  the  conclusion 
that  the  Act  means  that  the  charge  shall  date  from  the 
completion  of  the  works,  and  not   from  the  final  appor- 
tionment.   In  the  first  place,  there  is  the  general  con- 
sideration  that   it   is   not   likely   that  the  Legislature 
should  have  intended  the  oharge  to  date  from  the   final 
apportionment,  because  the   final  apportionment  is  an 
event  the  date  of  which  can  be  fixed  quite  arbitrarily  by 
the  officers  of  the  local   authority.    Moreover,  to  make 
the  charge  commence  with    the  completion  of  the  works 
is  to  make  the  charge  coincide  with  the  benefit.     In  the 
next  place,  the  whole  scheme  of    the   Aet   points  to    a 
charge  being  intended  prior  to  the  final  apportionment. 
First,  there   is  the  provisional  apportionment    of    the 
estimated  expenses  on  the  premises  liable  to  be  charged. 
Tliis,  subject   to  objections  to  be  made  within  a  month, 
fixes  the  premises  to  be  charged   and  the  proportions  to 
be  borne.    All    this   has    to    be  done  before  the  works 
are   executed.      Then   seetion    12   provides  :— *•  When 
any   private  street  works  have  been  completed,  and  the 
ezx>enses   thereof   ascertained,  the  surveyor  shall  make 
a  final  apportionment  by  dividing  the  expenses    in    the 
same  proportions  in  which  the  estimated  expenses  were 
divided  in  the  original  or  amended  provisionid  apportion- 
ment (as  the  case  may  be)."    These    words    are,  in  our 
judgment,  strong  to  show  that  on  the  completion  of  the 
works    the    expenses    become  a  charge  on  ascertained 
premises  in  ascertained  proportions.    There  is  no  appeal 
against    this,  and    the    final    apportionment    is  a  mere 
arithmetical    process    for   the  purpose  of  dividing  these 
expenses  in  these  proportions.    The   final  apportionment 
is  not  a  condition  precedent  to  the  obligation    to    bear 
these    expenses    in    these  proportions,    llie  obligation 
exists  before  the  final  apportionment  is  made.    The  final 
apportionment    merely    works  out  the  division  of  these 
expenses    in   these   proportions    amongst   the  premises 
charged.    The  objections   which,  by  Clause  2  of  section 
12,  can  be  taken  after  final  apportionment  are  not  objec- 
tions to  the  proportions  or  to  the  inclusion  or  exclusion 
of   particular  premises  amongst  those  charged  (all  those- 
objections    have    to   be    made    before    the    works  are 
executed),  bat  are  either  objections  that  the  proportions 
have  not  been  followed  or  are  objections   to   the    totals 
of   the    expenses    to    be    divided.    All   this   statutory 
machinery  seems  to  us  to  point    to    the  charge  taking 
effect    from    the  completion  of  the  works.    The  charge 
takes  effect  under  the  Act  of  1875  before  the  apportion - 
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ment  is  made,  aod  in  our  jadgment  it  is  intended  that 
it  shall  be  so  nnder  the  Act  of  1892.  If  this  view  is 
right,  we  have  no  doubt  but  that  this  charge  is  an  out- 
going which  the  vendor  was  bound  by  his  contract  to 
discharge.  We  also  have  no  doubt  but  that  the  charge 
is  an  encumbrance  claim  or  demand  suffered  by  the 
vendor,  notwithstanding  the  fact  that  the  expenses 
were  incurred  without  any  default  on  his  part,  and  that 
tha  time  for  payment  had  not  arrived  before  the  con- 
veyance was  executed  ;  nor  have  we  any  doubt  but  that 
this  charge  is  inconsistent  with  the  express  terms  of  the 
conveyance.  We  think,  therefore,  that  this  appeal 
-should  be  dismissed  with  costs. 

LBolicitors— Farrer  and  Go. ;  Geo.    Brown,    Son,  and 
Vardy.] 


Court  of  Appeal  (lindley,    M.R., 
Rieby  ana    Vaughan  Williams, 


X 


■■} 


1900. 
March  20. 


TTHl  VKSTEY   OF  THB    PARISH  OF  ST.  HABY,  IBLnffGTON, 
V.  THB  HORNSEY  UBBAN  DISTBICT  COITNCIL.* 

Metropolis Management    Acts — Metropolitan 

main  drainage— Persons  outside  metropolitan 
area — ^Injunction. 

Held,  that  the  plaintiffs  could  not  make  a  valid 
contract  to  admit  buildings  outside  the  metro- 
politan area  into  their  drainage  system. 


This  was  an  appeal  against  a  decision  of  Mr.  Justice 
Kekewioh's  (reported  in  The  TimcM  of  May  10  last). 
The  object  of  the  action  was,  in  substance,  to  compel 
the  defendants  to  disconnect  some  sewers  in  their 
district  from  a  sewer  belonging  to  the  plaintiffs  in  the 
Stroud-green-road,  North  London,  and  to  restrain  the 
defendants  from  permitting  any  future  connexion  of 
drains  'or  sewers  in  their  district  with  the  said  Stroud- 
green-road  sewer.  Id  1865  the  Tottenham  and  Hamp- 
stead  Junction  Railway  Company,  under  their  statutory 
powers  and  obligations,  constructed  the  above-men- 
tioned sewer  under  part  of  the  six-foot  way  of  their 
line  of  railway  and  along  the  Stroud- green-road,  and 
this  sewer  was  connected  with,  and  discharged  into,  the 
metropolitan  sewer  known  as  the  northern  high-level 
sewer,  vested  in  the  London  County  Council.  The 
Stroud-green-road  formed  part  of  the  boundary  between 
the  parish  of  St.  Mary,  Islington,  and  the  parish  or 
district  of  Homsey.  In  1868  the  owners  of  a  piece  of 
land  in  the  Homsey  district  proceeded  to  develop  it  as 
a  building  estate,  and  subsequently  ten  roads  or  rows 
of  houses  were  constructed  thereon,  sewers  being  made 
under  each  of  those  roads  and  connected  with  the  plain- 
tiffs' Stroud-green-road  sewer.  The  plaintiffs  alleged 
that  the  result  of  this  was  that  after  heavy  rains  the 
discharge  of  the  additional  sewage  and  surface  water 
from  the  sewers  in  these  roads  choked  up  the  Stroud- 
green-road  sewer  and  rendered  it  incapable  of  carrying 
off  the  sewage  and  surface  water  from  that  part  of  the 
parish  of  St.  Mary,  Islington,  which,  as  the  plaintiffs 
alleged,  it  was  constructed  to  drain,  so  that  serious 
floodings  had  been  caused,  endangering  the  health  and 
property  of  the  inhabitants  and  ratepayers  of  that 
pariah.  This  led  to  the  present  action.  The  defendants 
denied  that  the  sewer  in  question  was  constructed  for 
the  sole  beneBt  of  the  parish  of  St.  Mary,  Islington, 
and  asserted  that  it  was  constructed  psirtly  at  the 
expense  of  the  owners  of  property  in  the  defendants' 
district  abutting  on  the  Stroud-green-road,  and  for  the 
benefit  of  the  owners  and  occupiers  thereof  ;  that  the 
defendants  had  acquired  a  right  by  prescription  to  drain 
into  vhe  sewer  ;  and   that,  although    the   sewers  in  the 
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above-mentioned  roads  were  vested  in  the  defeodanta* 
under  the  Public  Health  Act,  1875,  that  veatiog  gav« 
them  no  right  to  stop*  up  the  connexions  with  the 
Stroud-green-road  sewer.  Mr.  Justice  Kakewich  die- 
missed  the  action.  He  said  that  he  might  assume,  for 
the  purposes  of  the  case,  that  the  Strouai-green-road 
sewer  was  an  Islington  sewer  for  the  drainage  of  laling^ 
ton  land,  and  that  it  was  constructed  almost  eaiatmty 
on  Islington  land.  And  his  Lordship  thought  that  ha 
ought  also  to  assume  that,  if  the  Homsey  drainage  wece 
out  of  the  way,  the  Islington  drainage  would 
be  carried  off  by  the  sewer  without  serious  in- 
convenience. Therefore,  he  held  that  the  Duiaaaea 
was  caused  by  the  addition  of  the  Homsey  drain- 
age to  the  Islington  drainage.  But  were  the  Homsagr 
Council  responsible  for  this  ?  He  would  assume  that 
to  some  extent  they  were.  They  were  the  owners 
of  the  sewers.  But,  unless  they  had  sanctioned  the 
use  of  them  for  the  purpose  of  draining  into  the 
Islington  sewer,  the  mere  fact  that  the  sewers  w«re 
vested  in  them  would  not  be  conclusive  against  theia. 
In  any  case,  he  did  not  see  how  he  could  compel  the 
defendants  to  put  an  end  to  the  connexion  of  their 
sewers  with  the  Stroud-green-road  sewer,  and  to  do 
that  which  would  be  a  public  nuisance,  by  discharging 
the  sewage  on  their  own  land.  It  was  urged  that  the 
Court  could  prevent  the  defendants  from  pennitting  any 
fresh  connexion  of  drains  or  sewers  in  their  district  with 
the  Stroud-green-road  sewer.  No  doubt  the  Court  had 
jurisdiction  to  do  that.  But  the  evidence  showed  that 
the  whole  of  the  land  under  the  jurisdiction  of  the 
Homsey  Council  was  covered  with  houses  ;  the  draiaa 
were  completed  and  the  connexions  were  made.  Evib 
if  existing  houses  were  enlarged,  or  small  houses  were 
pulled  down  and  larger  ones  built  in  their  place,  there 
was  no  evidence  that  this  would  cause  any  serious  in- 
crease in  the  amount  of  the  drainage.  He  declined,there- 
fore,  to  grant  an  injunction  for  this  purpose.  The 
plaintiffs  appealed. 

Mr.  Danckwerts,  Q.C.,  and  Mr.  Micklem,  Q.C.,  were 
for  the  plaintiffs  ;  Mr.  Macmorran,  Q.C.,  and  Mr.  P« 
Low  were  for  the  defendants. 

The  appeal  was  heard  on  February  22,  23,  26,  and  27. 

The  Master  of  the  Rolls  delivered  the  eonsidered 
judgment  of  the  Court  allowing  the  appeal.  He 
said  -.—The  appeal  in  this  case  raises  two  important 
questions— viz. ,  whether  the  defendants  are  entitled 
to  have  the  sewage  from  part  of  the  parish  of  Homsey 
pass  down  a  sewer  called  Stroud-green  sewer,  some 
part  of  which,  at  all  events,  is  in  the  parish  of  Isling- 
ton and  is  vested  in  the  plaintiffs  ;  and  secondly, 
whether,  if  this  question  is  decided  against  the  defend- 
ants, the  plaintiffs  are  entitled  to  an  injunction  to  prevent 
such  passage,  seeing  that,  if  it  were  prevented ,  a  very 
serious  public  nuisance  would  be  the  consequence.  The 
learned  Judge  has  dismissed  the  plaintiffs*  action  an«i 
they  are  the  appellants.  The  material  facts  are  as 
follows  : — Islinston  and  its  sewers  are  within  the 
metropolitan  area.  Homsey  adjoins  Islington,  and 
Homsey  and  its  sewers  are  without  the  metropolitan 
area.  One  part  of  Homsey  slopes  down  towards  Isling- 
ton ;  and  the  natural  drainage  of  that  part  of  Homsey 
is  towai-ds  the  two  parishes  along  which  the  Stroud- 
green  sewer  runs.  This  sewer  runs  ultimately  into 
the  metro  politan  high  level  sewer.  Theie  is  a  dispute 
as  to  whether  part  of  this  Stroud-green  sewer  is  in 
Homsey  or  in  Islington.  The  part  claimed  by  both 
parishes  is  about  98  rods  in  length  at  the  upper  end — 
i.e.  9  the  north-west  end  of  this  sewer.  The  ownership 
of  these  98  rods  has  been  hotly  contested  and  will  have 
to  be  decided.  A  large  portion  of  the  costs  of  the 
action  has  been  occasioned  by  this  contest.  The 
Stroud-green  sewer  was  part  of  a  longer  sewer 
made    by   the   Tottenham     and     Hampatead     Railway 
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Company,  undbr  tho  provisions  of  an  Act  of  Parlia- 
moDt  passed  in  1862  and  called  the  Tottenham  and 
Hampstead  Jmietion  Railway  Act,  1862  (see  sec.  69). 
The  whole  of  this  longer  sewer,  with  the  exception  of 
tlie  98  rods  in  dispute,  is  unquestionably  in  Islington. 
The  railway  company,  in  fact,  made  a  longer  sewer 
than  they  were  bound  to  make.  They  did  so  at  the 
jreqoest  and  partly  at  the  expense  of  the  Islington 
Vestry^  with  the  at^roval  of  the  Metropolitan  Board  of 
Works,  for  the  purpose  of  more  effectually  draining 
Islington,  and,  so  far  as  the  evidence  shows,  without 
«ny  reference  to  Homsey  at  all,  which  was  then  a 
purely  agricultural  parish.  The  Stroud-green  portion 
of  the  sewer  was  for  some  distance  close  to  the 
boundary  of  the  two  parishes,  and  (he  boundary  there 
is  very  hard  to  fix.  His  Lordship  then  discussed  the 
evidence  apon  the  question  to  which  parish  the  disputed 
porticm  of  the  sewer  belonged,  and  agreed  with  the 
learned  Jodge  below  that  the  whole  of  the  Stroud- 
green  sewer  (including  the  98  rods  in  dispute)  was  an 
lalington  sewer  in  the  parish  of  Islington  and  was 
▼ested  in  the  plaintiffs,  the  Islington  Vestry,  and  he 
continued  as  follows  :~The  sewer  became  vested  in  the 
plaintiffs  by  the  joint  operation  of  the,  Metropolitan 
Management  Act,  1855  (18  and  19  Vict.,  c.  120), 
section  68,  and  the  Railway  Act  above  mentioned, 
section  59.  The  Homsey  sewera  are  vested  in  the 
defendants  by  section  13  of  the  Public  Health  Act, 
1875,  and  the  next  question  for  consideration  is  what 
rights,  if  any,  the  defendants  have  to  send  the  contents 
of  their  sewers  into  the  Btroud-green  sewer,  which  is 
vested  in  the  plaintiffs.  These  rights,  if  any,  must  be 
conferred  by  statute  or  be  based  on  some  agreement.  A 
careful  examination  of  the  statutes  leads  to  the  nega- 
tive conclusion  that  there  is  nothing  in  them  which 
confers  any  such  right  apart  from  agreement.  The 
statutes  which  have  to  be  considered  are  the  Public 
Health  Act,  1875,  and  the  Metropolitan  Management 
Acts,  1855  and  1862.  These  contain  sections  under 
which  drains  from  private  houses  can  be  made  into 
sewers,  and  under  which  arrangements  can  be  made 
with  the  consent  of  the  Metropolitan  Board  of  Works 
for  connecting  sewers  in  the  metropolis  with  the  main 
sewers,  and  under  which  arrangements  can  be  made 
between  several  parishes  all  within  the  metropolitan  area 
for  connecting  the  sewers  of  such  parishes.  But  we  have 
looked  in  vain  for  any  enactment  which  provides  for  or 
authorizes  a  parish  beyond  the  metropolitan  area  to 
send  its  sewage  into  any  sewer  of  any  parish  within 
those  limits  without  the  consent  of  such  parish.  We 
know  as  a  matter  of  fact  that  in  1S71  the  Homsey  local 
authorities  had  to  obtain  a  special  Act  of  Parliament  to 
enable  them  to  get  rid  of  their  sewage  from  another 
part  of  their  parish  which  slopes  in  another  direction. 
If,  then,  the  plaintiffs  are  bound  to  receive  the  sewage 
from  Homsey  it  must  be  by  virtue  of  some  agreement 
or  consent  which  they  cannot  recall  ;  and  it  is  upon 
such  an  agreement  or  consent  that  the  defendants 
mainly  rely.  It  is  necessary,  therefore,  to  ascertain 
what  agreement  or  consent  has  baen  entered  into  and 
its  legal  effect.  There  is  no  formal  agreement  under 
seal  nor  any  formal  agreement  to  which  the  Metro- 
politan Board  of  Works  were  parties.  But  there  is 
abundant  evidence  of  arrangements  between  the  plain- 
tiffs and  the  defendants  and  persons  in  Homsey 
by  which  the  passage  of  some  Homsey  sewage 
through  the  plaintiffs'  Stroud-green  seller  has  been 
permitted  for  many  years.  These  arrangements  and 
the  conduct  of  the  plaintiffs  are  strongly  relied 
upon  by  the  defendants  as  disentitling  the  plaintiffs 
from  any  relief  in  this  action,  and  Mr.  Justice  Keke- 
wich  has  decided  against  them  mainly  on  this  ground. 
The  appellants'  counsel  did  not  deny  the  facts  relied 
upon  by  the  defendants,  but  he  contended  that,  although 


the  plaintiffs  had  permitted  Homsey  sewage  to  pass 
down  their  sewer  for  many  years,  they  had  dona 
nothing  to  preclude  them  from  recalling  their  permb- 
sion  if  and  when  the  Homsey  sewage  so  increased  in 
bulk  as  to  create  a  nuisance  in  Islington.  They  also 
oontended  that  the  plaintiffs  could  not  in  point  of  law 
bind  themselves  and  the  parish  of  Islington  to  receive 
Hornsey  sewage  for  ever,  or,  indeed,  for  any  definite 
period,  and  that  in  effect  all  that  the  plaintiffs  had  dona 
and  all  that  they  legally  could  do  was  to  grant  revocable 
licences  to  various  persons  now  represented  by  the  de- 
fendants to  empty  their  sewers  into  the  Stroud-green 
sewer.  The  inability  of  the  plaintiffs  to  do  more  than 
this  is  said  to  be  established  by  the  statutory  enact- 
ments and  by  the  decision  of  Vice-Chancellor  Hall  in 
'*  Metropolitan  Board  of  Works  v.  London  and  North- 
western Railway  Company  "  (14  Ch.D.,  521),  and 
affirmed  on  appeal  (17  Ch.D.,  246).  The  Vice-Chan- 
cellor  certainly  expressed  a  strong  opinion  that  even  the 
Metropolitan  Board  of  Works  could  not  make  a  valid 
oontraot  to  admit  buildings  outside  the  metropolitan 
area  into  their  drainage  system.  The  Court  of  Appeal 
expressed  no  opinion  on  this  point,  but  affirmed  the 
Vice-Chancellor's  decision  on  the  ground  that  no  such 
contract  had  in  fact  been  entered  into.  The  point 
turns  mainly  on  section  61  of  the  Metropolitan  Manage- 
ment Act,  1862,  which,  however,  has  to  be  read  in 
connexion  with  sections  135,  138,  140,  and  250  of  the 
Metropolitan  Management  Act,  1856.  Having  carefully 
studied  t^ese  sections,  we  have  come  to  the  conclusion 
that  the  construction  put  upon  them  by  Vice-Chancellor 
Hall  is  correct,  and  we  adopt  his  reasoning  on  pages 
527-9  in  the  report.  What  the  Metropolitan  Board  of 
Works  could  not  do  the  plaintiffs  clearly  cannot  do.  It 
follows  that  Mr.  Danckwerts  has,  in  our  opinion,  made 
good  his  contention  that,  whatever  the  plaintiffs  may 
have  submitted  or  even  agreed  to  do,  the  legal  effect  of 
their  conduct  cannot  be  put  higher  than  leave  and 
licence  to  several  persons  to  empty  their  sewers  into  the 
Btroud-green  sewer.  A  grant  of  an  easement  or  an 
enforceable  agreement  to  grant  an  easement  cannot  be 
established  in  law  even  if  proved  in  fact.  A  temporary 
permission  is  very  different  from  a  binding  agreement 
or  grant.  This  conclusion  renders  it  necessary  to 
examine  very  minutely  what  the  plaintiffs  have  hitherto 
really  assented  to.  The  short  result  of  the  evidence  is 
as  follows  : — When  the  Stroud-green  sewer  was  formed 
Homsey  was  a  purely  agricultural  pariah.  A  Mr.  Lucas 
and  a  Mr.  Wharmby  and  some  others  who  owned  lantl 
in  Homsey  abutting  on  Stroud-green  began  to  build  iu 
and  after  1865,  and  they  were  allowed  by  the  plaintiffs 
to  make  comparatively  small  sewers  (mostly  12in. 
pipes)  into  the  Stroud-green  sewer  on  certain  conditions 
and  on  making  certain  payments,  involving  in  Lucas's  case 
a  payment  of  £670  to  the  railway  company.  In  the  y(»ars 
1871-76  Lucas  and  others,  who  had  paid  various  sums 
to  the  railway  company  with  the  consent  of  the  plaintiUs 
towards  defraying  the  cost  uf  making  the  Stroud-green 
sewer  and  for  liberty  to  run  sewage  into  it,  applied  to 
the  defendants  to  repay  them  these  sums,  llie  applica- 
tion was  made  on  the  ground  that  unless  such  repay- 
ment was  made  injustice  would  be  inflicted  upon  the 
applicants  by  the  Hornsey  Drainage  Act,  1871.  Be  the 
reason  what  it  may,  the  defendants  did  in  fact  repay 
Lucas  and  others  what  they  had  paid  for  permission  to 
connect  their  sewers  with  the  Stroud-green  sewer  and 
this  was  done  after  consulting  the  plaintiffs  and  after 
obtaining  from  them  an  assurance  that  they  had  no 
objection  to  the  acquisition  by  the  defendants  of  thti 
same  rights  of  drainage  as  Lucas  and  the  other  owners  had. 
It  is  plain,  therefore,  that  whatever  rights  Lucas  and 
the  other  landowners  had  acquired  to  send  sewage  into 
the  Stroud-green  sewer  must  be  treated  as  transferred 
in  equity  to  the  defendants  with  the  plaintiffs'  consent. 
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In   November,    1883,    the  defendanta   applied   to   the 
plaintiffs  for,  and  obtained,  leave  to  enlarge  two  of  the 
small  sewers  opening    into   the   Stroud-green  sewer  in 
consideration  of  the  defendants'  contributing  to  the  ex- 
pense of  repairing  the  footpath  on  the  Islington  side  of  the 
8troud-green-road .  Under  this  arrangement  tv(  o  1 8in.  pipes 
were  substituted  for  one  12in.  and  one  15in.  pipe.  These 
are  the  main  facts  relied  upon  by  the  defendanta  as  pre- 
cluding  the    plaintiffs   from    obtaining    relief    in    this 
action.    Before  considering    their    legal    bearing    it    is 
necessary   to   allude   to    the   circumstances  which  have 
occasioned  the  present  controversy.    We  do  not    under- 
stand that  the  plaintiffs  would  complain   if    the   sewers 
sanctioned    by    them    on   the    application     of     Lucas, 
Wharmby,  and  the  other  landowners  were    used    for   no 
other   houses    than  were  contemplated  by  them  and  the 
plaintiffs  when    that    sanction    was  given.     But    build- 
ing in  Homsey  has  gradually  increased, and  other  sewers 
have  from  time  to  time  been  connected  with  those  which 
the  plaintiffs  allowed  to    be    made,  and  the  quantity  of 
sewage  passing  through  them  into  the  Stroud-green  sewer 
has  so  increased  that  it  can  no  longer  carry  off  the  sewage 
which    comes    into    it.    The  consequence  is  that  after  a 
storm  the  sewage    in  it  is  forced  back  and  rises  through 
manholes  and  gullies  and  creates  an  intolerable  nuisance 
in  Islington.    This    is   what  the  plaintiffs  want  to  stop. 
This  is  not  a  question  affecting  the  plaintiffs  as  private 
individuals.    They  are  a  public  body,  with  public  duties, 
and  with  rights  and  powers  conferred  upon  them  for  the 
purpose   of    enabling   them   to   discharge  those  duties. 
This   must   be    borne    in   mind  in  considering  the  effect 
of   their   past   conduct,    when   that   is  relied   upon  as 
estopping  them  from  asserting   a  right  to  put  an  end  to 
what   they   have   permitted,  and   even  encouraged  and 
agreed   to   allow.     If  this  were   an   information  by  the 
Attorney-Qeneral,  instead  of  an  action  by  the  Islington 
Vestry,  the  defendants  would,  in   our   opinion,  have  no 
defence  whatever  to  the  claim    for  an  injunction.    Con- 
sidering who  the  plaintiffs   are,    we   cannot  think  that 
they  are  estopped  at  law  or  in  equity  from  obtaining  the 
relief  they  seek.     In  **  Fairtitlo   v.  Gilbert  '*  (2  T.R., 
169),  some  turnpike  trustees   who   had    power  to  mort- 
gage their  tolls  but  not  toll    houses   mortgaged  both  by 
deed.  They  were,neverthele8s,  held  entitled  to  recover  the 
toll  houses  from  their  mortgagees,  and  the  doctrine  of 
estoppel  was  held  inapplicable  to  the  case, on  the  ground 
that  the    plaintiffs    were   a   public   body,  with  limited 
powers  conferred  by  statute,  and  could  not  exceed  those 
powers.     Many  other  decisions  to  the  same  effect  are  to 
be  found  in  the  books,the  most  recent  being  *  *  The  Oreat 
North  West  Central  Railway  Company  v.  Charlebois  '* 
([1899]  A.C.,  114),  in  the  Privy  Council,  where  a  public 
company,  who  had    entered    into    an  agreement  beyond 
its  powers  and  had  consented  to  a  judgment   against    it 
in  an  action  brought  on  that    agreement,  was  neverthe- 
less held  entitled  to  impeach  both  the  agreement  and  the 
judgment,  and  both  were  set  aside.     For  similar  reasons 
the  plaintiffs  cannot,  in  our  opinion,  be  treated  as    pre- 
cluded from  obtaining  relief  on  the  ground  of  laches  and 
acquiescence.  This  is  not  a  case  in  which  the  Court  can 
properly  leave  the  plaintiffs  to  their  legal    remedies,  for 
thei*e   are    none    which   would    be   of  any  use  to  them. 
But,  in  considering  the  terms  of  the    order  which  ought 
to  be  made,  it  is  only  right  and  proper    to  have  regard 
to  the  fact  that  the  plaintiffs  have  to  some  extent  them- 
selves brought  about  the  present   state  of    things.    The 
fact   that    if  an    injunction    were    granted    a   nuisance 
would  be  a  necessary  consequence  unless  the  defendants 
take   steps   to    prevent    it   affords     them    no   defence 
to  the  action  even  if  it  be  true  that  they  cannot  prevent 
it  without  obtaining  further  statutory  powers.     It  is  the 
defendants'  duty  to  keep  the  Homsey  sewage  out  of  the 
plaintiffs'  sewer,  and  the  defendants    cannot  effeotually 
urge  their  inability  to  perform   their   duty   as  a  reason 


for  the  Court  doing  nothing.  Upon  this  point 
**  Attorney-General  v.  Council,  ^m  of  Birmingham  " 
(4K.  and  G.,  528),  and  '*  Attorney-General  v.  Cohiey 
Hatch  Lunatic  Asylum  "  (L.R.,  4  Ch.,  146),  are  well- 
known  authorities.  At  the  same  time,  the  dififtculty 
in  which  an  injunction  may  place  public  bodies,  if 
compelled  to  close  sewers  under  their  control  but 
in  daily  use,  has  induoed  the  Court  in  many  caaee- 
not  to  exert  its  jurisdiction  to  the  utmost,  where  it  is 
not  absolutely  essential  to  do  so.  **  Attorney-General 
T.  Acton  Local  Board  "  (22  Ch.D.,  221),  and  other 
cases  following  it,  and  cited  in  the  argument,  are 
illustrations  of  this  reluctance.  Having  regard  to  these 
decisions  and  to  the  conduct  of  the  plaintiffs  we  think 
that  all  that  the  Court  ought  to  do  in  this  ease  at  the 
present  moment  is  to  make  a  declaration  establishing 
the  plaintiffs'  right  to  relief  and  to  give  the  defendants 
reasonable  time  to  do  whit  ia  neoessary  to  prevent  the 
flow  of  the  Homsey  sewage  down  the  Stroud-green 
sewer  to  the  injury  of  the  plaintiffs,  and  to  give  the 
plaintiffs  liberty  to  apply  for  an  injunction  at  the  end 
of  that  time.  This  will  give  the  defendants  time  to 
make  other  arrangements,  and  we  trast  will  induce  the 
plaintiffs  to  assist  them  in  their  endeavours  to  do  what 
is  necessary  to  drain  their  own  district  without  invad- 
ing the  plaintiffs'  rights.  Such  an  order  will,  we 
think,  be  more  just  than  an  injunction  now  with  a  stay 
of  execution.  Such  an  injunction,  however  carefully 
worded,  might  prove  unnecessarily  oppressive.  The 
order  of  the  Court,  therefore,  will  be  as  follows  : — 
Allow  the  appeal  and  reverse  the  judgment  of  the- 
Court  below,  and  order  the  defendants  to  pay  the  costs 
of  the  action  and  of  the  appeal.  Declare  that  the 
Stroud-green  sewer  in  the  pleadings  mentioned  is 
throughout  its  whole  length  in  the  parish  of  Islington, 
and  is  vested  in  the  plaintiffs,  and  that  the  defendants 
are  not  entitled  to  send  sewage  from  any  sewer  in  the 
parish  of  Homsey  into  i^hat  sewer  without  the  consent 
of  the  plaintiffs.  And  let  the  plaintiffs  be  at  liberty  to 
apply  to  the  Judge  to  whose  Court  this  action  ia 
attached  at  the  end  of  12  months  from  the  date  of  this 
order  for  an  injunction  to  enforce  their  rights  as  above 
declared. 
[Solicitors — A.  M.  Bramall  ;  L.  J.  Tatham.] 
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(Kekewich,  J." 
DALY  V.  KDWABDES— F.  WABB  AND  CO.  V,  SDWABDEd.* 

Landlord  and  Tenant — Lease — Construction — 
Covenant  not  to  assign  or  part  with  estate  or 
interest — Lessee  of  theatre — ^Grant  of  exclu- 
sive right  to  supply  refreshments. 


On  February  8,  1894,  the  defendant,  Mr.  George 
Edwardes,  being  lessee  from  Lord  Salisbury  of  certain 
premises  in  Cranboume-street,  granted  an  under-lease  of 
the  premises  now  known  as  Daly's  Theatre  to  the  plain- 
tiff, Mr.  Augustin  Daly,  for  a  term  of  20  years  from 
December  25,  1893,  at  a  yearly  rent  of  £5,5o0.  Mr. 
Daly  entered  into  a  covenant  with  Mr.  Edwardes  not  at 
any  time  during  the  term  thereby  granted  to  assign, 
demise,  or  otherwise  part  with  the  indenture,  or  any 
estate  or  interest  therein,  for  all  or  any  part  of  the  said 
term,  to  any  person  or  persons  whomsoever  without 
the  licence  of  the  lessor  or  his  assigns  first  had  and  ob- 
tained in  wriling  under  his  or  their  hand  or  hands  for 
that  purpose,  but  such  consent  should  not  be  imreasonably 
withheld  in  the  case  of  a  respectable  and  responsible^ 
tenant,  it  being  the  intention  that  the  lessee  should  be 
at  liberty  at  all  times  to  produce  and  perform  by  him> 
self  and  company  or  his  licensees  any  first-class  comedy, 

^Reported  by  F.  E.  Ady,  Esq.,  fiarrister-at-Lsw. 
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dimma,  or  opera  without  the  necessity  of  applying  to 
the  lessor  or  his  assigns  for  his  consent  in  that  hehalf , 
hot  that  such  licensees  shoold  not  be  at  liberty  to  assign, 
underlet,  demise,  or  otherwise  part  with  their  term 
without  the  licence  of  the  lessor  first  had  and  obtained, 
niere  was  a  prorision  for  re-entry  if  the  rent  was  in 
arrear  for  21  days,  or  on  any  breach  of  any  of  the 
GOTenants  by  the  under-lessee  therein  contained.  At  the 
date  of  the  under-lease  Messrs.  Frank  Warr  and  Co. 
had  the  exclusiye  right  to  supply  refreshments  in  the 
theatre  and  the  exdusiye  privilege  of  advertising.  Mr. 
Daly  subsequently  by  several  agreements  granted  the 
free  and  exclusive  right  and  right  to  use  the  refresh- 
ment-rooms,  bars,  and  smoking-rooms  in  the  theatre  to 
Messrs.  Warr  and  Go.  for  the  purpose  of  supplying  re- 
freshments and  advertising,  and  finally  by  an  agreement 
dated  April  15,  1898,  which  extended  the  licence  to  the 
termination  of  the  under-lease.  No  leave  was  obtained 
from  Mr.  Edwardes,  as  require  1  by  the  covenant.  By 
an  agreement  made  on  May  15, 1894,  between  Mr.  Daly 
of  the  one  part  and  Mr.  Bdwardes  of  the  other  part,  it 
was  agreed  that  Mr.  Edwardes  should  produce  and 
mount  the  plays  at  the  back  of  the  house  at  his  own 
expense,  and  Mr.  Daly  was  to  provide  the  theatre,  pay 
the  rent,  and  generally  be  responsible  for  the  front  of 
the  house.  Mr.  Daly  wm  to  pay  65  per  cent,  of  the 
gross  takings  to  Mr.  Edwardes,  the  remaining  85  per 
cent,  being  retained  by  Mr.  Daly.  The  staff  and  officials 
supplied  by  each  were  to  be  under  his  sole  control.  Mr. 
Daly  and  Mr.  Edwardes  were  to  bear  in  certain  shares 
the  expenses  of  advertisement  and  of  the  orchestra.  Mr. 
Daly  alleged  that  Mr.  Edwardes  was  aware  of  the  con* 
tract  with  Messrs.  Frank  Warr  and  Go.  On  Septem- 
ber 4,  1898,  Mr.  Edwardes  took  possession  of  the 
theatre  and  premises  on  the  ground  that  the  eontract 
with  Messrs.  Warr  and  Co.  was  a  breach  of  the  covenant 
in  the  under-lease  of  February  8,  1894.  On  Septem- 
ber 6,  1898,  Mr.  Daly  issued  his  writ  in  this  action  and 
claimed  a  declaration  that  the  re-entry  by  Mr.  Edwardes 
was  not  authorised  by  the  under-lease  ;  that  a  partner- 
ship was  subsisting  ;  delivery  up  of  possession  ;  and  an 
injunction.  On  September  14,  1898,  Messrs.  Frank 
Warr  and  Co.  also  brought  an  action  against  Mr.  Daly 
and  Mr.  Edwardes,  asking  as  to  Mr.  Edwardes  for  a 
declaration  that  the  plaintiffs  were  entitled  to  the  ex- 
clusive right  of  supplying  refreshments  and  advertising 
in  the  theatre  ;  an  injunction  to  restrain  Edwardes  from 
excluding  them  from  the  theatre  ;  or,  in  the  altema* 
tive,  damages  against  Daly.  On  June  7,  1899,  Mr. 
Augustus  Daly  died,  and  the  actions  were  revived  in  the 
name  of  hia  administrator.  After  hearing  evidence  in 
both  actions,  and  arguments  in  the  first  action,  Mr. 
Justice  Kekewich,  on  March  8  last,  reserved  judgment. 

Mr.  Warrington,  Q.G. ,  Mr.  Eldon  Bankes,  Mr.  L.  B. 
Bristowe,  and  Mr.  R.  Newton  Crane  appeared  for  Mr. 
Daly  :  Mr.  Warmington,  Q.C.,  Mr.  P.  O.  Lawrence, 
Q.O.,  Mr.  Cave,  and  Mr.  Herman  Cohen  for  Mr.  George 
Edwardes  ;  Mr.  Swinfen  Eady,  Q.G. ,  and  Mr.  J.  K. 
Brooka  for  Messrs.  Warr  and  Co. 

Mb.  JusnCB  Kekkwich  said,— This  is  a  puazle  as  diffi- 
cult as  any  that  it  has  fallen  to  my  lot  to  solve.  I  am 
free  to  confess  that  In  arriving  at  a  conclusion  I  have 
n«t  merely  hesitated,  but  have  more  than  once  changed 
my  mind.  Notwithstanding  some  want  of  precision  here 
and  there  and  some  conflict  of  evidence,  there  is  no 
substantial  question  about  the  facts,  and  the  difficulties 
arise  on  the  construction  of  two  instruments  neither  of 
which  can  be  fairly  said  to  be  a  good  specimen  of 
drafting.  The  two  instruments  are  the  lease  by  George 
Edwardes  to  Augusiin  Daly  dated  February  8, 1894,  and 
the  agreement  between  the  said  Augusiin  Daly  and 
Frank  Warr  and  Go.  (Limited)  of  April  15,  1898.  The 
first  of  these  is  a  lease  by  Bdwardes  to  Daly  for  a  term 
of  years  of  the  building  known  as  Daly's  Hieatre,  and 
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but  for  Clause  10  it  might  be  described  as  an  ordinary 
instrument  of  that  character.  Clause  10,  however, 
bristles  with  difficulties.  It  falls  naturally  into  two 
divisions  or  sections,  and  although  it  is  necessary  to 
consider  both  in  order  properly  to  construe  the  first  of 
them,  on  which  the  main  question  in  this  action  turns,  it 
is  convenient  to  treat  them  separately,  and  the  more  so 
because  the  second  section  is  in  form  a  proviso  on,  or 
limitation  of, the  first. which  runs  as  follows  :— **  Not  at 
any  time  during  the  term  hereby  granted  to  assign* 
demise,  or  otherwise  part  with  this  indenture,  or  any 
estate  or  interest  therein  for  all  or  any  part  of  the  said 
term  to  any  person  or  persons  whomsoever  without  the 
licence  of  the  lessor  or  his  assigns  first  had  and  obtained 
in  writing  under  his  or  their  hand  or  hands  for  that  por- 
pose,but  such  consent  shall  not  be  unreasonably  withheld 
in  the  case  of  a  respectable  and  responsible  tenant." 
This  is  a  covenant  by  the  lessee,  and  the  question  is 
whether  it  has  been  broken  so  as  to  bring  into  opera- 
tion the  proviso  for  re-entry  which  is  expressed  to  take 
effect  **  if  and  whenever  there  shall  be  a  breach  of  any 
of  the  covenants  by  the  lessee  hereinbefore  contained.  * ' 
There  is  no  occasion  to  refer  to  authorities,  though  it 
would  be  easy  to  do  so  to  show  that,  in  order  properly 
to  construe  such  a  covenant,one  must  regard  not  merely 
the  language  of  the  covenant  itself,  but  the  relative 
positions  of  the  parties  to  the  lease,  and  the  nature  of 
the  contract  entered  into  by  them,  as  evidenced  by  alt 
the  different  parts  of  the  instrument.  The  one  promi- 
nent feature  of  this  lease  and  the  one  thing  above  all 
others  to  be  borne  in  mind  is  that  it  was  the  lease  of  a 
theatre,  and  intended  to  be  used  by  the  lessee  as  a 
theatre  and  for  no  other  purpose  whatever.  That  con- 
sideration ought  to  assist  me  and  does  assist  me  largely 
in  determining  what  was  intended  by  the  words  above 
quoted,  which  are  otherwise,  to  say  the  least  of  it, 
enigmatical.  It  is  conceded  on  all  hands  that  by  the 
phrase  **  this  indenture  "  is  not  meant  the  instrument 
itself,  but  that  it  may  be  properly  understood  to  com- 
prise the  subject-matter  of  the  instrument,  or  in  other 
words  the  demised  premises.  Reading  the  oovenant  thus, 
the  lessee  is  distinctly  prohibited  from  assigning  the 
theatre,  and  he  has^not  done  so.  He  is  also  distinctly 
prohibited  from  demising  it  as  a  whole,  and  that  he  haa 
not  done.  Nor  is  it  suggested  that  he  has  parted  with 
the  theatre  as  a  whole,  but  it  is  argued  that  he  has 
parted  with  some  estate  or  interest  therein,  and,  if  he 
has  done  that  at  all,  it  is  admitted  that  he  has  parted 
with  such  estate  or  interest  for  part  of  the  term,  and 
the  question  tharefore  is  whether  his  agreement  with  F. 
Warr  and  Co.  (Limited)  can  be  thus  described.  What  is 
the  proper  interpretation  of  the  phrase  **  part  with  "  ? 
I  take  it  that  the  man  who  parts  with  lands,  buildings, 
or  chattels  does  not  retain  them.  Farting  with  and 
retaining  are  self -contradictory,  and  oannot  co-exist. 
If,  therefore,  the  legitimate  and  necessary  effect  of  the 
agreement  with  F.  Warr  and  Co.  is  that  Mr.  Daly, while 
retaining  possession  of  the  theatre  as  a  whole,  yielded 
to  them  possession  as  against  himself  of  such  parts  as 
were  used  and  occupied  by  them, so  that  he  oould  not  be 
said  to  have  retained  them,  he  has  parted  with  a  portion 
of  the  theatre,  and  it  would  follow,  in  my  judgment,, 
that  he  parted  with  an  interest  in  the  demised  premises. 
If,  on  the  other  hand,  he  nevertheless  retained  posses- 
sion of  the  whole  theatre  including  the  parts  used  and 
occupied  by  F.  Warr  and  Co.«  it  would  be  impossible, 
in  my  judgment,  to  say  that  he  has  parted  with  an 
intereat  in  the  theatre,  although  he  has  given  F.  Warr 
and  Go.  some  rights  over  a  portion  thereof.  In  this- 
connexion  I  was  referred  to  numerous  authorities  whicb 
at  the  time  struck  me  as  all  more  or  less  cognate  to  the 
matter  in  hand,  but  on  reflection  I  oannot  find  any 
guide  among  them,  full  though  they  are  of  instruc- 
tion.   My  difiioulty  in  getting  any  direct  light  from  the 
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-aathorities  eoDsists  in  this.  Some  deal  with  the  ezeln- 
sire  posaeiwion  and  more  with  the  technical  phrase 
**  rateable  occapation. "  If  I  am  right  in  the  meaning 
•pat  on  the  words  **  part  with,"  we  have  in  sabstance 
to  consider  what  i*  exclnsiTe  occupation,  and  yet  I 
shrink  from  relying  on  aathorities  wiiich  tarn  on  the  nse 

of  the  word  **  exclusive. "  The  other  class  of  aathorities 
is  more  dangerous  and  more  likely  to  mislead.  To  deter- 
mine what   is  rateable  occupation  one  must   embark   on 

-the  teohnicalities  of  rating  law,  which  notoriously  has 
doctrines  and  rules  of  its  own  of  doubtful  application 
to  any  other  subject.  An  extreme  case  of  that  character 
is  that  in  which  the  question   arose  whether  a  telephone 

•  company  were  in  rateable  occupation  of  land  by  reason 
of  having  a  pole  with  wires  attached  erected  on  a  house 
tmder  an  agreement  with  the  householder,  and  really  the 
others  cited  in  the  same  connexion   fall  within  the  same 

-eategoiy.  Of  these  I  may  mention  in  passing 
*'  Reg.  ▼.  Inhabitante  of  St.  Martin-in-the-Fields  " 
(3  Q.B.,  204).  It  has  special  interest  here  because  it 
was  concerned  with  a  jiriTate  box  in  a  theatre,  but  the 
decision  turned  on  the  proper  construction  of  a  rating 
Act  of  Parliament.    Taking,  therefore,  only  so  much  of 

'Clause  10  as  has  already  been  quoted  I  have  to  deter- 
mine whether,  according  to  the  true  construction  thereof, 
and  without  the  assbtance  of  any  particular  decision, 
Mr.  Daly  has  parted  with  any  interest  in  the  theatre  for 

;  all,  or  any  part  of,  the  term.  But  Clause  10  has  a  second 
sub-division  or  section.     It  runs  thus : — **  It  being  the 

.intention  that  the  lessee  shall  be  at  liberty  at  all  times 
to  produce  and  perform  by  himself  and  company,  or 
by  his  licensees,  any  first-class  comedy,  drama,  or  opera 
without  the  necessity  of  applying  to  the  lessor  or  his 
assigns   for   his   consent  in   that  behalf,  but  that  such 

-licensees  shall  not  be  at  liberty  to  assign,  underlet, 
demise,  or  otherwise  part  with  their  term  without  the 
licence  of  the  lessor  first  had  and  obtained  as  aforesaid." 
The  gist  of  this  section  was  in  the  provision 
that  he  shall  be  at  liberty  to  produce  and  per- 
form  by  his   licensees,    who,   however,    were  not  to 

.assign,  underlet,  demise,  or  otherwise  part  with 
their  term.  It  would  seem  from  this  that  the  parties 
contemplated  the  licence  taking  the  form  of  a  demise, 
but  that  is  of  no  great  moment,  the  chief  point  for 
remark  being  that  it  was  intended  that  the  theatre 
should  be  used  for   the   production   and  performance  of 

'first-class  comedy,  drama,  or  opera,  and  that  so  long 
as  that  was  done  the  lessor  cared  not  whether  it  was 
done  by  Mr.  Daly  or  by  others  claiming  onder  him  in 
the   first  degree.    If   he   had   demised   or   licensed  to . 

^others  for  this  purpose,  he  would  not  thereby  have 
broken  his  covenant  even  though  he  had  parted  with  the 
theatre  for  the  whole  term.  This  is,  to  my  mind,  the 
clear  effect  of  the  proviso  standing  alone,  and  is  also, 
I  think,  the  clear  effect  of  it  construed  with  the  preced- 
ing section,  though  the  two  are  not  well  fitted  together, 
and  the  second  section  might,  with  a  little  alteration  of 
language,  have  been  put  first,  so  as  to  make  what  now 
stands  first  read  as  a  proviso  on  or  limitation  of  it. 
This  second  section,  however,  is  useful  as  indicating  the 

-intention,  which,  indeed,  is  expressly  declared,  of  the 
parties  that  the  theatre  shall  be  used  for  the  perform- 
ance and  production  of  first-class  oomedy,  drama,  or 
opera,  and  that  so  long  as  that  was  secured  Mr.  Daly 
was  to  be  under  no  personal  obligation  to  do  it. 
Before  passing  to  the  consideration  of  the  other 
instrument  it  is  convenient  here  to  notice'  the 
agreement  between  Edwardes  and  Daly  of  Alay  15, 
-1894.  Some  argument  turned  on  the  partnership 
thereby  constituted    between  the  two.    Engrossed  with 

'the  main  question  I  probably  misunderstood  Mr. 
Warrington's  argument  on  this  point,  for  I  deemed  him 
to  be  contending  for  a  partnership  in  the  theatre,  which 

it  then  teemod   to  me,  and  still  seems  to  me,  was  in- 


consistent with  the  facts.  If  he  was  contending,  as  I 
suppose  he  was,  for  a  partnership  in  the  particalar  busi- 
ness of  producing  a  musical  play,  I  have,  as  at  present 
advised,  nothing  to  say  against  it.  1  say  no  more  be- 
cause I  checked  the  defendant's  argument  on  this  point, 
but  to  my  thinking  the  point  is  altogether  immaterial 
and  need  nut  be  further  debated.  Some  new  complica- 
tions were,  of  course,  introduced  by  this  agreement  of 
May  15,  1894  ;  bat  in  substanofB  and  so  far  as  the 
questions  here  in  issue  are  concerned  the  obligations  of 
the  lease  remained  unaltered  and  the  use  of  the  demised 
premises  as  a  theatre  was  maintained.  By  the  agree- 
ment of  April  15,  1898,  Daly  granted  to  F*  Warr  and 
Cu.  (Limited)  an  exclusive  licence  to  supply  refresh- 
ments in  the  theatre  for  a  term  at  a  rent  and  under 
certain  conditions  therein  expressed.  Much  was  made 
of  the  phrase  **  exclusive  licence,"  but  I  am  not  dis- 
posed to  attribute  importance  to  it.  The  force  of  the 
word  *  'exclusive' '  lies  in  the  assurance  to  F.  Warr  and  Co. 
(Limited)  that  they,  and  no  other  persons,  or,  in  oilier 
words,  to  the  exclosion  of  all  other  persons,  shall  have 
the  privilege  of  supplying  refreshments  in  the  theatre. 
I  do  not  think  that  it  otherwise  in  any  way  controls 
the  relations  between  Daly  and  F.  Warr  and  Co. 
(Limited).  I  have  stated .  that  the  former  granted  a 
licence  to  the  latter,  and  that  I  think  is  the  sabstance 
of  the  instrument.  The  word  ''grant "  nay  properly  be 
used  in  two  methods.  A  man  may  grant  to  another 
land  in  fee  or  for  a  particular  estate,  and  then  the  estate 
passes  at  once  by  force  of  the  grant,  or  he  may  grant 
that  another  shall  have  such  and  such  things,  or  shall 
be  at  liberty  to  do  saeh  and  such  things,  in  which  event 
the  grant  may  operate  by  way  of  covenant  or  licence. 
Where  the  former  method  is  adopted  it  is  difficult  to 
give  it  merely  the  effect  of  the  latter,  but  where  the 
language  leaves  the  qaestion  open  to  doubt  there  is  no 
difficulty  in  so  construing  the  instrument  as  to  give 
effect  to  the  real  intention  of  the  parties.  The  diffi- 
culty lies  in  ascertaining  what  that  real  intention  is. 
Here  Daly  does  not  grant  the  theatre  or  any  part  of  it, 
but  grants  the  free  and  excluiive  licence  and  right  to 
use  certain  rooms,  together  with  privileges  which  I  do 
not  read  at  length,  but  which  are  obviously  all  intended 
to  enable  F.  Warr  and  Co.  (Limited)  to  exercise  their 
trade  of  refreshment  ccmtractors.  The  legal  i^irase  **  to 
hold  tflb  premises  ' '  is  not  technically  apt  to  sacfa  a 
grant,  but  it  is  often,  and  one  must  be  careful  not  to 
attribute  overmuch  weight  to  it  used  in  such  instru- 
ments. There  is  no  reservation  of  rent,  the  payment 
of  which  is  provided  for  merely  by  covenant  on  the  part 
of  the  tenants,  and  here  I  may  pause  to  observe  that 
although  they  are  thronghout  described  as  tenants,  Mr. 
Daly  being  described  as  landlord,  I  do  not  think  that 
this  can  properly  make  the  instrument  a  demise  if 
otherwise  it  ought  not  to  be  so  construed.  Undoubtedly 
in  many  other  respeots  the  language  of  the  agreement 
contemplates  a  tenancy,  and  there  is  even  a  covenant  by 
the  landlord  for  quiet  enjoyment  in  a  form  appropriate 
to  a  lease  of  a  house  or  land.  Nevertheless  I  cannot 
think  that  this  was  the  intention  of  the  parties.  It  has 
been  assumed,  and  I  am  prepared  to  assume,  that  the 
supply  of  refreshments  in  suitable  places  is  a  necessary 
adjunct  to  a  theatre  ;  while,  on  the  other  hand,  it 
would  be  the  duty  of  the  manager  of  a  theatre  to  see 
that  refreshments  of  proper  quality  are  supplied  in 
proper  places.  It  might  not  be  convenient  for  him  to 
supply  them  himself.  Is  there  any  occasion  to  eonstrae 
this  agreement  as  doing  more  than  what  must  have  been 
in  the  purview  of  the  parties  to  the  lease— namely, 
enabling  refreshments  to  be  supplied  without  the 
manager  undertaking  the  personal  obligation  to  supply 
them  ?  I  think  not.  The  agreement  in  substance  is  a 
contract  by  Paly  that  F.  Warr  and  Co.  (Limitei)  shall 
have  the  privilege  of  supplying  refreshments  in  the  theatre 
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and  a  coDtract  by  them  that  they  will  supply  them  under 
Daly's  soperyision.  I  note  as  an  illnstration  of  this  the 
provision  in  the  tenth  clause,  which  gives  Daly  full 
power  to  discharge  any  servant  of  the  tenants  who  shall 
have  miscondncted  himself  or  herself  to  the  prejadice  of 
the  good  condact  of  the  theatre.  Hero,  again,  I  have 
dismissed,  though  not  without  consideration,  many 
Mthorities  cited,  inolnding  some  of  the  classes  already 
mentioned,  bat  including  also  some  on  the  question 
what  is  requirod  to  constitute  a  demise.  Tliis  is  an 
instrument  of  a  peculiar  character,8uited  only  to  a  small 
class  of  buildings,  and  especially  theatres,  and  I  have 
been  unable  to  derive  much  guidance  from  cases  in 
whioh  there  was  a  discussion  whether  a  demise  was  con- 
stituted even  by  similar  language  under  circumstances 
altogether  different.  It  is  necessary  shortly  to  advert 
to  the  proved  facts.  The  construction  of  the  written 
instnmient  cannot  be  varied  by  the  usage  of  the  parties, 
bat  such  usage  may  have  operated  as  a  breach  of  the 
covenant  in  the  lease  apart  from  the  written  instrument, 
and  it  was  argued  that  it  had  in  fact  done  this.  Further, 
if  the  usage  was  according  to  the  written  instrument,  it 
is  not,  I  think,unfair  to  regard  it  as  a  test  of  the  mean- 
ing—that is,  to  see  from  it  whether  what  was  intended 
operated  in  fact  as  a  breach  of  the  covenant.  Subject 
to  one  remark,  the  proved  facts  seem  to  me  to  show 
clearly  that  Daly  did  not  part  with  any  portion  of  the 
theatre  or  any  interest  therein.  It  may  be  that  he  could 
not  without  breach  of  his  agreement  with  F.  Warr  and 
Co.  (Limited)  have  gone  behind  the  bars  when  the 
theatre  was  open  or  in  any  other  way  interfered  with 
the  conduct  of  their  business.  But,  except  that  they 
were  at  liberty  to  exercise  the  privileges  conferred  upon 
them  and  to  carry  on  their  business  of  refreshment 
contractors  in  the  appointed  places  accordimg  to  the 
terms  of  ^bm  agreement,  I  think  that  Daly  retained 
possession  of  the  whole  theatre  and  full  control  over 
the  same.  He  was  responsible  for  it  when  the  theatre 
was  dosed,  and  it  was  watched  by  his  firemen,  who 
ioperintended  the  lighting  and  warming  throughout  the 
building,  and  for  that  purpose  necessarily  had  access  to 
all  parts  of  it.  Those  who  came  to  the  several  bars 
during  the  performance  owed  their  privilege  of  admis- 
sbn  to  payment  to  Daly  and  were  under  no  obligation 
to  F.  Warr  and  Co.  (Limited), who,  on  the  other  hand, 
could  not  exclude  them  from  the  bars.  But  it  is  said 
that  when  the  theatre  was  closed  the  bars  were  locked 
and  Daly's  servant  could  not  enter.  I  have  no  doubt 
on  the  evidence  that  this  to  some  extent  at  least  is 
true,  and  perhaps  there  was  some  carelessness  in  the 
management  of  the  theatre  in  thi^  respect,  which  fortu- 
nately had  no  ill-effects.  It  seems  that  F.  Warr  and 
Go.  found  that  their  stores  were  pilfered,  and  with  the 
consent  of  Daly's  manager  they  locked  all  or  some  of 
the  doors.  This  was  done  for  a  special  purpose,  not  to 
exclude  Daly  or  his  servants,  but  to  protect  F.  Warr 
and  Co.  There  apparently  were  hours  in  which  the  bars 
could  not  be  entered  except  by  force,  but  this  was  due 
to  want  of  provision  on  the^iart  of  Daly's  manager, who 
could  have,  1  conclude,  obtained  means  of  entrance  and 
entrusted  them  to  a  responsible  servant.  The  precise 
reason  why  better  precautions  were  not  taken  has  not 
been  explained,  but  I  think  it  would  be  going  too  far 
to  say  that  the  neglect  to  take  these  precautions  made 
Daly  part  with  any  estate  or  interest  in  the  demised 
premises.  Except  for  that  and  for  the  privileges  granted 
to  F.  Warr  and  Co.,  whidi  I  have  already  held  were 
consistent  with  his  possession,  I  think  that  he  retained 
possession  of  the  whole  theatre  throughout.  There  is  no 
occasion  to  discuss  in  detail  the  ten  paragraphs  in  wUch 
the  pleader  has  found  it  necessary  to  explain  the  relief 
clained  by  the  plaintiffs.  I  will  make  a  declaration 
adverse  to  forfeiture  conformable  to  my  judgment,  and 
add  any  consequntial   relief   whioh  the  oirenmstances 


require,  including,  it  may  be  assumed,  an  inquiry  as  to 
damages  sustained  by  wrongful  re-entry,  with  an 
order  for  payment,  and  the  defendant  will  pay  the 
plaintiffs*  costs  of  action  whioh  will  cover  the  costs  of 
the  inquiry. 

The  action  of  «*  F.  Warr  and  Co.  (Limited)  v.  Daly 
and  Edwardes  "  stood  over  pending  an  appeal  in  the 
action  of  "  Daly  v.  Edwardes." 

[Solicitors— John  C.  Button  and  Co.  ;  Slark,  Edwards, 
and  Qo,  \  W.  H.  Herbert.] 


Chan.  Div. 
(Byrne,  J.) 


1900. 
March  20. 


£B  BEDDIN6T0N— MICHOLLS  V.   8AMUXL.* 

Will ^Bequest— Ademption— Gift    within    12^ 

months  of  death — Estate  duty. 
A  legatee  who  has  to  brins^  into  hotchpot  an 
advance  by  the  testator,  made  within  a  year  of  his- 
death,  and  therefore  chargeable  with  estate  duty, 
is  entitled  to  deduct  the  duty  from  the  amount 
brought  into  hotchfMot. 


This  was  an  originating  summons  by  the  trustees  and 
executors  of  the  will  of  the  late  Maurice  Beddington. . 
The  testator  died  within  a  year  after  making  certain 
advances  by  way  of  gift  for  the  benefit  of  some  of  his 
children,  who  were  also  residuary  legatees  under  his 
will.  The  question  was  now  raised  whether  a  legatee 
who  has  to  bring  into  hotchpot  an  advance  by  the 
testator  and  to  pay  estate  duty  on  the  same  is  entitled 
to  deduct  the  amount  of  the  estate  duty  from  the 
advance  in  ascertaining  the  i&mount  to  be  brought  into^ 
hotchpot. 

Mr.  Norton,  Q.C.,  and  Mr.  G.  S.  Alexander, 
appeared  for  the  plaintiffs  ;  Mr.  Levett,  Q.C.,  and 
Mr.  J.  G,  Fawcus  for  one  of  the  defendants  ;  Mr. 
Rowden,  Q.C.,  and  Mr.  Wood  Hill  for  the  other  de- 
fendants. 

Mr.   Justice  Byrne,   in  giving  judgment,  said  :— 
In   this   case   a  question     arises    by   reason     of     the- 
death   of    the     donor     of   a  certain   gift   within  the 
year  ;    the   consequence   of   which   is  that  the  gift  is  ^ 
chargeable  with  duty  under  the  Finance  Act.    Now,  the- 
question  arises  by  reason  of  the   doctrine  of  ademption. 
I  have  held  that  the  child  who   is   benefited  by  the  gift 
is   bound   to   bring    into   account,  before  sharing,  the- 
value  of  the  benefit  received  by  reason  of  the  gift.    Hm 
question  of  ademption  never   arises  until  the  death  of 
the  donor.    Then  if    it    be  held   that  the  gift  is  to  be 
treated  as  an  advance,  yon  have  to  ascertain  the  amount 
or  value  of   that  advance  which  is   to   be  brought  in* 
When  the  gift   was  made   there    was  a  liability  whieb 
would  arise  in  the  event  of  the  donor  dying  within  the 
year.    When   he   did   die   within  the  year,  you  are  not 
troubled  with  any  question  of  actuarial   valuation  at  ta- 
the  probable  amount   of   this  contingent  liabili^,  but 
you  iay.   What   was  the  value  of   the  gift   which  was  < 
given  to  the  child  ?    It  appears  to  me  that  the  advance 
was  an  advance   of   property,  ^pHlich   was  subject  to  be 
charged  with  duty  in  a  certain  event.  That  event  having 
happened,  the   value   of   the  property  so  advanced  was  • 
less  the  amount   which  became  a  charge  upon  It   in  tb» 
event  whioh  happened,  and   therefore   the  amount  to  be^ 
brought  in  is  tlie  value,  after  deducting  this,  the  estate 
duty,  which   became   a   charge   upon   the  property  •»- 
first  given. 

[Solicitors — ^Montagu,  Mileham,  and  Montagu.] 

^Reported  bf  Paul  Btrxcklani>,  Esq.,  Bftrritt«r<at>LMr. 
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•<}oiirt  of  Appeal  (A.  L.  Smith,  )  1900. 

Colliiu,  and  Homer,  L.J  J.)    J  March  22. 

WILLIAMS  V.    LONDON  AND  NOBTH-WZSTEBN  BAIL  WAT 
COMPANY.* 

Bating  —  Kail  way  —  Partial  exemption — **  Land 
used  as  a  railway  for  public  conveyance  ** — 
Liverpool  Corporation  Act,  1893,  sec.  36. 
Decision  of  Divisional  Coart  (15  T7i«   Times 

L.R.,  409)  reversed. 

This  was  an  appeal  from  the  judgment  of  a  Divisional 
Court  (Mr.  Jostioe  Day  and  Mr  .  Justice  Lawrance)  on 
a  special  case  reported  in  16  The  TUmm  L.R., 
409  ;  [1899]  2  Q.B.,  197.  The  special  case  was 
stated  by  a  magistrate  for  the  city  of  Liverpool  on 
the  hearing  of  an  information  laid  by  the  collector  of 
rates  on  behalf  of  the  Liverpool  Corporation  for  the 
recovery  from  the  London  and  North-Westem  Railway 
■  Company  of  the  sum  assessed  on  them  in  a  rate  made 
under  the  Liverpool  Corporation  Act,  1893,  in  respect 
of  the  Brunswick  Docks  Qoods  Station  in  Sef ton -street. 
The  premises   in   question   consisted    of   a    substantial 

•  erection  comprising  a  covered  shed  open  at  one  side. 
Inside  the  walls  there  were   a   number   of  railway  lines 

•  comprising  sidings  and  platforms  which  were  used  for 
the  purpose  of  loading  or  unloading  railway  wagons 
with  goods.  There  were  also  turntables,  cranes,  a 
wei^-bridge,  and  small  offices.    There  was   also  in  the 

'  enclosure  some  land  used  for  carts  and  lorries  for  bring- 
ing goods  to  and  taking  them  from  the  premises.  The 
premises  were  situated  a  little  over  half  a  mile  from 
the  main  line  of  the  company.  They  were,  however, 
connected  with  the  main  line  of  the  company  at  the 
Wapping  Goods  Station  and  their  several  goods  stations 
along  the  line  of  docks  by  permission  having  been  given 
to  the  railway  company  by  the  Mersey  Docks  and 
Harbour  Board  to  use  their  (the  board's)  dock  railway, 
and  also  by  the  Liverpool  Corporation  having  given 
permission  to  the  railway  company  for  a  tramway  to  be 
laid  across  Sefton-street  connecting  the  premises  with 
the  dock  rails  there.  Goods  were  taken  to  the  premises 
and  brought  from  them  to  the  main  line  of  the  company 
in  railway  wagons  drawn  by  locomotives.  The  line  of 
rails  along  Sefton-street  was  constructed  by  the 
M«rsey  Docks  and  Harbour  Board  under  section  72  of 
the  Mersey  Docks  Acts  Consolidation  Act,  1858,  and 
was  governed  by  that  Act.    The   permission   to  lay  the 

.  lines  across  Sef  ton-street  was  granted  to  the  company 
by  the  corporation  under  section  100  of  the  Liverpool 
Improvement  and  Waterworks  Act,  1871,  and  was  re- 
vocable on  a  month's  notice,  lliere  was  no  line  of  rail- 
way belonging  to  the  railway  company  immediately  out- 
side the  premises  in  question.  There  were  eight  parallel 
lines  of  rails  in  the  shed,  each  being  40  yards  in 
length,  and  at  each  end  of  these  lines  of  rails  there  were 
turntables  and  a  line  of  rails  at  right  angles  to  the 
other  lines,  these  two  latter  lines  of  rails  connecting 
with  the  tramway  across  Sefton-street.  All  the  lines  of 
rails  in  the  premises  in  question  were  used  for  the 
conveyance  of  any  goods  which  the  public  sent  by  rail 
to  or  from  the  premises  in  question.  The  premises 
wer«  constructed  by  the  company  upon  land  acquired 
by  them  under  section  20  of  the  London  and  North- 
Westem  Railway  Act,  1896,  which  empowered  the 
railway  company  to  take  for  the  purpose  of  extending 
the  stations,  sidings,  warehouses,  coal  wharves,  dep6ts, 
and  other  aooommodation  of  the  company  for  miueral, 
goods,   and  cattle     traffic,    and   for     other     porposes 

•  conneoted  with  their  undertaking,  the  land  thereinafter 
described,  and  execute  the  works  and  exercise  the 
powers  thereinafter  mentioned.    The  rate  in  question  in 

*B«P0rttd  bf  W.  F.  BAaav,  Eaq.,  B»nistar^«t-La«. 


the  case  was  made  under  the  Liverpool  Corporation  Act, 
1893,  in  section  36,  subsection  (ii.)  of  whidi  there 
was  a  provision,  very  similar  to  that  in  section  211 
(1)  (6),  of  the  Public  Health  Act,  1875,  that  certain 
classes  of  property,  including  land  used  as  a  railway 
made  under  the  powers  of  any  Act  of  ParliilDent  for 
public  conveyance,  should  not  be  rated  to  such  rates  in 
any  greater  proportion  than  one-fourth  part  of  the  net 
annual  value.  The  company  were  rated  in  respect  of  the 
premises  above  described  on  the  full  net  annual  value. 
Tliey  refused  to  pay  the  sum  assessed  on  tbeos,  and 
the  present  proceedings  were  taken.  Before  the  magi- 
strate it  was  contended  on  behalf  of  the  company  that 
parts  of  the  premises  included  in  the  rate,  such,  for 
instance,  as  the  lines  of  rails,  turntables,  sidings,  and 
platforms,  together  with  the  portion  of  the  roof  cover- 
ing the  same,  were  within  the  partial  exemption  created 
by  section  36  of  the  Act  of  1893,  and  that,  as  in  the 
rate  no  exemption  had  been  allowed,  the  information 
ought  to  be  dismissed.  It  was  contended  for  the 
corporation  that  the  premises  were  not,  nor  were  any 
parts  thereof,  within  the  terms  of  the  partial  exemption, 
and  that  the  rate  was  duly  levied  and  recoverable.  The 
magistrate  was  of  opinion  that  the  premises  were  part  of 
the  railway  system  of  the  company,  and  that  such 
portion  thereof  as  consisted  of  railway  lines,  turntables, 
sidings,  and  platforms,  together  with  the  portion  of  the 
roof  covering  the  same,  came  within  the  terms  of  the 
partial  exemption  as  land  used  as  a  railway  made  under 
the  powers  of  an  Act  of  Parliament  for  public  con- 
veysnce,  and  that  the  company  should  be  rated  in 
respect  of  such  portions  on  one-fourth  part  of  tne  net 
annual  value  thereof,  and  that  as  regards  the  remainder 
of  the  premises  they  should  be  assessed  on  the  full 
annual  value,  and  he  dismissed  the  information,  subject 
to  the  present  case.  The  Divisional  Court  affirmed  the 
decision  of  the  magistrate.    Hie  corporation  appealed. 

Mr.  Balfour  Browne,  Q.C.,  Mr.  Honoratus  Lloyd,  and 
Mr.  R.  M.  Montgomery  appeared  for  the  corporation  ; 
Mr.  C.  A.  Russell,  Q.C.,  and  Mr.  Page,  Q.C.,  for  the 
railway  company. 

The  COUBT  allowed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  that  the  question 
was  whether  the  lines  of  rails  inside  this  shed  or  ware* 
house  or  goods  station,  whichever  it  might  be  caUed^ 
were  a  **  railway  ''  within  section  36,  subsection  (ii.)« 
of  the  Liverpool  Corporation  Act,  1893.  The  land  in 
question  was  acquired  by  the  railway  company  under 
section  20  of  their  Act  of  1896,  and  the  shed  or  ware* 
house  was  built  on  it,  and  eight  lines  of  rails*  each 
40  yards  in  length,  were  laid  inside  it,  and  each  end 
of  these  lines  of  rails  was  bounded  by  a  line  of  rails 
running  at  right  angles  thereto,  with  turntables  upon 
them,  thus  connecting  the  rails  in  the  shed  with  the 
tramway.  The  lines  in  the  shed  were  connected  with  the 
line  of  the  railway  company  at  Wapping  Station  and 
their  other  goods  stations  along  the  line  of  docks  hj 
running  over  the  dock  railway  belonging  to  the  Mersey 
Docks  and  Harbour  Board*  and  by  a  tramway  across 
Sefton-street,  which  the  railway  company  were  allowed 
to  make  under  a  licence  from  the  Corporation  of  Liver* 
pool.  This  lioenoe  was  revocable  on  one  month's  notice. 
The  railway  company  had  nothing  but  the  licence  of 
the  corporation  to  enable  them  to  have  access  for  their 
wagons  to  and  from  the  shed,  a  lioenoe  which  could  be 
terminated  on  one  month's  notice.  Supposing  there 
were  no  tramway,  no  one  would  say  that  the  lines  in  the 
shed  were  a  '*  railway."  The  connecting  tramway  wsa 
not  a  railway.  The  blot  upon  the  company's  case  was 
thot  they  had  not  got  a  line  of  railway  at  all,  only  bits 
of  rails  inside  a  shed.  Section  36,  subsection  (ii.),  of 
the  Act  of  1893  was  not  new  legisUtlon.  It  was  taken 
in  terms  from  section  211,  subsection  1  (6),  of  the 
Public   Health   Act,  1875,  which   itself  was  a  re-enact- 
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jnent  of  a  §imiUr  provision  in  the  Public  Health  Act, 
1848.  The  words  were  *'  lands  nted  as  a  railway  made 
under  the  powers  of  any  Act  of  Parliament  for  public 
conTeyanoe."  The  word  **  railway  '*  in  that  section 
meant  a  railway  well-known  as  such,  and  not  mere 
disjointed  bits  of  lines  in  a  shed  with  no  access  to  the 
railway  company's  line  of  railway  except  over  the  tram- 
way mttntioned.  In  his  lordship's  opinion  it  was  not  a 
**^  railway  "  at  all.  Upon  that  ground  he  based  his 
decision.  But  if  he  was  wrong  in  that,  in  his  opinion 
the  land  was  net  used  as  a  railway  *  *  made  under  the 
powers  of  any  Act  of  Parliament  for  public  convey- 
ance." Section  20  of  the  company's  Act  of  1896  only 
l^re  the  company  power  to  take  a  piece  of  land,  not  to 
make  a  railway  there  for  public  conveyance.  He  pre- 
ferred, however,  to  rest  his  decision  upon  the  first 
point.    The  appeal  would  therefore  be  allowed. 

Lord  Justice  Collins  was  of  the  same  opinion.  It 
was  admitted  that  the  rails  connecting  the  station  in 
question  with  the  company's  railway  were  not  a  **  rail- 
way,'* but  were  merely  a  tramway.  Therefore,  the  rails 
in  the  station  were  not  physically  connected  by  means 
of  a  railway  line  with  the  company's  railway.  Accord- 
ingly, it  had  to  be  contended  on  behalf  of  the 
railway  company  that  the  system  of  rails  in  the 
-shed  or  station  in  question  was  a  *'  railway."  He 
(the  Lord  Justice)  could  not  say  that  those  lines 
of  rails  in  an  area  40  yards  square  were  a  *'  railway," 
much  less  a  railway  *'  made  under  the  powers  of  any 
Act  of  Parliament  for  public  conveyance. ' '  The  company 
took  no  powers  in  their  Act  to  charge  for  public  con- 
veyance over  the  lines  in  question,  nor  did  the  Act 
confer  on  the  public  any  rights  of  public  conveyance. 
Section  20  of  the  company's  Act  of  1896  simply  gave 
>power  to  the  company  to  take  the  land  as  an  accessory 
to  the  existing  railway,  and  did  not  confer  power  to 
make  a  railway  there.  Therefore  the  works  on  this  piece 
>of  land  were  not  constructed  under  the  powers  of  an 
Act  of  Parliament  for  public  conveyance. 

LiOBD  Justice  Romsb  agreed ^  though  he  felt  con- 
siderable doubt  upon  the  point. 

[Solicitors— F.  Venn  and  Co.,  for  H.  B.  Clare,  Liver- 
pool, for  the  corporation  ;  C.  H.  Mason,  for  the  rail- 
way company.] 
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UBIVSB  V.  LONDON  AND   KOBTH-WESTEBN  BAIL  WAY 
COMPANY.* 

Railway— Ticket — Conditions— Unpunctnality   of 
trains — ^Loss  covered  by  the  conditions. 


This  was  an  appeal  by  the  plaintiff  from  the  decision 
•of  the  Divisional  Court  (Mr.  Justice  Day  and  Mr. 
Justice  Lawranoe)  affirming  the  judgment  of  the  Judge 
«f  the  Comity  Court  of  Bloomsbory,  who  gave  judgment 
for  the  defendants,  llie  case  is  reported  in  The  TifM9 
of  Jime  12.  Hie  plaintiff  was  the  proprietor  of  a 
jEDiiaical  touring  company,  which  was  travelling  in  the 
North  of  England.  They  had  finished  an  engagement 
at  Plrescot,  and  were  intending  to  perform  on  February  28 
at  a  place  near  Miller's  Dale.  To  get  from  Prescot  to 
Buxton,  where  they  had  to  change,  they  had  to  travel 
by  the  defendants'  line,  and  at  Buxton  they  had  to 
•change  to  the  Midland  Railway.  The  stationmaster  at 
Prescot  arranged  with  the  plaintiff  that  the  company 
-should  be  taken  to  Buxton  in  a  special  carriage,  and 
'OB   looking   at   the   time   tables  the  stationmaster  said 
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that  the  train  would  be  in  time  to  catch  the  train  there. 
The  plaintiff  accordingly  took  tickets  for  himself  and 
his  company  to  Buxton  on  the  defendants'  line.  They 
left  Prescot  next  day  at  9  30  in  the  morning,  and  were 
due  to  arrive  at  Warrington  Station  at  10  27.  The  train 
for  Buxton  was  due  to  leave  Warrington  at  10  46.  The 
train  in  which  the  plaintiff  was  travelling  arrived  at  the 
high-level  station  at  Warrington  at  10  41,  when  the 
special  carriage  had  to  be  shunted  on  to  the  low- level 
station,  from  which  the  Buxton  train  started.  Before 
the  carriage  could  be  shunted  the  10  46  train  for  Buxton 
had  gone.  There  was  no  train  after  that  for  three 
hours.  The  carriage  was  then  shunted  to  a  siding, 
where  it  was  left  for  three  hours.  The  consequence  was 
that  they  did  not  arrive  at  Buxton  until  5  20,  too  late 
to  catch  the  train  to  Miller's  Dale  in  time  to  give  a 
performance  that  night.  The  Judge  of  the  County 
Court  held  that  under  the  conditions  in  Uieir  time  table 
the  defendants  were  not  liable.  The  condition  in  question, 
to  which  passengers  were  referred  on  the  back  of  the 
tickets,  was  as  follows  :— **  Time  Bills.— The  published 
train  bills  of  this  company  are  only  intended  to  fix  the 
time  at  which  passengers  may  be  certain  to  obtain  their 
tickets  for  any  journey  from  the  various  stations,  it 
being  understood  that  the  trains  shall  not  start  before 
the  appointed  time.  The  directors  give  notice  that  the 
company  do  not  undertake  that  the  trains  shall  start  or 
arrive  at  the  time  specified  in  the  bills,  nor  will  they  be 
accountable  for  any  loss  or  inconvenience  or  injury 
which  may  arise  from  delays  or  detention.  The  right 
to  stop  the  trains  at  any  station  on  the  lines,  althoogh 
not  marked  as  a  stopping  station,  is  reserved.''  Hie 
Divisional  Court  affirmed  the  judgment  of  the  County 
Court  JudgB,  and  gave  leave  to  appeal. 

Mr.  F.  Watt  appeared  for  the  plaintiff  ;  Mr. 
Montague  Shearman  a^qpeared  for  the  defendants. 

**  Le  Blanche  v.  London  and  North- West  em  Railway 
Company  "  (1  C.P.D.,  286)  ;  *•  Woodgate  r.  Great 
Western  Railway  Company  "  (61  li.T.,  N.6.,  826); 
**  McCarten  v.  North- Bastem  Railway  Company  " 
(54  L.J,,  Q.B.,  441)  were  referred  to. 

The  CouBT  dismissed  the  appeal. 

liOBD  Justice  A.  L.  Smith  said  that  when  the  train 
in  which  the  plaintiff  and  his  company  were  tn^velling 
arrived  at  Warrington  there  were  only  five  minutes  in 
which  to  uncouple  the  special  carriage  from  the  train 
and  shont  it  from  the  high-level  to  the  low-level 
station  in  order  to  attach  it  to  the  Buxton  train. 
Apparently  there  was  no  time  to  perform  that  opera- 
tion. The  consequenoe  was  that  the  plaintiff  and  his 
company  were  delayed  and  did  not  reach  Buxton  in 
time  to  catch  a  train  from  there  on  the  Midland  Rail* 
way  to  Miller's  Dale  so  as  to  enable  them  to  hold  their 
performance  that  night.  The  plaintiff  thereupon  sued 
the  defendants  to  recover  damages,  and  the  defendants 
in  their  defence  set  up  the  condition,  which  it  was 
admitted  was  binding  on  the  plaintiff.  The  defendants  by 
the  condition  said  that  they  would  not  undertake  thi^t 
the  trains  would  arrive  at  the  times  stated  in  their  time 
tables,  nor  would  they  be  sccoontable  for  any  loss  or 
inconvenience  or  injury  arbing  from  delays  or  detention. 
The  plaintiff's  loss  was  undoubtedly  caused  by  the 
delay  in  arriving  at  Warrington  and  the  consequent 
detention  there.  The  loss  so  caused  was  covered  by  the 
condition.  Assuming,  though  he  did  not  mean  to  decide 
it,  that  the  condition  did  not  corer  negligence  on  the 
part  of  the  defendants,  there  was  here  no  evidence  of 
negligence  either  in  the  late  arrival  of  the  train  at 
Warrington  or  in  not  shunting  the  carriage  there  in 
time  to  catch  the  Buxton  train.  The  appeal  must  there- 
fore be  dismissed. 

Lord  Justice  Collins  and  Lord  Justice  Romer 
concurred. 
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GALDEB  V.  ALEXAXDEB.* 


Land — Action  top  recovery  of — Title  by  possession 
—Devisable  interest — ^Ejectment. 


This  was  an  action  of  ejectment  bronght  to  recover 
possession  of  a  freehold  house  in  Berwick-upon-Tweed. 
The  defence  was  that  the  defendant  was  in  possession 
of  the  premises. 

Mr.  F.  T.  Duka  appeared  for  the  plaintiff,  and  Mr. 
E.  Pollock  and  Mr.  Henn  Collins  for  the  defendant. 

The  plaintiff's  case  was  that  one  Henry  Calder  took 
possession  of  the  premises  in  1863  on  the  death  of  his 
father,  and  remained  in  possession  until  his  death  in 
1876.  By  his  will  and  codicil  he  derised  the 
property  to  his  two  sisters  and  his  niece  respectively  for 
life,  and  after  the  death  of  the  survivor  to  his  nej^ew, 
Henry  Calder.  Henry  Calder,  the  testator,  in  fact  had 
no  title  to  the  premises,  the  property  having  been  left 
by  their  father  to  his  brother  David.  David,  however, 
asserted  no  title  to  the  property,  since  the  house  had 
been  built  with  Henry's  money,  and  allowed  the 
testator  and  the  persons  claiming  under  his  will  to 
remain  in  possession.  On  the  death  of  Henry,  the 
testator,  the  first  tenant  for  life  proved  his  will,  and 
she  and  her  sister  and  niece  lived  in  the  premises  ontil 
the  death  of  the  last  survivor,  which  took  place  in  1898. 
It  was  admitted  that  the  defendant,  who  was  a 
step-son  of  one  of  the  tenants  for  life,  lived  for 
part  of  the  time  with  them,  and  had  remained  in 
possession  of  the  premises  until  the  present  time. 
Henry  Calder  the  nephew,  who  was  entitled  to  the 
reversion  in  fee  under  the  will  of  Henry  Calder,  the 
testator,  died  durinf  the  lifetime  of  the  tenants  for 
life,  intestate  and  a  bachelor,  and  his  father  took  out 
administration  of  the  estate,  and  as  heir  at  law  con- 
veyed the  premises  to  his  son,  David  Calder,  the 
younger,  the  plaintiff  in  this  action. 

Mr.  Duka,  on  behalf  of  the  plaintiff,  oontended  that 
a  person  in  possession  ot  property  has  a  devisable  in- 
terest in  it,  and  that  such  devisable  interest,  with  the 
addition  of  the  necessary  period  of  holding  by  the 
devisees  under  his  will  to  make  up  20  years,  clothed 
these  persons  with  a  complete  statutory  title  which 
was  good  against  all  the  world  ;  that  Henry, 
having  been  in  possession  of  the  premises  for  18 
years,  and  the  property  having  been  held  by  the 
tenants  for  life  under  his  will  since  the  date  of  his 
death,  therefore  altogether  they,  with  the  plaintiff, had, 
since  the  commencement  of  the  adverse  possession,  been 
in  possession  of  the  property  for  20  years,  and  a  com- 
plete statutory  title  had  in  consequence  been  acquired. 
He  cited  the  cases  of  **  Asher  v.  Wbitlock  "  (L.R.,  1 
Q.B.,  1)  and  *»  Boanl  v.  Board  "  (L.R.,  9  Q.B.,  p.  48). 

On  behalf  of  the  defendant,  Mr.  Pollock  contended 
that  the  possession  of  all  the  people  who  had  owned 
the  propeity  was  adverse  to  each  other  and  conse- 
quently none  of  them  acquired  a  statutory  title  ;  that 
no  one  could  turn  the  defendant  out  who  could  not  show 
a  superior  title  ;  and  that  neither  Henry  Calder  nor  any 
ono  claiming  under  him  oould  acquire  such  a  title 
because  they  knew  that  there  was  a  superior  title  vested 
in  the  elder  Dand  under  his  father's  will,  and  knowing 
that  fact  they  could  not  have  intended  to  recognize 
the  devise  ander  Henry's  will,  but  most  have  meant  to 
bold  adversely. 

His  Lordship  held,  on  the  authority  of  "  Asher 
V.  Whitlock,"  that  the  possession  of  Henry  Calder, 
the  testator,  was  adverse  to  his  brother  David,  and 
that  the  interest  was  devisable  by  him  by  will  ;   that  he 
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had  exercised  his  power  of  devising  it ;  that  his  sisters  had 
taken  possession  under  that  will  and  had  recognized  it,. 
and  that  therefore  a  statutory  title  had  been  aoauired  in 
Henry  and  his  devisees  ;  that  the  remainderman's 
title  accrued  on  the  death  of  the  last  tenant  for  life  in 
1898,  and  the  plaintiff,  having  established  his  title  to 
the  remainderman's  interest  in  the  property,  was  entitled 
to  recover  possession  of  the  premises  with  mesne  profits  r 
and  he  therefore  gave  judgment  for  the  plaintiff  with 
costs. 

[Solicitors— John  Clear,  for  the  plaintiff ;  C.  Bromley, 
for  James  Gray,  Berwick-on-Tweed,  for  the  defendant.} 
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IN  BE  WOODD— KX  PABTK  KINO.* 

Bankruptcy  —  Stockbroker  —  Defaulter — Surplus 
in  hands  of  official  assignee  of  Stock  Exchange 
— ^Differences  due  to  and  from  customers — ^Title 
of  trustee  in  bankruptcy. 


These  were  two  applications  by  the  trustee  in  bank- 
ruptcy of  one  Basil  Woodd,  and  raised  important  ques- 
tions affecting  the  position  of  the  ofiioial  assignee  of  the 
Stock  Exchange  and  the  right  of  members  of  the 
Exchange,  creditors  of  the  bankrupt,  to  be  paid  in 
priority  to  the  outside  creditors  of  the  bankrupt  under 
these  circumstances.  On  Deeember  29,  1898,  Basil 
Woodd,  being  then  a  broker  on  the  Stock  Exchange, 
absconded  owing  large  outside  liabilities.  On  Decem- 
ber 30,  1898,  he  was  ojfficially  declared  a  defaults  on- 
the  Exchange,  and  thereupon  the  ojfficial  assignee  of  the 
Exchange,  in  accordance  with  the  rules  of  the  Exchange, 
closed  all.  Basil  Woodd 's  transactions  on  the  Exchange 
that  day  (which  happened  to  be  pay  day),  and 
received  and  paid  all  sums  due  to  or  from  Basil  Woodd 
on  that  day,  with  the  result  that  a  surplus  of  about 
£650  remained  in  the  hands  of  the  oifficial  assignee. 
Amongst  the  sums  so  received  by  the  ofi&cial  assignee  was 
a  sum  of  £1,262  15s.  2d.  due  by  Messrs.  Driver  and 
Co.,  jobbers  on  the  Exchange,  to  Basil  Woodd  ;  and  a 
sum  of  £117  15s.  2d.  representing  cheques  sent  by  out- 
side clients  of  Basil  Woodd  to  him  on  December  30  to 
pay  for  certain  transactions  on  the  Exchange.  In 
January,  1899,  Basil  Woodd  was  adjudicated  a  bank- 
rupt, and  under  the  bankruptcy  laws  the  title  of  his 
trustee  in  bankruptcy  related  back  to  the  previous 
December  29.  The  trustee  now  claimed  payment  of  the 
£117  15s.  2d.  from  the  official  assignee*  and  of  the 
£1,262  15s.  2d.  from  the  official  assignee  and  aUo  from 
Driver  and  Co.,  on  the  ground  that  these  two  sums- 
were  mere  book  debts  of  the  bankrupt  and  vested  in  his 
trustee  in  bankruptcy  for  the  benefit  of  the  general 
body  of  his  creditors.  The  official  assignee  was  willing 
to  hand  over  the  surplus  of  £650,  but  resisted  the  pay- 
ment of  the  two  sums  in  qnestion  and  relied  on  the 
rules  and  custom  of  the  Stock  Exchange.  The  other 
material  facts  are  fully  statod  in  the  considered  judg- 
ment of  the  Court  given  below. 

Mr.  H.  Reed,  Q.C.,  and  Mr.  Muir  Mackensist 
appeared  for  the  trustee  in  bankruptey  ;  Mr.  Rufns 
Isaacs,  Q.C.,  Mr.  Danckwerts,  Q.C.,  and  Mr.  Vaoghaa 
Williams  appeared  for  the  official  assignee  and  also  for 
Driver  and  Co. 

Mb.  Justice  W^bight.— The  bankrupt  Woodd  was  » 
broker  on  the  London  Stock  Exchange.  He  committed 
an  act  of  bankruptey  on  December  29,  1898,  and  ontha 
following  day  he  was  declared  a  defaulter  on  the 
Exchange.  A  receiving  order  was  made  on  January  S«. 
1899,  on  a  creditor's  petition   foonded   on   the   act  of. 
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baakniptey  of  Deeember  29.  At  the  date  of  the  act  of 
liankraptcj  certain  outside  clients  of  Woodd's  owed  to 
him,  or  through  him  to  jobbers  on  the  Exchange,  certain 
moneys  ;  and,  on  the  other  hand,  other  outside  clients 
'Of  his  had  become  entitled  to  be  paid  other  moneys  by 
him,  or  through  him  by  jobbers  on  the  Exdiange.  On 
his  becoming  a  defaulter  the  official  assignee  of  the 
Stock  Etxehange,  in  accordance  with  the  rules  and 
practice  of  that  institution,  collected  the  moneys  of 
both  kinds  for  distribution  in  the  Stock  Exchange 
liquidation  ;  and  the  question  is  whether  upon  bank- 
ruptcy supervening  the  bankrupt's  trustee  in  bankruptcy 
has  beeome  entitled  to  both  or  either  of  those  sums,  or 
aaj  and  what  portion  of  them.  It  is  stated  and  not 
denied  that  the  official  assignee  when  he  collected  the 
moneys  knew  of  the  act  of  bankruptcy.  I  will  take  first 
the  sum  of  £1,262  15s.  2d.,  which  has  been  paid  to  the 
official  assignee  at  his  request  by  Messrs.  Driver  and 
Co.,  jobbers  on  the  Stock  Exchange,  and  in  respect  of 
which  the  bankrupt's  trustee  asks  for  orders  against 
•both  the  official  assignee  and  Messrs.  Driver  and  Co. 
Here  these  jobbers  had  differences  to  pay  to  or  through 
the  bankrupt.  The  first  item  in  this  account  relates  to 
transactions  for  one  Button,  an  outside  client  of 
Woodd's,  who  on  Button's  instructions  had  bought  for 
him  certain  quantities  of  stocks  from  Driver  and  Co. 
and  had  sold  for  him  identical  quantities  of  the  same 
•stocks  to  Driver  and  Co.  or  another  jobber  named 
Miles.  One  of  these  transactions  was  a  purchase  of  250 
Denver  stock  from  Driver  and  Co.  and  a  sale  of  the 
same  quantity  of  the  same  stock  to  Miles,  with  the 
lesnlt  that  a  difference  of  £134  7s.  fid.  became  payable 
by  Miles  to  the  bankrupt  for  Button.  Other  similar 
transactions  made  up  the  total  amount  to  be  received 
for  Button  by  Woodd  to  £286  8s.  9d.  Upon  Woodd's 
default  the  official  assignee  of  the  Stock  Exchange  made 
tip  accounts  in  the  usual  way  between  Driver  and  Co. 
and  Woodd,  and  between  Miles  and  Woodd.  In  the 
account  so  made  up  as  between  Driver  and  Co.  and 
Woodd  the  provisional,  or  *'  making  up,"  price,which  is 
always  adopted  as  the  common  denominator  for  conve- 
nience of  brokers  and  jobbers  in  the  circulation  ajid 
adjustment  of  the  **  tickets,"  happened  to  be  con- 
siderably higher  than  the  actual  prices  at  which  Button 
bought  or  sold,  and  the  effect  of  this  was  tliat,  in  the 
provisional  account  made  up  as  between  Driver  and  Co. 
and  Woodd,  Driver,  and  Co.  had  to  account  provisionally 
to  Woodd  for  about  £1.^7  more  than  Woodd  had  to  pay 
fluiton.  This  £187  would  not,  in  the  ordinary  course 
of  things,  have  belonged  to  Woodd  at  all  as  a 
consequence  of  these  transactions.  If  he  had  received 
it  be  would  have  held  it  to  be  accounted  for 
to  the  persons  entitled  according  to  the  actual 
-prices  at  which  bargains  had  been  made,  who 
might  be  strangers  to  any  contracts  of  Woodd's,  or  of 
Button's,  or  of  Miles'.  Pending  the  private  settlements 
between  all  the  parties  to  these  or  to  the  intermediate 
eontrmcts,  Woodd  would  have  held  the  £137  provision- 
ally, but  only  provisionally,  for  Miles.  This  sum 
eeems  to  me  to  be  a  purely  artificial  fund  temporarily 
created  for  a  special  and  temporary  purpose,  and  not 
shown  to  be  in  any  sense  the  property  of  the  bankrupt 
or  of  any  of  his  clients,  and  the  principle  of  the  case  of 
*• /»  re  Plumbly  "  ([1880118  Ch.D.,  667)  seems  to 
me  to  be  applicable  a  fortiori^  and  the  trustee's  claim 
fails  as  to  this.  If  it  should  turn  out  that  the  bank- 
rupt was  entitled  to  receive  any  portion  of  this  amount 
from  other  jobbers  on  the  settlement  of  his  accounts 
with  them  respectively  the  trustee's  claim  will  be 
against  them.  The  remainder  of  the  £1,262  158.  2d.  is 
partly  made  up  of  the  £286  8s.  9d.  due  to  Button. 
This  amount  the  trustee  has  received  under  a  judgment 
of  Mr.  Justice  Phillimore's  and  no  further  order  need  be 
B  as  to  it.  There  remains  £818  15s.  supposed  to  hare 


become  due  to  one  Gunnb,an  outside  client  of  Woodd's, 
upon  transactions  similar  to  those  in  Button's  case, 
but  which  has  not  yet  been  claimed  by  Gunnis  from  the 
official  assignee  or,  as  I  understand,  from  Driver  and 
Ce.  I  am  of  opinion  that  this  sum,  if  it  had  come  to 
Woodd's  hands,  would  not  have  been  held  by  him  in 
a  fiduciary  capacity  for  Gunnis  or  subject  to  any  charge 
in  favour  of  Gunnis.  As  between  Woodd  and  Driver 
and  Co.,  Woodd  was  a  mere  creditor  of  Driver  and  Co. 
for  the  balance  of  differences  on  a  number  of  transac- 
tions which  were  not  meant  on  either  side  to  be  carried 
out  in  any  other  way  than  by  cancellation  pro  tanto  of 
one  bargain  by  another  made  with  the  same  or  a  diffe- 
reut  jobber,  and  the  ultimate  payment  by  one  or  other 
of  them  of  the  difference  only,  as  between  themselves 
they  are  principals  in  fact  as  well  as  by  the  rules  and 
practice  of  the  Stock  Exchange,  and  the  money  re- 
ceivable by  Woodd  from  a  particular  jobber  would  not 
in  fact  or  by  the  rules  of  the  Stock  Exchange  be  appro- 
priated by  tiiat  jobber  for  the  benefit  of  any  particular 
client  of  Woodd's.  As  between  Gunnis  and  Woodd, 
again,  Gunnis  never  placed  in  Woodd's  hands  any  shares 
so  as  to  be  entitled  specifically  to  the  proceeds  of 
them,  nor  any  money  so  as  to  be  specifically  entitled  to 
any  shares  to  be  bought  with  it.  Be  must  be  taken  to 
have  agreed  that  tho  differences  should  be  settled  in 
the  way  usual  on  the  Stock  Exchange  on  speculative 
transactions,  and  to  have  agreed  to  take  payment,  not  out 
of  a  specific  fund  resulting  from  a  particular  transaction 
with  a  particular  jobber  for  t^e  sale  of  a  particular  parcel 
of  stock,  but  out  of  a  balance  resulting  from  the  aggregate 
of  his  transactions  through  Woodd  with  various  jobbers 
for  the  end  December  account.  Be  must  be  taken 
therefore  to  have  authorized  Woodd  to  receive  and  pay 
money  for  him,  and  to  set  off  losses  to  one  joU>er 
against  gains  from  another,  and  to  have  agreed  to  be 
merely  a  creditor  of  Woodd  for  the  general  balance,  if 
any,  in  his  O'^n  favour,  and  not  even  a  creditor  for  the 
gain  upon  a  particular  bargain,  if  on  the  whole  aocount 
the  balance  should  be  against  him.  This  view  of  the 
transactions  in  fact  and  in  law  has  already  been  taken 
by  Phillimore,  J.,  in  relation  to  th<s  very  matter  in 
•'  King  V.  Button  "  ([1899]  2  Q.B.,  655)  ;  and  it  seems 
to  me  that  in  the  case  of  *'  May  and  Bart  v.  Angeli  " 
in  the  Bouse  of  Lords,  which  was  there  decided 
in  August,  1898,  but  is  said  not  to  be  reported 
except  in  14  The  Times  L.R.,  551,  a  substantially 
similar  view  was  adopted  in  similar  transactions. 
Further,  even  if  it  could  be  held  that  the  money  due 
from  Driver  anl  Co.  would,  on  reaching  the  bank- 
rupt's hands,  have  been  subject  to  a  charge  in  favour 
of  Gunnis,  to  the  extent  of  his  claim,  it  does  not  follow 
that  the  contention  of  the  official  assignee  ought  to 
prevail*  In  transactions  of  this  kind.  Driver  and  Co« 
could  not  have  discharged  themselves  as  against  Woodd, 
nor  discharged  Woodd  as  against  Gunpis,  by  paying  to 
Gunnis  a  sum  to  which,  as  between  Gunnis  and  Woodd, 
Gunnis  might  have  no  title  and  could  not,  by  the  course 
of  business,  have  any  title  until  the  accounts  were 
settled.  The  trustee  therefore  is  entitled  to  the  fund  in 
the  first  instance, and  it  is  he  who  must  give  effect  to  any 
charge  which  may  be  found  to  attach  to  it.  The  question 
remains  against  whom  should  the  order  be  made  for  the 
repayment  of  the  £818  15s.  Driver  and  Co.  no  doubt 
failed  to  discharge  themselves  by  paying  the  official 
assignee  ;  but  the  trustee  has  claimed  from  the  official 
assignee  the  money  so  paid,  and  has  received  part  of 
it— namely,  the  £286  8s.  9d. ,  and  has,  so  far,  adopted 
and  approved  the  payment  to  the  offieial  assignee,  and 
I  think  ought  to  look  to  him  for  the  balance.  At  any 
rate,  it  is  the  practice  of  this  Court  to  look  in  the  first 
instance  to  the  person  into  whose  hands  the  fund  is 
traced,  unless  he  has  paid  it  away  In  ignorance  of  the 
*  bankruptcy  ;  and  if  the  money  oan  properly  be  got  from 
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the  official  aasignee.  Driver  and  Co.  ought  not  to  bo 
made  to  pay  it  again.  I  think  it  ean  be  roooyered  from 
the  official  assignee.  Under  section  50  of  the  Bank- 
ruptcy Act,  1888,  the  bankrupt's  right  to  recoTer  it 
from  DriTer  and  Go.  is  to  be  deemed  to  have  been 
duly  assigned  to  the  trustee,  who,  by  the  same  section, 
has  the  rights  of  a  receiyer  appointed  by  the  High 
Court,  and  the  official  assignee  cannot  as  against  the 
trustee  hold  the  fund  produced  by  the  statutory  assign- 
ment. Possibly  also  within  the  meaning  of  subsection  (6) 
of  the  same  section  he  might  be  treated  as  holding  the 
money  as  agent  for  the  bankrupt,  and  therefore  for  the 
trustee.  I  think  there  must  be  an  order  against  the 
official  assignee  for  the  £818  158.  As  regards  Driyer 
and  Co.,  the  application  may  stand  over,  with  liberty 
to  the  trustee  to  apply  further.  I  take  now  the  claim 
to  the  £117  15s.  2d.,  which  is  made  up  of  sums  due  to 
Woodd,  or  to  jobbers,  instead  of  from  them.  Hie 
largest  of  the  items  making  up  this  amount  is  a  sum  of 
£82  148.  2d.,  which  was  sent  by  cheque  to  Woodd 's 
order  on  December  30,  1898,  by  one  Chapman,  as  the 
result  of  the  following'  transactioDS.  Chapman  was  an 
outside  client  of  Woodd  ^s,  and  he  instructed  Woodd  at 
the  mid-December  account  to  carry  oyer  for  him  certain 
stock,  and  Woodd  accordingly,  by  a  contract  with  a 
jobber  named  Brandauer,  carried  the  stock  over,  and 
Chapman  became  liable  to  pay  on  December  30 
£7,991  9s.  8d.  On  December  20  Chapman  instructed 
Woodd  to  sell  for  him  the  same  amount  of  the  same 
stock,  and  Woodd  aecordingly  sold  to  a  jobber  named 
Miles,  and  thereupon  Chapman  became  entitled  to 
receive  from  Miles  on  December  30  £7,849  19s., 
or  £111  lOs.  8d.  less  than  he  had  to  pay  to 
Brandauer.  The  account  sent  to  him  by  Woodd 
debited  him  with  this  loss,  but  credited  him  with 
£58  168.  6d.,  the  profit  on  a  previous  speculation, 
leaving  the  balance  due  from  Chapman  of  £82  148.  2d., 
for  which  the  cheque  was  sent  on  December  30.  On 
Woodd 's  default  on  that  day  the  official  assignee  of  the 
Stock  Exchange  obtained  endorsement  and  delivery  of 
the  cheque  from  Woodd 's  authorised  clerk,  and  asserts 
the  right  to  treat  it  as  money  belonging  to  Brandauer 
and  apply  it  under  those  rules  in  discharge  of  the  claims 
of  Brandauer  and  other  members  of  the  Stock  Bxchanire. 
The  other  item  in  depute  is  a  sum  of  £29  10s.,  paid  by 
Kirkland  to  Woodd  for  differences  on  bargains  with  a 
jobber  named  Foot.  In  these  cases  the  same  considera- 
tions are  applicable  as  in  the  case  of  Gunnis.  The 
£82  14s.  2d.  was  not  paid  by  Chapman  as  part  of 
£7,991  98.  8d.,  but  as  a  mere  difference,  not  specifically 
for  Brandauer,  but  for  whoever  might  be  found  con- 
cerned on  the  settlement  of  accounts.  Chapman  could 
not  in  such  a  transaction  have  discharged  himself  as 
against  Woodd  by  paying  Brandauer,  for  the  contract 
between  Chapman  and  Woodd  waa  that  Chapman  should 
be  liable  to  Woodd  for  the  balance  of  differences.  Nor 
by  the  contract  between  Brandauer  and  Woodd  could 
Brandauer  be  entitled  to  anything  unless,  upon  the 
settlement  as  between  them,  the  differences  should  be 
found  to  be  in  favour  of  Brandauer.  Chapman  and 
Kirkland  discharged  themselves  by  paying  Woodd  in  the 
ordinary  course  of  business  and  without  notice  of  any 
ast  of  bankruptcy,  and  the  official  assignee  must  hand 
over  the  proceeds  of  the  cheques  which  he  intercepted. 

[Solicitors — ^Bllis,    Bickersteth,     and   Co.  ;     Travers 
Smith,  Braithwaite,  and  Robinson.] 
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THOMSON  V.  LORD  CLA.NMOBBIS  AND  OTHSBS.* 

Limitations,  Statute  of— 3  and  4  Will.  IV.,  c.  42. 
*Reportod  by  W.  L.  Cabell,  Esq.,  Barriiter-at-Law. 


Actions  against  directors  under  the  Directors* 
Liability  Act,  1890,  are  not  within  the  Statute- 
of  Limitations,  3  and  4  Will.  H'.,  c.  42. 

Decision  of  Kckewich,  J.  (15  TJie  Times  L.R.^ 
502),afQrmed. 


This  was  an  appeal  against  a  decision  of  Mr.  Justice 
Kekewich's  (reported  in  The  Timei  of  July  28  last,  and 
in  15  The  7»m«ff  L.R.,  p.  502).  The  case  srose 
under  the  Directors'  Liability  Act,  1890,  which  renders 
directors  and  promoters  of  a  company  liable  for  untrue- 
statements  in  the  prospectus.  The  action  was  brought 
by  Mr.  Joseph  Thomson,  a  shareholder  in  the  British 
Goldfields  of  West  Africa  (Limited),  a  company  now  in 
liquidation,  against  Lord  Clanmorris,  Colonel  A.  Braro, 
and  Messrs.  B.  C.  Hargreaves,  J.  E.  D.  Mackenzie,  and 
J.  W.  Wilson,  the  directors  of  the  company,  and  Sir 
Alfred  Kirby,  its  promoter,  and  it  claimed  compensa- 
tion under  the  Direotprft'  Liability  Act,  1890,  and 
damages,  on  the  ground  of  alleged  miarepresentatiooa 
in  the  pro.spectus.  On  August  22,  1895,  the  defendants 
issued  a  prospectus,  with  a  map,  inviting  applications 
for  shares.  It  stated,  ititer  alia — {a)  that  the  company 
had  been  formed  to  acquire  and  work  valuable  con- 
cessions for  gold,  timber,  &c.,  in  the  district  of 
Appolonia,  in  the  Gold  Coast  Colony,  of  about  7,000 
square  miles  in  extent.  This  was  the  misstatement 
mainly  relied  upon  and  that  on  which  Mr.  Justice  Keke* 
wich,  to  a  great  extent,  based  his  decision.  The 
plaintiff  said  that  on  the  faith  of  the  statements  he,  on 
August  28,  1895,  applied  for  100  shares  in  the  company 
and  paid  £12  10s.,  being  28.  6d.  per  share,  on  applica- 
tion, in  accordance  with  the  terms  of  the  prospectus, 
and  that  on  August  29  100  shares  were  allotted  to  him,, 
he  paying  the  further  sum  of  £37  lOs.  due  on  allotment. 
He  eyentually  paid  for  his  shares  in  full,  bis  last  call  of 
£25  being  paid  to  the  liquidator  in  November,  1898.  With 
regard  to  the  statements  in  the  prospectus,  he  alleged,  as 
to  (a),  that  the  concessions  were  not  valuable,  that  only 
a  portion  of  them  was  in  Appolonia,  and  that 
instead  of  being  7,000  square  miles  in  extent 
they  were  only  about  700.  On  January  12,  1898, 
an  order  was  made  to  wind  up  the  company.  The 
plaintiff  said  that  the  alleged  misrepresentations  were 
made  by  the  defendants  recklessly  and  without  knowing, 
or  caring  whether  the  same  were  true  or  false,  and  that 
they  had  no  reasonable  ground  for  believing  the  state- 
ments to  be  true.  On  December  9,  1898,  the  plaintiff 
issued  the  writ  in  this  action,  claiming  the  relief  above 
stated,  llie  defendants,  the  directors,  denied  the 
plaintiff's  allegations  and  submitted  that  the  statement 
of  claim  disclosed  no  cause  of  action  against  them,  that 
it  did  not  allege  any  fraud,  and  that  in  tiie  absence  of 
fraud  the  plaintiff  was  not  entitled  to  the  relief 
claimed.  They  also  contended  that  in  respect  of  each 
of  the  statements  in  the  prospectus  they  tad  complied 
with  the  requirements  of  section  3  of  the  Directors' 
Liability  Act,  1890,  so  as  to  absolve  them  from  liability. 
They  also  insisted  that  the  action  had  not  been  com- 
menced within  two  years  after  the  plaintiff's  cause  of 
action  (if  any)  arose,  and  therefore  the  claim  was  barred 
by  the  statute  3  and  4  William  IV.,  c.  42,  section  3. 
Sir  Alfred  Kirby  did  not  appear.  Section  3  of  the  Act 
of  William  IV.  provides  {tTiier  alia)  that  **  all  aetions 
for  penalties,  damages,  or  sums  of  money  given  to  the 
party  grieved  by  any  statute  now  or  hereafter  to  be  in 
force  shall  be  commenced  and  sued  within  the  time  and 
limitation  hereinafter  expressed  and  not  after  " — ^thai  itr 
**  within  two  years  after  the  ciause  of  such  actions  or 
suits,  but  not  after.''  By  section  8  of  the  Act  of  1890, 
'*  every  person  who  is  a  director  of  the  company  at  the- 
time  of  the  issue  "  of  a  prospectus  inviting  persons  to 
subscribe  for  shares  "  shall    be  liable  to  pay  compensa* 
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tion  to  all  penonc  who  shall  suhscribe  for  any  shares 
•  •  .  on  the  faith  of  soch  prospectas  .  .  .  for 
the  loss  or  damage  they  may  have  sostained  by  reason 
of  any  nntme  statement  in  the  prospectus/'  unless  it 
is  proTed  (inter  eUia)  **  that  he  bad  reasonable  grotmd 
to  beliere,  and  did  ap  to  the  time  of  the  allotment  of 
the  shares  believe,  that  the  statement  was  tnie/' 
Mr.  Justice  Kekewiefa  held  that  section  8  of  the 
Aet  of  T^liam  IV.  did  not  apply  to  such  an  action, 
and  that  it  was  commenced  in  time.  He  also  held  that 
the  statements  in  the  prospectus  were  nntme  in  fact, 
and  that  the  defendants  had  not  reasonable  ground  for 
believing  them  to  be  true.  His  Lordship  accordingly 
gare  judgment  for  the  plaintiff  for  £100  with  costs. 
The  defendant  Wilson  appealed. 

Mr.  Lawson  Walton,  Q.C.,  and  Mr.  T.  Willes  Ghttty 
were  for  the  appellant  ;  Mr.  Renshaw,  Q.C.,  and  Mr. 
George  Henderson  were  for  the  plaintiff. 

Hhe  question  as  to  the  application  of  section  8  of 
the  Act  of  William  IV.  was  first  argued. 

Hie  CoiTXT  dismissed  the  appeal  on  this  point. 

The  Mastxb  of  the  Rolls  said  that  the  point  was  a 
new  one  to  all  the  members  of  the  Court.  But,  in  con- 
stroing  section  8  of  the  Act  of  William  IV.  (as  in  construing 
any  other  statute),  regard  must  be  had,  not  only  to 
the  words  used,  but  to  the  reasons  which  led  to  the 
passing  of  the  Act— to  the  mischief  which  it  was  intended 
to  cure.  There  were  certain  classes  of  action  as  to 
wliich  there  was  then  no  defined  period  of  limitation. 
Ibose  actions  were  not  within  any  of  the  then  existing 
Statutes  of  Limitation.  Among  others  were  **  actions 
for  penalties,  damages,  or  sums  of  money  given  to  the 
party  grieved  by  any  statute  now  or  hereafter  to  be  in 
force  " — i.e.,  sums  of  money  payable  by  way  of  penalty 
or  puniidunent,  not  by  way  of  compensation  to  the 
person  injured,  punishment  being  the  object.  In  other 
words,  not  actions  for  damages  assessed  with  the  view 
of  compensating  the  person  injured,  but  what  were 
called  '*  penal  actions."  Taking  ^t  as  a  guide,  it  was 
obvious  that  an  action  under  the  Directors'  Liability 
Act,  1890,  did  not  come  within  section  8  of  the  Act  of  8 
and  4  William  IV.,  though  there  might  be  some  difficulty 
in  the  words  of  the  section  unless  attention  was  paid  to 
the  history  of  the  enactment.  The  Act  of  1890  did  not 
impose  a  penalty  ;  it  imposed  on  specified  persons  a 
liability  to  make  compensation  for  a  loss  sustained. 
Whether  you  looked  at  the  words  of  section  S  of  the  Act 
of  William  IV.,  or  at  its  history,  or  at  the  good  sense 
of  the  matter,  an  action  under  the  Act  of  1890  was  not 
within  that  section.  And  if  the  two  years'  limitation 
was  got  rid  of  it  was  not  necessary  to  decide  what  was 
the  precise  period  of  limitation.  Whether  it  was  six 
years  or  20  years  the  writ  in  this  action  was  issued  in 
ample  time.  His  Lordship^s  impression  was  that  the 
period  was  six  years.  And  as  the  Court  had  come  to 
the  conclivion  that,  whichever  Statute  of  Limitations 
applied,  the  present  case  was  not  touched  by  it,  it  was 
not  really  necessary  to  deal  with  the  question  when  the 
cause  of  action  arose.  But,  in  his  Lordship's  view,  it 
arose  when  the  shares  ^ere  subscribed  for.  But  the 
Court  had  only  to  decide  whether  this  present  action 
was  barred,  and  in  his  Lordship's  opinion  it  was  not. 

Lord  JuirncB  Bioby  agreed  that  section  8  of  the  Act 
of  William  IV.  did  not  apply  to  this  action. 

LosD  4vsncE  Vaughan  Williams  said  that  the  Act 
of  1890  really  gave  a  new  **  action  on  the  case."  It 
created  a  new  negative  duty.  It  imposed  on  those 
who  prepared  or  issued  a  prospectus  of  a  com- 
pany a  new  statutory  duty  of  accuracy— a  duty  to 
abstain  from  making  untrue  statements— and  it  gave  a 
new  action  on  the  case  to  the  persons  who  were  injured 
by  the  breach  of  that  statutory  duty.  The  case  was 
therefore  prorided  for  by  the  Statute  of  Limitations,. 
21  Jac.  I.,  cap.  16,  and  the   period  of  limitation    was 


six  years.  His  Lordship  also  agreed  that  the  statute 
ran  from  the  date  of  the  subscription  for  the  shares, 
not  from  the  commiseion  of  the  wrongful  act.  There 
could  not  be  any  cause  of  action  until  the  plaintiffs  had 
subscribed  for  shares,  and  it  seemed  to  his  Lordship 
that  it  would  be  untrue  to  say  that  the  whole  loss  could 
not  be  assessed  the  moment  the  subscription  had  been 
made. 

The  appeal  was  then  heard  upon  the  merits. 

Mr.  Willes  Chittt  was  heard  on  behalf  of  the 
appellant. 

Mr.  Renshaw  and  Mr.  George  Henderson,  for  the 
plaintiff,  were  not  called  upon. 

The  COVBT  dismissed  the  appeal. 

The  Master  of  the  Rolls  said  that  the  question  was 
whether  Mr.  Wilson  had  reasonable  grounds  for  believing 
that  the  statement  in  the  prospectus  that  the  property 
was  7,000  square  miles  in  extent  was  true.  The  evidence 
showed  that  his  grounds  of  belief  were  at  the  best  un- 
satisfactory. His  Lordship  was  sorry  for  Mr.  Wilson, 
but  he  had  unfortunately  made  himself  responsible  for 
the  prospectus,  and  his  Lordship  could  not  see  that  he 
had  reasonable  grounds  for  his  belief. 

LoBD  Justice  Rig  by  concurred. 

LoBD  Justice  Vaxtohak  Williams  said  that  he  wa» 
very  sorry  for  Mr.  Wilson.  There  could  be  but  one 
answer  to  the  question  whether  he  had  reasonable 
grounds  for  his  belief.  But  his  Lordship  could  not  help 
feeling  sorry  that  he  was  obliged  to  decide  s gainst  Mr. 
Wilson,  beoause  it  involved  the  inclusion  of  a  man  who 
had  been  a  victim  and  had  been  robbed  with  the 
robbers. 

Mr.  Chittt  then  asked  for  a  stay  of  jnoceedings 
under  the  judgment  with  a  view  to  an  appeal  to  the 
House  of  Lords. 

The  COUBT  granted  a  stay  for  a  month  to  enable  the 
defendant  to  consider  whether  he  would  appeal.  If  he 
should  decide  to  appeal  a  further  stay  would  be 
granted.  The  costs  must  be  paid  on  the  usual  under- 
taking of  the  solicitor  to  refund  in  case  the  appeal 
should  succeed. 

[Solicitors— H.  Toomer  ;  Morten,  Cutler,  and  Co.] 


Court  of  Appeal  (A.  L.   Smith,  »  1900. 

Collins,  and  Romer,  L.JJ.)     i  March  2C. 

WSLLAND  V.  GBEAT  WESTERN  BAILWAY  COMPANY.* 

Master  and  Servant — Master's  liability  to  ser- 
vant— ^Workmen's  Compensation  Rules,  1898, 
Rule  33,  subsec.  3— Costs— Discretion  of  arbi- 
trator. 

This  was  a  matter  arising  out  of  an  arbitration  under 
the  Workmen's  Compensation  Act,  1897,  in  which  the 
applicant,  a  young  man  in  the  employment  of  the  Great 
Western  Railway  Company,  sought  compensation  for 
personal  injury  accidentally  sustained  by  him  in  the 
course  of  his  emplojrment.  The  company  admitteti 
liability  under  the  Act,  and  offered  the  applicant  a 
weekly  payment  of  7s.  6d.;  but  this  offer  was  not 
accepted.  The  case  came  on  for  hearing  before  the 
Judge  of  the  County  Court  of  Devonshire,  who  said 
that  the  applicant  ought  to  have  accepted  the  offer,  and 
refused  to  make  an  award.  The  applicant  thereupon 
appealed  to  the  Court  of  Appeal,  who  made  an  order  on 
February  6,  remitting  the  case  to  the  County  Court 
Judge  to  further  proceed  thereon,  and  further  ordering 
that  the  respondents  should  pay  to  the  applicant  hifi 
costs  of  the  former  hearing  before  the  County  Court 
Judge.  On  February  24  the  County  Court  Judge  made 
an  award  in  favour  of  the   applicant  for  a  weekly  pay- 
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ment  of  7s.  6d. ,  and  he  ordered  the  respondents  to  pay 
the  applicant's  cosly,  which  he  fixed  at  the  sum  of  £S. 
On  Haroh  12  a  further  application  was  made  to  this 
Court  on  behalf  of  the  applicant,  on  which  the  Court 
made  an  order  calling  upon  the  County  Court  Judge  to 
show  cause  why  hs  should  not  give  directions  for 
taxation  of  the  costs  between  the  applicant  and  the 
respondents  in  pursuance  of  the  order  of  February  5, 
or  make  such  award  or  give  directions  as  might  be 
necessary  to  give  effect  to  the  said  order. 

Mr.  J.  W.  St.  L.  Leslie  (Mr.  Cripps,  Q.O.,  with 
him)  now  appeared  for  the  respondents,  the  railway 
company,  and  said  that  the  registrar  of  the  County 
Court  was  present  to  represent  the  County  Court  Judge. 
He  contended  that  the  County  Court  Jadge  had  made 
an  award  in  compliance  with  the  order  of  this  Coort. 
He  had  acted  within  his  discretion  in  fixing  the  costs  at 
£5.  By  Rule  33,  subsection  3,  of  the  Workmen's 
Compensation  Rules,  1898,  **  The  Judge  or  arbitrator, 
in  dealing  with  the  question  of  costs,  may  take  into 
•consideration  any  offer  of  compensation  proTed  to  have 
been  made  on  behalf  of  the  employer."  Here  the  costs 
had  been  unduly  inflated,  the  applicant's  solicitor  having 
carried  in  a  bill  for  £41.  Further,  the  applicant  had 
adopted  a  wrong  course  in  taking  these  proceedings  in 
this  Court,  lliis  was  really  an  application  for  an 
order  in  the  nature  of  a  mandamus,  and  it  ought  to 
have  been  made  In  the  ffigh  Court.  By  section  131  of 
the  County  Courts  Act,  1888,  '*  No  writ  of  mandamus 
shall  issue  to  a  Judge  or  an  officer  of  the  Court  for 
refusing  to  do  any  aot  relating  to  the  duties  of  his  offiee, 
but  any  party  requiring  such  act  to  be  done  may  apply 
to  the  High  Court,  upon  an  affidavit  of  the  facts,  for  an 
order  or  summons  calling  upon  such  Judge  or  officer  of 
the  Court,  and  also  the  party  to  be  affected  by  such  act, 
to  show  cause  why   such  act   should   not  be  done." 

Mr.  LooBEM ORB  appeared  for  the  applicant,  and  con- 
tended that  by  section  6  of  Schedule  II.  to  the  Act, 
the  applicant  was  entitled  to  have  his  costs  taxed  in 
manner  prescribed  by  the  rules.  Here  the  County  Court 
Judge  had  not  directed  the  costs  to  be  taxed  at  all. 

The  CoiTBT  discharged  the  order  to  show  cause. 

LoBD  Justice  A.  L.  Smith  said  he  thought  the 
4kpplication  ought  to  be  dismissed  on  two  grounds. 
The  applicant  was  seeking  an  order  in  the  nature  of  a 
mandamus  to  the  County  Court  Judge  to  do  his  duty, 
and  he  ought  to  have  gone  to  the  High  Court  for  that. 
In  his  opinion  this  Court  had  no  jurisdiction  to  entertain 
the  matter.  Further,  he  thought  the  County  Court 
Judge  had  done  his  duty.  Rule  33,  subsection  3,  of 
the  Workmen's  Compensation  Rules  had  not  been  called 
to  the  attention  of  the  Court  when  this  case  was  last 
before  them.  If  it  had  been  the  Court  would  not  have 
granted  the  rule  to  show  cause. 

Lord  Justice  Collins  and  Lord  Justice  Rombb 
oonoorred. 


1900. 
Maioh27. 


Court  of  Appeal  (A.  L.  Smith,  ) 
Collins,  and  Bomer,  L.JJ.)      f 

PA.TNB  V,  HOGG.* 

Prohibition — Jnrisdiction — ^Inferior  Court — Sal- 
ford  Hundred  Court  of  Record  Act,  1868  (31 
and  32  Vict.,  c.  cxxx.),  sec.  7 — Construction. 


Tliis  was  an  appeal  by  the  plaintiff  from  an  order 
of  the  Divisional  Court  (Mr.  Justice  Channell  and 
Mr.  Justice  Bncknill)  granting  a  writ  of  prohibition  to 
the  High  Steward  and  Bailiff  of  the  Salf  ord  Hundred 
Court  of  Record  and  to  the  plaintiff  to  restrain  them 
from  further  proceeding  on  a  judgment  obtained  in  that 
Court.    The  action  was  brought  in  the  Salf  ord  Hundred 
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Court  of  Record  to  recover  £16  Os.  9d.  as  money  doe 
on  a  promissory  note  made  by  the  defendant  at  Buxton, 
outside  the  jurisdiction  of  the  Court,  and  payable  to  the 
plaintiff  at  Manchester,  within  the  jurisdiction  of 
the  Court.  The  defendant  did  not  appear  in 
the  action,  and  judgment  was  signed  upon  de- 
fault and  execution  was  issued.  The  defendant 
thereupon  applied  for  a  writ  of  prohibition  aa 
above,  which  Mr.  Justice  Cosens-Hardy,  sitting  aa 
the  vacation  Judge  at  chambers,  granted.  The  Divi- 
sional Court  affirmed  this  order,  upon  the  ground  that 
section  7  of  the  Salford  Hundred  Court  of  Record  Act, 
1868  (31  and  32  Vict.,  c.  czxx.),  only  applied  to  cases 
where  a  defendant  had  delivered  a  defence  and  had  not 
pleaded  to  the  jurisdiction,  and  that  tnerefore  a  defend- 
ant who  had  not  appeared  and  had  on  that  account 
not  been  in  a  position  to  plead  to  the  jurisdiction  was 
entitled  to  apply  for  a  writ  of  ijrohibition  on  the  ground 
of  want  of  jurisdiction.  The  plaintiff  appealed.  Section  6 
of  the  Salford  Hundred  Court  of  Record  Act,  1868, 
gave  the  Court  jurisdiction  in  certain  cases— namely, 
where  the  claim  or  the  value  of  the  subject-matter  in 
dispute  did  not  exceed  £50— and  contained  a  proviso 
that  if  it  should  be  made  to  appear  upon  oath  that  the 
claim  exceeded  the  jurisdiction  of  the  Court  the  Judg» 
or  the  registrar  should  order  all  proceedings  to  be 
stayed.  By  section  7,  **  Save  and  except  as  aforesaid, 
no  defendant  shall  be  permitted  to  object  to  the  juris- 
diction of  the  Court  otherwise  than  by  special  plea,  and, 
if  the  want  of  jurisdiction  be  not  so  pleaded,  the  Court 
shall  have  jurisdiction  for  all  purposes.'' 

Mr.  C.  A.  Russell,  Q.C,  and  Mr.  Waltkb  R. 
Wabben,  for  the  plaii\tiff,  contended  that  the  *'  oauso 
of  action  "  arose  in  the  Salford  Hundred  Court.  This 
point  was  not  argued  in  the  Divisional  Court,  as  that 
Court  was  bound  by  the  decision  in  **  Whitehead 
V.  Butt  "  (7  The  Times  L.R.,  609),  assuming  to 
follow  **  Cooke  V.  Gill"  (L.R..  8  C.  P..  107),  and 
*'  Read  V.  Brown  "  (22  Q.B.D.,  128)  to  hold  that  the 
whole  cause  of  action  must  arise  within  the  jurisdiction. 
That  decision  was  wrong.  The  words  **  cause  of 
action  "  in  the  Act  did  not  mean  the  whole 
cause  of  action.  In  section  18  of  the  Common 
Law  Procedure  Act,  1852  (15  and  16  Vict.,  c.  76), 
the  words  were  '*  cause  of  action,"  and  the  Court  had 
held  them  to  mean  the  act  on  the  part  of  the  defendant 
which  gave  the  plaintiff  his  cause  of  complaint — 
•*  Jackson  v.-  SpittaU  "  (L.R.,  5  C.P.,  542) ;  *•  Vaughaii 
V.  Weldon  "  (L.R.,  10  C.P.,  47).  Tliat  act  in  the 
present  case  was  the  non-payment  of  the  note  at  Man- 
chester. The  whole  cause  of  action,  therefore,  need 
not  arise  within  the  jurisdiction.  Secondly,  if  that  con- 
tention was  wrong,  section  7  of  the  Salford  Hundred 
Court  of  Record  Act,  1868,  gave  the  Court  jurisdiction 
where  there  was  no  plea  to  the  jurisdiction,  and  pre- 
vented the  defendant  from  applying  for  a  writ  of  pro- 
hibition. A  defendant,  where  the  claim  did  not  exceed 
£50,  must  always  plead  to  the  jurisdiction,  and  ho 
could  not  be  in  any  better  position  by  not  entering  an 
appearance  than  if  he  had  appeared  and  put  in  a  defence 
on  the  merits.  The  last  clause  of  section  7  gave  the 
Court  jurisdiction  **  for  all  purposes  *'  if  the  want 
of  jurisdiction  was  not  pleaded.  "  Chadwick  v. 
Ball  "  (14  Q.B.D.,  855)  was  in  favour  of  this 
view.  They  also  contended  that  the  Court  had  a 
discretion  to  refuse  a  prohibition,  and  that  in  the 
droumstances  of  the  present  case  a  writ  of  prohibition 
should  be  refused. 

Mr.  PiCKFOBD,  Q.C,  and  Mr.  Le  Riche,  for  the  de- 
fendant, were  not  called  upon  on  the  first  point.  Upon 
the  second  point  they  contended  that  the  meaning  of 
section  7  of  the  Aot  of  1868  was  that  until  the  propier 
time  for  pleading  arrived  the  Court  had  no  jurisdiction. 
When  the   time  for  pleading  arrived  the   omission  to 
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plead  to  the  jurisdiction  extended  the  jurisdiction  of  the 
■Court  and  gave  the  Court  jurisdiction,  **  Chad  wick  y. 
Ball  '*  only  decided  that  a  defendant  could  not  first  take 
his  chance  In  the  Court  and  then,  having  lost,  apply  for 
•tk  writ  of  prohibition.  The  decision  of  the  Divisional 
Court  was  therefore  right.  The  expense  of  objecting 
to  the  jurisdiction  by  plea  was  oonsiderable,  and 
if  the  objection  was  well  founded  the  Court  had 
no  jurisdiction  to  give  costs.  This  might  be 
made  aa  engine  of  oppression,  as  in  a  small 
case  a  defendant  would  prefer  to  pay  rather  than  object 
^  the  jurisdiction.  No  reason  had  been  shown  why  the 
Court  in  its  discretion  should  refuse  to  grant  a  writ  of 
prohibition. 

The  CouBT  allowed  the  appeal. 

Lord  Jitstigb  A.  L.  Smith  said  that  upon  the  face 
of  the  writ  of  summons  in  the  action  there  was  an 
Intimation  that  the  defendant  had  to  enter  an  appear- 
ance within  eight  days  after  service  thereof,  and  that 
in  default  of  appearance  judgment  might  be  signed  in 
-the  defendant's  absence.  The  defendant  did  not  enter 
an  appearance,  and  judgment  was  signed  in  default,  and 
^execution  was  issued  on  the  judgment.  The  defendant 
then  applied  for  a  prohibition.  On  the  face  of  the  writ 
of  sonmions  everything  appeared  in  order.  The  first 
point  taken  was  as  to  the  meaning  of  **  the  cause  of 
action  "  in  the  Salford  Hundred  Court  of  Record  Act, 
1868.  In  his  opinion  it  was  clear  that  it  meant  all 
those  matters  which  together  made  up  the  entire  cause  of 
-action,  and  those  matters  must  arise  within  the  limited 
area  of  the  jurisdiction  of  the  Court.  In  the  present 
ease  one  essential  element  in  the  cause  of  action — 
namely,  the  signing  of  the  promissory  note,  took  place 
at  Burton  outside  the  jurisdiction  of  the  Court.  There- 
fore, apart  from  section  7  of  the  Salford  Court  Act, 
1868,  that  Court  had  no  jurisdiction  to  entertain  this 
action.  The  next  question  was  whether  the  defendant 
•oold  now  set  up  the  objection  to  the  jurisdiction  of  the 
'Court.  Hie  balford  Court  was  a  Court  of  limited 
jurisdiction.  It  was  admitted  that,  if  the  Court  pro- 
ceeded to  try  a  case  dealing  with  a  sum  exceeding  the 
amount  as  to  which  it  had  jurisdiction,  prohibition 
would  lie.  Here  the  claim  was  for  less  than  £50.  By 
section  7  of  the  Salford  Court  Act,  1868,  *'  no  de- 
fendant shall  be  permitted  to  object  to  the  jurisdiction 
of  the  Court  otherwise  than  by  special  plea,  and,  if  the 
want  of  jurisdiction  be  not  so  pleaded,  the  Court  shall 
have  jurisdiction  for  all  purposes."  The  Divisional 
Court  had  by  their  decision  added,  after  the  words 
**  by  special  plea,*'  the  words  **  when  the  time  for 
pleading  eame."  He  (the  Lord  Justice)  could  see 
no  reason  for  adding  those  words.  If  the  defendant 
wanted  in  the  present  case  to  object  to  the  jurisdiction, 
she  ought  to  have  appeared  and  pleaded  it.  The  very 
point  was  decided  in  the  Court  of  Appeal  in  '*  Chadwick 
V.  Ball. "  In  the  absence  of  a  special  plea,  the  Court 
was  to  have  jurisdiction  for  all  purposes.  It  seemed  to 
him  that  the  section  contained  an  absolute  prohibition 
against  raising  the  objection  to  the  jurisdiction  except 
by  special  plea.  The  words  conferred  jurisdiction  on 
the  Court  unless  a  special  plea  was  put  in.  Until  the 
defendant  came  in  and  showed  that  the  cause  of  action 
arose  out  of  the  jurisdiction  of  the  Court,  all  being 
right  on  the  face  of  the  record,  the  Court  could  proceed 
and  give  judgment  against  her.  With  regard  to  the 
question  of  the  exercise  of  discretion  by  the  Court 
in  granting  a  writ  of  prohibition,  if  it  were 
necessary  to  oonsider  that  point,  he  would  not 
be  inclined  to  grant  a  writ  of  prohibition  in  the  oircum- 
stanoes  of  this  case.  The  appeal  must  therefore  be 
allowed. 

Lord  Justicb  Collins  agreed.  The  wo|ds  **  the 
eause  of  action  "  meant  the  whole  cause  of  action,  as 
-explained  in   *' Cooke   v.  Gill,'' and  did  not  bear  the 


same  meaning  as  the  Court  in  **  Jackson  v.  Spittall  " 
placed  upon  the  special  words  **  a  eause  of  action  " 
in  section  18  of  the  Common  Law  Procedure  Act,  1862. 
With  regard  to  the  second  point  in  the  case— namely, 
the  construction  of  section  7  of  the  SalfordCourtAct,I8C8, 
he  had  felt  some  misgiving,  but  upon  the  whole  he  came 
to  the  conclusion  that  the  case  was  covered  by  the  deci- 
sion of  the  Court  of  Appeal  in  *'  Chadwick  v.  Ball." 
There  had  been  two  alternative  views— one  was 
that  section  7  was  merely  a  rule  of  pleading  in  the 
Salford  Court,  and  did  not  enlarge  the  jurisdiction 
of  the  Court,  but  merely  defined  the  mode  in 
whieh  the  objection  to  the  jurisdiction  could  be 
taken  in  the  Court  itself.  That  was  the  view  taken  in 
*•  Oram  v.  Brearey  "  (2  Ex.  D.,  846).  The  other  view 
was  that  it  was  a  section  enlarging  the  jurisdiction  of 
the  Court,  and  this  view  was  adopted  by  the  Court  of 
Appeal  in  *'  Chadwick  v.  Ball. "  If  they  loyally  accepted 
the  decision  of  this  Court  in  **  Chadwick  v.  Ball  **  they 
must  hold  that  section  7  conferred  jurisdiction  on  the 
Salford  Court.  It  was  said  that  it  was  a  cmrious  kind 
of  jurisdiction  which  depended  upon  a  subsequent  event 
— namely,  whether  -  a  special  plea  to  the  juris- 
diction was  put  on  the  record.  He  (the  Lord 
Justice)  eould  see  no  great  di£Sculty  in  holding 
that  the  Salford  Court  had  what  the  learned 
counsel  for  the  plaintiff  called  a  defeasible  jurisdic- 
tion in  cases  where  the  claim  or  the  value  of  the 
subject-matter  in  dispute  did  not  exceed  £50,  a  juris- 
diction which  could  be  ousted  only  by  a  special  plea 
being  put  upon  the  record.  Whether  the  Judges  of  the 
Court  of  Appeal  in  *'  Chadwick  v.  Ball  "  had  before 
their  minds  all  the  consequences  of  their  decision  he 
did  not  know,  and  from  what  he  knew  of  these  local 
Courts  he  should  have  had  some  misgiving  in  holding 
that  they  had  a  practically  unlimited  territorial  jurisdic- 
tion, leaving  it  to  the  defendant  to  set  up  the  want  of 
jurisdiction  by  plea.  That,  however,  was  a  matter  for 
the  Legislature.  The  Court  of  Appeal  had  so  decided, 
and  he  thought  that  their  decision  was  in  accordance 
with  the  natural  meaning  of  the  words  of  the  section. 
He  agreed  also  that  if  the  Court  had  to  exercise  its  dis- 
cretion in  this  case  the  writ  of  prohibition  should  in  the 
circumstances  be  refused. 

LoBD  Justice  Romxs  delivered  judgment  to  the  same 
effect. 

[Solicitors— W.  T.  Harvay,  for  T.  E.  Jones,  Man- 
chester, for  the  plaintiff ;  Sims  and  Syms,  for  W. 
Burton,  Manchester,  for  the  defendant.] 


Chan.  Div.       )  1900. 

(Farwell,  J.)    }  March  27. 

MANCHBSTBB  BBBWBRY  COMPANY  (LIHITBD)  V.  COOMBS.* 

Landlord  and  Tenant — Lessee's  covenants  — 
Brewery  company — Covenant  not  to  buy  beer 
elsewhere — Assignees  of  landlord— Liability  of 
tenant  to  observe  covenant. 


This  action  was  before  the  Court  on  March  16  and  17. 
The  plaintiffs  sought  an  injunction  to  restrain  the 
defendant,  John  William  Grundry  Coombs,  trom  com- 
mitting breaches  of  a  certain  covenant,  and  the  c&He 
raised  important  questions  as  to  the  admissibility  of 
evidence,  the  nature  of  the  covenant,  and  the  effect  of 
an  agreement  for  a  lease  which  had  not  been  executed 
by  the  lessor.  At  the  conclusion  of  the  hearing  his 
Lordship  reserved  judgment. 

Mr.  Carson,  Q.C.,  Mr.  Hughes,  Q.C.,  and  Mr. 
O.  Leigh  Clare  appeared  for  the  plaintiffs  ;  Mr. 
Younger,  Q.C.,  and  Mr.  Q.  Dodson  for  the  defendant. 
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The  facts  and  arguments  are  sofficiently  set  out  in 
the  following  judgment*  which  Mb.  Justice  Fak- 
WBLL  delivered  : — ^The  plaintiffs  in  this  action  seek 
for  an  injunction  to  restrain  the  defendant  from  com- 
mitting any  breach  of  a  covenant  to  buy  beer,  &c., 
from  them.  The  defence  is  (I)  an  allegation  tiiat  the 
plaintiffs  supply  bad  beer  ;  (2)  that  the  covenant  in 
question  is  personal  to  the  original  landlord — i.e.,  that 
the  tenant  was  only  bound  to  take  beer  brewed  in  his 
brewery,  either  by  him  or  his  successors  in  the  busi- 
ness ;  and  (3)  that  the  plaintiffs  cannot  maintain  any 
action  on  the  covenant  in  question,  because  the  original 
landlord,  through  whom  they  claim  as  assigns,  did  not 
execute  the  agreement.  I  find  the  facts  to  be  as  follows  : — 
On  December  10,  1892,  the  defendant  executed  under 
seal  an  agreement  with  Broadbents  (Limited),  therein 
called  the  landlords,  to  take  the  Midland  Hotel  as  tenant 
from  year  to  year  from  December  25,  1892,  at  the 
yearly  rent  of  £400,  and  covenanted  with  the  landlords 
(inter  alia)  that  he  would  at  all  times  during  the 
tenancy  purchase  of  Broadbents  (Limited),  or  their 
successors  in  business,  all  beer,  ale,  poiter,  stout, 
mineral  waters,  and  cigars  sold  or  consumed  either  on 
or  off  the  premises,  and  would  not  at  any  time,  directly 
or  indirectly,  sell  and  dispose  of  on  the  premises  any 
beer,  &c.,  other  than  such  as  should  have  been  so  bona 
Jide  purchased.  This  document  was  executed  by  the 
defendant  alone,  and  he  occupied  the  premises  under 
that  agreement  as  tenant  to  Broadbents  until  the  latter 
sold  the  premises  tp  the  plaintiff  company  last  year. 
There  is  nothing  on  the  faee  of  the  agreement  to  show 
that  Broadbents  were  brewers,  nor  are  there  any  words 
extending  the  phrase  **  the  landlords  "  to  the  successors 
and  assigns  of  Broadbents.  Broadbents  were,  in  fact, 
brewers,  and  on  March  29,  1899,  they  entered  into  an 
agreement  to  sell  to  the  plaintiffs  their  brewery  and  the 
various  tied  bouses,  including  the  Midland  Hotel,  and 
the  goodwill  of  their  business,  and  "  all  other  the  pro- 
perty, assets,  and  effects  (except  money  and  securities 
for  money)  belonging  to  the  vendors  and  used  by  them 
in  connexion  with  the  said  business."  Neither  the 
agreement  nor  the  conveyance  executed  in  pursuance 
thereof  contained  any  reference  to  the  defendant's 
tenancy,  but  the  purchase  and  sale  were  necessarily 
subject  thereto.  The  agreement  for  sale  also  included 
the  goodwill,  trade  name,  and  trade-marks  of  Broad- 
bents. By  two  deeds,  each  dated  June  24,  1899,  the 
property  comprised  in  the  contract  was  conveyed  to  the 
plaintiffs,  but  there  was  no  express  conveyance  of  the 
goodwill,  or  of  the  benefit  of  any  tied  house  covenants. 
On  June  28,  1899,  the  plaintiffs  sent  by  post  a  notice 
in  writing  to  the  defendant  that  they  had  taken  over 
the  business  of  Broadbents.  This  notice  did  not  in  fact 
reach  the  deiendant  until  the  end  of  July,  when  he 
acknowledges  the  receipt  and  says,  **  This  is  the  first 
official  notice  I  have  received  of  the  change  in  land- 
lords." At  this  time  the  defendant  was  indebted  to 
Broadbents  in  a  considerable  sum  for  goods  supplied 
and  also  for  rent.  Since  June,  1899,  Broadbents  have 
not  carried  on  business.  The  plaintiffs  carried  on  the 
brewery  formerly  carried  on  by  Broadbents  until 
Christmas  at  Broadbents'  brewery,  and  since  then  at 
their  own  brewery  situate  about  two  miles  off,  and  have 
collected  Broadbents'  book  debts  for  them.  The  de- 
fendant was  pressed  for  money  in  August,  1899,  and 
had  various  interviews  with  Mr.  Smith,  the  plaintiffs' 
manager,  on  the  subject  both  of  his  account  and  of  the 
rent  due  from  him,  and  negotiations  took  place  with  a 
view  to  the  defendant's  going  out  of  the  house.  The 
defendant  took  from  the  plaintiffs  on  an  average  20 
barrels  of  beer  a  month.  He  continued  to  order  as 
before  and  made  some  payments  on  account,  but  on 
October  9  the  plaintiffs  refused  to  send  him  any  more 
goods  until  he  made  a  good  payment.    On  November  15 


the  plaintiffs  put  in  a  distress  for  rent,  which  was  paid 
oat  shortly  afterwards,  as  the  defendant  says,  under 
protest.  On  November  13,  the  day  on  which  the 
negotiations  had  come  to  a  final  end,  the  defendaot  for 
the  first  time  complained  of  the  quality  of  the  beer 
supplied  to  him  by  the  plaintiffs.  There  is  a  conflict  of 
testimony  as  to  this  between  Mr.  Smith  and  the  defend* 
ant.  I  do  not  desire  to  say  more  than  is  absolutely 
necessary  about  the  defendant's  evidence,  but  I  am 
bound  to  observe  that  he  is,  in  my  judgment,  entirely 
nntrustworthy,  and  I  accept  Mr.  Smith's  evidence  and 
reject  the  defendant's.  The  complaint  made  in  the 
letter  of  November  13  is  this  :— **  I  have  compared 
with  last  year  and  the  previous  one,  and  find  I  have 
been  losing  £25  a  week  through  the  unsatisfactory 
character  of  your  beers  and  the  unsettled  state  of  the 
business,  as  I  cannot  take  full  advantage  of  dinner 
parties,  beds,  and  general  orders,  not  knowing  whether 
I  can  execute  them  or  not."  The  defendant  in  fact 
returned  three  barrels,  and  three  barrels  only,  as  bad. 
This  was  in  October,  bat  in  an  affidavit  sworn  by  him 
in  the  Queen's  Bench  Division  for  the  purpose  of 
getting  leave  to  defend  an  action  for  his  aocoant  he 
swore,  **  I  find  from  my  books  that  daring  the  six 
months  from  July  last  to  date  {i.e.,  February  2,  1900) 
there  has  been  thrown  away  as  utterly  unsaleable,  sour, 
or  undrinkable  an  average  of  upwards  of  20  gallons 
of  beer  and  porter  per  day.  lids  has  been  thrown 
down  the  sink  by  my  manageress,  barmaids,  oellarmen, 
and  myself.  I  have  personally  served  in  the  bar  upon 
many  occasions  during  that  period,  and  I  have  on  some 
days  thrown  away  myself  in  one  day  as  much  as  60 
gallons  of  beer. "  The  defendant  was  cross-examined 
as  to  this,  and  attempted  to  support  it.  He  was  driven 
to  admit  that  he  had  no  books  which  would  show  any 
beer  thrown  away,  that  the  amount  alleged  to  have 
been  thrown  away  would  amount  to  17  barrels  a  month, 
and  that  he  only  took  20  barrels  a  month  altogether. 
He  attempted  to  make  out  his  loss  from  his  books  as 
£59  a  month  in  lieu  of  £25  mentioned  in  his  letter 
already  referred  to,  and  the  £25  to  £30  mentioned  in 
his  affidavit  sworn  only  last  month,  and  the  only  books 
produced  were  of  such  a  character  as  to  be  quite  useless. 
The  only  other  witnesses  in  support  of  the  badness  of 
the  beer  were  the  defendant's  nephew  and  niece  and  five 
customers.  The  nephew  and  niece  were  not  satisfactory 
witnesses,  and  I  certainly  could  not  find  in  the  defend- 
ant's favour  on  their  evidence,  and  of  the  five 
customers,  four  speak  only  to  tasting  the  beer  towards 
the  end  of  July  or  beginning  of  August,  and  the  last 
customer,  who  did  try  the  beer  on  other  occasions,  went 
on  drinking  it  from  July  to  November.  Mr.  Younger - 
admitted  that  it  is  by  no  means  unusual  for  a  brew  to 
be  a  fail  are  now  and  then,  and  it  is  no  uncommon 
occurrence  for  beer  to  turn  sour  in  hot  or  thundery 
weather.  Such  accidents  as  these  do  not  amount  to  a 
default  in  supplying  good  beer  sufficient  to  justify  a 
total  repudiation  of  a  covenant  to  take  beer  from  the 
brewers  in  question.  It  is  idle  to  suppose  that  if  a  man 
was  really  throwing  away  17-20ths  of  the  beer  supplied 
by  his  landlord  and  was  suffering  in  the  way  that  the 
defendant  and  his  niece  ask  me  to  believe  that  they 
suffered,  he  would  return  three  barrels  only  out  of  100 
or  so,  would  make  no  complaint,  would  go  on  pressing 
to  have  more  beer  sent  him,  and  would  at  last  write  a 
letter  in  the  mild  terms  of  that  of  November  13.  I  find 
that  there  has  been  no  breach  by  the  plaintiffs  of  their 
obligation  to  supply  good  beer.  Two  questions  arose  on 
the  admissibility  of  part  of  the  evidence  tendered.  The 
plaintiffs  tendered  evidence  to  show  that  they  had  sup- 
plied other  tied  houses  on  the  same  days  as  they  supplied 
the  defendant  with  beer  from  the  same  brew.  Mr. 
Younger  objected  to  its  admissibility  on  the  authority 
of  **  Holcombe    v.    Hewson  "    (2  Camp.,    391,  and  11 
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Rev.  Rep.,  746).  If  the  plaintiffs  had  proved  that  the 
beer  supplied  was  from  the  same  brew,  I  should  hare 
held  that  the  evidence  was  admissible.  The  evidence  of 
those  who  drink  the  beer  must,  of  course,  be  admitted 
to  show  that  it  was,  in  their  opinion,  bad  or  good  ;  and 
I  can  see  no  reason  why  the  evidence  of  the  man  who 
has  to  -pAj  for  and  sell  the  beer  should  not  also  be 
admissible,  if  the  identity  of  the  liquor  is  established. 
Bat  the  plaintiffs  failed  to  prove  the  identity  of  the 
brew,  and  the  evidence,  therefore,  comes  to  nothing 
■aore  than  this— that  the  plaintiffs  at  the  same  time  that 
they  were  supplying  the  defendant  supplied  good  beer  to 
other  persons.  In  ray  opinion  this  is  inadmissible  for 
the  reasons  given  in  **  Holcombe  ▼.  Hewson."  The 
second  point  was  this.  Mr.  Carson  objected  to  the 
question  put  *  to  the  defendant,  **  Have  you  received 
complaints  from  customers  ?*'  According  to  my  recol- 
lection this  question  has  always  been  allowed  in  actions 
of  this  nature,  and  I  think  for  this  reason.  Counsel 
can  oertainly  ask  as  to  facts— Did  tiie  customer  order 
beer  ?  Did  he  taste  it  ?  Did  he  finish  it  ?  What  did 
he  do  with  it  ?  If  the  matter  is  left  there  with  the 
answer  that  he  tasted  and  left  it  or  threw  it  away,  the 
Judge  cannot  avoid  drawing  an  inference,  and  the 
cross-examining  counsel  is  driven  to  ask  for  some 
explanation.  It  is  simpler,  therefore,  to  allow  the 
statement  of  the  customer  of  the  reason  for  his  otmduct 
to  be  given  in  chief.  But  it  comes  to  very  little,  and  in 
the  present  case  to  nothing  ;  for  the  defendant  has 
called  customers,  and  I  give  his  advisers  credit  for 
having  selected  those  who  could  testify  most  strongly 
in  the  defondant's  favour,  and  I  have  already  disposed 
of  their  evidence.  The  defence  on  the  facts  having 
failed,  the  defendant  relies  on  two  points  of  law.  He 
contends  that  the  agreement  is  a  personal  contract  and 
is  confined  to  beer  and  ale  brewed  at  the  particular 
brewery  either  by  Broadbents  or  their  successors,  and  he 
relies  on  the  fact  that  there  are  no  words  referring  to 
assigns  in  the  covenant.  The  covenant  is  to  purchase 
from  the  landlords  trading  as  Broadbents  (Limited)  and 
their  successors  in  business  all  beer,  ale,  porter,  stout, 
mineral  waters,  and  cigars.  True  it  is  tiiat  Broadbents 
were  brewers,  but  tbey  were  not  manufacturers  of 
mineral  waters  or  eigars  ;  there  is  nothing  on  the  face 
of  the  agreement  to  show  that  they  were  brewers,  and, 
even  if  there  were,  there  is  nothing  to  show  that  the 
beer,  &c.,  to  be  taken  by  the  defendant  was  beer  to  be 
brewed  by  them.  In  fact,  part  of  the  beer  supplied  to 
the  defendant  under  the  agreement  at  his  request  has 
been  Bass.  The  question  is  one  of  construction — see 
*•  Clegg  V.  Hands  "  (44  Ch.D.,  503,  at  p.  620)  and 
*•  White  V.  The  Southend  Hotel  Company  "  ([1897] 
1  Ch.,  767).  In  the  case  of  *'  Doe  v.  Reid  "  (10  B. 
and  C,  849  ;  34  Rev.  Rep.,  684),  relied  on  by  the 
defendant,  the  form  of  covenant  riiowed  that  the  beer 
to  be  taken  was  beer  to  be  brewed  by  the  covenantees — 
see  p.  861~and  the  observation  of  Mr.  Justice  Bayley, 
at  p.  867,  must  be  taken  propter  subjectam  mat«rtam,. 
and  not  as  an  enunciation  of  a  general  rule.  *'  The 
Birmingham  Brewery  v.  Jameson  "  (67  L.J,,  Ch.  403), 
the  other  ease  relied  on  by  the  defendant,  is  really  in 
the  plaintiffs'  favour,  for  the  Master  of  the  Rolls 
expressly  says  that  the  difficulty  in  that  case  was  created 
by  the  severance  of  tbe  business  from  the  reversion,  and 
that  when  the  business  and  the  reversion  remain 
together  there  is  no  difficulty.  In  the  case  before  me 
the  plaintiffs  are  undoubtedly  the  successors  in  business 
of  Broadbents  (Limited),  and  as  such  are  within  the 
very  words  of  the  covenant.  The  defendant,  in  fact, 
contracted  to  deal  with  the  persons  who  purchase  the 
business  from  Broadbents,  not  from  persons  who  brew 
beer  at  the  same  brewery  as  Broadbents.  On  this 
point,  therefore,  the  defendant  also  fails.  The  last 
point  taken  by  Mr.  Younger  rests  on  the  fact  that  the 
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agreement  of  December  10,  1893,  was  not  executed  by 
the  landlord.  Havrag  regard  to  the  construction  that  I 
have  put  on  the  covenant,  it  eould  not  be  contended 
that  it  is  not  of  such  a  nature  as  to  run  with  the  land. 
But  it  is  said  that  in  order  to  arrive  at  the  conclusion  that 
it  does  run  with  the  land,  the  Court  must  first  find  that 
an  estate  has  been  duly  created  at  law  in  the  land  with 
which  the  covenant  can  run,  or,  in  other  words,  that 
there  must  be  privity  of  estate  between  lessor  and 
lessee,  and  that  such  estate  can  only  be  created  by  deed 
duly  executed  by  the  lessor,  and  that  this  is  borne  out 
by  the  statute  of  Henry  VIII.,  which  applies  only  to 
leases  by  deed.  This  is  undoubtedly  sound— e.^.,  it  has 
been  held  that  a  lease  by  mortgagor  and  mortgagee  in 
which  the  covenants  to  repair  were  with  the  mortgagor 
and  his  assigns  did  not  enable  an  assign  of  the  mortgagee 
to  maintain  an  action  on  the  covenant.  (**  Webb  v. 
Russell,"  3  Term  Rep.,  393  ;  1  Rev.  Rep.,  725.)  Lord 
Kenyon  says  :— '*  It  is  not  sufficient  that  a  covenant  is 
concerning  the  land,  but  in  order  to  make  it  run  with 
the  land  there  must  be  a  privity  of  estate  between  the 
covenanting  parties.  But  here  the  mortgagor  had  no 
interest  in  the  land  of  which  a  Court  of  law  could  take 
notice,  though  he  had  an  equity  of  redemption,  an 
interest  of  which  a  Court  of  equity  eould  take  notice. ' ' 
And  in  *'  Standen  v.  Chrismas  "  (10  Q.B.,  186)  it  was 
held  that  the  32nd  of  Henry  VIII.  applied  to  leases 
by  deed  only,  and  that  when  the  lease  was  not  under 
seal  the  assignee  of  the  reversion  could  not  maintain 
assumpsit  on  the  contract  against  the  lessee  for  failure 
to  repair.  The  reason  is  obvious.  If  the  contract  was 
regarded  as  personal,  the  right  to  sue  on  it  was  not 
assignable  at  law,  and  as  it  was  not  by  deed  there  was 
no  estate  in  which  the  right  to  sue  could  be  inherent. 
The  law  is  stated  with  great  lucidity  by  Chief  Justice 
Wilde  in  '•  Bickford  v.  Pm-vis  **  (6  C.B.,  at  p.  929). 
[His  Lordship  read  the  passage.]  If,  therefore,  the 
plaintiffs  had  been  suing  in  covenant  or  in  assumpsit  on 
contract  before  the  Judicature  Acts,  I  think  they  would 
have  failed.  But  it  by  no  means  follows  that  the  plain- 
tiffs would  have  failed  in  every  form  of  action,  even 
before  the  Judicature  Acts  ;  still  less  that  they  must  fail 
now.  Before  the  Judicature  Acts,  the  plaintiffs  might 
have  suceeeded  if  they  had  sued  on  the  new  contract 
implied  from  the  conduct  of  the  tenant  and  the  assignee 
of  the  landlord,  instead  of  suing  on  the  original  con- 
tract between  the  tenant  and  the  landlord.  I  take  the 
law  as  stated  by  Mr.  Justice  Willes  in  **  Cornish  v. 
Utubbs  ''  <L.R.,  6  C.P.,  at  pp.  338-9).  [His  Lordship 
read  the  passage.]  In  this  case  the  defendant  on 
receiving  the  notice  of  June  28,  1899,  writes  on 
July  29  :—**  This  is  the  first  official  notice  I  have 
received  of  the  change  in  landlords  "  ;  from  early  in 
August  the  defendant  carried  on  negotiations  for  three 
months  or  so  with  respect  to  the  terms  on  which  he 
should  give  up  his  tenancy  ;  between  August  and 
November  the  plaintiffs'  manager  applied  to  him 
repeatedly  for  rent  ;  on  November  18  the  defendant 
writes,  **  If  it  is  a  question  of  your  rent,  you  can  have 
it  when  you  want,''  and  when  a  distress  for  rent  was 
put  in  on  November  16  the  defendant  paid  it  out  ;  and 
although  he  says  it  was  under  protest,  this  comes  to 
nothing,  for  he  was  clearly  liable,  and  he  has  recog- 
nised his  liability  by  not  bringing  any  action  for  illegal 
distress.  I  find,  therefore,  as  a  fact,  that  the  defendant 
agreed  that  the  plaintiffs  should  occupy  the  position 
of  landlord  to  him  in  the  same  way  that  Broadbents 
had  done.  There  is,  however,  another  point  which  is 
fatal  to  the  defendant.  The  defendant  holds  under  an 
agreement  for  a  lease  from  Broadbents,  under  which  lie 
has  been  in  possession  and  paid  rent  for  several  years. 
The  whole  contract  has  been  performed  up  to  the 
present  time,  except  that  the  legal  estate  has  not  been 
actually   demised.    The     defendant     would     have    no 
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defeooe  to  an  motion  for  specific  performance,  the  sole 
object  of  which  would  be  to  compel  him  to  accept  the 
legal  estate.  If  Broadbents  had  not  parted  with  the 
legal  estate,  I  see  no  reason  why  they  should  not  now 
execate  the  deed,  in  order  to  complete  the  transaction. 
The  present  plaintiffs  are  the  assigns  of  the  benefit  of 
the  agreement,  both  by  implication  from  the  con- 
veyance of  the  land  subject  to  the  lease  and  by 
the  express  words  of  daose  26  of  the  agreement 
of  March  29,  1899.  The  plaintiffs  could,  there- 
fore, obtain  specifle  performance  in  this  Court  of  the 
contract  so  far  as  it  is  incomplete.  In  saying  this 
I  do  not  forget  that  this  is  a  yearly  tenancy  only,  and 
that  Vioe-Chanoellor  Wood  in  **  Clayton  ▼.  IlUng- 
worth  "  (10  Hare,  451)  refused  to  grant  specific  per- 
formance of  a  tenancy  from  year  to  year  ;  but  the 
reasons  given  by  the  Vice-Chancellor  are  inapplicable 
to  the  present  case.  He  said  there  was  nothing  to 
show  in  that  case  that  there  was  to  be  any  lease  under 
seal  at  all  ;  here  the  tenant  executes  under  seal.  He 
said  that  equity  interposes  to  grant  specific  performance 
in  cases  where  the  legal  remedy  is  adequate,  and  that 
there  was  nothing  in  the  case  before  him  to  show  why 
the  remedy  at  law  would  not  be  adequate.  Here  the 
defendant's  whole  contention  rests  on  the  ground  that 
the  plaintiffs  have  no  legal  remedy,  and  the  grant  of 
speciflo  performance  is  necessary  to  give  him  his  full 
rights.  It  is  well  settled  that  the  assign  of  one  of  the 
parties  to  a  contract  can  obtain  specific  performance  of 
that  contract  against  the  other  contracting  party,  and 
although  it  is  usually  necessary  in  such  an  action  to  make 
the  assignor  a  party,  I  do  not  think  that  it  is  essential 
in  a  case  like  the  present,  where  the  sub-contract  is  no 
longer  in  fieri,  and  there  are  no  equities  between  the 
parties  to  the  original  contract  and  no  suggestion  of  any 
reason  for  making  the  original  contractor  a  party.  The 
managing  director  of  Broadbents  was  called  as  a 
witness,  and  no  question  was  put  to  him  suggesting  any 
reason  for  Broadbents  being  made  parties.  Holding, 
therefore,  as  I  do,  that  the  plaintiffs  could  obtain 
specific  performance  against  the  defendant,  I  find  it 
laid  down  by  the  Court  of  Appeal  that  since  the 
Judicature  Act  there  are  not  in  such  a  case  as  this  two 
estates  as  there  were  formerly,  one  at  common  law  by 
reason  of  the  payment  of  the  rent,  and  another  in 
equity  under  the  agreement.  But  the  tenant  holds 
under  the  same  terms,  and  has  the  same  rights  and 
liabilities  as  if  a  lease  had  been  granted — **  Walsh  v. 
Lonsdale  ''  (21  Ch.D.,  9),  approved  by  Lord  Justice 
Cotton  in  **  Lowther  v.  Heaven  "  (41  Ch.D.,  at 
p.  264),  and  explained  by  Lord  Esher  in  **  Swain  v. 
Ayres  "  (21  Q.B.D.,  292-8),  and  **  Foster  v.  Reeves  " 
([1892]  2  Q.B.,  255).  Although  it  has  been  suggested 
that  the  decision  in  *  *  Walsh  v.  Lonsdale  ' '  takes  away 
all  difference  between  the  legal  and  the  equitable 
estate,  it,  of  course,  does  nothing  of  the  sort,  and  the 
limits  of  its  applicability  are  really  somewhat  narrow. 
It  appUes  only  to  cases  where  there  is  a  contract  to 
transfer  a  legal  title,  and  an  act  has  to  be  justified  or  an 
action  maintained  l^  force  of  the  legal  title  to  which 
such  contract  relates.  It  involves  two  questions  : — 
(1)  Is  there  a  contract  of  which  specific  pertormance 
can  be  obtained  P  (2)  If  yes,  will  the  title  acquired  by 
such  specific  performance  justify  at  law  the  act  com- 
plained of,  or  support  at  law  the  action  in  question  ? 
It  is  to  be  treated  as  though  before  the  Judicature  Act 
there  had  been,  first,  a  suit  in  equity  for  specific  per- 
f ormancca  and  then  an  action  at  law  between  the  same 
parties,  and  the  doctrine  is  applicable  only  in  those 
cases  where  specific  performance  can  be  obtained 
between  the  same  parties  in  the  same  Court,  and  at  the 
same  time  as  the  subsequent  legal  question  falls  to  be 
determined.  Thus,  in  **  Walsh  v.  Lonsdale  "  the  land- 
lord under  an  sgreement  for  a  lease  for  a  term  of  seven 


years  distrained.  Distress  is  a  legal  remedy  and  depends 
on  the  existence  at  law  of  the  relation  of  landlord  and 
tenant,  but  the  agreement  between  the  same  parties  if 
specifically  enforced  created  that  relationship.  It  was 
clear  that  such  an  agreement  would  be  enforced  in  the 
same  Court  and  between  the  same  parties  ;  the  act 
of  distress  was  therefore  held  to  be  lawful.  So  in 
the  present  case  I  have  already  stated  that  specific 
performance  can  be  granted  between  these  parties  in 
the  suit.  I  must  treat  it,  therefore,  as  granted,  and 
I  then  find  that  the  result  justifies  this  aetion.  It  ia 
not  necessary  to  call  in  aid  this  doctrine  in  matters 
that  axe  purely  equitable.  Its  existence  is  due  entirely 
to  the  divergence  of  legal  and  equitable  rights  between 
the  same  parties,  nor  does  it  affect  the  rights  of  third 
persons.  Thus  a  contract  by  a  landowner  to  sell  the  fee 
simple  of  land  in  possession  <|p  A  would  not  enable  A 
to  maintain  an  action  of  ejectment  or  trespass  against  a 
third  person,  because  such  actions  are  purely  legal 
actions,  requiring  the  legal  estate  and  possession 
respectively  to  support  them,  and  the  contract  relied  on 
is  not  made  with  the  defendant.  The  case  of  **  Friary 
Holroyd  v.  Singleton' '  ([1899]  1  Ch. ,  88,  and  2  Ch. ,  261) 
turned  on  the  construction  of  the  word  **  assigns."  In 
that  case  the  plaintiffs  had  a  contract  to  buy  from  the 
lessor  a  publichouse  subject  to  a  lease  which  contained 
a  covenant  to  sell  the  freehold  at  a  certain  price,  on  six 
months'  notice  being  given  by  the  lessor,  his  executors, 
administrators,  or  assigns.  The  only  notice  given  was 
given  by  the  plaintiffs,  and  it  wa«  held  that  they  were 
not  assigns  within  the  meaning  of  the  clause.  **  Walsh 
V.  Lonsdale  "  was  cited,  but  Lord  Justice  Romer  held 
that  it  had  no  application.  The  real  point  was  that  the 
notice  was  given  by  the  wrong  person,  that  such  notice 
was  a  condition  precedent,  and  the'  objection  would  have 
been  just  as  fatal  if  the  action  had  been  brought  in  the 
name  of  the  original  landlord.  The  reversal  in  the 
Court  of  Appeal  turned  on  a  question  of  fact  only.  I 
hold,  therefore,  on  this  point  that  the  plaintifls,  being 
clearly  entitled  in  this  Court  against  the  defendant  to  a 
specific  performance  of  the  agreement  under  which  the 
defendant  has  been  for  years  and  still  is  in  possession 
of  the  land,  can  sue  him  on  th9  covenants  in  the  same 
manner  as  they  could  have  done  if  Broadbents  had 
actually  executed  the  original  lease.  There  are  two 
other  points  to  which  I  will  refer,  although  I  do  not 
propose  to  rest  my  decision  upon  either  of  them.  It 
is  said  that  section  10  of  the  Conveyancing  Act  enables 
the  plaintiffs  to  sue.  Unless  they  can  do  so  on  the 
ground  last  stated  (as  to  which  I  would  refer  to 
*<  Swain  V.  Ayres,*' 20  Q.B.D.,  at  292-3),  I  should 
feel  some  difficulty  in  so  holding.  The  word  **  lease  " 
in  sectiun  14  has  been  held  not  to  include  an  agreement 
for  a  lease,  and  section  18,  subsection  17,  expressly 
contrasts  lease  and  agreement  for  a  lease.  There  are 
considerable  difficulties  in  construing  the  section,  and  I 
express  no  final  opinion  upon  it.  The  last  point  is  this. 
The  covenants  in  the  original  agreement  by  the 
defendant  were  personal  contracts  binding  on  him,  on 
which  he  could  have  been  sued  at  law  in  the  name  of 
Broadbents  (Limited)  after  the  assignment  to  the 
plaintiffs  (see  **  Bickford  v.  Purvis,"  fupm).  Since 
the  Judicature  Act  the  right  to  sue  on  those  covenants 
is  a  chose  in  action  within  section  25,  subsection  6. 
The  term  **  chose  in  action  "  in  that  section  has  been 
said  in  the  Privy  Council,  "  King  v.  Victoria  Insurance 
Company"  ([1896]  A.C.,  at  p.  254)  to  include  all 
*'  rights  the  assignment  of  which  a  Court  of  law  or 
equity  would  before  the  Act  have  considered  lawful." 
I  adopt  this  definition,  and  I  hold  that  the  benefit  of 
these  covensnts  could  undoubtedly  have  been  assigned 
in  equity  before  the  Act.  The  plaintiffs  could,  ihen- 
fore,  sue  in  respect  of  these  covenants,  if  there  had 
been  an  absolute  assignment  thereof  to  them  in  writing 
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signttd  by  the  assignor,  of  which  express  notice  in 
writing  had  been  given  to  the  defendant.  I  express  no 
further  opinion  on  this  as  it  has  not  been  argned  and  it 
m%7  be  that  no  sofficient  notice  has  been  given.  The 
resnlt  is  that  I  grant  the  injunction  as  asked,  and  order 
the  defendant  to  pay  the  costs  of  the  action. 

[Solicitors— Chester  and  Co.,  fur  Farrer  aod  Co., 
Manchester,  for  the  pUintiffs  ;  Pritchard,  Englefleld, 
and  Co.,  for  Mmnn  and  Rooke,  Manchester,  for  the  de- 
fendant.] 


Court  of  Appeal  (A.  L.  Smith,  ) 
Collins,  and  Bomer,  L.JJ.)  j 


1900. 
March  28. 


CAVANA.GH  V.  OEOBOB  WHTTBCHUHOH  (LIMITED).* 

Company — Sliares — ^Transfer  of  shares — Estoppel 
— Certificated  transfers. 


This  was  an  application  by  the  defendants  for 
judgment  for  a  new  trial  in  an  action  tried  before  Mr. 
Jiutioe  Bigham  and  a  special  jnry,  reported  in  The 
Times  of  December  11.  The  plaintiff  claimed  damages 
from  the  defendant  company  for  refusing  to  register 
him  as  the  holder  of  certain  shares  in  that  company, 
and  also  an  injunction  to  restrain  them  from  registering 
any  one  else  as  the  holder  thereof  ;  and,  alternatively, 
damages  for  misrepresenting  that  one  Anthony  Raymond 
was  the  registered  holder  of  the  shares  in  question.  The 
plaintiff  was  a  leather  and^  hide  merchant,  carrying  on 
his  badness  at  Havre  and  Paris.  In  the  course  of  his 
business  he  had  had  relations  with  a  firm  of  Lavington 
Evans,  tanners,  who  had  two  establishments,  one  at 
Sittingboume  and  the  other  at  Longjumeau,  near  Paris. 
The  result  of  these  dealings  was  that  Lavington  Evans 
became  indebted  to  the  plaintiff  in  a  sam  of  £13,748. 
On  November  6,  1897,  the  business  carried  on  by 
Lavington  Evans  in  France  was  tamed  into  a  limited 
company  called  the  lunox  Tannery  Company  (Limited). 
One  Anthony  Raymond  became  the  managing  director  of 
this  company,  baring  been  largely  connected  in  promot- 
ing its  incorporation.  This  company  assumed  the 
liabilities  of  Lavington  Evans,  inclading  the  debt  due 
to  the  plaintiff,  and  the  payment  of  that  debt  was  also 
guaranteed  by  Raymond.  The  bosiness  done  formerly 
between  the  plaintiff  and  Lavington  Evans  was  continued 
between  the  plaintiff  and  the  Innox  Tannery  Company. 
The  plaintiff  sold  raw  hides  to  the  Innox  Company,  who 
tanned  the  hides  and  consigned  them  to  the  defendants 
for  sale  on  commission.  The  defendants  on  receipt  of 
the  goods  used  to  make  an  advance  of  80  per  cent,  of 
their  value,  the  balance  being  remitted  on  sale  of  the 
goods.  In  April,  1899,  the  plaintiff  began  to  press  the 
Innox  Company  for  pa3^ent,  and  an  arrangement  was 
made  by  which  the  plamtiff  was  to  take  bills  of  £500, 
accepted  by  the  Innox  Company  and  endorsed  by 
Raymond,  the  first  to  fall  due  on  May  11,  1899,  and 
others  at  intervals  of  a  week.  The  first  bill  was  dis- 
honoured, whereupon  the  plaintiff  came  to  London  and 
instructed  his  solicitors,  Messrs.  Smith  and  Hudson, 
to  press  for  payment.  The  difficulties  of  the  Innox 
Company  concerned  the  defendants  as  well  as  the 
plaintiff,  and,  accordingly,  an  arrangement  was  pro- 
posed on  May  19  by  which  the  debt  due  to  the  plaintiff 
should  be  secured.  The  proposal  was  that  Raymond, 
who  had  also  been  concerned  in  promoting  the  defendant 
company,  should  transfer  to  the  plaintiff  1,100  pre- 
ference and  9,250  ordinary  shares  standing  in  his  name 
in  the  books  of  the  defendant  company,  that  the  de- 
fendants, instead  of  paying  to  the  Innox  Company  as 
heretofore  80  per  cent,  of  the  value  of  all  goods  con- 
signed to  them  by  that  company,  should  pay  40  per 
cent,  to  the   Innox   Company   and   40  per  cent,  to  the 
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plaintiff.  If  this  was  completed  the  plaintiff  told 
Raymond  he  would  be  satisfied  and  would  not  proceed 
against  the  Innox  Company.  The  plaintiff  at  the  same 
time  obtained  from  Raymond  an  order  entitling  him  to 
receive  back  from  the  Innox  Company  a  parcel  of 
hides  which  he  had  sold  to  them  but  for  which  he 
had  not  received  payment.  On  May  21,  1899, 
Whit  Sunday,  he  went  with  his  agent  and  his  soli- 
citor, Mr.  Smith,  to  the  faetory  of  the  Innox  Com- 
pany to  claim  these  goods.  On  arriving  there  he 
learned  that  there  had  been  a  great  pressure  of  work  in 
tanning  and  loading  hides  since  5  o'clock  that  morn- 
ing. Thinking  that  he  had  been  tricked,  he  consulted 
lawyers  in  Paris  and  obtained  from  a  Court  of  law  an 
**  opposition  **  and  a  *'  saisie  "  upon  the  goods  and 
property  of  the  Inmox  Company  and  the  defendants. 
The  effect  of  these  proceedings  was  to  place  an 
embargo  on  the  goods  of  the  Innox  Company,  so  that 
they  could  not  deliver  any  goods  to  the  defendants,  and 
to  put  a  stop  order  on  any  money  in  the  hands  of  the 
defendants,  preventing  them  from  making  any  payments 
to  the  Innox  Company.  The  Innox  Company,  the  de- 
fendants, and  Raymond  were  all  anxious  that  the 
plaintiff  should  withdraw  these  proceedings,  and  on 
May  27,  1899,  it  was  agreed  that  Raymond  should  send 
transfers  with  certificates  for  the  shares  above  men- 
tioned. The  certificates  and  transfers  were  to  be 
handed  to  the  plaintiff  by  the  SOth,  upon  receipt  of 
which  he  was  ready  to  sign  an  agreement  providing  for 
payment  of  the  money  due  to  him  and  for  the  with- 
drawal of  the  **  opposition  "  and  the  •*  saisie."  The 
certificates  were  not  forthcoming,  and  the  plaintiff,  with 
his  solicitor,  went  on  the  morning  of  the  SOth  to  the 
offices  of  Messrs.  Sewell  and  Maaghan,  Raymond's 
solicitors  in  Paris.  Meantime  a  letter  dated  May  20 
had  come  from  Mr.  Wells,  the  secretary  of  Whitechorch 
(Limited),  in  London,  to  Mr.  George  Whitechurch  in 
Paris  in  these  terms  :—**  Dear  Whitechurch,— I  have 
sent  power  of  attorney  to  Sewell  and  Maughan,  also 
certified  transfers  of  preference  and  ordinary  shares, 
which  ought  to  make  them  quite  safe.  I  had  to  get 
these  from  my  family  and  intimate  friends  who  held 
them.  On  receiving  back  the  transfers  signed  by 
Cavanagh,  I  will  have  the  fresh  certificates  prepared  and 
sent  for  signature.  I  have  had  my  work  cut  out  to  get 
these  together.  .  .  ."  This  letter  was  answered  by 
a  letter  from  Mr.  George  Whitecnarch,  expressing  his 
surprise  that  Wells  should  have  issued  these  certificated 
transfers,  and  directing  him  not  to  do  so  in  future  with- 
out giving  notice  to  the  directors  in  Paris.  When  the 
plaintiff  and  his  solicitor  arrived  on  the  morning  of 
May  80  at  the  offices  of  Messrs.  Sewell  and  Maughan, 
Mr.  Maughan  there  produced  certificated  transfers  for 
1,100  preference  and  9,250  ordinary  shares  in  the 
defendant  company.  These  certificated  transfers  were 
transfers  of  shares  from  Raymond  as  transferor  to  the 
plaintiff  as  transferee  in  the  ordinary  form,  except 
that  in  the  left-hand  margin  of  the  transfer  deed  were 
written  the  words  (taking  one  transfer  for  example) 
•'  Coupon  "-—that  was,  certificate— ••  for  1,100  pre- 
ference shares  in  the ^  company's  office,  by  George 
Whitechurch  (Limited),  Richard  O.  Wells,  secretary." 
The  plaintiff,  with  his  solicitor,  on  seeing  the  certifi- 
cated transfers  left  Messrs.  Sewell  and  Maughan,  and 
then  went  on  to  the  office  of  Mr.  George  Whitechurch, 
the  chairman  and  managing  director  of  the  defendant 
company,  and  told  him  that  Mr.  Maughan  had  received 
certificated  transfers,  but  not  certificates  of  the  shares. 
There  was  some  oonflict  of  evidence  as  to  what  Mr. 
Whitechurch  said  in  reply.  According  to  the  plaintiff's 
evidence,  Mr.  Whitechurch  said  he  was  glad  of  the 
settlement  ;  that  if  the  certificated  transfers  were 
there  he  would  sign  the  agreekneut,  and  the  certificates 
of  the  shares   would    follow   as    a    matter   of   c^u^se. 
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According  to  the  defendants'  evidence,  be  said  the 
certificated  transfers  were  of  no  use  unless  the  certifi- 
cates themselves  were  lodged  with  the  company.  On 
the  following  day,  May  31,  the  plaintiff,  his  solicitor, 
M.  Petit,  a  French  advocate,  M.  Le  Fort,  the  plaintiff's 
agent,  Mr.  Qeorge  Whitechurch,  Mr.  Maughan,  and 
Mr.  Hammersley,  holding  a  power  of  attorney  for 
Raymond  and  being  himself  manager  of  the  Iimox 
Company's  factory  at  Loagjnmeau,  met  together  at  the 
office  of  M.  Le  Fort.  Mr.  Maughan  produced  the  cer- 
tificated transfers.  BIr.  Oeorge  Whitechurch  looked  at 
them,  and,  according  to  the  plaintiff's  witnesses,  said 
they  were  all  in  order,  and  they  should  be  sent  to  London 
and  new  certificates  would  be  sent  in  return  ;  according 
to  the  defendants'  witnesses,  he  repeated  what  he  had 
said  on  the  day  before — namely,  that  the  certificated 
transfers  were  of  no  use  unless  the  certificates  them- 
selves were  lodged  at  the  office  of  the  defendant  com- 
pany in  London.  It  was  common  ground  that  an  agree- 
meot  in  writing  was  then  read  by  M.  Petit  and  signed 
by  Mr.  George  Whitechurch,  *'  bon  pour  encaissement 
G.  Whitechurch  (Limited).  George  Whitechurch."  It 
was  also  signed  by  Mr.  Hammersley  and  subsequently 
also  by  Raymond.  By  clause  1  of  this  agreement  the 
debt  due  to  the  plaintiff  was  agreed  at  £13,748  ; 
clause  2  contained  a  statement  of  goods  to  be  supplied 
by  the  Innoz  Company  to  the  defendants,  for  which 
goods  the  defendants  were  to  pay  80  per  cent,  of  the 
value,  40  per  cent,  to  the  plaintiff  and  40  per  cent. 
to  the  Innox  Company.  By  clause  3  the  balance  of  the 
plaintiff's  debt  was  to  be  secured  by  handing  to  him 
certificates  for  1,100  preference  shares  and  9,250  ordi- 
nary shares  in  the  defendant  company.  On  the  signing 
of  this  agreement  the  plaintiff  withdrew  the  *  *  opposi- 
tion "  and  **  saisie,"  and  the  certificated  transfers  of 
the  shares  were  sent  to  the  secretary  of  the  defendant 
company  in  London.  Since  this  agreement  a  sum  of 
£1,600  had  beon  paid  off  the  debt,  and  hides  to  the 
value  of  £2,500  had  been  relnmed  to  the  plaintiff,  but 
the  certificates  which  he  expected  in  return  for  the 
transfers  never  came.  Wells,  the  secretary  to  the  de- 
fendant company,  was  also  clerk  to  Raymond.  In  May, 
1899,  Raymond  had  no  shares  standing  in  his  name.  It 
was  agreed  that  the  value  of  the  sharos  at  that  date 
should  be  taken  at  15s.  each.  The  transfer  file  of  the 
defendant  company  showed  a  large  number  of  transfers 
certificated  i)y  Wells  and  others  acting  for  him.  The 
old  certificates  with  new  ones  were  regularly  sent  by 
Wells  to  Paris,  where  the  seal  of  the  company  was 
afiixed  to  the  new  certificates,  the  transfers  themselves 
being  kept  by  the  secretary  in  London.  The  questions 
left  to  the  jury  and  the  answers  thereto  were  as 
follows  : — 1.  Did  the  defendant  company  represent  to 
the  plaintiff  that  they  held  the  certificates  relating  to 
the  shares  numberecl  in  the  transfers,  and  did  thoy 
represent  that  the  certificates  so  held  were  in  the  name 
of  Raymond  ?  Answer.— Wells  did  so  represent. 
Whitechurch  allowed  the  plahitiff  to  think  it  was  all 
right  in  order  to  induce  the  plaintiff  to  withdraw  the 
<*  opposition."  2.  Did  Wells  make  the  representation 
honestly  though  carelessly  ?  Answer. — No.  3.  Did  he 
do  it  fraudulently  ?  Answer.— Yes.  4.  Was  it  done  in 
the  supposed  interest  of  the  defendant  company  for  the 
benefit  oi  both  Raymond  and  the  defendants  ?  Was  the 
representation  made  in  order  to  induce  the  plaintiff  to 
alter  his  position  to  his  detriment  ?  Answer. — Yes. 
6.  Did  he  in  consequence  altiT  his  position  to  his  detri- 
ment ?  Answer.— Yes.  Mr.  Justice  Bigham,  upon  these 
findings,  gave  judgment  for  the  plaintiff  for  £8,325 
damages,  the  value  of  the  shares  being  15s.  each. 

Mr.  Lawson  Walton,  Q.C.,  BIr.  Swinfen  Eady, 
Q.C.,  and  Mr.  R.  0.  Glenn  appeared  for  the  de- 
fendants ;  Mr.  Rufus  Isaacs,  Q.C.,  and  Mr.  L.  Ryland 
appeared  for  the  plaintiff. 


The  CouBT,  having  taken  time  to  consider,  dismissed 
the  application. 

Lord  Justice  Collins  said  that  the  judgment  of 
liord  Justice  A.  L.  Smith,  who  was  absent  through 
indisposition,  would  be  read  by  Ijord  Justice  Romer. 

Lord  Justice  Rombr  then  read  an  elaborate  judgment 
written  by  Lord  Justice  A.  L.  Bmith,  in  wfaidi  he  said 
that  the  application  was  to  enter  judgment  for  the 
defendants  upon  the  ground  that  there  was  no  evidenee 
to  support  the  verdict  for  the  plaintiff,  and  alternatively 
for  a  new  trial  upon  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence,  and  that  the 
damages  were  excessive.  The  action  was  brought  by 
the  plaintiff  against  the  defendants  for  refusing  to  place 
him  upon  the  register  of  shareholders  of  the  defendant 
company.  His  Lordship  then  stated  the  facts,  and  with 
reference  to  the  interviews  of  May  30  and  31,  1899, 
between  the  plaintiff  and  Mr.  George  Whitechurch,  the 
chairman  and  managing  director  of  the  defendant  com- 
pany, after  the  two  certificated  transfers  of  the  shares 
had  been  produced  to  the  plaintiff  by  Raymond's  solicitor, 
he  said  that  there  were  two  separate  and  distinct  estoppels 
set  up  by  the  plaintiff.  He  agreed  with  Mr.  Justice 
Bigham  that  Mr.  Whitechurch  knew,  when  he  made  the 
representations  alleged  on  May  30  and  31,  that 
Raymond's  shares  were  being  given  to  the  plaintiff  to 
induce  him,  if  possible,  to  take  off  the  *♦  opposition." 
Those  two  estoppels  were  founded  upon  the  well-known 
rules  as  to  estoppel  laid  down  in  **  Carr  v.  London  and 
North-Westem  Railway  Company  "  (L.R.,  10  C.P.,  at 
p.  317),  which  were  as  follows  :— (a)  ••  If  a  man, 
either  in  express  terms  or  by  conduct,  makes  a  repre- 
sentation to  another  of  the  existence  of  a  certain  state 
of  facts  which  he  intends  to  be  acted  upon  in  a  certain 
way,  and  it  be  acted  upon  in  that  way,  in  the  belief  of 
the  existence  of  such  a  state  of  facts,  to  the  damage  of 
him  who  so  believes  and  acts,  the  first  is  estopped  from 
denying  the  existence  of  such  a  state  of  facts."  (6) 
**  If  a  man,  whatever  his  real  meaning  may  be,  so  con- 
ducts himself  that  a  reasonable  man  would  take  his  con- 
duct to  mean  a  certain  representation  of  facts,  and  that 
it  was  a  true  representation,  and  that  the  latter  was 
intended  to  act  upon  it  in  a  particular  way,  and  he  with 
such  belief  does  act  in  that  way  to  his  damage, the  first  is 
estopped  from  denying  that  the  facts  were  as  represented. " 
Either  of  those  rules  was  sufficient  to  support  the  plain- 
tiff's first  estoppel,  which  was  founded  upon  an  estoppel 
arising  out  of  representations  made  by  Mr.  George 
Whitechurch,  assuming  that  there  was  evidence  to  support 
the  finding  which  the  jury  had  come  to  thereon.  As  to 
the  first  estoppel,  the  learned  Judge  had  left  the  ques- 
tions clearly  to  the  jury,  and  he  also  left  to  the  jury 
questions  upon  the  second  cause  of  action— namely,  that 
founded  upon  the  representation  made  by  the  defend- 
ants' secretary  by  his  endorsement  upon  the  margin  of 
the  transfers.  The  Lord  Justice  then  dealt  elaborately 
with  what  passed  at  the  interviews  with  Mr.  George 
Whitechurch  on  Blay  30  and  31,  in  regard  to  which  there 
was  a  conflict  of  evidence,  and  said  that  it  was  for  the 
jury  to  say  whether  the  plaintiff's  or  Mr.  Whitechurch 's 
evidence  was  correct  upon  this  point.  The  jury  adopted 
that  of  the  plaintiff,  for  ;they  found  that  Mr.  Wliite- 
church  allowed  the  plaintiff  to  think  it  was  all  right 
(that  was,  the  certificated  transfers)  in  order  to  induce 
the  plaintiff  to  withdraw  the  **  opposition,"  and  that 
the  plaintiff  in  consequence  did  alter  his  position  to  his 
detriment.  There  was  ample  evidence  to  justify  the 
jury  in  finding  as  they  did,  and  the  case  fell  within 
either  of  the  rules  in  **  Carr  v.  London  and  North- 
Westem  Railway  Company  ' '  above  set  forth.  In  his 
Lordship's  opinion  the  plaintiff  had  made  out  a  case,  as 
the  jury  believed  his  evidence,  that  a  reprasentntlon 
was  made  by  Mr.  Whitechurch  to  him— stated  shortly — 
that  the  certificated   transfers  were  as  good  as  trausferv 
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plus  cttrtificAtes,  in  order  to  induce  the  pUdntiff  to  act 
thereon  to  his  detriment,  which  he  did.  It  wai  argued 
that  Hr.  Whitechnrch  had  no  authority  to  make  the 
representation.  In  his  Lordship's  opinion  Mr.  White- 
church,  in  getting  the  withdrawal  of  the  '*  opposition  '* 
which  brougBt  the  business  of  Uie  company  to  a  deadlock, 
was  acting  within  the  powers  conferred  upon  him  as 
managing  director  by  the  articles  of  association  of  the 
company.  With  regard  to  the  damages,  the  plaintiff  was 
entitled  to  have  had  the  shares  numbered  in  the  two 
certificated  transfers  registered,  and  to  be  placed  upon 
the  register  as  the  holder  of  those  shares.  They  were 
worth  15s.  each,  which  amounted  to  £8,325.  In  the 
circumstances  of  the  case  the  damages  were  rightly 
giyen.  It  seemed  to  him  that  the  estoppel  proved 
against  Ur.  George  Whitechnrch  was  amply  sufficient 
to  support  the  plaintiff's  case,  and  he  did  not 
propose  to  deal  with  the  estoppel  created  by  the  untrue 
certificates  given  by  the  defendant  company's  secretary. 
It  was  sufficient  to  state  that  he  agreed  with  the  re- 
marks of  Lord  Justice  Collins  upon  this  point.  Hie 
application  must  therefore  be  dismissed,  with  costs. 

LoBD  JuancB  Collins  read  a  judgment  to  the  same 
effect,  in  which  he  said  that  as  regards  the  alleged 
estoppel  based  on  the  representation  of  Wells,  the  secre- 
tary of  the  defendant  company,  in  certifying  the 
transfers  from  Raymond  to  the  plaintiff,  the  extent  of 
the  estoppel  would  depend  upon  what  was  in  the  circum- 
stances the  fair  bosiness  inference  to  be  drawn  from  the 
osrtifioation  of  the  transfers.  The  jury  had  found  that 
by  certification  the  secretary  represented  that  he  held 
osrtiflcates  relating  to  those  specific  shares  and  that 
those  shares  were  in  the  name  of  Raymond.  The  de- 
fendants contended  that  nevertheless  they  were  at 
liberty  to  assert  that  Raymond  had  no  title  to  the 
shares  which  he  purported  to  transfer,  and  that  conse- 
quently they  could  not  be  made  to  pay  damages  for  not 
registering  the  plaintiff.  They  relied  upon  **  Bishop  ▼. 
Balkis  Consolidated  Company  "  (25  Q.B.D.,  612).  In 
bis  opinion  that  case  did  not  support  the  contention. 
In  the  present  case,  if  the  fact  which  the  defendants 
were  estopped  from  denying  was  taken  together  with 
the  facts  aa  they  were,  a  complete  right  to  call  for 
registration  was  established  in  the  plaintiff.  There  was 
only  one  set  of  transfers  in  the  case,  and  they  were 
perfectly  genuine  and  purported  to  transfer  shares  which 
the  company  bad  to  admit  were  registered  in  the  name 
of  the  transferor  when  the  transfers  were  certified. 
Tlierefore  the  links  in  the  chain  of  title  were  complete. 
In  his  opinion  the  same  result  was  reached  through 
what  the  jury  had  found  to  be  the  facts  with  regard  to 
the  representations  made  by  Whitechnrch  himself.  His 
Lordship  had  so  far  considered  the  case  apart  from 
fraud  in  Wells.  But  if  the  finding  of  the  jury  stood  on 
this  part  of  the  case,  it  could  not  be  contended  that  his 
fraud  was  such  as  to  relieve  the  company  from  responsi- 
bility, either  by  estoppel  or  otherwise,  for  his  repre- 
sentations. The  jury  had  found  that  he  made  the 
representations  fraudulently  and  in  the  supposed  interest 
of  the  defendant  company  for  the  benefit  of  both  Ray- 
mond and  the  defendant  company.  In  his  opinion 
there  was  evidence  fit  for  the  consideration  of  the  jury 
upon  this  point. 

LOSD  JusTlcs  Roiuut  said  that  he  had  read  the  judg- 
ments already  delivered  and  he  entirely  agreed  with  them. 


Q.B.  Div.  (Lord  RusseU  of   Killowen,  ) 


1900. 
March  28. 


C.J.,  Grantham  and  Phillimore,  JJ.) 

THE  QUESN  V.  OBAY.» 

Contempt    of    Court Newspaper    article 

*'  Scandalizing  "  the  Court — Scurrilous  abuse 
of  a  Judge  at  Assizes. 

*B«port6d  hi  0.  a.  WiLBHAHAic,  Esq..  B»rrlster-at*Iiaw. 


Judgment  in  this  case  was  delivered. 

The  Attorney -General  (Sir  Richard  Webster,  Q.C.) 
and  Mr.  H.  Sutton  appeared  for  the  Public  Prosecutor  ; 
and  Mr.  Hugo-  Young,  Q.C,  and  Mr.  Tangye  for  the 
defendant  ;  Mr.  Arthur  A 'Beckett  held  a  watching 
brief  for  the  committee  of  the  London  district  of  the 
Institute  of  Journalists. 

Ilie  LoBD  Chiej  Juhtice  said, —In  this  matter  the 
Attorney-General,  on  Friday  last,  moved  for  a  rule 
calling  on  Thomas  Lancaster  to  show  cause  why  he 
should  not  be  committed  for  contempt  of  Court  by 
reason  of  a  certain  article  printed  and  published  by  him 
in  a  newspaper  on  March  16.  It  then  appeared  that 
Tliomas  Lancaster  was  the  printer  of  the  newspaper  and 
the  secretary  and  manager  of  a  company  who  carried  it 
on.  Yesterday  the  Attorney-General  informed  the 
Court— and  referred  to  an  affidavit  as  evidence— that 
Thomas  Lancaster  was  abroad  when  the  article  was 
published  and  it  appears  that  he  is  still  abroad.  It  was 
announced  at  the  same  time  that  Howard  Alexander 
Gray  was  the  editor  of  the  newspaper  and  that  he  was 
the  writer  of  the  article  and  responsible  for  its  publica- 
tion. Howard  Alexander  Gray  appears  here  in  person 
and  is  represented  by  counsel  and  submits  himself  to 
the  jurisdiction  of  the  Court.  The  Court  is  therefore 
seised  of  the  case  against  him.  Tlie  facts  are  these  : — ^A 
man  named  Wells  was  indicted  for  uttering  and  publish- 
ing indecent  words  and  for  publishing  an  indecent  book. 
The  case  came  before  Mr.  Justice  Darling,  sitting  as  a 
Court  of  oyer  and  terminer.  The  learned  Judge  thought 
fit  to  refer  to  the  nature  of  the  trial, and  to  the  fact  that 
the  evidence  was  likely  to  be  of  an  indecent  character  and 
unfit  for  publication.  He  thought  fit  to  warn  the  Press 
against  the  publication  of  indecent  details.  In  doing  so, 
he  took  care  not  to  prejudge  the  matter  to  be  tried, 
for  he  pointed  out  that  though  necessarily  indecent 
matter  would  be  put  iA  evidence  it  did  not  follow  that 
the  pablloation  of  it  under  the  circumstances  consti- 
tuted a  criminal  offenoe.  He  proceeded  to  point  out 
that  there  were  means  for  punishing  persons  who  did 
publish  indecent  matter.  I  do  not  think,  for  a  moment, 
that  the  learned  Judge  intended  to  insult  the  Press.  Hie 
warning  may  have  been  unnecessary.  The  learned  Judge 
was  probably  unaware  of  the  fact  vhat  no  indecent  matter 
was  pnblished  in  the  reports  of  the  proceedings  which 
took  place  before  the  trial.  I  think  he  probably  had  in 
mind  the  popular  impression— which  is  an  erroneons 
impression— that  newspapers  enjoy  the  privilege  of 
publishing  with  impunity  anything  whidi  takes  place  in  a 
law  Court.  On  the  evening  of  March  16  the  article  com- 
plained of  was  published.  It  was  read  by  the  Attorney- 
General  (see  Tht  Times  of  March  81),  and  I  will  not  now 
read  it  again.  Of  its  character  there  can  be  no  question. 
Ko  one  has  described  it  in  terms  of  stronger  condemnation 
than  Howard  Alexander  Gray  himself,  who  in  his  affidavit 
admits  that  the  terms  of  the  article  were  **  intemper- 
ate, improper,  ungentlemanly,  and  void  of  respect  due 
to  his  lordship's  person  and  office."  The  article  is  in 
terms  of  scurrilous  abuse  of  a  Judge  in  his  character  as 
a  Judge,  sourrilous  abuse  in  reference  to  the  conduct  of 
the  Judge  while  sitting  under  the  Queen's  commission, 
scurrilous  abuse  pnblished  in  a  newspaper  circulating  in 
the  town  where  the  Judge  was  at  the  time  sitting  under 
the  Queen's  commission.  It  cannot  be  doubted  that  the 
article  constitutes  a  contempt  of  Court,  but  as  these 
applications  are  unusoal,  we  think  it  right  to  explain 
more  fully  what  does  constitute  a  contempt  of  Court 
and  to  indicate  the  means  of  punishmg  the  offence. 
The  jurisdiction  in  contempt  exists  in  the  interest  of  the 
public  as  a  safeguard  of  the  due  administration  of  justice. 
Any  act  done  or  writing  published  which  is  calculated 
to  bring  the  Court  or  the  Judge  of  a  Court  into  con- 
tempt or  to  lower  his  authority  is  a  contempt  of  Court. 
Further,  any.  act  done   or   writing   published  which  is 
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calculated  to  obetract  or  interfere  with  the  due  eoorse 
of  justice  or  the  lawful  proceM  of  the  Courts  is  a  eon- 
tempt  of  Court.  The  first  is  that  which  is  referred  to  by 
Lord  Hardwicke  as  **  scandalising  "  a  Judge.  These  pro- 
positions are  subject  to  the  important  qualification  that 
Judges  and  Courts  are  open  to  criticism,  and  if  reason- 
able arguments  and  expostulations  are  offered  against 
any  judicial  act  as  being  contrary  to  the  law  or  the  public 
good,  no  Court  would  or  could  treat  that  as  a  contempt  of 
Court.  But  it  must  be  remembered  that  in  this  matter 
the  liberty  of  the  Firess  is  no  greater  than  the  liberty  of 
every  subject  of  the  Queen.  No  one  could  say  that  the 
criticism  contained  in  this  article  was  justifiable  or  was 
not  a  contempt  of  Court,  and  we  must  therefore  deal 
with  it  as  such.  The  jurisdiction  by  virtue  of  which  we 
are  now  acting  is  not  a  newfangled  jurisdiction.  It  is  a 
jurisdiction  as  old  as  the  common  law,  of  which  it  is  a 
part.  Its  history  and  the  purpose  for  which  it  exists  is 
treated  of  by  Chief  Justice  Wilmot,  then  Mr. 
Justice  Wilmot,  in  his  **  Opinions  and  Judgments  ** 
at  page  243.  The  jurisdiction  is  one  that  must 
be  exercised  with  great  care  and  only  in  cases 
where  the  contempt  of  Court  is  clear  and  beyond 
reasonable  doubt.  If  this  is  not  the  case  we  ought  to 
leave  the  Attorney-General  to  proceed  by  means  of  a 
criminal  information.  If  it  had  not  been  for  the  conduct 
of  Howard  Alexander  Gray  since  the  publication  of  the 
article,  and  if  it  had  not  been  for  the  affidavit  made  by 
him  which  is  before  the  Court,  we  should  have  thought 
it  necessary  to  send  Howard  Alexander  Gray  to  prison 
for  a  not  inconsiderable  period.  But  he  has  frankly 
acknowledged  his  responsibility,  and,  more,  he  has 
expressed  regret  for  what  he  has  done.  In  his  affidavit 
he  refers  to  the  fact  that  other  newspapers  have  made 
comments  upon  the  same  incident.  I  will  only  say  as 
to  those  comments  that,  so  far  as  they  have  been 
adverted  to  at  all,  they  were  obviously  comments  of 
a  very  different  character.  The  Attorney-General  has 
not  thought  fit  to  take  action  with  regard  to  them,  -  and 
they  are  not  before  us.  His  Lordship,  having  read 
portions  of  the  defendant's  affidavit,  concluded, — 
Howard  Alexander  Gray,  the  judgment  of  the  Court*  is 
that  you  pay  a  fine  of  £100  and  further  that  yon  pay 
£25  in  respect  of  the  costs  of  these  proceedings, 
and  that  you  be  detained,  if  necessary,  and,  if 
necessary,  lodged  in  Hollo  way  gaol,  until  these  sums 
are  paid. 

Mr.  YouNO.— Will  your  Lordship  allow  till  4  o'clock 
this  afternoon  for  payment  to  be  made  ? 

The  LoBD  Chief  Justicb.— Mr.  Mell6r  will  see  to 
that. 

[Solicitors— The  Solicitor  to  the  Treasuiy,  for  the 
Public  Prosecutor  ;  Pepper,  Tangye,  and  Co.,  for 
Pepper,  Tangye,  and  Winterton,  for  the  defendant.] 


Prob.,  Divorce,  and  Adm.  Div.  )  1900. 

(Gorell  Barnes,  J.)  j  March  28. 

THE  STELLA.* 

Railway  Company— Passenger's  Inggage— Lia- 
bility— ^Holder  of  free  pass — Conditions  of  car- 
riage. 

Judgment  was  given  in  this  motion,  which  came 
before  the  Court  by  way  of  appeal  from  a  de- 
cision of  the  Registrar's.  The  motion  was  heard  on 
the  19th  inst. ,  when  judgment  was  reserved.  The  case 
arose  out  of  the  loss  of  the  Stella,  which  belonged  to 
the  London  and  South-Weatem  Railway  Company,  and 
which,  on  March  80,  1899,  whilst  on  a  voyage  from 
Southampton    to    Guernsey   and    Jersey   with    a  small 

■Reported  bf  Buoh  C.  B.  Dum4.s.  Esq.,  Barrliter-aMAw. 


quantity  of  cargo  and  about  174  passengers,  ran  on  to 
the  Black  Rock,  near  the  Casquets,  and  sank.  Her 
master,  18  of  her  crew,  and  86  passengers  were 
drowned.  Many  of  the  passengers  who  were  saved 
suffered  damage  to  themselves  and  to  their  property, 
and  all  the  goods,  merchandise,  and  other  things  on 
board  were  lost.  Among  the  passengers  were  a  Mr. 
Joshua  Le  Mare  and  his  wife.  Mr.  Le  Mare  was  an 
official  in  the  employ  of  the  London  and  North-Westem 
Railway  Company,  and  as  such  had  obtained  for  him- 
self and  his  wife  from  the  London  and  Sonth-Westem 
Railway  Company  a  free  pass  for  the  journey  from 
London  to  Jersey.  Mr.  Le  Mare  was  drowned  in  the 
wreck,  and,  though  Mrs.  Le  Mare  was  saved,  both  her 
own  and  her  husband's  luggage  was  lost.  On  July  24 » 
1899,  Mr.  Justice  Bucknill  made  a  decree  limiting  the 
liability  of  the  London  and  South- Western  Railway 
Company  in  respect  of  all  claims  made  or  to  be  made 
against  them  arising  out  of  damage  or  loss  to  goods 
and  merchandise  on  board  the  Stella*  and  also  in 
respect  of  claims  made  by  the  legal  personal  representa- 
tives of  the  persons  who  lost  their  lives  by  reason  of 
the  loss  of  the  said  ship,  and  also  in  respect  of  claims 
arising  out  of  any  loss  of  life  or  personal  injury 
occasioned  thereby,  upon  payment  into  Court  by  the 
railway  company  of  the  sum  of  £15,404  8s.,  together 
with  interest  from  March  30  until  payment  (such  sum 
being  £15  per  ton  for  each  ton  of  the  gross  tonnage  of 
the  Stella),  under  section  503  of  the  Merchant  Shipping 
Act,  1894.  Mr.  Justice  Bucknill,  by  his  judgment 
(which  is  reported  in  T?te  Times  for  July  25,  1899), 
declared  that  the  railway  company  were  entitled  to 
limit  their  liability  in  respect  of  all  things  whatsoever, 
which  would  include  personal  effects  and  luggage.  A 
number  of  claims  have  been  put  forward  against  the 
fund  in  Court,  and  amongst  the  claims  so  put  forward 
was  one  by  Mrs.  Joshua  Le  Mare  and  her  four  children, 
under  Lord  Campbell's  Act,  for  the  loss  they  had  sus- 
tained by  the  death  of  Mr.  Le  Mare.  Mrs.  Le  Mare  also 
claimed  in  respect  of  the  loss  of  her  luggage,  and,  as 
legal  personal  representative  of  her  husband,  for  the 
loss  of  his  luggage.  It  appeared  that  on  the  faoe  of 
the  free  pass  under  which  Mr.  Le  Biare  and  his  wife 
were  travelling  were  the  words,  **  For  conditions  see 
back,"  and  on  the  back  were  the  words  : — '*  This  free 
pass  is  granted  on  the  following  conditions  :  — .  .  .  . 
Condition  2. — ^That  it  shall  be  taken  as  evidence  of  an 
agreement  that  the  company  are  relieved  from  all 
responsibility  for  any  injury,  delay,  loss,  or  damage, 
however  caused,  that  may  be  sustained  by  the  person  or 
persons  using  this  pass."  The  claim  on  behalf  of  Mrs. 
Le  Mare  and  her  children,  under  Lord  Campbell's  Act, 
was  disallowed  by  the  Registrar,  having  regard  to  the 
wording  of  the  second  condition  of  the  free  pass  set  out 
above.  From  this  decision  the  claimants  appealed,  and, 
by  consent,  the  question  as  to  Mrs.  Le  Mare's  right  to 
claim  in  respect  of  the  loss  of  her  own  and  her  husband's 
luggage  was  also  dealt  with  at  the  hearing. 

Mr.  H.  TiNDAL  Atkinson,  for  the  appellants, 
contended,  with  regard  to  the  claim  under  Lord 
Campbell's  Act,  that  the  conditions  oi  the  free  pass 
were  not  binding  on  Mr.  Le  Mare  at  all,  and  certainly 
not  with  respect  to  the  sea  portion  of  the  journey. 
As  regards  the  claim  for  the  lost  luggage,  he  contended 
that  tiie  conditions  of  the  free  pass  could  not  be  allowed 
to  exonerate  the  company  from  liability  in  respect  of 
goods  carried  by  them,  having  regard  to  the  provisions 
of  section  7  of  the  Carriers  Act,  1854,  as  extended  by 
section  16  of  the  Regulation  of  Railways  Act,  1868,  and 
to  section  31  of  the  Railway  Clauses  Act,  1863.  He 
also  contended  that  section  14  of  the  Regulation  of 
Railways  Act,  1868,  applied  to  this  contract,  which 
was  one  of  through-booking,  and  that  under  the  last- 
mentioned  section  It  ytM  necessary,  in  order  to  exempt 
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the  company  from  liability,  that  the  conditions  of  the 
contract  mast  be  pablished  in  a  conspicuons  manner  in 
the  office  where  the  through- booking  was  effected,  and 
be  printed  in  a  legible  manner  on  the  receipt  or  freight 
note  given  by  the  company  for  the  goods,  and  that 
these  requirements  were  not  complied  with.  He  cited  the 
cases  of  **  Henderson  v.  Stevenson  "  (2  H.L.,  Scotch 
Appeals,  470),  «'  Watkins  y.  Rymili  ''  (10  Q.B.D., 
178),  "  Zons  ▼.  the  South-Eastem  "  (4  Q.B.,  539), 
'*  Harris  v.  the  Great  Western  ''  (1  Q.B.D.,  515), 
'*  CuUer  V.  the  North  London  ''  (19  Q.B.D.,  64), 
**  The  Great  Western  v.  Bunch  "  (13  App.  Cas.,  31), 
*'  Ifarshall  v.  the  York  and  Newcastle  "  (11  C.B., 
655),  and  •*  The  Gnat  Northern  y.  Shepherd  "  (8  Ex., 
SO). 

Mr.  R.  B.  D.  AGLAND,  for  the  railway  company, 
'  argnedy  with  respect  to  the  claim  nnder  Lord  Campbelt's 
Act,  that  the  conditions  of  the  free  pass  were  bhiding. 
Here  there  was  no  contract  of  carriage  ;  there  was 
merely  a  licence  to  Mr.  Le  Mare  to  be  upon  the  com- 
pany's premises  and  conveyances  on  certain  conditions. 
With  reference  to  the  claim  for  lost  laggage,  the  con- 
ditions of  the  free  pass  also  applied.  The  Carriers  Act 
extension  to  steamboats  uvder  section  16  of  the  Regula- 
tion of  Railways  Act,  1868,  had  been  reiiealed  by  the 
Railway  and  Canal  Traffic  Act  of  1888.  He  cited  the 
case  of  **  Bergheim  ▼.  the  Great  Eastern  "  (3  C.P.D., 
221). 

Mr.  H.  TINDA.L  Atkinson,  in  reply,  referred  to  the 
case  of  *'  Gallin  v.  the  London  and  North- Western  ** 
(10  Q.B.,  212). 

At  the  conclusion  of  the  arguments, 

Mb.  Justicb  Gk)EBLL  Babnxs  said  he  did  not  feel 
much  doubt  about  the  life  claim,  but  with  regard  to  the 
Itiggage  he  would  like  to  consider  the  operation  of  the 
statutes.    He  therefore  reserved  judgment. 

His  LOBDSHIP,  in  giving  judgment,  stated  the 
facts  and  pointed  out  that  Mr.  Le  Blare  was  a  railway 
official,  well  cognisant  of  the  form  and  nature  of  free 
passes.  He  thought  that,  whether  the  free  pass  was  a 
contract  or  merely  a  licence,  there  was  no  doubt  it  was 
issued  on  certain  conditions,  and  he  came  to  the  con- 
clusion of  fact  that  Mr.  Le  Mare  was  being  carried  on 
those  conditions.  He  was  not  able  to  take  the  view  that 
the  conditions  only  applied  to  the  land  portion  of  the 
journey.  The  condition  was  general  in  its  terms  and 
applicable  to  the  whole  of  the  journey.  That  disposed  of 
the  claim  under  Lord  Campbell's  Act.  With  regard  to 
the  luggage,  ha  thought  that  the  condition  was  equally 
binding.  The  Carriers  Act  of  1854  did  not  apply, 
because  its  extension  to  steamboats  under  section  16  of 
the  Regulation  of  Railways  Act,  1868,  had  been 
repealed  by  the  Railway  and  Canal  Traffic  Act,  1888, 
and  section  31  of  the  Railway  Clauses  Act,  1863,  had 
not  been  incorporated  with  the  special  Acts  of  the 
London  and  South- Western  Railway  Company,  which, 
indeed,  were  passed  prior  to  that  Aet— viz.,  in  1848  and 
1860  respectively.  However,  even  if  the  Act  of  1868 
had  been  incorporated,  he  was  doubtful  how  far  it  would 
apply  in  the  cuse  of  free  passes  given  without  any  con- 
sideration. With  reference  to  the  argument  that  this 
was  a  through-booking  of  goods  and  that  the  require- 
ments of  section  14  of  the  Regulation  of  Railways  Act 
ought  tu  have  been  complied  with,  in  order  to  exempt 
the  railway  company  from  liability,  he  was  of  opinion 
that  that  section  only  applied  where  a  fare  was  paid, 
and  there  was  nothing  in  that  Act  to  prevent  the  com- 
pany from  making  such  a  contract  as  in  this  case.  The 
appeal  would  accordingly  be  dismissed,  and  the  claims 
for  lost  luggage  be  disallowed.  The  railway  company 
would  be  entitled  to  the  costs  of  the  appeal. 

[Solicitors —Willson  and  Norman,  for  the  appellants  ; 
Birehams  and  Co.,  for  the  railway  company.] 


Court  of  Appeal  (Collins  and  I 
Romer,  L.JJ.)  j 


1900. 
March  29. 


STBBET  V.  STBEirr.* 

Arbitration — ^Costs — **  Costs     of     reference  ** — 
Reference  by  consent — Sum  recovered  less  than 
£50 — Discretion  of  arbitrator. 
"  Moore  v.   Watson "    (L.R.,   2    C.P.,     314) 

doubted. 


This  was  an  appeal  from  the  refusal  of  Mr.  Justice 
Bigham  to  order  a  review  of  the  taxation  of  certain 
costs.  The  action  was  brought  to  recover  the  sum  of 
£90  alleged  to  be  due  from  the  defendant  to  the  plain- 
tiff. On  a  summons  taken  out  by  the  plaintiff  the  Dis- 
trict Registrar  of  Manchester  made  an  order  directing 
that  the  matter  in  dispute,  being  merely  a  matter  of 
aooount,  should  be  referred  to  the  award  of  a  named 
arbitrator,  the  oosts  of  the  action  to  abide  the  event  of 
the  award,  and  the  costs  of  the  reference  and  award  to 
be  in  the  disoretion  of  the  arbitrator.  The  arbitrator 
made  an  award  in  favour  of  the  plaintiff  for  £33,  and 
he  ordered  the  defendant  to  pay  the  plaintiff's  taxed  costs 
of  the  action  and  also  the  plaintiff's  taxed  costs  of  the 
reference  and  award.  On  the  case  coming  before  the 
District  Registrar  for  taxation  of  costs,  he  made  an 
order  directing  that,  as  the  plaintiff  had  recovered  a 
sum  less  than  £60,  the  costs  of  the  action  should  be 
taxed  on  the  County  Court  seale,  as  provided  by  Order 
65,  rule  12,  of  the  rules  of  the  Supreme  Court,  but 
that  the  costs  of  the  reference  and  award  should  be 
taxed  on  the  High  Court  scale.  The  defendant  appealed 
to  the  Judge  at  Chambers,  and  objected  that  the  costs  of 
the  reference  and  award,  as  well  as  the  costs  of  the 
action,  ought  to  be  taxed  on  the  County  Court  scale. 
Mr.  Justice  Bigham  affirmed  the  order  of  the  District 
Registrar.  The  defendant  appealed  to  the  Court  of 
Appeal. 

Mr.  Tindal  Atkinson  appeared  for  the  defendant  ; 
Mr.  A.  J.  Aahton  for  the  plaintiff. 

The  CotTBT  dismissed  the  appeal. 

LoBD  Justicb  Collins  said  that  the  defendant  relied 
on  the  ease  of  **  Moore  v.  Watson  "  (L.R.,  2  C.P., 
314),  which  was  a  case  of  compulsory  reference,  and  in 
which  it  was  held  that  in  a  compnlsoiy  reference  the 
costs  of  the  reference  and  award  were  to  be  treated  as 
part  of  the  costs  of  the  cause,  and  that,  as  the  plaintiff, 
having  recovered  less  than  £20,  was  deprived  of  his 
costs  of  the  cause  by  virtue  of  section  11  of  the  County 
Court  Act  (13  and  14  Vict.,  c.  61),  he  was  therel^ 
deprived  of  his  costs  of  the  reference  and  award.  The 
defendant  contended  that  the  present  case  was  covered 
by  '*  Moore  v.  Watson  "  ;  but  that  case  had  been 
criticized  in  the  subsequent  case  of  *'  Galatti  v.  Wake- 
field "  (4  Ex.D.,  249).  There  the  arbitration  was  by 
consent,  and  it  was  urged  that  the  principle  of  *'  Moore 
V.  Watson  "  was  applicable  to  arbitrations  by  consent. 
Bnt  Lord  Justice  Bramwell  said  : — **  Reliance  has  been 
placed  upon  *  Moore  v.  Watson  *  ;  it  seems  to  me 
that  that  case  is  quite  distinguishable  from  that  before 
us  ;  but  I  desire  to  add  that,  as  at  present  advised,  I 
do  not  agree  with  the  decision."  Lord  Justice  Brett 
also  refrained  from  approving  of  it.  '*  Moore  v. 
Watson  "  had  been  referred  to  again  without  being 
approved  of  in  *'  Fergusson  v.  Davison  "  (8  Q.B.D., 
470).  Counsel  for  the  plaintiff  now  called  their  atten- 
tion to  an  earlier  case  of  **  Holland  v.  Vincent  " 
(9  Exch. ,  274),  in  which  it  was  distinctly  held,  under 
similar  circumstances,  that  the  costs  of  a  reference  and 
award  were  not  part  of  the  costs  of  the  action.  That 
case  was  not  cited  in  **  Moore  v.  Watson."  There 
was  the  further  anthority  of  *'  Forshaw  v.  De  Wette  " 
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(L.R.,  6  Ex.,  200),  in  which  it  was  held  that  the  oosts 
of  the  reference  were  on  a  different  footing  from  the 
costs  of  the  cause,  and  that,  though  the  plaintiff  was 
debarred  from  recovering  the  eosts  of  the  cause,  he  was 
entitled  to  have  his  costs  of  the  reference  taxed  on  the 
High  Court  scale.  These  cases  seemed  to  him  to  be 
inconsistent  with  the  principle  at  the  bottom  of 
**  Moore  r.  Watson."  This  was  in  a  sense  a  compol- 
sory  reference,  but  it  also  had  some  of  the  elements  of 
reference  by  consent,  because  the  person  named  as 
arbitrator  could  only  be  named  by  consent  ;  and  he 
thought  the  order  of  reference  was  virtually  a  consent 
order.  But  whether  that  were  so  or  not,  he  was  of 
opinion  that  the  authorities  justified  them  in  holding 
that,  even  if  it  were  a  compnlsory  reference,  the  order 
appealed  from  was  right. 

Lord  Justice  Romeb  delivered  jmlgment  to  the  same 
effect. 

[Bolicitors— G.  Featherstone  Johnson,  agent  for  J.  A, 
Bradbury,  Manchester,  for  the  plaintiff  ;  Bobbins, 
Billing,  and  Co.,  for  the  defendant.] 


Q.B.   Dir.         1 

-        •      -.)      ( 


1900. 
March  29. 


(Kennedy,  J.] 

WA.TSON  V.  GRAY  AND  OTHERS.* 

Damages — ^Remoteness — General  loss  of  business. 


This  case,  which  was  recently  tried  by  his  Lordship 
with  a  special  jury,  came  on  for  further  consideration. 
The  plaintiff  was  a  barge-builder  at  Gainsborough. 
The  defendants  carried  on  business  as  the  West 
Hartlepool  Steel  and  Iron  Company.  The  action  was 
brought  to  recover  damages  for  the  breach  of  two 
contracts  for  the  sale  by  the  defendants  to  the  plaintiff 
of  400  tons  of  steel  plates.  The  breach  alleged  was 
the  non-delivery  of  the  plates  at  the  times  specified  in 
the  contracts.  The  plates  had  been  ordered  by  the 
plaintiff  for  the  purpose  of  barges  which  he  was  then 
building.  The  damages  claimed,  in  substance,  fell 
under  two  heads.  First,  the  plaintiff  claimed  the 
increased  expenditure  incurred  in  the  building  of  the 
barges  for  which  the  plates  were  required  by  reason 
of  the  delay  in  delivery  ;  secondly,  the  plaintiff  claimed 
the  loss  of  profit  on  other  business  which  he  alleged  he 
would  have  been  able  to  do  if  the  plates  had  been 
delivered  at  the  proper  time  and  there  had  consequently 
been  no  delay  in  the  completion  of  the  barges.  The 
defendants  oMitended  that  the  delay  of  delivery  was  due 
to  causes  within  the  meaning  of  a  '*  strike  **  clause  in  the 
contracts,  by  which  they  were  protected,  and  that  the 
damages  claimed  were  too  remote  ;  and  they  counter- 
claimed  for  the  cost  of  the  plates.  The  learned  Judge 
left  certain  questions  to  the  jury,  in  answer  to  which 
the  jury  found  that  there  had  been  a  breach  of  contract 
and  that  the  plates  could  not  have  been  obtained  else- 
where, and  after  making  allowance  for  stoppages,  for 
which  the  defendants  were  not  responsible,  they 
awarded  £633  damages  under  the  first .  head.  His  Lord- 
ship was  of  opinion  that  the  damages  claimed  under  the 
second  head  were  not  recoverable  in  law,  but,  in  order 
to  avoid  the  possibility  of  a  new  trial,  he  asked  the 
jury  a  further  question  as  to  the  damages  claimed  for 
general  loss  of  business.  On  this  head  the  jury  awarded 
£500  damages.    The  case  then  stood  over  for  argument. 

Mr.  C.  A.  Russell,  Q.C.,  Mr.  P.  Rose  Innes,  and  Mr. 
Hildesheimer,  appeared  for  the  plaintiff  ;  Mr.  Carver, 
Q.C.,  and  Mr.  J.  A.  Hamilton  for  the  defendants. 

In  the  coarse  of  the  arguments  the  following  cases 
were  cited  :— '*  Gee  v.  Lancashire  and  Yorkshire  Rail- 
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way  Company  ''  (30  2;.J.,Ex.,ll)  ;  "  Bmeed  v.  Ifoord  " 
(1  E.  and  B.,  602)  ;  **  Waters  v.  Towers  **  (8  Exeh., 
401)  ;  **  British  Colombia  Baw  Mill  Company  r. 
Nettleship  "(L.R.,  3  C.P.,  499). 

Mr.  Justice  Kennedy,  in  giving  judgment,  said  that 
he  still  held  the  same  view  as  he  had  done  when  the 
case  was  before  the  jury,  llie  claim  arose  out  of  a 
contract  for  the  supply  by  the  defendants  to  the  plain- 
tiff of  steel  plates  which  the  defendants  knew  were 
wanted  by  the  plaintiff  for  building  certain  barges 
which  were  then  at  such  stages  of  oonstmotion  that 
delivery  of  the  plates  in  strict  accordance  with  the  pro- 
visions of  the  contracts  was  of  the  utmost  importance 
to  the  plaintiff.  There  was,  however,  no  evidence  to 
show  that  the  defendants  had  any  knowledge  of  the 
size  of  the  plaintiff's  premises,  or  as  to  the  state  of  his 
contract  book,  or  whether  he  had  any  other  contracts 
on  hand.  The  jury  had  found  that  there  had  been  a 
breach  of  contract  by  the  defendants  in  not  delivering 
the  plates  at  the  proper  time,  and  that  the  plaintiff  could 
not  have  got  any  similar  plates  elsewhere.  With  regard  to 
the  damages  awarded  b?  the  jury  for  loss  and  expendi- 
ture occasioned  in  connexion  with  the  barges  for  which, 
as  the  defendants  knew,  the  plates  were  required,  his 
Lordship  was  of  opinion  that  these  were  matters  which 
might  be  reasonably  contemplated  as  resulting  from  a 
breach  of  the  contraet,  and  that  it  was  within  the  eom- 
petence  of  the  jury  to  find  the  facts  as  they  had  done 
and  to  give  damages  in  respect  of  these  matters.  But 
as  to  the  claim  for  the  loss  of  business  generally  his 
Lordship  adhered  to  his  opinion  that  that  was  far  out- 
side the  region  of  damages  as  recognized  by  the  law. 
The  verdict  of  the  jury  on  this  head  was  an  estimate 
of  what  the  plaintiff's  business  ought  to  have  produced 
during  the  time  in  question.  That  introduced  all  torts 
of  questions  as  to  the  way  in  which  the  business  was 
carried  on,  the  advantages  or  disadvantages  of  taking  or 
not  taking  contracts  at  a  particular  time.  Such  a  claim 
was  purely  speculative,  and  could  not  be  said  to  have 
been  within  the  contemplation  of  the  parties,  for  the 
defendants  had  no  knowledge  as  to  what  contraets  the 
plaintiff  had  or  could  have  had  at  the  time  in  question. 
There  would  therefore  be  judgment  for  the  plaintiff 
on  the  claim  for  £633,  and  for  the  defendants  on  the 
counterclaim  for  £149. 

[Solicitors— Cattams  and  Jehu  ;  W.  A,  Crump  and 
Son,  for  Tumbull  and  Tilly,  West  Hartlepool.] 


Court  of  Appeal  (Collins  and  ) 
Bomer,  L.JJ.)  j 
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MaitdiSO. 


id  wards  v.  THi  pneumatic  ttre  company  (umitbd) 

—THE  DUNLOP  pneumatic  TYRE  COMPANY  (LIMITED) 
AND  DtT   CROS.* 

Practice — Pleading^— Statement  of  claim— Embar- 
rassing pleading. 


This  was  an  appeal  from  an  order  made  by  Mr. 
Justice  Lawrance  at  Chambers  on  a  summons  taken  out 
by  the  defendants  asking  that  the  statement  of  claim  in 
the  action  might  be  struck  out  as  embarrassing  and 
irrelevant.  The  statement  of  claim,  which  consisted  of 
18  paragraphs,  alleged  {inter  alia)  as  follows  : — By 
an  agreement  made  on  April  18,  1893,  between  the 
plaintiff  of  the  one  part  and  the  Pneumatic  T^re  and 
Booth's  Cycle  Agency  (Limited)  of  the  other  part,  the 
plaintiff  agreed  to  grant  to  the  said  company  a  licence 
to  make,  nse,  and  vend  certain*  patents  for  improve- 
ments in  tires.  The  agreement  provided  that  the  com- 
pany should  pay  to  the  plaintiff  a  royalty  of  Is.  for 
every  tire  manufactured  and    sold   by   them  in  accord- 
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jtnce  with  the  said  pateBt«,  and  that  the  liceiiMee  efaoald 
use  their  utmoat  endeavour  to  promote  the  sale  of  snoh 
tires  and  advertise  them  in  a  conspicnoos  manner  in  all 
ionmals  relating  to  bieyeling  in  which  they  might 
advertise  their  basiness.  The  said  company  under  their 
seal  contracted  in  the  said  agreement  for  their  snocessors 
and  assigns.  By  divers  agreements  and  assignments  the 
whole  of  the  interest  of  the  said  company  had  become 
vested  in  the  defendants,  the  Donlop  Company,  together 
with  all  obligations  and  liabilities  belonging  thereto. 
On  November  14,  189 Jt,  the  name  of  the  said  company 
was  changed  to  '*  The  Pneomatio  Tyre  Company 
(Limited).''  In  1896  the  whole  of  the  basiness  of  the 
Pneumatic  Tyre  Company  (Limited)  was  taken  over 
by  the  Dunlop  Pneumatic  Tyre  Company  (Limited), 
subject  to  aJl  existing  contracts  entered  into  by  the 
Plaeamatic  Tyre  Company  (Limited)  and  their  pre- 
deeessors.  The  defendant  companies  had  not  used  their 
utmost,  or  in  fact  any,eBdeavoar  to  promote  the  sale  of 
the  plaintiff's  tires.  Alternatively,  in  May,  1896,  the 
Dunlop  Company  issued  their  prospectus  to  the  public 
inviting  a  subscription  of  four  millions  sterling.  The 
defendant  Harvey  Du  Cros  was  the  chairman  and 
managing  director  of  the  Pneumatic  Tyre  Company 
and  managing  director  of  the  Dunlop  Company.  The 
said  prospectus  stated  that  the  Dunlop  Company 
had  been  formed  to  acquire  as  a  going  concern  the 
whole  of  the  assets  and  undertaking  known  as  the 
Pneumatic  Tyre  Company,  and  that  the  business  would 
be  taken  over  subject  to  all  existing  contracts.  The 
plaintiff  said  that  he  was  entitled  to  all  the  benefits  of 
the  contract  of  April  18,  1893,  as  against  the  defendant 
companies.  The  plaintiff,  relying  upon  the  statements  in 
the  prospectus  of  the  Dunlop  Company  and  upon  the 
knowledge  of  Du  Cros  and  the  Pneumatic  Tyre  Com- 
pany that  the  contract  was  an  existing  one,  permitted 
the  Pneumatic  Company  to  transfer  and  assign  all 
their  basiness  and  assets  to  the  Dunlop  Company  to  his 
damage.  If,  as  alleged,  the  Dunlop  Company  had  not 
taken  over  the  said  contract,  then  the  plaintiff  had  been 
damaged  by  reason  of  their  statement  that  they  were 
taking  over  all  existing  contracts.  If  the  allegation  of 
the  Dunlop  Company  was  as  alleged,  then  the  plaintiff 
said  that,  by  reason  of  the  fraud  or  gross  negligence 
amounting  to  fraud  of  Du  Cros  and  the  Pneumatic  l^jrre 
Company  in  not  procuring  the  Dunlop  Comixmy  to  take 
over  the  said  contract,  he  had  suffered  damage.  Mr. 
Justice  Lawrance  made  an  order  that,  as  against  the 
Pneumatic  lyre  Company  and  Du  Oos,  the  state- 
ment of  claim  should  be  struck  out  as  embarrassing  and 
irrelevant  and  disclosing  no  cause  of  action,  and  that 
the  action  should  be  dismissed.  As  against  the  Dunlop 
Company  he  ordered  that  the  statement  of  claim  should 
be  struck  out,  and  that,  if  the  plaintiff  did  not  deliver 
an  amended  statement  of  claim  within  seven  days, 
the  action  should  be  dismissed.  The  plaintiff  ap- 
pealed. 

Mr.  Rufus  Isaacs,  Q.C.,  and  Mr.  Crispe  appeared  for 
the  plaintiff  ;  Mr.  Bray,  Q.C.,  and  Mr.  C.  B.  Allan  for 
the  Pneumatic  Tyre  Company  ;  Mr.  Shakespeare  for  the 
Dunlop  Company ;  and  Mr.  T.  W.  (^tty  for  Du 
Cros. 

LosD  Justice  Collins  said  that,  in  his  opinion,  the 
statement  of  claim  as  against  all  the  defendants  was 
embarrassing.  As  against  the 'defendant  Du  Cros,  he 
thought  it  disclosed  no  cause  of  action  at  all,  and  to 
that  extent  the  Judge's  order  was  perfectly  right  and 
must  stand.  As  against  the  defendant  companies,  he 
thought  the  statement  of  claim,  though  embarrassing, 
might  possibly  be  amended.  The  plaintiff  therefore 
would  have  leave  to  amend,  but  this  must  be  done  at 
the  plaintiff's  expense,  who  most  pay  the  costs  of  the 
proceedings  below  and  of  this  appeal. 

LoBD  Juarics  Bomsb  concurred. 
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FARMXB  V.  WILSON  AND  0THEB8.* 

Master  and  Servant — Intimidation — ^Besetting 
seamen— Conspiracy  and  Protection  of  Property 
Act,  1875,  see.  7. 


This  was  a  special  case  stated  by  six  justices  of 
8outh  Shields  before  whom  an  information  laid  by  the 
appellant  against  the  respondents  under  section  7  of 
the  Conspiracy  and  Protection  of  Property  Act,  1875, 
was  heard.  The  information  ohargeil  the  respondents 
for  that  they,  with  a  view  to  compelling  87  persons, 
named  in  the  information,  to  abstain  from  doing  certain 
acts  which  the  said  persons  had  a  legal  riffht  to  do,  to 
wit  remaining  on  board  the  steamship  Siren  and 
fulflllmg  engagements  made  by  them  with  the  Shipping 
Federation  (Limited),  wrongfully  and  without  legal 
authority  beset  a  certain  place  where  the  said  persons 
happened  to  be,  to  wit  the  said  steamship  Siren  and 
the  approach  thereto.  The  facts  were  as  follows  : — 
At  the  time  of  the  besetting  charged  the  Siren  was 
lying  moored  near  Jarrow  Slake  in  the  Tyne  and  was 
occupied  by  the  Shipping  Federation  as  a  dep6t  ship 
for  men  intending  to  serve  as  seamen  on  board  ships 
belonging  to  members  of  the  federation,  which  is  an 
association  of  shipowners.  The  37  persons  were  at  the 
time  on  board  the  Siren  and  had  entered  into  engage- 
ments with  the  federation  to  remain  on  board  of  her 
until  duly  engaged  to  ship  as  seamen  on  board  vessels 
belonging  to  members  of  the  federation,  receiving  in  the 
meantime  daily  wages  and  rations  from  the  federation. 
The  engagements  between  the  87  persons  and  the 
federation  were  made  by  the  federation  through  its 
officials  being  bona  fide  the  servants  and  in  the  constant 
employment  of  the  federation.  Neither  those  officials 
nor  the  federation  had  at  any  material  time  a 
licence  from  the  Board  of  Trade  under  section  111 
of  the  Merchant  Shipping  Act,  1894,  for  the 
purpose  of  engaging  or  supplying  seanten  to  be 
entered  on  board  any  ship  in  the  United  King- 
dom, nor  were  the  federation  or  its  servants 
the  owner,  master,  or  mate  of  any  ship,  or  bona  fidt 
the  servant  and  in  the  constant  employment  of  the 
owner,  or  a  superintendent  within  that  section.  Hie  37 
persons  while  so  on  board  the  Siren  did  not  work  or 
serve  as  seamen  or  otherwise.  On  the  part  of  the  re- 
spondents, it  was  contended  that  in  entering  into  the 
engagements  with  the  87  persons  the  Shipping  Federa« 
tion  had  contravened  the  provisions  of  section  111  of 
the  Merchant  Shipping  Act,  1894  ;  that,  therefore, 
remaining  on  board  the  Siren  and  fulfilling  their  engage- 
ments were  not  acts  which  the  37  persons,  or  any  of 
them,  had  a  legal  right  to  do  ;  that  the  relation  of 
master  and  servant  or  employer  and  workman  did  not 
exist  between  the  federation  and  any  of  the  37  persons  ; 
and  that,  therefore,  section  7  of  the  Conspiracy  and 
Protection  of  Property  Act  was  not  applicable  to  the 
case.  On  the  part  of  the  appellant,  it  was  contended 
that  the  federation,  in  entering  into  the  engagements 
in  question,  had  not  contravened  section  111  of  the 
Merchant  Shipping  Act,  1894  ;  that  remaining  on  board 
the  Siren  and  fulfilling  their  engagements  were  acta- 
which  the  37  iiersons  had  a  legal  right  to  do,  whether 
the  federation  had  contravened  the  section  or  not  :  and 
that  it  was  immaterial,  for  the  puzposes  of  section  7  of 
the  Conspiracy  and  Protection  of  Property  Act,  1875, 
whether  or  not  the  relation  of  master  and  servant  or 
employer  and  workman  existed  between  the  fodecation 
and  the  37  persons.  The  justices  found  that  there  was 
a  besetting  in  fact  with  a  view  to  compel  the  37  persons 
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from  remaining  on  board  the  Siren  and  fulfilling  tbeir 
•  engagements  with  the  federation.  Thay  were,  however, 
of  opinion  that  the  federation,  in  entering  into  the 
engagements  with  the  37  persons,  had  contravened 
section  111  of  the  Merchant  Shipping  Act,  1894,  and 
that,  therefore,  none  of  the  37  persons  were  legally 
entitled  to  remain  on  board  the  Siren  and  f  olfil  their 
engagements  with  the  federation  for  the  purpose  of 
being  shipped  on  board  vessels  belonging  to  members  of 
'  the  federation  ;  that  the  relation  of  master  and  servant 
or  employer  and  workman  did  not  exist  between  the 
federation  and  any  of  the  37  persons  ;  and  that, 
therefore,  section  7  of  the  Conspiracy  and  Protection 
of  Property  Act,  1875,  did  not  apply.  They  accord- 
ingly dismissed  the  information  subject  to  the  present 
case. 

Mr.  Mabshall-Hall,  Q.C,  who,  with  Mr.  Temper- 
ley,  appeared  for  the  appellant,  stated  that  the  Shipping 
Federation  has  now  a  licence  under  section  111  of  the 
Merchant  Shipping  Act,  and  that,  in  view  of  that  cir- 
cumstance, he  would  not  argue  the  question  whether 
there  had  been  a  breach  of  that  section  on  their  part, 
since  even  if  there  had,  that  would  not  prevent  the 
sailors  engaged  by  them  from  having  a  legal  right  to  go 
on  board  the  Siren  and  remain  there,  and  would  therei- 
fore,  as  he  contended,  afford  the  respondents  no 
defence  to  the  charge  against  them. 

Mr.  BoBSON,  Q.C,  who,  with  Mr.  Pilcher,  appeared 
for  the  respondents,  contended  that  the  effect  of  section 
111  of  the  Merchant  Shipping  Act  was  to  render  the 
whole  transaction  between  the  federation  and  the  sailors 
engaged  by  them  illegal  ;  that  the  sailors  had,  there- 
fore, no  legal  right  to  be  upon  the  Siren  for  the  purpose 
of  fulfilling  their  engagements  with  the  federation  ;  and 
that  the  respondents  had  accordingly  not  been  guilty  of 
the  offence  charged. 

The  GoxTBT  allowed  the  appeal,  and  remitted  the  case 
to  the  justices  with  directions  to  convict. 

Ms.  JuBTiCE  DAT  said  he  was  clearly  of  opinion  that 
the  magistrates  were  wrong.  The  men  engaged  by  the 
federation  had  been  beset  with  a  view  to  compel  tbem 
to  abstain  from  doing  acts  which  they  had  a  legal  right 
to  do.  They  had  a  legal  right  to  be  upon  the  ship,  to 
stay  there,  and  to  receive  their  wages  if  they  could  get 
the  money.  There  might  have  been  a  breach  of  the 
statute  by  the  federation,  but  that  would  not  prevent 
the  men  from  having  a  legal  right  to  be  on  the  ship. 

Mb.  Jusncs  Lativbai^cs  concurred. 

[Solicitors— -Bottereil  and  Bocha,  for  the  appellant  ; 
Pattinson  and  Brewer,  for  Bobert  Jacks,  South  Shields, 
.  for  the  respondent.] 


Chan.  Div.     7  1900. 

(Stirling,  J.)    J  March  31. 

IN  BB  GOT  AND  CO.  (LIMITED)— FABMEB  V.  GOT  AND 

CO.  (limited).* 
Company — Debentures — Transferee  of  debentores 
— Debt  dne  to  company  from  transferor — Con- 
ditions of  debentures. 


This  was  a  debenture-holder's  action.  The  question 
now  before  the  Court  was  whether  a  Mr.  Bobey,  who, 
•since  the  judgment  in  the  action,  had  become  the 
transferee  of  certain  debentures  in  the  company,  was 
entitled  to  receive  anything  in  respeet  thereof  until  pay- 
ment had  been  made  of  a  sum  which  his  transferor  had 
been  ordered  to  pay  to  the  liquidator  of  the  company. 
The  debentures  in  question  formed  part  of  an  issue  of 
60  debentures  of  £100  each  made  in  October,  1897. 
By  each  debenture  the  company  charged  its  undertaking 
-and  all  its  property,  both   present  and  future,  including 
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its  nnoalled  capital.  On  May  12,  1898,  a  resolution 
was  passed  for  the  voluntary  winding  ap  of  the  com* 
pany,  and  a  Mr.  Doggett  was  appointed  liquidator* 
Upon  the  passing  of  this  resolution  the  principal  sums 
secured  by  the  debentores  became  payable.  On  June  9, 
1898,  Mr.  Doggett  was  appointed  receiver  in  the 
action,  and  on  Jane  11,  1898,  the  usual  judgment  in  a 
debenture-holder's  action  was  pronounced.  In  Angnst, 
1898,  J.  H.  Chandler,  wiio  was  a  debenture-holder  and 
had  been  a  director  of  the  company,  applied  to  Mr. 
Bobey  for  an  advance  on  his  debentures.  On  Septem* 
her  1,  1898,  Mr.  Bob^'s  solicitor  wrote  to  Mr. 
Doggett,  the  liquidator  and  receiver,  making  inquiries 
about  the  debentures  and  asking  whether  there  were 
any  cross-claims  by  the  company  against  Mr.  Chandler. 
On  September  2  Mr.  Doggett  sent  a  letter  answering 
some  of  the  inquiries,  but  taking  no  notice  of  that  as 
to  cross-claims.  On  September  14,  1898,  Mr.  Bobey 
made  an  advance  to  Chandler  on  the  security  of  a 
mortgage  and  transfer  of  the  debentures.  On  Septem- 
ber 22,  1898,  Mr.  Bobey's  solicitor  sent  the  transfer 
to  Mr.  Doggett  for  registration.  Mr.  Doggett  referred 
the  matter  to  the  solicitor  acting  in  the  proceedings, 
but  that  gentleman  thought  that,  having  regard  to  the 
Judgment  in  the  action,  there  was  a  difficulty  as  to 
registration,  and  after  some  correspondence  Bfr.  Bobey's 
solicitor  gave  Mr.  Doggett  formal  notice  requiring  him 
to  register  the  transfers.  Ultimately  the  matter  was 
brought  before  the  Master,  who  directed  that  the 
receiver  should  enter  a  note  of  the  transfers  on  the 
register,  but  should  not  enter  the  transferee's  name 
thereon.  In  October,  1898,  Mr.  Doggett  discovered 
that  Mr.  Chandler  had  been  guilty  of  misfeasance  in 
respect  of  a  sum  of  £300,  which  had  come  to  his  hands 
as  a  director  of  the  company,  and  on  March  16,  1899* 
Chandler  was  ordered  to  pay  that  sum  to  the  liqui- 
dator. Under  these  circumstances  the  above-mentioned 
qnestion  now  came  before  the  Court  upon  the  further 
consideration  of  the  action. 

Mr.  Upjohn,  Q.C,  and  Mr.  C.  T.  Mitchell  appeared 
for  the  receiver  ;  and  Mr.  C.  E,  Jenkins,  Q.C. ,  and 
Mr.  A.  4  B.  Terrell  for  Mr.  Bobey. 

Mb.  Justice  Sti&liko,  in  giving  judgment,  said 
that  Mr.  Bobey  had  clearly  become  transferee  for 
value  and  in  good  faith,  and  was  fully  entitled 
to  whatever  benefit  might  aocme  from  that  posi- 
tion. If  Chandler  had  remained  the  owner  of  the 
debentures  he  would,  on  the  one  hand,  have  been 
entitled  to  receive  out  of  the  property  comprised  in 
his  debentures  a  dividend  thereon,  and  on  the  other  he 
would  have  been  liable  to  contribute  to  that  same  pro* 
petty  a  sum  of  £300.  It  had  been  repeatedly  held 
inequitable  that  a  person  entitled  to  a  share  of  a 
fund  should  receive  anything  in  respect  of  that  share 
without  paying  what  he  might  be  bound  to  contribute 
to  the  same  fond.  Under  such  circumstances  the  Court 
said  in  effect  to  the  person  claiming  to  be  paid,  '*  Yon 
have  in  your  own  hands  that  which  is  applicable  to  the 
payment,  pay  yourself  out  of  that. "  Hiat  had  been  done 
on  the  distribution  of  the  residuary  estate  of  a  testator 
where  a  person  entitled  to  a  share  was  also  indebted  to 
the  estate  ;  ••  Willes  v.  Greenhill  "  (29  Beav.,  376), 
••  Re  Akerman  "  ([1898]  1  Ch.,  212),  •*  Re  Watson  " 
([1896]  1  Ch.,  958).  Where  two  companies  were  in 
liquidation  and  one  held  shares  in  the  other,  and  was 
at  the  same  time  a  creditor,  it  was  held  that  the 
creditor  could  not  take  any  dividend  until  all  calls  due 
on  the  shares  were  paid  ;  **  Re  Auriferous  Properties  " 
([1898]  2  Ch.,  423),  and  '<  /»  re  Milan  Tramways  Com- 
pany "  (L.B.,  25  Ch.D.,  587),  where  Lord  Justice 
Cotton  said  that  probably  the  principle  %vas  applicable 
to  the  distribution  of  a  fond  to  which  debenture-holders 
were  entitled.  In  his  Lordship's  opinion  it  was  applio- 
able  to  the   present  case,  so   that   Chandler  eould  not 
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hkre  olaimed  paymeDt  of  a  dividend  until  he  had  paid 
the  £300.  Then  i%a8  his  transferee  in  a  better  posi- 
tion ?  As  a  general  rule  the  transferee  of  a  chose  in 
action  stood  in  no  better  position  than  his  transferor. 
There  was  nothing,  howeyer,  to  prevent  a  debtor  from 
contracting  %ith  his  creditor  that  he  would  not  avail 
himself  against  a  transferee  of  any  rights  which  he 
might  possess  against  the  creditor  or  any  assignee  of 
his.  Bee  **  Re  Agra  and  Masterman's  Bank  ''  (L.R.,  2 
Gh.  App.,  391)  and  '*  Re  Blakeley  Ordnance  Company  " 
(L.R.,  3  Ch.  App.,  154).  It  was  contended  that  such  a 
contract  existed  in  the  present  case.  His  Lordship  then 
refened  to  the  conditions  of  the  debentures,  which  pro- 
vided, tTiter  alia  (4),  that  every  transfer  must  be 
delirered  at  the  registered  office  of  the  company  with 
a  fee  of  2s.  6d.  and  such  evidence  of  identity  or  title 
as  the  company  might  reasonably  require,  and  Uiereupon 
the  transfer  would  be  registered  and  a  note  of  such 
registration  would  be  endorsed  thereon.  Condition  6  pro- 
vided that  the  principal  and  interest  secured  by  the 
debentures  would  be  paid  without  regard  to  any  equities 
between  the  company  and  the  original  or  any  inter- 
mediate holder  thereof.  It  seemed  to  his  Lordship  that 
condition  4  imposed  an  absolute  obligation  on  the  com- 
pany to  register  a  transfer  upon  the  requirements  of  the 
condition  being  fulfilled.  It  was  suggested  that  that  only 
applied  while  the  company  was  a  going  concern,  but 
haying  regard  to  section  131  of  the  Companies  Act, 
1862,  his  Lordship  thought  that  the  right  to  transfer 
and  to  have  the  transf en  registered  was  not  affected  by 
the  winding  up.  It  was  said,  however,  that  the  equi^ 
which  was  set  up  was  not  that  of  the  company  but  of 
the  other  debenture- holders  ;  and  that  the  right  to 
transfer  could  not  be  insisted  on  after  judgment  had 
been  given  in  a  debenture-holder's  action,  at  all  events 
to  their  prejudice.  The  title  of  the  debenture-holders  to 
the  £300  was  derived  from  the  fact  that  that  sum  was 
part  of  the  property  of  the  company.  The  debenture- 
holdera  all  held  their  debentures  under  the  same  con- 
ditions, one  of  which  was  that  the  moneys  secured  by 
any  debenture  were  to  be  paid  without  regard  to  any 
equities  between  the  company  and  the  original  or  any 
intermediate  holder.  That  was  a  stipulation  for  the 
benefit  of  the  debenture-holders,  and  was  one  to  which 
debenture-holders  attached  great  importance.  The 
debenture-holders  took  this  piece  of  property  subject  to 
the  same  obligations  as  the  company,  and  they  no  less 
than  the  company  were  precluded  by  the  conditions  from 
asserting  this  equity  against  a  transferee.  His  Lordship 
could  not  see  that  the  judgment  in  the  action  affected 
the  right  to  transfer,  and  he  held  that  Mr.  Robey  was 
entitled  to  receive  the  dividend  payable  in  cespect  of 
Mr.  Chandler's  debentures. 
[Solicitors— S.  J.  R.  Stammers  ;  T.  Lamartine  Yates.] 
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BB1.IJE  V.  BOND.* 

Principal  and  Agent — Commission — ^Hoose  agent 
— Finding  a  purchaser — Purchaser  accepted — 
Liability  of  principal. 


This  was  an  appeal  from  the  Deputy  Judge  of  the  City 
of  London  Court .  The  claim  was  for  a  deposit  of  £25 
paid  to  the  defendant,  a  house  agent,  as  stakeholder  on 
the  purchase  of  certain  houses  in  Howland-street, 
Fitzroy-square.  The  plaintiff  was  the  owner  of  these 
houses  and  retained  the  services  of  the  defendant  to 
introduce  a  purehaser,  giving  him  the  following  commis- 
sion note  :— *'  April  26,  1899,  48  and  50,  Howland- 
street,  Tottenham-conrt-road.    I  agree  to  accept  a  sum 
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of  £1,160  for  the  above  property  and  yon  are  to  be  at 
liberty  to  receive  anything  over  and  above  that  as  a 
commission,  it  being  understood  that  I  am  to  receive  - 
the  full  sum  of  £1,150  without  deduction,  except  of 
course  apportionments  of  outgoings.  Completion  to  be 
within  a  month  and  deposit  of  10  per  cent,  to  be  paid 
over.  Signed,  C.  W.  Beale.  To  Messrs.  Henry 
Bond  and  Son.''  The  time  on  whieh  the  purchase 
was  to  be  completed  was  subsequently  extended 
over  July  19  by  mutual  consent.  The  defendant,  having 
procured  this  conunission  note,  made  a  contract  dated 
July  9,  on  behalf  of  the  plaintiff,  with  one  David 
Rosenberg,  for  the  purchase  of  the  houses  for 
£1,250,  of  which  £25  was  paid  as  deposit.  The  contract 
contained  provisions  fixing  dates  for  delivery  of  the 
abstract  of  title,  requisitions  and  answers  thereto,  date 
of  completion,  and  other  matters,  and  oontinned  : — 
•*  If  the  purehaser  shall  fail  to  comply  with  any  of  the 
conditions  herein  contained  the  vendor  may,  without 
tendering  any  assignment,  either  enforce  specific  per- 
formanee  of  this  contract  or,  by  notice  in  writing  to  be 
given  to*  the  purehaser,  declare  the  said  deposit  money 
to  be  forfeited,  and  thereupon  the  said  deposit  money 
shall  be  forfeited  to  the  vendor  as  liquidated  damages  and-, 
the  contract  shall  be  at  an  end."  There  was  evidence 
that  the  plaintiff  accepted  Rosenberg  as  a  purehaser  and 
communications  passed  between  them  upon  that  foot- 
ing. Rosenberg,  however,  did  not  complete  the 
purchase,  and  the  deposit  of  £25  became  forfeited,  and  it 
being  in  the  hands  of  the  defendant  the  plaintiff  claimed 
it  from  him.  The  defendant  counterelairoed  and  pleaded 
as  a  set  off  that  he  was  entitled  (1)  to  £100  on  the 
signing  of  the  agreement  between  the  plaintiff  and 
Rosenberg  or  (2)  to  a  quantum  meruit  for  work- done 
by  him  in  finding  a  purchaser.  The  action  was  tried 
before  a  Deputy  Judge  and  a  jury,  who  found  that  the 
contract  with  Rosenberg  was  a  bona  fide  contract  and 
had  been  entered  into  on  the  defendant's  introduction. 
They  also  found  that,  in  case  the  defendant  was  not 
entitled  to  his  commission,  five  guineas  was  a  fair 
remuneration  for  the  work  done  by  him  in  finding  a 
purchaser.  The  Deputy  Judge  gave  judgment  for  the 
plaintiff  for  £25  on  the  claim,  and  for  the  defendant 
for  £5  5s.  on  the  counterclaim.  The  defendant  appealed. 

Mr.  Abthub  Powell,  for  the  defendant,  cited 
**  Fisher  v.  Drewitt  '*  (48  L.J.,  Q.B.  82)  and  •*  Pas- 
singhara  v.  King''  (14  The  Times  L.R.,  392) 
in  the  Court  of  Appeal,  and  contended  that  the  de- 
fendant had  earned  his  commission  when  Rosenberg  was 
accepted  as  a  purchaser. 

Mr.  Hollo  WAT,  for  the  pUintiff,  argued  that  the 
contract  was  cot  an  absolute  contract  to  purchase  the 
houses  as  it  contained  an  alternative  clause  by  which 
the  vendor  might  either  soe  for  specific  performance  or 
accept  the  deposit  and  rescind  the  agreement. 

The  Court  held  that  the  commission  of  £100  became 
due  when  Rosenberg  was  accepted  as  a  purchaser  and 
that  the  case  was  covered  by  *'  Passingham  v.  King  " 
(14  The  Tim£8  L.R.,  392),  and  gave  judgment  for 
the  defendant  on  the  clauii  and  also  on  the  counterclaim 
for  £75,  being  the  amount  of  his  commission  less  the 
£25  deposit. 


Court  of  Appeal  (Lindley,    M .R. , 


Rigby  and   Vaughan  Will 

l.3j.) 


f.R.,) 
iams,  ^ 


1900. 
April  2. 


DIDISHEIM    V.    THE    LONDON  AND  WB-STMIXSTEB  BANK 
(LIMITED).* 

Lunatic— Person  resident  in  Belgium—**  Admini- 
strateur  ppovisoire  "  in  lunacy — Action  tO' 
obtain  securities  from  English  bank. 

^Reported  by  H.  B.  Hxmmivo.  Em..  Barrister-mt-lAw. 
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Decision  of  North,  J.  (15  The  Times  L.B.,  457), 
dismissing  the  action  on  the  ground  that  there 
was  no  legal  finding  of  insanity,  reversed. 


This  was  an  appeal  from  a  decision  of  Mr.  Jastice 
North's,  reported  15  The  Tiines  L.R.,  467.  The 
action,  which  was  in  the  nature  of  a  common  law  action 
for  detinne,  raised  questions  of  private  international 
law,  relating  to  the  right  of  a  person  who  had  heen 
appointed  by  a  Belgian  Ck>urt  "  administrateor  pro- 
visoire  '*  in  lunacy  to  have  handed  over  to  him 
securities  deposited  with  the  London  and  Westminster 
Bank  amounting  in  value  to  between  £300,000  and 
£400,000.  The  action  related  to  property  which,  by 
^he  terms  of  a  marriage  contract  between  the  late 
Benedict  Leopold  Goldschmidt  and  his  wife,  whose 
maiden  name  was  Marie  Woog,  was  held  by  husband  and 
wife  under  the  Swiss  system  of  legal  community.  The 
documents  held  by  the  bank  comprised  certificates  of 
-shares  and  securities  and  bonds  and  scrip  to  bearer, 
representing  investments  in  English,  colonial,  American, 
and  foreign  companies  and  Government  seeurities  which 
had  been  lodged  by  M.  Ooldschmidt  in  his  lifetime. 
The  income  was  collected  by  the  bank  and  placed  to  the 
credit  of  a  current  account  H.  Goldschmidt  kept  at  the 
bank.  M.  ^and  Mme.  Goldschmidt  were  married  at 
Geneva  in  1866,  M.  Goldschmidt  being  at  the  time  a 
German  merchant  resident  at  Mayence,  his  wife  bein« 
Swiss.  Subsequently  to  the  marriage  they  went  to 
Brussels  and  resided  there  for  some  25  years,  down  to 
the  death  of  M.  Goldschmidt  in  1892.  He  made  a  will 
bequeathing  one- fourth  of  the  half  of  the  common 
property  to  which  he  was  entitled  to  his  wife  and 
giving  her  a  life  interest  in  another  quarter.  The  other 
parts  became  distributable  among  their  four  children. 
Hme.  Goldschmidt  was  appointed  administrator  of  her 
husband's  personal  estate  in  England.  She  satisfied  the 
shares  of  her  three  elder  children,  but  the  share  of  the 
youngest  had  not  been  handed  over  to  him  because  he 
was  under  age.  The  bulk  of  the  property  in  the  custody 
of  the  bank  was  either  left  or  re-deposited  with  them. 
Mme.  Goldschmidt  became  of  unsound  mind  and  was 
placed  under  the  care  of  a  Dr.  Hertz  at  Bonn,  in 
Germany,  where  she  still  resided.  Under  the  Belgian 
law  two  proceedings  can  be  adopted  in  the  case  of  a 
person  of  unsound  mind,  by  **  interdiction  ''  or 
**  administration.''  The  former,  it  appears,  is  analogous 
to  a  formal  floding  by  a  jury  in  this  country  of  lunacy, 
which  results  in  the  appointment  of  a  committee  of  the 
estate  of  a  lunatic  ;  the  latter  a  proceeding  in  which  a 
mere  receiver  in  lunacy  is  appointed.  The  family  adopted 
the  latter  procedure,  and  M.  Didisheim  was  appointed 
*'^  administrateur  provisoire  **  accordingly,  his  position 
being  apparently  similar  to  that  of  a  receiver  in  lunacy 
in  this  country.  The  letters  of  administration  of  the 
estate  of  her  husband,  which  had  been  granted  to  Mme. 
Goldschmidt,  were  impounded,  and  administration  de 
bonis  non  granted  to  M.  Didisheim.  The  bank  con- 
•sidered  that  M.  Didisheim  could  not  give  them  a  valid 
discharge  and  refused  to  part  with  the  securities.  This 
action  was  brought  by  M.  Didisheim  and  by  Mme. 
Ooldschmidt,  suing  by  him  as  her  next  friend.  The 
youngest  son— Robert,  now  of  age— of  Mme.  Gold- 
schmidt, who  had  not  received  his  share  of  his  f athei  's 
•estate,  was  made  a  defendant.  Mr.  Justice  isorth  held 
upon  the  authority  of  *'  In  re  Barlow  *'  (36  Ch.D., 
287)  and  *' In  re  Brown"  ([1895]  2  Gh.,  666)  that, 
as  i^e  lady  had  not  been  found  lunatic  by  a  foreign 
Court  of  competent  jurisdiction,  M.  Didisheim  could 
not  compel  the  bank  to  hand  him  over  the  securities 
in  this  country.  He  therefore  dismissed  the  action. 
The  plaintiffs  appealed. 

Mr.  Haldane,  Q.C.,  and    Mr.  Henry  Fellows  were  for 


the  plaintiffs  ;  Mr.  Alfred  Fellows  was  for  the  defend- 
ant Robert  Goldschmidt  in  the  same  interest  ;  Mr, 
Henry  Terrell,  Q.C.,  and  Mr.  McSwinney  were  for  the 
bank. 

The  appeal  was  heard  last  month. 

The  Master  of  the  Rolls  delivered  the  con- 
sidered judgment  of  the  Court  allowing  the  appeal.  He 
said  :— In  consequence  of  the  arguments  addressed  to 
ns  we  will  make  a  few  prefatory  observations  on  actions 
at  law  and  suits  in  Chancery  by  persons  of  unsound  mind 
not  so  found  by  inquisition.  If  before  the  Judicature 
Acts  an  action  at  law  had  been  brought  in  the  name  of 
such  a  person  to  enforce  a  purely  legal  demand— say  an 
action  on  a  covenant  or  an  action  of  assumpsit  or  of 
debt  detinue  or  trover,there  would  have  been  no  defence 
to  the  action  on  the  ground  that  the  plaintiff  on  the 
record  was  of  unsound  mind.  No  plea  in  bar  or  in 
abatement  applicable  to  such  a  case  is  to  be  found  in 
the  books.  Such  an  action  might,  perhaps,  have  been 
stayed  on  an  application  showing  that  the  action  was  an 
abuse  of  the  process  of  the  Court— i.e.  ,was  brought  in  the 
plaintiff's  name  without  his  authority  (see  * '  Waterhonse 
V.  Worsnop,"  69  L.T.,  N.S.,  140,  which,  however, 
was  since  the  Judicature  Act).  Such  an  action  could 
certainly  have  been  stayekl  by  proceedings  in  lunacy  and 
the  appointment  of  a  committee.  Unless  the  action 
were  stayed  it  would  proceed  to  trial  in  the  ordinary 
way,  and  on  proof  of  the  plaintiff's  case  judgment 
would  have  been  entered  for  the  plaintiff  on  the  record 
and  execution  issued  accordingly.  (See  **  Dennis  v. 
Dennis."  2  Wms.  Saund.,  S34.)  If  the  plaintiff  had 
sued  by  attorney  payment  or  delivery  to  him  would  have 
discharged  the  defendant  or  sheriff.  If  the  plaintiff  had 
sued  in  person  a  difficulty  would  obviously  have  arisen. 
An  application  to  stay  execution  on  payment  into  Court 
might,  we  apprehend,  have  been  successfully  made,  or 
the  Court  could,  as  in  '*  Gleddon  v.Trebble  "  (9  C.B., 
N.S.,  367),  have  ordered  payment  to  his  next  friend, 
and  so  the  necessity  of  instituting  proceedings  in  limacy 
would  be  avoided.  (See  generally  1  Coll.  Lunacy, 839,&o.) 
In  Chancery  it  had  long  been  the  settled  practice  to 
institute  suits  in  the  names  of  lunatics  not  so  found  by 
inquisitiop  by  a  next  friend.  Applications  to  stay  such 
suits  were  also  frequently  made  with  success.  See 
generally  on  such  suits  **  Jones  v.  Lloyd  '*  (L.R.,  18 
Bq.,  265)  ;  ♦•  Beall  v.  Smith  '*  (L.R.,  9  Ch.,  86)  ; 
**  Famham  v.  Milward  "  ([1895]  2  Ch.,  780)  ;  **  In  re 
George  Armstrong  and  Sons  *'  ([1896J  I  Ch.,  536).  The 
alleged  lunatic  could  make  such  application  himself  if 
he  asserted  his  sanity,  and  any  one  willing  to  act  as  next 
friend  could  make  it  in  the  alleged  lunatic's  name,  as 
in  *♦  Howell  v.  Lewis  "  (61  L.J.y  Ch.,  89).  Even 
the  defendant  might  apply.  See  ''  Wartnaby  v. 
Wartnaby  "  (Jac.,  377)  ;  and  "  Porter  v.  Porter  '' 
(37  Ch.D.,  at  p.  429),  per  Lord  Justice  Cotton.  When 
a  lunatic  was  so  found  by  inquisition  the  Court  of 
Chanceiy  would  stay  a  suit  instituted  in  his  name  until 
the  appointment  of  a  committee.  See  **  Hartley  v. 
Gilbert"  (13  Sim.,  596).  We  are  not  aware  of  any  case 
in  which  a  foreign  curator  has  been  held  to  be  an 
improper  next  friend  of  the  person  whose  curator  he  is. 
Security  for  costs  from  such  a  next  friend  might  be 
required  if  he  was  resident  abroad  ;  but  no  suit  oould 
be  stayed  simply  because  the  next  friend  filled  an  official 
position  in  a  foreign  country.  The  notion  that  either 
at  law  or  in  equity  an  action  or  suit  cannot  be  success- 
fully maintained,  if  brought  in  the  name  of  a  lunatic 
not  so  found  by  inquisition  without  the  sanction  of  the 
Crown,  is  not  supported  by  authority  or  sound  principle. 
If  this  notion  were  tnie,the  orders  for  payment  made  in 
*♦  In  re  Barlow  "  (86  Ch.D.,  287)  and  other  cases, 
which  will  be  referred  to  presently,  would  have  been 
clearly  wrong.  Such  orders  were  not  made  in  lunacy, 
but   by    the   Court   of    Chancery,  which  had  no  lunacy 
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jurisdiction.  It  is  well  settled  that  until  the  Crowu 
interferes,  or  at  all  events  until  its  interference  is 
invoked  by  a  petition  for  an  inquisition  or  by  an  appli- 
cation for  the  appointment  of  a  receiver,the  prerogative 
of  the  Grown  haa  no  practical  legal  effect.  In  other 
words,  no  person  can  avail  himself  of  that  prerogative 
without  taking  the  projier  steps  to  induce  the  Crown  to 
•exercise  it.  This  point  was  examined  by  this  Court 
last  summer,  when  Seager  Huilt's  case  was  before 
it.  In  the  present  case  no  lunacy  proceedings  have 
been  taken  in  this  country  ;  nor  was  any  attempt  made 
to  stay  the  action.  Having  made  these  preliminary 
remarks  we  pass  to  the  question  more  immediately 
before  the  Court.  This  action  is  by  H.  Didisheim 
and  by  Mme.  Goldschmidt,  by  him  as  her  next  friend. 
The  object  is  to  obtain  a  large  sum  of  cash  and  also 
share  stock  and  debenture  certificates  of  great  value 
from  the  defendants.  The  defendants  are  quite  ready 
to  pay  and  deliver  them  up  provided  they  can  safely  do 
-so.  The  bulk  of  the  property  sought  to  be  recovered 
formed  part  of  the  assets  of  M.  Goldschmidt,  a 
•deceased  gentleman,  domiciled  and  resident  in  Belgium. 
He  died  some  time  ago,  and  his  widow,  the  plaintiff, 
Hme.  Goldschmidt,  obtained  letters  of  administration 
with  bis  will  annexed.  By  her  directions  most  of  the 
property  in  ths  hands  of  the  defendants  has  been  placed 
in  their  books  in  her  name.  She  is  domiciled  in  Belgium 
and  is  resident  abroad.  She  has  become  insane  and  is  in 
a  foreign  lunatic  asylum.  M.  Didisheim  has  been 
duly  appointed  her  '*  administrateur  provisoire,"  with 
power  to  colleet  and  get  in  all  her  personal  estate.  He 
ualso  now  the  legal  personal  representative  of  M. 
Goldschmidt,  having  .  obtained  letters  of  administration 
to  his  personal  assets  left  unadministered  by  Mme. 
Goldschmidt.  He  and  she  together,  therefore,  are 
clearly  entitled  to  all  the  property  sought  to  be  ob- 
tained from  the  defendants.  They  do  not  deny  M. 
Didisheim 's  right  as  administrator  to  such  assets  of  the 
deceased  as  have  not  become  Mme.  Goldschmidt 's 
property  ;  but  they  say  that  owing  to  what  she  did 
when  sane  all  his  assets  in  their  hands  became  hers,  and 
they  are  now  accountable  to  her  alone  for  them.  As  to 
the  •cash  and  certificates,  which  are  the  property  of 
Mme.  Goldschmidt,  the  defendants  say  they  cannot 
safely  hand  them  over  to  M.  Didisheim,  as  the 
ownership  of  them  is  still  vested  in  her  and  has  not 
been  legally  vested  in  M.  Didisheim.  Mr.  Justice 
North  has  held  that  unless  an  order  is  made  in  lunacy 
requiring  or  authorising  the  defendants  to  deliver  the 
property  of  Mme.  Goldschmidt  to  M.  Didisheim 
they  cannot  safely  deliver  such  property  to  him.  The 
relations  and  friencis  of  Mme.  Goldschmidt  are  par- 
ticularly desirous  of  avoiding  any  formal  adjudication  of 
lunacy,  and  this  appeal  has  been  brought  on  purpose  to 
avoid  the  necessity  of  such  an  adjudication.  The  de- 
mand of  the  plaintiffs,  it  will  be  observed,  is  a  purely 
legal  title  ;  tiiere  is  no  trust  in  the  case.  Under 
the  old  practice  one  action  could  not  have  been  main- 
tained to  enforce  a  claim  by  M.  Didisheim  as 
administrator  and  also  a  claim  by  Mme.  Goldschmidt 
to  recover  her  own  property.  Two  separate  actions  of 
detinue  or  trover  would  have  been  necessary.  Our 
modern  practice,  however,  is  less  rigid,  and  the  defend- 
ants have  raised  no  objection  to  the  two  claims  being 
joined  in  one  action.  The  Court,  therefore,  can  properly 
entertain  the  action  and  decide  the  real  question  raised 
by  the  defendants,  which  is  whether  in  an  action 
brought  by  M.  Didisheim  in  his  own  name  and  in 
ihe  name  of  Mme.  Goldschmidt  and  as  her  next  friend 
the  High  Court  ought  to  make  an  order  for  the  delivery  to 
bim  of  her  property.  The  question  may  be  put  in 
another  way,  whether  he  is  entitled  in  an  action  so 
framed  to  demand  delivery  of  her  property  to  him. 
We  are  of  opinion  that  he  is.    In  **  Scott  v.  Bentley  " 


(1  K.  and  J.,  281)  a  person  resident  in  Scotland  was 
entitled  to  an  annuity  charged  on  land  in  England  and 
secured  by  a  covenant  entered  into  with  himself.  The 
annuitant  became  lunatic,  and  a  curator  bonis  was 
appointed  according  to  Scotch  law.  Whether  he  was 
judicially  declared  a  lunatic  does  not  distinctly  appear. 
Nor  does  it  appear  that  the  ownership  of  his  personal 
property  was  by  Scotch  law  divested  from  him  and 
vested  in  his  curator.  We  rather  infer  that  the  curator 
merely  had  power  to  collect  it  and  get  it  in.  The 
annuity  being  in  arrear  the  curator  brought  a  suit  in 
Chancery  in  his  own  name  against  the  executrix  and 
devisee  in  trust  of  the  grantor  of  the  annuity  for  pay- 
ment of  the  arrears  and  for  payment  of  the  annuity  in 
future.  It  is  to  be  observed  that  the  demand  of  the 
plaintiff  was  a  purely  legal  demand.  He  sought  to 
enforce  the  legal  right  of  the  annuitant  under  the 
covenant  and  grant.  But  the  arrears  seem  to  have  been 
set  apart  as  a  trust  fund,  and  this  was  held  enough  to 
give  the  Court  of  Chancery  jurisdiction  to  entertain  the 
suit.  The  Vice-Chanoellor  Wood  made  an  order  as 
prayed  by  the  bill.  This  decision  has  been  much 
questioned  ;  but  unless  it  be  that  the  suit  ought 
in  strictness  to  have  been  in  the  name  of  the 
lunatic  by  his  curator  as  next  friend  we  see  no 
ground  for  doubting  the  correctness  of  the  decision. 
**  Scott  V.  Bentley  **  has  been  questioned  mainly 
because  it  proceeded  to  some  extent  on  the  supposed 
authority  of  a  decision  in  the  House  of  Lords  on  an 
appeal  from  Scotland  (*'  In  re  Morison's  Lunacy  "). 
This  case  appears  to  have  been  to  some  extent  mis- 
understood. The  Vice-Chanoellor  refers  to  it  as  an 
unreported  case  cited  in  **  Johnstone  v.  Beattie  "  (10 
a.  and  Fin.,  42)  and  in  **  Sill  v.  Worswick  "  (1  H.  Bl. 
677-8).  In  *'  Johnstone  v.  Beattie  "  (see  10  CI.  and 
Fin.,  p.  97)  Lord  Brougham  refers  to  **  Morison's 
case  "  as  cited  in  the  note  to  **  Sill  v.  Worswick," 
and  as  an  authority  for  the  proposition  that  the  legally 
appointed  curator  in  one  country  was  held  entitled  to 
act  in  another.  This  it  is  plain  was  also  Vice-Chancellor 
Wood's  view  of  '*  Morison's  case,"  as  is  apparent 
from  his  remark  on  page  285  that  in  **  Morison's 
case  "  ihe  curator  sued  alone.  But  the  reports  of 
that  case  to  which  we  have  referred  in  1  Paton,  454, 
and  Mor.  4,595,  show  that  the  decision  of  the  House  of 
Lords  in  **  Morison's  case  "  did  not  go  that  length, 
and  Lord  Campbell  was  not  satisfied  that  it  did.  (See 
10  CI.  and  Fin.,  133.)  We  understand  the  decision  as 
showing  that  a  committee  appointed  in  England  of  a 
Scotchman  resident  in  England  could  not  sue  in  Scot- 
land simply  in  his  own  name  and  as  committee  for  the 
recovery  of  the  lunatic's  personal  estate  ;  but  that 
such  committee  could  sue  there  in  the  name  of  the 
lunatic  for  the  recovery  of  the  lunatic's  personal  estate. 
**  Morison's  case,"  therefore,  did  not  go  so  far  as 
Vice-Chancellor  Wood  thought,  but  it  goes  a  long  way 
to  show  that  the  proceedings  in  this  action  are  properly 
framed  ;  for  this  action  is  brought,  not  only  by 
M.  Didisheim  in  his  double  capacity  of  admini- 
strator of  Mme.  Goldschmidt  and  curator  of  Mme. 
Goldschmidt,  but  also  by  her  in  her  own  name  suing  by 
M.  Didisheim  as  her  next  friend.  In  **  Scott  v. 
Bentley  ''  Vice<-Chancellor  Wood  did  not  by  any  means 
base  his  judgment  only  on  the  supposed  decision  in 
**  In  re  Morison,"  and  after  making  every  allowance 
for  his  misapprehension  of  that  case,  **  .Scott  v. 
Bentley  ' '  was,  in  our  opinion,  well  decided,  although 
we  cannot  help  thinking  that  if  Vice-Chanoellor 
Wood  had  known  the  form  of  the  order  made  in 
**  Morison's  case  "  he  would  have  directed  the  bill  to 
be  amended  by  making  it  in  form  a  bill  by  the  lunatic 
by  his  curator  and  next  friend.  In  **  Avilon  v.  Fumi- 
val  "  (1  C.  M.  and  R.,  277)  Baron  Parke,  page  286, 
expressed   a   clear   opinion   to  the  effect  that  a  foreign 
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coiator  oould  lae  here  io  his  own  name  for  goods  and 
chattels  of  a  person  of  unsotind  mind.  "  Scott  v, 
Bentley  '*  is  consistent  and  is  really  supported  by 
sereral  other  eases  cited  by  Mr.  Haldane,  and  of  which 
••  In  re  Tarratt  »'  (51  L,T.,  N.S.,  810)  ;  **  In  re 
de  Linden  "  ([1897]  1  Ch.,  468)  ;  and  •*  Thiery  ▼. 
Chalmers  "  ([1900]  1  Ch.,  80)  are  the  most  recent  and 
important.  In  *  *  /n  re  de  Linden  ' '  an  application  was 
made  on  behalf  of  a  Bavarian  lunatic  lady  for  payment 
out  to  two  foreign  gentlemen  of  some  money  in  Court 
belonging  to  her.  The  application  was  by  her  in  her 
own  name  by  her  next  friend, who  was  a  Bavarian  Judge 
and  one  of  two  persons  appointed  by  a  Bavarian  Court 
to  take  charge  of  hex  and  her  property.  The  order  was 
made  as  asked— 4. e.,  for  payment,  not  to  her,  but  to 
the  two  persons  appointed  as  above  mentioned.  The 
lady  bsd  been  judicially  declared  lunatic,  but  there  was 
no  judicial  vesting  of  her  property  in  the  curators. 
'•  Thiery  v.  Chahners  "  ([1900]  1  Ch.,  80)  was  a  similar 
case.  The  lunatic  there  was  a  French  subject  declared 
lunatic  in  France  and  whose  property  was  placed  imder 
the  care  of  a  duly-appointed  tuteur.  An  action  was 
brought  in  this  country  by  the  lunatic  by  a  next  friend 
and  by  the  tuteur  aa  a  co-plaintiff  to  recover  money  and 
securities  in  the  hands  of  the  lunatic's  bankers.  An 
order  was  made  for  the  delivery  of  them  to  the  tuteur. 
Mr.  Justice  Kekewich  thought  that  the  tuteur  might 
have  sued  alone  in  bis  own  name.  He  regarded  the 
decision  in  **  J»  re  Brown  "  ([1805]  2  Ch.,  666)  as  an 
authority  for  so  holding,  inasmuch  as  both  in  **•  In  re 
Brown  "  and  in  **  Thiery  v.  Chalmers  "  the  lunatic 
had  been  formally  so  declared  by  the  foreign  Court.  But 
**  In  re  Brown  "  was  not  an  action  ;  it  was  an 
application  to  the  Court  in  Lunacy  under  section  134  of 
the  Lunacy  Act,  and  we  doubt  whether  the  action  of 
**  Thiery  v.  Chalmers  **  would  have  been  rightly 
framed  if  brought  by  the  tuteur  as  sole  plaintiff.  An 
alteration  in  the  itatiu  of  a  lunatic  appears  to  be 
necessary  in  order  to  enable  the  Court  in  Lunacy  to 
exercise  the  jurisdiction  conferred  upon  it  by  section  184 
of  the  Lunacy  Regulation  Act  ;  but  it  by  no  means 
follows  that  persons  whose  status  has  not  been  altered 
by  their  being  judicially  declared  lunatic  cannot  sue 
by  themselves  by  a  next  friend  for  the  recovery  of  their 
own  property.  '*  In  re  Knight  *'  ([1898]  1  Ch.,  257) 
turned  on  the  discretion  which  the  Court  had  imder 
section  134  of  the  Lunacy  Regulation  Act,  and  throws 
no  real  light  on  this  case.  The  only  difficulty  in  the  way 
of  the  plaintiffs  is  occasioned  by  *•*  In  re  Barlow  " 
(36  Ch.D.,  287).  In  that  case  a  colonial  statute 
vested  in  a  master  in  lunacy  the  care  and  custody  of  the 
property  of  lunatic  patients — i.e.,  of  persons  confined  in 
lunatic  asylums  but  not  judicially  declared  lunatic.  A 
colonial  lady,confined  in  a  lunatic  asylum  in  the  colony, 
was  entitled  to  some  funds  in  the  hands  of  trustees  in 
this  country,  and  the  colonial  Master  in  Lunacy  claimed 
these  funds.  The  trustees  paid  them  into  Court  under 
the  Trustee  Relief  Act.  The  colonial  master  and  the 
lady  by  her  next  friend  presented  a  petition  for  the 
transfer  of  the  funds  in  Court  to  the  colonial  Master  in 
Lunacy.  The  Court  made  an  order  for  the  payment  out 
of  capital  of  some  past  maintenance  and  for  the  payment 
of  the  income  to  the  master  whilst  the  lady  continued 
in  an  asylum.  But  Ihe  Court  would  not  order  the  rest 
of  the  corpus  to  be  paid  over  to  the  master.  It  is  to 
be  observed  that  the  general  statutory  authority  given 
by  the  oolonial  Act  to  the  master  as  an  officer  of  the 
colonial  Court  was  not  supplemented  by  any  order 
giving  the  master  any  express  authority  as  the  lunatic's 
attorney  to  get  in  any  property  not  locally  within  the 
jurisdiction  of  the  Court  ;  and  as  we  understand  Lord 
Justice  Cotton's  judgment  he  was  much  influenced 
by  the  omiKsion  of  any  such  order.  If  the  master's 
authority    derived    from     the     colonial     statute    was 


itisfaotoxy,  it  is  obvious  that  such  aathority 
was  not  improved  by  his  assumption  of  the- 
right  to  use  the  lunatic's  name.  In  that  view  of 
the  case  the  fact  that  the  lunatic  petitioned  in  her  own 
name  by  her  next  friend  did  not  remove  the  difficulty. 
Having  decided  that  the  Master  was  not  entitled  as  a 
matter  of  right  to  demand  payment  to  himoelf ,  it 
became  necessary  for  the  Coort,  acting  as  trustees,  to- 
consider  what  it  was  the  duty  of  tmsteee  to  do  in  such 
a  ease  as  that  before  them,  and  they  eonsideied  that  in 
snoh  a  case  the  tmstees  ought  not  to  part  with  the  trust 
fund  without  seeing  to  its  application,  and  ought  not  to 
part  with  the  fund  to  the  Master  further  than  they  w«re 
satisfied  that  the  interests  of  the  lonatie  rendered  it 
neeessary  to  do  so.  This  was  the  view  taken  in  "  In 
re  Gamier  "  (13  Eq.,  532)»  where,  however,  the  Innatio 
was  a  domiciled  Engliahman,  and  we  see  no  reason  to 
dissent  from  it  where  the  aathority  of  the  foreign 
curator  to  get  in  the  trust  property  is  regarded  by  the- 
Court  as  unsatisfactory.  But  where  it  is  not  the  oon- 
siderations  which  weighed  with  the  Court  in  "  /n  rr 
Barlow  '  *  do  not  arise.  A  person  absolutely  entitled  to 
trust  money  is  entitled  to  have  it  paid  to  him  or  to  any 
one  duly  appointed  by  him  to  receive  it,  aad  the^ 
trustees  or  the  Court  acting  for  them  have  no  dis- 
cretion to  refuse  payment.  The  same  principle  is,  in 
our  opinion,  applieable  to  the  case  in  which  trast  money 
belongs  to  a  lunatic  and  a  person  is  duly  appointed  by  a 
competent  authority  to  get  in  such  money  for  the- 
lunatic.  If  the  title  of  the  lunatic  is  clear,  and  the- 
authority  to  act  for  him  is  equally  clear,  we  fail  to> 
see  what  discretion  the  Court,  acting  for  the  trustees, 
has  in  the  matter.  The  tmstees  may  properly  say  that 
they  cannot  safely  act  without  t^  sanction  of  the- 
Court,  but  we  fail  to  see  what  other  discretion  there  is. 
Where  the  lunacy  juriidictioh  is  being  exercised,  as  it 
was  in  ''  In  re  Stark  *'  (2  Mao.  and  O.,  174),  other 
considerations  at  once  arise.  If,  as  in  **  In  re 
Gamier,"  the  lunatic  were  an  Englishman  temporarily 
abroad,  we  should  feel  considerable  difiiculty  in  holding 
that  the  Courts  of  this  country  were  bound  to  recognise- 
the  title  of  a  foreign  curator  to  sue  in  this  country. 
But  here  we  are  dealing  with  an  alien  domiciled  abroad 
and  over  whom  the  Courts  of  this  country  have  no 
jurisdiction  except  such  as  is  conferred  by  the  fact  that  she- 
has  property  here.  All  that  the  Court  here  has  to  do  ia 
to  see  that  the  person  claiming  it  is  entitled  to  have  it. 
In  this  case  the  order  of  the  Belgian  Court  of  Novem- 
ber 5,  1899,  removes  all  doubt  as  to  M.  Didi- 
sheim's  authority  to  take  these  proceedings  and  to- 
obtain  and  give  a  good  discharge  for  the  proiwrty  which 
he  seeks  to  recover.  On  general  principles  of  private 
iuteraational  law,  the  Courts  of  this  country  are  bound 
to  recognize  the  authority  conferred  on  him  by  the 
Belgian  Courts,  unless  lunacy  proceedings  in  thia 
country  i>revent  them  from  doing  so.  What  ought  to  be 
done  in  lunacy  has  not  to  be  considered,  and  we  say 
nothing  on  that  subject.  In  our  opinion,  the  appeal 
should  be  allowe<l,  and  an  order  be  made  as  asked 
by  the  claim.  But  the  plaintiffs  must  pay  all 
the  costs  ;  for  the  bank  was  perfectly  justified 
in  not  complying  with  M.  Didisheim's  demanda 
without  an  order  of  the  High  Court— i.e.,  without 
proving  his  title  in  soch  a  way  as  to  make  it  unreason- 
able for  the  bank  to  refuse  to  recognize  it.  Under  the 
old  practice  an  action  of  detinue  or  trover  might  have- 
failed  ;  for  under  the  general  issue  the  defendants  could 
have  given  in  evidence  facts  excusing  delivery  to  a 
person  rightfully  entitled,  but  whose  title  was  not  such 
as  the  defendants  could  safely  recognise.  (Bee  per 
Justice  Blackburn  in  ^'  Hollins  v.  Fowler,''  L.R.,  7 
H.L.,  76fi,  and  the  cases  there  cited.)  Bat  in  practioe- 
if  in  such  a  case  the  plaintiff  proved  his  title  to  the 
satisfaction  of  the  Court  and  paid  the  defendant's  costs,. 
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the  plMiitiff  always  obtained  deliTery.  Under  the 
modem  practice,  if  this  case  had  been  tried  by  a  jory 
there  would  be  no  difficulty,  we  apprehend,  in  ordering 
delivery  to  M.  IHdisheim,  and  in  a  proper  case  like 
this  giving  the  defendants  the  costs  of  the  action-H.e., 
there  would  be  good  cause  for  making  the  plaintiffs  pay 
the  costs,  although  ih^  suoceeded  in  establishing  their 
title.  (See  **  Gleddon  ▼.  Trebble,"  9  C.B.,  N.S., 
367.)  If  the  action  were  tried  without  a  jury,  whether 
in  the  Chancery  Division,  as  this  was,  or  in  the  Queen's 
Bench  Division,  the  costs  would  be  in  the  discretion  of 
the  Judge,  and  there  would  be  no  difficulty  in  ordering 
them  to  pay  the  costs.  However  tried,  any  other  result 
would  be  very  unjust.  Mr.  Terrell  suggested  that  the 
order  of  the  Court  would  not  protect  the  bank  if  the 
lunatic  were  to  recover  and  were  to  sue  the  bank  for 
^r  money  and  property  after  the  bank  had  paid  and 
delivered  it  to  M.  Didisheim.  We  do  not  entertain  any 
misgiving  on  this  point. '  The  High  Court  clearly  had 
jurisdiction  to  entertain  the  action  and  to  decide  the 
-questions  raised  in  it  and  to  make  the  order  which  this 
•Cotirt  now  declares  it  ought  to  have  made  ;  and  this 
Court  clearly  has  jurisdiction  to  entertain  this  appeal. 
This  being  clear,  and  the  Belgian  Court  having  had 
jurisdiction  to  make  the  order  which  it  made,  the  bank 
would  nnquestiouably  have  a  perfectly  good  defence  to 
any  action  which  the  lunatic  could  bring  against  it, 
•either  by  another  next  friend  or  by  another  official 
•curator,  or  by  herself  if  she  should  recover. 

[Solicitors— Stibbard,    Gibson,    and   Co.  ;    Travers- 
^Smith,  Braithwaite,  and  Robinson.] 
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THE    BUXTON    LIMB    FIBMS    CO.    (LIMIT£D)    T. 
JAMES  HOWE.* 

Master  and  Servant — Disputes  between  employers 
and  workmen — ^Tmck  Act,  1806 — ^Employers 
and  Workmen  Act,  187^. 


This  was  a  special  case  stated  by  jostices  of   the  peace 

>of  the  Bake  well  division    of  the  county  of  Derby.    The 

'following     facts     were    set     out    in    the   oaie  : — On 

-January  2,  1899,  the  re8i>ondent,  James  Howe,  entered 
into  the  service  of  the  appellants,  and  was  employed  by 
them  under   an   agreement   of  that  date  signed  by  him, 

-nnd  by  William  Brierley  on  behalf  of  the  company.  By 
the  terms  of   the    agreement   the  respondent  agreed  to 

•serve  the  company  exclusively  for  12  calendar  months 
from  January  1,  1899,  until  December  31,  in  the  work 
of  gettmg   limestone   and   breaking   it  to  the  required 

•size.  The  agreement  contained  a  clause  which  said  that 
the  workman  should  be  "  subject   to  a  fine,  or  penalty, 

•or  drawback  of  2s.  6d.  for  each  and  every  working  day 
on  which  he  was  absent  without    leave,  except   in   case 

-of  sickness."  The  company  agreed  to  pay  the  work- 
man, on  the  usual  fortnightly  pay  days,  the  sum  of 
T^d.  for  every  2,2401b.  of  limestone  got  and  properly 
loaded  into  the   company's    wagons,  and  the  agreement 

'Concladed  **  in  the  event  of  the  breach  of  any  of  the 
conditions  of  this  agreement  on  the  part  of  the  work- 
man then,  and  in  every  such  case,  it  shall  be  lawful  for 
the  company  to  dismiss  the  workman  without  any 
notice  ur  without  being  liable  to  make  any  payment  by 
way  of  damages  or  otherwise  for  dismissal  without 
notice,  but   all    wages   earned   shall    be  paid  up  to  the 

-time  of  SQch  dismissal,  less  any  amount  then  due  for 
fines,  penalties,  or  drawbacks  for  absence  as  aforesaid, 
should  the  company  insist  thereon."      A  notice  setting 

•out  the  terms  of  the  contract  as  to  absence  without 
.leave  and  the  penalties   therefor,  was  posted   up  in  the 

*RepoTted  hf  P.  B.  DrRNFORD,  Esq.,  Barriiter-at-Law. 


cabin  where  the  respondent  had  his  meals.  On 
September  13,  1899,  the  respondent  applied  for  leave 
of  absence  from  his  work  on  the  14th,  16th,  and  10th  of 
September,  and  leave  was  granted  for  the  flirst  and 
refused  for  the  other  two  days.  On  hearing  that  leave 
on  the  15th  and  16th  was  refused,  the  respondent  said 
be  should  take  Ftench  leave,  and  he  absented  himself 
without  permission  on  the  days  in  question.  By  reason 
of  his  absence  the  company  sustained  a  greater  loss  than 
2s.  fid.  for  each  day  he  was  absent.  The  respondent 
aftei  this  oontinued  in  the  employment  of  the  appel- 
lants, and  received  wages  from  them,  but  no  demand 
was  made  upon  him  for  any  penalties  under  the  agree* 
ment  for  absenting  himself  from  his  employment,  or  for 
damages  consequent  thereon,  until  he  received  the 
particulars  of  claim  attached  to  the  summons  to  appear 
before  the  magistrates.  The  company  preferred  their 
claim  under  the  Employers  and  Workmen  Act,  1875,  and 
claimed  5s.  as  a  fine  or  penalty,  or  alternatively  by 
way  of  damkges,f  rom  the  respondent  for  having  absented 
himself  from  his  work  on  the  15th  and  16th  of 
September,  1899,  being  at  the  rate  of  2s.  fid.  a  day.  It 
was  contended  on  behalf  of  the  respondent  before  the 
magistrates  that  the  agreement  brought  the  case  within 
the  IVuck  Act,  1896.  That  Act  provided,under  section  1, 
subsection  2,  clause  (6),  that  the  giving  of  partioulars 
in  writing  was  to  be  a  condition  precedent  to  the 
levying  of  a  fine  or  penalty  such  as  was  claimed ^that 
the  appellants  had  their  remedy  for  the  respondent's 
misconduct  in  their  own  hands  by  deducting  the  penalties 
from  his  wages  as  provided  by  the  agreement  ;  and  that 
their  only  remedy  was  by  so  deducting  the  amount 
olaimed  after  complying  with  the  requirements  of  the 
Truck  Act.  For  the  appellants  it  was  argued  that  the 
case  was  not  governed  by  the  Truck  Act,  but  that  if  it 
were  the  service  of  the  claim  in  the  form  of  particulars 
attached  to  the  justices'  summons  was  sufficient  notice 
under  the  Act,  and  that  the  deduction  from  the  re- 
spondent's wages  was  not  obligatory.  The  justices  held 
that  the  appellants  by  their  agreement  with  the 
respondent  had  the  remedy  for  the  offence  in  their  own 
hands,  and  that  their  proper  course  was  to  have  dedacted 
the  penalty  from  the  next  pajrment  of  wages  as  they 
had  done  in  similar  cases  ;  that  the  agreement  came 
within  the  Truck  Act  and  that  the  proceedings  to  recover 
a  penalty  under  it  could  only  be  brought  after  a  strict 
compliance  with  the  terms  of  that  Act  ;  that,  in  their 
opinion,  section  1,  subsection  2  (6),  of  the  Track  Act, 
1896,  had  not  been  complied  with,  and  that  the  particu- 
lars of  claim  attached  to  the  summons  was  not  a  com- 
pliance with  the  Act,  and  they,  therefore,  dismissed  the 
summons.  Hie  question  for  the  Court  was  whether  the 
justices  were  right  in  dismissing  the  summons  on  those 
grounds;  if  they  were  wrong  their  order  was  to  be  quashed 
and  the  case  was  to  be  remitted  to  them. 

Mr.  Hextall  appeared  for  the  appellants  ;  and  Mr.  H. 
Jacobs  for  the  respondent. 

The  Coir&T  reversed  the  decision  of  the  jostices. 

Mb.  Jcjsticb  Ridley,  in  giving  judgmeot,  said  he 
thought  the  justices  were  wrong  in  their  decision.  It 
was  necessary  to  bear  in  mind  the  legislation  on 
this  matter.  The  Employers  and  Workmen  Act,  1875, 
gave  to  a  Court  of  summary  jurisdiction  the  power 
to  determine  disputes  between  employers  and  work- 
men, and  under  that  Act  a  summons  was  taken  out 
in  the  present  case.  The  Truck  Aet,  1896,  contained 
certain  provisions  with  regard  to  contracts  made  between 
employers  and  workmen  which  contained  agreements 
under  which  deductions  were  to  be  made  in  the  sum 
contracted  to  be  paid  as  wages.  That  Act  said  that 
such  contracts  should  not  be  made  unless  certain  forms 
were  complied  with  ;  the  terms  of  the  contract  must 
be  oontained  in  a  notice  to  be  put  in  some  place 
open  to  the  workmen,  and  there  were  other  conditions 
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which  had  been  complied  with  in  the  present  case. 
The  second  subsection  of  the  first  section  said  that 
the  employer  was  not  to  make  any  deductions  unless 
they  were  made  in  accordance  with  the  contract 
and  unless  particulars  in  writing  were  given  to  the 
workman.  Ha  thought  that  the  justices  had  gone  wrong 
in  this  way  ;  they  had  supposed  that  because  the  Truck 
Act  contained  these  provisions  it  ousted  the  jurisdic- 
tion of  the  magistrates  to  determine  disputes  between 
employers  and  workmen  in  all  cases  where  the  contract 
in  question  fell  within  the  Truck  Act.  In  other  words 
that  employers  and  workmen  must  make  uac  of  it  in  all 
contracts  which  provide  for  a  deduction  in  wages,  and  if 
they  did  not  comply  with  the  provinions  of  the  Truck 
Act  the  employers  were  without  a  remedy  and  could 
make  no  deduction.  In  order  to  read  the  Act  in  that 
way  the  word  **  receive  "  must  have  a  wider  construc- 
tion than  it  bore  in  the  subsection.  It  was  never 
intended  that  the  power  given  to  the  justices  under  the 
Employers  and  Workmen  Act,  1875,  should  be  inter- 
fered with  in  any  way.  If  that  had  been  intended  they 
would  have  found  provisions  to  that  effect  in  the  Truck 
Act,  1896.  He  was  of  opinion  that  the  justices  were 
wrong  in  finding  as  a  fact  that  the  agreement  in  the 
present  ease  came  within  the  Truck  Act.  It  might  be 
that  the  agreement  came  within  the  Act,  but  it  did  not 
follow  that  the  pioceediugs  to  recover  the  penalty  could 
be  only  taken  when  the  contract  complied  with  the  require- 
ments of  tlie  Act.  The  magistrates  then  went  on  to  find 
that  under  section  1,  subsecton  2  (6),  particulars  had  not 
been  delivered,  and,  therefore,  the  claim  could  not  be 
maintained.  He  thought  that  was  an  erroneous  conclu- 
sion. It  had  been  argued  that  damages  could  not  be 
recovered  because  penalties  were  provided  for  in  the 
agreement.  He  doubted  if  that  was  the  proper  construc- 
tion of  it,  but  he  did  not  wish  to  make  that  a  part  of 
his  decision.  He  thought  the  nuttter  must  be  sent  back 
to  the  magistrates  for  them  to  determine  it  under  the 
Employers  and  Workmen  Act,  1875. 

Mb.  Justicb  Dabliitg  said  he  was  of  the  same 
opinion.  The  case  arose  in  this  way.  Section  1  of  the 
Truck  Act,  1896,  said  that  no  contract  between  an 
employer  and  a  workman  should  be  made  except  in 
accordance  with  the  requirements  of  the  Act.  Here  the 
employer  and  the  workman  entered  into  a  contract  for 
the  payment  of  a  fine  or  penalty,  or  for  the  making  of 
a  deduction,  and  therefore  that  contract  would  be  bad 
in  law  if  it  did  not  comply  with  the  provisions  of  the 
1>uck  Act,  1896.  The  worjcman  did  something  which 
would  have  entitled  the  employer  to  subject  him  to  a 
deduction,  penalty,  or  drawback  ;  the  employer  could 
have  de<lucted  half -a-crown  from  the  wages  of  the  work- 
man because  the  contract  into  which  they  entered  pro- 
vided for  that  being  done.  The  workman  absented  him- 
self without  leave,  and  thereupon  the  employer  took  out 
a  summons,  on  which  he  proceeded  before  the  magi- 
strates, by  virtue  of  the  Employers  and  Workmen  Act, 
1875,  to  reoover  6s.,  as  a  fine  or  penalty,  or,  alter- 
natively, by  way  of  damages  for  such  abstention.  It  had 
been  argued  that  because  that  was  a  penalty  under  the 
Track  Act,  it  could  not  be  recovered  before  the  magi- 
strates by  means  of  that  summons.  What  the  Truck  Act 
provided  was  that  they  shall  not  make  a  contract  unless 
certain  terms  are  complied  with  and  those  terms  were 
complied  with  in  the  present  case,  so  the  contract  was 
good.  Section  1,  subsection  {ii)  of  the  Act  said 
**  that  an  employer  shall  not  make  any  such  deduction  " 
— ^he  did  not  here  make  any  deduction  so  that  does 
not  apply — '  *  or  receive  any  such  payment. '  *  It  was 
argued  that  if  he  proceeded  before  the  magistrates  and 
got  judgment  in  his  favour  and  received  the  proceeds 
be  was  reoeiving  a  payment  and  must  comply  with 
subsection  2  of  section  1,  which  prevented  him  from 
recovering  *'  unless   particulars  in  writing    .    •    •    are 


supplied  to  the  workman."  That  argument  was  of  no 
use  to  the  appellants.  The  statute  provided  that  the 
particulars  are  to  be  given  when  the  payment  is  made, 
and  therefore  it  would  be  suflScient  if  the  particulars 
were  given  after  the  justices  had  given  theiz  decision 
awarding  the  sum  claimed.  It  seemed  to  him  that  the 
magistrates  were  wrong  on  that  ground.  He  would  not 
say,  also,  that  the  master  might  not  recover  if  he  sued 
at  law.  The  workman  might  have  stayed  away  upon  a 
day  when  the  master  owed  him  notUng  and  so  would 
have  no  opportunity  of  deducting  anything.  He  should 
be  sorry  to  say  that  he  could  not  sue  on  the  contract 
for  the  penalty  agreed  on  in  the  contract.  Bat  howevei 
that  might  be  it  would  not  conclude  this  case,  because 
this  was  a  summons  to  reoover  unliquidated  damagest 
and  it  was  said  that  because  a  penalty  was  agreed  upon, 
unless  proceedings  were  taken  to  reoover  the  penalty,  no 
right  to  recover  damages  remained.  He  could  not 
accede  to  that.  The  Track  Act  did  not  deal  with 
damages,  and  he  could  not  see  that  either  by  means  of 
the  Truck  Act  or  the  contract  the  master  had  given  up 
his  right  to  sue  for  any  damages  he  might  haVe  sus- 
tained by  reason  of  the  workman  having  failed  to  do 
what  he  ought  to  have  done.  It  seemed  to  him  that  the 
justices  were  misled  by  not  understanding  that  the 
Truck  Act  applied  to  the  making  of  a  good  contract, 
and  he  thought  that  if  the  parties  had  tried  to  make  a 
contract  and  had  made  a  bad  one  neither  would  have 
given  up  his  rights  undet  the  Employers  and  Workmen 
Act,  1875, 

[Solicitors — Cree  and  Son,  for  Sidney  Taylor,  Buxton, 
for  the  appellants  ;  Steadman  and  Van  Praagh,  for 
Arthur  Veal,  Sheffield,  for  the  respondent.] 


Q.B.  Div.  (Bighain  and  ) 
Phillimore,  JJ.)         j 


1900. 
Ai>ril  2. 

BABNETT  V.  COBPOBATIOX  OF  ECCLES.* 


Local  Government  —  Public  health  —  Sanitary 
works — Damage  sustained  by  reason  of  exercise 
of  powers  of  Public  Health  Act,  1875—**  Full 
compensation,'*  what  is — Costs. 

This  was  an  argument  on  a  special  case  stated  by  an 
arbitrator  acting  under  section  308  of  the  Public 
Health  Act,  1875,  and  raised  the  question  whether  the 
**  full  compensation  "  to  which  a  person  is  entitled 
who  is  damaged  by  the  exert:ise  of  the  powers  of  the 
Act  includes  costs  reasonably  incurred  as  between 
solicitor  and  client  in  defending  himself  before  the 
justices  and  appealing  to  quarter  sessions  upon  a  charge 
made  against  him  by  the  local  authority.  The  special 
case  stated  the  following  facts  .-—William  Bamett  was 
the  owner  of  certain  cottages  in  Ellesmere-street,  in  the 
borough  of  Eccles,  the  sanitary  arrangements  in  which 
constituted  a  nuisance,  for  which  it  was  alleged  that  Mr. 
Bamett  was  liable.  Accordingly  the  Corporation  of 
Eccles,  under  section  94  of  the  Public  Health  Act,  1875, 
caused  a  notice,  dated  May  6,  1897,  to  be  served  on 
Mr.  Bamett  requiring  him  to  abate  the  nuisance  and 
for  that  purpose  to  execute  certain  works.  This  notice 
not  being  complied  with,  a  complaint  was  laid  by  the 
corporation  under  section  95  of  the  Public  Health  Act, 
alleging  that  the  nuisance  was  caused  by  the  act, 
default,  or  sufferance  of  Mr.  Bamett.  The  complaint 
was  heard  and  determined  by  a  Court  of  sumnmry  juris- 
diction in  October,  1897,  at  which  Mr.  Bamett  called 
several  witnesses,  and  an  order  was  made  requiring  him 
to  comply  with  the  requisitions  of  the  notice  of  May  6, 
1897.  Nothing  was  said  as  to  costs  on  that  hearing. 
William  Bamett  appealed   to    quarter   sessions,  and  in 
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Janoftiy,  1898,  the  appeal  was  heard  and  dismisaed, 
tabject  to  a  case  stated  for  the  opinion  of  the  Queen's 
Bench  Division,  with  the  result  that  the  order  of  the 
quarter  sessions  dismissing  the  appeal  was  quashed  and 
judgment  was  entered  for  Mr.  Bamett.  The  order  of  the 
justices  was  also  quashed,  and  it  was  further  ordered 
that  the  corporation  should  pay  the  costs  of  the  appeal 
and  (though  this  did  not  appear  on  the  special  case)  the 
costs  of  the  proceedings  before  the  petty  sessions,  such 
costs  to  be  taxed  by  the  Master  of  the  (>own  Office,  the 
Court  at  the  same  time  holding  that  the  nuisance  arose 
from  the  default  of  the  corporation  themselves,  and  that 
there  had  been  no  default  on  the  part  of  Mr.  Bamett. 
The  costs  of  the  appeals  to  the  Queen's  Bench  Division 
and  to  the  quarter  sessions  were  taxed  at  £62  Ss.  6d. 
and  £88  8s.  5d.  respectively  and  paid  to  Mr.  Bamett. 
The  costs  of  defending  himself  before  the  justices  in 
petty  sessions  were  not  paid.  His  actual  expenses  reason- 
ably and  properly  incurred  exceeded  the  costs  which 
had  been  paid  by  £160  18s.  By  section  808  of  the 
Public  Health  Act,  1875,  a  person  who  is  not  in  default 
is  entitled  to  full  compensation  for  any  damage  sustained 
by  reason  of  the  exercise  of  the  powers  of  the  Aot. 
Clause  32  of  the  case  was  in  these  terms  : — **  If  the 
Court  should  be  of  opinion  that  full  compensation  only 
ineludes  the  costs  as  taxed  between  party  and  party, 
and  does  not  include  tlie  costs  incurred  by  the  taid 
William  Bamett  in  defending  himself  before  the  said 
justices,  then  I  award  that  there  is  nothing  due  to  the 
said  William  Bamett  from  the  corporation."  If  other- 
wise, the  arbitrator  awarded  the  sum  of  £160  18s. 

Mr.  Danckwbbts,  Q.C,  now  moved,  on  behalf 
of  the  corporation,  that  judgment  might  be  entered 
according  to  Clause  32  of  the  special  case  set  out 
above,  contending  that  only  the  fact  of  damage  and 
the  amount  of  compensation  were  within  the  jurisdiction 
of  the  arbitrator.  He  cited  "  Brierley-hill  Local  Board 
T.  Pearsall  "  (9  App.  Cas.,  695),  **  Bater  v.  Mayor  of 
Birkenhead  "  ([1893]  1  Q.B.,  679;  in  the  Court  of 
Appeal  [1893],  2  Q.B.,  77).  He  argued  that  the  Uw 
took  no  account  of  any  expenses  beyond  taxed  oosts — 
*•  Purton  V.  Honnor  "(1  B.  and  P.,  205),  *•  Grace  v. 
Morgan  "  (2  Bing.,  N.C.,  534),  *'  Maiden  v.  Fyson  " 
(11  Q.B.,  292),  *•  Quartz-hill  Company  v.  Byre  "  (11 
Q.B.D.,  674)— and  that  the  justices  in  petty  sessions, 
having  made  no  order  as  to  costs,  no  further  costs  could 
be  recovered.  He  also  cited  the  Judicature  Act,  1894, 
section  2,  subsection  2  ;  the  Summary  Jurisdiction  Act, 
1879,section  31, subsection  5  ;  "  Cockbura  v.  Edwards  ** 
(18  Ch.D.,  449),  *'  In  re  Arbitration  between  Davies 
and  Rhondda  District  Council  "  {SO  L,T,,  696),  *<  Wal- 
shaw  V.  Brighouse  Corporation  "  ([1899]  2Q.B.,  286). 

Mr.  Mabshall,  Q.C,  and  Mr.  Clabkb  Hall,  for 
Mr.  Bamett,  cited  *'  Mayne  on  Damages  "  (Sixth  £d., 
1899,  pp.  88  and  90),  *'  Andrews  v.  Barnes  **  (89 
Ch.D.,  133),  *'  Slaughter  v.  Mayor  of  Sunderland  " 
(55  J.P.f  519),  and  contended  that  the  expression  **  full 
compensation  "  meant  something  more  than  mere  legal 
damage. 

Mb.  Jfsticb  Biohau,  in  giving  judgment,  said  that 
Mr.  Bamett  was  not  entitled  to  more  than  his  taxed 
costs  of  the  proceedings  before  the  petty  sessions, 
quarter  sessions,  and  the  Divisional  Court.  The  law  did 
not  contemplate  as  a  head  of  damage  the  difference 
between  the  sum  awarded  by  law  and  that  larger  sum 
which  in  practice  every  litigant  has  to  pay.  Section 
308  of  the  Public  Health  Act,  1875,  in  his  opinion  made 
no  difference.  The  case  of  *'  Bater  v.  Mayor  of  Birken- 
head **  was  distingnishable,  for  there  the  plaintiff 
eould  not  have  recovered  the  cost  of  appearing  before 
the  justice  under  any  order.  He  only  recovered  the  sum 
claimed  as  the  reasonable  expenses  to  which  he  had  beea 
put  through  the  act  ef  the  local  authority.  In  **  Wal* 
shaw  V.    Brighouse  Corporation  "  the  justices  had  not 
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been  asked  to  adjudicate  on  the  costs  at  all.     Jadgmesit 
must  be  entered  in  the  terms  of  Clause  32  of  the  speekl 
case. 
Mb.  JirsTiCE  Phillimobi  concurred. 


Q.B.  Div.       I  1900. 

(Mathew,  J.)     f  April  2. 

LIICESTSBSHIBE  BA2fKIKO  COMPANY  (LIMITED)  V. 
HAWKINS.* 

Bill  of  Exchange — ^Promissory  note — Joint  note 
— Surety— Notice  to  creditor— Subsequent 
advances — ^Indemnity  to  surety. 


Tliis  was  an  action  brought  by  the  Leieestetsihira 
Banking  Company  (Limited)  against  Mr.  B.  Hawkias, 
of  CSieslyn-hall,  near  Walsall,  to  recover  £i§i  18a., 
for  principal  and  interest  due  on  a  joint  and  sevaoal 
promissory  note,  dated  Jane  19, 1898,  made  by  the  «!&- 
fendant  and  one  Lowe  for  the  sum  of  £450,  pa/afals 
to  the  plaintiffs  on  demand,  together  with  interest  at 
the  rate  of  £5  per  cent,  per  annum,  from  January  1  to 
February  16,  1900. 

Mr.  M.  M.  Macnaghten  appeared  for  the  plaintiffs  ; 
Mr.  B.  H.  Pollard  for  the  defendant. 

It  appeared  that  in  September,  1897,  Mr.  8.  Lowe. 
the  defendant's  son-in-law,  deposited  with  the  plainfcil&B 
the  deeds  of  two  houses  by  way  of  security  for  an  ov«r- 
draft  of  £200,  and  on  October  19,  1897,  signed  tha 
following  memorandum  of  deposit  : — 
"To  the  Leicestershire  Banking  Company  (Limited). 

"I  the  undersigned,  Sam  Lowe,  of  206,  Statioa- 
street,  Burton-on-Trenfc,  in  the  county  of  Stafford, 
accountant,  agree  with  the  Leicestershire  Banking  i 
pany  (Limited)  (hereinafter  referred  to  as  the  said  < 
pany),  that  I,  my  heirs,  executors,  or  administratvrs, 
will,  on  demand,  pay  to  the  said  company,  ihair 
successors  or  assigns,  all  and  every  sum  and  same  oT 
money  now  due  or  hereafter  to  become  due  from  me. 
either  solely  or  jointly  with  any  other  person  or 
persons  to  the  said  company,  their  successors  or  assigns, 
either  upon  banking  account  or  any  other  account,  or  in 
any  manner  whatsoever,  including  interest,  oommissioB, 
and  all  usual  banking  charges,  in  relation  to  disoo«nt 
and  otherwise.  And  I  further  agree  that  the  deeds 
and  writings  deposited  by  me  with  the  said  compsiqr 
and  the  property  shortly  referred  to  in  the  schedule 
hereto  and  other  the  property,  if  any,  to  which  suck 
deeds  and  writings  relate  shall  be  a  security  for  anA 
charged  with  the  payment  to  the  said  company,  their 
successors  and  assigns  of  all  money  hereby  agreed  to  bo 
paid.  And  I  further  agree  that  I,  or  my  heirs,  and  all 
other  necessary  parties,  if  any,  will, whenever  thereunta 
required  by  or  on  behalf  of  the  said  company,  their 
successors,  or  assigns,  effectually  assure  the  properij 
hereinbefore  referred  to  free  from  all  charges  and  in- 
cumbrances unto  the  said  company,  their  successors,  or 
assigns  by  way  of  mortgage  for  securing  paymeniof 
all  money  hereby  agreed  to  be  paid,  and  that  in  mty 
such  mortgage  there  shall  be  contained  all  usual  clauses 
and  covenants,  including  a  covenant  for  payment  aod  a 
power  of  sale.  And  I  further  agree  that  during  Ukt 
continuance  of  this  security  I,  my  heirs,  executors,  or 
administrators  will  keep  insured,  or  cause  to  be  kept 
insured,  the  buildings  for  the  time  being  in  and  upoa 
the  said  property  from  loss  or  damage  by  fire  to  tho 
satisfaction  of  the  said  company,  their  successors,  or 
assigns,  and  that  on  request  the  policies  and  receipts 
for  the  premiums  shall  be  delivered  to  the  said  com- 
IMiiy,  their  successors,  or  assigns.    And  I  further  agree 
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tliat  I,  my  heiis,  ezeouton,  adminitteaton,  or  aMigns 
ihall  not,  without  the  previous  cousent  in  writing  of 
the  said  company,  their  Buocessors,  or  asiiigns,  be 
eotitled  to  exercise  any  power  conferred  on  mortgagors 
by  the  18th  section  of  the  Conveyancing  and  Law  of 
Pjroperty  Act,  1881.  And,  lastly,  I  agree  that,  not* 
withstanding  this  security,  I  and  every  person  who  is  or 
may  become  liable  for  any  money  hereby  secured  shall 
r«main  liable  for  the  same  as  if  this  security  had  not 
been  given,  and  this  security  shall  be  only  a  collateral 
security  and  in  addition  and  without  prejudice  to  any 
oHier  security  or  securities  now  or  hereafter  to  be  held 
by  the  said  company,  their  successors,  or  assigns  for 
any  money  hereby  secured,  and  shall  be  a  continuing 
security  to  the  said  company,  their  successors,  and 
assigns,  notwithstanding  any  settlement  of  account  or 
olber  matter  or  thing  whatsoever.  In  witness  whereof 
I  have  hereunto  set  my  hand  the  19th  day  of  Octo- 
ber, 1897." 

Itie  schedule  contained  a  short  description  of  the  two 
houses.  On  April  29,1898,  the  first  advance  was  cancelled, 
and  Lowe  obtained  an  advance  of  £900  on  the  deeds 
deposited  in  September,  1897,  and  on  the  deeds  of  two 
other  houses.  On  August  6,  1898,  he  signed  a  similar 
memorandum  of  deposit  in  respect  of  these  two  houses. 
On  June  15  Lowe  obtained  a  further  advance  of  £450 
from  the  plaintiffs,  and  he  and  the  defendant  signed  the 
pcomissoiy  note  now  sued  upon.  At  the  time  he  signed 
the  note  the  defendant  was  not  aware  of  the  previous 
securities  given  by  Lowe  to  the  plaintiffs.  As  between 
the  plaintiffs  and  defendant,  there  was  no  contract  of 
suretyship  ;  but  as  between  Lowe  and  the  defendant,  the 
dafendant  signed  the  note  merely  as  surety,  and  the 
plaintiffs'  manager  had  notice  of  that  fact.  In  April, 
1899,  the  plaintiffs  made  further  advances  to  Lowe  to 
the  extent  of  £500  against  the  security  already  in  their 
hands.  Lowe  subsequently  became  insolvent.  The 
defendant  did  not  dispute  his  liability  upon  the  note, 
bat  contended  that  the  further  advances  made  by  the 
plaintiffs  after  the  date  of  the  promissory  note  oaght  not 
lo  be  repaid  until  he  had  been  recouped  the  amount  of 
the  promissory  note,  and  he  claimed  that  on  payment 
by  him  of  the  £460  and  interest  the  plaintiffs  should 
assign  to  him  the  securities  held  by  them  until  he  ob- 
tained repayment  thereout  of  the  amomit  so  paid  by 
him. 

Kb.  Justice  HATHrw,  in  giving  judgment,  said  that 
the  question  of  principle  upon  which  he  had  to  give  his 
decision  was  whether  the  defendant  had  priority  over 
the  bank  in  respect  of  the  subsequent  advances  made  by 
them.  It  was  agreed  that  there  was  no  contract  of 
suretyship  between  'the  plaintiffs  and  the  defendant. 
But  it  was  argued  upon  behalf  of  the  defendant  that  no 
contract  of  suretyship  was  necessary.  It  was  said  that 
an  equity  arose  f  it>m  the  plaintiffs'  manager  having 
notice  that,  as  between  the  defendant  and  Lowe,  Lowe 
was  primarily  responsible.  It  was  said  that  that  notice 
was  sufficient  to  give  rise  to  the  defendant's  claim,  and 
"Pooley  V.  Harradine  "  (7  B.  and  B.,  431),  and 
•*  Davies  v.  gtainbaok  "  (6  De  G.  M.  and  G.,  (J79) 
were  relied  on.  It  was  clear  from  '*  Forbes  v.  Jackson  " 
(19  Oh.D.,  615)  that  the  obligation  of  the  creditor  was 
the  same  whether  the  surety  knew  of  the  existence  of  a 
security  at  the  time  he  entered  into  the  contract  of 
suretydiip  or  not.  The  surety  was  entitled  to  the  benefit 
of  any  security  existing  at  the  time  of  the  contract  of 
suretyship  or  subsequently  given,  and  the  defendant 
had,  therefore,  priority  over  the  advances  the  plaintiffs 
subsequently  made  to  Lowe. 

[Solicitors— Bridges,  Sawtell,  and  Co.,  agents  for 
Lowe  and  Auden,  Burton -on-Trent,  for  the  plaintiffs  ; 
Uarshall  and  Harshall,  agents  for  Lozton  and  Newman, 
Walsall,  for  the  defendant.] 


Q.B.  Div.  (Bifi^iam  and  \ 
Philiimore,  JJ.)         J 


liKM). 
April  3. 

CANNAK  V.  EARL  Of  ABINGDON.* 

ToUb  — Bridge — Carriage   with  less  than   foar 
wheels— Bicycle. 


This  was  a  special  ease  stated  for  the  0]»nion  of  the 
Court.  The  plaintiff  was  Mr.  Edwin  Cannan,  who  is  a 
representative  of  the  University  of  Oxford  on  the  City 
Cooncil  and  also  a  member  of  the  committee  of  the 
Cyclists'  Tonring  Club,  and  the  defendant  was  the  Barl 
of  Abingdon.  The  special  case  stated  that  in  pursuance 
of  an  Act  passed  in  the  7th  year  of  the  reign  of 
George  III.,  intituled  *'  An  Act  for  building  a  bridge 
across  the  river  Thames  from  Swynford,  in  the  county 
of  Berks,  to  Eynsham,  in  the  county  of  Oxford,"  the 
Right  Hon.  Willoughby,  Earl  of  Abingdon,  the 
defendant's  predecessor  in  title,  erected  the  bridge 
known  as  Swainford  bridge  in  the  highway  leading  from 
Oxford  to  Cheltenham,  in  lieu  of  an  ancient  ferry 
across  the  river,  of  which  he  was  the  owner  and  pro- 
prietor. Amongst  other  things  it  was  enacted  that  in 
consideration  of  the  expense  entailed  upon  the  Earl  of 
Abingdon  and  his  successors  in  connexion  with  the 
building,  repairing,  and  supporting  the  bridge,  and  also 
of  the  loss  sustained  owing  to  the  ceasing  of  the  tolls  of 
the  ferry,  it  should  be  lawful  for  the  Earl  of  Abingdon 
and  his  successors  at  all  tiroes  thereafter  *'  to  erect  a 
gate  or  gates,  turnpike  or  turnpikes,  and  also  a  toll- 
house or  toll-houses  at,  near,  or  upon  the  said  bridge, 
and  there  to  ask,  demand,  receive,  recover,  and  take, 
to  and  for  his  and  their  own  proper  use  and 
behoof,  in  respect  of  his  and  their  charges  as  afoie- 
said,  before  any  passage  over  the  said  bridge  shall  be 
permitted,  the  several  sums  following,  that  is  to  say  : — 

**  For  every  coach,  chariot,  berlin  hearse,  chaise, 
chair,  calash,  wagon,  wain,  dray,  cart,  car,  or  other 
carriage  whatsoever,  with  four  wheels,  the  sum  of  four- 
pence,  and  with  less  than  four  wheels  the  sum  of  two- 
pence  " 

* '  For  every  foot  passenger  whatsoever  the  sum  of 
one  halfpenny." 

There  were  also  tolls  of  different  amoonts  levied  upon 
various  kinds  of  animals,  and  a  provision  that  no  toll 
should  be  taken  for  the  driver  of  any  coach,  cart,  or 
other  carriage  drawn  by  horses  or  other  cattle  or  for 
any  person  or  persons  riding  in  and  bona  Jide  belonging 
to  the  same,  or  for  any  one  person  riding  upon  a  horse  or 
other  animal,  with  a  proviso  that  if  more  than  one  person 
were  riding  on  the  same  animal  one  person  should  be 
excused  from  the  toll,  and  every  person  not  bona  fide 
belonging  to  a  coach,  cart,  &c. ,  should  pay  tbe  same 
tolls  as  if  they  were  passing  on  foot.  The  plaintiff, 
acting  in  the  interests  of  the  Cyclists'  Touring 
dub,  in  December,  1898,  on  various  occasions 
passed  over  a  portion  of  the  road  and  over  the 
bridge  in  the  following  eiseumstanoes  : — ^On  the 
first  occasion  he  rode  a  bicycle  without  any  luggage 
or  luggage-carrier  ;  on  the  second  occasion  he  rode 
a  bicycle  with  a  valise  attached  carrying  luggage  ; 
on  the  third  oocasion  he  rode  a  tricycle  without  any 
luggage-carrier  ;  on  the  fourth  he  rode  a  tradesssan's 
tricyole  having  a  box  fitted  to  its  frame  for  carry- 
ing goods  ;  and  on  the  fifth  occasion  he  rode 
a  tricycle  known  as  a  '*  bath-chair  "  tricyelc 
having  a  wicker  chair  fitted  to  its  frame  in  which 
another  person  was  seated.  On  each  occasion  the  de- 
fendant, by  his  servant  the  keeper  of  the  toll-gate, 
refused  to  allow  the  plaintiff  to  pass  over  the  bridge 
without  paying  a  toll  of  twopence,  and  the  plaintiff 
accordingly  paid  under  protest.    The  plaintiff  contended 

*Jtspertad  bf  F.  B.  DoRvronn,  Sn-t  Bandstsrat-lAw. 
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timt  the  Aet  did  not  authorize  the  defendant  to  charge 
him  any  toll  on  the  lint  three  oecMions  mentioned,  or 
altemftttvely  that  he  should  only  have  been  charged  one 
halfpenny,  and  that  on  the  fourth  and  fifth  oecaslons  he 
ahonld  hftve  been  charged  nothing,  or  ftltematiYely  only 
&  halfpenny  on  the  fonrth  and  a  penny  on  the  fifth. 
Hie  defendant  contended  that  all  the  bicycles  and  tri- 
cycles were  "chairs,  ears,  or  carriages"  within  the 
meaning  of  the  Act  and  were  liable  to  the  toll  cf  two- 
pence. The  qaestions  for  the  opinion  of  the  Court  were 
what  tolls,  if  any,  was  the  defendant  entitled  to  charge 
the  plaintiff  by  virtue  of  the  Act  when  riding  over  the 
bridge  in  the  various  ways  stated  above. 

Kr.  A.  MaeiBorran,  Q.C.,  and  Mr.  A.  Olen  appeared 
for  the  plaintiff  ;  and  Mr.  A.  Shaw  for  the  defendant. 

Mr.  Olin,  for  the  plaintiff,  contended  that  under  the 
Act  H  waa  not  intended  that  everybody  who  went  across 
the  bridge  should  have  to  pay.  For  instance,  the  Act 
only  applied  to  tarriages  ^ith  wheels,  and  consequently 
a  sledge  could  pass  without  paying.  All  kinds  of  animals 
were  also  omitted  from  the  list  given.  The  ease  of  a 
bieycle  would  be  a  cauui  omissus.  If  the  plaintiff  was 
riding  a  bicycle  he  did  not  come  within  the  Act  at  all. 
If  he  came  within  the  Act,  then  be  ought  only  to  be 
charged  as  a  foot  passenger. 

Mb.  Justice  Biobam.— If  it  was  down  hill  to  the 
bridge,  he  might  come  with  his  feet  in  the  air. 

Mr.  Glk5  said  that  a  foot  passenger  might  jump  and 
have  his  feet  in  the  air.  There  were  three  cases  on 
the  question  of  tolls  on  carriages  and  as  to  what  was  a 
carriage  for  the  purpose  of  paying  tolls.  All  of  these 
cases,  including  one  with  regard  to  a  bieycle, 
had  been  decided  on  the  ejusdem  ffeneris  principle 
with  the  other  vehicles  mentioned  in  the  list  of 
tolls.  In  "Aiylorv.  Goodwin  "  (4  Q.B.D.,  228) 
which  was  a  ease  as  to  furious  driviog  under  the 
Highways  Act,  the  Court  held  that  a  bicycle  was  a 
carriage,  for  the  reason  tbat  it  came  within  the  mischief 
aimed  at  by  the  Act.  *<  Williams  v.  Bllis  *'  (5  Q.B.D., 
175)  decided  that  a  bicycle  was  not  a  carriage 
within  the  words  of  the  particular  Toll  Act  involved  in 
the  ease.  The  case  also  dedded  that  in  ascertaining 
whether  a  particular  structure  is  a  carriage  you  must 
look  at  the  other  carriages  specified  and  see  whether  the 
one  In  question  is  ejusdem  ffeneris. 

Mb.  JusncB  Biohah  said  that  **  Williams  v.  Ellis  '' 
was  no  authority  to  prevent  them  from  saying  that  the 
paasenger  in  the  present  oase  was  a  foot  passenger.  All 
it  Isid  down  was  that  a  bicycle  was  not  a  carriage 
within  the  meaning  of  the  particular  Act  with  which  the 
Court  was  dealing. 

On  being  asked  for  a  definition  of  a  foot  passenger 
by  his  LoRD9HiF,Mr.  Olex  said  that  if  the  plaintiff  was 
to  come  within  the  Act  at  all  he  should  suggest  that  he  was 
ay  oot  passenger  because  he  worked  himself  along  the  roads 
with  his  feet.  After  the  two  decisions  which  be  had 
quoted  had  been  given  by  the  Court  the  Local  Govern- 
ment Act*  1988,  was  passed,  and  section  85  of  that  Aot, 
after  repealing  all  povrer  to  make  by-laws  with 
reference  to  bicycles,  tricycles,  relacipedes,  and  other 
similar  machines,  declared  that  such  machines  should  be 
carriages  within  the  meaning  ef  the  Highway  Acts.  The 
Aet  undid  the  decision  of  **  Williams  v.  Ellis,"  but  it 
was  careful  not  to  make  these  machines  carriages  for 
purposes  except  under  those  Acts.VThe  case  of  **  Hatton 
V.  Treeby  '*  ([1897]  2  Q.B.,  452),  which  had  to 
do  with  a  bicycle,  showed  that  the  provision  in  the 
Local  Government  Aet  was  a  limited  one. 

Mb.  Ji79nci  BiGHAM.— What  is  the  case  of  a  man  on 
roller  skates  ?  Is  he  to  pay  toll  for  two  four-wheeled 
carriages? 

Mr.  GirBif  •ubmitted  that  it  would  be  abrard  if  he 
was  to  pay  the  same  toll  as  two  large  wagons. 

Ma.  JI78TIOI  BtQHAte.^I  should  say  that  a  man  on 


roller  skates  was  a  foot  passenger  with  a  partieuk* 
kind  of  shoes,  and  I  think  that  if  the  road  was  froien 
over  and  a  man  skated  on  it,  he  would  be  a  foot 
passenger.  I  think  it  would  be  better  for  you  to  argue 
that  the  plaintiff  is  a  foot  passenger  than  that  he  ought 
to  go  without  paying  at  all. 

After  some  further  argument,  Mr.  Glen  submitted 
that  bicycles  did  not  come  within  the  Act,  or  that  if 
they  did  the  plaintiff  on  the  first  three  occasions  ought 
to  have  been  treated  as  a  foot  passenger. 

Mr.  Shaw,  for  the  defendant,  conten-led  that  nothing 
was  intended  to  go  across  the  bridge  without  paying  tell. 
That  had  been  held  by  the  House  of  Lords  in  a  similar 
case.  Apart  from  the  authorities,  he  submitted  that  the 
words  in  the  present  Tolls  Act,  *'  or  other  carriage 
whatsoerer,"  were  intended  to  include  everything  wfaidi 
by  its  function  was  a  carriage.  Where  weight  was  borne 
upon  wheels  there  was  a  carriage.  By  the  Act,  first  of 
all  carriages  were  taxed,  then  the  horse  drawing  the 
vehicle,  then  foot  passengers,  then  beasts.  These  were 
the  only  things  which  would  pass  over  this  country 
bridge,  but  they  had  taken  the  precaution  to  put  in  a 
clause  including  other  vehicles.  A  bicycle  vras  a 
carriage,  whether  it  had  a  valise  or  not,  because  the 
person  riding  it  was  borne  by  the  wheels  in  a  way 
entirely  different  from  if  he  was  on  his  feet. 

Mr.  Jttsticb  Bioham  said  there  was  a  provision  in  the 
Act  that  when  two  people  rode  on  one  horse  only  one 
should  pay  toll,  but  he  did  not  see  why  in  the  case  of  a 
doable  bicycle  the  young  lady  sitting  behind  should  net 
pay  ;  it  could  not  be  said  that  she  **  belonged  to  the 
same  "  within  the  meaning  of  the  Aet,  though  she 
might  belong  to  the  young  man  in  front. 

Mr.  Shaw,  continuing,  said  that  a  foot  passenger 
was  a  person  whose  weight  was  borne  on  his  own  feet. 

Mb.  Justice  Bioham  said  that  he  should  think  that  a 
man  on  a  bicycle  bore  the  whole  weight  of  the  bieycle 
on  his  feet,  because  he  propelled  it  with  his  feet. 

Without  hearing  further  argument  their  Lordships 
gave  judgment  for  the  defendant. 

Mb.  Justice  Big  ham  said  that  he  thought  the 
maohines  in  question  were  carriages  with  less  than  four 
wheels  within  the  meaning  of  the  Act,  and  they  wen 
therefore  liable  to  pay  a  toll  of  2d.  The  framecs 
of  the  Act  possibly  never  contemplated  the  invention  of 
any  such  things  as  bicycles  ;  but  the  Legislature  had« 
be  thought,  used  words  which  would  cover  such  things 
which  had  only  come  into  existence  since  the  Act  had 
been  passed.  A  bicycle  was  a  thing  that  **  carried  "  ; 
it  might  carry  a  man  as  a  horse  or  carriage  did,  or  it 
might  carry  goods  as  a  tradesman's  trieycle  did,  and  it 
must,  therefore,  pay  toll  as  a  carriage.* 

Mb.  Justice  Phillimobe  said  he  was  of  the  same 
opinion.  He  thought  that  in  the  case  before  them  a 
bicycle  was  a  vehicle  or  carriage.  Any  mechanical  con- 
trivance which  carried  people  or  weights  over  the 
ground,  raising  the  weights,  or  taking  the  person  off  his 
feet,  so  that  the  feet  of  the  person  did  not  support 
him  or  the  burden  he  might  be  bearing,  was,  he  thought, 
a  carriage,  and  he  did  not  think  it  mattered  that  the 
person  himself  provided  the  propulsion  for  the  carriage. 
Since  be  held  that  a  bicycle  was  a  carriage, the  necessity 
for  making  certain  nice  distinctions  which  would  have 
arisen  was  obviated.  Even  if  he  had  held  that  a  bicycle 
was  not  a  carriage  when  being  ridden  by  a  man,  he 
should  have  hesitated  to  say  that  it  was  not  one  if  it 
was  being  used  for  carryhig  luggage. 

There  must,  therefore,  be  judgment  for  the  defendant. 

[Solicitors—Leslie  J.  Williams,  for  the  plaintiff  ; 
Witham,  Roskell,  Munster,  and  Weld,  for  the  de- 
fendant.] 

•  [Cf.  •*  Ellis  V.  Nott  Bower  '»  (13  The  Times  L.B., 
85).-Ed.] 
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Oovt  of  Appeal  (Lindley,  M.B. ,  ) 
Jenae,  F.,  Rigby,  L.J.)        ) 


1900. 
AprU  4. 

J.  <»€LI>BBB6  AND  SONS  V.  THE  COBPORATION  OF  LIVEB- 
POOL.* 

Nuisance — ^What  amounts  to — Exercise  of  stata- 
tory  powers — Bona  fides. 


Tliis  was  an  appeal  by  the  Corporation  of  Liverpool 
wt/ffUDsA  a  judgment  of  the  Vice-Chancellor  of  the  County 
I^Ialiae  of  Lancaster.  The  corporation,  purporting  to 
net  in  the  exercise  of  their  powers  under  the  Liverpool 
Oaipoiation  Tramways  Act,  1897,  have  recently,  for  the 
purposes  of  an  electric  tramway,  erected  a  pole  and  a 
fnse-boz  close  to  the  principal  entrance  of  the  plaintiffs' 
8,  which  are  situate  at  the  comer  of  Paradise* 
I  College- lane,Liverpool.  The  plaintiffs  objected 
Ieo  this  erection,  and  they  brought  this  action  to  compel 
the  defendants  to  remove  the  pole  and  fuse-box.  The 
Yiee-Chancellor  was  of  opinion  that  there  was  no  reason- 
mUe  ground  for  selecting  this  particular  position  in  front 
«^  the  plaintiffs'  premises,  and  that  the  conduct  of  the 
defendants '  engineer  had  been  perverse  and  vexatious  ; 
and  the  learned  Judge  made  a  peremptory  order  for  the 
icmoTal  of  the  pole  and  the  fuse-box. 

Slir.  Neville,  Q.C.,  Mr.  Macmorran,  Q.C.,  Mr. 
"ilslifi'ly,  and  Mr.  Rutherford  were  for  the  corporation  ; 
Mr.  Hatiinson,  Q.C.,  and  Mr.  Rotch  were  for  the 
pkiBtiffs. 

Qb  behalf  of  the  corporation  it  was  urged  that  their 
alBtaiory  powers  authorised  their  placing  the  pole  and 
the  luse-box  where  they  had  placed  them  ;  that  the 
doing  so  was  reasonably  necessary  for  the  working  of  the 
tnBDway,  and  that  their  engineer  had  acted  bona  fide, 
and  in  the  honest  exercise  of  his  judgment  in  selecting 
the  particular  site.  For  the  plaintiffs  it  was  argued  that 
the  defendants'  statutory  powers  only  enabled  them  to 
}daee  the  pole  and  the  fuse-box  in  the  roadway  of  the 
street,  as  distinguished  from  the  footway,  and  that  if 
they  had  power  to  place  them  on  the  footway  the  onus 
was  on  them  to  show  the  necessity  for  so  placing  them. 
Th^  had  power  to  place  ihem  in  that  position,  only  if 
thay  could  not  otherwise  efficiently  construct  their 
IniDway.  But  they  most  act  bona  fide  and  without 
iKgligence,  that  is,  they  must  not  fail  to  do  everything 
reaaonable  to  prevent  damage  to  the  person  who  com- 
jptaiiied  of  their  acts.  The  defendants  had  not  shown 
that  they  had  done  this.  And  it  was  suggesteci  that  the 
engineer  had  placed  the  pole  close  to  the  extrance  of 
the  plaintiff's  premises  from  a  motive  of  hostility  to 
ibe  plaintiffs,  becanse  he  was  annoyed  at  their  refusal 
to  consent  to  a  side  wire  being  attached  to  the  wall  of 
iheii  house  by  means  of  a  rosette  to  support  the  central 
ware.  The  defendants,  on  the  other  hand,  said  that  the 
erection  of  the  pole  was  required,  because  of  the  plain- 
tiffs' refusal  to  allow  the  rosette  to  be  placed  on  their 
mall. 

Ihe  COUBT  allowed  the  appeal. 

Hie  Masteb  of  the  Rolls  thonght  that  the  view 
taken  by  the  Vice-ChancsUor  was  not  correct  in  i>oint 
of  law.  The  questions  were— (1)  What  were  the 
flteiotory  powers  of  the  corporation  ;  and  (2)  whether 
they  had  exercised  their  powers  bona,  fide  for  the  pur- 
poses for  which  they  were  conferred.  As  to  (1),  there 
was  no  doubt  that  the  corporation  had  power  to  make 
an  electric  tramway  along  Paradise-street,  and  section 
3€  of  the  Act  of  1897  empowered  them  to  execute  in 
ai^  street  all  such  works  as  might  be  *'  necessary  or 
expedient  "  for  the  tramway.  His  Lordship  could  not 
accede  to  the  argument  that  this  power  did  not  extend 
to  Oollege-lane,  or  to  the  pavement  as  distinguished 
fxfffio  the  roadway.    Of  couree,  the   rails   must   be  laid 

'Reported  by  W.  L.  Cabell,  Eiq..  BarristarHht-Law. 


along  the  roadway.  But  the  words  of  the  section 
applied  also  to  the  pavement  for  the  purpose  of  doing 
that  which  was  necessary  for  making  the  tramway  an 
electi-ical  tramway.  The  Act  gave  an  express  power 
to  do  that  which,  but  for  that  power,  would  be  a 
nuisance  at  common  law.  This  distinguished  the  present 
case  from  those  on  which  Mr.  Maitinson  had  relied, 
and  in  which  the  Coort  came  to  the  conclusion  that  the 
Legislature  had  not  confei'red  a  power  to  commit  a 
nuisance.  As  to  (2),  it  was  not  now  alleged  that  the 
corporation  had  not  acted  bona  fide,  but  it  was  said 
their  engineer  had  not  done  so.  Upon  the  evidence  his 
Lordship  came  to  the  conclusion  that  this  view  could 
not  be  maintained.  He  thought  the  plaintiffs  had  mis- 
understood  what  had  been  said  by  the  defendants— vis. » 
that,  if  the  plaintiffs  would  not  have  a  rosette,  there 
most  be  a  pole.  This  was  not  intended  as  a  threat, 
though  the  plaintiffs  seemed  to  have  taken  it  as  a  threat. 
So  far  as  his  Lordship  could  discover,  there  was  no 
malice  on  the  part  of  the  defendants'  engineer.  But  for 
the  Act  no  doubt  the  plaintiffs  could  have  maintained 
an  action  for  nuisance.  But  the  Act  authorized  a 
nuisance,  and,  unless  the  plaintiffs  could  prove  that  the 
powers  conferred  by  the  Act  had  been  abused,  they  had 
no  remedy.  They  had  failed  to  prove  this.  In  his  Lord- 
ship's opinion,  the  Vice-Chancellor  had  not  attached 
sufficient  weight  to  that  which  %as  the  key  to  the  whole 
ease— viz.,  that  an  express  power  was  given  by  the  Act 
to  do  tkat  which  the  defendants  had  done.  There  was 
no  reason  for  going  into  the  inquiry  into  which  the 
learned  Judge  had  gone  as  to  what  was  the  most  suit- 
able position  for  the  pole.  If  the  Court  did  that  they 
would  have  to  lay  down  the  tramway  themselves.  The 
action  must  be  dismissed. 

The  Pbbsident  of  the  Pbobate  Division  concurred. 
He  pointed  out  the  distinction  between  such  cases  as 
**  Metropolitan  Asylum  District  Managers  ▼.  Hill  " 
(6  App.  Cas.,  198),  in  which  the  Legislature  had  notcon«- 
f erred  power  to  commit  a  nniMince,  and  the  other  class 
of  eases  such  as  * '  Stockton  and  Darlington  Railway 
Company  ▼.  Brown  "  (9  H.L.C.,  246),  in  which  such  a 
power  had  been  expressly  conferred,  and  said  that  the 
present  case  fell  withm  the  latter  class.  In  such  a  case, 
the  offieers  of  the  corporation,  not  the  Court,  were  -to 
be  the  judges  whether  what  they  were  doing  was 
necessary  or  expedient,  provided  that  they  acted  bona 
fide.  On  the  question  of  bona  fides,  his  Lordship  had 
felt  considerable  doubt  during  the  argument.  Bat, 
having  regard  to  all  the  facts,  he  oould  not  think  it  was 
proved  that  th«  engineer  was  actuated  by  any  improper 
motive.  Indeed,  his  Lordship  thought  he  was  absolved 
from  having  been  actuated  by  wala  fides  in  placing  the 
pole  where  it  had  been  placed. 

Lord  Justice  Rigby  agreed  with  the  reasons  which 
had  been  given  by  the  Master  of  the  Rolls.  The  bona 
fides  of  the  corporation  was  not  called  in  question,  and 
his  Lordship  had  no  doubt  that  the  engineer  was  acting 
with  perfect  bona  fides, 

[Solicitors— F.  Venn  and  Co.,  for  E.  R.  Pickmere, 
Liverpool  ;  J.  Hands,  for  J.  F.  Harrison  and  Burton, 
Liverpool.] 


Q.B.  Div.  (Bigham  and) 
Phillimore,  JJ.)         ) 


1900. 
Apnl  4. 

EBBETTS   V.   CONQUEST.* 

Landlord  and  Tenant— Lessee's  covenants— Cove- 
nant to  repair — Action  for  breach  of  covenant 
to  deliver  up  in  repair — Recovery  in  former 
action — Measure  of  damages. 


This  was  an  argument  on  a  special  case  stated  by  the 
^Reported  bj  W.  HussxY  GRzrrrrH,  Saq.,  Barristor^t-Law. 
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parties    for   the   opinion    of    the  Court  under  order  34, 
rule  2,  of  the  Rules  of  the  Supreme- Court.    The  action 
was  brought  to  recoTer   damages  for  breach  of  covenant 
to    keep    and    deliver    up   in  repair  certain  premises  in 
the  parish  of  St.  I^eonard,  Shoreditch.     By   a   deeU    of 
liarch  24,  1851,    one   Thomas    House   let  to  Benjamin 
Oliver  the  premises   in  question  for  a  term  of  47^  years 
less  ten  days  from  Lady  Day,    1851,  at  a  rent  of  £350. 
By  this  deed  Benjamin    Oliver  covenanted  to  repair  the 
premises,    and    at  the  end  of  the  term  to  yield  them  up 
wbole«    safe,     and     undefaced,     reasonable     use     and 
wearing  excepted.    The   plaintiffs  were  assignees  of  the 
reversion  on   this   lease   and    entitled   to   sue   on   this 
covenant,    and    were    in   their    turn  liable  to  a  superior 
landlord  on  similar  covenants.     The   defendant    was  the 
executor   of  Benjamin  Oliver,  and  admitted  that  he  had 
sufficient   assets    of   his   testator  in  his  hands  to  satisfy 
the  plaintiff's  claim,    which   was   for   bre^hes    of   the 
covenants   above-mentioned,     the   action   having   been 
brought  after  the  expiration  of  the  term,  which  happened 
on  September  19,  1898.    The   defendant   admitted  that 
he   was   responsible   to   the   plaintiffs   for  the  breaches 
complained    of,    except    so   far  as  his  liability  had  been 
'lischarged    or    lessened    by  what  follows— namely,  that 
daring  the  currency  of  the  lease,    on  April  4,  1894,  the 
plaintiffs   had    brought   an  action  against  the  defendant 
for    damages   for    breach    of    covenant   to  repair.     On 
March  26,  1895,  the  action   was  referred  to  the  0£5cial 
Referee,  who  awarded  £1,305  as  damages,    llie     judg- 
ment   of    the  Official  Referee  was  affirmed  by  the  Court 
of  Appeal  in  **  Ebbettsv.  Conquest,"  reported  in  ([1895] 
2  Ch.,  377)  and   again  in  the  House  of  Lords  in  **  Con- 
quest   V.  Ebbetts"  ([1896]    A.C.,  490).     The   plaintiffs 
estimated   that   at   that    time    it    would  have  required 
£4,500  to  put  the  premises    into   repair,    if    there    had 
been   no    judgment   for    breach    of  covenant  during  the 
ienn.    They   claimed  to   recover   the  cost  of  repairing 
the  premises  after  making  due  allowance  for  the  sum  of 
£1,305    received   as   aforesaid.    They   claimed  altema* 
lively    for    damages    for  breach  of  covenant  committed 
between    March,    1896,     and     Septembei*     19,     1898, 
estimating  the  amount  at  £1,200.     The    defendant  con- 
tended that  the    whole   of   his  liability  down  to  March, 
1895,    had   been    ascertained    and    discharged    by    the 
judgment   for   and   satisfaction   of  the  sum  of  £1,305  ; 
that   he    was    only    liable    for     additional     breaches  ; 
and   that   the     measure     of     such    damages    was    the 
cost,    on     September    19,      1898,      of     restoring     the 
premises   to   the   state   in    which   they  were  in  March, 
1895.      He     paid     into     Court     the     sum     of    £400 
in  satisfaction  of  this  liability,  at  the  same  time  denying 
that  he  was  liable    at   all.     Four   questions    were  pro- 
pounded for  the  opinion  of  the  Court  to  obtain  a  direc- 
tion as  to  what  was  the  true  measure  of  damages  which 
the  plaintiffs  were  entitled  to  recover  from  the  defendant 
for  any  breaches    by   the  defendant  of  the  covenants  in 
the  lease  of  March  24,  1851.    The  first  of  the  questions 
was  in  these    terms  :— Whether   the    true    measure    of 
damages    ...    is    the    cost     of     putting    the    said 
premises  into    the   state   of    repair  in  which  the  tenant 
was  bound  to  leave  them   at   the  expiration  of  the  said 
term  less  a  proper  allowance  for  the  snm  of  £1,305. 

Mr.  RoBSON,  Q.C.,  and  Mr.  Boxall,  for  the  plain- 
tiffs, cited  the  case  of  ''  Henderson  v.  Thorn  ''  ([1893] 
2  Q.B.,  164),  impugning  it  on  the  ground  that 
••  Coward  v.  Gregory  "  (L.R.,  2  C.P.,  153)  was  incon- 
sistent with,  and  not  considered  in,  that  case.  The 
former  action  had  nothing  to  do  with  the  present  one, 
for  the  cause  of  action  there  was  for  breach  of  covenant 
during  the  term,  while  this  action  was  also  for  breach 
of  covenant  to  yield  up  in  good  repair  at  the  end  of 
the  term. 

Mr.  Joseph  Waltox,  Q.C.  ,  and  Mr.  Charles  H. 
Saboant,  for  the   defendant,    contended  that  when  the 


sum  of  £1,305  had  been  recovered  the  premises  must  be 
taken  to  have  been  put  into  thorough  repair.  They  cited 
•'  Ebbetts  V.  Conquest  "  ([1895]  2  Ch.,  377),  and  the 
same  case  in  the  House  of  Lords  ([1896],  A.C.,  490).  In 
assessing  that  sum  the  official  referee  had  taken  into 
account  that  the  defendant  would  have  to  yield  up  the 
premises  in  good  repair. 

Mb.  Justice  Bigham,  in  giving  judgment,  said  that 
the  ordinary  rule  by  which  damages  are  assessed  for 
bleach  of  covenant  at  the  end  of  the  term  was  this — 
the  actual  state  of  disrepair  was  ascertained  and  the 
cost  of  correcting  that  and  restoring  the  premises  to 
their  proper  condition  was  estimated,  and  that  cost  was 
the  measure  of  damage.  The  question  was  whether  that 
measure  should  be  applied  here.  It  had  been  argued 
that  it  ought  not,  because  in  the  previous  action  for 
breach  of  covenant  to  keep  in  repair  the  fact  that  the 
defendant  would  have  to  yield  up  in  repair  was  taken 
into  account.  His  Lordship  did  not  think  that  argument 
valid.  There  was  no  estoppel,  because,  though  the 
parties  to  the  actions  were  the  same,  the  questions  to 
be  decided  were  different.  In  the  former  case  the 
damages  to  the  reversion  at  the  date  of  the  judgment 
was  the  matter  in  dispute  ;  in  the  present  action  it  was 
the  stat-e  of  repair  now.  The  first  question  in  the 
special  case  should  therefore  be  answered  in  the  affirma- 
tive ;  but,  under  the  circumstance*,  as  the  defendant's 
liability  to  his  Ruperior  landlord  bad  admittedly  been 
considered  in  the  former  action,  the  amount  therein 
recovered— £1,305— should  be  credited,  with  interest 
thereon  at  4  per  cent,  from  the  date  of  payment  to  the 
date  of  the  expiration  of  the  lease.  The  plaintiffs  should 
have  the  costs  of  the  special  case. 

Mr.  Justice  Phellimore  concurred. 


House  of  Lords  f  Lord  Halsbury,  L.C. ,  )  1900. 

Lords  Macnaghten  and  Robei-tson)     )  April  5. 

OLUCKSTEIN  V.  BARNES,* 

Company — Promoters — Undisclosed    profit—  Lia- 
bility— Misfeasance  summons. 
Decision  of  the  Court  of  Appeal    (14  The  Time$ 
L.R.,  451)  affirmed. 


This  was  an  appeal  from  a  decision  of  the  Court  of 
Appeal  (the  Master  of  the  Rolls  and  Lords  Justices 
Higby  and  Collins)  of  May  26,  1898,  reversing  a  judg- 
ment of  Mr.  Justice  Wright's  dated  Febniaiy  17,  1898. 
Ilie  case  before  the  Cottrt  of  Appeal  is  reported  under 
the  title  **  /»  rt  Olympia  (Limited)  "  (14  The  Times 
L.R.,  45^  ;  L.R.,  1898,  2  Ch.,  163  ;  and  67  L.J. , 
Chanc. ,  433).  The  case  was  argued  before  their  Lordships 
on  November  30  and  December  1,  4,  and  5  last,  when 
judgment  was  reserved.  The  questions  involved  were 
r&ised  by  a  summons  taken  out  by  the  Official  Receiver 
and  liquidator  under  section  10  of  the  Companies  Wind- 
ing Up  Act,  1890,  against  Mr.  Montague  Olnckstein. 
The  summons  asked  for  a  declai'ation  that  Mr.  Olnck- 
stein was  guilty  of  misfeasance  or  breach  of  trust  in 
that  he  and  Messrs.  Joseph  Lyons,  John  Hart,  and 
H.  T.  Hartley,  being  promoters  and  directors  of  the 
company,  had  secretly  obtained  and  retained  for  their 
own  use  out  of  the  purchase  money  paid  by  the  com- 
IMtny  for  Olympia  the  sum  of  £6,341,  which  was  alleged 
to  have  been  divided  among  them  ;  and  that  Mr. 
Olnckstein  might  be  ordered  to  pay  the  whole  amount, 
with  interest.  Mr.  Justice  Wright  dismissed  the  applica- 
tion ;  but  the  Court  of  Appeal  made  an  order  in  accord- 
ance with  the  terms  of  the  summons. 

Mr.  Swinfen  Eady,    Q.C,    Mr.  Mnir  Mackenzie,  and 
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Mr.   F.    Casftel  were   for    the    appellaDt  ;    Mr.    A.   T. 
Lnwrenee,  Q.C.,  and  Mr.  Kirby  for  the  respondent. 

The  LoBD  Chang ELLOB,  in  moving  that  the  ap- 
peal be  dismissed,  said  : — My  Lords,— In  this  ease 
the  simple  question  is  whether  four  persons,  of 
whom  the  appellant  is  one,  can  be  permitted  to  retain 
the  sums  which  they  have  obtained  from  the  company 
of  which  they  were  directors  by  the  fraudulent  pretence 
that  they  had  paid  £20,000  more  than  in  truth  they 
had  paid  for  property  which  they,  as  a  syndicati»,  had 
bought  by  subscription  among  themselves,  aid  then  sold 
to  themselves  as  directors  of  ihe  company.  If  this  is  an 
accurate  account  of  what  has  been  done  by  these  four 
persons,  of  course  so  gross  a  transaction  cannot  be  per- 
mitted to  stand.  That  that  is  the  real  nature  of  it,  I 
now  proceed  to  show.  In  the  year  1802  the  freehold 
grounds  and  buildings  known  as  Olympia  were  the 
property  of  a  company  which  in  that  year  was  being 
wound  up.  That  company  had  issue!  debentures  to  the 
extent  of  £100,000  as  a  first  charge,  and  a  mortgage 
as  a  second  charge  for  £10,000.  The  four  persons  in 
question  knew  that  the  property  would  have  to  be  sold, 
and  they  combined  to  buy  it  in  order  that  they  might 
resell  it  to  a  company  to  be  formed  by  themselves.  The 
combination,  which  called  itself  the  Freehold  Syndicate, 
but  which,  perhaps,  the  common  law  would  have  de- 
scribed by  a  less  high-sounding  title,  proceeded  to  buy 
up  so  far  as  they  could  the  encumbrances  on  the 
property  called  Olympia.  They  expended  £27,000  in 
buying  debentures.  Tfiese,  of  course,  very  much  depre- 
ciated in  value,  and  they  gave  £500  for  the  mortgage 
of  £10,000.  As  soon  as  this  transaction  had  been  com- 
pleted they,  partners  in  it,  proceeded  to  form  a  com- 
pany, and  it  was  of  course  necessary  that  the  company 
should  be  willing  to  help,  and  accordingly  the  four 
persons  in  question  were  made,  by  the  articles  of  a.sso- 
ciation,  the  first  directors.  The  property  was  sold  on 
February  8  by  the  chief  clerk  to  Mr.  Justice  North  for 
£140,000,  and  the  syndicate  purcha.sed  nominally  for 
that  sum,  but,  by  rca!<on  of  the  arrangement  to  which  I 
have  referred,  that  sum  was  le.ss  by  £20,734  As.  Id. 
than  what  they  appeared  to  give.  On  Alarch  20  they 
completed  as  directors  the  purchase  of  the  property  for 
£180,000,  and  they  as  directors  imid  to  them.selves  as 
members  of  the  syndicate  £171,000  in  cash  and  £9,000 
in  fully  paid  up  shares,  in  all  £180,000.  'ITie  prospectus, 
by  which  money  was  to  be  obtained  from  the  public, 
disclosed  the  supposed  profit  which  the  vendors  were 
making  of  £40,000,  T^hile  in  truth  their  profit  was 
£60,734  6s.  Id.,  and  it  is  this  undisclope  1  profit  of 
£20,000  and  the  right  to  retain  it  which  is  now  in 
question.  My  Lords,  I  am  wholly  unable  to  understand 
any  elaim  that  these  directors,  vendors,  syndicate, 
associates,  have  to  retain  this  money.  1  entirely  af^ree 
with  the  Master  of  the  Bolls  that  the  essence  of  this 
scheme  was  to  form  a  company.  It  was  essential  that 
this  should  be  done,  and  that  they  should  be  directors 
of  it,  who  would  purchase.  The  company  shovld  have 
been  informed  of  what,  was  being  done  and  consulted 
whether  they  would  have  allowed  this  profit.  I  think 
the  Master  of  the  Rolls  is  absolutely  right  in  saying 
that  the  duty  to  disclose  is  imposed  by  the  plainest 
dictates  of  common  honesty  as  well  as  by  well-settled 
principles  of  company  law.  Of  the  facts  there  cannot  be 
the  least  doubt  ;  they  are  proved  by  the  deed  now  that 
we  know  the  subject  matter  with  which  that  deed  is 
intended  to  deal,  although  the  deed  would  not  disclose 
what  the  nature  of  the  transaction  was  to  those  who 
were  not  acquainted  with  the  ingenious  arrangements 
which  were  prepared  for  the  entrapping  the  intended 
▼ictim  of  these  arrangements.  In  order  to  protect  them- 
^Ivea,  as  they  supposed,  they  inserted  in  the  deed 
qualifying  the  statement  that  they  had  bought  the 
property  for   £140,000,  payable    in  cash,  that  they  did 


not  sell  to  the  company,  and  did  not  intend  to  sell,  any 
other  profits  made  by  the  syndicate  from  interim  invest- 
ments. Then  it  is  said  there  is  the  alternative  suggested 
upon  the  deed  that  the  syndicate  might  sell  to  a  com- 
pany or  to  some  other  purchaser.  In  the  first  place,  I 
do  not  believe  they  ever  intended  to  sell  to  any- 
body else  than  a  company.  An  individual  purchaser 
might  ask  inconvenient  queitions,  and  if  they,  or  any 
one  of  them,  had  stated  as  an  inducement  to  an  indi- 
vidaal  purchaser  that  £140,000  was  given  for  the 
property,  when  in  fact  £20,000  less  had  been  given,  it 
is  a  great  error  to  suppose  that  the  law  is  not  strong 
enough  to  reach  such  a  statement  ;  but  as  I  say,  I  do 
not  believe  it  was  ever  intended  to  get  an  indi vidaal 
purchaser,  even  if  such  an  intention  would  have  had 
any  operation.  When  they  did  afterwards  sell  to  a 
company,  they  took  very  good  care  there  should  be  no 
one  who  could  ask  questions.  They  were  to  be  sellers 
to  themselves  as  buyers,  and  it  was  a  necessary  provi- 
sion to  the  plan  that  they  were  to  be  both  sellers  and 
buyers,  and  as  buyers  to  get  the  money  to  pay  for 
the  purchase  from  the  pockets  of  deluded  shareholders. 
My  Lords,  1  decline  to  discuss  the  question  of  dis- 
closure to  the  company.  It  is  too  absurd  to  suggest 
that  a  disclosure  to  the  parties  to  this  transaction  is  a 
disclosure  to  the  company  of  which  these  directors  were 
the  proper  guardians  and  trustee*.  They  were  there  by 
the  terms  of  the  deed  to  do  the  work  of  the  syndicate, 
that  is  to  say,  to  cheat  the  shareholders  ;  and  this,  for- 
sooth, is  to  be  treated  as  a  disclosure  to  the  compaBy, 
when  they  were  really  there  to  hoodwink  the  share- 
holders, and,  so  far  from  protecting  them,  were  to 
obtain  from  them  the  money,  the  produce  of  their 
nefarious  plans.  I  do  not  discuss  either  the  sum  sued 
for,  as  only  Gluckstein  alone  is  sued.  The  whole  sum 
has  been  obtained  by  a  very  gross  fraud,  and  all  who 
were  parties  to  it  are  responsible  to  make  good  what 
they  have  obtained  and  withheld  from  the  shareholders. 
I  move  your  Lordships  that  the  appeal  be  dismissed 
with  costs. 

Lord  Macnaghtkn. — My  Lords,  Mr.  Bwinfen  Bady 
argued  this  appeal  with  his  usual  ability,  but  the  case 
is  far  too  clear  for  argument.  The  learned  counsel  for 
the  appellant  did  not,  I  am  sure,  raise  the  slightest  doubt 
in  the  mind  of  any  of  your  Lordshi]«  as  to  the  pro- 
priety of  the  judgment  under  appeal.  The  only  fault  to 
le  found  with  the  learned  Judges  of  the  Court  of 
Appeal,  if  I  may  venture  to  criticize  their  jurlgment  at 
all,  is  that  they  have  treated  the  defences  put  forward 
on  Mr.  Oluckstein's  behalf  with  too  much  ceremony. 
For  my  i^art,  I  cannot  see  any  ingenuity  or  any  novelty 
in  the  trick  which  Mr.  Gluckstein  and  his  associates 
practised  on  the  persons  whom  they  invited  to 
take  shares  in  Olympia  (Limited).  It  is  the  old 
story.  It  has  been  done  over  and  over  again.  These 
gentlemen  set  about  forming  a  comjiany  to  pay 
them  a  handsome  sum  for  taking  off  their  hands  a 
proi)erty  which  they  had  conti*acted  to  buy  with  that 
end  in  view.  They  bring  the  company  into  existence  by 
means  of  the  usual  machinery.  They  appoint  themselves 
sole  guardians  and  protectors  of  this  creature  of  tlieirs, 
half-fledged  and  just  struggling  into  life,  bound  hand 
and  foot  while  yet  unlwm  by  contracts  tending  to  their 
private  advantage,  and  so  fashioned  by  its  makers  that 
it  could  only  act  by  their  hands  and  only  see  through 
their  eyes.  They  issue  a  prospecta<i  representing  that 
they  had  agreed  to  purchase  the  projiei-ty  for  a  sum 
largely  in  excess  of  the  Amount  which  they  had,  in  fact, 
to  pay.  On  the  faith  of  this  prospectus  they  collect 
subscriptions  from  a  confiding  and  credidous  public. 
And  then  comes  the  last  act.  Secretly,  and  therefore 
dishonestly,  they  put  into  their  own  pockets  the 
difference  between  the  real  and  the  pretended  price. 
After  a  brief  career,the  company  is  ordered  to  te  wound 
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up.  lo  the  course  of  the  liquidation  the  trick  is  dis- 
covered. Mr.  Qluckstein  is  called  upon  to  make  good  a 
portion  of  the  sum  which  he  and  his  associates  had  mis- 
appropriated. Why  Mr.  Qluckstein  alone  was  selected  for 
attack  I  do  not  know,  any  more  than  I  know  why  he 
was  only  asked  to  pay  hack  a  fraction  of  the  money 
improperly  withdrawn  from  the  coffers  of  the  company. 
However  that  may  be,  Mr.  Qluckstein  defends  his 
conduct,  or,  rather  I  should  say,  resists  the  demand  on 
four  grounds,-which  have  been  gravely  argued  at  the  bar. 
In  the  first  place,  he  says  that  he  was  not  in  a  fiduciary 
pooition  towards  Olympia  (Limited)  before  the  company 
was  formed.  Well,  for  some  purposes  he  was  not.  For 
others  he  was.  A  good  deal  might  be  said  on  the  point. 
But  to  my  mind,  the  point  is  immaterial,  for  it  is  not 
necessary  to  go  back  beyond  the  formation  of  the 
company.  In  the  second  place,' be  says  that  if  he  was 
in  a  fiduciary  position  he  did  in  fact  make  a  proper 
disclosure.  With  all  deference  to  the  learned  counsel 
for  the  appellant,  that  seems  to  me  to  be  absurd. 
**  Disclosure  "  is  not* the  most  appropriate  word  to  use 
when  a  person  who  plays  many  parts  announces  to  him- 
eelf  in  one  character  what  he  has  done  and  is  doing  in 
another.  To  talk  of  disclosure  to  the  thing  called  the 
company,  when  as  yet  there  were  no  shareholders,  is  a 
mere  farce.  To  the  intended  shareholders  there  was  no 
disclosure  at  all.  On  them  was  practised  an  elaborate 
system  of  deception.  The  third  ground  of  defence  was 
that  the  only  remedy  was  rescission.  That  defence, 
in  the  circumstances  of  the  present  case,  seems  to 
me  to  be  as  contrary  to  common  sense  as  it  is  to 
authority.  The  point  was  settled  more  than  60  years 
ago  by  the  decifcion  in  **  Hichens  v.  Congzeve,'' and, 
so  far  as  I  know,  that  case  bas  never  been  questioned. 
The  last  defence  of  all  was  that,  however  much  the 
shareholders  may  have  been  wronged,  they  have  bound 
themselves  by  a  special  bargain,  sacred  imder  the 
provisions  of  the  Compiakies  Act,  1862,  to  bear  their 
wrongs  in  .silence.  lu  other  words,  Mr.  Qluckstein 
boldly  asserts  that  he  is  entitled  to  use  the  provisions 
of  an  Act  of  Parliament,  which  are  directed  to  a  very 
different  purjiose,  as  a  shield  and  shelter  against  the 
just  consequences  of  his  fraud.  My  Lords,  I  am  afraid 
I  must  call  your  Lordships'  attention  for  a  moment  to 
the  prospectus  of  Olympia  (Limited).  In  my  opinion, 
it  is  the  cardinal  point  of  the  case.  And  I  do  not  think 
full  justice  has  been  done  to  it.  The  prospectus,  I  am 
sorry  to  find,  was  prepared  in  the  office  of  a  well- 
known  solicitor.  I  wish  I  could  say  that  it  displays  the 
simplicity  and  candour  which  some  persons  perhaps 
might  expect  from  such  an  origin.  Now  this  is  what 
the  s^lf-constituted  guardians  of  Olympia  (Limited) 
and  its  shareholders  tell  those  whom  they  invite  to  join 
with  them  in  their  enterprise  :— 

*'  The  promoters  of  this  company,  hereinafter 
eaUed  the  vendors,  who  constitute  the  entire 
board  of  the  company  which  lately  produced  Venice 
in  London,  recently  entered  into  a  contract  on 
behalf  of  a  .syndicate  of  which  they  themselves 
are  members,  for  the  purchase  of  the  entire 
Olympia  property.  The  vendors  effected  this  purchase 
«n  Februaiy  S,  1893,  at  competition  before  the  chief 
derk  of  Mr.  Justice  North  in  the  Chancery  Division  of 
the  High  Court  of  Justice  for  the  sum  of  £140,000  pay- 
able in  cash,  and  they  will,  acting  on  behalf  of  such 
syndicate,  be. the  vendors  of  that  property  to  this  com- 
pany. Any  other  profits  made  by  the  syndicate  from 
interim  investments  are  excluded  from  the  sale  to  the 
company.  A  printed  form  of  the  memorandum  of  agree- 
moit  which  was  signed  by  each  member  of  that  sjmdi- 
eate  may  be  inspected  by  intending  applicants  for  shares 
or  debentures  at  the  offices  of  the  solicitor  of  the  com- 
pany. .  .  .  The  vendors  have  agreed  to  resell  to  the  com - 
pwy  the  whole   of   the  property  purchwed  by  them  on 


February  8,  1893,  for  the  sum  of  £180,000,  being 
nearly  £18,000  less  than  the  amount  of  Messrs.  Driver 
and  Co.'s  valuation,  payable  as  to  £155,000  in  cash,  and 
the  balance  in  cash  or  shares  of  the  company.  .  .  .  Out 
of  the  profit  to  be  made  ,by  the  vendors  on  behalf  of  (he 
syndicate  the  vendors  have  agreed  to  pay  interest  at  the 
rate  of  5  per  cent,  per  annum  upon  the  amount  for  the 
time  being  paid  up  on  the  shares  and  debentures  until 
the  opening  of  the  6rst  entertainment.  They  will  also 
provide  all  the  preliminary  expenses  of  the  formation 
and  bringing  out  of  the  company,  and  the  issue  of  its 
capital  up  to  and  including  allotment,  and  all  costs, 
including  stamp  duty,  in  connexion  with  the  completion 
of  the  purchase  of  the  property  and  the  mortgage  to 
secure  debentures.  The  conveyance  will  be  made  direct 
to  the  company  by  direction  of  the  vendors.*' 
My  Lords, it  is  a  trite  observation  that  every  document  as 
against  its  author  must  be  read  in  the  sense  which  it  was 
intended  to  convey.  And  everybody  knows  that  some- 
times half  a  truth  is  no  better  than  a  downright  false- 
hood. Is  the  statement  in  the  prospectiis  which  I  have 
just  read  as  to  the  price  which  the  vendors  had  to  pay 
for  the  property  true  or  false  ?  In  the  letter  it  is 
true.  The  vendors  had  bid  £140,000  for  the  property 
and  had  formally  agreed  to  pay  that  sum  for  it.  But, 
for  all  that,  the  sum  of  £140,000  was  not  the  sum  they 
were  going  to  pay,  and  they  knew  that  well  enough. 
They  had  provided  themselves  with  counters  obtained 
at  little  cost,  which  in  reckoning  the  price  would  be 
taken,as  they  knew,at  their  face  value,  so  that  the  price 
of  the  property  to  them  would  be  only  about  £120,000. 
Is  that  what  Mr.  Qluckstein  and  his  associates  meant 
the  public  to  understand  ?  Surely  ordinary  persons 
reading  the  prospectus,  and  attracted  by  the  hopes  of 
profit  held  out  by  it,  would  say  to  themselves,  **  Here 
is  a  scheme  which  promises  well.  The  gentlemen  who 
are  putting  the  property  on  the  market  know  something 
about  it,  for  they  were  the  sole  directors  and  managers 
of  *  Venice  in  London,'  which  was  a  very  profitable 
speculation.  They  have  had  the  whole  property  valued 
by  well-known  auctioneers,  who  say  that  it  is  worth 
more  than  is  asked  for  it.  True,  they  secure  a  profit  of 
£40,000  for  themselves, but  then  they  disclose  it  frankly, 
and  it  is  not  all  clear  profit.  There  is  interest  to  be 
paid,  and  all  the  expenses  of  forming  the  company.  And 
they  have  actually  agreed  to  pay  £140,000  down.  That 
sum  they  tell  us  is  *■  payable  in  cash.'  "  You  will 
observe  those  last  words,  **  payable  in  cash."  Their 
introdnction  is  almost  a  stroke  of  genius.  That  slight 
touch  seems  to  give  an  air  of  reality  and  bona  Jtdes  to 
the  story.  Would  anybody  after  that  suppose  that  the 
directors  were  only  going  to  pay  £12t),00o  for  the  pro- 
perty and  pocket  the  difference  without  saying  anything 
to  the  shareholders  ?  But  then,  says  Mr.  Qluckstein, 
there  is  something  in  the  prospectus  about  *'  interinv 
investments,"  and  if  you  had  only  distrusted  us  pro- 
perly and  read  the  prospectus  with  the  caution  with 
which  all  prospectuses  ought  to  be  read,  and  sifted  the 
matter  to  the  bottom,  you  might  have  found  a  clue  to 
our  meaning.  You  might  have  discovered  that  what  we 
call  **■  interim  Investments  "  was  really  the  abatement 
in  price  effected  by  purchasing  charges  on  the  property 
at  a  discount.  My  Lords,  I  decline  altogether  to  take 
any  notice  of  such  an  argument.  I  think  the  statement  in 
the  prospectus  as  to  the  price  of  the  property  was 
deliberately  intended  to  mislead  the  shareholders  and  to 
conceal  the  truth  from  them.  My  Lords,  on  so  plain  a 
case  as  this  I  am  very  reluctant  to  quote  any  autho- 
rity ;  but  I  think  I  ought  to  call  your  Lordships'  atten- 
tion to  the  case  of  **  Hichens  v.  Congreve,"  to  which 
I  ha 70  already  alluded,  and  that  for  two-  reasons — first, 
because  it  seems  to  have  been  lost  sight  of  in  the  argu- 
ment of  this  ease  ;  and,  secondly,  because  the  faets 
there   have  a  singular   resemblance  to  the  facts  of  the 
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present  case.  The  defences  in  the  two  cases  are,  for 
the  most  part,  identical.  *•  Hichens  ▼.  Congreve  ** 
was  decided  by  Vice-Chaaoellor  Shadwell  in  1831.  There 
had  been  a  demurrer  to  the  bill,  which  was  overruled  by 
the  Vice-Chancellor,  and  by  Lord  Lyndhorst,  Chancellor, 
on  appeal  (1828,  4  Russ.,  .562  ;  1829,  1  R.  and  M., 
150  ;  1831,  4  Sim.,  420),  a  motion  for  payment  of 
money  into  Court,  which  was  successful,  and  then  the 
case  oame  on  for  hearing.  The  facts  were  these  : — ^A 
Mr.  Flattery  was  the  fortunate  possessor  of  a  property 
in  Ireland  containing  treasures  of  coal  and  iron  rarely 
met  with  on  the  other  side  of  the  Channel,  and  he  was 
anxious  to  dispose  of  it.  One  Sir  William  Congreve 
entered  into  negotiations  with  him  and  found  that  he 
was  willing  to  sell  for  the  modest  sum  of  £10,000. 
Then  Sir  William  associated  with  himself  two  gentle- 
men of  the  name  of  Clarke,  and  the  three  proposed  to 
themselves  to  buy  the  property  and  work  it  by  means 
of  a  company.  But  they  thought  that  the  company 
could  well  afford  to  pay  £25,000  for  it,  and  they 
supposed  that  they  might  honestly,  or,  at  any  rate, 
without  being  found  out,  put  the  extra  £15,000  into 
their  own  pockets,  concealing  from  the  proposed  share- 
holders the  difference  in  price.  Mr.  Flattery  seems  to 
have  been  not  unwilling  to  lend  himself  to  the  scheme. 
So  a  contract  was  drawn  np  for  the  sale  of  the  property 
from  Mr.  Flattery  to  the  trustees  of  the  company  fur 
the  price  of  £25,000,  out  of  which,  of  course,  Mr. 
Flattery  was  only  to  keep  £10,000.  Sir  William 
Congreve  and  the  two  Clarkes  got  up  the  company, 
issued  a  prospectus,  and  prepared  a  deed  of  settle- 
ment stating  that  the  property  had  been  bought 
from  Mr.  Flattery  for  £25,000.  And  they  appointed 
themselves  and  other  persons  directots  of  the  com- 
pany. A  large  sum  of  money  was  collected,  a  large 
body  of  subscribers  executed  the  deed  of  settlement, 
and  later  on  a  private  Act  of  Parliament  was  obtained 
establishing  and  regulating,  but  not  incorporating,  the 
company.  Some  yeais  afterwards  the  proceedings  of 
Sir  William  Congreve  and  his  associates  were  dis- 
covered, and  a  bill  was  filed  by  certain  shareholders 
on  behalf  of  themselves  and  the  other  shareholders, 
other  than  the  defendants,  to  compel  them  to  refund 
the  £15,000.  As  the  Vice-Chancellor  pointed  out,  if 
Sir  William  Congreve  and  the  Messrs.  Clarke  had 
agreed  among  themselves  that  they  would  form  a 
partnership  or  a  company  for  the  purpose  of  working 
the  mines,  and  had  held  out  to  the  persons  who  should 
form  the  company  that  it  should  be  formed  on  the 
basis  that  they  should  pay  £15,000  to  Sir  William  Con- 
greve and  the  Messrs.  Clarke  as  the  consideration  for 
their  having  the  mines,  no  objection  whatever  could 
have  been  made  to  the  transaction.  But  the  objection 
was  that  the  real  transaction  was  not  disclosed,  and 
**  that  the  persons  who  became  members  of  the  com- 
pany eould  not  possibly  know  that  it  was  the  intention 
of  Sir  William  Congreve  and  the  Messrs.  Clarke  that 
the  £15,000  should  be  paid  out  of  the  funds  of  the 
company  for  the  benefit  of  Sir  William  Congreve,  the 
Messrs.  Clarke,  and  those  gentlemen  whom  they  per- 
mitted to  participate  in  it.''  The  noble  and  learned 
Lord,  after  reading  anextractfromtbe  Vice-Chancellor's 
judgment  and  observing  that  it  covered  practically  the 
whole  of  the  present  appeal,  continued  :— There  are 
two  things  in  this  case  which  puzzle  me  much,  and  I  do 
not  suppose  that  I  shall  ever  unilerstan-l  them.  I 
mention  them  merely  because  I  should  be  very  sorry  if 
it  were  tliought  that  in  those  two  matters  the  House 
unanimously  approved  of  what  has  been  done.  I  do  not 
understand  why  Mr.  Gluckstein  and  his  associates  were 
not  called  upon  to  refund  the  whole  of  the  money 
which  they  misappropriated.  Wjhat  they  did  with  it, 
whether  they  put  it  in  their  own  pockets  or  distributed 
it  among    their   confederates,    or   spent    it   in   charity 


seems  to  me  absolutely  immaterial.  In  the  next  place, 
I  do  not  understand  why  BIr.  Gluckstein  was  only 
charged  with  interest  at  the  rate  of  3  per  cent.  I 
should  have  thought  it  was  a  case  for  penal  interest. 
In  these  two  natters  Mr.  Gluckstein  has  been,  in  my 
opinion,  extremely  fortunate.  But  he  complains  that 
he  may  have  a  difficnlty  in  recovering  from  his  cu- 
directors  their  share  of  the  spoil,  and  he  asks  that  the 
official  liquidator  may  proceed  against  his  associates 
before  calling  upon  him  to  make  good  the  whole 
amount  with  which  he  has  been  charged.  My  Lords, 
there  may  be  occasions  on  which  that  would  be  a 
proper  eourse  to  take.  But  I  cannot  think  that  this  is 
a  case  in  which  any  indulgence  ought  to  be  shown  to 
Mr.  Gluckstein.  He  may  or  may  not  be  able  to  recover 
a  contribution  from  those  who  joined  with  him  in 
defrauding  the  company.  He  can  bring  an  action  at  law 
if  he  likes.  If  he  hesitates  to  take  that  course  or 
takes  it  and  fails,  I  fear  his  only  remedy  lies  in  an 
appeal  to  that  sense  of  honour  which  is  popularly 
supposed  to  exist  among  robbers  of  a  humble  type.  I 
agree  that  the  appeal  must  be  dismissed  with  costs. 

Lord  Robebtson.— My  Lords, — I  am  satisfied  of  the 
liability  of  the  appellant.  Once  the  facts  are  analysed 
(and  this  has  been  done  thoroughly  in  the  Court  of 
Appeal)  they  are  seen  to  be  of  no  ambigaoos  import. 
The  appearance  of  complexity  which  the  case  presents 
arises  from  the  matters  in  hand  having  been  dressed  up 
artificially,  so  that  things  have  been  separated  in 
language  and  treatment  which,  in  their  nature,  are 
inseparable  and  correlative.  To  my  thinking,  the 
central  fact  in  the  history  is  that,  while  the  object  of 
the  syndicate  was  to  make  profit  out  of  the  resale  of 
Olympia,  it  was  an  essential  part  of  the  enterprise,  as 
originally  designed  and  as  actually  carried  out,  that  the 
same  individuals  who  sold  as  syndicate  should  buy  as 
directors.  This  was  provided  by  the  third  head  of  the 
agreement  which  set  up  the  syndicate,  and  it  has  a 
far-reaching  effect  at  all  the  stages  of  the  argument. 
First  of  all,  it  seems  to  me  to  conclude  the  question 
whether  these  gentlemen  were  promoters  when  they 
bought  the  mortgages.  I  do  not  lay  out  of  account  the 
refreshment  contract  and  the  advertising  contract,  for 
the  entering  into  contracts  for  the  company  is  a  clear 
assumption  of  agency,  and  therefore  of  a  fiduciary 
relation  to  it.  But,  apart  from  those  contracts,  where 
speculators  have  formed,  exclusively  of  themselves,  the 
directorate  of  a  company,  to  be  immediately  floated  for 
the  purpose  of  buying  the  property  which  those  same 
individuals  are  associated  to  acquire  and  resell,  they 
have  brought  themselves  directly  within  Lord  Caims's 
statement  of  the  law  in  '*  Erlanger  "  (L.R.,  3  App. 
Caa.  1,218  ;  48  L.J.,  Ch.  73).  They  have  taken  a 
decisive  step  in  shaping  and  limiting  the  company.  It 
may  well  be  asked.  If  this  be  not  an  act  of  promotion, 
what  is  ?  The  hypothesis  of  all  the  law  which  we  are 
considering  is  that  the  comi>any  is  not  yet  formed  ; 
and,  unless  these  gentlemen  had  registered  the  company 
(and  thus  passed  out  of  this  stage  altogether),  it  is 
difficult  to  see  what  more  overt  acts  of  promoting  and 
forming  the  company  they  could  have  done.  l%e  only 
available  argument  against  this  conclusion  was  that  the 
gentlemen  forming  the  S3rndicate  might  have  changed 
their  minds  and  sold  to  an  individual.  This  is  true, 
but  true  only  in  the  sense  that,  till  registration  of  the 
company  and  a  bargain  with  the  company,  they  were 
free  to  change  their  minds,  true  in  the  sense  in  which 
every  enterprise  not  actually  consummated  may  Ix^ 
abandoned.  But,  as  matter  of  fact,  these  men  intended, 
when  they  bought  the  mortgages,  to  sell  to  a  company 
constituted  in  the  mode  and  form  described  ;  and  they 
did  sell  to  that  company.  The  appellant  in  his  evidence 
avows  it  ;  and  the  other  facts  are  indicative,  to  the 
point   of   conclusiveness,  that  nothing   but  a  company 
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woald  have  served  the  ends  of  the  syndicate.  The  mere 
expression  in  a  deed  of  the  truism  that  the  adventurers 
could  sell  to  an  individual  if  they  did  not  sell  to  a 
company  can  never  avail  against  the  ascertainment  of 
the  true  facts  of  the  scheme.  The  facts  here  are  that 
the  company  had  heen  so  far  organized  that  its  execu- 
tive was  provisionally  appointed,  'llie  directors  of  a 
company  are  its  executive  organ  ;  to  them  its  interests 
are  confided  ;  and  in  the  present  instance  the  company, 
even  in  this,  its  inchoate  stage,  was  identifiable  through 
its  executive.  I  hold  that  from  the  moment  this  step 
was  taken  the  coming  directors  stood  in  a  fiduciary 
relation  to  the  company  whose  interests  were  to  be  in 
their  sole  hands.  This  conclusion  rests,  not  on  technical 
rules  of  law,  but  on  the  dictates  of  fair  play  embodied 
in  law.  The  people  for  whom  these  gentlemen  were 
bound  to  act  were  their  coming  oonstitueuts,  the  per- 
sons out  of  whose  money  they  proposed  to  make  their 
gain.  And  now  I  pass  to  the  next  stage  of  the  case. 
Assuming  the  members  of  the  syndicate  to  have  been 
promoters  at  the  date  of  the  purchase  of  the  mort- 
gages, did  they  properly  disclose  it  ?  In  the  skilful 
argument  for  the  appellant  the  duty  of  disclosure  on 
this  hypothesis  was  conceded.  But  this  concession  must 
not  disarm  the  criticism  which,  in  considering  the 
adequacy  of  the  disclosure,  first  ascertains  the 
relevancy  of  the  transaction  to  the  question  what  sum 
ought  to  be  paid  by  the  directors  for  the  mortgaged 
property.  The  theory  of  the  appellant  is  that  the  pur- 
chaae  of  the  mortgages  was  a  collateral  and  independent 
transaction.  It  seems  to  me,  on  the  contrary,  to  be  an 
essential  and  inseparable  part  of  one  and  the  same 
transaction,  and  for  this  plain  reason  that  the  syndi- 
cate '8  gain  on  the  mortgages  had  to  be  paid  by  the 
eomjMuiy.  The  relevancy  of  the  mortgage  trans- 
action to  the  question  solved  by  the  syndicate 
sitting  ai  directors  is  this— a  company,  or  any 
one  else,  considering  what  price  shall  be  paid 
drawl  inferences  as  to  the  true  value  from  the  price 
paid  by  the  seller  and  the  proposed  advance  on 
that  price.  In  short,  what  the  possible  buyer  wants  to 
know  is  the  profit  to  be  made  by  his  seller.  He  may  be 
entitled  to  know  this,  or  he  may  not,  according  as  his 
seller  is  bound,  or  is  not  bound,  to  disclose  it,  but  the 
materiality  of  the  knowledge  is  indisputable.  Again, 
this  transaction  had  another  importance.  The  inference 
of  value  drawn  from  a  competitive  sale  by  auction  is 
founded  on  the  assumption  that  the  sum  paid  was  the 
least  that  the  property  could  have  been  got  for.  In  the 
present  case,  that  inference  would  have  been  unsound. 
1  do  not  know  whether  it  was  necessary,  in  order  to 
secure  the  property,  that  the  syndicate  in  their  last  bid 
should  advance  by  £8,000,  whereas  all  previous 
advances  had  been  only  of  £1,000.  But  I  do  know 
that  the  appellant  had  no  interest  to  bid  £133,000 
rather  than  £140,000,  for  by  the  time  the  biddings  had 
run  thus  high,  it  was  certain  that  the  mortgages 
would  be  paid  in  full,  and,  as  th«  syndicate  knew  that 
the  directors  would  pay  their  price,  it  was  indifferent 
to  them,  to  the  matter  of  a  few  thousands,  whether  the 
price  which  they  nominally,  and  the  shareholders  really, 
paid  to  the  vendor  was  more  or  less.  On  these  grounds 
I  consider  that  the  transaction  in  mortgages  was  so 
relevant  to  the  question— what  price  should  the  com- 
pany pay  for  the  property,  that  it  was  necessary  that  it 
should  be  disclosed  to  the  company  completely  and  in 
detail,  and  the  question  is  whether  this  was  done. 
There  are  several  overwhelming  reasons  for  a  negative 
answer.  In  the  normal  ease,  where  the  directors  are 
truly  and  not  merely  in  name  the  executive  of  the  com- 
pany, it  may  be  assumed  that  they  will  be  vigilant  and 
critical  of  the  particulars  of  a  bargain  of  such  para- 
mount importance  as  the  purchase  of  the  property  to  be 
traded  with,   and   that,    dealing   at  arm's  length,  they 


will  examine  into  anything  bearing  on  that  matter  that 
does  not  tell  its  own  story  in  ita  face.  But,  in  the 
present  case,  the  company  was  paralysed,  so  far  as 
vigilance  and  criticism  were  concerned,  for  the  board- 
room was  occupied  by  the  enemy.  Now,  the  question 
whether  adequate  disclosure  had  been  made  to  a  oom- 
pany  by  a  vendor  bound  to  do  so  must  necessarily 
depend  upon  the  intelligence  brought  to  bear  on  the 
information.  And  if,  by  his  own  aot,  the  promoter  has 
weakened,  or,  as  here,  has  annulled  the  directorate, 
his  case  on  disclosure  becomes  extremely  arduous,  for 
he  has  to  make  out  such  disclosure  to  shareholders  as 
makos  directors  unnecessary.  How  this  could  be  done 
we  have  no  occasion  to  consider,  for  the  appellant  is 
not  within  sight  of  doing  it.  Indeed,  the  case  is  so 
clear  that  I  do  not  think  it  is  a  case  of  inadequate  dis- 
closure, but  of  direct  misrepresentation.  Two  state- 
ments were  made  which  are  clearly  of  that  character. 
The  one  is  the  assertion  that  the  purchase  of  the  mort- 
gages was  a  temporary  investment.  If  this  means 
anything,  it  means  that  the  syndicate,  having  money 
on  hand  awaiting  investment  in  one  thing,  had  tempo- 
rarily put  it  into  another.  The  contrary  is  the  fact  ; 
part  of  the  price  of  the  mortgages  was  subscribed  by 
the  syndicate  for  its  purposes  of  which  this  was,  in 
terms,  one,  and  much  the  greater  part  was  borrowed 
from  their  bankers  ad  hoc.  The  second  overt  misrepre- 
sentation is  that  the  syndicate  had  paid  £140,000  for 
the  property,  whereas  the  truth  is  that  they  were  pay- 
ing only  £119,265  ISs.  lid.,  the  excuse  for  the 
former  sum  having  been  stated  coming  to  no  more 
than  this,  that  they  had  to  pay  the  vendor  before  their 
own  accounts  were  closed.  I  have  only  to  add  that  I 
consider  the  liability  of  the  appellant  for  the  whole  sum 
in  the  order  appealed  against  to  be  the  necessary  result 
of  the  ground  of  judgment  which  I  adopt. 


House  of  Lords  (Lord  Halsbury ,  L.C. ,  '^  ..  q^^    . 

Lords  Macnaghten,  Morris,  Davey,  >  a!!.:!  re 

Bnwnpton,  and  Robertson)  j  April .D. 

TH£     N0BTH-EAST£Il2f     BAILWAY      COMPANY    V.     LOAD 
HASTINGS.* 

Landlord  and  Tenant — Agreement  for  lease — ^Way* 
leave — Construction  of  agreement — Co  ni  emp<y» 
ranea  exponitio. 
Decision  of  the  Court  of  Appeal  (15  The  Times 

L.R.,  247)  affirmed. 


This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (the  Master  of  the  Rolls  and  Lords  Justices 
Rigby  and  Vaughan  Williams)  dated  March  7,  18!)9, 
affirming  the  decision  of  Mr.  Justice  Bym«  of  July  7, 
1898.  The  hearing  below  is  reported  in  16  The  Times 
Law  Reports,  247  :  L.R.,  1899,  1  (Ti.,  656  ;  68 
L.J.,  Ch.,  315.  The  question  involved  was  the  con- 
struction of  certain  indentures  and  the  applicability  to 
documents  executed  about  185S  and  1854  of  the  doctrine 
of  conUmpora nea  txponitio — that  is,  whether  tlie  interpret 
tation  accepted  and  acted  upon  by  both  parties  for 
more  than  40  years  mast,  be  accepted  by  the  Court  as 
the  true  meaning  though  it  may  differ  from  that  whi(^fa 
the  words  themselves  bear.  'ITie  action  was  brought  to 
establish  liability  on  the  jmrt  of  the  North- Eastern  Rail- 
way Company  to  pay  a  way-leave  rent  to  the  rrs pendent 
for  coals  shipped  at  certain  shipping  Ftaiths  erFCto<l  by 
the  company  on  the  north  bank  of  the  estuary  of  the 
Blyth.  This  coal  in  its  passage  from  the  collieries  to 
the  staitJis  was  not  CMrriod  over  any  land  of  the  i^spond- 
ent,  and  the  contention  of  the  com])any  was  that  the 
respondent  was  therefore  not  entitled  to  any  way-leave 
rent  in  respect  of  its  can*iage.  The  question  at  issue 
depended  upon  the  true  construction  of  an  agreement  for 
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a  way-leave  lease  executed  on  May  18,  1854,  by  Jacob, 
Lord  Hastings,  and  the  Blyth  and  T^ne  Railway  Company, 
the  predecessors  in  title  of  the  respondent  and  the 
appellants  respectively.  It  was  not  in  dispute  that  since 
the  date  of  the  said  agreement  no  such  rent  had  ever 
been  demanded  or  paid.  Tile  Blyth  and  Tyne  Railway 
Company  was  incorporated  by  the  Blyth  and  Tyne  Rail- 
way Act,  1852,  and  was  thereby  authorized  to  maintain 
a  railway  running  from  the  town  of  Blyth  on  the  south 
side  of  the  estuary  of  the  Blyth  to  coal  staiths  on  the 
River  Tyne  at  Hayhole.  The  main  railway  passed  for 
psrrt  of  its  length  through  the  estate  of  Lord  Hastings, 
and  on  May  20,  1853,  an  indenture  of  lease  was 
executed  by  which  Lord  Hastings  granted  a  way-leave 
for  the  railway  for  1,000  years  to  the  Blyth  and  Tyne 
Company,  and  that  company  agreed  to  pay  5s.  per  ten 
(each  ten  being  about  48  or  49  tons)  of  all  ooal,  &c., 
passing  over  the  railway,  and  Is.  3d.  per  ten  of  all 
coal,  &c.,  conveyed  from  the  coalfield  situated  north- 
ward of  the  estate  of  Lord  Hastings  de.-4cribed  as  the 
Seaton  Delaval  Estate  to  Blyth  over  a  line  known  as 
the  Bedlington  branch.  The  Bedlington  branch  was  a 
colliery  line  which  passed  for  part  of  its  length  over 
lands  of  Lord  Hastings.  In  1853  the  Blyth  and  T>'ne 
Company  applied  to  Parliament  for  power  to  make  two 
branch  railways,  to  Morpeth  and  Tyneraouth  respectively, 
and  on  May  21,  1853,  that  company  and  Lord  Hastings 
entered  into  an  agreement  by  which  the  comi>any  agreed 
to  execute  a  counterpart  of  a  lease  by  Lord  Hastings  in 
favour  of  the  company  of  a  way-leave  over  his  lands  for 
the  said  branch  railways  for  the  same  term  of  years  and 
upon  the  terms  and  conditions  specified  in  the  said  in- 
denture of  lease  of  May  20,  1853,  it  being  understood 
that  the  rents  reserved  were  to  apply  to  the  railway 
already  authorized  as  well  as  the  proposed  branches. 
Early  in  the  year  1854  a  Bill  was  introduced  into  Parlia- 
ment, which  afterwards  became  the  Blyth  and  Tyne  Rail- 
way Consolidation  and  Extensions  Act,  1854.  This  Act 
repealed  but  substantially  re-enacted  the  Acts  of  1852 
and  1853,  and  authorized  the  construction  of  further 
branches,  one  called  the  Tynemouth  extension  (coloured 
light  blue  on  the  ordnance  map),  being  the  southern 
portion  of  the  proposed  Ime  to  Tynemouth  for  which 
Lord  Hattmgs  had  agreed  to  grant  a  way-leave  in  1853, 
and  the  other  called  the  Longhirst  branch, which  did  not 
pass  over  any  lands  of  Lord  Hastings.  On  May  18, 
1854,  there  was  executed  an  indenture  containing  a  form 
of  way-leave  lease  to  be  granted  by  Lord  Hastings  to 
the  Blyth  and  Tyne  Company.  This  indenture,  the 
construction  of  which  was  the  main  question  at  issue 
in  this  ai^al,  recited  that  a  Bill  had  lately  been  intro- 
duced into  and  was  then  pending  in  Parliament  for  the 
purpose  of  enabling  the  company  to  continue  and  main- 
tain or  make  complete  and  maintain  the  Dairy  House 
branch,  the  Tynemouth  extension,  and  the  Morpeth 
branch.  No  reference  was  made  to  the  Longhirst  branch. 
It  further  recited  that  the  said  railways  and  works  were 
intended  to  be  made  to  a  great  extent  upon  lands  belong- 
ing to  Lord  Hastings,  and  that  the  company  had 
applied  to  him  to  make  to  them,  in  the  event  of  the 
passing  of  the  said  Bill,  a  grant  of  waj'-leave  over  his 
lands  through  which  the  said  railways  were  intended  to 
be  made.  Then  followed  a  covenant  by  Lord  Hastings 
and  the  company,  that  after  the  passing  of  the  Bill 
Lord  Hastings  would  grant  and  the  company  would 
accept  a  grant  of  way-leave  over  such  portion  of  the 
lands  of  Lord  Hastings  as  were  thereinafter  mentioned, 
which  said  grant  of  way-leave  was  agreed  to  be  in  the 
form  of  a  le^ise  as  thereinafter  set  forth.  The  said  form 
of  lease  which  was  then  set  forth  reserve  1  as  was 
reserved  by  the  in  lanture  hereinbefore  mentioned  of 
May  20,  1853,  rents  calculated  at  the  rate  nf  5s.  per 
ten  of  ooals,  &c.,  passing  along  the  said  railways  and 
not  comprised  in  the  subsequent  reservations,  and  at  the 


!  rate  of  Is.  3d.  per  ten  of  coals,  &c.,  conveyed  from 
the  coalfield  situate  northward  of  the  8eaton  Delaval 
estate  to  Blyth  over  the  Bedlington  branch.  Bat  in 
addition  to  the  said  rents  of  58.  per  ten  and  Is.  3d.  per 
ten  reserved  by  the  earlier  indenture,  the  agreed  form 
of  lease  also  reserved  a  rent  calculated  at  the  rate  of  Ss. 
per  ten  on  coals,  &c.,* conveyed  over  any  part  of 
the  railways  comprehended  in  the  Blyth  and  Tyne  Rail- 
way Consolidation  and  Extensions  Act,  1854, and  shipped 
at  the  Port  of  Blyth  (other  than  coals,  kc. ,  comprised  in 
the  reservation  of  Is.  3d.  for  coals,  &c.,  carried  over  the 
Bedlington  Branch).  The  appellants  contended  that 
the  tme  construction  to  be  put  upon  the  reservation  of 
the  rent  of  3s.  in  the  itidenture  of  May  18,  1854,  was 
that  in  resi)ect  of  coals,  &c. ,  conveyed  ovex  any  part  of 
the  lailways  comprehended  in  the  Act  of  1854  for 
shipment  at  the  Port  of  Blyth  and -passing  over  the 
lands  of  the  respondent,  but  not  otherwise,  the  company 
were  liable  to  pay  a  rent  of  38.  per  ten  instead  of  58. 
per  ten  as  provided  by  the  earlier  indenture  of  May  20, 
1853.  It  was  admitted  that  the  rent  of  3s.  applied,  and 
had  always  been  treated  as  applying, to  the  main  railway 
as  well  as  to  the  branches  authorized  by  the  Acts  of 
1853  and  1854.  The  respondent  now  contended  that 
the  appellants  are  liable  to  pay  the  3s.  rent  on  all  coals, 
&c.,  conveyed  over  any  part  of  the  said  railways  for 
shipment  at  the  port ,  of  Blyth,  whether  passing  over 
lands  of  the  respondent  or  not.  For  a  period  of  upwards 
of  40  years  dating  from  the  year  1854— the  date  of  the 
execution  ot  the  said  indenture — ^the  respondent  had  not 
nor  had  any  of  his  predecessors  in  title  ever  claimed,nor 
had  the  appellants  or  their  predecessors  in  title  ever 
paid,  the  rent  of  3s.  per  ten  or  any  other  rent  of  any 
kind  in  resi>ect  of  coal,  &c.,  whether  conveyed  to  Blyth 
or  elsewhere,  which  did  not  pass  over  some  part  of  the 
respondent's  lands,  although  rent  had  been  regularly 
claimed  and  paid  upon  all  coal  which  had  passed  over 
any  land  of  the  respondent.  Blr.  Justice  North  decided 
in  favour  of  Lord  Hastings,  and  his  judgment  was 
affirmed  by  the  Coart  of  Appeal.  The  a^ipeal  was  heard 
on  March  22,  when  judgment  was  reserved. 

Mr.  Bwinfen  Bady,  Q.C.,  Mr.  Astbnry,  Q.C.,  and 
Mr.  Mackamess  were  for  the  appellants  ;  Mr.  Eve, 
Q.C.,  and  Mr.  George  Henderson  for  the  respondent. 

The  LoBD  Chancellor,  in  moving  that  the  appeal  be 
dismissed,  said  : — In  this  case  I  think  the  whole 
question  turns  upon  a  very  few  words  to  be  found  in 
the  instrument  under  construction.  A  variety  of  cir- 
cumstances have  been  insisted  upon  to  alter  the  con- 
strnction  which  the  words  themselves  naturally  bear, 
but  I  am  unable  to  see  that  either  in  the  langxuge  used 
or  on  the  construction  of  the  whole  instroment  there  is 
any  room  for  doubt.  The  chief  argument  used  to  give 
an  unnatural  construction  of  the  words  is  that  the 
parties  have  so  acted  during  a  period  of  40  years  that 
the  only  reasonable  inference  to  be  derived  from  their 
conduct  is  that  they  have  understood  and  acted  on  their 
bargain  in  a  sense  different  from  that  which  the  words 
themselves  convey.  I  am  of  opinion  that  if  this  could 
be  truly  asserted  it  is  nothing  to  the  purpose.  The 
words  of  a  written  instrument  must  be  construed 
according  to  their  natural  meaning,  and  it  appears  to 
me  that  no  amount  of  acting  by  the  parties  can  alter  or 
qualify  words  which  are  plain  and  onambiguoos.  So  far 
as  I  am  aware  no  principle  has  ever  been  more 
universally  or  vigorously  insisted  upon  than  that  written 
instruments,  if  they  aie  plain  and  unambiguous,  must 
be  construed  according  to  the  plain  and  anambigaona 
language  of  the  instrument  itself.  More  than  100 
years  ago  a  case  arose  in  the  Court  of  Queen's  Bench 
('*  Clifton  v.Walmisley,"  5  T.R.,  564), in  which,  nmder 
a  demise  of  certain  coal  mines,  the  lessee  had  covenanted 
to  pay,  among  other  rents  and  royalties  reserved,  one 
half  share  of  all  snoh  sum    or  sums  of  money  as  any  of 
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the  coal  to  be  gotlen    by    Tirtue    of   the  said  iDdenture 
should  sell  for  at  the  pit  moath.    At  the  time  when  the 
covanant     was     drawn,    all     the     coal     was   sold   at 
the   pit's   month,  bat     after   that    time   a   canal   had 
been   made   and   an    opportunity     afforded    of    carry- 
ing the  coal    to   a    more    distant    market,  where  it  was 
sold   at   an     enhanced     price.    For   a   period    of    ten 
years  the  lessee  had  paid    to   the  lessor  the  half  of  the 
enhanced  price    when    the   coal  was  sold  at  the  distant 
market,  and    the    same  line  of  argument  was  presented 
in  that  case  which    has   been  out  before  your  Lordships 
here.     It  was  said  that    the  circumstances  showed  what 
the    real    meaning    of    the    parties    must    have  been — 
nsmely,  that    the    lessor    should  receive  one-half  of  the 
price  which  the   coal    produced    in    the    market,  and  it 
was  urged  that    the    course    would    not    tie    down  the 
parties  to  the  mere  words    but  would  look  to  the  mean- 
ing that  for  a  period    of  ten  years  the  parties  had  acted 
on  that  view  of  the  contract,  and    whether  the  coal  was 
sold  further    from    the    pit    or    nearer    to  it  could  not 
X)ossibly  vary  the  real  right  of    the    parties.    The  Court 
rejected  the    evidence    and    held    that  the  covenant  not 
being  ambiguoos    in    its    terms    could  not  be  explained 
in  the  way  suggested.     It  certainly,  in  that  case,  could 
not  have   been   much    matter    of    doubt  that  what  the 
Xiarties  really    had    in    their    mind,  if    one  had  been  at 
liberty  to  reject   the    words    of    the    covenant  or  treat 
them  as  ambiguous,  was   that   the    lessor  should  obtain 
one-half  of  the  selling  price  of  the  coal.    As  was  argued 
by  the  learned  oonnsel    in  that  case  it  was  very  difficult 
to  conceive    any    hypothesis   upon    which  a  distinction 
ahoold  have  been  insisted    upon   as  to  the  place  of  sale. 
It  may  be  that    in    particular  instances  an  adherence  to 
the   letter    of   a   contract    may    produce    an   apparent 
injustice,  bat   a   different   rule    would    render  all  con- 
tracts uncertain    and    would    produce    much  graver  in- 
justice.  And  in  the  ease  of  the  **  Tmstees  of  the  Clyde 
Navigation    v.    Laird    '*-  (8    App.    C&s.,    A68)    Lord 
Blackburn  says  :— **  Bat  thnngh  I  think  the  reasonable- 
ness of  a  scheme   is   a    very   good    reason  for  thinking 
that  the  Legislature  might  have  wished  to  adopt  it,  and 
therefore  for  constming    words  as  showing  an  intention 
to  carry  it  out,  if  the  words  osed  will  bear  such  a  sense, 
it  affords  no  justification  for  introducing  new  words,  or 
construing  the  words  used  in    a  seiyie  which  they  cannot 
bear,  and  I  find  no    words    in   thU  Act  of  1858  capable 
of   bearing    a   meaning    which    would    show   that    the 
Legislature  intended  this    reasonable  scheme.     I  equally 
fail  to  see  words    indicating    an  intention  to  make  this, 
perhaps  not  unreasonable,  exemption   from    the  general 
rate  if  it  were  imposed."    Now    the  facts  out  of  which 
this  case  arises   are   simple   enough.     In   May,    1853, 
Lord  Hastings  granted    certain   way-leaves  to  a  railway 
company,  and    without   going    very    minutely  linto  the 
terms  of  the  instrument  in  question,  it  is  enough  to  say 
that  the  way-leave  then  granted  or  agreed  to  be  granted 
was  a  way-leave  by  which,  upon  certain  terms,  the  coal 
going  over  any  part  of   the   railway  which  crossed  Lord 
Hastings's  land  should  pay    certain  rates.     It  cannot  be 
denied  that   in    this   agreement   the  sole  right  of  Lord 
Hastings  was  to  claim   in  respect  of  railway  or  parts  of 
railways  conveying   coal   through  or  over  his  own  land. 
Bat  the   agreement   of    May,    1854,  is   the  instrument 
npon  which  the  question  arises.    Certain  way-leaves  and 
rights  in  respect  of  them  are  granted  by  Lord  Hastings, 
and  the   whole    qneation   is  whether  in  this  instrument, 
like  that  of  1853,  the    right   to]  get   rents  J^r^iinQsJs 
dependent   upon    whether    the   coal    carried"  is'^arried 
through  or  over  any  part  of. Lord  Hastings's  land.    Thus 
appellants  mek  to  limit   it    by   siiggesting  that  the  real 
meaning  of  the  words  usedlmusflbe  read  by  the  li#ht  of 
the   earlier   agreement,    in    which,  undoubtedly,    Lord 
Hastings's  rights  were  limited  to  coal  carried  over  some 
portion  of  his  land.    Bat_I   ant  very  clearly  of  opinion 


that  no  such  limitation   can  be  imported.    I  agree  with 
the  Master  of  the  Rolls    that  the  clause  under  construc- 
tion is  clear  and  unambiguous.    It   does   not  deny  that 
the  language  of   the    covenant— namely,  "  the  railways 
comiarehended  in  the  BIyth  and  Tyne  Railway  Consolida- 
tion and  Extension    Act,  1864,"  is   conclusive    against 
the  appellants,  unless    chese    words  can  be  used  in  some 
different  sense,  and  I  am  wholly  unable  to  see  how  they 
can  be.    The   coal   in    respect    of  which  way-leave  rent 
has   been   charged,   and   which   has  not  been  paid,  un- 
doubtedly  did    pass    over     railways   comprehended    in 
this  description,  and  it  is  sought  to  qualify  the  rights  of 
Lord  Hastings  under  this  instrument  by  three  considera- 
tions.    (1)  It  is  said  that    it  is    unreasonable  that  Lord 
Hastings   should    receive    way-leave   rent    in  respect  of 
coal  passing  over  a    railway  or   part  of  a  railway  which 
was   not    on    Lord    Hastings's  land.      But    it  is  a  very 
familiar    thing    that  in    granting    similar   rights  a  pro- 
prietor will  protect    himself    against    an    evasion  of  the 
obligation   by    a    railway    company   to    guard     against 
alternative  routes  by  which  when  a  railway  company  has 
obtained,  so  to  speak,  the  key  of   the    situation    it  may 
render  a    reservation    of    rents   for    way-leave  of  little 
value.      Next  it  is  said    that  the  instrument  reserves  no 
rights  of  inspectiun  or  right  to  account, whereas  such  rights 
are  expressly  given  in  respect  of  such  portions  of  the  rail- 
way as  pass  over  Lord  Hastings's  land,  and  this  is  true. 
But  though  it  may  go  to  show  the  bad  drafting  which  the 
tvppellants    so   strongly  insist  on,  I  am  wholly  at  a  loss 
to  see  that  the    absence    of    such    provisions    can  affect 
the  plain  and  unambiguous    words    in  which  the  obliga- 
tion   to    pay    is    created.     The    next    argument    is  the 
practice  which  has  prevailed    for    40    years  between  the 
parties,  which,  it  is  said,  is  inconsistent  with    the    only 
sense    in    which    the    words  creating  the  obligation  can 
be   imderstood.     I    think    the    argument  is  overstated, 
since    there    may   have  been  circumstances  which  caused 
one  particular  pit,  which  was  undoubtedly  comprehended 
within    the    language    of  the  covenant,  not  to  be  called 
upon  to  pay.     That   question   has  neither  been  litigated 
nor  inquired    into,    and    I    am  not  at  liberty  to  inquire 
into  it,  but  whatever  may  be  the  history  of  it,  it  cannot 
affect    the    generality    of    the  covenant  to  be  construed 
between  these  parties,    whatever   may    be    the  rights  of 
the  proprietors  of    the  particular   colliery.    What    those 
circumstances   were   and   how  it  happened  that  the  coal 
carried  from  the  pit  over    part    of    the    designated  lines 
was  not  charged  for  I  do  not  kuow,    nor  am  I  at  liberty 
to  conjecture.      It   may    be  that  circumstances  peculiar 
to    itself,    or   agreement    with  the  owners  of  it,  caused 
this  omission,   but  now  that  an  alternative  line  has  been 
created  by  legislation,   it  is  difficult  to  see  what  relation 
that   immunity   has   to    the  claim  in  respect  of  the  coal 
carried  by  that  alternative  line.    But,  in  truth,  I  do  not 
think  I  have  any  right    to   know    what  the  parties  have 
done.      I    think   in    strictness    the   course   they   have 
pursued  is  not  evidence.    I    think   the  true  view  is  that 
laid  down  by  Lord  Kenyon  in  1794,  and  I  have  no  right 
to   constiue   the   Covenant   now   questioned   differently 
from  the  mode  in  which    I    should   have  construed  it  if 
the  controversy  bad  arisen  the  day  after   the   agreement 
had  been  executed.    For   these  reasons  I  must  adhere  to 
the  judgment  given   by   Mr.    Justice   Byrne  and  by  the 
Court    of  Appeal,  and    move,  your  Lordships,  that  this 
appeal  be  dismissed  with*costs. 
The  other  noble  and  learned  Lords  concurred. 


Court  of  Appeal  ^Collins,  Vauffhan  )  1000 . 

Williams,  and  Bomer,  L.J  J.)      j  April  6. 

WBIOHT   V.  JOHir   BAG N ALL   AND  SONS  (LIMITED).* 

Master  and  servant — Master's   liability  to   ser- 
vant— Time  within  which  to  make  claim  for 
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compensation — Waiver   by  employers — ^Work- 
men's Compensation  Act,  1897. 


This    WM    an    appeal    from    the  award  of  the  Deputy 
Judge  of  the  Walsall  County  Court  under  the  Workmen's 
Compensation     Act,     1897.      The     appellant,    George 
M'right,    was   a    wagoner    in    the   employment    of    the 
respondents,  John  Bagnall  and  Sons  (Limited),  who  were 
iron  manufacturers   at   West  Bromwich,  and  on  Novem- 
"ber  23,  1898,    he    received  personal  injuries  by  accident 
arising  out  of  and-  in  the  course  of  his  employment.     He 
was    taken    to    the   hospital    suffering    trom  permanent 
injuries.    At   the    time    of   the  accident  his  wages  were 
21s.  a  week.     On   November    26,    1898,  the  appellant's 
wife    saw    the    respondents'    ledger  clerk,  who  told  her 
to    get   a   note   from  the  hospital  and  bring  it  in  three 
weeks'  time  to  the  works,    when    her  husband  would  be 
•*  due  for  compensation,"    and    that    she  would  **  pick 
up  ' '    half    his    wages.    At    the  end  of  the  three  weeks 
she   went   with   the   hospital    note    to    the  works,  and 
received    10s.    6d.,    and     from     that    time   either   the 
appellant    or   his    wife    continued    to    receive  that  sum 
each  week  until  September    6,    1899,    either   from    the 
respondents  or   from   the  insurance  company  with  whom 
the  respondents  were  insured.    About  Easter,  1899,  the 
appellant   saw   the  respondents'  manager,  when  an  offer 
of  £15  was  made  to  him  as  compensation,  *'  to    set  him 
np  in  a  little  business, "    but    the    appellant   refused  to 
take  it.    The    manager   told  him  to  go  home  and  talk  it 
oTer    with   his    wife.      A     few     days   afterwards     the 
appellant  saw  the  manager    again,    when    the    appellant 
uaid  that  he  would  take  £200.    The  manager  said,  **  If 
you    talk    aoout    £200    Sire    will    go    to  the  Court  with 
you."  At  Whitsuntide  the  manager  offered  the  appellant 
£30,  saying  that  he  thought  that  the  insurance  company 
would  give  that  amount.    The    weekly  payments  having 
stepped   on    September    6,    1899,    the  appellant  filed  a 
request   for   arbitration     to     assess   the    compensation 
l>ayable    under    the    Act    of  1897.    The  respondents,  in 
their  answer,  took  the  objection  that  the  claim  for  com- 
])ensation  was  not  made    within    six   months   from    the 
occurrence    of   the  accident,    as  required  by   section  2, 
subsection    1    of    the   Act.     The  Deputy   County  Court 
Judge  held  that  *  *  the  claim  for  compensation  * '    meant 
the  filing  of  the  request  for  arbitration,  and  that,  there- 
fore,   the   applicatian    was    out    of  time.    With  regard 
to  the  question  of  waiver,    he    said  that  the  payment  by 
the    respondents    to    the    appellant    each    week    up    to 
September    6,    1899,    of    the    exact   sum    to  which  the 
api)ellant   was   entitled    under    the    Act,    and  the  com- 
mencing of  such  payments    at    the  time  required  by  the 
Act,  were  calculated  to  make  the  appellant  believe  that 
he  was  receiving  these  payments    by    virtue    of    the  Act 
and  to  lull  him    into    a  state  of  false  security  ;    but,  on 
the    other    hand,    the   appellant   should  have  known  his 
rights   under    the    Act,    and    if    he  thought  that  he  had 
arrived  at    an    arrangement    with    the    respondents,    he 
should    have    got   them  to  enter  into  a  memorandum  of 
agreement  embodying  the  terms  of  the  arrangement,  and 
registered    the   memorandum.    He    did    not   think  that 
the    respondents   could    be    said    to    have    waived    any 
defence    they    might   have  on  account  of  the  lateness  of 
the  appellant's  claim.    With   regard    to    the  question  ef 
estoppel,  he  did  not  think  that  the  respondents'  conduct 
could    dispense   with   the    requirements    of  the  statute. 
The  language  of  section  2,  subsection    1  was  peremptory, 
that  proceedings  **  shall  not  be  maintainable  "  unless  the 
claim  for  compensation  were  made    within    six   months. 
He  accordingly  held  that  the  appellant  was  not  entitled 
to  compensation,    and   made   an  award  in  favour  of  the 
respondents.      Since     the    hearing   before   the   Deputy 
County  Court '  Judge   the   Court   of   Appeal   decided  in 
•*  Powell   V,    Main   Colliery   Company  (Limited)  "  (IC 


The  Timet  L.R.,  282)  that  *•  the  claim  for  compensa- 
tion," which  was  required  by  section  2,  subsection  I 
to  be  made  within  six  months  after  the  accident,  meant 
the  filing  of  the  request  for  arbitration.  The  decision  of 
the  Deputy  County  Court  Judge  up«n  that  point  was, 
therefore,  not  sought  to  be  disturbed. 

Mr.  DlSTUBNAL,  for  the  appellant,  contended  that 
the  respondents,  by  their  conduct,  had  waived  the 
making  of  the  claim  for  compensation  within  the  six 
months.  There  was  nothing  in  law  to  prevent  the 
respondents  from  waiving  their  right  to  take  the 
objection  that  the  claim  was  not  made  within  the  six 
montl^s.  The  facts  showed  that  it  was  inequitable  to 
allow  the  respondents  to  set  up  the  objection.  The 
limitation  of  time  in  section  2,  subsection  1  of 
the  Act  affected  the  remedy,  like  the  Statute  of  Limita- 
tions, ard  did  not  bar  the  right.  Further,  the  respondents 
were  estopped  by  their  conduct  from  denying  that  pro- 
ceedings to  assess  comjpensation  had  been  commenced 
within  the  six  months. 

Mr.  W.  F.  Ceaibs,  for  the  respondents,  contended 
that  there  oould  be  no  estoppel  preventing  them  from 
setting  up  the  limitation  of  time.  The  respondents 
might  waive  the  objection  by  not  setting  it  up  in  their 
answer,  or  they  might  have  agreed  not  to  take  the 
objection.     The  facts  here  did  not  show  any  waiver. 

The  CouBT  allowed  the  appeal  and  remitted  the  caae 
to  the  Deputy  County  Court  Judge. 

Lord  Justice  Collins  said  that  the  Deputy  County 
Court  Judge  held,  as  he  (the  Lord  Justice)  read  his 
holding,  that  it  was  not  for  him  to  consider  whether 
the  circumstances  of  the  case  debarred  the  respondents 
from  raising  the  objection  of  the  lapse  of  time.  It 
seemed  to  his  Lordship  that  in  the  circumstances  of 
this  case  the  Deputy  Judge  was  wrong  in  holding  that 
as  a  matter  of  law  the  respondents  were  not  debarred 
from  setting  up  that  objection.  In  his  opinion  there 
was  evidence  before  the  Deputy  Judge  that  the  parties 
had  agreed  absolutely  that  there  was  a  liability  under 
the  Act  on  the  part  of  the  respondents  to  pay  compensa- 
tion, that  the  amount  alone  was  not  agreed  upon,  and 
that  the  appellant  had  the  right  to  go  to  arbitration 
for  the  purpose  of  having  the  amount  settled.  The 
weekly  payments  had  been  made  for  a  considerable 
time.  Then  the  question  arose  as  to  commuting  the 
weekly  payments  for  a  lump  sum.  Differences  arose  as 
to  the  amount,  and  the  respondents'  manager  said  that 
if  the  appellant  stood  out  for  so  large  a  sum  as  £200 
they  would  go  to  the  Court.  That  was  a  clear  recogni- 
tion of  the  jurisdiction  of  the  Court.  Upon  that  the 
appellant  forbore  from  taking  proceedings  to  have  the 
amount  of  the  compensation  assessed,  but  negotiated 
upon  the  question,  and  while  the  negotiations  were 
going  on  the  six  months'  limit  of  time  expired.  In  that 
state  of  things  there  was  ample  evidence  of  an  agree- 
ment that  compensation  was  to  be  paid,  the  only  ques- 
tion left  open  being  the  amount  thereof.  If  that  were 
made  out  the  respondents  were  not  in  a  position. to 
take  the  objection  that  the  six  months  had  expired.  In 
his  opinion  the  respondents  had  also  debarred  them- 
selves, by  treating  the  question  as  still  open  to  nego- 
tiations and  leading  the  appellant  to  act  on  that  view, 
from  taking  the  objection.  In  his  opinion  there  was 
ample  evidence  upon  which  the  Deputy  Judge  might 
find  that  the  respondents  were  not  entitled  to  raise  the 
defence,  and  there  was  nothing  in  point  of  law  to  pre- 
vent the  Judge  from  so  finding.  The  case  most,  there- 
fore, be  remitted  to  the  Deputy  County  Court  Judge. 
The  appeal  would  be  allowed,  with  costs  here  and 
below. 

Lord    Justice     Vaxtghak    Williams    and    Lobd 
Justice  Romeb  agreed. 
Mr.  CBAIS8  said   that   initead  of  the  cafle  being  sent 
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)«ck  to    the    Deputy   County    Court    Judge  his  clients 
would  agi*ee  to  pay  the  appellant  10$.  6d.  a  week. 

[Solicitors — James  Mitchell,  for  Willcock  and  Taylor, 
Wolverhampton,  for  the  appellant ;  Morgan,  Price,  and 
Mewburn,  for  Hargreave  and  Heaton,  Birmingham,  for 
the  respondents.] 


Court  of  Appeal  (Collins,  Vaughan  1  1900. 

Williams,  and  Homer,  L.J  J.)   y  April  5. 

DAVIES  V.  BHVMXEV  IHOX   COMPANY  (LIMITED).* 

Master  and  servant — Master's   liability    to   ser- 
vant— ^Workmen's  Compensation  Act,  1897. 
Accident  li^ld  not  arising  out  of  and  in  course 
of  employment. 

This  was  an  appeal  fiora  the  award  of  the  Tredegar 
County  Couit  Judge  under  the  Workmen's  Compensa- 
tion Act,  1897.  The  appellant  was  a  collier  in  the 
employment  of  the  respondents, the  Rhymney  Iron  Com- 
pany, who  were  the  owners  of  a  colliery.  The  respond- 
ents owned  a  line  of  railway  about  one  and  n  quarter 
miles  in  length,  from  their  colliery,and  they  ran  a  train 
to  take  the  oollieis  from  their  work  in  the  colliery  to 
their  homes.  The  colliers  did  not  pay  for  the  use  of 
the  tiain,  and  it  was  at  their  option  whether  or  not 
they  used  it.  The  respondents  were  not  bound  to  cany 
the  men.  The  men  got  off  the  train  at  points  nearest 
to  their  homes,  the  train  stopping  for  that  purpose. 
The  appellant  was  going  home  by  the  train  on  March  6, 
1899,  and,  when  alighting  from  it  at  a  point  about' 
three-quarters  of  a  mile  from  the  colliery,  he  fell  and 
was  slightly  injured.  The  amount  of  the  compensation, 
if  any,  was  agreed  at  the  sum  of  £3  13s.  6d.  The  case 
was,  however,  important  as  a  test  case.  The  County 
Court  Judge  found  (1)  that  the  accident  did  not  arise 
out  of  and  in  the  course  of  the  appellant's  employment. 
He  found  as  a  fact  that  it  was  not  a  condition  of  the 
appellant's  employment  that  he  should  be  carried  to  and 
from  his  work  by  the  train,  and  that  the  respondents 
provided  the  train  as  a  convenience  only  for  theii  work- 
men, and  that  they  were  not  under  any  contract,  duty, 
or  obligation  to  provide  it.  He  also  found  (2)  that  the 
accident  did  not  happen  to  the  appellant  on  or  in  or 
about  the  mine,  the  accident  having  happened  at  a 
distance  of  three-quarters  of  a  mile  from  the  pit's 
mouth.  He  accordingly  made  an  award  in  favour  of  the 
respondents. 

Mr.  Brynmoe  Jones,  Q.C.,  and  Mr.  H.  Morgan, 
for  the  appellant,  contended  that  the  accident  arose  out 
of  and  in  the  course  of  the  appellant's  employment,  and 
that  the  employment  at  the  time  of  the  accident  was 
••about  "  the  mine  as  defined  by  section  75  of  the 
Coal  Mines  Regulation  Act,  1887,  which  was  incorpora- 
ted in  the  Workmen's  Compensation  Act,  1897,  by 
section  7,  subsection  2,  of  that  Act.  The  railway  was 
the  property  of  the  respondents  and  belonged  to  the 
mine.  It  was  adjacent  to  and  appurtenant  to  the  mine, 
and  was  used  in  connexion  with  their  mining  operations. 
They  referred  to  •*  Holness  v.  Mackay  "  (1899,  2 
Q.B.,  319)  ;  •'  Lowth  v.  Ibbotson  "  (1899,  1  Q.B., 
1,003)  ;  •'  Chambers  v.  WhitehaTen  Harbour  Commis- 
sioners "  (1899,  2  Q.B.,  132). 

Mr.  Ruegg-,  Q.C.,  and  Mr.  Anton  Bertram,  for  the 
respondents,  were  not  called  upon. 

The  CouBT  dismissed  the  appeal. 

LoBD  JirsTiCE  Collins  said  that,  In  his  opinion, 
upon  the  findings  of  the  County  Court  Judge,  the  acci- 
dent did  not  arise  out  of  and  in  the  coarse  of  the  appel- 
lant's employment.  The  appellant  had  left  his  place  of 
work  and  had  availed  himself  of  the  facilities  given  by 
the  respondents  to  go  home.    He  went  home  by  a  route 
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which  he  was  not  bound  to  take.  He  was  under  no 
duty  to  the  respondents  at  the  time  of  the  accident, 
and  in  no  senne  could  the  accident  be  said  to  have  been 
connected  with  his  employment.  'ITie  County  Conrt 
Judge  was,  therefore,  right.  It  was  not  necessary  to 
express  an^  opinion  upon  the  other  point  dealt  with  by 
the  County  Court  Judge,  but  he  could  see  no  reason  to 
differ  fiom  him  upon  that  point  either. 

LoBD  Justice  Vaughan  Williams  and  Lobd 
Justice  Romeb  agreed. 

[Solicitors — Holt,  Beever  and  Co.,  for  Daniel  Evans, 
Brecon,  for  the  appellant ;  H.  P.  Beecher,  for  Vaizey 
Simons,  Pontypridd,  for  the  respondents.] 


Chan.  Div.       |  1900. 

(Farwell,  J.)      \  April  5. 

DIXON    v.    KENNAWAY   AND   CO.    (LIMITED).* 

Company — Shares — Transfer  of  Shares — ^Estoppel 
— Share  certificates. 


In  this  action  the  plaintiff,  Elizabeth  Rebecca  Dixon, 
claimed  a  declaration  that  she  was  entitled  to  certain 
shares  in  the  defendant  company,  together  with  the 
dividends  accrued  thereon,  or  for  damages. 

Mr.  Badcock,  Q.C.,  and  Mr.  T.  Ribton  appeared  for 
the  plaintiff  ;  and  Mr.  Bramwell  Davis,  Q.C.,  and  Mr. 
Kenyon  Parker  for  the  defendant  comiiany  and  the  other 
defendant,  Charles  Halford  Thompson. 

Mr.  Badcock,  in  opening  the  case,  said  that  the  de- 
fendant company  was  formed  in  1892  to  take  over  a 
wine  and  spirit  business  at  Exeter.  The  capital  of  the 
company  was  £100,000  in  10,000  sharea  of  £10  each,  of 
which  6,000  were  preference  and  5,000  ordinary  shares. 
The  defendant  Colonel  Thompson  was  chairman  and  one  of 
the  managing  directors  of  the  company,  and  to  him,  as  a 
vendor,  had  been  allotted  338  fully  paid-up  ordinary 
shares,  numbered  1  to  333.  The  company  appointed  a 
man  called  Liddell,  who  was  a  stock  and  share  broker 
in  Exeter,  as  their  secretary.  Colonel  Thompson  from 
time  to  time  employed  Liddell  to  sell  certain  of  the 
333  shares  that  had  been  allotted  to  him,  and  snch 
shares  were  sold  either  by  Liddell  or  by  one  of  his  two 
clerks,  who  were  named  Pitman  and  Clarke  respectively, 
ostensibly  as  vendor,  but  really,  as  the  plaintiff  sub- 
mitted, as  agent  for  Colonel  Thompson.  In  January, 
1897, the  plaintiff  bought  from  Liddell  30  ordinary  shares 
in  the  defendant  company  for  the  sum  of  £324  18s.  The 
transfer  purported  to  be  a  transfer  by  Pitman  to  the  plain- 
tiff, but  the  space  where  the  numbers  of  the  shares  should 
have  been  inserted  was  left  blank.  The  transfer  was 
brought  before  a  board  meeting  on  March  4,  at  which 
Colonel  Thompson  presided,  and  was  duly  passed,  and 
the  plaintiff  subsequently  received  a  share  certificate, 
under  the  defendant  company's  seal,  certifying  that  she 
was  the  holder  of  30  shares,numbered  115  to  144,  being 
part  of  the  shares  allotted  to  Colonel  Thompson. 
Dividends  were  paid  to  the  plaintiff,  and  her  name 
remained  on  the  company's  register  down  to  the 
happening  of  the  events  which  gave  rise  to  the 
present  action.  In  June,  1898,  Liddell  absconded, 
having  never  accounted  for  the  £324  18s.,  and 
in  March  of  the  following  year  the  defendant  com- 
pany instrueted  a  firm  of  accountants  to  investi- 
gate the  dealings  with  the  shares  of  the  company  and 
asceitain  what  irregularities  had  been  committed.  In 
consequence  of  the  report  made  by  the  accountant  the 
defendant  company  in  April,  1899,  refused  to  recognize 
that  the  plaintiff  was  entitled  to  any  shares,  and  de- 
manded the  return  of  the  share  certificate,  which,  of 
course,  was  refused.  The  plaintiff  had  also  an  alter- 
native claim.     It  appeared  that   Pitman  was  still  regi- 

*Beported  by  W.  H.  Pokter,  Esq.,  Barrlster-at-Law. 


Digitized  by 


Google 


3ao 


The  Times  Law  Aeports. 


Vol.  XTi. 


stered  in  the  company's  books  as  the  holder  of  two 
ordinary  shares,  numbered  2,296  and  2,297  ;  and  if  the 
plaintiff  failed  as  regards  the  30  shares  she  submitted 
that  she  was  entitled  to  those  two  shares,a9  the  transfer 
had  been  executed  by  Pitman.  The  report  maie  by  the 
Accountant  would  leveal  many  irregularities  and  would 
show  that  on  one  occasion  at  least  Colonel  Thompson 
transferred  shares  to  a  clerk  of  Liddell's  long  after 
they  had  actually  been  transferred  to  a  purchaser  by 
the  clerk.  In  fact  it  would  appear  that  the  company 
undertook  to  accept  transfers  without  the  shares  being 
numbered,  and  then  selected  and  allocated  the  shares  to 
be  issued  to  the  purchaser.  In  any  case  the  share  certi- 
ficate issued  to  the  plaintiff  was  priifui  facie  evidence, 
under  section  31  of  the  Companies  Act,  1862,  that  she 
was  the  holder  of  30  share?.,  and  the  onus  was  on  the 
defence  to  prove  that  she  was  not  entitled  to  them. 

Mr.  Bbamwbll  Davis,  for  the  defendants,  said  that 
the  action  raised  the  qaestion  which  of  two  innocent 
parties  was  to  suffer  for  the  fraud  of  a  third  party. 
The  plaintiff  had  no  cause  of  action  against  Colonel 
Thompson  either  by  contract  or  estoppel.  She 
had  no  transfer  from  any  one  entitled  to  sell.  Colonel 
Thompson  had  never  parted  with  the  30  shares.  He 
never  employed  either  Liddell  or  Pitman  to  sell  them, 
and  he  had  always  received  a  dividend  on  them.  The 
dividends  to  the  plaintiff  had  been  paid  by  Liddell.  As 
against  the  company  the  authorities  showed  that  the 
only  ground  of  action  was  estoppel,  and  to  prove 
estoppel  the  plaintiff  must  prove  that  since  acquiring 
the  shares  she  had  in  some  way  altered  her  position 
either  by  selling  or  mortgaging  them.  The  plaintiff, 
however,  still  held  the  share  certificate. 

Colonel  Thompson, examined  by  Mr.BBAUWKLL  Davis, 
said  that  Liddell  bought  and  sold  shares  in  the  company 
for  his  own  clients.  In  March,  1897,  he  did  not  know 
that  Pitman  was  Liddell's  clerk.  Until  June,  1898, 
the  company  had  absolute  confidence  in  Liddell.  If 
Liddell  said  that  the  transfers  were  correct  the  board 
passed  them,  and  did  not  examine  the  books  in  order  to 
verify  them.  Witness  employed  Liddell  to  sell  shares 
for  him,  and  gave  fakn  a  limit  as  to  what  he  would  take 
for  them.  He  had  never  authorized  him  to  sell  the  30 
shares  in  question,  nor  had  he  empowerel  Pitman  to 
execute  a  transfer.  He  knew  nothing  of  the  dividends 
being  sent  to  the  plaintiff. 

Cross-examine!  by  Mr.  Badcock.— There  was  a 
running  account  between  witness  and  Liddell  for  the 
sale  of  shares.  He  did  not  remember  transferring  a 
preference  share  to  a  clerk  of  Liddell's  which  had  been 
transferred  by  the  derk  to  a  parchaser  some  months 
before.  So  far  asJie  remembered,  he  never  refused  to 
sign  anything  that  Liddell  asked  him  to  sign.  All  he 
«ared  about  was  to  get  a  proper  price  for  his  iharee. 
He  had  implicit  confidenee  in  Liddell. 

Other  evidence  saving  been  given  for  the  defence, 
Mr.  Bramwkll  Davis  submitted  that  if  the  plaintiff 
had  any  remely  at  all  she  was  only  entitled  to  damages. 
He  cited  the  following  cases  : — ••  Bimm  v.  Anglo- 
American  Telegraph  Company  "  (5  Q.B.D.,  188), 
*•  F<»ster  V.  Tyne  Pontoon  and  Dry  Docks  Company  •' 
<63  L,J„  Q.B.,  50),  •♦  Knights  v.  Wiffen  "  (L.R., 
5  Q.B.,  660),  '*  Balkis  Consolidated  Company  v. 
Tomkinson  "  ([1893]  A.C.,  396),  ••  Bishop  v.  Balkis 
Consolidated  Company  "  (25  Q.B.D.,  77). 

Mr.  Pitman,  examined  by  Mr.  Badoock,  said  that  he 
received  £1  a  week  as  Liddell's  clerk.  He  had  never 
had  any  private  means.  He  signed  the  transfer  by 
Liddell's  orders. 

Mr.  Badcock  contended  that  Colonel  Thompson  was 
either  the  undisclosed  principal  of  Liddell  or  was 
e^opped  by  his  conduct  from  setting  up  a  title  to  the  SO 
shares.    The  company  also  was  estopped,  and  in  support 


of  this  argument  he  referred  to  **  Oarr  v.  London 
and  North- Western  Railway  Company  **  (L.R.,  10  C.P. 
307)  and  '»  Bloomenthal  v.  Ford"  ([1897]  ,A.C., 
156). 

Ms.  Justice  Fab  well,  after  stating  the  facts,  said 
that  the  plaintiff  set  up  two  claims— the  first  against 
Colonel  Thompson  and  the  second  against  the  company.  As 
regards  Colonel  Thompson,  who  had  given  his  evidence  in 
a  very  straightforward  manner,  the  plaintiff  contended 
that  he  could  not  be  heard  to  say  that  the  shares  were  not 
hers  on  the  groxmd  that  he  was  either  the  principal  of 
Liddell  in  the  transaction  or  was  estopped  by  his  con- 
duct. It  was  true  that  Liddell  had  some  sort  of 
general  authority  to  sell  shares  for  Colonel  Thompson, 
but  Liddell  had  no  authority  to  execute  a  transfer  of 
those  30  shares,  and,  in  fact,  had  not  executed  any  such 
transfer.  There  was  no  evidence  to  show  that  Liddell 
was  acting  as  Colonel  Thompson's  agent  in  this  matter, 
and  he  couLl  not  hold  that  a  general  authority  went  so 
far  as  to  make  him  liable.  Then  was  Colonel  Thompson 
estopped  by  his  conduct  P  He  thought  not.  Toe 
Colonel  did  not  sign  the  plaintiff's  certificate  and  could 
not  be  fixed  with  knowleJge  that  the  shares  mentioned 
in  it  were  his.  In  his  Lordship's  opinion  it  was 
not  the  duty  of  the  directors  to  inspect  every  share 
certificate  and  see  that  it  corresponded  with  what  was 
contained  in  the  books  of  the  company.  The  plaintiff's 
claim  therefore  failed  as  against  Colonel  Thompson,  but 
he  could  not  acquit  him  of  negligence  in  the  way  he 
trusted  Liddell,  and  would  consequently  not  order  the 
plaintiff  to  pay  his  costs.  Then,  as  regards  the  claim 
against  the  company,  the  point  was  one  of  general 
interest.  Prima  facie  the  certificate  was  evidence  that 
the  person  named  therein  was  the  holder  of  the  shares 
specified,  and  a  certificate  was  an  estoppel  in  favour  of 
any  person  who  accepted  it  and  acted  upon  it.  He 
accept<)d  the  definition  of  estopi^el  given  by  Lord 
Blackburn  in  *•  Knights  v.  W'ffen,"  with  the  addition 
of  what  was  said  by  Mr.  Justice  Butt  in  **  Carr  r. 
London  and  North- Western- Railway  Company."  To 
prove  estoppel  the  plaintiff  must  show  that  she  had 
altered  her  position,  either  actively  by  selling  or 
mortgaging  the  shares  or  passively  by  resting  upon  the 
certificate  to  her  detriment.  It  was  clear  from  Pitman's 
evidence  that  the  plaintiff  could  not  have  recovered 
anything  from  him.  As  regards  Liddell  she  could  not 
have  recovered  as  against  him  at  the  date  of  the 
writ,  for  Liddell  was  then  bankrapt.  Could  she  have  re- 
covered if  she  had  sued  him  before  bankruptcy  or  before 
action  brought  ?  From  what  Lord  Blackburn  had  said 
in  '*  Knights  v.  Wiffen,"  and  Lord  Justice  Collins 
seemed  to  have  meant  the  same  thing  in  **  Foster 
V.  Tyne  Pontoon  and  Dry  Docks  Company,"  it 
was  for  the  defendants  to  prove  that  no  money 
could  have  been  recovered  from  Liddell.  That 
they  had  failed,  in  his  opinion,  to  prove.  Liddell's 
pass-books  had  been  put  in,  and,  though  they  showed 
that  at  times  his  account  was  overdrawn,  he  could 
not  say  that  Liddell  could  not  have  paid  if  the  plaintiff 
had  brought  an  action  against  him.  The  defendants  had 
relied  on  *'  Simm  v.  Anglo-American  Telegraph  Com- 
pany." But  that  was  a  different  case  altogether,  as 
the  transfer  was  forged,  and  it  was  resdly  a  case  of 
estoppel  against  estoppel.  He  held  that  in  the  present 
case  the  plaintiff  had  rested  to  her  detriment  on  the 
certificate,  as  the  time  had  gone  by  in  which  she  could 
bring  an  action,  with  any  hope  of  recovery,  against 
Liddell.  There  was,  therefore,  a  clear  estoppel  as 
regards  the  company  arising  out  of  the  certificate.  The 
company,  of  course,  could  only  pay  damages.  He 
would  order  them  to  pay  the  plaintiff  £324  18s. ,  with 
interest  at  the  rate  of  4  per  cent,  from  January  1, 
1898,  as  had  been  arranged  between  counsel.  The 
company  must  also  pay  the  plaintiff's  costs. 
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Judicial  Committee  of  tho  Privy  Council '\ 
(Lord   Halsbury.  L.C.,    Lords     Hob-  I  1900. 

nouM,    Macnaghten,    Morris,  Davej,  f        April  0. 
and  Dofrertton)  J 

SIMMS    AND    OTHIBS  V.    THX  BSOISTBAR  OF  PBOBATE.* 

Privy  Council  Appeals  —  South  Australia  — 
Bevenue — Succession  Duty — Evading  the  pay- 
ment of  duty — Succession  Duties  Act,  1893, 
sec.  27.  

This  was  an  appeal  from  a  decree  of  the  Supreme 
Court  of  South  Australia  of  December  20,  1898, reversing 
an  order  of  the  Right  Hon.  the  Chief  Justice  (Sir 
Samuel  Way). 

Mr.  Haldane,  Q.C.,  Mr.  Lawson  Walton,  Q.C.,  and 
Mr.  Vaughan  Hawkins  appeared  for  the  appellants  ; 
Mr.  Warmington,  Q.C.,  and  Mr.  Danckwerts,  Q.C.,  for 
the  respondent. 

LoBD  HOBHOITSE,  in  delivering  their  Lordships' 
judgment,  said  the  question  in  the  appeal  was  what 
amount  of  succession  duty  was  payable  to  the 
respondent,  representing  the  Crown,  from  the  estate  of 
William  Knox  Simms,  who  died  on  December  25,  1897, 
domiciled  in  South  Australia.  The  appellants  were 
entitled  imder  his  will  and  they  claimed  that  duty  was 
not  payable  in  respect  of  £200,000  which  the  testator 
had  covenanted  to  pay  in  1896.  The  res}X)ndent  con- 
tended that  the  testator's  covenant  was  made  with 
intent  to  evade  the  payment  of  duty,  and  that  under 
the  Succession  Duties  Act,  1893,  double  duty  was 
chargeable  on  that  sum.  On  September  26,  1892,  the 
testator,  who  had  been  a  brewer  in  Adelaide,  but  had 
retired  from  business,  made  his  will.  After  giving  some 
specific  properties  and  a  life  annuity  of  £2,000  to  his 
wife,  he  gave  his  residuary  estate  in  trust  for  his 
children  in  equal  shares.  As  to  the  shares  of  the 
daughters,  he  gave  the  income  to  the  separate  use  of 
each  for  life.  If  she  did  not  leave  issue  she  had  power 
to  dispose  of  her  share  by  will  ;  and  if  she  did  leave 
issue,  they  took  thu  share.  Further  trusts  were  declared 
in  favour  of  husbands  or  wives  of  all  his  children  on 
failure  of  the  prior  trusts.  The  present  Succession  Duties 
Act  received  the  Royal  Assent  on  October  25,  1893. 
It  superseded  the  previous  Act  of  1876,  and  it  imposed 
much  heavier  rates  of  duty — amounting  for  an  estate 
so  large  as  that  of  the  testator  to  an  increase  of  8  per 
cent.^Wlien  it  passed  and  up  to  the  time  of  the  testator's 
death  there  were  livinx  six  children  of  his,  three  sons 
and  three  married  daughters,  two  of  whom  had  living 
issue.  On  January  10,  1896,  the  testator  executed  a 
deed  poll  in  the  following  terms  : — **  Know  all  men  by 
these  presents  that,  in  consideration  of  natural  love  and 
affection,  I,  William  Knox  Simms,  of  Adelaide,  in  the 
province  of  South  Australia,  gentleman,  do  hereby 
covenant,  promise,  and  agree,  jointly  and  severally  with 
my  children  Alfred  Simms,  Harry  Simms,  Edward 
Bimms,  Louie  Colley,  Clara  Jane  Bonnin,  and  Eleanor 
Varley,  that  I  will  pay  to  them  the  sum  of  £200,000, 
such  sum  to  be  divided  between  them  in  equal  shares. 
And  1  further  covenant  and  agree,  jointly  and  severally 
with  my  said  children,  that  until  the  said  sum  of  money 
be  paid  and  divided  between  them  as  aforesaid,  or 
suitably  invested  on  their  behalf,  I  will  pay  to  them 
interest  thereon  at  the  rate  paid  by  the  Associated  Banks 
in  Adelaide  on  deposits  at  three  months,  provided  such 
interest  shall  not  be  less  than  at  the  rate  of  £1  10s.  per 
centum  per  annum,  such  payments  to  be  paid  and  pay- 
able quarterly  in  advance,  the  first  of  such  payments  to 
become  due  and  payable  on  January  1,  1896.  And  I 
declare  that  as  to  the  interest  accruing  due  to  my  said 
children  until  the  said  principal  sums  be  otherwise 
invested  I  will  pay  to  my  sons   as  they  may  direct,  but 

^Reported  by  W.  J.  Soulsbt.  Bsq.,  Barrister-at-Law. 


to  my  daughters  personally  or  into  their  fwpective 
banking  accounts  and  to  and  for  their  sole  and  separate 
use,  free  from  the  control  of  their  respctctive  hustiands. 
And  I  hereby  declare  that  I  will  pay  the  principal  suma 
due  to  such  of  my  daughters  as  have  issue  living  into 
tha  hands  of  my  said  sons,  Alfred  Simms  and  Edward , 
Simmd,  and  my  son-in-law,  Paul  Frederick  Banuin»  aa 
trustees  on  their  behalf,  to  invest  the  same  for  such 
daughters  for  life,  and  pay  the  annual  income  thereof 
to  them,  and  thereafter  to  divide  the  same  between 
their  respective  children  per  stirpes  and  not  per  capUa. 
And  I  hereby  acknowledge  and  declare  that  I  am  indebted 
to  my  said  children  in  the  said  sum  of  £200,000,  such 
principal  sum  to  be  utterly  irrespective  of  any  sum  I  may 
leave  to  them  under  my  will,  and  not  to  be  brought  into 
hotchpot  with  my  teetamentary  estate.  Inwitnens,"  &c. 
When  the  testator  died  no  part  of  the  £200,000  waa 
paid,  but  interest  thereon  at  1^  per  cent,  was  regularly 
paid  by  him  in  advance  to  the  six  children.  Xt  waa 
shown  that  he  received  about  3  per  cent,  on  his  invest- 
ment. As  nnder  his  covenant  he  paid  interest  one 
quarter  in  advance,  the  debt  was  not  payable  strictly 
on  demand,  bnt  it  was  payable  at  call,  varying  in  time 
from  three  months  down  to  a  day.  The  Chief  Justice 
said  that  1^  per  cent,  was  a  very  fair  rate  of  interest 
for  money  at  call  of  three  months,  un  the  testator's 
death  his  executors  claimed  to  treat  the  whole  sum  aa 
a  debt  and  to  deduct  it  from  the  estate  for  the  purpose 
of  ascertaining  the  amount  of  duty.  On  the  part  of  the 
Crown  it  was  not  disputed  that,  independently  of  the 
express  provisions  of  the  Succession  Duties  Act  with 
reference  to  gifts  made  prior  to  death,  the  eetate  waa 
entitled  to  that  deduction.  Deduotiog  the  £200,000, 
the  residuary  estate  had  been  found  to  amoont  to  up- 
wards of  £115,000,  on  which  duty  bad  been  paid.  The 
further  claim  of  the  Crown  was  founded  on  those  statu -> 
tory  provisions  which  imposed  duties  on  gifts  made  with 
intent  to  evade  duty.  In  the  Act  of  1876  there  were 
two  sections  bearing  on  the  question.  Section  14  enacted 
to  the  effect  that  if  a  deceased  person  had  made  a  gift 
of  property  with  intent  to  evade  the  payment  of  duty, 
and  such  property  were  in  the  bands  of  donees  or  of 
volunteers  claiming  imder  him,  it  shonld  for  the  pur- 
poses of  the  Act  be  deemed  part  of  the  property  of  the 
deceased  donor  ;  and  it  added  that  every  voluntary  gift 
made  within  on4  year  prior  to  the  death  of  the  donor 
should  be  presumed  to  be  made  with  the  intent  to  evade 
unless  she  contrary  be  proved.  The  same  section 
declared  that  any  voluntetry  gift  of  property  to  take 
effect  upon  the  death  of  the  donor  should  be  deemixl  to 
havo  been  made  with  intent  to  evade  payment  of  duty. 
It  also  contained  a  provision  makmg  donations  ffUiriia 
causa  part  of  the  property  of  the  donor.  Section  27 
corresponded  to  the  eighth  section  of  the  English  Succes* 
sion  Duty  Act  of  1853.  It  enacted  thfkt  where  any 
disposition  of  property  should  purport  to  take  effect 
presently,  but  by  some  secret  arrangement  capable  of 
being  enforced  in  a  Court  of  law  or  equity  the  bene- 
ficial ownership  should  not  hwia  fide  pass  according  to 
such  disposition,  but  should  in  fact  devolve  on  death, 
the  taker  should  be  deemed  to  acquire  the  property  aa 
a  succession,  and,  further,  that  where  any  disposition 
was  judicially  declared  lo  be  fraudulent  and  made  for 
the  purpose  of  evading  the  duty,  the  Court  might 
declare  a  succession  to  have  been  conferred  on  the  taker 
at  such  time  and  to  such  an  extent  as  it  should  think 
just.  Inhere  were  difficulties  in  construing  those  clauses, 
occasioned  probably  by  the  fact  that  the  Act  imposed 
two  sets  of  duties.  The  first  part,  in  which  section  14 
ooeorred,  related  to  probate  duties.  The  second  part,, 
in  which  section  27  occurred,  related  to  succession 
duties  imposed  by  section  SO  on  successions  as  defined 
by  section  21.  Section  14  made  the  property  given 
with  intent  to  evade  part  of  the  donor's  estate,  dearly 
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for  the  pnrpose  of  bringing  it  under  the  head  of  probate 
duty.  The  same  provision  would  appear  to  bring  the 
tame  property  within  the  definitions  of  section  21,  and 
so  make  it  liable  to  succession  duty,  if  it  were  not  for 
the  last  clause  of  section  27,  by  which  the  Court  was 
empowered  to  declare  a  succession  to  have  been  con- 
ferred after  it  had  declared  a  disposition  to  have  been 
fraudulent  and  made  for  the  purpose  of  evasion.  Mr. 
Justice  Bundey  laid  it  down  in  this  case  that  to  impose 
succession  duty  the  Court  must  find  fraud,  and  Mr. 
Justice  Boucaut  said  that  section  27  said  substantially 
that  an  attempt  to  evade  duty  was  a  frau<l.  That 
question  was  obscure,  but  it  was  clear  that  neither 
section  H  nor  27  was  framed  to  interfere  with  gifts 
taking  full  effect  in  privBinti,  except  in  the  one  case  of 
a  gift  made  within  a  year  of  the  donor's  death  ;  in 
which  a  positive  rule  was  laid  down  that  intention  to 
evade  should  be  presumed,  but  might  be  rebutted  by 
evidence.  Tn  the  Act  of  1893  matters  were  much  sim- 
plifled.  Only  one  duty — vis.,  succession  duty — was  im- 
posed. Section  14  ot  1876  disappeared  as  a  whole. 
Its  provisions  as  to  donations  ftwrtit  cau»a  were  the 
subject  of  a  separate  section  10  of  the  present  Act  ;  its 
provision  as  to  voluntary  conveyances  to  take  effect 
on  death  had  become  useless,  for  such  gifts  conferred  a 
succession,  and  the  object  of  imposing  probate  duty  had 
ceased  to  exist.  Its  provision  as  to  gifts  made  within  a 
year  prior  to  the  donor's  death  was  Bnperse<1ed  by 
sections  16  and  17  of  the  new  Act.  Section  16  declared 
that  a  deed  of  gift  should  mean  and  include  among 
other  things  every  non-testamentary  disposition  of 
«  property  containing  trusts  or  dispositions ^o  take  effect 
during  the  lifetime  of  the  donor.  It  was  enacted  by 
section  17,  '*  The  property  given  or  accruing  to  any 
person  under  any  deed  of  gift  shall,  in  the  event  of  the 
death  of  the  donor  within  three  months  from  the  date 
of  the  deed  of  gift,  be  chargeable  immediately  after 
such  death  with  succession  duty  according  to  the  scale 
in  the  third  schedule  hereto,  except  in  cases  of  death  by 
accident."  The  time  which  might  be  called  that  of 
probation  was  shortened  from  a  year  to  three  months, 
but  the  imposition  of  doty  was  made  a  positive  and 
peremptory  rule  of  law,  and  was  not  reached  by  the 
indirect  road  of  an  artificial  presumption  rebuttable  by 
evidence.  The  more  general  words  of  section  14  and 
the  whole  of  section  27  of  1876  were  Replaced  bv  sec- 
tiop  27  of  the  present  Act  as  follows  : — **  If  any 
person  has  made  or  shall  hereafter  make  any  convey- 
ance, assignment,  gift,  delivery,  transfer,  declaration  of 
trust,  or  other  non -testamentary  disposition,  whether  in 
writing  or  otherwise,  of  any  property,  real  or  personal, 
or  of  any  money  or  securities  for  money, or  has  given  or 
shall  give  any  mortii^age  or  encumbrance,  or  has  incurred 
or  shall  incur  any  debt,  with  intent  to  evade  the  pay- 
ment of  duty  hereunder,  such  disposition,  mortgage,  or 
encumbrance,  or  the  incurring  of  sach  debt,  shall  be 
deemed,  so  far  as  the  circumstances  will  admit,  to  be  a 
deed  of  gift  under  secticm  16  hereof,  and  any  property 
accruing  to  any  person  thereunder  shall  be  liable  to 
duty  as  if  tbe  donor  had  died  within  three  months 
from  the  date  thereof,  but  double  duty  shall  be  payable 
in  respect  of  such  property."  The  matter  was  brought 
by  summons  before  the  Chief  Justice  sitting  in 
Chambers.  The  respondent  tendered  no  evidence 
of  intent,  relying  entirely  on  the  inferences  to  be 
drawn  from  the  dates  of  events  and  the  documents. 
The  Chief  Justice  dismissed  the  summons  with  costs, 
holding  that  the  act  of  the  testator  was  suiRciently 
explicable,  by  a  desire  to  make  a  beneficial  family 
arrangement,  resembling  though  by  no  means  identical 
with  that  of  his  will,  and  not  alterable  as  his  will  was. 
The  respondent  appealed  to  the  full  Court,  consisting 
of  the  Chief  Justice  and  Justices  Boucaut  and  Bundey. 
The  Chief  Justice   adhered   to   his    former  conclusion  ; 


but  inasmuch  as  the  two  other  Judges  were  of  a 
different  opinion  the  Court  decreed  that  the  order  of 
the  Chief  Justice  should  be  set  aside  and  that  the  sum- 
mons should  stand  over  to  be  dealt  with  on  the  merits, 
the  Registrar  having  made  out  a  prima  facie  case  to  be 
answered.  From  that  decree  the  present  appeal  was 
brought.  Tbe  Chief  Justice,  in  his  judgment,  examined 
the  meaning  of  the  expression  *'  evade,"  and  said  : — 
**  I  am  driven  to  the  conclusion  that  the  word  *  evade  ' 
in  section  27  means  to  avoid  by  some  direct  means,  by 
some  device  or  stratagem.  The  phrase  *  with  intent  to 
evade  payment  of  duty  *  would  cover  some  arrangement, 
trust,  or  device — whether  concealed  or  apparent  on  the 
face  of  the  non-testamentary  disposition — ^by  which  what 
is  really  a  part  of  the  estate  of  the  deceased  is  made  to 
appear  to  belong  to  somebody  else  in  order  to  escape 
payment  of  duty."  Inasmuch  as  no  evidence  was  offered 
to  qualify  the  effect  of  tbe  covenant  and  the  actual 
dealings  under  it,  it  was  a  necessary  conclusion  that  Mr, 
Simms  completely  deprived  himself  of  the  power  of  re- 
claiming the  £200,000,  and  that  he  put  that  sum 
entirely  in  the  power  of  the  covenantees.  Subject 
only  to  the  delay  resulting  from  the  acceptance  of  in- 
terest in  ail  Vance  the  money  might  have  been  demanded 
from  him  at  any  moment.  \Vhatever  he  might  have 
wished  or  have  expected  to  be  done  by  his  children,  he 
took  all  risks.  His  children  might  forbear  to  enforce 
their  claim  against  the  wish  of  their  father  from 
deference  and  respect,  or  even  from  the  reflection  that 
the  receipt  of  interest  by  their  father  would  increase 
his  estate,  which  they  knew  he  intended  for  them.  But 
changes  of  feeling  might  occur,  quarrels  or  estrange- 
ments ;  or  changes  of  circumstance,  a  death,  an  in- 
solvency, or  some  great  pressttre  for  money  ;  any  of 
which  things  might  lead  to  demands  under  the  covenant 
such  as  the  testator  had  made  himself  incapable  of 
resisting.  An  act  involving  siTch  consequences  the  Chief 
Justice  held  to  be  a  non-testamf>ntary  disposition  of 
property  within  the  meaning  of  section  16  of  the  statute, 
which  was  not  subject  to  duty  under  section  17  unless 
the  donor  died  within  three  months.  With  regard  to 
the  expression  *'  disposition  of  property,"  one  of  the 
other  Judges  below  doubted,  and  one  denied,  that  a 
covenant  to  pay  was  such  a  disposition.  It  was  not, 
however,  so  contended  by  the  respondent's  counsel  at 
the  Bar.  Their  Lordships  held  that  a  covenant  to  pay 
conferring  complete  ownership  of  the  debt,  and 
diminishing  the  covenantor's  net  assets  by  that  amount, 
was  rightly  deemed  to  be  a  disposition  of  property 
within  the  meaning  of  the  Act.  With  respect  to  the 
opinion  of  Mr.  Justice  Bun<ley  that  the  covenant  was 
a  sham,  their  Lordships  could  not  find  any  evidence  to 
support  it.  For  all  that  appeared  it  was  a  geouiue 
deed  creating  valid  obligations  on  the  covenantor,  which 
might  have  been  enforced  at  once.  It  was  quite  true, 
as  the  leanied  Judges  observed,  that  the  Act  struck  at 
valid  transactions.  But  that  was  nothing  new  in  the 
Act  of  1893.  The  Act  of  1876  (Ud  the  same.  No  gift 
was  thereby  invalidated  for  being  evasive,  and,  except  to 
the  extent  of  letting  in  the  duty,  neither  past  nor 
future  enjoyment  by  the  donee  of  the  property  evasively 
given  to  him  was  interfered  with.  It  did  not  follow  at 
all  that  because  duty  was  made  to  attach  on  property 
validly  transferred,  it  was  also  made  to  attach  on 
property  transferred  tn  prtvMnti  and  placed  beyond  the 
control  of  the  transferor  and  within  the  immediate  con- 
trol of  the  transferee.  It  did  not  appear  to  their  Lord- 
ships that  an  examination  of  the  decisions  in  which  tbe 
word  '*  evade  "  had  been  the  subject  of  oomment 
led  to  any  tangible  result.  Everybody  agreed  that 
the  word  was  capable  of  being  used  In  two  senses — 
one  which  suggested  underhand  dealing  and  another 
which  meant  nothing  more  than  the  intentional 
avoidance   of    something     disagreeable.    Beyond    that 
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nothing  was  to  be  found  having  much  bearing  on  the 
constniction  of  the  word,  which  depended  entirely  upon 
its  use  in  the  Colonial  Acts.  According  to  the  majority 
of  the  Judges  below,  the  Legislature  of  South  Australia 
had  enacted  that  every  voluntary  disposition  of  pro- 
perty, however  honest  and  open,  in  favour  of  any 
person,  however  innocent  or  even  ignorant  of  the  trans- 
action, might,  if  the  motive  of  escaping  succession  duty 
could  be  traced  to  the  disposer,  be  made  liable  to  what 
everybody  spoke  of  as  and  felt  to  be  a  penal  tax  ;  and 
that  with  no  limit  of  time  and  with  no  limit  of  person 
such  as  was  provided  in  section  14  of  the  Act  of  1876. 
If  a  man  for  family  or  personal  reasons  conveyed  a 
property  in  trust  for  an  absent  son  and  died  ten  years 
afterwards  and  it  was  shown  then  when  the  conveyance 
was  contemplated,  he  said  that  an  additional  reason  for 
making  it  would  be  avoidance  of  succession  duties,  then, 
according  to  that  view  of  the  Act,  the  owner  of  the 
property,  whether  the  son  or  anybody  claiming  under 
him,  would,  though  he  might  have  been  in  enjoyment 
for  years,  find  himself  saddled  with  the  tax  doubled  by 
way  of  penalty.  It  was  quite  true,  as  Mr.  Justice 
Bundey  intimated  when  he  was  pointing  out  the  severity 
of  the  law,  that  Courts  must  nevertheless  construe  it 
according  to  its  true  meaning.  But  where  there  were 
two  meanings  each  adequately  satisfying  the  language, 
and  great  harshness  was  produced  by  one  of  them,  that 
had  legitimate  influence  in  inclining  the  mind  to  the 
other.  Now  if  the  word  *'  evade  "  be  taken  to  signify 
some  contrivance  between  donor  and  donee,  that  which 
was  pointed  out  as  the  greatest  harshness  of  the  enact- 
ment would  be  removed  or  substantially  reduced,  seeing 
that  the  donee  would  be  a  party  to  the  transaction 
which  caused  loss  to  him.  It  was  more  probable  that 
the  Legislature  should  have  intended  to  use  the  word  in 
that  interpretation  which  least  offended  our  sense  of 
justice.  Again,  as  regarded  the  difRcult  question  of 
mixed  motive.  If  the  thing  which  constituted  evasion 
was  some  contrivance  between  two  or  more  persons,  that 
was  a  substantial  subject  of  inquiry  with  easily-defined 
limits.  The  question  whether  an  apparent  transfer  was 
also  a  real  one  was  a  question  which  occurred  not  very 
rarely,  and  on  which  the  evidence  of  actual  dealings  by 
the  parties  could  usually  be  brought  to  bear.  But  if 
they  were  to  dive  into  the  motives  of  a  person  acting 
by  himself,  and  to  find  out  whether  a  desire  to  avoid  a 
tax,  which  probably  everybody  thought  desirable  per  w, 
was,  when  he  gave  away  property,  a  dominant  motive 
with  him,  or  a  substantial  motive,  or  a  minor  motive, 
or  any  motive  at  all,  that  was  an  inquiry  of  a  vague 
and  indefinite  kind.  If  the  Legislature  had  ordered 
it  there  was  no  help,  the  Courts  must  obey  as  best  they 
could,  but  they  would  certainly  be  led,  as  in  this  case, 
into  the  region  of  conjecture  and  the  chances  of  error 
and  injustice  would  be  considerable.  Other  things  being 
equal,  it  was  preferable  to  suppose  that  the  Legislature 
contemplated  the  more  ordinary  and  tangible  kind  of 
judicial  inquiry  rather  than  the  vaguer  and  more 
elusive  one.  Having  regard  to  the  language  of  the 
Act,  to  its  connexion  with  the  Act  of  1876,  and  to  the 
conseqaences  of  the  two  admissible  constructions,  their 
Lordships  held  that  there  was  a  strong  preponderance 
of  probability  in  favour  of  that  which  had  been  adopted 
by  the  Chief  Justice.  They  thought  that  the  law  of 
1893  had,  as  the  previous  law  had,  left  people  at 
liberty  to  dispose  of  their  property  during  life  so  that 
it  should  not  form  part  of  their  estates  at  death  for  the 
purpose  of  taxation  or  any  other  purpose.  Against 
death-Bed  gifts  the  public  Treasury  was  protected  by 
section  17.  Against  sham  disposals  it  was  protected  by 
section  27  on  its  narrower  construction.  Against  real 
gifts  on  any  large  scale  made  while  yet  the  ordinary 
expectation  of  life  remained  it  had  probably  been  con- 
sidered in  South   Australia   as  elsewhere  that  there  was 


sufficient  protection  in  the  general  reluctance  of  man- 
kind to  part  with  their  property  to  others.  The 
Supreme  Court  should  have  disnussed  the  api)eal  to 
them  with  costs.  That  was  the  decree  which  their 
Lordships  would  humbly  advise  her  Majesty  now  to 
make  in  lieu  of  the  decree  appealed  from.  The  respondent 
must  pay  the  costs  of  the  appeal. 

[Solicitors — ^Trinder,  Capron,  and  Co.,  for  the  appel- 
lants :  O.  £.  Dawson,  for  the  respondent.] 


Court  of  Appeal  (Collins,  Vaughan  1  1900. 

Williams,  and  Romer,  L.JJ.)      j  April  6. 

OSBOBN  v.  VICKSRS,  Sofm,  AND  MAXIM  (LIMITED).* 

Master  and  Servant — Master's   liability  to  ser- 
vant —  Workmen's    Compensation   Act,    1897, 
Schedule  1,  Clause  3 — Medical  Examination. 
Clause  3  of  Schedule  1  applies  where  no  notice 
of  an  accident  has  in  fact  been  given,  but  the 
employer  waives  the  absence  of  notice. 

In  making  an  order  for  medical  examination 
under  Schedule  1,  Clause  3,  a  County  Court  Judge 
has  no  power  to  order  the  employer  to  pay  the 
fee  of  a  doctor  attending  on  the  workman's  behalf. 

This  was  an  appeal  from  the  award  of  Judge  Waddy, 
Q.C.,  sitting  at  the  Sheffield  County  Court  in  pro- 
ceedings to  assess  compensation  under  the  Workmen's 
Compensation  Act,  1897.  The  respondent,  Robert 
David  Osbom,  was  an  iron  planer  in  the  employment 
of  the  appellants,  Vickers,  Sons,  and  Maxim  (Limited), 
at  the  River  Don  Works,  Sheffield,  and  on  March  20, 
1^99,  he  was  injured  by  an  accident  arising  out  of  and 
in  the  course  of  his  employment.  His  average  weekly 
earnings  had  amounted  to  £2.  The  doctor  attached  to 
the  appellants'  firm,  who  was  employed  and  paid  by 
them,  attended  him.  The  appellants  paid  the  re- 
spondent £1  a  week  from  the  first  fortnight  after  the 
accident.  In  August  another  doctor  was  called  in  to 
examine  him  in  consultation  with  the  firm's  medical 
man.  On  October  21  the  firm's  doctor  reported  that 
the  respondent  was  completely  recovered  from  the 
accident,  and  the  appellants  thereupon  discontinued 
paying  him  the  £1  a  week.  On  December  5  the  re- 
spondent filed  with  the  Registrar  of  the  County  Court  a 
request  for  arbitration  to  assess  the  compensation  pay- 
able to  him  under  the  Act.  No  notice  of  the  accident 
had  been  given.  The  appellants  in  their  answer  did 
not  take  the  objection  that  no  notice  of  the  accident  had 
been  given,  nor  that  the  claim  for  compensation  was 
not  made  within  six  months  from  the  occmTonce  of  the 
accident.  They  stated  in  their  answer  that  they  had 
paid  compensation  to  the  respondent  from  14  days  after 
the  date  of  the  accident  up  to  October  21  at  the  rate  of 
£1  per  week,  and  they  denied  their  liability  to  pay 
further  compensation  in  respect  of  the  injury  on  the 
ground  that  the  respondent  was  not  then  suffering  from 
the  effects  of  the  accident,  and  that  if  he  was  incapaci- 
tated from  working  it  was  from  causes  independent  of 
and  apart  from  the  accident.  The  appellants  thereupon 
desired  to  have  the  respondent  examined  by  a  medical 
man  under  Clause  3  of  Schedule  1  to  the  Act,  but  the 
respondent's  solicitor  refused  to  consent  unless  the 
appellants  paid  the  fee  for  the  attendance  of  the  re- 
spondent's medical  man  at  the  examination.  On  Decem- 
ber 27  the  appellants  filed  a  supplemental  answer  stating 
the  refusal  of  the  respondent  to  submit  himself  to  a 
medical  examination  as  required  by  the  appellants  in 
accordance  with  Clause  S  of  Schedule  1.  The  hearing  of 
the   arbitration   was   fixed    for   January  5,   1900,    and 
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upon  that  clay  the  appellants  applied  for  a  stay  oT  pro- 
ceedings upon  the  ground  that  the  respondent  had 
refused  to  suhmit  himself  to  a  medical  examination  as 
required.  The  County  Court  Judge  ordered  that  there 
should  he  no  stay  of  proceedings,  hut  that  the  re- 
Kpondent  should  suhmit  himself  for  examination  hy  a 
duly  qualified  medical  praclitiouer  on  the  appellants' 
hehalf,  the  appellants  paying  the  respondent  £l  Is.  for 
the  attendance  of  a  medical  practitioner  on  his  hehalf 
on  such  examiiiatioti,  and  he  adjourned  the  hearing  of 
the  arbitration.  The  appellants  contended  that  the 
Comity  Court  Judge  had  no  power  to  iint^se  the  con- 
dition that  they  should  pay  for  the  attendance  of  the 
respondent's  medical  man  at  the  examination.  I^y 
Clause  8  of  Schedule  1,  "  MTiere  a  workman  has  given 
aotlce  of  ka  accident,  he  fthall,  if  so  required  by  the 
employer,  sabmit  himself  for  examination  by  a  duly 
qualified  medical  practitioner  provided  and  paid  by  the 
employer,  aud  if  he  refuses  to  submit  himself  to  such 
examination,  or  in  any  way  obsti-ucts  the  same,  his 
right  to  compensation  and  any  proceedmg  under  this 
Act  in  relation  to  compensation  shall  be  suspended 
until  such  examination  tiikes  place. ' ' 

Mr.  RuEOG,  Q.C.,  aud  Mr.  AUthttb  Sims,  for  the 
appellants,  contended  that  the  County  Court  Judge  had 
no  power  to  impose  the  condition  which  he  did. 
Clause  8  of  Schedule  1  was  imperative.  The  respond- 
ent could  not  say  that  the  clause  did  not  apply  on  the 
ground  that  no  notice  of  the  accident  had  been  given. 
The  a^ppellants  in  their  answer  did  not  take  that  point, 
the  sole  nuestton  being  whether  the  respondent  had 
recovered  from  the  effects  of  the  accident,  and  there- 
fore the  case  must  be  treated  as  if  every  step  in  the 
proceedings  had  been  properly  taken.  If  the  appellants 
had  intended  to  raise  the  point  that  no  notice  of  the 
accident  had  been  given,  or  that  the  claim  for  compen- 
sation was  made  too  late,  they  would  have  been  bound, 
under  rule  17  (1)  of  the  Workmen's  Compensation 
Rules,  1898,  to  have  taken  the  objection  in  their 
answer. 

Mr.  I3RA1SL  Davis,  for  the  respondent,  contended 
that  Clause  3  did  not  apply,  as  no  notice  of  the  accident 
had  been  given.  The  clause  was  governed  bv  the  words, 
**  ^^liere  a  workman  has  given  notice  of  an  accident." 
He  also  contended  that  the  Judge  had  a  discretion 
under  the  clause  to  impose  the  condition.  The  respond- 
ent had  already  been  examined  by  a  me r1  teal  man  in  the 
preceding  August,  and  the  Judge  might  well  have 
thought  that  if  the  appellants  wanted  to  have  him 
examined  again  they  should  pay  the  respondent's  ex- 
penses in  the  matter. 
The  Court  allowed  the  appeal. 

Lord  Justice  Collins  said  that  in  his  opinion  the 
County  Court  Judge  was  wrong.  The  application  for  the 
examination  of  the  workman  was  made  under  Clause  8 
of  Schedule  1,  The  workman  was  injured  by  an  acci- 
dent while  in  the  employment  of  nis  masters.  No 
notice  of  the  accident  appeared  to  have  been  given,  but 
the  workman  was  attended  by  the  doctor  employed  and 
paid  by  the  masters.  The  workman  was  paid  a  weekly 
sum  of  £1,  being  50  per  cent,  of  bis  former  average 
weekly  earnings,  for  a  considerable  period  after  the 
aceid«Mit.  On  one  occasion  a  consultation  took  place 
between  the  doctor  employed  by  the  masters  and 
another  doctor  who  was  called  in  to  advise  as  to  the 
treatment  to  be  adopted.  Then  came  the  time  when 
the  doctor  thought  that  the  workman  had  recovered 
from  the  effects  of  the  accident.  The  workman  was  of 
a  different  opinion,  and  proceedings  were  taken  by  him 
to  have  the  compensation  to  which  he  claimed  to  be 
entitled  under  the  Act  of  1897  assessed  by  arbitration. 
No  objection  was  taken  by  the  masters  that  no  notice 
of  the  accident  had  been  given,  nor  that  the  claim  for 
compensation   was   made   after   the   expiration   of   six 


months  frOm  the  occurrence  of  the  ^Kxidotit.    Ifty  tecti<ni 
2,  subsection  1,    of  the  Act  of  1897,  •*  pVoceeiitigs  for 
the    recovery   under   the   Art   of   coih^ieusaWon  for  kn 
injury   shall   not    be   maintainable   unlefte  hoticfe  of  tb^ 
accident  has  been  given   as  soon  fts  pradtfeabfe  litter  t^e 
happening   thereof.     .     .     .    and    unless   l^e  claim  for 
oomi^nsation   with  respect  to   sucdi  ticc{(!letit  has  been 
made   within   six   montiis   iVom  the    oocurrence  of  the 
accident  causing    the   injury,  or  in  case  of  d^^h  within 
six  months  from   t^e  tfcne  of  delith.    )?rovtd6d  that  ^e 
#ant  of  or  any  de^fect  or  inkccnracy  in  such  notice  shuU 
not  be  a  bar  to  the   maintenance  of  such  proceedings  if 
it  is   found   in   tlie   proceedings    for  settling  tfce  dnim 
that  the  employer   is   hot   prejudided  in  his  defence  by 
tlie  want,    defect,    or   inaccuracy,    or  ttiat  such  wtint, 
defect,    or    Inaccuracy    was    occasioned    "by  tiiiiE^'ke  or 
other  reasonable   cause."    The  Workman  having  started 
these  proceedings   without  giving   notice  of  action,  and 
after  the  six   months   had  expli'ed,   tioW  said  that,  not- 
withstanding   that  he   was  in   default   In    not  ^vfng 
notice    of   the   accident,  he   could  now  turn  round  and 
allege  that  it  was  a  condition  precedent  to  his  exa'mina- 
tion  by  a  medical  man  that  he  should  have  given  notice 
of  the  accident.    To   his   liordship's    mind  that  was  an 
impossible  position   for  the  workman  to  take,    fn  order 
to  get  rid  of  the  vice    oT  not  having  given  notice  of  the 
accident  the  workman    must   bo  deemed  to  have  shown, 
or  the  masters  must  be  taken  to  have  admitted,  that  the 
latter  were  not  prejudiced  by  the  wlmt  of  notice.  There- 
fore, the  workman   took   these   proceedings,  stibject  to 
the   right    of   the  masters  to  insist  ujton  his  submrtting 
himself  to  a  medical    examination  as  required  by  Clause 
3  of  Schedule    1,    just   as   if  notite  of  the  accident  had 
been  given.     In  truth    this  point  was  taken  for  the  firat 
time  in  this  Comt.     It  was  not  taken  before  the  County 
Court  Judge.     The    application   by  the  masters  thkt  the 
workman  should  submit    himself  to  an  examination  by  a 
medical  man  on  their  behalf    was  met  at  the  hearing  by 
a  request  that  the  order  shovld  only  be  made  upon  con- 
dition that  the  masters    paid   for  the   attendance  of  the 
workman's  doctor  at  the  examination.    Tt  was  also  said 
that  the  workman  had  been  already   medically  examined 
by  a  doctor    in    August    last    on  behalf  of  the  masters. 
But  that  objection    was    quite    irrelevant,    because    tlie 
doctor  was    called    in   for   the    benefit  of  tlie  workman 
himself  to   consult    with   the  doctor  who  was  attending 
him  as    to  his    treatment.     It    was    not  an  examination 
under  any  provision    of    the  Act,  but  was  only  done  by 
voluntary    arrangement    between    the    masters   and  the 
workman.     If    an     obligation     to    submit   to    medical 
examination   existed    under    the  Act,  it  was  immaterial 
that  the  workman  had  previously  allowed  himself  to  be 
examined    by  another  medical    man  for  a  different  pur- 
pose not    under   the  Act.    The  masters  therefore  had  a 
right    to    require   the    workman    to    be  examined  by  a 
medical  practitioner  employed  and  paid  by  them.     That 
being  so,  what  jurisdiction  had  the  County  Court  Judge 
to  impose  the  condition  that  the  masters  should  pay  the 
fee  of  the  workman's  doctor  for  his  attendance  upon  the 
examination  ?    He    (the    Lord  Justice)  did  not  say  that 
there   might   not    be    very  special  circumstances  which 
would    make   it    reasonable,    and    it    might    be  almost 
necessary,    on   account    of    the    state    of  health  of  the 
workman,    to  have   the   workman's    own  medical  man 
present    at   the  examination.    That  might  be  a  possible 
case  as  to  which   he    would  say   notliing.    But  no  such 
case  was  made  out  here.    The  only  i>oint  taken  was  that 
the  County  Court   Judge  had  a  rigbt  to  impose  the  con- 
dition  which    he    did   when   making   the    order.     In 
his   opinion,    it   was   extra   vires  of   the  Judge  to  im- 
pose such  a  condition.    The   appeal    must  therefore  be 
allowed. 

Lord  Justice  Vaughax     Williams    and     Lord 
Justice  Romer  agreed. 
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[Solicitors— ^.  G.  Oamp\oA  a^id  Co.,  for  Cleg^  and 
IUhw,  S|efficaa,  for  the  appellantu ;  Halsei,  Tru^tr^m, 
aii4  Co.,  for  4.  Muir  WiUon,  SU»ffi«ld,  for  tbe  reippn- 
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April  6. 

STUART  V.  KIXON  AND  BBUCS.* 

Master  and  Servant>— Master's  liability  to  servant 

Workmen's     Compensation   Act,    1807 

*•  Average  weekly  earnings." 
To  covae  witltla  the  Act  a  workman  who  meets 
'With  an  accident»  fatal  or  otherwise,  must  have 
worked  ior  his  employer  not  less  than  two  weeks. 


lUs  was  an  appeal  from  an  award  of  the  Liverpool 
County  Ooart  Judge  in  proceedings  to  asfess  cpmpenaa- 
iion  nnder  the  Workmen's  Compensation  Act,  1897. 
TIm  appellant  was  the  widow  of  a  deceased  workman 
who  at  the  time  of  the  accident  causing  his  death  was 
a  stovedoie's  labourer  in  the  employment  of  th<} 
respondents.  The  following  are  the  admitted  facts  :— 
The  deceased  man  was  a  casual  labourer  ami  had  been 
employed  by  the  respondents  for  five  days  continuously 
at  daily  wages.  On  the  fifth  day  he  was  killed  by  an 
aocident.  The  respondents  were  engaged  as  s^vedores 
in  loading  a  ship  in  the  docks  at  Liverpool  from  the 
wharf  by  means  of  a  winch  worked  by  steam  power,  a 
derrick,  and  a  fall,  jtud  they  were  in  the  occupation  of 
the  machinery.  The  deceased  was  on  the  day  of  the 
accident,  in  the  course  of  his  employment,  finiRhtng  off 
a  hold  on  board  the  ship,  the  hold  having  just  been 
filled  with  cargo.  The  finishing  off  consisted  in  putting 
two  iron  cross  beams  across  the  hatchway.  The  beams 
had  to  be  slung  into  position  by  means  of  the  winch, 
derrick,  and  fall,  which  were  all  on  board  the  ship,  llie 
deceased  with  three  other  men  had  put  the  port  piece 
into  position.  The  fore  and  aft  piece  was  then  slung, 
the  fall  was  round  it,  and  it  was  slung  by  the  winch 
over  the  hatchway.  The  two  pieces  were  made  to  fit  by 
two  cleats.  The  fall  got  entangled,  and  the  deceased 
went  to  disentangle  it,  when  the  fore  and  aft  beam 
canted  and  jerked  him  down  into  the  bold.  He  died  a 
few  days  afterwards  from  the  effects  of  the  aeeident. 
The  County  Court  Judge  held  (1)  that  the  Act  of 
1897,  by  reason  of  Schedule  1,  Clause  1  (a),  did  not 
apply,  as  the  deceased  man  had  only  been  employed  for 
five  days  by  tbe  respondents  ;  (2)  that  the  machinery 
was  not,  at  the  time  of  the  accidedt,  used  in  the  process 
of  loading  tbe  ship,  as  the  cargo  had  been  pot  on 
board,  and  the  accident  happened  when  the  hatches  were 
being  put  on  to  preserve  the  cargo  from  injury,  and 
that  therefore  the  machinery  was  not  a  '*  factory  ** 
within  the  meaning  of  section  7  of  the  Act.  He  accord- 
ingly made  an  award  in  favour  of  the  respondents.  Since 
the  decision  of  the  County  Court  Judge  the  Court  of 
Appeal  decided, in  the  case  of  *'  Sysons  v.  Andrew  Knowles 
and  Sons  (Limited)  "  (janie  p.  250),  that  a  workman 
who  had  been  employed  for  less  than  two  weeks  and  was 
injured  did  not  come  within  tbe  Act,  Schedule  1, 
Clause  1  (6)  not  being  applicable  to  such  a  case.  By 
Schedule  1,  Olause  1,  **  The  amount  of  compensation 
lender  this  Act  shall  be,  (a)  where  death  results  from  the 
injury,  (i.)  if  the  workman  leaves  any  dependants 
wholly  dependent  upon  his  earnings  at  the  time  of  his 
death,  a  sum  equal  to  his  earnings  in  the  employment 
of  the  same  employer  during  the  three  years  next  pre* 
eedin|^  the  injury,  or  tbe  sum  of  itl50,  whichever  of 
those  sums  is  the  larger,  but  not  exceeding  in  any  case 
the  sum  of  £300,  provided  that  the  amount  of  any 
weekly  payments  made  under  this  Act  shall  be  deducted 
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ffom  B^ch  9um,  and  if  tbe  period  of  th^  i^orkmaxt's 
emgloymeut  by  the  said  employer  has  been  less  t^an  the 
said  three  years,  then  the  amount  of  his  earn- 
ings during  the  said  three  years  shall  be  ^eemed  to  bo 
156  times  his  average  weekly  earnings  during  the  period 
of  his  actual  employment  under  the  said  employer." 

Mr.  Lelsub  Scott  (Mr.  Joseph  Walton,  Q.C.,  with 
him),  for  the  appellant,  said  that  the  ^st  part  of 
Clause  1  (a)  (i.)  of  Schedule  1  gave  compensation  equal 
to  the  workman's  earnings  iu  the  employment  of  tbe 
same  employer  during  the  three  years  next  precetUn^  the 
injury,  the  in,aximum  sum  not  to  exceed  f  300  and  the 
minim  am  sui^i  to  be  £150.  That  was  the  iipportant 
part  of  the  clause.  The  rest  of  the  clause  merely  pro- 
vided a  mode  of  calculating  tbe  workman's  weekly  earn- 
ings where  a  calculation  was  necessary.  The  right  to 
compensation  was  given  by  se-ction  1  of  the  Act,  the 
schedule  merely  stating  what  should  be  the  amount  of 
compensation.  In  the  present  case  no  calculation  was 
necessary,  as  the  appellant  was  entitled  to  the 
minima tth  compensation  of  £150.  'ITie  decision  in 
**  ^sons  V.  Andrew  ^nowles  and  Sons"  {ante  p.  250) 
turned  ujion  Clause  1  (6)  of  Schedule  1,  where  the  lan- 
guage was  different.  The  County  Court  Judge  was, 
therefore,  wrong  upon  his  point.  (The  Coyrt  intimated 
that  they  were  against  the  appellant  upon  the  first  point, 
and  that,  therefore,  it  was  not  necessary  to  argue  the 
second  questiop.) 

Mr.  Huegg,  Q.C.,  and  Mr.  A.  G.  Steel,  for  the 
respondents,  were  not  called  upon. 

The  Court  dismissed  the  appeal- 

Lord  Jcsticb  Collins  said  that,  in  his  opinion,  the 
appeal  must  be  dismissed.  The  question  was  whether 
tbe  case  of  a  labourer, who  was  employed  only  for  one 
day,  taking  an  eztremo  case,  and  who  met  with  his 
death  by  an  accident  arising  out  of  and  in  the  course  of 
his  employment  on  that  day,  came  within  the  Act.  It  was 
contended  that  the  decision  in  **  Sysons  v.  Andrew 
Knowles  and  Sons  "  did  not  govern  the  present  case. 
In  that  case  the  workman,  who  was  injured,  but  not 
killed  by  an  accident,  had,  at  the  time  of  th«  aocident, 
been  employed  by  the  ssme  employer  for  a  period  less 
than  two  weeks.  It  was  said  that  the  obserTations  of 
the  Court  in  that  case  upon  Clause  1  (a)  (i.)  were 
merely  obiter  dicta ,  and  did  not  decide  the  present 
case,  and  that  the  appellant 'was  entitled  to  compensa- 
tion to  an  amount  not  less  than  £150.  He  (the  Lord 
Justice),  and  he  thought  he  could  also  speak  for  V>rd 
Justice  A.  L.  Smith,  arrived  at  the  conclusion,  taking 
all  the  sections  and  provisions  of  the  Act  together,  that 
the  Legislature  could  not  have  intended  to  introduce 
labourers  of  this  class  into  the  Act.  He  was  not  pressed 
with  the  difficulties  of  this  view  suggested  in  the  argu- 
ment. He  could  not  follow  the  difficulties.  He  did 
not  think  that  Clause  1  of  Schedule  1  created  any  real 
difficulty  of  construction  at  all.  Its  meaning  was 
reasonably  simple.  The  first  part  of  Clause  1,  which 
dealt  with  the  death  of  a  workman,  contemplated  in 
the  first  place  that  the  workman  should  have  been  in 
the  employment  of  the  same  employer  during  tbe  three 
years  next  preceding  tbe  injury  causing  his  death.  If 
his  earnings  during  those  three  years  ai^ounted  to  or 
exceeded  £300,  the  workman's  dependents  would  get 
that  sum.  If  his  earnings  did  not  amount  to  £300,  then 
they  would  got  the  amount  of  his  eamings,thetti.«»tmum 
sum  being  fixed  at  £150.  So  far  the  clause  relat^  to 
employment  by  the  same  employer  during  the  three 
years  next  prece<ling  the  injury.  The  next  pa'rt  of  the 
clause  dealt  with  a  case  where  the  employment  was  for 
less  than  three  years.  Tbe  Act  said  that  in  such  a  case 
'*  the  amount  of  his  earnings  during  the  said  three 
years  shall  be  deemed  to  be  156  times  his  average  weekly 
earnings  during  the  period  of  his  actual  employment 
under  the  said  employer."  The  compensation  was  based 
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upon  the  average  weekly  earnings  during  the  period 
fihort  of  three  years.  That  was  subject  to  this,  that  the 
employment  must  have  lasted  for  at  least  two  weeks. 
He  did  not  say  that  it  was  absolutely  necessary  that  the 
workman  must  have  been  employed  every  day  during 
those  two  weeks,  but  the  employment  must  be  such  as 
to  form  the  basis  for  the  calculation  of  average  weekly 
earnings.  That  was  the  reasoning  adopted  by  this 
Court  in  **  Sysons  v.  Andrew  Knowles  and  Sons."  It 
would  be  most  anomalous  to  hold  that  a  casual  work- 
man who  was  injured  by  an  accident  not  resulting  in 
death  would  not  be  entitled  to  any  compensation, 
whereas,  if  the  workman  died  from  the  effects  of  the 
accident,  his  dependants  would  be  entitled  to  compensa- 
tion. If  that  were  the  true  view  of  the  statute,  a  work- 
man who  after  an  accident  lingered  for  some  time 
between  life  and  death  would  during  that  time  be  in  a 
position  in  which  he  would  not  know  whether  compen- 
sation would  eventually  be  payable  or  not.  In  his 
opinion,  the  case  was  covered  by  the  decision  in 
**  Sysons  v.  Andrew  Knowles  and  Sons." 

Lord  Jcstick  Vaughan  Williams  concurred.  They 
ought  to  construe  the  Act  upon  the  basis  that  workmen 
who  were  not  in  the  employment  of  the  same  employer 
for  at  least  two  weeks  did  not  come  within  the  purview 
of  the  Act. 

LoBD  Justice  Rome  a  agreed  that  the  case  was 
governed  by  the  reasoning  upon  which  *'  Sysons  v. 
Andrew  Knowles  and  Sons  **  was  decided. 

[Solicitors— drowders.  Vizard,  and  Oldham,  for  Q.  J. 
Lynskey,  Liverpool,  for  the  appellant ;  W.  Hurd  and 
8on,  for  Oliver  Jones,  Billson,  and  Co.,  Liverpool,  for 
the  respondents.] 


Conrc  of  Appeal  (Collins,  Vaoghan  )  1900. 

Williams,  and  Komer,  L.JJ.)         |  April    6. 

PEABCE  V.  LONDON  AND  S0UTH-WE8TEBN  RAILWAY 
COMPANY.* 

Master  and  servant — Master's  liability  to  sppvant 
— ^Workmen's  Compensation  Act,  1897,  sec.  4 — 
Sub-contractops  —  Exceptions  from  liability  — 
**Work  which  is  merely  .  .  .  incidental  to 
•  •  •  the  trade  •  .  •  carried  on  by  the 
undertakers." 


This  was  an  appeal  from  the  awar.l  of  the  South wark 
Coimty  Court  Judge  iu  proeee'lings  to  assess  compen- 
sation under  the  Workmen's  Compensation  Act,  1897. 
The  appellant  was  a  painter  in  the  employment  of 
Messrs.  Perry  and  Co.,  who  were  builders  an  1  con- 
tractors. Messrs.  Perry  an  I  Co.  ha  1  entere  I  into  a 
contract  with  the  respoa.lents,  the  Lonlon  an  I  South- 
western Railway  Company,  to  do  such  work  in  the  way 
of  altering,  repairing,  anl  painting  the  respondents' 
stations  in  the  London  district  as  they  might  be 
directed  to  do  by  the  district  engineer  at  a  fixed 
schedule  of  prices.  Messrs.  Perry  and  Co.  were  engaged 
under  this  contract  in  reconstructing  Hampton  Court 
Station,  and  the  appellant  was  employed  by  them  on 
the  work.  While  so  employed  the  appellant  was  injured 
by  an  engine  belonging  to  the  respondents.  ITie  appel- 
lant contended  that  the  respondents,  though  not  his 
employers,  were  liable  under  section  4  of  the  Work- 
men's Compensation  Act,  1807,  to  pay  compensation. 
The  County  Court  Judge  held  that  the  respondents  were 
not  liable  to  pay  compensation,  because  the  operation 
of  section  4  was  excluded  by  the  clause  at  the  end,  the 
building  of  a  station  being  "  no  part  of  or  process  iu 
the  trade  or  business  carried  on  by  '  *  the  railway  c  ^m- 
pany,  but   being    **  merely    ancillary    or    incidental  " 
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thereto.  He  therefore  made  an  award  in  favour  of  the 
respondents.  The  County  Court  Judge  also  found  that 
the  accident  arose  *'  in  the  course  of  *'  the  appellant's 
employment,  but  did  not  arise  **  out  of  "  his  employ- 
ment. Upon  that  ground  also  he  decided  in  favour  of 
the  respondents,  but  as  it  became  unnecessary  to  argae 
this  point  in  the  Court  of  Appeal,  and  aa  they  expressed 
no  opinion  upon  it,  the  facts  relating  to  it  are  omitted 
from  this  report.  By  section  4  of  the  Workmen's  Com- 
pensation Act,  1897  :—*'  Where,  in  an  employment  to 
which  this  Act  applies,  the  imdertakers  as  hereinafter 
defined  contract  with  any  person  for  the  execution  by 
or  under  such  contractor  of  any  work,  and  the  under- 
takers would,  if  such  work  were  executed  by  workmen 
immediately  employed  by  them,  be  liable  to  pay  com- 
pensation under  this  Act  to  those  workmen  in  respect 
of  any  accident  arising  out  of  and  in  the  course  of 
their  employment,  the  undertakers  shall  be  liable  to  pay 
to  any  workman  employed  in  the  execution  of  the  work 
any  compensation  which  is  payable  to  the  workman 
(whether  under  thia  Act  or  in  respect  of  personal  negli- 
gence or  wilful  act  independently  of  this  Act)  by  such 
contractor,  or  would  be  so  payable  if  such  contractor 
were  an  employer  to  whom  this  Act  applies.  Provided 
that  the  undertakers  shall  be  entitled  to  be  indemnified 
by  any  other  person  who  would  have  been  liable  inde- 
pendently of  this  section.  This  section  shall  not 
apply  to  any  contract  with  any  person  for  the 
execution  by  or  under  such  contractor  of  any 
work  which  is  merely  ancillary  or  incidental  to, 
and  is  no  part  of,  or  process  in,  the  trade  or 
business  carrie<l  on  by  such  undertakers  respectively." 

Mr.  J.  D.  CBAWjroKD,  for  the  appellant,  contended 
that  section  4  of  the  Act  applied  to  this  ease.  The 
'*  undertakers,"  in  the  case  of  a  railway,  were  defined 
by  section  7,  subsection  2,  to  mean  the  railway  com- 
pany. The  railway  company  had  entered  into  a  contract 
with  a  contractor  to  do  certain  work  at  their  station, 
and  section  4  made  them  liable  to  pay  compensation  for 
an  accident  to  a  workman  employed  by  the  contractor 
in  the  execution  of  the  work,  if  they  would  have  been 
liable  to  pay  compensation  had  such  work  been  executed 
by  their  own  workmen.  The  last  clause  of  the  section, 
however,  provided  that  the  section  was  not  to  apply  to 
any  contract  with  any  person  for  the  execution  by  or 
under  such  contractor  of  any  work  which  was  merely 
ancillary  or  incidental  to,  and  was  no  part  of  or  pro- 
cess in,  the  trade  or  business  carried  on  by  the  under- 
takers. The  reconstruction  of  the  station  was  part  of 
the  business  of  the  railway  company,  and  was  not 
merely  ancillary  or  incidental  thereto.  The  business  of 
a  railway  company  was  to  carry  passengers  and  goods 
and  to  provide  reasonable  accommodation  for  that  pur- 
poFO.  A  station  was  a  reasonable  accommodation  to 
provide.  The  County  Court  Judge  was,  therefore, 
wrong. 

Mr.  J.  Lawson  Walton,  Q.C.,  and  Mr.  R.  B.  D. 
Acland,  for  the  rdApondents,  were  not  called  upon. 

The  Court  dismissed  the  appeal. 

Lord  Justice  Collins  said  that,  in  his  opinion,  the 
learned  County  Court  Judge  was  right.  Ihe  appellant 
was  in  the  employment  of  a  contractor  who  was,  under 
a  contract  with  the  railway  com^jany,  engaged  in  re- 
building Hampton  Court  Station.  He  would  assume 
that  the  accident  to  the  appellant  arose  out  of  and  in 
the  course  of  his  employment.  Inasmuch  as  he  was 
not  emploeyd  by  the  railway  company  he  could  only 
make  them  liable  under  section  4  of  the  Act.  That 
section  was  clearly  an  enabling  section.  It  conferred  a 
special  boon  in  certain  oases.  If  the  section  had 
stopped  before  the  proviso,  a  liability  would,  in  his 
opinion,  have  been  imposed  upon  the  railway  company 
under  the  section.  It  was  not  unnatural,  however,  to 
find  that   the   boon  thus   conferred  was  clogged  with  a 
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condition.  The  last  clause  in  the  section  contained  the 
condition.  The  section  was  not  to  apply  to  a  contract 
with  any  person  for  the  execution  by  or  under  soch 
contractor  of  any  work  which  was  merely  ancillary  or 
incidental  to,  and  was  no  part  of  or  process  in,  the 
trade  or  business  carried  on  by  the  railway  company.  In 
his  opinion,  it  would  be  difficult  to  find  a  better  illos- 
trafcion  than  the  present  of  work  which  was  merely 
ancillary  or  incidental  to  the  business  of  a  railway  com- 
pany as  distinguished  from  work  which  was  part  of  the 
actual  business  of  the  company.  It  was  easy  in  certain 
cases  to  imagine  a  contract  for  work  which  was  part  of 
the  business  or  trade  of  certain  undertakers.  But  it 
was  diificult  to  imagine  such  a  contract  in  the  case  of  a 
railway  company.  It  was  dii!icult  to  imagine  a  railway 
company  entering  into  a  contract  with  a  contractor  to 
work  their  engines  upon  their  line  for  them.  The  busi- 
ness of  a  railway  company  was  to  carry  passengers  and 
goods.  That  was  their  primary  duty.  The  erection  of 
a  station  was  no  part  of  or  process  in  the  trade  or 
businass  carried  on  by  a  railway  company.  There  was 
no  obligation  npon  a  railway  company,  apart  from  any 
special  obligation  assumed  by  ihem  under  their  Acts, 
to  place  a  station  at  any  intermediate  spot  on  their 
line.  Their  trade  and  business  was  to  carry  passengers 
and  goods  from  one  place  to  another.  The  construction 
of  the  station  was  not  part  of  the  main  work  of  the 
company,  but  was  merely  ancillary  or  incidental  to  it. 
It  was,  therefore,  "  no  part  of  or  process  in  the  trade 
6r  business  carried  on  by  **  the  company.  The  County 
Court  Judge  was  therefore  right. 

Lord  Justice  Vauohan  Williams  and  Lobd  Jus- 
tice ROHVB  ooncnrred. 

[Solicitors— Brooks  and  Heller,  for  the  appellant ; 
Bircham  and  Co.,  for  the  respondents.] 


Chan.    Div.  >  1900. 

(Cozens-Hardy,    J.)      i  April  tf. 

THE  ATTORNEY- GBN ERA L  V.  THE  LONDON  COUNTY 
COUNCIL.* 

Metropolis— Tramways — County  Council— London 
Ck)unty  Tramps-ays  Act,  1896. 
The  London  County  Council  have  no  power  to 
carry  on  tho  business  of  omnibus  proprietors  in 
connexion  ^^dth  their  tramways. 


The  trial  of  this  action  was  shortly  reported  in  The 
Timet  of  the  23rd  ult. 

Mr.  Asquith,  Q.C.,  Mr.  B.  C.  Macnaghten, 
Q.C.,  and  Mr.  Blaiklock  were  for  the  plaintiff  ;  Mr. 
Haidane,  Q.C.,  Mr.  Vernon  Smith,  Q.C.,  and  Mr. 
Hethold  for  the  defendants. 

His  Lordship  read  the  following  judgment  :— 
This  is  an  action  by  the  Attorney- General  on 
the  relation  of  a  large  number  of  the  omnibus  proprie- 
tors of  London  against  the  London  County  Council, 
seeking  a  declaration  that  it  is  beyond  the  powers  of 
the  London  County  Council  to  carry  on  the  business  of 
omnibus  proprietors  in  connexion  with  their  tramways, 
or  to  apply  the  county  fund  for  the  purpose  of  main- 
taining and  working  omnibuses  and  for  consequential 
relief.  It  was  argued  that  the  Court  ought  not  to  apply 
the  doctrine  of  ultra  vires  to  a  public  body  such  as  the 
London  County  Council,  but  it  seems  to  me  that  there 
is  no  foundation  for  this  contention.  The  County  Council 
is  a  body  created  by  statute,  and  to  every  such  statu- 
tory creation  the  language  used  by  Lord  Blackburn  in 
the  House  of  Lords  with  reference  to  a  railway  com- 
pany in  *•  Attorney -General  v.  Great  Bastem  Railway 
Company  "  (5  App.  Cas.,  481)  applies.  ••  Where  there 
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is  an  Act  of  Parliament  creating  a  corporation  for  a 
particular  purpose  and  giving  it  powers  for  that  par- 
ticular purpose,  what  it  does  not  expressly  or  impliedly 
authorise  is  to  be  taken  to  be  prohibited."  And  Lord 
Watson  at  p.  486  uses  almost  the  same  language.  This 
principle  was  applied  to  the  School  Board  for  London  in 
**Reg.  V.  Reed"  (5  Q.B.D.,  483),  and  I  think  it 
must  be  applicable  to  the  London  County  Council  in 
their  character  of  owners  of  the  tramways.  The  ques- 
tion is,  however,  of  an  academical  character,  for  the 
jurisdiction  of  the  Court  to  restrain  the  application  of 
public  funds  to  unauthorized  purposes,  apart  from  the 
doctrine  of  ultra  cire$,  is  too  well  established  to  admit 
of  dispute,  and  it  was  not  challenged  before  me.  See 
**  Mayor  of  Newcastle  v.  Attorney- General  "  (1892, 
A.  C,  568).  It  was  also  urged  that  the  Court  ought 
to  give  a  more  liberal  construction  to  the  powers  con- 
ferred upon  a  public  body  for  the  public  benefit  than 
it  is  in  the  habit  of  giving  to  similar  powers  claimed  by 
companies  trading  for  gain.  I  am  not  satisfied  that  this 
distinction  is  well  founded.  In  each  case  a  n^.asonable 
construction  ought  to  be  put  upon  the  language  of  the 
document  conferring  the  powers,  whether  it  is  a  statute, 
or  a  clu&rter,  or  a  memorandum  of  association.  Tram- 
ways are  made  by  virtue  of  special  Acts  or  provisional 
orders,  and  Parliament  has,  when  the  promoters  are 
not  the  local  authority,  given  to  the  local  authority  a 
power  of  compulsory  purchase  of  **  the  tramway  and 
^11  lands,  buildings,  works,  materials,  and  plant  of  the 
promoters  suitable  to  and  used  by  them  for  the  pur- 
poses of  their  undertaking  within  the  district."  This 
power  can  only  be  exercised  on  notice  at  the  expiration 
of  certain  periods  of  years  and  upon  terms  of  payment 
which  have  been  the  subject  of  litigation,  but  which  are 
not  material  for  the  present  case.  The  London  County 
Council  are  the  local  authority  for  this  purpose.  The 
local  authority  has  in  general  no  power  to  work  any 
tramways  they  may  purchase.  In  the  year  189G  the 
London  County  Tramway  Act,  1896,  was  passed.  It 
contains  the  following  recitals  : — *'  And  whereas  there 
are  in  force  within  the  county  of  London  other  local 
Acts  authorizing  tramway  undertakings  (all  or  some  of 
which  are  mentioned  in  the  schedule  to  this  Act)  under 
and  by  virtue  of  which  Acts  the  Council  have,  or  claim 
to  have,  powers  to  purchase  at  the  expiration  ot  certain 
periods  the  several  tramways  and  undertakings  thereby 
Respectively  authorized,  so  far  as  they  are  within  the 
county  of  London,  but  some  of  the  said  Acts  confer  no 
powers  on  the  Cooncil  for  the  working  of  the  said 
tramways  after  they  have  been  purchased.  And  whereas 
the  (Council  are  proceeding  to  give  effect  to  the  powers 
of  purchase  so  conferred  upon  them  with  respect  to  the 
tramway  undertakings  authorized  by  the  Acts  and  pro- 
visional orders  mentioned  in  Part  II.  of  the  schedule  to 
this  Act.  And  whereas  it  is  expedient  that  powers  such 
as  are  in  this  Act  contained  should  be  conferred  on  the 
Council  for  the  working  of  the  tramways  authorized  by 
the  local  Acts  mentioned  in  the  schedule  to  this  Act  as 
and  when  such  tramways  are  acquired  by  the  Council." 
And  section  2  is  in  the  following  words  :— **  It  shall 
be  lawful  for  the  Council  to  exercise  with  respect  to 
any  tramways  authorized  by  the  local  Acts  mentioned 
in  the  schedule  to  this  Act,  which  have  been  or  shall 
be  purchased  or  acquired  by  tiiem  under  their  statutory 
powers,  the  same  powers  of  making  euch  tramways 
respectively  as  were  possessed  by  the  company  or 
companies  respectively  owning  such  tramways,  and 
the  Council  may  provide,  place,  and  run  carriages 
thereon  and  provide  such  horses,  cars,  fixed  and 
movable  plant,  harness,  and  apparatus  as  may  be 
requisite  or  convenient  for  enabling  the  Council 
to  exercise  such  powers,  and  they  may  employ 
such  persons  as  may  be  requisite  or  convenient 
for  working  the  tramways  for  the  time  being  worked  by 
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ibem."  9««tio&  10  is  as  f oUows  :— * '  All  oost&  aacl 
exyvoMm  ol  tba  CounoU  in  tbe  execution  of  this  Act 
(exffqpt  so  far  as  fchey  ma^  be  otherwise  yvoTided  f ok 
hs  thin  or  any  other  Actj  shall  be  defrayed  %»  payments 
lot  f  enejral  oounty  jNirposes  igrithin  tha  meaning  of  the 
Looal  Qovemment  Act,  188&,  and  the  costs^  charges, 
and  e3(penses  preliminary  to  and  of  and  incLilental  to  the 
pieparing,  api4yinff  for,  obtaining,  and  posing  of 
lAiis  Act  shall  be  p<^d  by  the  Counc^  in  like  manner.'' 
BefoM  this  Act  of  1890  the  County  Council  had  no 
pow^  to  work  tramways  which  they  might  purchase, 
wad  both  before  and  after  that  Act  they  could  only  pur- 
chftM  tiamway  undertakings.  For  example,  they  could 
not  purohase  the  whole  of  the  undertaking  of  the 
limited  company  which  owned  in  189C  the  tramways 
mentioned  in  tbe  schodul^  to  the  Act  of  1896,  and 
whose  objects,  as  defined  by  its  memorandum  of 
asaocifttion,  extended  beyond  the  owning  and  working  of 
tramways.  The  actual  terms  of  purchase  were  settled 
by  an  agreement  dated  December  27,  1898.  From  tbe 
beginning  of  1899  the  London  County  Couzutil  have 
worked  the  purchased  tramways.  The  tramways,  to 
which  alone  my  attention  has  been  called,  are  three  on 
the  south  side  of  the  Thim^es.  The  County  Council  run 
omnibuses  from  the  south  side  ol  Blac]rfriars-bri4ge, 
where  one  tramway  ends,  acfoss  the  bridge  to  Farring* 
don-atveet,  and  vicf  v€r»a.  They  also  run  omnibuses 
from  the  south  side  of  Waterloo-bpidge,  where  a  second 
tramway  ends,  across  Waterloo-bridge,  along  the  fitrand^ 
down  ¥niitehall,  and  aoross  Westminster-bri4ge  to  the 
place  where  a  third  tramway  ends  »nd  vice  versa,  A 
halfpenny  fare  is  charged  for  each  omnibus  journey  or 
part  of  a  journey.  Tbe  question  I  have  to  decide  is 
whether  it  is  competent  to  tbe  County  Council  to  run 
these  omnibuses.  It  is  admitted  that  moneys  raised  by 
or  on  tbe  security  of  rates  have  been  applifd  for  the 
puschase  and  working  of  the  omnibuses.  My  attention 
has  been  called  to  a  number  of  statutes,  but  in  the 
result  it  seems  that  the  County  Council  can  only  justify 
their  action  by  reference  to  section  2  of  the  Act  of 
1896.  It  is  said,  and  I  have  no  <|oubt  with  truth,  that 
it  is  convenient  to  passengers  by  the  tramways  to  have 
a  cheap  conveyance  to  the  north  side  of  the  Thames 
and  along  the  Strand.  I  do  not  doubt  that  the  traffic 
on  the  tramways  is  increased  by  reason  of  these  omni- 
buses. The  course  adopted  by  the  County  Council  in 
this  respect  is  that  which  was  followed  by  the  limited 
company,  the  former  owners  of  the  tramways,  except 
that  the  limited  company  did  not  run  omnibuses  along 
the  Btiand,  but  only  ran  omnibuses  across  each  of  the 
three  bridges  and  back.  Tbe  word  **  convenient  " 
occurs  twice  in  the  section — **  Convenient  for  enabling 
the  Council  to  exercise  such  powers  *'  aud  **  con- 
venient for  working  the  tramways. "  In  neither  place 
does  it  mean  convenient  to  the  publie  or  for  the  advant- 
age of  the  public.  The  tramways  which  alone  the 
County  Council  were  empowered  to  purchase  have 
certain  definite  limits  at  the  southern  and  northern 
ends.  Within  those  termini  the  County  Council  may, 
in  the  language  of  the  section,  **  work  "  the  tramways 
and  convey  passengers  in  tramcars.  Tlkere  are  many 
things  fairly  incidental  to  this  which  they  may  do,  and, 
indeed,  must  do.  They  may  have  stables  and  sheds  for 
their  horses  and  oars,  they  may  have  carts  and  horses 
to  convey  forage  to  their  stables.  In  short,  anything 
reasonably  proper  for  the  **  working  **  of  the  tramr 
ways  is  within  their  powers.  Anything  not  falling 
within  this  definition  is  outside  their  powers.  It  seems 
to  me  thai  the  London  County  Council  are  really  carry* 
ing  on  a  separate  and  distinct  business  as  omnibus  pro- 
prietors. They  do  not.  and  they  cannot  lawfully,  con- 
rey  in  their  omnibuses  only  pasaengers  from  and  to 
their  tramways.  By  the  Act  of  1843  for  regulating 
hackney  and  stage   carriages   in  and  near  London  thny 


are  boun(i  to  ^ke  any  passenger  who  desires  a  ride 
and  is  willing  to  pay  a  halfpenny^  provi^M  tti^ere  is  a 
vacant  seat.  The  running  of  o^^ub^sea  in  t^  streets 
of  London  is  certainly  not  expressly  l^^thoIi4ed  by 
the  Act  of  189(1,  and  in  my  opinion  it  is  npt  impliedly 
authorized.  It  is  not  for  me  to  consider  whether  the 
business  of  omnibus  proprietors  is  onn  which  may  con- 
veniently or  advantegeou8\y  be  combined  with  the  busi- 
ness of  working  the  tramways.  FacUament  haa.  in  the 
Companies  (Memorandum  of  Associntion)  Act.  1890, 
recognised  this  as  a  ground  for  altering  and  enlarging 
the  memorandum  of  association  of  a  company.  The  Act 
of  1890  has*  of  course,  no  direct  application  to  the 
present  case.  I  refer  to  it  only  as  a  statute^  recogni- 
tion of  the  doctrine  that,  however  convenient  or 
advantageous  uxa,y  be  the  combination  of  9k  UCW  business 
with  an  authorised  business,  such  combination  or  con* 
nexion  may  nevertheless  be  ultra  vires.  Tbe  result  is 
that  I  must  make  a  declaration  in  the  terms  of  the 
claim,  and  I  will  give  liberty  to  af|^.  The  defendants 
must  pay  the  costs  of  the  action.  I  do  not  propose  to 
grant  an  injunction  imless  the  plaintiffs  insist  iqwn  it. 

Mr.  Macnaghtsn.— A  declaration  will  be  no  doubt 
attended  to. 

Mr.  Vkrnon  Smith.— I  need  not  therefoce  ask  for 
a  suspension  to  allow  an  appeal. 

[Solicitors— Hicks,  Davis,  and  Hunt ;  W.  A.  BlaxUnd.] 


Q.B.  DW.   (Bigham  and)  1900. 

unanneU,  JJ.)  j  April  ^« 

THB  QUSBN  V.  TBE  LOCAL  OOYB&VMnilT  SOAftD  AND 
THE  GUABDIAN8  OP  WILLSaOJEK  (IX  PASSX  THB 
GUABDIANS  OF  HENDON).* 

Poor  Law — Alteration  of  Union — Apportionment 
of  Annuities — Poor  Law  Act,  1834,  sec.  32— 
Poor  Law  Act,  1844,  sec«  6(5. 


In  this  case  caose  was  shown  by  the  Local  Govern- 
ment Board  and  the  Willesden  Board  of  Guardians 
against  a  rule  for  a  certiorari  to  quash  an  order  made 
by  the  Local  Government  Board  under  section  32  cf 
tbe  Poor  Law  Act,  1834.  Belore  August,  1896,  tbe 
Hendon  Union  had  comprised  the  parish  of  Willesden. 
On  August  12  of  that  year  the  parish  of  Willesden  was 
separated  from  the  Hendon  Union  by  an  order  of  the 
Local  Government  Board  made  pursuant  to  section  32 
of  the  Poor  Law  Act,  1834,  as  amended  by  section  66 
of  the  Poor  Law  Act,  1844,  and  on  the  foUowmg  day, 
by  a  further  order  of  the  Board,  the  parish  of  Willesden 
was  constituted  a  Poor  Law  district.  Thereupon  it 
became  the  duty  of  the  Local  Government  Board  to 
ascertain  the  proportionate  value  to  the  parish  of 
Willesden  of  the  workhouses  of  the  Hendon  Union 
and  of  **  other  property  held  or  enjoyed  by  such 
union  for  the  use  of  the  poor  or  benefit  of  the 
ratepayers  therein,"  and  to  **  fix  the  amount  to 
be  i-eceived,  or  paid  or  secured  to  be  paid,  by  "  the 
parish,  pursuant  to  section  32  of  the  Act  of  1834. 
Under  and  by  virtue  of  section  24  (2)  (rf)  of  the  Local 
Government  Act,  1888,  since  March,  1889,  there  had 
been  payable  by  the  County  Council  of  Middlesex  to 
the  Hendon  Union  the  annual  sum  of  £18  towards  the 
remuneration  of  registrars  of  births  and  deaths, 
and,  under  and  by  virtue  of  section  26  (1)  of  the  same 
Act,  there  had  been  payable  the  sum  of  £2,ft97,  to  be 
expended  on  th«  salaries,  remuneration,  and  saper- 
annuation  allowances  of  the  officers  of  the  Hendon 
Union  (other  than  teachers  in  the  Poor  Law  schools), 
and  on  drqgs  and  medical  applii^nces.  By  an  order 
dated  December  23,  1898  (tbe    order  now    songht  to  be 
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qttt^lM),  ibe  Board  brdchred  inter  alia  as  follows  :— 
**  Ab  ra/I  Vb«b  the  mmiB  of  £18  and  £2,597  a)r6  re- 
ceited  V  tWe  |:tmrdian«  of  ttse  poor  of  the  laid 
Hendoh  tTniOn  from  the  Oortnty  of  Middlesex  in  pur- 
suaMe  df  tin  pitorisibin  of  section  24  (2)  (d)  and  sec- 
tion 2%  (I)  of  the  liocal  (iroreVntnent  Act,  1888,  in 
resi^eet  of  the  ^RnanMal  year  Mded  March  31,  1809, 
and  tn  y^pect  o^  each  ancceeding  financial  year,  BQch 
soma  as  shall  be  apportioned  by  the  guardians  of  the 
poor  of  tlte  fietadon  Union  between  the  fitendon  Union 
and  1^  pariiA  of  WiThnden  according  to  the  re^^titre 
rateahle  yaMes  of  the  union  and  parish  for  the  porposes 
of  the  poor-rate,  accordhig  to  the  valuation  lists  in 
force  on  the  25th  day  of  ttarch  next  pr^edtng  the 
financial  year  in  respect  of  which  the  payment 
is  niade.  and  th'fe  gliiardianB  of  the  poor  of  the 
Rendon  unlob  lih&Il  forthwith  pay  to  the  guar- 
dians t/t  the  poor  of  the  parish  of  Willesden 
the  amount  bo  apportioned  to  that  parish."  tt 
was  Bongh^  on  behalf  of  the  H^don  Union  to  quash 
thlB  ord^  6n  the  gfodnd,  first,  that  the  Local  Govern- 
ment Boa'rd  had  no  jurisdiction  to  apportion  the  sums 
to  be  deceived  by  the  Hend6n  Union  from  the  county 
council  at  all,  because  they  were  not  **  property  held  or 
enjoyed  by  such  union  for  the  use  uf  the  poor  or  the 
benefit  of  the  ratepayers  therein  *'  within  the  meaning 
of  section  82  of  the  Act  of  1834,  and  on  the  ground, 
secondly,  that,  assuming  the  Board  had  such  jurisdiction, 
they  had  exercised  it  improperly,  because  the  mode  of 
apportionment  adopted  by  them  did  not,  in  the  words 
of  the  Act,  fix  the  amount  to  be  received  by  the 
parish. 

The  Attorney- General  and  Mr.  H.  Sutton  appeared  to 
Bhow  Cause  on  behalf  of  the  lijocal  Government  Board  ; 
and  If[r.  IHnckwerts,  Q.C.,  on  behalf  of  the  Guardians 
of  WiWeBden  ;  Mr.  I'age,  Q.C.,  and  Mr.  Bartley  Denniss 
appeared  in  support  of  the  rule  on  behalf  of  the 
Guardians  of  the  Hendon  Union. 

The  CouitT  discharged  the  rule. 

Mr.  JiTBTlCE  BiGHAM  said  that  the  first  question  was 
whether  the  tjoeal  Government  Board  had  jurisdiction  to 
make  the  Order  which  was  sought  to  be  quashed.  Tt 
appeared  that  the  County  Council  of  Bliddlesex  in  1889 
became,  by  virttie  of  the  tiocal  Government  Act  of  1888, 
liable  to  make  to  the  old  fiendon  Union  two  fixed  annual 
payments.  Since  then  the  parish  of  Willesden  had  been 
carved  ont  of  the  Hendon  Union,  and  now  formed  a 
separate  l^oor  Law  district.  It  then  became  necessary 
to  apply  the  provisions  of  s^tion  32  of  the  Act  of  1834 
in  order  to  ascertain  what  should  be  paid  by  the  union 
which  retained  the  joint  property  to  the  parish  which 
was  severed  from  it.  It  was  said  that  the  two  annuities 
payable  by  the  County  Council  to  the  old  union  were 
not  **  property  "  within  the  meaning  of  section  82,  and 
that  the  Board  had  therefore  no  jurisdiction  to  deal 
with  them,  l^e  could  not  agree  to  that  proposition. 
He  could  not  see  why  a  fixed  sum  paid  annually  by  the 
County  Council  to  the  union  was  not  property.  It  was 
money  received  as  of  right,  and  to  be  used  in  relief  of 
the  poor-rates  and  for  the  benefit  of  the  ratepayers. 
It  wai  as  much  property  as  the  rents  of  any  freehold 
land.  If,  then,  these  annuities  were  property  of  the 
kind  indicated  in  section  32  it  was  the  duty  of  the 
Board  to  asoertain  their  value.  The  order  in  question 
did  not,  however,  deal  with  that  duty,  but  with  the 
subsequent  duty  of  fixing  the  apportionment  of  the 
annuities  between  the  two  bodies.  VThat  the  Board  did 
was  to  Bay  that  the  Hendon  Union  should  retain  the 
annuities  and  to  lay  down  what  amount  out  of  the 
annuities  should  be  paid  by  the  Hendon  Union  to  the 
parish  of  Willesden.  Ihey  said  that  that  amount  should 
be  ascertained  from  year  to  year  by  reference  to  the 
respective  rateable  values  of  the  two  bodies  in  each 
year.    That  was  a    reasonable   arrangement,  and  it  was 


an  order  fixing  the  amount  to  be  paid  WftMn  section  82, 
for  it  ordeired  a  "payment  year  by  year  on  a  baillB 
ascertainable  in  ea^  year. 

Mb.  Jxtstice  ChahnIell  said  that  section  82  of  tfie 
Act  of  1884  was  Intended  to  provide  for  all  necessary 
adjustments  between  uxdons  and  parishes  severed  from 
them.  The  provision  was  put  ih  general  words  because 
it  was  impossible  to  say  beforehand  what  sort  of  property 
would  have  to  be  divided.  Ihe  only  Berious  <|nestAon 
was  whether  the  order  of  the  Board  could  be  said  to  be 
a  fixing  the  amount  to  be  received  by  the  parish.  If  in 
fixing  the  amount  of  a  yearty  payment  some  outside 
basis  of  caloalation  were  used,  as  when  tithe  rent-charges 
were  fixed  by  reference  to  the  price  of  com  or  a  tate  of 
inteftest  was  fixed  at  1  per  cent,  above  the  Bank  rate, 
then  there  could  he  no  doubt  that  that  would  constitute 
a  fixing  the  amount  of  the  payment.  The  difficulty  here 
W&8  that  the  Local  Government  board  had  fixed  the  pay- 
menfts  by  reference  to  a  matter  Which  ft  was  the  object 
of  the  Act  to  put  an  end  to,  for  one  of  the  objects  of 
the  Act  was  to  make  the  divided  parishes  independent  of 
the  increase  or  decrease  in  rateable  value  of  ea<Jh  other. 
This  consideration  caused  his  Lordship  to  have  doubts, 
but  they  Were  not  such  as  to  justify  him  in  differing 
from  his  learned  brother  in  discharging  the  rule. 

[Solicitors— The  Solicitor  to  the  Treasury,  for  the 
Local  Government  Board  ;  W.  Greig,  for  the  Ouardians 
of  Willesden ;  Sharpe,  Parker,  and  Co.,  fOr  the 
Ouardianl  of  Heudon.] 
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ALEXANDER    V.  THE  AITTOMATIC    TELEPHONE    COMPANY 
(LnaiTED).* 

Company — Directors— Breach  of  duty — Liability 
to  pay  for  shares. 
Directors  of  a  company  who  so  use  their  powers 
as  to  obtaiti  benefits  for  themseh*6s  at  the  ex- 
pense of  the  shareholders,  withotit  informing  them 
of  the  fact,  cannot  retain  such  benefits,  and  must 
account  for  them  to  the  company. 


ThiB  was  an  appeal  from  a  decision  of  Mr.  Justice 
Cosens-Hardy  (reported  in  The  Tiaies  of  &Uy  13,  1809). 
The  appeal  was  heard  on  March  20  and  22  last, 
when  judgment  was  reBerved.  The  action  waa 
brought  by  Messrs.  M.  J.  Alexander  and  J.  D. 
Gibbs,  '*  suing  on  behalf  of  themselvcB  and  all 
the  other  shareholders  "  in  the  defendant  company, 
against  the  company  and  three  of  its  direotorB*-vlz., 
Meaars.  Max  Margowski,  J.  VVoolf  Cohen,  and  H.  G. 
Sworn.  The  other  members  of  the  board  were  the  two 
plaintiffB.  The  company  was  incorporated  on  July  1, 
1897,  with  a  bapital  of  £100,000  in  ahares  of  5s.  each. 
The  eight  signatories  to  its  memorandum  of  association 
were  Margowski  for  19,400  shares,  the  same  gentleman 
as  managing  director  of  -the  Honduras  Government 
Banking  and  Trading  Company  (Limited)  for  0,000 
shares,  the  plaintiff  Alexand«  for  ten  shares,  the 
plaintiff  Gibbs  for  tea  shares.  Baron  Cohen  for  ten 
shares,  Justin  M'sndelson  for  tm  shares,  the  defendant 
CohoD  for  200  shares,  and  Xki  defendant  Sworn  for  800 
shares.  ClauBd  5  of  the  articles  of  association  provided 
that  the  shares  of  the  company  should  bo  **  under  the 
control  of  the  directors,  who  may,  subject  to  the  terms 
of  the  company's  memoraadmn  of  association,  issue, 
allot,  or  otherwise  dispose  of  the  same  to  such  persons, 
for  Buch  consideration^  and  upon  such  terms  and  condi- 
tions as  the    board   may    determine    •    •     .    and   may 

^Reported  by  W.  L.  Cabell,  Esq.,  Barrister-at-Law. 
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make  arrangementa  on  the    issue    of  shares  for  a  differ- 
ence between  the  holders  of  such    shares    in  the  amount 
of  calls  to  be  paid  and  in  the  time    of  payment  of  such 
calls.*'     The  last  words  of    the  clause  are,  it  should  be 
observed,  justified  by  section  24  of  the   Companies  Act, 
1867.  Article  13  provided  that  the  directors  might  * '  (sub- 
ject  to  any  special  terms  made    on  allotment)  from  time 
to  time  make  such  calls  upon  the    members  in  respect  of 
all  moneys  unpaid    on   their   shares   as  they  think  fit, 
provided  that  one    month's  notice   at    least    is  given  of 
the  time  and  place    for   payment,  and    that  no  one  call 
shall  exceed  20  per   cent,  of  the  nominal  ameunt  of  the 
shares,  and  that  such  calls  shall  be  made  at  intervals  of 
not  less  than  one  month.''  The  memorandum  shares  and 
a  number  of  other   shares    were   allotted,  and  on  all  of 
them,  except  those   held   by  Margowski,  J.   W.  Cohen, 
Sworn,  and  the  Honduras  Company,  the  sum  of  3s.  pay- 
able on  allotment   had   been   paid.     In   respect   of  the 
excepted  shares  the  plaintiffs  alleged   that  only  £784  in 
all  had  been  paid,  and   that    on  these   shares  there  was 
still  due  and  payable  the  sum  of  £3,176,  and  the  plain- 
tiffs complained    that    the   three    defendant    directors, 
being  a  majority    of  the   board,  were   able  to,  and  did, 
control  its  action  by  their  votes,  and  in   breach  of  their 
duty   as    directors    and    against    the    interests    of    the 
defendant  company  prevented  the  passing  of  resolutions 
or  taking  steps  to  enforce  payment  by  those  defendants 
or  the  Honduras  Company  (in  which   they    were  said  to 
be  interested)  of   the   amounts   due  on  t£eir  shares  and 
the  shares  held  by  the  Honduras  Company.     This,  how- 
ever, the   plaintiffs   complained,  did   not   prevent   the 
defendant   directors   by   means   of  their  voting  power 
making  a  further    call    of  Is.  per  share,  and  the  plain- 
tiffs' case  was  that  the  defendant  directors    were  acting 
in  furtherance  of  their   own    interests    and    in  fraud  of 
the  rights  of  the  other  shareholders,  and  were  using  the 
powers  entrusted    to    them   as    directors  for  their  own 
ends,  and  not  for  the  benefit  of  the  company.     It    was 
also  alleged  that  the  defendant  directors  had  control  of 
the  majority    of   the    votes    of  the  shareholders  of  the 
defendant  company.     The   plaintiffs    accordingly  asked 
for  a  declaration  that  the  holders  of    the    memorandum 
shares  were  bound  to    pay    up    3s.  per  share — viz.,  6d. 
on  application    and    28.  6d.  on    allotment,  in  the  same 
way  as  the  holders  of  other  shares.     For  the  defence  it 
was    pleaded   that    on   June  30,  1897,  before  the  com- 
pany was  incorporated,  it  was    agreed    at  a  meeting  of 
the  signatories  that  nothing  should    be   payable  by  any 
of  the  defendant  directors  or  the  Honduras  Company  on 
application  or  allotment  in  respect  of  their  memorandum 
shares,  and  that  the  memorandum  was    signed    by  them 
on  this  condition  ;  that  at  a  board  meeting,  after  incor- 
poration— viz.,  on  July  5,  1897,  two    resolutions    were 
passed  (both  plaintiffs  being  present  and  voting  in  their 
favour)  for  the  allotment  of  shares  ;    that  by    the    first 
resolution  the  memorandum    shares  were  allotted  with- 
out requiring  any  payment    on    allotment,  and    that  by 
the  second  resolution  a  payment  of  28.  6d.  per  share  in 
respect  of  other  shares  was  required    on  allotment,  6d. 
per  share  having  been  already  paid    on    application    for 
these   shares.     The   defendant   directors  also  said  that 
they  were  acting  under  the  articles   and  in  the  interests 
of  the  company,  and  had  committed  no  breach  of  duty. 
Mr.  Justice   Cozens-Hardy   thought     that     the     action 
was  misconceived,  since   it   proceeded   upon  the  fallacy 
that   there   was   an   immediate   debt   due   from   every 
member  of  the   company   in  respect  of  uncalled  capital. 
It  was  not   correct   to    say   that  the   signatories  to  the 
memorandum  of  association  becamo  debtors  to  the  com- 
pany to  the  full  amount  of  the  shares.      Their   position 
was  that  they  became   subject   to    article  13  ;  but  upon 
the  true   construction   of    that   article  it  was  for  those 
who  alleged  any   obligation    to    pay  otherwise  than  on 
account  of  the  calls  made  at  due  intervals  and  with  due 


notice  to  prove  some  other  special  terms  or  bargain. 
The  allotment  in  respect  of  these  signatories  was  made 
on  the  terms  that  nothing  should  be  payable  on  applica- 
tion or  allotment.  Tlie  plaintiffs  were  attempting  to 
alter  the  entire  contract  entered  into  between  the  com- 
pany and  the  signatories,  and  to  make  members  pay  for 
shares  otherwise  than  in  accordance  with  the  articles. 
The  action  failed,  and  must  be  dismissed  with  costs. 
Tlie  plaintiffs  appealed. 

Mr.  Rawlinson,  Q.C.,  and  Mr.  Harry  Dobb  wore 
for  the  plaintiffs  ;  Mr.  Buf us  Isaacs,  Q.C. ,  and  Mr. 
Frank  Russell  for  the  company  and  Mr.  Margowski  ; 
and  Mr.  Astbury,  Q.C,  and  Mr.  W.  F.  Hamilton, 
Q.C,  for  the  defendant  Mr.  Sworn.  The  defendant 
Mr.  J.  W.  Cohen  appeared  in  person. 
The  CouBT  now  allowed  the  appeal. 
The  Masteb  of  the  Bolls  read  the  following  judg- 
ment : — Subscribers  to  a  memorandum  of  association  of 
a  company  limited  by  shares  are  liable,  and  only  liable, 
by  virtue  of  their  subscription  to  pay  up  the  amount  of 
their  shares  as  and  when  called  up.  The  times  when 
payments  are  to  be  made  and  the  amounts  to  be  paid 
are  not  prescribed  by  statute,  except  by  section  38  of 
the  Companies  Act,  1862,  which  only  comes  into  opera- 
tion when  the  company  is  being  wound  up.  But  until 
the  commencement  of  the  winding  up  of  the  company 
the  times  and  amounts  of  payment  depend,  apart  from 
express  agreement  between  the  company  and  the  signa- 
tories, on  the  company's  articles  of  association.  In  the 
absenoo  of  other  articles,  table  A  will  be  applicable. 
That  this  is  the  true  position  of  those  who  sign 
the  memorandum  of  association  is  perfectly  plain  from  the 
Companies  Act,1862,  sections  8,  11,  14,  15,  23,  and  38« 
and  table  A,article8  4 — 7.  A  subscriber  of  a  memorandum 
becomes  by  section  23  a  member  in  respect  of  the 
number  of  shares  subscribed  for  by  him,  without  any 
further  application  by  him  or  allotment  of  shares  to 
him.  But  as  by  section  22  all  shares  have  to  be 
numbered,  and  the  numbers  must  be  entered  in  the 
register  (see  section  25),  there  must  be  an  appropria- 
tion to  each  subscriber  of  the  proper  number  of  shares 
properly  numbered,  not  to  constitute  him  a  member, 
but  to  enable  a  proper  registor  to  be  kept,  and  proper 
certificates  to  be  given  and  transfers  made.  See 
sections  22,  25,  and  31,  and  table  A,  articles  2,  3,  and 
8 — 16.  It  follows  from  this  that,  in  the  absence  of  any 
special  agreement  or  article  requiring  a  subscriber 
uf  a  memorandum  of  association  to  make  some  pay- 
ment on  subscription  or  allotment,  nothing  is 
payable  by  him  as  a  subscriber  in  respect  of 
his  shares  until  calls  are  made  upon  them.  This  is  the 
strength  of  the  defendants'  case.  Further,  if  more  shares 
than  those  taken  by  the  subscribers  of  the  memorandum 
are  issued  by  the  directors,  there  is  nothing  to  prevent 
them  from  offering  those  shares  on  such  terms  as  regards 
payment  to  the  company  on  application  and  allotment 
as  the  directors  may  think  expedient.  Payments  so 
required  to  be  made  are  not  calls,  because  the  payments 
are  to  be  made  by  persons  who  are  not  yet  members  ; 
but,  when  made,  those  payments  must  be  treated,  un- 
less otherwise  agreed,  as  payments  on  account  of  the 
nominal  capital  of  the  company,  and  as  reducing  pro 
tarUo  the  liability  of  those  who  pay.  Such  persons  have 
nothing  to  complain  of  if  they  pay  according  to  their 
bargain,  and  the  subscribers  of  the  memorandum  pay 
according  to  theirs.  This  is  the  weakness  of  the 
plaintiffs'  case.  From  this  point  of  view  the  plaintiffs 
have  no  ground  of  complaint,  and  the  decision  appealed 
from  is  unimpeachable.  But  there  is  another  point  of 
view  from  which  the  case  must  be  regarded,  lliere  are 
other  elements  in  the  case  wliich  have  to  be  taken  into 
consideration,  and  on  which  the  plaintiffs  strongly  rely. 
The  directors,  who  had  subscribed  the  memorandum 
for  an  unusually  large  number  of    shares,  issued   shares 
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to  other  persons  on  the  terms  that  6d.  per  share  should 
be  paid  on  application  and  28.  6d.  per  share  on  allot- 
ment— i.e.,  38.  per  share  had  to  be  paid  by  the  allottees, 
whilst  the  directors  themselves  paid  nothing  in  respect 
of  their  own  shares.  The  directors,  in  fact,  so  managed 
matters  as  to  plaoe  tbemselres  in  a  better  position 
as  regards  payment  than  the  other  shareholders, 
and  they  did  so  without  informing  the  other  share- 
holders of  the  fact.  This,  the  plaintiffs  contend,  was  a 
breach  of  dnty  on  the  part  of  the  directors  to  those 
who  applied  for  and  took  shares  upon  the  faith  that  the 
directors  were  not  obtaining  advantages  at  their  ex- 
pense. It  is  no  answer  to  the  plaintiffs'  case  so  put  to 
appeal  to  the  contracts  alone,  for  the  charge  is  that  the 
directors  were  guilty  of  a  breach  of  duty  in  procoring 
those  contracts  and  in  taking  advantage  of  them  so  as 
to  benefit  themselves  at  the  expense  of  the  other  share- 
holders. In  the  statement  of  claim  and  in  the  Court 
below  the  defendants  were  charged  with  deliberate 
fraud  ;  but  this  oharge  was  ultimately  abandoned 
in  the  Ck>art  below,  and,  having  been  abandoned, 
it  eannot  be  brought  forward  again,  or  be  listened  to  on 
appeal.  Bat,  apart  from  all  fraud,  and  although  the 
directors  acted  in  the  belief  that  they  were  doing 
nothing  wrong,  there  may,  nevertheless,  have  been  a 
breach  of  duty  such  as  is  relied  upon,  and  it  is  neces- 
sary to  oonsider  whether  there  was  or  was  not.  The 
company  was  registered  on  July  1,  1897.  On  June  80 
the  memorandum  of  association  was  signed  and  the  sub- 
scribers had  a  meeting  at  which,  it  is  said,  they  agreed, 
that  the  defendants  should  pay  nothing  in  respeot  of 
their  shares  on  allotment.  Such  an  agreement,  if  come 
to,  could  not,  of  oonrse,  bind  the  company,  which  was 
not  then  formed.  But  the  defendants  say  that  the 
plaintiffs  Alexander  and  Gibbs  were  then  told  that  the 
defendants  were  not  to  pay  up  anything  on  their 
shares  on  allotment,  and  that  the  plaintiffs  assented  to 
this  arrangement.  The  plaintiffs  emphatically  deny 
that  they  knew  of  or  assented  to  any  such  arrangement. 
On  July  5  the  first  meeting  of  the  directors  was  held, 
and  on  that  day  two  resolutions  were  passed.  One  was 
that  the  shares  subscribed  for  by  those  who  signed  the 
memorandum  of  association  should  be  allotted  to  them. 
The  resolution  treats  them  as  applying  for  26,440 
shares  of  5s.  each,  and  of  having  those  shares  allotted 
to  them  in  the  quantities  applied  for  by  each,  *'  as  per 
applications  and  allotment  sheet  marked  A  now  signed 
by  the  chairman.'*  This  showed  that  three  of  those 
subscribers  of  ten  shares  each^viz.,  Alexander,  Gibbs, 
and  Baron  Cohen,  had  paid  up  or  were  to  pay  up  3s. 
per  share  in  respect  of  their  58.  shares.  There  was 
nothing  to  show  that  the  other  subscribers  had 
paid  or  were  to  pay  anything  on  their  shares.  There 
was  a  conflict  of  evidence  at  the  trial  as  to 
whether  the  defendants  did  or  did  not  explain  to  their 
co-directors  that  they  did  not  intend  to  pay  up  3s.  on 
their  shares.  The  plaintiffs  Alexander  and  Gibbs  dis- 
tinctly deny  that  they  were  told  anything  of  the  sort. 
They  deny  that  they  saw  the  sheet  A.  The  defendant 
Cohen  and  the  seoretary  say  that  it  was  explained  that 
the  others  did  not  intend  to  pay,  and  that  the  sheet  A 
was  produced.  The  learned  Judge  finds  that  Alexander 
and  Gibbs  knew  of  the  resolution  and  concurred  in  it, 
but  he  does  not  say  that  these  gentlemen  are  not  to  be 
believed  when  they  deny  that  they  were  informed  that 
the  other  directors  were  not  going  to  pay.  So  far  as  it 
is  necessary  for  the  defendants  to  rely  on  any  agreement 
exempting  them  from  liability  to  pay  3s.  like  other 
shareholders,  I  am  of  opinion  that  they  fail  in  proving 
such  an  agreement.  The  resolution  of  the  5th  of  July  to 
which  I  am  referring  did  not  by  itself,  and  apart  from 
the  conduct  of  the  defendants  as  directors,  either  in- 
crease or  diminish  the  defendants'  liability  as  subscribers 
of  the  memorandum  of  association.  It  simply  carried 
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out  what  their  subscription  involved.  The  other  resolu- 
tion passed  at  the  same  meeting  was  to  allot  9,560 
shares  to  persons  who  had  applied  for  them  on  payment 
of  2s.  6d.  per  share.  This  was  in  addition  to  fid.  per 
share  already  paid  on  applhsation.  Other  shares  have  been 
issued  on  similar  terms.  Both  the  plaintiffs  Alexander 
and  Gibbs  are  holders  of  shares  besides  those  for  which 
they. subscribed  the  memorandum  of  association  ;  and 
they  paid  up  3s.'  per  share  for  all  of  them  on  allotment. 
So  far,  therefore,  they  are  in  the  same  position  as  all 
the  other  shareholders  except  the  defendants.  The  faot, 
however,  that  three  subscribers  of  the  memorandum 
paid  3s.  on  their  shares  whilst  the  defendants  did  not, 
is  diflloult  to  reconoile  with  the  existence  of  any  under- 
standing that  all  the  subscribers  should  stand  on 
their  strict  legal  rights.  The  defendants  rely  on 
Article  5  as  entitling  the  directors  to  issue  shares 
on  any  terms  they  think  expedient,  and  to 
make  differences  between  some  shareholders  and 
others.  But  this,  I  am  satisfied,  is  an  afterthought. 
The  defendants  were  not  in  faot  acting  on  this  article  at 
all.  Bat,  even  if  they  did,  this  article  would  not,  in 
my  opinion,  justify  them  in  making  a  difference  in  their 
own  favour  without  disclosing  the  fact  to  the  share- 
holders and  obtaining  their  consent  to  the  arrangement. 
The  Court  of  Chancery  has  always  exacted  from 
directors  the  observance  of  good  faith  towards  their 
shai*eholders  and  towards  those  who  take  shares  from 
the  company  and  become  co-adventurers  with  them- 
selves and  others  who  may  join  them.  The  maxim 
caveat  emptor  has  no  application  to  such  cases, 
and  direetors  who  so  use  their  powers  as  to 
obtain  benefits  for  themselves  at  the  expense  of 
the  shareholders,  without  informing  them  of  the 
faot,  cannot  retain  those  benefits  and  must  account 
for  them  to  th«  company,  so  that  all  the  shareholders 
may  participate  in  them.  **  Gilbert's  case  "  (L.R,, 
5  Ch.,  559)  is  only  one  of  many  instances  illustrating 
this  principle.  In  this  case  there  is  no  question  that,  by 
obtaining  8s.  a  share  from  the  other  shareholders  and 
paying  nothing  themselves,  the  defendants  threw  upon 
the  other  shareholders  a  burden  which  they  did  not  share 
themselves.  It  is  true  that  by  Article  121  dividends  were 
only  payable  in  proportion  to  the  amounts  paid  up  on  the 
shares  ;  and  as  regards  dividends,  had  there  been  any 
the  defendants  would  have  been  at  a  disadvantage.  But 
the  advantage  they  obtained  at  the  expense  of  the  other 
shareholders  was  the  advantage  of  deferring  their  own 
contributions  to  the  funds  of  the  company  at  the 
expense  of  the  other,  shareholders.  This,  in  my 
opinion,  was  a  clear  breach  of  duty,  unless  the 
other  shareholders  knew  of  it  and  sanctioned  it. 
The  defendants  say  that  the  memorandum  and 
articles,  which  named  the  first  directors,  gave 
notice  to  all  the  shareholders  that  nothing  was  payable 
by  the  defendants  except  when  oalls  were  made  on 
their  shares.  The  defendants  further  say  that,  at  all 
events,  the  plaintiffs  Alexander  and  Gibbs  knew  and 
assented  to  what  was  done,  and  that  this  action,  there- 
fore, cannet  be  sustained  by  them.  As  regards  the 
notice  given  by  the  memorandum  and  the  articles  to 
the  shareholders  generally,  I  am  clearly  of  opinion  that 
they  give  no  notiee  of  anything  except  what  they  ex- 
pressly state  ;  they  give  no  notice  at  all  that  the 
directors  would  so  exercise  their  powers,  and  so  act 
towards  their  shareholders,  as  to  benefit  themselves  at 
their  expense.  It  is  impossible  to  come  to  the  conclu- 
sion that  the  applicants  for  shares  knew  of,  or  sanc- 
tioned the  conduct  of  which  they  now  complain.  The  next 
question  is,  whether  the  plaintiffs  Alexander  and  Gibbs 
knew  of  and  assented  to  any  arrangement  to  the  effect  that 
the  defendants  should  be  in  a  better  position  than  them- 
selves and  other  shareholders  as  regards  payment  on 
allotment.    As  already  stated,  the  plaintiffs   emphatic- 
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Hiiy  deny  that  thej  knew  auy thing  of  the  sort,  aud  they 
«ay  that  they  first  discovered  in  Jaly  or  August,  1898, 
that  the  defendants  had  not  paid  up  38.  on  allotment 
like  other  shareholders.  They  say  that  they  were 
unable  to  see  the  books  and  ascertain  the  facts  before 
that  time.  They  say,  and  Rhodes,  the  solicitor,  con- 
firms them,  that  nothing  was  said  when  the  memorandam 
of  association  was  signed  on  June  80,  1897,  about  not 
paying  like  other  shareholders  ;  and  the  plaintiffs  say  that 
nothing  was  said  about  it  when  the  allotment  was  made  on 
July  5,  1897.  Against  this  must  be  set  the  resolutions 
then  passed,  and  the  testimony  of  Mr.  Cohen  and 
Mendel  son,  the  secretary  of  the  company.  I  have 
alreaiy  referred  to  the  resolutions  and  the  sheet  A. 
Mr.  Justice  Cozens-Hardy  was  so  struck  by  these  that, 
before  hearing  Cohen's  evidence,  he  intimated  that  he 
was  in  favour  of  the  defendants.  That  would  certainly  not 
be  my  own  view.  But  Cohen's  evidence  mast  be  considered. 
[His  Lordship  reviewed  the  evidence  and  continued.] 
In  this  state  of  the  evidence  the  only  conduvion  I  can 
come  to  is  that  there  was  some  understanding  between 
some  of  the  persons  who  signed  the  memorandum  of 
association  that  Margowski  and  one  or  two  of  his 
friends  shoidd  be  treated  differently  from  other  share- 
holders as  regards  payment  on  allotment,  but  that 
neither  the  plaintiffs  nor  any  of  the  other  shareholders, 
except  Margowski  and  his  friends,  ever  knew  of  or 
assented  to  the  use  they  made  of  their  powers  to  secure 
for  themselves  advantages  as  to  payment  at  the  expense 
of  their  co-adventurers.  Having  carefully  read  the 
shorthand  notes  of  the  proceedings  in  the  Court  below, 
I  cannot  help  thinking  that  Mr.  Justice  Coiens-Bardy 
placed  too  much  stress  on  the  resolutions,  and  treated 
them  as  conveying  more  information  than  they  really 
were  calculated  to  convey  or  did  convey  to  the  plaintiffs. 
If  the  learned  Judge  had  said  that  he  did  not  believe 
the  plaintiffs,  and  believed  Cohen  and  Mendelson 
rather  than  the  plaintiffs,  I  should  feel  more  difficulty 
than  I  do.  But  the  learned  Judge  has  not  said 
that  he  disbelieved  the  plaintiffs,  and  I  certainly  see 
no  reason  for  doing  so.  Upon  the  merits  of  the  case 
I  come  to  the  conclusion  that  a  breach  of  duty  by  the 
directors  to  the  company  and  the  other  shareholders  in 
it  has  been  established.  It  is  necessary,  however,  to 
consider  the  form  of  the  act,  and  the  relief  which  can 
be  given.  The  breach  of  duty  to  the  company  consists 
in  depriving  the  company  of  the  use  of  the  money  which 
the  directors  ought  to  have  paid  up  sooner  than  they 
did.  I  cannot  regard  the  case  as  one  of  mere  internal 
management  which,  according  to  **  Fobs  v.  Harbottle ' ' 
(2  Hare,  461)  and  numerous  other  cases,  the  Court 
leaves  the  shareholders  to  settle  amongst  themselves. 
It  was  ascertained  and  admitted  at  the  trial  that,  when 
this  action  was  commenced,  the  defendants  held  such  a 
preponderance  of  shares  that  they  could  not  be  con- 
trolled by  the  other  shareholders.  Under  these  circum- 
stances an  action  by  some  shareholders  on  behalf  of  them- 
selves and  others  against  the  defendants  is  in  accordance 
with  the  authorities,  and  is  unobjectionable  in  form.  See 
'•Menierv.  Hooper's  Telegraph  Co."  (L.R.,  9  Oh., 
350).  An  action  in  this  form  is  far  preferable  to  an 
action  in  the  name  of  the  company,  and  then  a  fight  as 
to  the  right  to  use  the  name.  But  this  last  mode  of 
procedure  is  the  only  other  open  to  a  minority  of  share- 
holders in  cases  like  the  present.  Apart,  however,  from 
the  form  of  the  action,  the  defendants  contended  that, 
having  regard  to  the  pleadings  and  to  the  calls  made 
and  paid  since  the  action  was  brought,  and  to  what 
took  place  at  the  trial,  no  relief  could  now  be  given  to 
the  plaintiffs.  I  have  looked  very  earefully  at  the 
pl«jadings,  and  have  observed  that  Mr.  Justice  Cozens- 
Hardy  gave  the  plaintiffs  leave  to  amend  their  claim  by 
introducing  into  it  the  facts  stated  in  their  reply  to  the 
defence  put  in  by  the  defendants  Margowski  and  Cohen. 


Paragraph  6  of  this  reply  raises  the  point  proved 
at  the  trial — that  the  directors  practically  oen- 
trolled  the  voting  power  of  the  eoupany.  Mr. 
Eve,  who,  in  the  Court  below,  placed  the  plain- 
tiffs' case  on  its  true  equitable  basis,  gave  np  the 
charges  of  actual  fraud,  and,  ealls  having  been 
made  and  paid,  he  did  not  ask  for  an  injunction  or  a 
receiver.  But  he  pressed  for  a  declaration  to  the  effect 
thst  the  defendants  ought  to  have  paid  up  Ss.  per  share 
on  their  shares  on  allotment,  llus  was  never  abandoned. 
Having  regard  to  the  facts  alleged  in  the  plaintiffs' 
statement  of  claim  and  in  their  reply,  and  to  the  leave 
to  amend,  and  to  the  mode  in  which  the  plaintiffs' 
counsel  opened  the  plaintiffs'  case,  and  urged  the  breach 
of  duty  of  the  defendants,  I  do  not  think  that  the 
defendants  can  successfully  maintain  that  they  have  to 
meet  on  appeal  a  really  different  case  from  that  which 
was  made  in  the  Court  below.  The  plaintiffs'  case  was 
obscured  by  charges  of  fraud,  and  by  bein^  based  in 
their  pleadings,  and  to  soma  extent  in  argument,  on 
legal  rather  than  on  equitable  grounds.  But  the  facts 
which  eonstttnte  the  plaintiffs'  case  are  set  out  in  the 
pleadings,  and  were  fully  investigated  in  the  Court 
below  ;  and  Mr.  Eve  more  than  once  put  the  plaintiffs' 
ease  on  its  true  basis.  The  plaintiffs'  statement  of  claim 
is  full  of  charges  of  frand.  These  have  been  abandoned, 
and  the  plaintiffs  nrast  pay  ail  the  costs  ooeasioned  by 
them.  But  it  does  not  follow  that  their  action  ought 
to  be  wholly  dismissed.  See  **  Billiard  v.  Eiffe  " 
(L.R.,  7  H.L.,  39).  The  proper  order  will  be  :— Allow 
the  appeal  and  reverse  the  jadgaent  appealed  from. 
Declare  that  the  three  defendants— Margowski,  Cohen, 
and  Sworn — were  guilty  of  a  breach  uf  their  duty  as 
directors  in  not  paying  to  the  company  in  respect  of  the 
shares  allotted  to  them  on  the  5th  July,  1897,  3s.  per 
share,  being  the  amount  which  they  obtained  from  the 
other  members  of  the  company  in  respect  of  shares 
allotted  to  them,  and  let  the  plaintiffs  have  liberty  to 
apply  for  an  order  for  pa3rment  if  neoessary.  Order 
the  three  defendants  to  pay  the  eosts  of  the  appeal , 
and  also  the  costs  of  the  aotion,  except  such  eoste  as 
have  been  occasioned  by  the  charges  of  fraud,  which 
costs  are  to  be  paid  by  the  plaintiffs.  The  nsnal  eet- 
off  as  regards  these  costs. 

LosD  Justice  Rioby  and  Lord  Justice  Vaughan 
Williams  read  judgments  to  the  same  effect. 

[Solicitors— White  and  De  Bariatte  ;  Spyer  and  Boos  ; 
Hayoes  and  Claremont.] 


Court  of  Appeal  (Collins  and  »  1900. 

Romer,  L.JJ.)  (  April  10. 

THE  QUEEK  V.    BULLIVANT  AND  OTHERS.* 

Practice  —  Discovery  —  Documents — ^Privilege — 
Evading  payment  of  probate  duty — Communi- 
cation to  solicitor — Production  of  docuBients 
ordered. 

This  was  an  appeal  from  an  order  of  Mr.  Justice 
Mathew  at  Chambers  for  the  production  by  one  of  the 
defendants  of  certain  documents.  Hie  information  was 
filed  by  the  Attorney-General  of  Victoria,  Australia,  in 
the  Supreme  Court  of  that  colony,  against  Stanley 
Austin,  William  Hose  Bullivant,  and  Joseph  Henry 
Grey,  the  executors  of  the  will  of  James  Austin,  de- 
ceased, and  Frank  Austin  to  recover  duty.  The 
information  alleged  in  substance  that  on  November  9, 
1894,  James  Austin,  the  testator,  by  two  voluntary 
deeds  conveyed  to  trustees  certain  lands  in  Victoria  of 
which  he  was  seised  in  fee  simple  upon  the  trusts  de« 
clared  by  the  deeds  ;    that   on  November  9,  1894,  the 
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testator  by  a  voluntary  deed  assigued  to  trustees  apon 
certaiD  trusts  a  mortgage  debt  of  £24,000,  to  which  he 
was  then  absolutely  entitled,  secured  on  mortgage  of 
certain  real  estate  in  Victoria  ;  and  that  on  March  20, 
1895,  the  testator  by  two  voluntacy  deeds  conveyed  to 
his  two  sons,  the  defendants  Stanley  Austin  and  Frank 
Austin,  certain  lands  in  Victoria,  of  which  he  was 
seised  in  fee  simple,  to  hold  as  tenants  in  common. 
The  information  then  alleged  that  the  testator  died  on 
May  15,  1896.  having  by  his  will,  dated  May  8,  1895, 
appointed  the  defendant.  Stanley  Austin,  executor 
thereof  so  far  as  regari  ei  bis  property  in  Great  Britain, 
and  the  defendants,  Bullivant  and  Grey,  executors 
thereof  so  far  as  regarded  his  property  in  Australia 
and  elsewhere  out  of  Great  Britain  ;  that  probate  of 
the  will  was  duly  granted  in  England  and  Victoria 
respectively':  anl  that  each  of  the  conveyances  and  the 
assignment  above  mentioned  were  wholly  voluntary  and 
were  made  and  executed  by  the  testator  with  intent  to  evade 
the  payment  of  duty  in  Victoria  under  the  Administration 
and  Probate  Act,  1890  (54  Vict.,  No.  1,060),  of  that 
colony,  llie  information  claimed  a  declaration  that  the 
conveyances  and  the  a.s8ignment  were  made  and  executed 
by  the  testator  with  intent  to  evade  the  payment  of 
duty  under  the  above  Act  ;  and  that,  if  necessary,  an 
account  might  be  taken  as  to  the  amount  of  duty  under 
the  Act  payable  in  respect  of  the  same,  and  that  the 
defendants  should  be  ordered  to  pay  the  amount  of  the 
duty.  The  defence  denied  the  allegations  contained  in 
the  information.  It  appeared  that  the  conveyances  and 
the  assignment y  which  were,  speaking  generally,  for  the 
benefit  of  the  testator's  sons  aud  daughters,  had 
been  prepared  by  a  firm  of  solicitors  named  Bath 
and  Austin,  of  Glastonbury,  Somerset,  on  the  in- 
structions of  the  testator.  Mr.  Bnth  was  the  member 
of  the  firm  who  carried  out  the  transactions.  The 
defendant,  Stanley  Austin,  became  a  partner  in  the  firm 
in  1887,  and  Mr.  Bath  died  in  1895.  In  1896  the 
testator  died  at  Glastonbory.  Stanley  Aufitin  now 
carried  on  the  business  in  partnership  with  another  person 
under  the  style  of  Austin  and  Bath.  A  comn.ission  was 
issued  from  the  Supreme  Court  of  Victoria  for  the  pur- 
pose of  taking  the  evidence  of,  among  others,  the 
defendant,  Stanley  Austin,  in  this  country.  Mr.  Austin 
was  accordingly  examined  on  commission  at  Bristol,  and 
he  was  asked  on  behalf  of  the  informant  whether 
he  had  in  his  office  any  book  in  which  Mr.  Bath 
or  his  clerk  had  entered  the  instructions  given 
to  him  by  the  testator  with  reference  to  the  pre- 
paration of  the  conveyances  and  assignment.  The  wit- 
ness said  that  he  had,  but  he  declined  to  produce  it  on 
the  ground  that  it  was  held  by  him  and  his  partner  in 
their  professional  character  as  solicitors,  and  was  a 
professional  document  containing  entries  of  communica- 
tions of  a  professional  and  confldential  character  for 
the  purpose  of  obtainind:  legal  advice.  An  application 
was  thereupon  made  at  Chambers  for  an  order  upon  the 
witness  to  produce  any  books  containing  the  instructions 
given  by  the  testator  to  the  late  firm  of  Bath 
and  Austin  with  reference  to  the  preparation, 
execution,  or  carrying  into  effect  of  the  eon- 
veyances  or  assignment,  or  any  of  them.  Mr.  Jus- 
tice Mathew  made  the  order.  The  defendants  appealed. 
Ry  section  115  of  the  Administration  and  Probate  Act, 
1890  (of  the  colony  of  Victoria),  **  if  any  person  has 
made,  or  shall  hereafter  make,  any  conveyance  or 
assignment,  gift,  delivery,  or  transfer  of  any  estate, 
real  or  personal,  or  of  any  money  or  securities  for 
money  with  intent  to  evade  the  payment  of  duty  under 
this  part  of  the  Act,  in  ease  such  person  should  die  the 
property  comprised  in  any  such  conveyance  or  assign- 
ment, or  the  subject-matter  of  any  such  gift,  delivery, 
or  transfer,  shall  upon  the  death  of  such  person  be 
deemed  to  form  part  of  his  estate  for   the    purposes   of 


this  fart  of  the  Act  upon  which  duty  shall  be  pay- 
able.    .     .     ." 

Mr.  Bbnest  Pollock,  for  the  defendants,  contended 
that  the  documents  ordered  to  be  produced  were 
privileged  from  production. 

Mr.  S.  A.  T.  RowLAiT  appeared  for  the  informant. 
••  Minet  v.  Morgan  "  (L.R.,  8  Oh.,  361)  ;  "  Wheeler 
V.  Le  Marchant  "  (17  Ch.D.,  675)  ;  •*  Lowden  v. 
Blakey  *'  (23  Q.B.D.,  332)  ;  '»  In  re  Postlethwaite  »' 
(35  Ch.D.,  722)  ;  •*  Keg.  v.  Cox  "  (14  Q.B.D., 
153)  ;  *»  O'Shea  v.  Wood  "  ([1891]  P.,  237,  286)  ; 
*•  Calcraft  v.  Guest  ''  ([1898]  1  Q.B.,  759)  were 
referred  to. 

The  Court  dismissed  the  appeal. 

LoBD  Justice  CbLLiNS  said  that  the  question  was 
whether  the  documents  were  privileged  on  the  ground 
that  they  came  into  existence  in  the  process  of  asking 
legnl  advice  of  a  solicitor.  The  information  was 
against  the  defendants,  as  executors  of  a  testator,  and 
the  ground  upon  which  the  information  was  filed  was  that 
the  deceased  executed  certain  settlements  with  intent  to 
evade  the  payment  of  duty  imposed  by  the  Administration 
and  Probate  Act,  1890,  of  Victoria.  That  was  the 
basis  of  the  information.  The  issue  was  whether  or  not 
the  settlements  were  made  with  intent  to  evade  the 
payment  of  the  duty.  It  was  elicited  upon  the  ex- 
amination of  one  of  the  defendants  over  here  that  he 
had  a  document  in  his  possession  which  he  must  lie 
taken  to  admit  was  relevant  to  the  issue,  because  he 
took  the  objection  that  it  was  privileged  upon  the 
ground  above  named.  Raising  the  question  in  that  way 
came  to  this,  that  the  document  was  relevant  but  privi- 
leged. Relevant  to  what  ?  Relevant  to  the  issue 
whether  what  was  done  was  done  with  intent  to  evade 
payment  of  the  duty  under  the  Act.  If  so,  in  his 
opinion  the  document  was  not  privileged  from  produc- 
tion by  reason  of  its  having  come  into  existence  as  a 
consequence  of  advice  sought  from  and  given  by  a  soli- 
citor. The  privilege, which  was  that  of  the  client, did  not 
cover  documents  which  came  into  existence  with  a  view 
to  evade  the  statute.  But,  though  the  dooument  which 
the  defendant  refused  to  produce  came  into  that  category, 
be  might  show  that  any  particular  dooument  ordered  to 
be  produced  was  not  relevant  to  the  issue,  and  any  such 
document  he  need  not  prodooe.  As  to  such  documents 
as  were  relevant  to  the  issue,  it  was  not  a  ground  for 
refusing  to  produce  them  that  they  came  into  existence 
in  consequence  of  advice  being  sought  from  and  given 
by  a  solicitor  as  to  how  to  evade  the  Act. 

Lo&D  Justice  Romeb  delivered  judgment  to  the  same 
effect. 

[Solicitors— Freshfields,  for  the  informant ;  Crowders, 
Vizard,  and  Oldham,  for  the  defendants.] 


O.B.  Div.  (Ridley   1  U»Of». 

aud  Darling,  JJ.)    {  April  10. 

BOBBBTSON  V.   HABBIS.* 

Adulteration  —  Warranty — Milk — Written     con- 
tract for  delivery  over  a  period  of  time. 
HeUlf  no  warranty  to  satisfy  sec.  25  of  the  Sale 
of  Food  and  Drags  Act,  187& 


This  was  a  special  case  state  1  by  the  stipendiary 
magistrate  of  Shefiield  on  the  hearing  of  an  informa- 
tion laid  by  the  appellant  against  the  respondent,  under 
section  6  of  the  Sale  of  Food  and  Drugs  Act,  1876, 
ckttrging  the  respondent  with  selling,  as  pure  milk, 
milk  to  which  water  had  been  added.  The  defence 
was  that  the  respondent  had  purchased  the  milk  as 
pure    milk   and    with    a    written     warranty     to    that 
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effect,  thftt  he  had  no  reason  to  believe,  at  the  time 
when  he  sold  it,  it  was  otherwise,  that  he  had  sold  the 
milk  in  the  same  state  as  when  he  purchased  it,  and  that 
he  was  accordingly  protected  bj  section  25  of  the  Act. 
In  support  of  this  defence  the  respondent  relied  on  the 
contract  under  which  he  bought  the  milk,  which  was  in 
the  following  terms  :— *'  January  20,  1899.  Hall 
Farm,  Duffield.  I,  Sarah  Sheldon,  of  the  above  address, 
agree  to  sell  to  William  Harris,  of  682,  Attercliffe- 
road,  ShefBeld,  1,000  gallons  of  milk  weekly  in  such 
quantities  as  arranged,  the  milk  to  be  pure,  new  milk, 
delivered  at  Attercliffe,  Masborough,  and  Swintou 
stations  on  the  Midland  Railway,  carriage  paid,  at  T^d. 
per  imperial  gallon  from  January  21  to  March  31, 
1899,  both  inclusive,  7|d.  per  imperial  gallon  from 
April  1,  1899,  to  September  30,  1899,  both  inclusive, 
and  7id.  per  imperial  gallon  from  October  1,  1899,  to 
January  20,  1900,  both  inclusive."  The  learned  magi- 
strate held  that  this  agreement  had  in  it  a  written 
warranty  within  section  25  of  the  Act.  And,  as  it  was 
proved  that  the  respondent  had  no  reason  1  o  believe  at 
the  time  when  the  milk  was  sold  it  was  otherwise  than 
pare,  new  milk,  and  that  it  was  sold  in  the  same  state 
as  when  it  was  purchased,  he  dismissed  the  informa- 
tion subjeot  to  the  present  case. 

Mr.  Reginald  Brown,  Q.C.,  appeared  for  the  appel- 
lant ;   and  Mr.  Frankau  for  the  respondent. 

In  the  coarse  of  the  argument  the  following  cases 
were  cited  :—••  Rook  v.  Hopley  '*  (L.IL,  3  Ex.D., 
209);  "Harris  v.  May"  (L.R.,  12  Q.B.D.,  97)  ; 
**  Farmers'  Co.  v.  Stevenson  "  (60  ZV.,  M.C.,  70)  ; 
«•  Hotchin  v.  Hindmarch  "  (L.R.  [1891],  2Q.B.,  181)  ; 
"  Elder  v.  Smithson  "  (57  J.P.,  809)  ;  »*  Laidlaw  v. 
Wilson  "  (L.R.  [1894],  1  Q.B.,  74)  ;  ••  Lindsay  v. 
Rook  "  (63  L.J.,  M.C.,  231)  ;  **  loms  v.  Van  Tromp  " 
(64  L.J.,  M.C.,  171)  ;  and  **  Hawkins  v.  Williams  " 
(59  J.P.,  633). 

The  Court  allowed  the  appeal  and  remitted  the  case 
to  the  magistrate  with  directions  to  convict. 

Mb.  Justice  Ridley  said  he  thought  judgment  must 
be  for  the  appellant.  The  question  was  whether  there 
had  been  on  behalf  of  the  defendant  a  written  warranty 
put  forward  sufficient  to  satisfy  section  25  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  which  provided 
thus  : — **  If  the  defendant  in  any  prosecution  under 
this  Act  prove  to  the  satisfaction  of  the  justices  or 
Court  that  he  bad  purcha^d  the  ai'ticle  in  question  as 
the  same  in  nature,  substance,  and  quality  as  that 
demanded  of  him  by  the  prosecutor,  and  with  a  written 
warranty  to  that  effect,  that  he  had  no  reason  to 
believe  at  the  time  when  he  sold  it  that  the  art-icle  was 
otherwise,  and  that  he  sold  it  in  the  same  state  as  when 
he  purchased  it,  he  shall  be  discharged  from  the  prose- 
oution.  "  llie  defendant  had  satisfied  the  section  in  this 
respect,  that  he  had  no  reason  to  believe  that  the 
article  at  the  time  when  he  sold  it  was  other  than 
of  the  nature,  quality,  and  substance  demanded, 
but  the  question  was  whether  he  had  shown  that 
he  had  purchased  it  with  a  written  warranty. 
He  had  produced  an  agreement  under  which  the 
milk  was  to  be  pure,  new  milk.  That  was  no  doubt 
a  written  warranty.  In  ••  Laidlaw  v.  Wilson  " 
(L.R.  [1894],  1  Q.B.,  74)  Mr.  Justice  Charles  said  :— 
*  *  It  is  enough  if  the  language  of  the  document  imports 
a  warranty  and  shows  an  intention  on  the  part  of  the 
vendor  to  warrant."  In  the  present  case,  though  the 
word  warrant  was  not  used,  the  document  did  import 
a  warranty.  So  far  the  respondent  was  right.  But  the 
statute  required  more,  it  required  that  the  defendant 
should  show  that  he  had  purchased  the  article  with  a 
written  warranty  ;  and  after  the  decision  in  **  Harris  v. 
May  "  (L.R.,  12  Q.B.D.,  97),  notwithstanding  that 
that  case  had  been  distinguished  in  '*  Laidlaw  v. 
Wilton,"    it   waa   not   enough   to   produce   a   general 


agreement  like  that  in  the   present  case,  without  show- 
ing also  that   the   article  was   bought   with   it.    There 
was  no  evidence  that  inch  was   the   case  in  "  Harris  t. 
May, '  *  which  was  in  '  other  respects  very  like  the  pre- 
sent case.    No   doubt   the  document  there  did  not  con- 
tain the  words  to  be  pure  milk,  but  a  mere  description 
of  the  milk  as  good   and   pure  milk  ;    but   it  was  cletr 
that  the   Court   held   that   those  words   amounted  te  a 
warranty  ;    Lord  Coleridge,  indeed,  said  that  an  action 
for  breach  of  warranty  could   hare  been  brought  on  the 
contract.    Again,  the   words   of  Mr.  Justice  Charles  in 
**  Laidlaw  v.  Wilson  "  showed  what   he  understood  to 
be  the   ground   of   the   decision  in  **  Harris  v.  Hay." 
He  said  that,  looking   at   the   judgment   of  Lord  Cole- 
ridge as  a  whole,  he  thought   that  what  Lord  Coleridge 
really  meant  was   that   it  was   not   such  a  warranty  ts 
would  cover  the   specific   delivery  of   milk  on  April  12, 
in   the   absence   of   some   written   evidence   that  that 
specific  delivery    was   made   under   the  contract.    That 
amounted  to  saying   that   you   must   have  more  than  a 
written  warranty  in   a   general   agreement  ;    you   must 
have   something    written  to   show   that   the   warranty 
covers     the    particular    article.      In    **    Laidlaw     v. 
Wilson  "    there   was  such   evidence.    In    the  present 
case   if   there   had    been   something   to   show  that  the 
general  agreement  for   the  delivery  of  milk  covered  the 
particular   milk   in   question     there    would   have  been 
enough  to   satisfy  the   statute .    In    the  absence  of  that 
the  magistrate  had  come  to  the  wrong  conclusion. 

Mb.  Justice  Darling  delivered  judgment  espres- 
sing  his  conoorrence  with  the  judgment  of  Mr.  Justice 
Ridley,  and  further,  though  without  deciding  the  point « 
expressing  grave  doubt  whether  to  satisfy  section  25  of 
the  Sale  of  Food  and  Drugs  Act,  1875,  the  writteza 
warranty  must  not  refer  to  an  article  already  in  exis^> 
ence  when  the  warranty  is  given. 

[Solicitors— Richard  Smith  and  Sons,  for  H.  Sayex*^ 
Town  Clerk,  Sheffield,  for  the  appellant ;  Geare  aa.<l. 
Pease,  for  Fairbairn,  Sheffield,  for  the  respondent.] 


Q.B.  Div.      1 
"        >.  J.)    S 


1900. 
(Kennedy,  J.)     |  April  11. 

OSDOE  AND  OTHRBd  V.  THE  OOBPORATION  OF  THE 
BOYAL  EXCHANGE  ASSURANCE.* 

Insurance— Marine—**  P.P.I.  "  policy— Illegality 
—19  Geo.  n.,  c.  37,  sec.  1. 
When,  upon  the  trial  of  an  action,  the  plain-' 
tiff's  case  discloses  that  the  transaction  which  i^ 
the  basis  of  his  claim  is  Illegal,  the  Court  cann9^ 
ignore  the  illegality,  even  if  the  defendant  ha.^ 
not  pleaded  such  illegality. 


This  action  was  brought  apona  i>olicy  of  marine  iniur^ 
ance,  and  the  case  raised  an  important  question  as  to  th^ 
right  of  an  assured  to  recover  in  a  Court  of  law  upoC- 
what  is  known  as  a  *•  p.p.i.  "  policy.  The  facts  o^ 
the  case  are  fully  stated  in  the  judgment. 

Mr.  Rufus  Isaacs,  Q.C.,  and  Mr.  J.  A.  Hamiltocs 
appeared  for  the  plaintiffs  ;  Mr.  Joseph  Walton,  Q.C.^ 
and  Mr.  Scrutton  for  the  defendants. 

Mr.    Justice    Kennedy   read   the   following  judg^ 
ment  .—This   action    is    brought  'by  the  plaintiffs,  whcr 
are  insoranoe  brokers   suing  really  on  behalf  and  for  th^ 
benefit   of   a    BIr.  Rouse   and    certain  other  gentlemeif 
associated   with   him,    against    the   defendants    on  an 
alleged  policy  of  marine  insurance    dated  Xovember  14, 
1898,  upon  the  British  steamship  Radnorshire  belonging 
to   the    Shire   Line.    The   policy,  as   pleaded   by   the 
plaintiffs,  is  a  policy  for  £400  on  the  said  steamship   at 
and     from     London     to      Yokohama,      to     pay     a 
total     loss     in     the     event    of     the    vessel's      not 

^Reported  bj  F.  U  Borinwn,  Esq.,  Barriatar-«t-Law. 
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Arriving  at  Yokohama  on  or  before  midnight 
on  December  31,  1898.  It  is  pleaded  by  the  plaintiffs 
that  the  vessel  did  not  arrive  at  Yokohama  on  or  before 
midnight  December  31,  1898,  ani  the  amoant  insured 
is  claimed  by  the  plaintiffs.  In  fact,  as  appeared  when 
the  document  was  produced  by  the  plaintiffs  in  evidence, 
the  alleged  policy  is  what  is  known  as  a  **  p.p.i." 
or  honour  policy,  one  of  its  terms  being  that,  in 
the  event  of  loss,  **  it  is  hereby  agreed  that 
this  polioy  shall  be  deemed  as  fall  and  suffi- 
cient proof  of  interest."  llie  defendants,  in  the 
points  of  defence,  do  not  plead  the  invalidity 
of  the  alleged  policy,  under  the  provisions  of  the  19 
George  II.,  c.  37,  section  1.  Their  pleaded  defences,  in 
addition  to  a  refusal  to  admit  the  correctness  of  the 
statement  of  the  plaintiffs  as  to  the  terms  of  the  alleged 
policy,  are  (1)  concealment  of  material  facts  ;  (2)  that 
the  persons  on  whose  behalf  the  plaintiffs  effected  the 
alleged  policy  ha.l  no  insurable  interest  in  the  subject- 
matter  insured.  The  alleged  polioy  was,  in  truth,  so  far  as 
regards  the  purpose  of  Mr.  Rouse  and  certain  other  gentle- 
men for  whom  it  was  effected,  a  mere  wager  or  wager- 
ing speculation.  It  apjiears  that  some  time  before 
November  II,  1898,  the  Government  of  Japan  had 
made  an  ordinance  whereby  goods  imported  into  Japan 
after  December  31,  1898,  should  be  liable  to  a  higher 
daty  than  had  previously  been  levied.  This  was  known 
to  Mr.  Rouse,  who  was  employed  in  the  London  office 
of  a  Japanese  insurance  company,  called  the  Nippon, 
and  he  had  a  conversation  with  a  Mr.  Pound  (who  was 
an  insurance  clerk  in  the  plaintiffs*  office)  upon  the 
subject  of  insurances  being,  in  consequence  of  the 
ordinance,  effected  in  regard  to  the  arrival  in  Japan  of 
vessels  carrying  goods  to  that  country.  It  occurred  to 
Mr.  Rouse  that  there  was  an  opportunity  of  having  what 
he  called  '*  a  spec."  He  asked  Mr.  Pound  if  he 
thought  be  wonld  be  able  to  do  a  *'  spec."  for  him. 
Pound  said  he  thought  he  might  be  able.  They  then 
parted.  Mr.  Rouse  returued  to  his  office  and  read 
in  Lloyd's  Shipping  Gazette  that  the  Radnorshire  was 
the  vessel  of  the  line  of  steamships  running  between 
London  and  Japan  under  the  management  of  Messrs. 
Jenkins  and  Co.,  which  had  last  sailed  for  Japan  ;  and 
that  she  was  reported  to  have  passed  the  Downs 
on  October  30.  Believing  that  a  vessel  of  that  type 
might  be  expected  to  take,  roughly,  about  two  months 
on  the  voyage,  he  saw  from  her  reported  position  that, 
to  use  his  own  word8,her  arrival  before  January  1,  1899, 
was  obviously  a  close  thing,  and  what  he  wanted  for  a 
*  *■  spec. ' '  He  mentioned  his  project  to  certain  other 
gentlemen  in  the  Nippon  office,  and  they  agreed 
to  share  with  him  in  the  speculation.  In  the 
result,  through  Mr.  Pound,  acting  as  their  agent 
to  procure  an  insurance,  Mr.  Rouse  and  his  fellow- 
speculators  carried  out  their  project  by  obtaining  from 
the  defendants  the  policy  in  question,  the  slip  for  whioh 
was  initialled  by  Mr.  Toulmin  on  behalf  of  the  defend- 
ant comimny.  Had  Mr.  Toulmin  known  the  real  nature  of 
the  transaction — namely,  that  it  was  a  mere  bet  or  specula- 
tion without  any  interest  on  the  part  of  those  for  whom 
in  reality  the  insurance  was  effected— he  would  have 
declined  the  risk  altogether.  It  is  at  the  same  time 
only  just  to  Blr.  Rouse  and  his  friends  to  add  that  they 
appear  to  have  desired  throughout  the  transaction 
to  act  in  a  candid  and  straightforward  manner. 
It  was  not  through  any  fault  of  theirs  that  the  purely 
speculative  nature  of  the  transaction  was  not  disclosed 
to  Mr.  Toulmin.  It  appears  to  me  that,  when  upon  the 
trial  of  an  action  the  plaintiff's  case,  as  happens  here, 
discloses  that  the  transaction  which  is  the  basis  of  the 
plaintiff's  claim  is  illegal,  the  Court  cannot  properly 
ignore  the  illegality  and  give  effect  to  the  claim. 
Here  the  insertion  of  the  **  p.p.i."  claose  taints  the 
whole  of  the  plaintiffs'  eise.  The  19  George  II. ,  c.  37 , 


section  1  expressly  forbids  the  making  of  an  assurance 
upon  a  British  ship  without  further  proof  of  interest 
than  the  policy,  and  goes  on  to  declare  that  every 
sueh  assurance  shall  be  null  and  void  to  all 
intents  and  purposes.  It  has  been  suggested  by 
the  plaintiffs  that  the  present  policy  is  not  a 
policy  **  on  a  ship  "  within  the  meaning  of  this  section. 
I  am  clearly  of  opinion  that  it  is.  An  assurance  whereby 
the  assured  is  entitled  to  be  indemnified  against  loss  in 
respect  of  the  non-arrival  of  the  ship  at  a  certain  port 
by  a  certain  date  may,  I  think,  be  correctly 
described  as  an  insiurance  on  the  ship.  If  autho- 
rity is  wanted  I  think  that  it  appears  in  the  case 
— very  similar  indeed  in  its  circumstances— of  **  Kent 
V.  Bird  "  decided  on  the  same  statute  in  1777  (Cowper, 
585).  There  the  defendant  undertook  that  a  vessel 
should  save  her  passage  to  China  that  season,  and,  in 
the  action  brought  upon  the  document  of  insurance, 
judgment  was  given  for  the  defendant  on  the  ground  that 
the  transaction  was  the  making  of  a  gaming  or  wagering 
policy  on  a  ship  within  the  meaning  of  the  statute. 
Attempts  to  narrow  the  section  when  it  speaks  of  an 
assurance  on  **  goods,  merchandises  or  effects,"  similar 
to  the  attempt  of  the  defendants  in  this  case  in  regard 
to  an  assurance  **  on  ship,"  were  unsuccessfully  made 
in.  •*  Smith  v.  Reynolds  "  (1  H.  and  N.,  221), 
•'  De  Mattos  v.  North"  (L.R.,  3  C.P.,  185), 
'*  Berridge  v.  Man  On  Insurance  Company"  (18Q.B.D., 
346).  These  cases  show  that  assurances  on  profits, 
commission  and  advances  are  covered  by  the  section, 
when  it  speaks  of  assurances  on  **  goods,  merchandises 
or  effects."  This  policy,  then,  being  an  illegal  instrument 
— an  assurance  which, in  the  language  of  Mr.  Justice  Grove 
in  **  AUkins  v  Jupe  "  (2  C.P.D.,  at  p.  389),  is  contrary 
to  the  direction  of  the  statute,  and  so  unlawful  in  all 
its  ineidents  that  the  law  will  not  countenance  any  part 
of  it— I  cannot  give  judgment  upon  it  in  favbur  of  the 
plaintiffs.  Then  counsel  argued  that  the  illegality  was  not 
pleaded  by  the  defendants.  In  my  opinion  that  makes  no 
difference— ex  turpi  causa  non  oritur  actio.  This  old  and 
well-known  legal  maxim  is  founded  on  good  sense,  and 
expresses  a  clear  and  well  recognised  legal  principle 
which  is  not  confined  to  indictable  offences.  No  Court 
ought  to  enforce  an  illegal  contract,  or  allow  itself  to  be 
made  an  instrument  of  enforcing  obligations  alleged  to 
arise  oat  of  a  contract  or  trans  iction  which  is  illegal,  if 
the  illegality  is  duly  bi ought  to  the  notice  of  the  Court, 
and  if  the  person  invoking  the  aid  of  the  Court  is 
himself  implicated  in  the  illegality.  It  matters  not  whether 
the  defendant  has  pleaded  the  illegality  or  whether  he  has 
not.  If  the  evidence  adduced  by  the  plaintiff  proves 
the  illegality  the  Court  ought  not  to  assist  him.  (Per 
Lord  Justice  Lindley,  *'  Bcott  v.  Brown,  Doering, 
McNab,  and  Co."  [1892],  2  Q.B.,  at  p.  728.)  **  If  " 
said  Lord  Msnsfield  in  bis  judgment  in  *'  Holman  v. 
Johnson  "  (Cowper,  343)  (to  which  Lord  Justice 
Lindley  refers  as  an  authority  immediately  after 
the  passage  which  I  have  just  quoted),  **  from  the 
plaintiff's  own  stating  or  otherwise,  the  cause  of  action 
appears  to  arise  ex  turpi  causa,  or  the  transgres- 
sion of  a  positive  law  of  this  country,  then  the 
Court  says  he  has  no  right  to  be  assisted.  It 
is  upon  this  ground  the  Court  goes,  not  for 
the  sake  of  the  defendant,  but  because  they  will 
not  lend  their  aid  foi  such  a  plaintiff."  Order  L9,  rule 
16  of  the  rules  of  the  Supreme  Couit,  upon  which  Mr. 
Hamilton  for  the  plaintiffs  laid  much  stress,  does  not 
touch  (as  the  judgment  of  Lord  Justice  Lindley, 
which  I  have  quoted,  olearly  indicates)  a  case  like 
the  present  in  which  the  illegality  of  the  transaction 
appears  npon  the  face  of  the  plaintiffs'  case.  The  pur- 
pose of  that  rule,  at  it  appears  to  me,  is  to  prevent  the 
injustice  which  might  arise  from  a  litigant,  without 
notice  to  his  opponent,  adducing   evidence  to  show  that 
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a  transaction    which   apparently    is    perfectly    legal    is 
really  illegal— as  for    example   that   an  apparently  good 
deed  was  really  fraudulent  under   13  £11  z.,  c.  5  ;  or  the 
similar   injustice   which    might    aiise  if  a  litigant,  who 
would  otherwise  have  been    prepared    with    evidence  to 
surmount    them,  was    suddenly  called    upon  at  the  trial 
for  the  first  time  to    meet    objections  to    the  pursuit  of 
a  legal  remedy  based  upon  the  Statute  of  Limitations  or 
the    Statute    of    Frauds,    or    was    calle  1  upon    to  deal 
with  issues  of  which  he  had  no  notice.    The    rule    does 
not  affect  a  case  like  the  present.     There  is,    I    think, 
only  one  other  point  in  the  argument  of   the   plaintiffs' 
counsel  upon  this  part  of    the    case   which    I    have    to 
notice.     It    was    urged  that  the  defendants    themselves 
were  wishful  that  the  policy  should  not  be  held  void  on 
account  of  its  having  been  made  in  terms  prohibited  by 
the  statute.    Certainly  the  defendants'    counsel    did  so 
state   .  their    attitude.    But  I  hold    that   my    judgment 
ought  not  to  be  affected  by  this    consideration.    I    was 
referred  to  the  course  taken  by  Mr.  Justice  Bigham  in  the 
recent  case  of  **  Buchanan  v.  Faber  "  (4  Com.Ca».,223). 
In  that  case  the  policy  sued   on   contained  the  **  p.p.i." 
clause.  In  a  note  to  the  report  it  is  stated  that  my  brother 
fiigham,  after    consultation    with    Mr.  Justice  Mathew, 
intimated  that  he  would, with  the  consent  of  the  parties, 
hear    the    case    as    if    the   policy    did    not  contain  the 
**  p.p.i."  clause.     I  need  not  say  that  I  should  be  very 
slow  not    to    adopt  a  course    which  they  had  approved, 
and  if  I  ever  felt    impelled   by    my    own  conviction  to 
take  a  different   view  from    them    I  should    have  very 
great  misgiving  as  to  the  correctness   of  my  own  view. 
But  what  I  am  invited  to    do   here   is   something  quite 
different  from  that  which  was   asked    by  the  parties  and 
permitted  by  my  brother  Bigham  in  that  case.  That  was, 
in  effect,  to  treat  the  vitiating  clause  as  deleted.     What 
I  am  invited  to  do  is  to   treat  the  policy   as  valid  with 
the  vitiating  clause  retained  as  part  of  it.     If  that  were 
done   here    which    the   Court     did  in    '*  Buchanan    v. 
Faber' ' — viz, ,  if  I  dealt  with  this  policy  as  if  it  contained 
no     ^*  p.p.i."      clause— the   plaintiffs,    so     far     from 
being    helped,    would     obviously     be     involved    in    a 
fatal     difficulty.    They,    admittedly,    never     had    any 
insurable  interest  ;    the   absence    of    such    an    interest 
has   been    pleaded    by    the    defendants  ;    and    the  only 
possible  reply    to    this   defence     lies   in   the   presence 
in    the     policy     of     the     **p.p.i."    clause.     If    that 
is    treated  as    gone,    the    plaintiffs'  case    goes  with  it. 
Deciding  this  case,  as  1  do,  upon    the  grounds  which  I 
have  stated,  I  feel,  nevertheless,  in    view   of    the  care 
bestowed  upon  it  by  the  learned  counsel  on  both  sides, 
that  I  ought  not  to  let  pass  unnoticed  another  aspect  of 
the  case    which    was    presented    for  my  consideration. 
The     defendants     argue     that,    even     if     the    policy 
can    be    treated  as  not    invalidate<l     by  the  **  p.p.i." 
clause,    they    have    a     gOi>d    defence    to    the     action, 
because    it    was    obtained    by    the    concealment    of    a 
material     fact— a    fact,    that     is    to    say,  **  which    if 
communicated      would     affect     the     judgment     of    a 
rational    underwriter  in  considering  whether   he  would 
enter     into     the     contract     at    all,    or    enter   into    it 
at   one     rate    of     premium     or    another    "    (see    per 
Lord  Justice  Brett,  *•  Rivaz  v.  Gerussi, "  K  Q.B.D.,  at 
p.  229).     The  fact  referred  to  is  the  purely  speculative 
character  of  the  transaction.    That  it  was  not  expressly 
commuAicated    by  Mr.  Pound  to  Mr.  Toulmin  is   indis- 
putable ;  but  the  plaintiffs  say  to  the  defendants,  **  You 
are  not  entitled  to  rely    on   this    non-disclosure  ;    you 
knew   perfectly   well    tbat    we    were  negotiating  for  a 
polky    with   a    *  p.p.i.' clause,  and  you  contracted   to 
glTe  us   snch    a  policy.      Mr.  Found    was   justified    in 
assuming  that  Mr.  Toulmin  knew  ail  he  had  to  tell,  and 
in  the  circnmstances  you   must  be  taken  to  have  waived 
being  informed  of  the  purely    speculative  natore  of    the 
risk  "  (sae  **  Carter  v.  Boehm,"    3  Burr.,    1,907).    It 


appears  to  me  that  there  is  much  to  be  said  for  this 
view,  but  upon  the  whole,  if  it  was  open  to  me  to  treat 
the  policy  as  a  valid  policy  and  I  had  to  decide  the  case 
upon  this  point,  I  should  feel  myself,  upon  the  evidence 
given  before  me,  obliged  on  this  point  also 
to  decide  in  favour  of  the  defendants*  contention. 
On  the  materiality  of  the  fact  of  this  being  purely  a 
speculative  or  wagering  venture  on  the  part  of  Mr. 
Rouse  and  his  friends  Mr.  Toulmin  is  clear  and 
emphatic.  He  would  not  have  entertained  the  risk  if 
he  had  known  of  it.  As  I  understand  his  evidence, 
**  policy  proof  of  interest  '*  in  the  ordinary  under- 
standing of  underwriters  means  at  least  the  possible 
existence  of  a  business  interest— an  interest  which  may 
be  hard  to  prove  or  may  not  admit  of  legal  proof  as 
an  insurable  interest,  but  still  some  business  interest. 
The  facts  in  the  case  of  **  Buchanan  v.  Faber,"  to 
which  I  have  had  occasion  to  refer,  afford  an 
illustration,  I  think,  of  a  class  of  risk  of  this  latter 
sort.  In  fact  the  clause  is  sometimes  stipulated  for  in 
policies  which  are  intended  to  cover  substantial  interests 
such  as  disbursements  and  advances.  It  is  not  under- 
stood, if  I  follow  Mr.  1'oulmin's  evidence  correctly,  to 
cover  a  mere  wager.  The  only  case,  according  to  Mr. 
Toulmin,  in  which  he  has  accepted  a  purely  speculative 
or  wagering  risk— and  that  he  has  done  only  on  rare 
occasions — is  in  the  particular  case  of  **  overdue  *' 
vessels,  and  then  only  at  specially  agreed  rates  of 
premium.  The  defendants'  evidence  is  substantially 
confirmed,  I  think,  by  the  conduct  and  by  the 
evidence  of  Mr.  Rouse.  Mr.  Rouse  is  himself  a  clerk 
in  an  insurance  office,  and  he  expressly  enjoined  Mr. 
Pound  to' state  in  negotiating  for  the  insurance  the 
speculative  nature  of  the  transaction.  The  idea  was,  he 
says,  that  they  could  not  be  too  careful.  He  says,  no 
doubt,e1sewhere  in  his  cruss- examination  that  he  did  not 
see  the  materiality  of  a  **  spec,"  or  real  interest,  but 
he  goes  on  to  admit  that  the  underwriters  would  pro- 
bably quote  a  higher  rate  of  premium  in  the  case  of  a 
*'  spec."  Mr.  Pound's  excuse  for  not  obeying  Mr. 
Rouse's  instructions  on  this  point  as  given  to  him  by 
Mr.  Rouse  was  that  he  had  not  got  the  chance  of 
making  the  disclosure.  It  was  quite  an  insufficient 
excuse,  as  I  understood  what  took  place  between  Mr. 
Pound  and  Mr.  Toulmin  ;  but  I  believe  that  Mr. 
Pound  did  not  at  all  mean  to  do  anything  improper  or 
unfair.  I  think  he  possibly  drew  an  unwarranted  in- 
ference from  Mr.  Toulmin 's  words  and  manner  that 
Mr.  Toulmin  either  know  or  was  willing  to  waive  in- 
quiry about  the  circumstances  of  the  in.-urance.  Upon 
the  whole,  as  I  have  already  said,  upon  the  evidence 
before  me,  if  I  had  to  decide  on  this  issue  I  should 
feel  obliged  to  decic'e  it  in  favour  of  the  de- 
fendants. It  is  not,  however,  necessary  for  me 
to  no  so,  and  1  give  judgment  for  the  defendants 
on  the  grounds  which  I  have  previously  stated.  Under 
the  circumstances  of  the  case,  including  those  to  which 
I  need  not  refer,  except  for  this  purpose — namely,  that, 
as  appears  by  Mr.  Toulmin's  letter  of  November  14, 
1898,  the  defendants  repudiated  the  policy  for  reasons 
which  the  facts  do  not  warrant,  and  which  implied  an 
unjust  imputation  upon  the  plaintiffs'  representative — I 
give  judgment  for  the  defen'lauts  without  costs. 

[Solicitors— Thomas  Cooper  and  Co.  ;  Hollams,  Sons, 
Coward,  and  Hawksley.] 


Court  of  Appeal  (A.  L.  Smith,  Vaughan  ) 
Williams,  and  Komer,  L.J  J.)  ) 


IPOO. 
April  24, 

THE  Q17BBN  V.  THE  CHIEF  BSGI3TRAH  OF  FRIENDLY 
SOCIETIES — EX  PARTE  EVANS.* 

Friendly  Society— Friendly  Societies  Act,    1896, 
sec.  80 — ^Jurisdiction  of  Chief  Kegbtrar. 

*SeporteA  bf  F.  O.  Bt^cKsa,  Ea«.,  Barristarat-Lsw. 
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In  this  case  a  Divisional  Court  had  refused  io  grant 
the  applicant,  Evans,  a  rule  nUi  for  a  writ  of  pro- 
hibition to  the  Chief  Registrar  of  Friendly  Societies . 
Proceedings  were  being  taken  before  the  Chief  Registrar 
for  the  dissolution  of  a  society,  of  which  Evans  was 
the  managing  director.  Evans  had  certain  claims 
against  the  society,  and  the  society  had  certain  claims 
against  him.  Evans  sought  for  a  writ  of  prohibition  to 
restrain  the  Chief  Registrar  from  adjudicating  upon 
these  claims.  He  renewed  his  application  by  way  of 
appeal  to  this  Court,  and  obtained  a  rule  nisi.  The 
Chief  Re^strar  now  showed  cause  against  the  rule. 

Mr.  Satton  appeared  for  the  Chief  Registrar  ;  Mr. 
Stutfield  for  the  applicant. 

The  CouAT  discharge!  the  rule. 

Lo&i>  Justice  A.  L.  Smith  said  that,  in  his  opinion, 
vnder  the  circumstances  of  the  case  the  writ  of  pro- 
hibition ought  not  to  be  issued.  Proceedings  had  been 
oommenced  for  the  dissolution  of  a  frienily  society 
under  the  provisions  of  section  80  of  the  Friendly 
Societies  Act,  1896.  The  manager,  Evans,  had  claims 
against  the  society,  and  the  society  had  cross-claims 
against  htm.  By  section  80  the  Registrar  had  power 
to  make  an  award  for  a  dissolution,  and  he  bad  power 
to  investigate  the  affairs  of  the  society.  By  subsection  3, 
if  upon  the  investigation  it  appeared  that  the  funds  of 
the  society  were  insufficient  to  meet  the  existing  claims 
thereon,  the  Registrar  might  award  that  the  society  be 
dissolved.  By  subsection  5,  **  Eveiy  award  under  this 
section,  whether  for  dissolution  or  distribution  of  funds, 
shall  be  final  and  conclusive  on  the  society  in  respect  of 
which  the  award  is  made,  and  on  all  members  of  the 
eoeiety,  and  on  all  other  persons  having  any  claim  on 
the  funds  of  the  society,  without  appeal,  and  shall  be 
enforced  as  a  dcoision  on  a  dispute  under  this  Act.^* 
In  his  opinion,  the  Registrar  was  not  proposing  to  do 
anything  in  this  case  except  what  he  had  jurisdiction 
to  do  noder  the  section.  The  rule  must  therefore  be 
discharged. 

Lord  Justtck  Vauohan  Williams  and  Lobd 
JdSTics  RoMEB  delivered  judgment  to  the  same  effect. 


Q.B.  Div. 
(Darling,   J.) 


1000. 
April  24. 


BBBD  Y.   FBAXK2i.<^ 


Bill  of  Sale— Bills  of  Sale  Act,  1878,  sees.  8  and 
10 — Consideration — Defeasance. 


This  was  an  action  brought  by  Mr.  John  H.  Reed, 
the  plaintiff,  against  Mr.  Edwin  Franks,  a  money- 
lender, trading  as  Edwin  Franks  O 'Toole,  the  defend- 
ant, for  damages  for  breaking  and  entering  his  premises 
and  for  wrongfully  taking  possession  of  his  goods. 

Mr.  Frank  Mellor  appeared  for  the  plaintiff  ;  and  Mr. 
Tudor  Howell  for  the  defendant. 

On  December  9,  1898,  the  plaintiff,  who  is  a  nursery- 
man and  market-gardener,  executed  a  bill  of  sale  in 
favoni  of  the  defendant  upon  his  furniture,  then  about 
to  be  moved  to  44,  Jewel-road,  Walthamstow,  by  way 
of  security  for  the  payment  of  the  sum  of  £30  and 
interest  therexm  at  the  rate  of  60  per  cent,  per  annum. 
Hie  principal  sum  of  £30  was  repayable  under  the  bill  of 
sale  by  12  monthly  instalmsnts  of  £2  lOs.  each,  with 
the  interest  due  at  the  time  of  payment.  On  the 
same  day  as  that  on  which  the  bill  of  sale  was 
executed,  the  defendant  signed  and  gave  to  the  plaintiff 
the  following  note  : — **  I  beg  to  say  I  will  accept  25 
shillings  interest  per  month  for  the  loan  of  £30  made  to 

*BeDorted  by  O.  G.  Wilbraram.  Bsq.,  Barriater-atrLsw. 


you  this  day  by  me.'^  The  plaintiff,  accordingly,  paid 
£3  15s.  per  month.  A  portion  of  the  June  instalment 
being  overdue  on  June  30,  and  again  on  July  3,  the 
defendant's  agents  entered  the  plaintiff's  premises  and 
took  possession  of  the  furniture,  under  the  powers 
granted  by  the  bill  of  sale.  The  plaintiff  afterwards  sold 
tome  of  the  furniture  and  with  the  proceeds,  through 
his  solicitor,  paid  to  the  defendant  £25  Ss.,  receiving  in 
return  a  receipt  expressed  to  be  in  **  full  settlement  on 
both  sides  of  the  bill  of  sale. ' '  He  paid  a  further  sum 
of  £1  17s.  6d.  for  possession  expenses.  The  plaintiff's 
case  was  that  the  entry  into  his  premises  was  unlawful, 
because  it  was  effected  forcibly  by  breaking  a  pane 
of  glass,  and,  further,  because  the  bill  of  sale  was  bad. 
The  grounds  on  which  the  bill  of  sale  was  said  to  be 
bad  were  (1)  because  the  agreement  to  accept  25 
shillings  per  month  interest  was  a  defeasance  of  the  bill 
which  ought  to  have  been  set  forth  in  the  bill,  as  it  is 
required  to  be  done  by  section  10  of  the  Bills  of  Sale 
Act,  1878,  and  (2)  because  the  consideration  in  the  bill 
was  incorrectly  stated,  a  sum  of  30  shillings  having 
been  deducted  from  the  £30  for  expenses. 

The  plaintiff  said  that  towards  the  end  of  1898  he 
was  in  want  of  money,  and  a  judgment  summons  for 
£20  had  been  issued  against  him.  He  received  a  letter 
trom  the  defendant  and  entered  into  negotiations  for  a 
loan.  Two  suras  of  78.  6d.  each  were  charged  for 
preliminary  expenses.  It  was  arranged  that  the  defend- 
ant should  advance  £30  on  a  bill  of  sale  on  the  witness's 
furniture,  but  the  defendant  undertook  not  to  register 
the  bill.  The  witness  looked  at  the  bill  of  sale,  and 
observed  that  the  interest  was  too  high.  The  defendant 
then  agreed  to  sign  the  note  in  which  he  agreed  to 
accept  25s.  per  month  interest,  llie  bill  was  after- 
wards signed.  The  defendant  demanded  a  further 
sum  of  30s.  for  expenses,  and  threatened  to  register  the 
bill  unless  this  was  paid.  The  sum  was  accordingly 
paid.  Afterwards  the  defendant  drew  a  cheque  for  £30, 
which  the  plaintiff  cashed.  On  July  2  he  noticed  that 
a  pane  of  glass  had  been  broken  in  one  of  the  windows 
of  his  house.  The  defendant's  men  were  in  possession 
from  July  3  t(y  July  5. 

The  defendant,  in  his  evidence,  denied  that  anv  sum 
was  paid  to  him  by  the  plaintiff  for  expenses.  There 
was  never  any  question  of  not  registering  the  bill  of 
sale.  The  document  by  which  he  undertook  to  accept 
25s.  per  month  interest  was  signed  at  the  plaintiff's 
request  and  for  his  convenience.  He  preferred  to  pay 
an  even  amoimt  rather  than  to  trouble  himself  with 
calculating  amounts  which  would  gradually  decrease  as 
the  instalments  were  paid  off.  The  bill  of  sale  was 
registered   six  days  after  execution. 

Mr.  M£LLOB  submitted  that  the  bill  of  sale  was  bad, 
and  cited  »•  Edwards  v.  Marcus  "  ([1894]  1  Q.B.,  687) 
and  '*  Firth  v.  Oowbum  "  (19  Ch.D.,  419). 

His  LOBDSHIP  withdrew  the  case  from  the  jury.  He 
said  that  the  entry  on  to  the  plaintiff's  premises  was 
justified  unless  the  bill  of  sale  were  bad.  With  regard 
to  the  first  point  on  which  it  was  impugned,  he  did  not 
think  that  the  agreement  signed  by  the  defendant 
amounted  to  a  defeasance  of  the  bill  of  sale  within 
section  30  of  the  Act  of  1878.  It  was  not  an  agreement 
to  alter  the  rate  of  interest,  but  merely  an  arrangement 
as  to  the  manner  in  which  the  interest  should  be  paid. 
The  bill  was,  therefore,  not  void  on  the  first  of  the 
grounds  set  up, nor  was  there  evidence  that  it  was  void  on 
the  ground  that  the  consideration  was  incorrectly  stated  ; 
for,  even  assuming  that  the  308.  was  paid  after  the 
payment  of  the  £30,  it  was  paid,  on  the  plaintiff's  own 
evidence,  not  as  a  deduction,  but  in  order  to  prevent 
the  bill  of  sale  being  registered. 

Judgment  was  accordingly  entered  for  the  defendant* 
with  costs. 
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Court  of  Appeal  (Lindley,  M.R. 
Rigby  and  CoUius,  L.JJ.) 


1900 
April  25. 


NATION' AL  COMPANY  FOB  THE  DISTRIBUTION  OP  KLKC- 
TBICrry  by  SECONIiABY  GKNEBATOBS  (LIMITED)  V. 
GIBBS.* 

Patent — Joint  patentees — Interest  of  anrvivor — 
Covenant  to  assign — Joint  and  several  cove- 
nant— Agreement — Construction. 

Decision  of  Cozens-Hardy,   J.    (15  The  Times 
L.R.,  336),  reversed. 


This  was  au  appeal  from  a  decision  of  Mr.  JuRtice 
Cozens-Hardy 's,  reported  in  15  The  Timet  L.R., 
336.  It  raised  a  question  as  to  the  conntmction  of  an 
agreement  to  assign  a  patent  granted  to  two  patentees. 
By  an  agreement  under  seal  dated  May  25, 1883,  and  made 
between  Lucien  Gaulard  and  John  Dixon  Gibbs  (there- 
inafter called  *'  the  vendors  '')  of  the  one  part  and  the 
plaintiff  compaDy  of  the  other  part,  after  reciting  that 
the  vendors  were  the  inventors  of  certain  inventions  in 
connexion  with  the  manufacture  and  construction  of 
secondary  generators  for  the  distribution  of  electricity 
and  other  apparatus  connected  with  electrical  lighting 
for  which  they  had  obtained  her  Majesty's  letters 
patent  and  of  which  they  had  filed  specifications  and 
that  the  vendors  had  also  obtained  certain  foreign 
patents,  it  was  agreed  that  (1)  the  vendors  should  sell 
and  the  company  should  purchase  the  exclusive  privilege 
of  using,  exercising,  and  vending  all  the  inventions 
withm  the  United  Kingdom  and  the  other  countries 
named,  with  the  full  l>enefit  of  all  extensions,  &c.  ; 
(2)  that  **  the  vendors  ami  each  of  them  "  should  from 
time  to  time  and  at  the  request  and  cost  of  the  com- 
pany do  all  such  acts  and  things  as  by  the  company 
might  be  considered  necessary  or  expedient  for  procur- 
ing confirmation  of  any  of  the  patents,  and  for  obtaining 
extensions  and  prolongations,  and  that  the  vendors 
would  communicate  all  improvements  and  other  inven- 
tions and  at  the  request  and  cost  of  the  company  patent 
the  same  and  execute  assurances  for  vesting  the  new 
patents  in  the  company  ;  (3)  that  in  the  event  of  in- 
fringement the  company  should  **  be  at  liberty  to  com- 
mence, carry  on,  and  prosecute  in  their  own  name,  or 
in  the  name  of  the  patentees  or  any  of  them  or  the 
executors  or  administrators  of  any  of  them  or  other- 
wise, all  such  actions  and  proceedings  "  as  the  cora- 
pRuy  might  think  fit  ;  (4)  that  **  the  vendors  and  each 
of  them  "  should  at  all  times  thereafter  give  the  com- 
pany advice  as  to  the  use  of  the  inventions.  Clause  5 
stated  the  consideration  payable,  and  Clauses  U  and  7 
were  as  follows  :— **  (6)  The  vendoi-s  shall  without 
delay,  at  the  expense  of  the  said  company  and  to  the 
satisfaction  of  the  solicitors  of  the  said  company, 
establish  a  title  to  all  the  said  inventions  and  letters 
patent  and  privileges  hereby  agreed  to  be  sold,  and 
assign  and  transfer  the  same  to,  and  cause  the  same  to 
be  legally  vested  in, the  said  company  or  such  person  or 
jiersons  as  the  said  company  shall  appoint  for  the  pur- 
pose. (7)  The  assignment  and  transfer  of  the  said 
letters  patent  and  other  premises  sold  shall  be  prepared 
by  and  at  the  expense  of  the  said  company  and  shall  be 
expressed  to  be  made  in  pursuance  of  this  agreement 
and  in  consideration  of  the  payment  of  the  said  sum 
of  £220,000,  to  be  paid  in  fully  paid-up  shares  and 
cash  as  before  mentioned,  and  the  said  vendors  and  all 
other  necessary  parties,  if  any,  shall  at  the  cost  of  the 
said  company  execute  such  assignments  to  the  said 
company  or  as  they  shall  direct,  and  such  assignments 
respectively    shall     contain    a    covenant    by    the    said 
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vendors  that  all  the  letters  patent  thereby  assigned  or 
any  letters  patent  which  may  thus  have  been  obtained 
in  substitution  for  the  same  or  in  respect  of  auch  inven- 
tion as  is  protected  thereby  are  valid  and  in  nowise 
void  or  voidable,  and  also  foch  other  covenants  and 
provisions  as  may  be  reasonably  required  by  the  said 
company  for  giving  effect  to  the  sale  hereby  agreed 
to  be  made.  Provided  that  the  consideration 
money  may  be  apportioned  among  two  or  more 
assignments  as  the  said  company  shall  think  fit." 
All  the  patents  referred  to  in  the  agreement  were 
granted  to  Gaulard  and  tiibbs  and  not  to  either  of 
them  separately.  Amongst  others  was  an  Bnglish  patent 
of  September  13,  1882  (4,362  of  1882),  which  was  in 
the  usual  form  of  a  grant  to  two  patentees.  After 
reciting  that  Gaulard  and  Gibbs  had  presented  their 
petition  to  the  Crown  that  they  were  in  possession  of 
an  invention  for  a  new  system  of  electricity  for  the 
production  of  light  and  power,  believed  to  be  of  great 
public  utility,  and  that  they  were  the  first  and  true 
inventors  thereof,  &c. ,  and  that  the  petitioners  had 
praye<l  for  a  grant  *'  unto  them,  their  executors,  ad- 
ministrators, and  assigns  "  of  letters  patent  for  the 
sole  use,  benefit,  and  advantage  of  the  said  invention 
witiiin  the  United  Kingdom  for  14  yeais,it  proceeded  as 
follows  :— **  Know,  therefore,  that  we  ...  by 
these  presents  for  ns,  our  heirs  and  successors,  do  give 
and  giant  unto  the  said  L.acien  Gaulatd  and  John  Dixon 
Gibbs,  their  executors,  administrators,  and  assigns,  our 
special  licence,  full  power,  sole  privilege,  and  authority 
that  they  the  said  "  Ganlard  and  Gibbs,  **  their  execu- 
tors, administrators,  and  assigns,  and  every  of  them  by 
themselves  or  by  their  deputy,  or  deputies,  servants,  or 
agents,  or  snch  others  as  they,  the  said  "  Gaulard  and 
Gibbs,  **  their  executors,  administrators,  and  assigns 
shall  at  any  time  agree  with  and  no  others  and  from 
time  to  time  and  at  all  times  hereafter  during  the  term 
of  years  expressed,  shaU  and  lawfully  may  make,  use, 
exercise,  and  vend  their  said  invention  "  within  the 
United  Kingdom  **  in  such  manner  as  to  them  the  said  " 
Gaulard  and  Gibbs,  '*  their  executors,  administra- 
tors, and  assigns  or  any  of  them  shall  in  their  discretion 
seem  meet,  and  that  the  said '*  Gaulard  and  Gibbs, 
**  their  executors,  administrators,  and  assigns  shall  and 
lawfully  may  have  and  enjoy  the  whole  profit,  and 
benefit,"  &c.,  coming  by  reason  of  the  invention  for 
the  period  thetein  mentioned,  *'  To  have,  hold,  exer- 
cise, and  enjoy  the  said  licences,  powers,  privileges, 
and  advantages  .  .  .  unto  the  said  "  Gaulard  and 
Gibbs,  '*  their  executors,  administrators,  and  assigns  " 
for  the  term  of  14  years  ;  **  and  to  the  end  that  they 
the  said  "  Gaulard  and  Cribbs,  **  their  executors,  ad- 
ministrators, and  assigns,  and  every  of  them,  may  have 
and  enjoy  the  full  benefit  and  sole  use  and  exercise  of 
the  said  invention."  Gaulard  died  in  1888,  and  Mme. 
Henriette  Unesime  Ruelle,  one  of  the  defendants,  was 
his  administratrix.  In  the  present  action,  which  was 
brought  against  Gibbs  and  Mme.  Ruelle,  the  company 
alleged  that  the  consideration  for  the  sale  of  the 
pstents  had  been  paid,  that  the  patents  had  not  been 
assigned  to  the  company,  and  were  entirely  or  in  part 
void  or  voidable,  that  in  some  countries  the  patents 
had  been  declared  void,  and  that  the  company  had 
suffered  damage  by  having  to  pay  costs  and  l^  the 
value  of  the  patents  having  been  reduced.  The  com- 
pany, accordingly,  claimed  (1)  that  the  defendants 
might  be  ordered  to  assign  the  patents  ;  (2)  drjnages 
for  breaches  of  agreement  and  warrants  ;  and  (3)  repay- 
ment of  a  portion  of  the  purchase  money.  As  against 
Gibbs  the  action  was  compromised.  The  defendant 
Mme.  Ruelle  alleged  by  her  defence  that  the  plaintiff 
company  had  taken  proceedings  in  France  against 
her  and  others  to  enforce  the  agreement  of  May  25, 
1883,    and   that   by   an    order     of   the   Paris     Court 
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of  Appeal  of  Jane  2,  1897,  the  plaintiff  company 
were  orJered  to  pay  lo  her  under  the  agreement  the 
sum  of  £2,581  38.  with  interest,  and  that  this  sum  still 
remained  unpaid,  and  she  counterclaimed  for  payment 
of  that  amount  with  interest.  At  the  trial  of  the  action 
it  was  objected  that  the  grant  of  letters  patent  was  to 
Gaulard  and  Gibbs  jointly,  and  that  on  the  death  of 
Gaulard  the  joint  interest  passed  to  Gibbs  by  survivor- 
ship, and  further,  that  the'  obligation  created  by 
Clause  7  of  the  agreement  was  merely  a  joint  covenant, 
and  that  the  survivor  Gibbs  was  the  only  person  who 
could  be  sued  upon  it.  Mr.  Justice  Cozens-Hardy 
upheld  these  objections  and  came  to  the  conclusion  that 
the  plaintiffs  were  not  entitled  to  any  relief  against 
Mme.  Ruelle,  and  he  dismissed  both  the  action  and  the 
counterclaim.  Mme.  Ruelle  appealed  from  this  deci- 
sion, so  far  as  it  related  to  the  counterclaim,  and  the 
plaintiffs  served  a  cross  notice  of  appeal  on 
Mme.  I^uelle,  so  far  as  the  judgment  related  to  the 
action. 

Mr.  Eve,  Q.C.,  and  Mf.  Rowden,  Q.C.,  were  for  the 
defendant,  Mme.  Ruelle  ;  Mr.  Gore-Browne  (Mr. 
3Ioulton,  Q.C.,  with  him)  appeared  for  the  plaintiff 
company. 

The  CoiTRT  allowed  both  appeals. 

The  Masteb  of  the  Rolls  said  that  he  was  unable  to 
adopt  the  view  taken  by  the  learned  Judge.  Gaulard 
and  Gibbs  were  two  patentees  who  were  entitled  to 
various  patents  and,  amongst  others,  to  a  patent  for  the 
distribution  of  electricity  by  secondary  generators.  It 
was  obvious  that  they  were  not  mere  co-owners  of  these 
patents  and  that  they  took  them  out  for  the  purpose  of 
makinfr  money,  and  they  agreed  to  sell  them  to  the 
plaintiff  company  by  an  agreement  under  seal  of 
May  25,  1883.  After  referring  to  this  agreement,  and 
particularly  to  Clause  7,  his  Lordship  said  that  that 
clause  disting^shed  the  case  from  the  decision 
of  the  House  of  Lords  in  ''  White  v.  Tyndall  " 
(J3  App.  Cas.,  268),  upon  which  the  learned 
Judge  had  mainly  proceeded.  The  learned  Judge 
treated  this  agreement  as  being  in  suhstance 
a  joint  covenant  by  Gaulard  and  Gibbh  to  assign  the 
patents,  and  a  joint  covenant  by  them  that  the  patents 
were  valid.  He,  the  Master  of  the  Rolls,  could  not 
think  that  that  was  the  true  construction  of  this  agree- 
ment, and  the  leamel  Judge  had  himself  admitted  that 
the  proper  form  of  covenants  for  title  in*  an  assignment 
by  two  joint  tenants  was  to  make  them  joint  and 
several.  The  learned  Judge  had  taken  a  short  cut  in 
dealing  with  the  rights  of  the  parties,  and  had  held  that 
this  was  a  joint  covenant,  and  that  consequently  on  the 
death  of  Gaulard  there  was  no  remedy  against  his 
personal  representative,  and  it  followed  from  that  view 
that  the  counter-elaim  also  failed.  In  their  Lordships' 
opinion  that  order  ought  to  he  reversed  and  there  ought 
to  be  a  declaration  that  upon  the  ttue  construction  of 
the  agreement  the  right  of  the  plaintiff  company  to 
relief  against  Mme.  Raelle  ought  to  be  ascertained  upon 
the  fouting  that  Gaulard  and  Gibbs  had  jointly  coven- 
anted to  assign  the  patents  mentioned  in  the  agreement 
to  the  plaintiff  oompany,  and  that  such  assignments 
should  contain  joint  and  several  covenants  by  Gaulard 
and  Gibbs  with  the  company  that  sneh  patents  were 
valid  and  in  no  wise  void,  and,  further,  that  the  amount 
doe  from  the  company  to  Mme.  Ruelle  ought  to  be 
ascertained  rpon  the  footing  of  the  judgment  of  the 
French  Court  of  Appeal.  Tlie  action  and  the  oonnter- 
claim  would  he  remitted  to  the  learned  Judge  for  trial 
and  all  the  costs  would  be  reserved  to  be  dealt  with 
by  him. 

l/ORPS  Jr STICKS  RiGBT  and  Collins  concurred. 
[Solicitors—E.    Betteley  ;    Campbell,     Reeves,     and 
Hooper.] 


Court  of  Appeal  (A.  L.  Smith, 
Vaughan  Williams,  and  Romer, 
L.JJ.) 


■■} 


1900. 
April  25. 


THE  QUBEN  V.  SHIEL  AND  OTHERS.* 

Practice — Appeal—  Poli  ce    magistrate — Appl  ica- 
tion  to  state  a  case — Summary    Jurisdiction 
Act,  1879,  sec.  33. 
A  magistrate  cannot  be  made  to  state  a  case  on 

the  ground  that  his  decision  is  erroneous  in  point 

of  law  where   he   is  following  a  decision  of  the 

High  Court  by  which  he  is  bound. 


This    was   an    appeal    by  the  London  County  Council 
against  a  judgment    of  a  Divisional    Court,  Mr.  Justice 
Channell    and    Mr.    Justice    Bucknill,    reported  in  The 
Timet  of  February  2.  Proceedings  had  been  taken  before 
a  magistrate  under  section  150  of  the  London    Building 
Act,    1894,    by    the    County    Council    against    Showin 
Brothers  and  Co.     Section  74  of  that  Act  requires    that 
when  a  building    exceeding    ten  squares    in  area  is  used 
in  part  for  the  purposes  of  trade  or  manufacture,  and  in 
part   as   a   dwelling-bouse,    the   two     parts    shall    be 
separated  by  walls  and    floors  constructed  of  fire-resist- 
ing materials,  and    all    passages,    staircases,    and  other 
means  of  approach  to  the  part  used  as  a  dwelling-house 
shall  be   constructed    of    fire-resisting    materials.     The 
present  proceedings  were   taken  in  respect  of  a  building 
which   was    intended    to    be   used    as   a  fully-licensed 
publichouse,  part  of  which  was  to  be  used  for  living  in, 
and  the   question   proposed  to  be  raised  was  whether  a 
publichouse  was  within  section  74.    The  magistrate  de- 
cided against  the  London  County  Council.    The  County 
Council   asked   the   magistrate   to    state  a  case  for  the 
opinion  of  the   Court,  but   the   magistrate   declined  to 
do  so   on   the   ground   that   the   same   point  was  con- 
sidered aud  decided  in  '*  Carritt  v.    Godson  and  Bon  " 
([1S99]  3  Q.B.,  193),  in  which  Mr.  Juftioe  Day  and  Mr. 
.Tustice  Lawrance,    sitting   as   a  Divisional  Court,  held 
that  a  publichouse  was  not  within  the  section.  **  Carritt 
▼.  Godson  and    Son  ''    was   a   case    decided   under  a 
criminal  section  of  the  London   Building  Act,  and  there 
was,  accordingly,  no  right  of  appeal  from  that  decision 
to  the  Court  of  Appeal.    The  County  Council  had  taken 
these  proceedings   under  a  different  section  in  order,  if 
possible,  that  they  might   take  the  matter  to  the  Court 
of   Appeal.    They   obtained   a   rule   calling   upon   the 
magistrate  to   show   cause   why   he  should   not  state  a 
case.    Shewin  Brothers  and  Co.  appeared  to  show  cause 
against  the  rule,  and  the  Divisional  Court  discharged  it. 

Mr.  Horace  Avory  appeared  for  the  County  Council 
in  support  of  the  appeal  ;  Mr.  Danckwerts,  Q.C., 
appeared  for  Shewin  Brothers  and  Co. 
The  C^ouBT  dismissed  the  appeal. 
Lord  Justice  A.  L.  Smith  said  that  this  was  an 
application  which  in  his  experience  was  unprecedented, 
llie  London  County  Council,  with  full  knowledge  that 
the  law  upon  the  matter  had  been  laid  down  in 
**  Carritt  V.  Godson  and  Son  "  ([1809]  2  Q.B.,  193), 
and  that  that  decision  was  binding  on  the  magistrate, 
took  proceedings  before  the  magistrate  under  the 
London  Building  Act,  1894.  At  the  hearing  the  magi- 
strate was  referred  to  the  case  of  '*  Carritt  v.  Godson 
and  Son,"  and  it  was  his  duty  to  adminiftter  the  law 
as  laid  down  in  that  case.  It  was  conceded  that  the 
present  case  was  on  all  fours  with  that  case  and  that 
it  could  not  be  distinguished  from  it.  Thereupon  the 
County  Council  applied  to  the  magistrate  to  state  a 
case  for  the  opinion  of  the  Court  under  section  33  of 
the  Summary  Jurisdiction  Act,  1879.  By  that  section 
a  magistrate  could  only  be  asked  to  state  a  case  upon 
the  ground  that  his  decision    was   erroneous  in  point  of 
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law,  or  was  in  excess  of  jurisdiction.  The  magistrate 
said  that  his  decision  was  not  erroneous  in  point  of  law, 
because  he  was  bound  by  the  decision  in  **  Carritt  v. 
Godson  and  Son."  It  seemed  to  him  (the  Lord  Justice) 
that  the  magistrate  wa«i  perfectly  right,  and  it  would 
have  been  wrong  for  him  in  the  circumstances  to  have 
stated  a  case.  The  magistrate  refused  tu  state  a  case. 
It  was  said  that  the  County  Council  desired  to  get  rid 
of  the  decision  in  **  Carritt  v.  Godson  and  Son," 
though  the  Legislatiure  had  said  that  that  decision  was 
to  be  final  and  witliout  appeal.  By  means  of  this 
application  the  County  Council  hoped  to  get  rid  of  that 
decision,  and  if  the  Court  ordered  the  magistrate  to 
state  a  case  the  County  Council  might  carry  the  matter 
to  the  House  of  Lords.  The  Divisional  Court  refused 
to  order  the  magistrate  to  state  a  case  on  the  ground 
that  the  decision  of  the  magistrate  was  not  erroneous 
in  point  of  law  as  the  law  stood.  The  County  Council 
then  appealed  to  this  Court.  The  magistrate  was  not 
in  error  in  law,  because  he  could  only  have  done  what 
he  did.  If  there  was  any  civil  proceecling  by  which  the 
case  of  **  Carritt  v.  Godson  and  Son  "  couLl  be 
questioLed  he  did  not  know,  but  he  would  be  no  party 
to  establishing  a  practice  which  seemed  to  him  to  be 
quite  new. 

Lord  Justice  Vaughan  Williams  and  Loed 
Justice  Romer  agreed. 

[Solicitors— W.  A.  Blaxland,  for  the  appellants  ; 
Percy  Gates,  for  the  respondents.] 


Chan.    Div. 
(Cozens -Hardy,    J.) 


1900. 
April  26. 


IN   RE    THE    HAYCKAFT    GOLD    REDUCTION   AND   MINING 
COMPANY  (LIMITEJ)).* 

Company Winding    up — Compulsory     order — 

Petition  for  compulsory  winding  up  after   reso- 
lution for  voluntary  winding  up. 


This  was  a  petition  for  a  compulsory  winding  up  on 
which  his  Lordship  reserved  judgment  on  the  5th  inst. 

His  Lordship  delivered  judgment  as  follows  : — 
This  is  a  petition  for  the  compulsory  winding  up  of 
a  company  by  fully-paid  shareholders.  It  is  op- 
posed by  tbe  company  and  by  a  large  body  of  fully - 
paid  shareholders  on  the  ground  that  the  company  is 
being  wound  up  voluntarily  and  that  this  is  an  absolute 
bar  to  the  petition  ;  and,  alternatively,  on  the  ground 
that  no  fraud  has  been  proved  in  passing  the  resolution 
to  wind  up  voluntarily,  which,  it  is  said,  is  the  only 
state  of  facts  which  justifies  the  Court  in  making  a 
compulsory  order  after  a  vol  mtary  winding  up  at  the 
instance  of  a  shareholder,  llie  facts  of  the  case  are 
very  peculiar.  The  company  wms  incorporated  in  1896 
with  a  nominal  capital  of  £200, OJO,  divided  into  200,000 
shares  of  £1  each.  It  appears  that  95,000  shares  have 
been  issued,  and  £88,000  or  thereabouts  has  been  paid 
up  or  treated  as  paid  up  on  these  sluires,  and  the  balance 
is  said  to  be  due  in  respect  of  shares  held  by  an  in- 
solvent company  from  which  nothing  can  be  recovered. 
The  company  has  not  been  successful.  It  is  alleged 
tliat  there  are  circumstances  connected  with  the  promo- 
tion and  fornuitiou  of  the  company  which  bring  the  case 
within  the  settled  rules  of  the  Court,  of  which  the 
recent  decision  in  the  Olympia  ca.se  is  but  an  instance, 
and  that  considerable  sums  of  money  are  recoverable 
from  all  or  some  of  the  dirt%tors  and  from  the  venlors. 
On  January  30,  1899,  the  second  ordinary  general  meet- 
ing of  the  company  was  held,  at  which  the  chairman  pro- 

*Report6d  by  D.  Pitcatkn,  Ewi.,  B^iritter-al  Law. 


posed  that  the  directors'  report  and  the  accounts  to 
October  31,  1898,  be  and  are  hereby  passed  and 
adopted.  After  considerable  discussion  an  amendment 
was  proposed  and  carried  that  the  directors'  report  and 
statement  of  accounts  submitted  to  this  meeting  be  not 
received  and  not  adopted,  and  that,  having  regard  to 
such  report  and  accounts,  it  is  necebsary  to  take  prompt 
action  to  protect  the  interests  of  the  shareholders,  and 
that  a  committee  consisting  of  three  shareholders,  with 
power  to  add  to  their  number,  be  and  is  hereby  formed 
for  the  purposes  following  {inter  alia)— to  investigate 
all  mattei-s  and  things  touching  the  formation  and  pro- 
motion of  the  company  and  the  carrying  on  of  its  bosi- 
ness  ;  to  call  for  and  obtain  the  production  of  all  books, 
papers,  and  documents  in  the  possession,  custody,  or 
power  of  the  directors  and  other  officers  and  the  solicitors 
of  the  company  and  others  relative  to  the  affairs  of  the 
company  and  its  promotion  ;  to  report  to  the.  share- 
holders as  to  such  investigations  ;  to  obtain  such  legal 
advice  and  other  professional  assistance  as  it  ntey  be 
deemed  necessary  for  any  of  the  above  purposes  ;  and 
that  the  proper  costs  and  expenses  incurred  by  the  said 
committee  be  paid  by  the  company.  It  was  decided  to 
adjourn  the  meeting  for  two  months  or  until  such  time  at 
the  committee  should  have  completeil  their  investigation. 
The  committee  thus  appointed  prepared  a  report,  the 
accuracy  of  which  has  not  been  fully  investigated  or 
established  before  me.  It  is  sufficient,  however,  to  say 
that  if  one-half  of  the  allegations  in  the  rnport  can  be 
made  good  a  case  of  gross  fraud  involving  serious 
pecuniary  liability  towards  the  company  will  apparently 
le  established.  In  July,  1899,  the  committee,  having 
completed  their  report,  authorized  their  solicitors 
to  supply  the  directors  with  a  copy.  The  directors 
declined,  as  they  were  at  perfect  liberty  to  do,  to  meet 
the  oommittee  for  the  purpose  of  discussing  the  report, 
and  suggested  that  as  the  adjourned  annual  meeting  of 
the  oompany  was  to  be  held  in  October  it  w^ould  be 
better  to  wait  till  then.  The  adjourned  annual  meeting 
was  not  held  in  October,  but  on  December  20,  1899, 
two  notices  were  issued  purporting  to  be  signed  **  by 
order  of  the  Board,  R.  Gordon,  secretary,"  one  of 
which  gave  notice  that  the  adjoummeut  of  the  second 
ordinary  geueral  meeting  from  January  30  last  would 
be  taken  at  the  Queen's  Hotel,  Mauchester,  on  Friday, 
December  20,  at  3  o'clock  in  the  afternoon,  and  the 
other  gave  notice  that  an  extraordinary  general  meet- 
ing of  this  oompany  would  be  held  at  the  same  place  on 
the  same  day  at  3  30  o'clock  in  the  aftei*uoon  for  the 
purpose  of  considering,  and,  if  deemed  expedient, 
passing,  the  following  extraordinary  resolution  :  — 
•*  That  it  has  been  proved  to  the  satisfaction  of  this 
meeting  that  the  company  cannot,  by  i-eason  of  its 
liabilities,  continue  its  business,  and  that  it  is  advisable 
to  wind  up  the  same,  and  accordingly  that  the  company 
be  woimd  up  voluntarily  and  that  Mr.  Robert  Gordon, 
of  St.  Lawrence-house,  King-street,  Cheapslde,  London, 
be  appointed  liquidator  for  the  purpose  of  such  winding- 
up."  These  two  meetings  were  held.  The  report  of 
the  committee  had  not  been  printed  or  circulated  among 
the  shareholders,  and  so  far  as  appears  the  only  persons 
aware  of  the  contents  were  the  members  of  the  com- 
mittee and  tbe  directors.  It  appears  from  the  minute- 
book  that  at  the  adjourned  general  meeting  the  directors' 
report  and  the  accounts  were  received  and  adopted, 
and  that  at  the  extraordinary  general  meeting  the 
resolution  of  which  notii.*e  was  given  was  declared  duly 
carried.  No  mention  is  made  in  the  minutes  of  the 
report  of  the  committee.  Proxies  to  a  very  large 
number  were  held  by  the  persons  incriminated  or  their 
nominees,  who  were  in  a  position  to  carry  any  resolu- 
tion. Mr.  Gordon,  the  liquidator,  proceeded  with 
most  unusual  rapidity  to  arrange  for  the  dissolution  of 
the  company  and    the    destruction  of  all  its  books.     Oa 
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Febniary  20,  1900,  notion  was  given  by  the  liquidator 
that  a  general  meeting  of  the  members  would  be  held 
on  March  1,  followiug  the  words  of  section  142  of  the 
Companies  Act,  1862.  This  le:l  to  the  presentation  of 
the  petition  on  February  27.  On  March  1  the  meeting 
was  held.  The  liquilator  produced  acconnti  showing 
that  a  sum  of  lefts  than  £5  had  been  received  and  ex- 
pended by  him  and  the  following  resolutions  were 
passed  : — **  (1)  That  the  account  submitted  to  this 
meeting  and  showing  the  manner  in  which  the  winding- 
up  has  been  comlucte.l  and  the  property  of  the  company 
disposed  of  be  receive.!  and  adopted  ;  (2)  That  the 
books,  accounts,  and  docnmenta  of  the  company  and  of 
the  liquidator  thereof  be  retained  by  the  said  liqui- 
dator, he  undertaking  not  to  destroy  the  same  until 
after  the  disposal  of  the  petition  presented  to  wind  up 
the  company  or  until  the  order  of  the  Court,  the 
books,  accounts,  and  documents  not  under  any  circum- 
stances to  be  destroyed  before  the  dissolution  of  the 
company."  Assuming  everything  to  be  regular,  the  result 
will  be  that  the  company  will  be  dissolved  at  the  end 
of  three  months  (section  143).  On  referring  to  the 
directors'  minute-book  it  appeared  that  there  was  no 
trace  of  any  board  meeting  after  January  20,  180*.). 
Mr.  Gordon,  who  gave  evidence  in  the  box,  and  who 
was  the  secretary  of  the  company,  admitted  that  in  fact 
there  was  no  meeting  of  the  board  authorizing  the 
notices  for  the  meetings  on  December  29.  He 
says,  however,  that  he  spoke  through  the  telephone 
to  one  director,  had  a  conversation  with  the  chair- 
man, in  whose  office  he  is  a  clerk,  and  wrote  letters 
Ui  the  other  directors.  I  have  seen  some  of  their 
replies,  which  in  substance  left  the  secretary  to  fix 
his  own  day.  There  is,  however,  nothing  to  show  that 
any  single  director  was  asked  to  approve  of  the  resolu- 
tion as  proposed  which  involved  the  appointment  of  Mr. 
Gordon  as  liquidator.  Under  article  56  the  directors 
may,  whenever  they  think  fit,  convene  an  extraordinary 
general  meeting.  By  article  97  two  directors  are  a 
quorum,  and  by  article  101  a  meeting  of  directors  at 
which  a  quorum  is  present  shall  be  competent  to 
exercise  all  or  any  of  the  authorities,  powers,  and  dis- 
cretions by  or  under  these  presents  vested  in  or 
exercisable  by  the  directors  jointly.  Under  these 
circumstances,  the  question  arises  whether  the  resolu- 
tion to  wind  up  voluntarily  was  validly  passed.  It  was 
laid  down  by  the  Court  of  Exchequer  in  **  D'Arcy  v. 
the  Tamer  Kit  Hill,  &c..  Company  *'  (2  L.R.,  Bxch., 
158)  that  directors  must  act  together  as  a  board  and 
that  it  is  not  sufficient  to  procure  the  separate  authority 
of  a  sufficient  number  of  directors  to  constitute  a 
quorum.  That  case  turned  upon  the  Companies  Clauses 
Consolidation  Act,  1845,  but  it  seems  to  me  to  be 
equally  applicable  to  a  limited  company  under  the  Act 
of  1862.  In  Collee's  claim  (12  Eq.,  246),  Vice-Chan- 
cellor  Bacon  seems  to  have  treated  the  decision  of  the 
Court  of  Exchequer  as  turning  upon  a  common  law  rule 
of  pleculing,  and,  although  it  was  not  perhaps  necessary 
to  the  decision  of  the  case  before  him,  he  certainly 
regarded  an  agreement  which  on  the  face  of  it  was 
signed  by  four  directors  at  different  dates  and  not  as 
a  board,  as  a  contract  binding  the  company.  I  cannot 
follow  the  criticisms  of  the  Vice-Chancellor,  and  I 
prefer  the  view  of  the  law  taken  by  the  Court  of 
Exchequer.  My  attention  was,  however,  directed  to 
the  case  of  **  Southern  Counties  Bank  (Limited)  v. 
Rider, '  *  decided  by  the  Court  of  Appeal  in  1895  (78  Z..  r . , 
374).  [After  stating  the  facts  of  decision  in  that  case, 
his  Lordship  continne<l.J  I  do  not  think  the  decision 
in  that  case  can  be  taken  as  laying  down  any  general 
principle  wbieh  I  am  bound  to  follow.  Neither  the  case 
in  the  Court  of  Exchequer  nor  this  case  before  Vice- 
Chancellor  Bacon  was  cited.  It  does  not  touch  the 
quf«ti(m  whether   a  notice   given   without  any  kind  of 


board  meeting  having  been  held  is  valid.  In  the 
present  case  I  cannot  regard  the  omission  to  convene  a 
board  meeting  to  consider  matters  of  such  vital  moment 
as  a  winding  up  of  the  company  and  the  appointment 
of  a  liquidator  as  a  mere  irregularity.  I  believe  that 
one  or  more  of  the  directors,  with  the  deliberate 
purpose  of  screening  themselves  from  the  investigation 
suggested  by  the  report  of  the  committee,  ingeniously 
devised  and  carried  out  a  scheme  by  which  the  chairman's 
clerk  should  be  appointed  liquidator  and  the  company 
should  be  dissolved  and  the  books  destroyed  at  the 
earliest  possible  moment.  I  think  the  attempt  has 
failed,  and  as  there  was,  in  my  view,  no  voluntary 
winding  up  in  existence  there  is  no  reason  why  I  should 
not  now  make  a  compulsory  order.  I  may  observe  that 
there  has  been  no  subsequent  meeting  of  the  board 
ratifying  and  confirming  what  was  done  b^  Mr.  Gordon 
in  the  name  of  the  board,  and  it  is  not  for  me  to 
consider  what  might  be  the  effect  of  such  a  ratification 
or  confirmation  of  an  unauthorized  act.  I  do  not, 
however,  wish  to  decide  this  case  solely  on  the  ground 
of  the  invalidity  of  the  extraordinary  general  resolution. 
I  shall,  therefore,  now  assume  that  there  is  a  valid 
voluntary  winding  up.  It  is  clear  that  .such  a  voluntary 
winding  up  is  not  a  legal  bar  to  the  jurisdiction  of  the 
Court  to  make  a  compulsory  order  on  the  application  of 
a  shareholder,  'iliat  was  decided  by  Sir  John  Romilly 
in  1863  in  **  In  re  Fire  Annihilator  Company  " 
(32  Beav.,  661).  It  is  true  that  the  company  was  there 
being  wound  up  under  the  Act  of  1856  and  not  under 
the  Act  of  1862,  but  I  do  not  think  the  difference 
is  material.  Tliat  decision  was  recognized  by  the  Lords 
Jnatices  in  '*  //i  re  Gold  Company  "  (11  Ch.D.,  701). 
If,  therefore,  the  Court  has  jurisdiction  to  make  the 
order,  I  cannot  hold  that  this  jurisdiction  ought  to  be 
fettered  in  the  manner  suggested  in  argument.  The 
existence  of  a  voluntary  winding  up  is  a  strong  reason 
why  the  Court  should  dttcline  to  interfeie,  but  circum- 
stances may  justify  interference.  The  most  common 
instance,  no  doubt,  is  where  the  Court  holds  that  the 
resolution  to  wind  up  voluntarily  has  been  passed 
fraudulently,  but  that  is  not  exhaustive.  I  cannot 
regard  the  resolutions  which  have  been  passe  I  as  an 
honest  exercise  of  the  wishes  of  the  shareholders  with 
regard  to  the  winding  up  of  the  company.  No  plausible 
reasons  for  objection  on  the  part  of  a  shareholder  to  a 
compulsory  winding  up  can  be  suggested.  Unless  i  make 
the  order,  the  company  will  be  dissolved,  the  books  will 
be  destroyed,  and  the  directors,  promoters,  an<l  others 
will  escape  the  risk  of  being  called  upon  to  pay  large 
sums  into  the  coffers  of  the  company.  If  I  make  the 
order  no  further  call  can  be  made  upon  the  shareholders 
who  are  fully  paid  up.  They  cannot  be  re<|uired  to  find 
money  to  prosecute  the  litigation  which  the  allegations 
in  the  report  invite.  I  am  driven  to  the  conclusion 
that  the  shareholders  objecting  to  the  order  are  either 
persons  directly  implicated  in  the  charges  or  persons 
desirous  of  screening  those  who  are  so  implicated.  1 
regard  the  whole  proeeediiigs  connected  with  the 
winding  up  and  the  attempted  dissolution  of  the 
company  with  grave  suspicion.  There  is  nothing  in  the 
Gold  Company's  case  or  in  any  other  case  which 
prevents  me,  in  circumstances  such  as  these,  from 
exercising  the  jurisdiction  which  I  possess.  I  think  it 
is  eminently  just  and  equitable  that  this  company 
should  be  wound  up  by  the  Court,  and  such  Inquiry  and 
investigation  be  made  as  is  contemplated  by  the 
statute.  'The  petition  must  be  amended  by  alleging 
alternatively  that  the  extraordinary  resolution  to  wind 
up  was  not  validly  passed.  And  upon  the  petition  so 
amended  I  make  the  usual  compulsory  or<ler,  with  the 
usual  order  as  to  costs. 

Mr.    Herbert  Reed,  Q.C.,  Mr.  George  Hart,  and  Mr. 
Kepean  were  for  the  petition  ;    Mr.  E.  C.  Macnaghten, 
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Q.C,  and    BIr.    Stewart    Smith   for  the   company  and 
opposing  aharehoUlers. 

[Solicitoi*s— Michuel  Abrahams,  Sons,  and  Co.  ;  E.  T. 
Hargraves.] 


■■} 


1900. 
April  27. 


Court   of    Appeal    (A.  L.  Smith 
Vaoghan  Williams,   and  Romer 

l.jT) 

VIZKTELLY  V.  MUDIE'S  SELECT  LIBBARY  (LIMITED).* 

Defamation— Libel — Publication — Liability  for — 
Circulating  library. 


This  was  an  appliciition  by  the  defendants  for  judg- 
ment or  a  new  trial  in  an  action  tried  before  Mr. 
Justice  Grantham  and  a  special  jury,  reported  in  The 
Times  of  Blarch  7.  The  action  was  brought  to  recover 
damages  for  the  publication  of  a  libel.  The  plaintiff, 
Mr.  Edward  Vizetelly,  was  a  newspaper  correspondent 
and  journalist,  and  in  the  year  1889  he  was  employed 
by  Mr.  James  Gordon  Bennett,of  the  New  York  Herald, 
to  proceed  to  Africa  for  the  purpose  of  undertaking  a 
rescue  expedition  to  find  Mr.  (now  Sir  H.  M.) 
Stanley,  the  explorer,  and  to  furnish  matter  for 
Mr.  Bennett's  publications.  Mr.  Stanley  was  then 
engaged  in  looking  for  Emin  Pasha.  The  plaintiff 
met  Mr.  Stanley  on  November  30  at  Msura,  when 
he  was  returning  to  the  coast  after  having  relieved 
Erain  Pasha.  The  plaintiff  sent  off  letters,  for  which 
he  received  from  Mr.  Bennett  a  sum  of  £2,000.  In 
October,  1808,  a  work  entitled  *'  Emin  Pasha  :  His 
Life  and  Work,'' was  published  by  Messrs.  Constable 
and  Co.,  which  contained  the  following  passage,  pur- 
porting to  be  an  extract  from  the  diary  of  Emin  Pasha 
for  November  30,  1889  :— **  Viaetelly  sent  off  three 
messengers  to-day  to  the  coast,  each  with  a  bulky 
letter.  However,  as  he  is  not  yet  sober,  he  cannot, 
surely,  have  written  them  himself,  and  the  solution  of 
the  problem  is,  as  Dr.  Parke  tells  us,  simply  that  Mr. 
Stanley  had  the  correspondence  ready  and  knocked  it 
down  to  the  highest  bidder— Vieetelly — t.c,  Gordon 
Bennett— and  quite  right,  too."  The  book  was  given 
to  the  plaintiff  by  the  Illustrated  London  News  to 
review,  when  he  discovered  the  passage  complained  of. 
He  brought  an  action  against  Messrs.  Constable  and 
Co.,  the  publishers,  which  was  settled  by  payment  of 
£100  and  a  promise  to  recall  the  book.  A  notice 
appeared  in  the  Publishers^  Circular  to  the  effect  that 
Messrs.  Constable  requested  that  all  copies  of  Vol  I. 
of  **  Emin  Pasha  :  His  Life  and  Work  "  might  be 
returned  to  them  immediately,  as  they  wished  to 
cancel  a  page  and  insert  another  one  in  its  place.  A 
similar  notice  appeared  in  the  Athena um.  Some 
months  later  the  plaintiff  discovered  that  the 
<lefendants  were  selling  copies  of  the  book  con- 
taining the  incriminated  passage.  It  appeared  that 
the  defendants  had  not  seen  the  notice  in  the 
Publishers*  Circular  or  the  AtheufKum.  The  plaintiff 
wrote  a  letter  of  complaint  to  the  defendants,  and 
subsequently  commenced  this  action,  llie  plaintiff 
alleged  that  the>  defendants  ha<l  published  the  above 
words  by  selling  and  circulating  the  book  containing 
them,  and  had  continuad  to  do  so  after  notice  that  it 
contained  th»'in.  The  defendants  denied  that  they  had 
acted  with  nt>gligence,  saying  that  what  they  had  done 
was  in  the  ordinary  course  of  business,  and  that, 
immediately  on  receiving  notice  that  the  book  contained 
a  libel,  they  withdrew  it  from  circulation  and  sale.  At 
the  trial  the  jury  returned  a  verdict  for  the  plaintiff  for 
£100. 

Mr.    AsQi'iiii,    Q.C.,     and     Mr.    Scuurroy     (Mr. 


*Bepor>rd  by  W.  F.  Bahrv,  Esq.,  Barrister-at-Law. 


McCall,  Q.C.,  and  Mr.  J.  K.  F.  Cleave  with  them) 
appeared  for  the  defendants  in  support  of  the  api>lica- 
tion  for  a  new  trial  or  judgment.  The  grounds  of  the 
application  were  that  there  was  no  evidence  in  support 
of  the  plaintiff's  caae,  and  that  the  learned  Judge  bad 
misdii^ected  the  jury  and  that  the  veidict  was  against 
the  weight  of  the  evidence.  The  qaestion  was  whether 
the  defemlants  were  responsible  as  pnblishers  of  this 
libel.  The  defendants  were  merely  vendors  of  the  book 
in  qaestion,  and  it  was  dear  that  they  did  not,  in  fact, 
know  that  the  book  contained  a  libel.  If  a  man  who 
circulated  a  book  did  not  in  fact  know  that  it  contained 
a  libel,  he  was  not  to  be  held  liable  unless  the  circom-' 
stances  were  such  that  he  ought  to  have  known  it.  That 
was  held  to  be  the  law  in  *"*  Emmens  v.  Pottle  "  (16 
Q.B.D.,  354).  It  could  not  reasonably  be  said  that  the 
defendants  ought  to  have  known  that  this  was  a  publica- 
tion which  was  likely  to  contain  a  libel.  It  was 
imi>os8ible  for  the  defendants  to  read  through  all  the 
enormous  number  of  books  which  were  submitted  to 
them  every  year.  They  were  justified  in  reljring  to  a 
great  extent  on  the  publishers.  The  publishers  here 
were  admittedly  a  yery  high-class  firm,  the  aothor  was 
a  scientific  writer,  and  the  book  was  in  the  nature  of  a 
scientific  work.  The  true  inference  to  be  drawn  from 
the  facts  in  this  case  was  that  the  defendants  did  not 
publish  this  libel.  An  accidental  publication  was  not 
a  publication  at  all— see  '*  Regina  v.  Munslow  "  ([1895] 
1  Q.B.,  758)  and  *'  Mallon  v.  W.  H.  Smith  and  Son  " 
(9  The  Times  h.R,,  621). 

Mr.  Cybil  Dodd,  Q.C.  (Mr.  Bassett  Hopkins  with 
him),  for  the  plaintiff,  said  that  the  action  was 
fought  at  the  trial  upon  the  qaestion  whether  the 
defendants  had  taken  proper  care  to  ascertain  whether 
the  books  they  circulated  contained  libels.  *'  Emmens 
V.  Pottle  "  introduced  an  exception  to  the  general  law. 
That  was  the  case  of  a  newspaper  vendor ,  which  was  a 
very  different  case  from  that  of  a  circulating  library . 
In  the  former  case  newspapers  were  sold  off  almost  as 
soon  as  they  were  received  ;  in  the  latter  case  there 
was  an  opportunity  to  inquire  into  the  nature  of  the 
book.  There  was  evidence  to  justify  the  finding  of  the 
jury. 

Mr.  R.  B.  D.  Adaad  held  a  watching  brief  on  behalf 
of  Messrs.  W.  H.  Smith  and  Son. 

The  CouBT  dismissed  the  application. 

LoBD  Justice  A.  L.  Smith  said  that  the  defendants 
applied  for  judgment  upon  the  ground  that  they  did  not 
publish  the  libel,  and  in  the  alternative  for  a  new  trial 
upon  the  grounds  that  the  verdict  was  against  the 
weight  of  the  evidence,  and  that  there  had  been 
misdirection.  He  wished  to  state  at  the  outset  that 
he  based  his  judgment  on  the  special  facts  of  the  case, 
and  he  did  not  intend  to  lay  down  the  law  applicable 
to  every  case  of  a  circulating  library,  because,  in  his 
opinion,  the  jury  were  justified  in  the  circumstances  in 
saying  that  the  defendants  did  **  publish  "  the  libel. 
The  circumstances  of  the  case  were  these  :— The  book 
in  question  was  published  in  1898  by  Messrs.  Constable 
and  Co.,  the  well-known  publishers,  and  the  title  of 
the  book  on  the  outside  of  the  cover  was  **  The  Life 
ami  Work  of  Emin  Pasha."  On  the  title  page  inside 
the  book  appeared  the  words  **  Emin  Pasha,  his  life 
and  work  :  compiled  from  his  journals,  letters,  scientific 
notes,  and  from  official  docmnents,  by  Georg  Schweitzer, 
with  an  introduction  by  R.  W.  Felkin,  M.D., 
F.R.S.E."  The  defendants  took  copies  of  the  book 
from  the  publishers,  and  in  due  course  they  circulate<i 
the  book  among  their  subscribers,  and  also  sold  some 
copies  of  it.  The  plaintiff  received  the  book  from  the 
Illustrated  London  News  for  the  purposes  of  review, 
and  he  then  discovered  the  passage  complained  of.  It 
was  clear  that  this  passage  was  a  libel  on  the  plaintiff. 
He  took  proceedings  against  Messrs.  Constable  and  Co.* 
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who  paid  him  JL'IOO.  apologized,  au<l  undertook  to  with- 
draw the  book.  The  plaintiif  on  October  29,  1898, 
wrote  a  letter  to  the  Atheateum,  and  it  was  not  denie<l 
that  that  paper  was  taken  in  by  the  defentlants,  though 
they  did  not  see  the  plaintiff 'h  letter.  On  November  5, 
181)8,  Messrs.  Constable  and  Co.  wrote  to  ilie 
Athentpum  a  letter  as  to  the  withdrawal  of  the  book 
from  circulation.  On  November  12,  lb98,  a  notice 
ap])eare<l  in  the  Pablishera*  Circular,  a  well-known 
trade  publication  in  which  a  publisher  would  usually 
inftert  a  notice  of  the  withdrawal  of  a  book  on  account 
of  a  libel  in  it.  The  notice  was  to  the  effect  that 
Messrs.  Constable  and  Co.  desired  all  copies  of  the 
book  to  be  return e«l  to  then^  in  order  that  they 
might  cancel  a  page.  On  the  same  day  the  same 
notice  appeared  in  the  Athtna:um.  On  March  10,  18^9, 
the  plaintiff  went  to  the  defendants*  establishment 
and  bought  a  copy  of  the  book,  and  he  found  that 
the  page  containing  the  passage  complained  of 
was  un expunged.  What  defence  had  the  defendants  to 
the  action  ?  None  at  all,  unless  they  could  bring  them- 
selves within  the  ca.se  of  **  Emmens  v.  Pottle.** 
In  that  case  the  defendants  were  news  vendors,  and  they 
sold  a  newspaper  containing  a  libel  on  the  plaintiff.  The 
jury  in  that  case  found — first,  **  that  the  defendants 
did  not  nor  did  either  of  them  know  that  the  news- 
papers at  the  time  they  sold  them  contained  libels  on 
the  plaintiff.**  In  the  present  case  also  the  defendants 
did  not  know  that  the  book  contained  a  libel  on  the 
plaintiff.  The  second  finding  in  .^*  Emmens  v.  Pottle  ** 
was  **  that  it  was  not  by  negligence  on  the  defendants' 
part  that  they  did  not  know  there  was  any  libel  in  the 
newspapers.'*  Where  was  there  any  finding  of  the  jury 
in  the  present  case  that  it  was  not  by  negligence  on  the 
defendants'  part  that  they  did  not  know  there  was  any 
libel  in  the  book  ?  The  third  finding  in  that  case  was 
'*  that  the  defendants  did  not  know  that  the  newspaper 
was  of  such  a  character  that  it  was  likely  to  contain 
libellous  matter,  nor  ought  they  to  have  known  so.'* 
Upon  those  findings  the  Judge  who  tried  the  case  (Mr. 
Justice  Wills)  entered  judgment  for  the  defendants. 
When  that  ease  went  to  the  Court  of  Appeal  Lord 
Esher  said  : — *'  I  agree  that  the  defendants  are  pritna 
facie  liable.  They  have  handed  to  other  people  a  news- 
paper in  which  there  is  a  libel  on  the  plaintiff.  I  am 
inclined  to  think  that  this  called  upon  the  defendants  to 
show  some  circumstances  which  absolve  them  from 
liability,  not  by  way  of  privilege,  but  facts  which  show 
that  they  did  not  publish  the  libel.  ...  I  am  not 
prepared  to  say  that  it  would  be  sufficient  for  them  to 
show  that  they  did  not  know  of  the  particular  li^l. 
But  the  findings  of  the  jury  make  it  clear  that  the 
defendants  did  not  publish  the  libel.  Taking  the  view 
of  the  jury  to  be  right,  that  the  defendants  did  not 
know  that  the  paper  was  likely  to  contain  a  libel,  and 
still  more,  that  they  ought  not  to  have  known  this, 
which  must  mean  that  they  ought  not  to  have  known  it, 
having  used  reasonable  care — the  case  is  reduced  to  this, 
that  the  defendants  were  innocent  disseminators  of  a 
thing  which  they  were  not  bound  to  know  was  likely  to 
contain  a  libel.*'  Applying  the  law  so  laid  down  to  the 
facts  of  the  present  case,  Mr.  Mudie,  who  was  the  only 
witness  called  for  the  defendants,  in  his  evidence  stated 
in  effect  that  there  was  no  one  in  the  establishment  to 
exercise  super^ihion  over  the  books  except  himself  and 
his  co-director,  and  that  they  could  not  do  it 
properly  as  the  books  were  too  numerous.  Mr. 
Mudie  also  stat«.'d  that  on  one  or  two  occasions 
they  had  books  that  contained  libels,  but  no  action 
for  liWl  had  becu  brought  against  them  before  the 
present  one.  He  admitted  tliat  it  was  cheaper  to  run 
the  risk  of  an  action  than  to  employ  readers.  Was  it 
surprising  that  the  jury  came  to  the  conclusion  that  the 
defendants   did    not   exerciso   due  care  to  see  that  tie 


Look  di4l  not  contain  a  libel  ?  The  defemlants  did  not 
get  from  the  jury  a  finding  similar  to  that  in  **  Emmens 
V.  Pottle."  Out  of  the  mouth  of  Mr.  Mudie  himself 
there  was  ample  evidence  to  justify  the  jury  in  coming 
to  the  conclusion  that  the  defendants  had  failed  to 
prove  their  plea.  There  was  another  point.  The 
defendants  took  in  the  Athen(PU7n  and  the  Publishent' 
Circular.  They  knew  that  they  were  trade  publica- 
tions. They  never  looked  to  see  what  was  advertised 
in  those  papers,  nor  did  they  employ  any  one  to  do  so. 
They  did  not  see  the  notices  in  those  papers  respecting 
this  book,  and  the  jury  might  well  say  that  the  defend- 
ants did  not  take  due  care  in  their  business.  There 
was  therefore  evidence  upon  which  the  jury  might  find 
that  the  defendants  had  failed  to  prove  the  plea  as  in 
**  Emmens  v.  Pottle,"  and,  in  his  opinion,  the  verdict 
of  the  jury  was  quite  right.  With  regard  to  the  sum- 
ming up  of  the  learned  Judge,  it  was  based  upon  the 
case  of  ''  Emmens  v.  Pottle,"  and,  in  his  opinion, 
there  wa^  no  misdirection.  Tlie  application  must  be 
dismissed  with  costs. 

•  LoBD  Justice  Vaughax  Williams  and  Lobd 
Justice  Romeb  delivered  judgment  to  the  same  effect. 

Mr.  SCBUTTON  asked  for  a  stay  of  execution  to  enable 
the  defendantif  to  consider  whether  they  would  take  the 
case  to  the  House  of  Lords.  The  plaintiff  had  been 
paid  the  £100.  ' 

The  CoUBT  i*efused  a  stay. 

[{Solicitors— Noon  and  Clarke,  for  the  plaintiff ; 
Clapham,  Fitch,  and  Co.,  for  the  defendants.] 
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(Cozens-Hardy, 

IK  BE  LIirOTTPB  COMPANY'S  TBADE  MABK  APPLICATION.* 

Trade  Mark ^Regbtration — ^Capacity  for^— In- 
vented word — *  *  Tachy  type . ' ' 


This  was  a  motion  on  the  port  of  the  Monotype  Com- 
pany, made  under  the  direction  of  the  Board  of  Trade 
in  the  usual  manner  to  an  appeal  to  them,  for  the 
purpose  of  reversing  a  decision  of  the  Comptroller  of 
Trade  Marks  who  allowed  the  Linotype  Company  to 
register  as  a  trade  mark  the  word  **  Tachytype  "  in 
connexion  with  the  manufacture  of  a  machine,  the 
English  patent  for  which  the  Linotype  Company 
purchased  from  an  American  company  called  the  Tachy- 
type Company.  There  are  patented  labour-saying  rival 
machines,  called  respectively  the  linotype  and  mono- 
type, well  known  in  the  newspaper  and  printing  trades, 
by  which  type  making  and  composing  are  performed  at 
one  operation  at  great  rapidity.  The  machine  patented 
by  the  Tachyt3rpe  Company  is  of  a  similar  class. 

Mr.  Thomas  Tebbell,  Q.C.,andMr.  J.  W.  Gobdon 
argued  in  bupport  of  the  motion  that  the  word 
**  Tachytype  "  was  not  capable  of  being  registered  as 
a  trade  mark  as  **  an  invented  word  **  within  the 
meaning  of  the  definition  of  a  trade  mark  contained  in 
the  fatent  Designs  and  Trade  Mark  Act,  1883,  section 
64,  as  amended  by  section  10  of  the  Act  of  1888. 

Mr.  Monlton,  Q.C.,  Mr.  Bousfield,  Q.C.,  and  Mr. 
Sebastian  for  the  Linotype  Comi)any  were  not  called 
upon. 

Mb.  Justice  Cozens-Habdy  said  : — The  section  which 
alone  I  have  to  consider  is  section  64  of  the  Patent 
Code,  subsections  (d)  and  (c),  and  in  substance  the 
question  is  whether  this  is  an  invented  word  within  the 
meaning  of  the  section.  It  has  been  decided  by  the 
House  of  Lords  that  the  subsections  (t/)  and  (c)  are 
separate  and  distinct,  and  that  there  is  no  justi- 
fication    for     incorporating     into   (</)     the   limitation 
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fouad  in  (e).  Hence  there  may  be  a  perfectly 
good  inTented  word,  although  it  has  some  refer- 
ence to  the  quality  of  the  goods  with  respect  to 
which  it  has  been  used.  In  reading  this  section  I  do 
not  find  anything  whatever  to  lend  colour  to  the  sug- 
gestion that  the  applicant  must  be  the  first  inventor, 
and  although  it  is  true  that  almost  every  word  in  use 
once  was  invented,  we  must  have  regard  to  what  is 
commonly  known  at  the  time  application  for  registration 
is  made.  Tachytype  is  a  word  which  comes  within  the 
meaning  of  the  phrase  an  iQ<^pnted  word.  I  doubt 
whetlier  any  one  who  is  not  a  scholar  more  or  less  could 
have  an  idea  of  attachin^s^  any  meaning  to  it.  I  had  my 
attention  called  to  certain  dictionary  words  in  which 
*'  tachy  **  is  used  as  a  prefix.  All  I  can  say  is  there  is 
not  a  single  one  of  those  words  that  I  can  recall  ever 
having  heard  before.  J  must  confess  such  ignorance. 
I  think  if  1  were  to  hold  thtt  the  word  tachytype  is 
not  a  word  falling  within  the  term  invented  word  I 
should  be  disregarding  what  was  said  by  the  Law  Lords 
in  the  **  Solia  *'  case.  The  Linotype  Company,  who 
are  the  applicants  for  the  trade  mark,  have  taken  i^ 
assignment  of  certain  letters  patent  an  I  also  leave  and 
licence  to  use  this  name  so  far  as  the  Tachytype  Com- 
pany are  concerned,  and  have  got  an  assignment  of  such 
goodwill  as  the  Tachytype  Company  had.  I  have  come 
to  the  conclusion  that  they  never  had  any  substantial 
business  in  this  country,  and  that  greatly  assists  the 
applicants.  I  cannot  find  anything  in  the  statute  to 
show  that  the  applicant  must  be  the  first  and  true  in- 
ventor of  the  name  to  be  used  as  a  trade  mark,  still  less 
that  there  was  no  prior  nser.  For  these  reasons  I  must 
dismiss  this  motion  with  costs. 

[Solicitors — Wilson,   Bristows,   and  Carpmael ;  Hays, 
Schmettau,  and  Dunn. J 
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I!I  THE  GOODS  OF  CATHEBTNB  EUPHRAfilB  MARTIJT, 
OTECBWiai;  OUILLAED — LOUSTALAN  V.   LOU8TALAN.» 

Domlcil — Married  woman — Frenchman  residing 
in  E ngland — Animus  re  vert  end  i — ^Will — Revo- 
cation by  marriage — ^French  law. 


This  was  an  appeal  against  a  decision  by  the  Pres)  • 
dent  of  the  Probate  Division  (reported  in  Tfie  Times  of 
August  7  last).  The  plaintiff,  Marie  Loustalan,  claimed 
by  the  action  probate  of  the  will  of  Catherine 
Euphrasie  Martin,  otherwise  Guillard,  as  contained  in  a 
notarial  copy,  the  will  being  dated  January  16,  1870, 
being  executed  according  to  French  law,  and  being 
expressed  in  the  French  language.  The  testatrix  was 
then  unmarried.  She  died  on  January  2,  1895,  in  a  fire 
at  a  laundry  in  the  Edgware-road,  of  which  she 
was  the  proprietress.  The  plaintiff  alleges  that  the 
deceased  by  the  will  named  her  universal  legatee, 
or  heiress,  or  residuary  legatee.  She  alleges  that 
the  holograph  original  is  now  deposited  at  Pau, 
in  Prance,  in  accordance  with  an  order  of  the  Civil 
tribunal  at  Pan,  ma<le  on  April  3,  1895.  On  October  23, 
1896,  the  Coui-t  at  St.  Nazaire  declared  that  the 
deceased  was  the  wife  of  Louis  Guillard  ani  was 
domiciled  in  the  arrondissement  of  St.  Nazaire,  and  that 
by  the  will  the  plaintiff  was  put  in  possession  of  the 
estate  in  the  capacity  of  imiversal  legatee,  and  she 
accordingly  claimed  that  that  judgment  was  binding  on 
the  defendant,  who  was  and  always  had  been  a  French 
subject.  The  defendant,  Jean  Loustalan,  in  his 
defence  traverse!  the  plaintiff's  allegations  an  1  claimed 
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that  on  March  22,  1895,  the  English  Court  had  granted 
him  letters  of  administration  to  the  estate  prior  to  the 
legal  proceedings  in  the  Courts  at  Pau  and  St.  Nazaire, 
which  had  been  institut;3l  without  notice  to  him. 
The  Loustalan  family  were  peasants  living  on  a  farm 
at  Vigneux,  near  Pau,  in  the  arronlissement  of  St. 
Nazaire.  The  plaintiff  was  tiie  sister  of  the  deofiased 
aud  the  defendant  was  her  brother.  The  two  sisters 
stai'ted  life  as  lay  helpers  in  a  convent  near  to  their 
home,  but  subsequently  the  elder  of  the  two.  Catherine, 
had  herself  trained  as  a  finisher  in  laundry  work.  Shortly 
afterwards  she  came  to  England,  obtained  a  situation 
with  a  widow  lady,  ancl  travelled  about  with  her  as  her 
com[)anion.  In  1870,  when  at  La^celles-hall,  near 
Huddersfield,  she  wrotH  to  her  sister  for  some  papier 
timbre,  on  which  she  executed  a  holograph  will  and 
S'^nt  it  to  her  sister  to  be  lOklgeJ  with  a  notary  at  Pau. 
In  1874  she  married  a  Frenchman  name^l  Louis 
Guillard,  of  the  commune  of  St.  Nazaire,  who 
afterwarils  assumed  the  name  of  Martin,  the 
ceremony  taking  place  in  London.  Aftei  1866, 
her  sister  Marie  joine  1  her,  and  they  set  up  the  laundry 
in  Edgware-road,  which  in  January,  1895,  was  burnt 
down,  and  in  that  catastrophe  the  testatrix  and  a  number 
of  French  girls  in  her  employment  lost  their  lives.  The 
husbanl  was  brought  up  to  be  a  te\cher  of  French,  but, 
owing  to  a  Sv-^rious  offence,  a  sentence  amounting  to  ten 
years'  penal  servitude  was  jiassed  upon  him,  and  he 
thereupon  fled  to  England  until  the  period  of  proscription 
of  20  years  under  French  law  had  run  out  against  him, 
and  he  did  not  return  to  France  until  1890.  The  ques- 
tions were  (1)  what  was  the  domicile  of  the  testatrix  anil 
her  husband  ;  (2)  whether  the  marriage  was  cele- 
brated according  to  English  or  French  law  ;  (3) 
whether  the  will  was  revoked  by  the  marriage. 
The  President  held  that  the  husband's  domicile,  and 
therefore  that  of  the  testatrix,  was  in  France  at  the 
time  of  her  death.  But  he  did  not  think  there  was 
enough  to  show  that  the  parties  had  been  married 
according  to  the  matrimonial  law  of  their  nationality. 
He  did  not  think  there  was  sufficient  to  show  that 
they  did  not  intend  their  marriage  to  be  according  to 
the  English  law  and  that  that  law  should  govern  their 
matrimonial  relations.  By  English  law  when  two  persons 
married  the  marriage  revoked  the  wills  of  both.  This 
was  not  so  nnder  French  law.  His  Lordship  could 
not  suppose  tliat  the  jMirties  intended  that  that 
provision  of  English  testamentary  law  should  affect 
them,  though  they  had  bccu  marrie  I  accor  ling  to  the 
English  law.  His  Lordship  therefore  held  that  the  will 
had  not  been  revoked  by  the  marriage.  He  accordingly 
granted  administration  with  the  will  annexed  to  the 
plaintiff.    The  defendant  appealed. 

Mr.  Inderwick,  Q.C.,  aud  Mr.  Grazebrook  were  for 
the  defen'lant. 

Mr.  H.  J.  H.  Mackay  was  for  the  plaintiff. 

The  appeal  was  heard  on  March  29  and  30  last,  when 
the  Court  reserved  their  judgment. 

The  CouuT  allowed  the  ap^ieal,  the  Lords  Justices 
differing  from  the  Master  of  the  Rolls. 

The  Mastkb  ot  the  Rolls  read  the  following  judg- 
ment :— The  will  which  is  in  ciuestioa  in  this  case  was 
made  in  this  country  by  a  Frenchwoman  before  her 
marriage,  and  was  not  attesterl  as  required  by  English 
law.  By  English  law,  by  which  I  mean  English  law 
irrespective  of  all  foreign  liw,  the  will  is  therefore 
clearly  invalid.  But  foreign  law  must  be  taken  into 
account.  Those  principles  of  private  international  law 
which  are  recognized  in  this  country  are  ])art  of  the 
law  of  England,  and  on  those  principles  the  validity  of 
the  will,  so  far  as  it  affects  movable  property,  depend^ 
on  the  law  of  the  domicile  of  the  testatrix  when  she 
died.  The  domicile  of  the  testatrix  must  be  determined 
by  the  English    Court    of    Probjite   according    to  those 
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legal  principles  applicable  to  duxnicile  whieh  are   recog- 
nised in  this  country  and  are  part  uf  its  law.    Until  the 
qaaition  of  the  domicile  of  the  testatrix  at  the  time  of 
her  death  is  determined   the   Court   of   Probttte  cannot 
tell    what  law  of  what  country  has  to  be  applied.     The 
testatrix  was  a  Frenchwoman,  but  it  would  be  contrary  to 
sound  principle  to  determine  her  domicile  at  her  death  by 
the  evidence  of  French  legal  experts.      The  preliminary 
question  by  what  law  is  the  will    to    be    governed  must 
depend  in  an  English  Court  on  the  view  that  Court  takes 
of  the  domicile  of    the   testatrix   when    sbe    died.     If 
authority  for  these   statements   i«  wanted,  it   will    be 
found  in  **  Bremer   v.    Freeman  "   (10  P. C,  306  ;  see 
pp.     359,     &c.)  ;      **  Doglioui    v.    Crispin     "  (L.K., 
1  H.L.,   301)  ;    and    *•  In    re  Ti-ufort  *'    (3«   Ch.D., 
600).       In  each   of   the   last    two   cases     a     foreign 
Court   had   determined    the   domicile   a  ad  the  English 
Court  had   also    to  determine   it,    and   did    determine 
it,  to  be  the  same   as  that   determined   by  the   foreign 
Couxt.    But,  as  I  understand  those   cases,    the    English 
Court  satisfied  itself  as  to   the   domicile   in  the  English 
sense  of  the  term  and  did  not  simply  adopt   the  foreign 
decisions.  The  course  universally  followed  when  domicile 
has  to  be  decided  by  the  Courts  of  this  country  proceeds 
upon  the  principles  to  which  I  have  alluded.  But,  further, 
the  validity    of  a  will  of   movables    made    by  a  person 
domiciled  in  a  foreign  country  at   the  time  of  such  per- 
son's death   not   only  may,  but   must,  depend    on   the 
view  its  Courts    take    of   the  validity  of   the  will  when 
made  and  on  its  subsequent    revocation   if  that  question 
arises.    These   questions    may  or    may  not   turn  on  the 
domicile  of  the  testator  as  understood   in    this  country. 
For  example,  in  this  case  it  is  agreed    on  all  hands  that 
by  the  law  of  France  the  will  in  question,  being  a  hole- 
gtAiph  will    made    by  a  French  subject,  was    valid  when 
made,  whatever  her  domicile    may  have   been  when  she 
made  it.    It  is  also  agreed  on  all    hands  that  by  French 
law  marriage  does   not   revoke   the    pxior   wills  of  the 
spouses.     But  the  testatrix  married  a  Frenchman  in  this 
country   after    she  made   her    will,    and    the   question 
whether   her  will  was   thereby  reroked  as  to   her  mov- 
ables is  the  real  question  on  which  this  case  turns.     By 
whatever   Court   this   question   is   to    be   decided,  the 
English  law  of  marriage  which  in   such  a  case  involves 
and,  indeed,  turns  on  English  views  of  domicile  miu»t  be 
considered.      If   this    view    be   ignored   the   eifect   of 
the     marriage     will     be    inadequately     and,     indeed, 
erroneously  ascertained.  If  the  domicile  of  the  testatrix 
is  to  be  treated   as   English  when  she  became  a  married 
woman    her    will    was    revoked    by    her    marriage,  for 
sach  is  the  law  of  England  whatever   the   intentions    of 
the  parties  may  be  (1  Jarm.    on   Wills,    c.    7),    but   if 
heT  domicile  was  French   her  will  would  not  be  revoked 
by  English  law  and  still  less  by  French  law.    Both  laws 
are   alike    in    regarding   her   domicile  as  that  of  her 
husband  as  soon  as  she  married  him.      The  effect  of  her 
marriage  must  therefore  depend   on  the  English  view  of 
his   domicile.     It    would  be  useless  and  indeed  entirely 
misleading     to   ask     a     French     expert     what     effect 
the   French   law   would    give   to   an   English  marriage 
without   explaining   the   English   law   to  him,  and   no 
explanation   of   that  law  would  be  adequate  or  correct 
if  it  excluded  the  English  view  of  the  domicile   of   the 
parties.    Having  thus   stated    the   principles   which,  in 
my  opinion,  ought  to  be  applied  to    the  case,  I  proceed 
to  consider  the  facts  and  the    evidence    of    the    experts 
called  at  the    trial.    As   already    stated,  the   will    was 
made  in  England  by    a    Frenchwoman    in    the    French 
language  and  was  a  holograph  will  valid    by  the  law  of 
France  whether  she  was  then   domiciled   in  England  or 
France.    It  was  made  in  1870.    She  was  in   service  in 
England,  and  this  by  French  law  rendered   her  domicile 
(in  the  French  sense)  English  at  that   time.    She  after- 
wards set  up  a  laundry  business  in   London.     Her  prin- 


cipal establishment  was  therefore   here,  and,  according 
to  French  law,  she  was  clearly  domiciled  (in  the  French 
sense)  in  England.    In  May,  1874,  she  married  a  French 
refugee  known  by  the  name  of  Martin.    He.  came   over 
to  this  country  in  1868  and  made  a  living   by   teaching 
languages.    Hiere  was  no  settlement  or  anything  in  the 
nature    of    a    settlement.      The    man'iage    was    cele- 
brated   by    a    French    Roman    Catholic    priest    in    a 
Roman  Catholic  church  in  the   presence  of  a   registrar. 
At  the  time  of   the   marriage    both   the   man   and   the 
woman  signed  a  declaration  stating  that  they  were  both 
domicilUs     in     London.      They     lived     together     in 
London  for  some  years  and  carried  on  the    laundry.    In 
1881  and  1884  leases  of  the  laundry  house  were  granted 
to   the   husband.    In     1890     the     husband    and    wife 
separated  ;  he  a'-signed  the  leases  to  her  and  returned  to 
France,  where  he  has  ever  since  lived   and    lives   now. 
His  wife  remained  here  and   c<»ntinued    to  carry  od  the 
laundry  business  until  her  death  in   January,    1895.    It 
was    believed   that   sbe    had    died    intestate,    and   her 
brother  obtained  letters  of  administration  to  her  estate. 
The  will,  which  had  been  sent    to    France  in  1870  and 
had  been  deposited  with  a  notary,  was  brought  forward 
recently  by  the  testatrix's  sister  who  was  constituted  by 
it  her  residuary  legatee.    At  her  instance  the  letters  of 
administration  have  been    revoked,    and   probate  of  the 
will  has  been   granted.      The   will    has   been   judicially 
recognised  as  valid  in  France.    Bat   as  the  proceedings 
there  were  ex  parte^  I  attach   little  importance   to  this 
fact,  although  no  appeal  has  yet  been  made  to  set  aside 
the  order  so  obtained.    The  learned    President  decided, 
and,  in  my  opinion,  rightly  decided,  that   the    domicile 
of   the   testatrix   in   the   English   sense     was     French 
when    she   died.      It    became     necessary,     therefore, 
to    determine   whether    by    the  law   of     France    her 
will    was  valid    when   she   died.    Experts    were   called 
and  examined  and   cross-examined   at   great   length  on 
a  number  of  points,  many  of  which  are  not  now,  at   all 
events,  material  or  in  controversy.  The  experts  all  agree 
that   the    will    was    valid    when    made.     They  also  all 
agxeed  that  according  to  French  law  the   testatrix    was 
domiciled  (in  the  French  sense)    in    England  when    she 
made    her    will    and    when  she  married.     They  also  all 
agreed  that,  aocording  to  French  law  and  in  the  French 
sense,  her  husband  was  domiciled  in  England    when   he 
tuarried.      Treating   the  husband  and  wife  as  domiciled 
in  England  when  they  married  they  differeJ    as    to    the 
consequences.     MM.  Guasialla,  Gorostarsee,  and  Mesnil 
think     that     the     marriage    revoked     the    will.      M. 
Mesnil  is   quite   dear    upon     the     point  ;    the    others 
are    less    so,    but    they,    I     think,     take    the    same 
view.      M.    Astone,  when    first   called,  stated  that  the 
marriage  did  not  revoke  the  will,  that   it   depended  on 
nationality,  not  domicile,  in   the    French  sense.    When 
recalled  he  apparently  adhered  to  his  opinion,  but    con- 
sidered that  the  revocation   might  depend  on  the  inten- 
tion    of    the    parties    and    on    the   adoption    of    the 
matrimonial    regime   by   tho   spouses.      All   these   ex- 
perts    based     their    opinion     on     their     view     that 
at     the     time    of    the    marriage     the    parties     were 
domiciled    in   England  and   they    applied    the  English 
law  of  marriage  to  that  state  of  things.    But,  as  I  have 
already  pointed  out,  the  English  law  of  marriage,  when 
considereil  with  reference  to   its  effect  on  property  in- 
volves,and  in  a  case  like  this  cannot  be  severed  from,Bng- 
li«h  views  of  domicile.  The  leametl  President  came  to  the 
conclusion  that  the  domicile  of  the  husband  at  the  time 
of  the  marriage    was  in   France,  not  in  England.    But 
he  also  came  to  the  conclusion   that   both   husband  and 
wife  intended  to  marry    according   to   English  law  and 
that  the  English   matrimonial    law    should    and    would 
govern   their   future   property.    He   further  considered 
that  the  law  by  which    wills   are   revoked  by  marriage 
was  not  part  of  the   English  matrimonial   law  but  part 
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of  the  English  testamentary  law,  and  that  this  law  did 
not  apply  to  the  case.  I  confess  I  have  great  difficulty 
in  adopting  this  view  of  the  case.  If,  as  the 
President  considered,  the  parties  were  (according 
to  English  views)  domiciled  in  France  when  they 
married,  their  marriage  would  not  revoke  their 
previous  wills  ;  and  the  French  experts  should  have  been 
told  so  and  should  have  been  directed  that  their  assump- 
tion of  an  English  domicile  was  inatlmissible.  It  is  plain 
from  their  evidence  that,  according  to  French  law,  the 
domicile  in  the  French  sense  of  both  husband  and  wife 
was  in  England  and  not  in  France  both  when  the 
marriage  took  place  and  when  the  testatrix  died.  I  have 
no  doubt  that  this  conclusion  was  quite  correct, 
but  for  the  reasons  I  have  already  given  I  con- 
sider it  neceasary  to  examine  the  effect  of  the  marriage 
recording  to  English  views  of  domicile.  I  proceed, 
therefore,  to  inquire  whether  the  President  was  right 
in  his  view  that  the  husband  was  domiciled  (in  the 
English  sense)  in  France  and  not  in  England  when  he 
married.  We  start  with  the  fact  that  the  husband  had 
a  domicile  of  origin  in  France.  According  to  English 
law  the  burden  of  proving  that  he  lost  that  domicile 
and  acquired  an  English  domicile  is  on  those  who 
assert  that  he  did  so.  Further,  the  domicile  to  be 
acquired  must  be  not  domicile  in  the  French  sense  but 
in  the  English  sense.  The  experts  all  tell  os  that  he 
lost  his  French  domicile  in  the  French  sense  by  comipg 
to  England  and  setting  himself  up  as  a  teacher  of 
languages  here.  But  to  acquire  an  English  domicile 
in  the  English  sense  not  only  is  a  change  of  resi- 
dence and  place  of  business  required,  but  there  must 
be  an  intention  to  adopt  the  new  residence  permanently 
or  for  an  indefinite  period.  See  the  authorities  col- 
leoted  in  ••  Dicey 's  Conflict  of  Laws,"  pages  104  et  uq, 
I  cannot  come  to  the  conclusion  that  this  intention  is 
proved.  I  see  no  proof  of  any  intention  to  abandon 
France  as  his  domicile  in  the  English  sense,  and  to 
acquire  a  domicile  in  the  English  sense  in  this  country. 
I  do  not  say  there  is  no  evidence  tending  to  establish  a 
change  of  domicile  in  the  English  sense,  but  such  evi- 
dence in  my  opinion  falls  short  of  proof,  and  is,  in  fact, 
outweighed  by  evidence  on  the  other  side.  The 
circumstances  tending  to  show  an  abandonment  of  an 
intention  to  return  to  France  are  that  the  husband  came 
over  here  and  taught  here  ;  that  he  married  a  woman  in 
business  here  ;  that  he  and  she  described  themselves  at 
then  domiciles  d  Londret  ;  that  he  intended  to  settle 
here  until  he  oould  safely  return  ;  that  he  lived  here 
with  his  wife  for  some  years,  and  after  it  was 
safe  to  return  to  France  :  that  he  took  leases  in  his 
own  name  ;  and  that  (whether  he  knew  it  or  not)  he 
had  lost  his  French  domicile  in  the  French  sens«>. 
Against  this  must  be  set  the  facts  that  he  was  a  French 
subject  and  had  a  French  domicile  of  origin,  that  he 
came  here  to  avoid  imprisonment,  that  he  dared  not  go 
back  to  France  for  many  years,  but  that  he  could  safely 
do  so  at  the  end  of  20  years  from  the  time  he  fled  from 
hii  own  country,  that  ho  does  go  back  a  few  years  after 
it  is  safe  to  do  so,  and  that  he  has  ever  since  been  and 
is  now  settled  in  his  native  country  and  living  with 
his  own  relatives.  If  we  look  at  all  the  facts 
as  we  now  know  them  they,  in  my  opinion, 
point  to  a  retention  of  his  domicile  of  origin 
(in  the  English  sense  of  the  word  domicile)  rather  than 
to  an  abandonment  of  such  domicile  and  a  subsequent 
re-acquisition  of  it  when  he  went  back  to  France.  What 
has  happened  sinoe  marriage  throws  a  great  deal  of 
light  on  what  was  obscure  at  the  time  of  marriage.  But 
if  we  carry  our  minds  back  to  the  time  of  marriage  and 
disregard  all  subsequent  events  (which  I  do  not  think 
we  ought  to  do)  the  fact  that  he  was  then  a  criminal 
fugitive  who  dared  not  go  back  to  France  for  a  definite 
number  of  years  but  could  safely  go  back  when  they  had 


elapsed  would  prevent  me  from  inferring  an  abandonment 
of  an  intention  to  return  to  France  when  he  could  safely 
do  so.  (See  Dicey,  142.)  I  should  not  arrive  at  the 
same  conclusion  if  he  had  fled  from  his  coontry  for 
life  unless  pardoned  as  an  English  criminal  fugitive 
would  have  done  to  escape  from  the  operation  of  the 
laws  of  his  own  country.  The  definite  period  after  which 
he  could  safely  return  is  to  my  mind  all  important.  As 
to  the  declaration  made  by  husband  and  wife  when  they 
married  that  they  were  domicilUs  d  Londres,  I  have  no 
doubt  that  domicilii  was  used  in  the  French  sense,  t.<;., 
in  the  sense  of  residence  and  not  in  the  sense  of  what 
we  mean  by  **  domiciled,"  which  has  a  very  different 
signification.  Upon  the  question  of  domicile  (in  the 
English  sense)  my  own  conclusions  are  that  the  domicile 
of  the  testatrix  was  French  when  she  made  her  will  ; 
French  up  to  the  time  she  married  ;  French  by  her  mar- 
riage ;  and  French  when  she  died.  Her  domicile  was 
Franch  by  and  after  marriage  because,  in  my  opinion, 
her  husband's  domicile  was  French.  The  domicile  of 
the  testatrix  being  French  when  she  made  her  will  and 
when  she  diel  it  became  necessary  to  ascertain  the  effect 
of  her  will  on  her  movable  property  according  to  the 
French  law.  The  husband  being,  in  my  opinion, 
domiciled  in  France  when  she  married,  it  became 
necessary  to  ascertain  the  effect  of  such  marriage 
by  French  law  upon  her  will  ;  and,  if  in  order  to 
ascertain  this  it  became  neoesaary  for  the  French 
experts  to  be  told  what  the  English  law  was, 
they  should  have  been  told  that  it  depended  on  the 
view  which  an  English  Court  would  take  of  the  domicile, 
in  the  English  sense,  of  the  husband  ;  and  if  I  am  light 
in  my  view  of  his  domicile,  the  experts  should  have 
been  told  that  by  English  law  the  marriage  in  this  case 
did  not  re\'oke  the  wife's  will.  It  was  not  necessary  or, 
indeed,  proper  on  this  occasion  to  pursue  the  inquiry 
further  and  to  see  what  matrimonial  regime  the 
parties  intended  to  adopt.  It  is  not  necessary  to 
cite  authorities  to  show  ihat  it  is  now  settled 
that  according  t>o  international  law  as  understood 
and  administered  in  England  the  effect  of  marriage  on 
the  movable  property  of  spouses  depend  (in  the  absence 
of  any  contract)  on  the  domicile  of  the  husband  in  the 
English  sense.  The  authorities  will  be  found  collected 
in  *'  Foote's  Inl'«rnationaI  Law,"  edition  2,  pp.  815- 
321,  and  *•  Dicey 's  Conflict  of  Laws,"  648  ft  seq. 
This  being  clear  the  will  was  not  revoked  ;  and  if  not 
revoked  it  was  clearly  valid  as  regards  the  wife's  mov- 
able property.  Section  1 8  of  the  Wills  Act  does  not 
apply  to  the  wills  of  foreigners  who  die  domiciled 
abroad  (Deane's  Wills  Act,  note  to  section  18,  cites  an 
authority  for  this)  and  the  effect  of  the  marriage 
was  not  to  vest  the  wife's  property  in  the  husband. 
Fi-ench  law  did  not  so  vest  it,  neither  did  inter- 
national law  as  understood  and  administerd  in  this 
country.  The  English  law  applicable  to  English  people 
and  according  to  which  a  woman's  personal  property 
formerly  vested  in  her  husband  on  marriage  and  accord* 
ing  to  which  her  will  was  revoked  by  marriage  even 
before  the  W^ills  Act  could  not  on  principle  apply  to 
French  spouses  married  in  England,  but  (according  to 
English  views)  domiciled  in  France  when  they  married. 
In  my  opinion  the  will  has  been  properly  admitted  to 
Probate,  but  it  will  not  apply  to  leasehold  property, 
for  that  is  not  regarded  as  movable  propei^y,  to  which 
the  lex  donUeilii  is  applicable  (Dioey,72).  A  great  quan- 
tity of  expert  evidence  was  taken  on  the  difficult  question 
whether  the  French  law  of  communauU  dee  biena  was  to 
be  applied  to  the  property  of  these  persons.  As  I  under- 
stand the  expert  evidence  the  question  turns  not  only 
on  the  marriage  but  on  the  effect  of  what  the  husband 
and  wife  did  afterwards.  This  question  may  arise  here- 
after but  it  does  not  arise  now,  and  I  purposely,  there- 
fore, say  nothing  more  about  it. 
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Lord  Justice  Riuby  read  the  following  jadgmeni  :— 
I  iee  DO  suiBcieiit  reason  to  differ  from  the  President's 
conclosion  that  the  mutual  rights  of  the  spouses  as  to 
movables  were  to  be  determined  by  English  law.  If  it 
is  necessary,  in  order  to  support  this  conclusion,  to  hold 
that  the  husband's  domicile  at  the  date  of  the  marriage, 
or,  at  any  imte,  the  inatiimouial  domicile,  was  English, 
I  should  not  hesitate  to  hold  that  it  was.  The  hnsband 
had  been  brought  up  to  be  a  teacher  or  professor  of 
French,  and  at  first,  and  down  to  the  time  of  the 
marriage  in  1874,  had  no  other  means  of  gaining  his 
liTelihood  than  by  teaching  French.  His  departure 
from  France  was  brought  about  by  his  fear  of  a 
prosecation  for  an  offence  alleged  to  have  been 
committed  by  him  whilst  he  was  a  professor 
of  French  and  in  connexion  with  his  exercise  of  his 
professorship.  Over  and  above  the  punishment  to  be 
imposed  for  the  offence,  if  proved,  it  is  obvious  that 
conviction  for  such  an  offence  would  have  an  extremely 
prejudicial  and  not  improbably  a  prohibitive  effeot  on 
his  subsequent  exercise  of  his  profession  in  France.  As 
he  did  not  elect  to  abide  his  trial  in  France,  his 
evasion  of  a  trial  was  almost,  if  not  quite,  equivalent 
to  a  renunciation  for  all  his  life  of  his  profession  in 
France.  He  went  in  the  first  place  to  Belgium,  and  was 
in  his  abeence  convicted  and  sentenced.  The  precise 
date  of  this  conviction  I  cannot  iind,  but  it  must  have 
been  before  his  coming  to  England,  which  was  in  1868 
or  1869.  He  might  at  any  time  have  gone  back  to 
France  and  submitted  to  trial,  but  ho  did  not  elect  so 
to  do.  It  appears  that  20  years  after  the  date  of  his 
conviction  he  would  have  been  safe  from  punishment, 
but  he  would  then  have  been  advanced  in  years,  and  if  it 
is  suggested  that  he  formed  from  the  first  the  intention 
of  going  back  after  the  20  years  and  becoming  again  a 
professor  in  France,  such  an  intention  would,  in  my 
opinion,  be  so  irrational  that, in  default  of  tho  strongest 
evidence,  it  ought  not  to  bo  imputed  to  him.  Nor 
conld  he  have  had  the  intention  of  going  back  without 
having  the  means  of  supporting  himself.  Evidence  of 
any  sueh  intention  does  not  exbt.  I  take  it  that 
the  proper  conclusion  is,  not  that  he  had  the  intention 
of  returning  to  France  at  the  end  of  an  interval  how- 
ever long,  but  that  he  had  no  intention  of  returning  at 
all.  He  adopted  the  name  Martin,  which  might  pass 
for  an  English  name,  and  at  any  rate  would  have  the 
effeot  of  keeping  in  the  backgronud  the  discredited 
name  of  Guillard.  He  was  supporting  himself 
as  a  teacher  of  French  at  the  time  of  the 
marriage  in  1874,  when  a  prospect  opened  of 
gaining  a  probably  easier  living  by  means  of  his  wife'i 
laundry.  He  married  (being  61  years  old)  with  the 
clearly-formed  intention  of  living  by  the  laundry  busi- 
ness, whether  or  not  he  assisted  with  money  or  by  his 
personal  eaertions  in  carrying  it  on.  I  consider  the 
reasonable  inference  to  be  that  he  intended  to  remain 
in  England,  and  was  domiciled  there  according  to 
English,  as  he  certainly  was  according  to  French,  law. 
It  is  his  intention  that  governs,  not  that  of  the 
wife,  in  the  absence  of  any  marriage  settlement,  and  I 
conclude  that  he  intended  English  law  to  apply,  and 
that  law  gave  him  immediately  on  the  marriage  the  ex- 
clusive right  to  "all  the  wife's  movables,  that  is, 
to  everything  that  could  pass  by  the  holograph 
will  of  1870.  As  by  the  marriage  she  would 
become  incapable  of  making  another  will,  the 
will  of  1870  would  be  revoked.  It  matters  not  that 
she  might  subsequently,  by  an  alteration  in  the  law, 
become  entitled  to  personal  property  which  she  oould 
dispose  of  by  will.  Such  a  new  testamentary  power 
would  not,  in  my  opinion,  revive  the  will  which  had 
already  been  revoked.  I  have  considered  the  question 
of  the  husband's  domicile  exolusively  with  reference  to 
the  facts  as  they  existed   previously   to  and  at  the  date 


of  the  marriage.  The  subsequent  events  do  not,  in  my 
judgment,  throw  any  light  upon  the  question  adverse  to 
the  conclusion  which  I  have  arrived  at.  The  taking  of 
leases  for  terms  of  years  of  various  lengths  would  tend 
rather  to  show  that  his  connexion  with  England  was  per- 
manent than  otherwise,  though  probably  it  is  not  of 
much  importance.  True  it  is  that  at  length,  not  before 
1890,when  he  was  already  about  67  years  old,  he  returns 
to  France,  but  in  the  circumstances  that  does  not  give 
any  ground  for  supposing  that  he  always,  from  the  time 
when  he  left  France,  had  the  animus  reveriendi.  One 
of  the  reasons  for  returning  was  the  state  of  his  health, 
another  probably  the  unsatisfactory  state  of  his  rela- 
tions with  his  wife.  But  probably  the  most  important 
thing  to  notice  is  that  his  residence  in  France  was 
rendered  possible  by  his  having  acquired  a  considerable 
fortune  from  his  wife's  property  which  he  had  no 
reason  to  count  upon  before  the  marriage.  True  it  is 
that  the  20  years  the  expiration  of  which  brought  im- 
munity from  punishment  for  the  offence  for  which  he 
had  been  condemned  had  run,  but  it  was  not  on 
the  expiration  of  thai  period,  but  at  least  several 
years  later  that  he  returned.  I  am  not  disposed 
to  hold  this  evidence  of  an  intention  throughout 
to  return  which  would  prevent  his  acquiring  an 
English  domicile.  The  fact  that  he  took  steps  for  vest- 
ing in  his  wife  all  his  interest  in  the  laundry  business 
would  be  strong  evidence  of  his  intoution  to  remain  out 
of  England,  and  I  agree  with  the  Master  of  the  Rolls 
that  in  1895  he,  and  therefore  his  wife  at  her  death, 
had  a  French  domicile. 

LoBD  JuifTiCB  Vauohan  Wiluahs  read  a  judgment 
to  the  same  effect  as  that  of  Lord  Justice  Rigby.  He 
grounded  his  judgment  on  the  ehange  of  the  husband's 
domicile,  from  a  French  to  au  English  domicile, 
at  the  time  of  the  marriage,  and  his  Lordship  thought 
that,  if  he  did  change  it  then,  his  subsequent  reversion 
to  a  French  domicile  would  not  prevent  English  law 
continuing  to  govern  the  matrimonial  property.  In  his 
Lordship's  opinion  the  decision  of  the  Court  below 
ought  to  be  reversed  and  the  grant  of  letters  of  ad- 
ministration with  the  will  annexed  revoked. 

[Solicitors— Blount,  Lynch,  and  Petre  ;  A.  Herbelct.] 


Ck>urt  of  Appeal  (Lindley,  M.R. ,  ) 
Rigby  and  Collins,  L.JJ.)  -  i 


1900. 
April  30. 

VIDITZ  V.  O'HAtiAN.* 

Infant  —  Settlement — Repudiation  —  Reasonable 
time — Husband  a  domiciled  Austrian. 
Decision  of  Cozens-Hardy,    J.   (15   The   Thne8 
L.R.,  416),  reversed. 


Tills  was  an  appeal  against  a  decision  of  Mr.  Justice 
Cozens-Hardy 's  (reported  in  16  The  Times  L.R. ,  p.  416). 
In  November,  1864,  Mrs.Viditz,  the  only  child  of  an  Irish 
peer,  was  at  the  age  of  18  married  to  Mr.  Vidits,  who  wan 
then  and  still  is  a  domiciled  Austrian.  The  marriage  took 
place  in  Switzerland.  Prior  to  the  marriage,  marriage 
articles,  dated  November  24 ,  1864 ,  were  executed  at 
Berne,  at  the  British  Embassy,  between  Mr.  Viditz  of 
the  flrst  part,  Mrs.  Viditz  of  the  second  part,  trustees 
of  the  third  part,  and  the  lady's  father  of  the  fourth 
part,  and  it  was  thereby  declared  and  agreed  by  and  . 
between  the  parties  thereto,  and  Mr.  Vidits  covenanted 
with  the  trustees,  that  in  case  the  intended  marriage 
should  take  place  all  such  personal  property  as  Mra. 
Viditz  was  then  entitled  to  in  possession,  reversion, 
remainder,  or  expectancy,  and  also  all  such  sums  of 
money,  stocks,  funds,  or  other  personal  property, 
whether  in  possession,  remainder,    or   expectancy,    as 
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might  at  any  time  during  the  joint  lives  of  the  husband 
and  wife  come  to  the  lady  or  to  her  and  her  husband  in 
her  right  under  any  irill,  settlement,  or  by  gift  or 
otherwise  (save  and  except  pecuniary  legacies),  should 
be  vested  in  the  trustees  upon  the  usual  trusts  for  the 
benefit  of  the  lady  for  life  for  her  separate  use,  with  a 
restraint  upon  anticipation,  and  after  her  death  upon 
trusts  for  the  issue  of  the  marriage,  with  an  ultimate 
trust  for  the  father  absolutely.  There  was  one  very 
unusual  provision  empowering  the  father  to  alter  and 
vary  any  of  the  provisions,  clauses,  mattera,  or  things 
therein  contained,  and  to  add  or  supply  any  other 
provisions,  clauses,  matters,  or  things  which  might  be 
deeined  necessary  or  proper.  This  could  not,  as  the 
learned  Judge  held,  enable  the  father  to  enlarge  or 
extend  the  scope  of  the  settlement  so  as  to  bring  in 
fresh  property.  These  articles  were  duly  executed  by 
the  lady,  who  attained  21  in  1867.  The  settlement  was 
in  English  form,  and  the  Court  treated  it  as  a  good 
settlement  and  governed  by  English  law»  without  refer- 
ence to  the  formalities  or  the  substantial  provisions 
which  would  have  been  required  either  by  the  law  of 
Austria  or  by  the  law  of  Switzerland.  In  1870,  on  the 
death  of  the  lady's  mother,  she  became  entitled  to  a 
sum  of  £6,000,  which  was  paid  over  to  the  trustees  of 
the  deed  of  1864  and  invested  in  Consols.  In  1880  a 
deed  in  English  form  was  executed  in  Paris,  which 
purported  to  be  a  settlement  made  in  pursuance  of 
the  articles.  Mr.  and  Mrs.  Viditz,  the  trustees,  and 
her  father  were  all  parties  to  this  deed.  It  recited  the 
investment  of  the  Consols  and  declared  trusts  of  that 
sum  similar,  so  far  as  material,  to  the  trusts  in  the 
articles,  and  it  contained  a  covenant  to  settle  after- 
acquired  property  differing  from  the  covenant  in  the 
articles,  inasmuch  as  pecuniary  legacies  were  not 
excepted.  In  1882  the  father  died,  and  Mrs.  Vidits 
thereupon  became  entitled  in  possession  to  a  sum  of 
£2,000,  which  was  received  by  the  trustees  of  the  settle- 
ment and  invested.  This  £2,000  and  the  £6,000  were 
sums  to  which  Mrs.  Vidits  was  at  the  date  of  her 
marriage  entitled  in  reversion  contingently  upon 
attaining  21.  The  father  by  his  will  left  all  his  property 
to  charity.  Litigation  ensued,  and  Mrs.  Viditz  sought 
to  set  aside  the  will.  The  result  was  that  a  compromise 
was  effected  in  March,  1884,  under  which  a  sum  of 
£18,000  was  to  be  settled  upon  her  and  her  children, 
and  a  sum  of  £5,000  was  to  be  paid  to  her.  No  part  of 
this  sum  had  been  received,  however.  In  1892  Mrs. 
Viditz  became  entitled  under  the  will  of  an  aunt  to  a 
legacy,  which  also  had  not  yet  been  received.  In  the 
same  year  the  trustees  informed  Mrs.  Viditz  that  the 
£5,000  payable  to  her  under  the  compromise  would 
have  to  be  paid  to  the  trustees  of  her  marriage  settle- 
ment. This  led  to  advice  being  taken,  and  on  Novem- 
ber 18,  1893,  a  document  was  executed  by  Mr.  and 
Mrs.  Viditz  in  Austria  by  which  they  purported  to 
annul  and  put  an  end  to  the  settlement.  There  was 
evidence  that  according  to  Austrian  law  it  is  competent 
to  a  husband  and  wife  to  revoke  a  marriage  contract, 
notwithstanding  the  birth  of  issue.  Mr.  and  Mrs. 
Viditz  and  their  children,  who  have  attained  21, 
brought  this  action  claiming  a  declaration  that  the 
settlement  created  by  the  deeds  of  1864  and  1880  had 
been  got  rid  of  by  the  transaction  of  1898,  or, 
alternatively,  they  asked  for  rectification  of  the  settle- 
ment so  far  as  it  went  beyond  the  articles,  and  in 
particular  they  asserted  that  the  settlement,  if  binding 
at  all,  was  only  binding  to  the  extent  of  the  funds 
actually  in  the  hands  of  the  trustees,  and  that  it  was 
oompetont  to  the  lady  to  repudiate  the  settlement 
80  far  as  the  £5,000  and  the  legacy  were  concerned. 
Mr.  Justice  Cozens-Hardy  held  that  the  marriage 
articles  of  1864  were  valid  and  were  governed  by 
English  law,  and   that,  the  lady   not  having  repudiated 


them  within  a  reasonable  time  after  she  attained  21 , 
she  was  absolutely  bound  by  them,  and  that  she  could 
not  therefore  elect  from  time  to  time  during  the  joint 
lives  of  her  husband  and  herself  as  property  fell  in 
whether  she  would  aEBrm  the  articles.  Consequently, 
the  £5,000  was  bound  by  the  settlement.  His  Lordship 
also  held  that,  if  ratification  were  needed,  there  ba'i 
been  sufficient  ratification.  But,  as  to  the  £2,000 
legacy,  his  Lordship  held  that  the  settlement  of  1880 
must  be  rectified  so  as  to  accord  with  the  artidos  and 
to  expressly  exclude  pecuniary  legacies,  and  that  the 
£2,000  was  not  bound  by  the  settlement.  T!h&  plaintiffs 
appealed. 

Mr.  Dicey,  Q.C.,  and  Mr.  Micklem,  Q.C.,  were  for 
the  plaintiffs  ;  Mr.  Hughes,  Q.C. ,  and  Mr.  Ingpen, 
Q.C.,  were  for  the  trustees  ;  Mr.  G.  D.  Lynch  was 
for  some  mortgagees  of  the  £5,000. 

The  CoiTBT  allowed  the  appeal. 

The  Mastbb  of  the  Rolls  said  the  first  question  was 
as  to  the  construction  of  the  artioles— whether  the 
£5,000  was  comprised  in  the  settlement  or  not.  In  his 
Lordship's  opinion  this  sum  most  be  considered  as 
having  arisen  from  the  real  estate  of  the  lady's  father, 
and  it  was  not  inoladed  in  the  covenant  as  to  her  after- 
acquired  personal  property,  but  in  another  covenant 
relating  to  real  estate  whioh  was  not  binding  on  her. 
Consequently  the  £5,000  was  not  bound  by  the  settle- 
ment. The  second  and  more  diificalt  question  was 
whether  the  settlement  had  become  binding,  on  the  lady. 
Under  English  law  it  was  a  voidable  contract.  By 
Austrian  law  she  was  unable  to  ratify  the  contract,  or 
to  placft  it  out  of  her  power  to  revoke  it.  She  executed 
documents  which  by  English  law  would  have  amounted 
to  a  ratification,  but  by  Austrian  law  those  doooments 
were  invalid  so  far  as  they  purported  to  ratify  the  settle- 
ment. She  had  neither  before  nor  after  the  marriage  power 
to  make  an  irrevocable  contract.  Mr.  Justice  Cozens- 
Hardy  held  that  the  settlement  was  an  English  one  and 
governed  by  English  law  ;  tiiat  under  that  law  it  became 
binding  on  the  lady,  unless  she  repadiated  it  within  a 
reasonable  time  after  she  attained  21,  and  that,  as  she 
did  not  repudiate  it  within  a  reasonable  time,  it  bad 
become  binding  on  her.  In  the  view  of  the  Master  of 
the  Rolls  that  was  not  sound  reasoning.  Ihe  point  now 
raised  did  not  arise  in  **  Van  Grutten  v.  Digby  "  (31 
Beav.,  561)  on  whioh  the  learned  Jodge  relied.  In  the 
present  case  the  difficulty  arose  on  the  capacity  to 
contract.  What  was  the  effect  of  English  law  as  ex- 
pounded by  the  House  of  Lords  in  **  Edwarda  v. 
Carter  "  ([1893]  A.C.,  360)  ?  Some  contracts  by  infanta 
were  held  to  be  absolutely  void  on  the  ground  that 
they  could  not  possibly  be  for  the  benefit  of  the 
infant.  But  the  great  bulk  of  contracts  by  infants 
were  voidable — ».«.,  the  infant  when  he  came  of  age 
could  elect  whether  he  would  affirm  or  repudiate  the 
contract.  If  the  infant  did  nothing  to  repudiate 
within  a  reasonable  time  after  attaining  21  the  contract 
would  bind  him.  It  would  be  an  entire  mistake  to 
apply  this  part  of  the  English  law  to  such  a  case  as  the 
present.  Could  the  doctrine  as  to  a  reasonable  time 
be  applied  ?  It  seemed  to  his  Lordahip  that  it  would 
be  contrary  to  good  sense  to  do  *  so,  for  the  result 
would  be  that  the  contract  would  be  binding  when  the 
infant  had  never  had  capacity  before  or  after  the  marriage 
to  make  or  to  affirm  it.  In  his  Lordship's  view  the  effect 
of  the  infant's  change  of  domicile  by  the  marriage  was 
that  the  English  doctrine  had  no  application,  becanse 
of  her  incapacity  to  confirm  the  contract.  It  might 
be  put  in  another  way  by  saying  that  the  effect  of  the 
change  of  domicile  was  to  enlarge  the  time  for  repudia- 
tion. His  Lordship  did  not  see  how  it  could  be  said 
that  a  reasonable  time  had  elapsed.  The  result  was 
that  the  settlement  must  be  considered  as  annulled. 
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LOBD  JuOTiC£  RiGBY  and  LoBD  Justice  Collins 
exprewed  their  oonourrence. 

[Solicitors— Kearsey,  Hawet,  and  Co.  ;  Blount, 
Lynch,  and  Fetre.] 

Court  of  Appeal  (A.  L.  Smith, Vaughan  )  1900. 

Williams,  and  Bomer,  L.JJ.)  )       April  30. 

BOBSBTSON  V.  THB  MA  YOB,  &C.,  OF  BBI8T0L.* 

Loca  1  Government — Streets — Alteration — J  uris- 
dietion  of  local  authority. 
AVhcn  a  street  has  been  laid  oat  and  subse- 
quently taken  over  by  a  local  authority  they  have 
no  power  under  sec.  150  of  the  Public  Health 
Act,  1875,  to  deal  with  it  as  they  think  best  in 
the  public  interest  by  altering  the  proportions  of 
f{^tway  and  roadway. 

lliis  was  the  plaintiff's  appeal  from  a  jadgment  of 
Mr.  Justice  Grantham's  in  an  action  tried  before  him 
without  a  jury  at  Bristol  on  February  23,  18U9.  The 
plaintiff  claimed  an  injimction  to  restrain  the  defendants 
from  removing  certain  kerbing  and  paving  laid  by  the 
plaintiff  in  Bobertson-road,  St.  Qeorge's,  a  suburb  of 
Bristol,  and  formerly  onder  the  jurisdiction  of  an  urban 
district  council.  The  plaintiff  was  owner  of  a  building 
estate  in  St.  George's,  upon  which  he  had  laid  out  a 
wide  road  called  after  him  Robertson -road.  The  by- 
laws of  the  urban  district  council  prescribed  that  an 
owner  laying  out  a  building  estatq  should  submit  plans 
showing  roads  of  a  width  of  86ft.  in  all,  including  the 
carriage-way  and  two  footways,  each  of  the  footways 
being  one-sixth  of  the  total  width  ;  in  other  words, 
that  the  carriage-way  should  bo  24ft.  wide  and  each 
of  the  footways  6ft.  wide,  llie  plaintiff  deposited 
plans  marking  out  Robertson-road,  and  showing  it  to  be 
^f  greater  width  than  36ft.  Fart  of  that  road  was  in 
fact  designed  to  be  of  a  width  of  45ft.  .having  a  cariiage- 
way  of  30ft.  and  two  footways  of  7ft.  6tn.  each,  and 
the  remainder  of  a  width  of  40ft. ,  having  a  carriage- 
way of  27ft.  and  footways  of  6ft.  6in.  each.  These 
plans  were  submitted  to  the  urban  district  council  in 
1891  and  1892,  and  were  approved  by  the  council.  The 
road  was  laid  out  and  dedicated  to  the  public,  but  had 
not  been  taken  over  by  the  highway  authority.  On 
October  31,  1897,  the  Bristol  Extension  Act  came  into 
operation,  and  by  that  Act  the  district  of  St.  George's 
became  part  of  the  City  of  Bristol  and  came  under  the 
jurisdiction  of  the  defendants,  who  were  minded  to 
take  over  the  roads  in  that  district  and  to  make  them 
repairable  by  the  public  under  section  156  of  the  Public 
Health  Act,  1875.  Tliey  accordingly  served  notices  on 
the  owners  of  houses  fronting  Robertson-road,  bat  not 
on  the  plaintiff,  annexing  to  the  notices  plans  which 
showed  their  intention  of  turning  part  of  the  footways 
into  the  carriage-way.  Having  served  these  notices, 
the  defendants  commenced  the  work  and  began  to  alter 
the  footway  as  notified.  The  plaintiff  thereupon 
threatened  proceedings,  and  subseqaently  issued  a  writ 
claiming  the  injmiction  as  above  stated.  The  defendants 
justified  their  action  under  section  150  of  the  Fublic 
Health  Act,  asserting  that  the  right  and  duty  of  deciding 
how  much  of  a  public  road  should  consist  of  footway 
and  how  mach  of  carriage-way  were  vested  in  them  as 
the  highway  authority.  Section  150  of  the  Public 
Health  Act,  1875,  enacts  that,  where  any  street  within 
an  urban  district  (not  being  a  highway  repairable  by  the 
inhabitants  at  large),  or  the  carriage-way,  footway,  or 
any  other  part  of  such  street,  is  not  sewered,  levelled, 
paved,  or  made  good  to  the  satisfaction  of  the  urban 
authority,  such  authority  may,  by  notice  to  the 
respective   owners   or   occupiers 'of  premises   fronting 
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such  parts  as  may  require  to  be  made  good,  require 
them  to  make  good  the  same  within  a  time  specified  in 
such  notice.  If  the  notice  is  not  complied  with  the  urban 
authority  may  execute  the  necessary  works  themselves. 
The  case  was  tried  before  Mr.  Justice  Granthsm,  who 
gave  judgment  for  the  defendants,  holding  that  when  a 
local  authority  takes  over  a  street  they  have  power 
under  section  150  of  the  Public  Health  Aot,1876,to  deal 
with  the  carriage-way  and  the  footways  as  they  think 
best  in  the  public  interest.  From  this  decision  the 
pUintiff  appealed. 

Mr.  J.  A.  FooTE,  Q.C.,  Mr.  Duke,  Q.C,  and  Mr. 
Weatheely,  for  the  plaintiff,  contended  that  there 
was  no  power  given  to  the  defendants  by  the  Public 
Health  Act  to  change  a  footway  or  any  part  thereof 
into  a  carriage-way.  The  road  must  be  taken  over  as 
it  was  dedicated.  The  soil  of  the  road  was  still  vested 
in  the  plaintiff  as  owner,  and  if  an  owner  chose  to 
dedicate  a  footway  there  was  no  power,  except  by  an 
ortler  of  quarter  sessions,  to  convert  it  into  a  carriage- 
way. There  was  no  power  given  by  section  160  of  the 
Public  Health  Aet,under  which  the  defendants  purported 
to  act,  to  annihilate  the  distinction  between  footway 
and  carriage-way  and  thus  alter  the  dedication. 

Mr.  Joseph  Walton,  Q.C,  and  Mr.  Clavelt. 
Salteb  contended  that  the  highway  authority  ha«l 
power  to  alter  roads  under  their  general  jurisdiction 
over  highways.  Hie  works  done  by  the  defendants 
were  merely  incidental  to  paving  the  street. 

Counsel  for  the  plaintiff  were  not  called  upon  to  reply. 

The  COUBT  allowed  the  appeal. 

LoKD  Justice  A.  L.  Skxth,  in  giving  judgment,  said 
that  the  plaintiff  had  an  undoubted  right  to  dedicate  a 
footpath  7ft.  6in.  wide  ;  but  the  corporation  con- 
tended that  section  150  of  the  Public  Health  Act, 
1876,  justified  them  in  altering  the  road  as  dedicated 
and  enabled  them  to  iledicate  to  passengers  by  carriage 
what  the  plaintiff  had  already  dedicated  to  foot  pas- 
sengers. Section  150  gave  no  such  power  as  the 
defendants  claimed,  or  in  any  way  enabled  them  to 
change  a  footway  into  a  carriage-way, or  a  carriage* way 
into  a  footway.  Mr.  Justice  Grantham  had  held  that 
when  a  street  had  been  laid  out  and  taken  over  by  a 
local  authority  that  authority  had  power  to  deal  with 
it  as  they  might  think  best  for  the  public  interest.  But 
no  such  power  was  to  be  found  conferred  by  section 
160.  Under  that  section  the  local  authority  must  deal 
with  the  street  as  they  found  it.  That  was  the  street 
which  they  were  empowered  to  sewer,  metal,  pave,  and 
make  good.  In  this  case  plans  had  been  deposited  show- 
ing the  relative  proportions  of  footways  and  carriage- 
way, and  these  plans  had  been  approved.  It  was  the 
street  laid  out  in  accordance  with  those  approved  plans 
that  the  corporation  had  power  to  make  good,  and  no 
section  gave  them  power  to  alter  the  respective 
proportions  and  make  good  a  street  different  from  that 
which  they  had  approved.  Hie  appeal  must  therefore 
be  allowed. 

LoBD  Justice  VAUciHAN  Williams  and  Lobd 
Justice  Romeb  delivered  judgment  to  the  same  effect. 

[Solicitors^Ford  and  Ford,  for  Wansbrough,  Dickin- 
son, Robinson,  and  Taylor,  Bristol,  for  the  plaintiff ; 
Robins,  Hay,  and  Co. ,  for  D.  T.  Burgess,  Bristol,  for 
the  defendants.] 

Q.B.  Div.       I  1900. 

(Mathew,  J.)     j  AprU  30. 

TUBNBULL,  MABTDf,  AKD  CO.  V.  HULL  UNDIBWBITBBS' 
ASSOCIATION  (UMITBD).* 

Insuraaoe— Marine— Freight*-"  Warranted  free 
from  any  claim  consequent  on  loss  of  time  " — 
Delay  in  repairing  refrigerating  machinery. 
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Judgment  was  delivered  in  this  case,  which  was 
an  action  brought  to  recover  a  total  loss  on  a  policy 
of  insurance  on  freight.  The  facts  are  fnily  stated  in 
the  judgment. 

Mr.  Carver,  Q.C.,  and  Mr.  J.  A.  Hamilton  appeared 
for  the  plaintiffs  ;  Mr.  Joseph  Walton,  Q.C.,  and  Mr. 
Theobald  Mathews  for  the  defendants. 

Mb.  Justice  Mathbw  read  the  following  judgment  :— 
This  was  an  action  to  recover  a  total  loss  on  a  policy 
on  fieight  on  a  cargo  of  froxen  meat.  The  insurance 
was  on  the  outward  voyage  of  the  steamship  Buteshire 
for  freight  expectel  to  be  earned  on  the  homeward 
voyage,  and  the  risk  was  described  in^the  following 
terms  t — "  At  and  from  London  to  any  port  or  ports 
and  (or)  place  or  places  in  any  order  or  rotation  in 
Australia  and  (or)  Tasmania  and  (or)  New  Zealand, 
risk  to  continue  until  steamer  sails  from  final  loading 
port  on  homeward  voyage."  The  subject-matter  was 
described  as  follows  : — **  Upon  freight  of  frosen  meat, 
chartered  or  as  if  chartered,  on  board  or  not  on  board,  full 
interest  admitted."  The  policy  also  contained  the 
following  special  clause  :--**  Chartered  freights  and 
freights  are  warranted  free  from  any  claim  oonsequent 
on  loss  of  time  whether  arising  from  a  peril  of  the 
sea  or  otherwise. ' '  It  was  not  disputed  that  the  words 
"  or  otherwise  "  meant  other  perils  insured  against. 
The  evidence  showed  that  at  the  time  when  the  vessel 
sailed  no  contracts  had  been  secured  hy  the  plaintiffs 
for  the  shipment  of  frosen  meat  from  the  colonial  ports, 
but  such  oontracts  were  made,  and  the  homeward  cargo 
was  booked  at  Newcastle,  Melbourne,  and  New  Zealand 
ports  while  the  vessel  was  making  her  outward  voyage. 
Froxen  meat  must  be  shipped  at  the  times  specified 
in  the  contracts  with  shippers,  and  the  shipments 
cannot  be  delayed.  Where  the  vessel  is  disabled 
from  fulfilling  her  engagements  froien  meat  would  in 
the  ordinary  course  be  forwarded  in  another  vessel.  A 
delay  involving  no  great  length  of  time  due  to  damage 
by  perils  insured  against,  either  to  ship  or  machinery, 
would  prevent  the  vessel  from  earning  freight  contracted 
for,  and  would  thus  defeat  the  object  of  the  adventure* 
Hie  risk  would  therefore  seem  to  be  one  which  under- 
writers would  be  cautious  about  accepting.  The  Bute- 
shire was  fitted  with  refrigerating  machinery  of  a 
special  kind  in  three  of  her  five  holds.  The  other  holds 
were  used  for  ordinary  cargo*  The  ship  airived  at 
Sydney  on  October  15,  1898,  and  disi;harged  her  out- 
ward cargo.  On  October  18  a  fire  occurred  on  board, 
and  so  damaged  her  refrigerating  machinery  that  she 
was  disabled  from  carrying  a  cargo  of  frozen 
meat.  Materials  for  the  repair  of  the  refrigerating 
machinery  could  not  be  procured,  and  must  have 
been  brought  from  England,  and  the  owners  pro- 
perly determined  to  send  the  vessel  home  with  such 
ordinary  cargo  as  she  could  procure  and  to  have  the 
damage  repaired  in  England.  The  earning  of  the 
freight  was  in  this  way  rendered  commercially  im- 
possible. It  was  argued  for  the  plaintiffs  upon  the 
authority  of  *'  Jackson  v.  Union  Marine  Insurance 
Company  "  (L.R.,  10  C.P.,  125)  that  a  delay  due  to  a 
peril  insured  against  which  frustrated  the  object  of  the 
voyage  and  prevented  the  vessel  from  earning  her 
homeward  freight  entitled  the  plaintiffs  to  leoover  as  for 
a  total  loss.  For  the  defendants  reliance  was  placed  on 
the  terms  of  the  warranty  and  upon  the  decision  in  the 
case  of  *'  Bensaude  v.  Thames  and  Mersey  Marine  In- 
surance Company  "  (2  Com.  Cas.,  33,  238  ;  [1897] 
A.C.,  609).  The  loss,  it  was  argued,  was  due 
not  merely  to  the  fire,  but  to  the  time  which 
the  repairs  must  have  taken.  The  argument  for 
the  plaintiffs,  on  the  other  hand,  that  the  olatm  was 
consequent  not  upon  loss  of  time  but  upon  the  disable- 
ment of  the  vessel  by  a  peril  insured  against  was 
rejeeted  by  the  Coort  of  Appeal  and  the  House  of  Lords 


in  that  ease.  The  damage  in  both  oaaea  was  of  such  a 
character  that  it  became  impossible  to  prosecute  the 
voyage  within  the  necessary  time.  An  attempt  was 
made  to  distinguish  the  present  case  from  the  decision 
in  **  Bensaude  v.  Thames  and  Mtsrsey  Marine  Insurance 
Company  "  on  the  ground  that  this  was  not  chartered 
freight  ;  but  the  warranty  applies  not  only  to  chartered 
freight  bat  to  all  freights  ;  and  the  several  contracts  of 
affreightment  made  with  the  shippers  had  the  same  opera- 
tion as  if  they  were  grouped  in  a  charterparty .  In  each  case 
the  result  of  the  peril  insured  against  would  have  been 
the  same — viz. ,  to  disable  the  ship  from  fulfilling  her 
engagements  in  proper  time.  It  seems  to  me  that  no 
such  distinction  can  be  reasonably  made.  'JQ^e  ship  was 
damaged  by  a  peril  insured  against  ;  and*v«\/npadty 
to  carry  frozen  meat  was  suspended  until  her  machinery 
had  been  repaired.  If  she  could  have  been  repaired 
promptly  there  would  have  been  no  loss  of  freight. 
The  loss,  therefore,  was  **  consequent  on  loss  of  time  " 
within  the  meaning  of  the  warranty.  I  give  judgment 
for  the  defendants. 

[Solicitors— Hollams,  Sons,  Coward,    and  Hawkdey  ; 
Waltons,  Johnson,  Bubb,  and  Whatton.] 


Cban.  Div.     )  1900. 

Byrne,  J.        j  May  1. 

IJT    RE    THB    EABL    OF     KGMOKT's   SEITLEB    ESTATES— 
BGMONT  V.  LEFROY.** 

Settled  Land  Acts — Improyemeats  and  Bepara- 
tion — Payment  out  of  capital  moneys — Juriss- 
diction— Settled  Land  Act,  1882,  sec.  57,  sub- 
sec.  (2). 

The  Coort  has  jurisdiction  under  sec.  15  of  the 
Settled  Land  Act,  1890,  to  direct  capital  moneys 
to  be  applied  in  payment  for  improvements  un- 
authorized by  the  Act  of  1882,  but  authorized  by 
a  settlement  made  prior  to  the  Act  of  1890. 


This  was  an  application  on  the  part  ot  the  Garl  of 
Egmont,  the  tenant  for  life  under  a  settlement  dated 
August  16,  1889,  for  a  direction  to  the  defendants,  the 
trustees  of  the  settlement,  for  the  purposes  of  the 
Settled  Land  AcU,  1882  to  1890,  to  pay  to  the  Earl  the 
sum  of  £3,997  12s.  6d.  out  of  capital  moneys  in  their 
hands  subject  to  the  settlement,being  the  amount  claimed 
to  have  been  expended  by  him  in  works  of  reparation 
and  improvement  on  the  Cowdray  estate  from  Septem- 
ber 5,  1897,  to  June  30,  1899.  The  settlement,  which 
is  dated  August,  1889,  provided  (%7Uer  alia)  :— (1)  The 
trustees  and  trustee  for  the  time  being  of  these  presents 
whether  several  or  only  one  are  and  is  hereby  appointed 
and  declared  to  be  the  trustees  of  this  settlement  for 
all  the  purposes  of  the  Settled  Land  Act,  1882,  or  any 
Act  or  Acts  altering  or  amending  the  same,  and  also  for 
the  purpose  mentioned  in  section  42  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881.  (4)  For 
the  like  purpose  (that  is,  for  the  purpose  of  that 
settlement)  section  25  of  the  Act  last  aforesaid  (the 
Settled  Land  Act,  1882)  shall  be  read  and  take  effect 
as  if,  in  addition  to  the  works  or  purposes  of  improve- 
ments therein  enumerated,  there  wore  inserted  therein 
the  words  rebuilding,  reparation,  or  permanent  improve- 
ment or  additions  of  or  to  building  of  any  description 
whether  ased  or  occupied  for  reridenlial,  farm,  or  other 
purposes. 

Mr.  Ingpen,  Q.C.,  and  Mr.  Bateman  Napier  appeared 
for  the  plaintiff  ;  and  Mr.  Levett,  Q.C.,  and  Mr. 
Gurdon  for  the  defendants. 

Mk.  Justice  Bybkb,  in  giving   judgment,   said  :— 

*Beported  bf  Paul  SiRzau^AirD,  Esq^  Barrister-at-Law, 
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No  flcheme  for  any  portion  of  the  work  done  in 
respect  of  which  the  elaim  is  now  made  wm  ever 
■abmitted  to  the  tnutees,  and  the  tenant  for  life 
asks  for  an  order  under  tha  powers  sonferred  on  the 
Cobrt  by  section  15  of  the  Act  of  18tf0.  So  far  as  the 
ezpeoditure  by  the  tenant  for  life  has  been  for  improre- 
mente  actually  aathorised  by  the  terms  of  the  Settled  Land 
Act,  1882,  it  is  not  disputed  that  the  Court  has 
a  discretion  to  allow  it  ;  but  it  is  argued  on  behalf  of 
the  trustees  that  the  Court  has  no  jurisdiction  under 
section  15  of  the  Act  of  1890  to  make -an  order  direct- 
ing capital  money  to  be  applied  in  or  towards  payment 
for  improvements  unauthorised  by  the  terms  of  the  Act 
of  1882,  although  authorised  by  the  settlement,  having 
regard  to  the  fact  that  the  settlement  is  dated  prior  to 
the  Act  of  1890.  Having  regard  to  the  terms  of  section  57, 
subseotion  (2), of  the  Act  of  1882,1  am  of  opinion  that  this 
argament  is  not  well  founded.  The  tenant  for  life  has 
had  conferred  upcn  him  by  the  settlement  a  power  addi- 
tional te  and  larger  than  those  conferred  by  the  Act, 
and,  if  the  matter  had  retted  there,  I  think  that  there 
would  have  been  a  power  exercisable  by  virtue  of  the 
settlement  independently  of  the  Act,  and  that  probably 
section  15  of  the  Act  of  1890  would  have  had  no 
application  to  the  additional  power  ;  but  section  57, 
subsection  (2),  expressly  provides  that  any  additional  or 
larger  powers  so  confened  shall,  as  far  as  may  be,  not- 
withstanding anything  is  the  Act,  operate  and  be 
exercisable  in  the  like  manner,  and  with  all  the  like 
incidents,  effects,  and  consequences,  as  if  they  were 
conferred  by  the  Act,  unless  a  contrary  intention  is 
expressed  in  the  settlement.  In  the  present  case  I  find 
no  contrary  intention  expressed.  Section  15  of  the  Act 
of  1890  is  not  a  repealing  seotion,nor  is  there  any  ques- 
tioa  of  divesting  or  altering  any  right  accrued 
prior  to  the  passing  of  the  Act  of  1890.  So  that  neither 
section  88  of  the  Interpretation  Act,  1889,  nor  any 
doctrine  as  to  repeal  not  affecting  rights  or  liabilities 
aeezned,  appear  to  have  any  application.  The  Act  of 
1890  expressly  provides  that  it  is  to  be  read  as  one  with 
the  Act  of  1882,  and  it  contains  no  saving  in  respect  of 
settlements  made  between  the  respective  dates  of  the 
passing  of  the  two  Acts.  I  think  that  the  additional 
powers  are  to  operate  with  all  the  like  incidents  as  if 
they  were  conferred  by  the  original  Aet,  and,  if 
they  had  been  oonfened  by  the  original  Act,  section  15 
of  the  Act  of  1890  would  have  applied.  One  of  the 
incidents  is  that  the  Court  has  power  to  authorize  pay- 
ment, although  no  scheme  has  been  first  submitted, 
Upon  the  construction  of  the  settlement,  I  am 
of  opinion  that  I  have  power  to  allow,  beyond 
the  works  of  improvement  enumerated  in  the  Acts 
of  1882  to  1890,  reparations  or  repairs  to  build- 
ings for  residential,  farm,  or  other  purposes  which, 
but  for  the  terms  of  the  settlement,  might  otherwise 
have  fallen  upon  the  tenant  for  life  or  have  remained 
undone  ;  but  I  do  not  think  that  such  reparations 
extend  to  decorative  or  fancy  repairs  or  to  what  may  be 
termed  casual  repairs,  such  as  whitewashing  or  painting, 
or  putting  in  panes  of  glass  to  broken  windows.  I  think 
the  reparations  or  repairs  intended  are  repairs  of  a 
substantial  nature.  It  must  also  be  bome  in  mind  that 
the  Court  does  not,  under  section  15  of  the  Act  of  1890, 
as  a  rule,  allow  everything  which  would  have  been 
allowed  as  proper  expenditure  had  a  scheme  been  sub- 
mitted. I  may  also  add  that  I  should  not  allow  general 
expenses  of  the  establishment  for  doing  estate  repairs  ; 
but  I  think  that  a  reasonable  payment  for  work  done 
by  the  permanent  staff  in  and  about  the  allowed  repairs 
may  be  allowed,  as  though  outside  labour  had  been  made 
use  of.  With  these  observations,  I  think  the  right 
eourse  to  take  will  be  to  adjourn  the  matter  back  to 
Chambers  with  liberty  to  adduce  fresh  evidence  before 
the  Master. 
No.  23.— Vol.  XVI. 


Court  of  Appeal  (Lindley,  M.R.,  ) 
Rigby  and  Collins,  L.JJ.)       | 


1900. 
Bfay  2. 


IN  BS    W.    H.     6LADST0KB,  DBCSASBI>— 0LAD8T0NB    V. 
GLADSTONB.* 

Settled  Land  Acts— Tenant  for  life — Lease  of 

Burfaoe  reserring  minerals — Settled  Land  Act, 

1882,  sees.  6  and  17. 

The  Settled  Land  Act,  1882,  enables  the  tenant 
for  life  to  grant  a  lease  of  the  surface  reserving 
the  minerals. 

"  In  re  Newell  and  Nevill's  Contract "  ([1900] 
1  Ch.,  90)  overruled. 


This  appeal  against  a  decision  of  Mr.  Justice  Coxens- 
Hacdy's  laised  a  question  of  importance  upon  the  con* 
struction  of  the  Settled  Land  Act,  1882~viz.,  whether 
theipower  of  leasing,  given  by  the  Act  to^a  tenant  for 
life,  enables  him  to  grant  a  lease  of  the  surface  of  land 
ie.g,,  a  building  lease)  reserving  the  minerals.  In  the 
recent  case  of  '*  Jn  re  Newell  and  Nevill's  Contract  " 
([1900]  1  Ch.,  90)  Mr.  Justice  Kekewich  held  that  a 
tenant  for  life  is  Hot  enabled  to  grant  such  a  lease,-  and 
in  the  present  case  Mr.  Justice  Cosens-Ebkrdy  simply 
followed  that  decision,  without  expressing  any  opinion 
of  his  own.  The  present  case  related  to  the  Hawarden 
estates,  settled  by  the  will  of  the  late  Mr.  W.  H. 
Gladstone.  Under  an  order  of  the  Court  the  trustees 
of  his  will  have  been  authorised  to  exercise  on  behalf 
of  his  infant  son  the  powers  which  the  Act  confers  on 
him  as  a  gucui-tenant  for  life  of  the  estates.  The 
question  was  whether  thetrustees  could  grant  a  building 
lease  of  part  of  the  estates,  reserving  the  mines  and 
minerals  under  the  land  comprised  in  the  lease.  Mr. 
Justice  Cozens-Hardy  answered  this  question  in  the 
negative.    The  trustees  appealed. 

Mr.  Warrington,  Q.C. ,  and  Mr.  O.  Leigh  Clare  were 
for  the  trustees  ;  Mr.  A.  Lyttelton,  Q.C,  was 
for  the  infant  ;  Mr.  Eustace  Smith  was  for  the 
reversioner. 

The  CouBT  allowed  the  appeal. 

The  Mastsb  of  the  Rolls  said  that  in  the  absence  of 
authority  he  should  have  thought  it  reasonably  clear 
that  the  tenant  for  life  had  power  to  grant  the  lease  in 
question.  The  governing  section  of  the  Acs  was  section 
6,  which  conferred  on  a  tenant  for  life  power  to  '*  lease 
the  settled  land  or  any  part  thereof,  or  any  easement 
right,  or  privilege  of  any  kind,  over  or  in  relation  to 
the  same,  for  any  purpose  whatever  "  for  the  respective 
terms  specified.  His  Lordship  could  not  agree  in  the 
view  of  Mr.  Justice  Kekewich,  which  Mr.  Justice  Cosens- 
Hardy  had  followed.  Section  6  was  very  wide  and 
strong  in  its  terms.  It  applied  to  building  leases  and  to 
mining  leases  and  other  leases.  Looking  at  the  words 
alone  one  could  not  see  how  there  could  be  any  doubt 
about  th^  meaning.  If  Mr.  Justice  Kekewich  was 
right,  a  tenant  for  life  could  riot  grant  a  lease  of  minerals 
reserving  the  surface.  Such  a  construction  of  section 
6  would  cut  down  the  powers  conferred  by  it  in  a 
manner  which  did  not  appear  to  be  jjstifled  by  the 
words.  This  was  his  Lordship's  conclusion  independently 
of  any  authorities  or  of  any  other  section  of  the  Act. 
Section  18  confirmed  this  view.  Section  17  looked  a 
little  the  other  way, but  his  Lordship  did  not  think  that 
the  doubt  raised  by  it  was  sufficient  to  override  the 
clear  words  of  section  6.  Apart  from  the  decision  of 
Mr.  .Justice  Kekewich  the  Master  of  the  Rolls  did  not 
think  the  authorities  which  had  been  referred  to 
afforded  any  assistance  to  the  Court.  They  were  all 
before  the  Act,  which  was  intended  to  get  rid  of  a 
number  of  authorities  and  to   enable   a   tenant   for  life 

•Reported  bv  W.  L.  Oabxll,  Bsq.,  Barrlstsr-at-lAw. 
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to  do  what  he  could  not  have  done  under  the  old  )mm  of 
real  property.  The  decision  in  '*  Dayrell  v.  Uoare  *' 
(12A.  «id£.,  356),  on  which  Mr.  Justice  JCekewich 
had  relied,  was  plainly  right  both  under  the  old  law  and 
the  new  law.  A  power  to  lease  land  did  not  authorise 
the  lessor  to  lease  part  of  the  land  and  impose  a  burden 
upon  the  rest  of  it.  *Tke  decision  had  been  misunder- 
stood by  Mr.  Justice  Kekewich.  it  appeared  to  his 
Lordship  that  undsr  section  6  there  was  Ample  power  to 
grant  ihe  lease  in  question. 

LoBD  JusTiCB  Rig  BY  and  Lobd  Justiob  CoxxisiS 
concarred. 

[Solicitors— Farrar,  Porter,  and  Co.,  for  Barker  and 
Rogerson,  Chester.] 


Q.B.  Div.       1  1»00. 

(M«tbew,  J.)     J  ^May  2. 

YALLBK  ▼.  BTTOKIfALL  ITBPHBWS.* 

Charter-party — Liability   of    shipo\raer — ^Excep- 
tions— Construction  of  charter-party. 


The  plainfeiff  in  this  case  eiaimed  damages  for 
of  a  conteact  for  the  oarriage  of  a:oargo  of  164  flattie 
and  964  sheep  in  defendants'  steamthip  -Merida  from 
Buenos  Ayres  to  this  eouotry.  The  contract,  which  was 
in  the  form  known  as  a  **  liTO-stock  ehar4er«party,"  pio- 
Tided  that  water  for  the  oatUe  and  sheep  on  the  voyage 
was  to  be  profvided  by  the  steamer  in  aeeordanee  with 
the  Argentine  GoTemnasnt  tegidations.  For  the  oargo 
in  question  thflse  regulations  reqfoired  a  daily  snpply  of 
11^  tons  of  water.  The  pUiottff's  ease  was  that.ttie 
water  supplied  was  both  insuffieient  in  quantity  and  bad 
Id  quality,  being  muddy  and  rusty ^and  fnqiaently  full  of 
salt,  and  that  in  conseqaeoee  four  tmlloeks  died  on  the 
▼oyage  and  the  remainder  of  the  oattle  and  sheep  wete, 
when  landed,  in  euch  poor  condition  as  to  be  much 
depreciated  in  valne.  The  defendants  denied  that  the 
water  supplied  was  either  insufficient  or  bad,  and  they 
also  relied  on  certain  exceptions  in  the  charter«party  and 
bill  of  lading  as,  in  any  erent,  exonerating  them  from 
liability.  A  oonsideiable  body  of  evidence  was  given, 
the  trial  lasting  nearly  three  days,  and  at  the  oomchision 
of  .the  ease  his  Lordship  reserved  his  judgment. 

Mr.  Carver,  Q.C.,  and  Mr.  T.  E.  Bcmtton  appeared 
for  the  plamtiff  ;  Mr.  Joseph  Walton,  Q.C.,  and  Mr. 
Lewis  Noad  for  the  defendants. 

Mb.  Jubtiob  Mathbw,  in  delivering  judgment, 
said  that,  with  regard  to  the  question  of  law  arising  on 
the  construction  of  the  charter-party,  the  effect  of  the 
exceptions  in  the  charter-party  was  that  the  shipowners 
were  not  to  be  liable  for  damage  resulting  f r«m  the 
unseaworthiness  of  the  vessel  or  from  any  negligence  on 
the  part  of  the  captain  or  crew.  It  was  said  on  behalf  of 
the  defendants  that  if  the  cattle  had  suffered  damage, 
it  arose  either  from  unseaworthiness  of  the  vessel  or 
from  the  captain's  negligence  and  that  the  defendants 
were  therefore  protooted  by  the  exoeptions.  But  there 
was  another  very  signifleant  clause  whioh  provided  that 
water  was  to  be  provided  by  the  steamer  in  accordance 
with  the  regulations  of  the  Argentine  Government.  The 
defendants  said  that  the  effect  of  the  exceptions  was  to 
strike  out  that  clause  ;  but  his  Lordship  did  not  accept 
that  contention.  The  two  olanses  were  independent  o? 
each  other,  and  clause  16  was  introdneed  for  a  very 
obvious  and  necessary  purpose.  The  defendants  were 
therefore  bound  to  supply  an  adequate  quantity  of 
drinkable  water.  As  to  the  question  of  fact,  there  was 
no  doubt  that  the  oattle  did  arrive  at  Deptford  in  a  thin 
and  shrunken  condition.  The  earrying  capaotty  of  the 
water  tanks  on  board  the   Merida  was  490  tons,  and  the 

•Baportsd  by  F.  O.  Reamsoir,  Bsa..  Barrlslar  at  Law. 


total  amouMt'Of  water  required  by  the  rogulatiensfaf 
the  voyage  was  437  tons.  If,  then,  the  tanks  had  .been 
full  at  the  start,  there  .would  have  been  an  Ample  sup^y. 
The.plaintiff 's  witnessessaid  that  there  was  nothing  of  the 
sort,  and  there  was  this  very  significant  i«et:that«t  ImM 
Faimas  66  tons  more  of  water  were  shipped,  4Mid  if -Ihat 
were  added  to  490  tons  a  most  extcaordinary  qnawtlty 
of  water  must  faafve  bean  used  on  tlie  voyage.  IShe 
leaxaed  Judge  proeeeded  to  review  the  evidsie  At 
length,  and  he  stated  that  he  was  unable  to  aeeeiii'As 
correct  the  statesMots  of  the  captain,  who  was  the  ahief 
witness  in-support  of  the  defondants'  oase,  ^os  io.Ihe 
quantity  of  water  oo  based,  which,  in  his  Lordship's 
opinion,  was  not490  tons,  bnt  sosastbisg  o«<er  .300  iowi. 
As  to  the  quality  of  the  wAter,  on  two  oesasiansitiSHts 
found  to  contain <salt,  and  the  animals  refused  to  diiak 
it,  hot  there  had  been  no  evidence  that  th^  had  sitgewd 
damage  from  the* salt.  Rust  and  mud  had, -after  lamrimg 
Las  Faimas,  been  foond  in  the  water.  It  .was  Asaid^is 
^wasdaeto  thehad  ^weathsraad  that  if  the  water-had 
been  allowed  to  stand  in  the  tubs  it  would  have  > boon 
quite  right,  but  that  was  not  oasy  to  do  mbtn  the 
vessel  was  rolling.  In  conclnsion,  his  .Lordriitp<hetd 
that  the  plaintiff  had  made  out  his  oase  ;  tliat  thovhad 
eondition  of  the  cattle  and  sheep  on  arrival  was  due  to 
an  iasdflloient  supply  of  water  and  to  its  faad^aality. 
There  would,  therefore,  be  judgment  for  the  plaiatlff, 
with  costs,  .the  .amount  of  the  damages  to-be  agsoed 
opon  by  the  parties,  or,  in  the-ovent  of  differeaee,  to  ho 
settled  by  his  Loidship. 


Oban.  Div.       ) 
1,  J.)     f 


UNN). 
May  3. 


(FarweU, 

CITY    OF    LOyDON    BLEGTRIC    LIORTINO     COMPANY 
(LlMrrED)  V.  MAYOR,  &C.,  OF  LONDOK.* 

Metropolis  — Lighting  —  Contracts  —  ValidUor  -^ 
City  of  London  Sewen  Acts,  1848  md  •1851'- 
CoBfltruction. 


In  this  action,  which  was  before  the  Court  on 
April  27  and  28,  the  plaintiffs  claimed  a  declaration 
that  three  several  agreements — (1)  an  agreement  dated 
May  19,  1890,  and  made  by  and  between  the  Brush 
Electrical  Engineering  Company  (Limited)  and  the 
Commissioners  of  Sewers  of  the  City  of  London  ;  (2) 
an  agreement  dated  May  28,  1890,  and  made  by  and 
between  the  Laing,  Wharton,  and  Down  Construction 
Syndicate  (Limited)  and  the  said  Commissioners  ;  and 
(3)  an  agreement  dated  February  5,  1891,  and  made  by 
and  between  the  Brosh  Electrical  Engineering  Com]»Ay 
(Limited)  and  the  said  Commissioners—were  valid 
and  subsisting.  The  three  agreements  were  transferred 
to  the  plaintiffs  by  two  indentures,  dated  August  21, 
1891.  The  defendants,  who  are  the  suooessors  in  title 
and  office  of  the  Commissioners  of  Sewers,  alleged 
against  the  plaintiffs'  claim  that,  at  the  respective 
times  when  the  contracts  and  indentures  were  made  and 
thereafter,  persons  being  Commissioners  of  Sewers  and 
persons  being  members  of  the  Court  of  Aldermen,  and 
persons  being .  members  of  the  Common  Council  of  the 
City  of  London  were,  or  became,  directly  or  indirectly, 
interested  or  concerned  in  the  said  contracts,  and  that 
by  reason  thereof,  and  by  virtue  of  section  42  of  the  City 
of  London  Sewers  Act,  1848,  the  said  contracts  were 
and  became  null  and  void.  On  the  conclusion  of  the 
arguments,  his  Lordship  reserved  judgment. 

Mr.  Cripps,  Q.C.,  and  Mr.  Roskill  appeared  for  the 
plaintiffs  ;  Mr.  Swinfen  Eady,  Q.C.,  Mr.  Danckwerts, 
Q.C.,  and  Mr.  A.  J.  Walter  for  the  defendants. 

Mr.     Justice     Farwell    delivered  the   following 

*lleported  by  W.  H.  Poana,  Keq.,  Barrister-at-Lair. 
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jxtHgtomat  :— By  three  contraets  d&ted  respsetiveiy 
Ubr  1(^.  1^0,  May  28,  189a,  and  Pebniwy  5, 
1891,  the*  Comintssioniirs  of  Sewerv  of  the  City 
of  London  oontneted  witir  the  Brash  Compasy  anri  the 
Laiag,  WhftTtvn  Syndicate  respeotively  for  lightiny'the 
City  by  el^etticit)'.  On  August  21,  1891,  the  said  con- 
tmrts  tv^rraasigned  to  the  plaintiff  company  with  the 
conaent  of  the  Commisaloiiersjsaoh  consent  being  neees- 
■ary  to  the  assignment.  At  the  date  of  the  said  con- 
tncts-and  indentnreff  the  sole  power  of  (amongst  other 
tlliiiga)  lighting  the  stnsetn  of  the  City  wae  vested  in 
tbe  Hkyor  and  Corporation  of  the  City,  to  ber  executed 
by  povons-  nominated  by  them  under  their  common  seal 
and  constituted  Commifwioners  of  Sewers  of  the  City. 
By  the  City  of  London  Rewere  Act,  3897,  the  Commis- 
fflonemceased  to  exist-ffuid  all  their  property, debts, duties, 
and  liabilitiee  were  vested  in  the  Mayor  and  Corpora- 
tion of  the  City.  The  City  has  been  lighted  under  the 
said  conth^cto  since  1891,  bur  in  conaequenue  of  certain 
faeto  which  came  to  the  knowledge  of  the  defendants 
during-  last  year,  they  have  repudiated  the  contracts. 
Tbe  plaintiffs  therenpon  commenced  this  action  for  a 
docUrition  that  the  said  agreements  were  and  are  valid 
and  sabsisting  and  binding  on  the  defendants.  The 
q«eation,  in  my  opinion,  depends  on  the  construction  of 
tho  City  of  London  Sewers  Acts,  1848  and  1851. 
The  Act  of  184^,  after  repealing  certain  earlier 
A«^  and  voiting  the  pawtr  of  lighting  in  the  Com- 
missioners, as  before  stated,  and  providing  for 
the  appointment  of  the  Commissi  oners  and  their 
meetings,  quorum  and  the  like,  enacts  in  section  33  aa 
folloise  '—**  And  be  it  enacted  that  it  shall  be  lawful 
for  the  Commissioners,  or  any  committee  appointed 
by  them,  to  enter  into  and  contract  in  the  name  of  the 
Commissioners  with  any  persona  for  the  execution  of 
any  workv  directed  or  authorized  by  this  Act  to  be  done 
by  the  Commissioners,  or  fur  furnishing  maiterials  or 
labour,  or  for  any  other  matters  or  tbings  whatsoever 
necessary  for  enabling  them  to  carry  the  purposes  of 
this  Act  into  full  and  complete  effect,  in  such  manner, 
and  upon  such  terms,  and  for  saeh  sums  of  money,  and 
under  such  stipulations,  regulations,  and  restrictions  as 
the  Commissioners  or  snch  committee  shall  think  proper  ; 
and  every  such  contract  shall  be  in  writing,  and  shall 
specify  the  several  works  to  be  done,  and  the  materials 
or  labour  to  be  furnished,  and  the  prices  to  be  paid  for 
the  same,  and  the  times  within  which  the  said  works 
are  to  be  completed,  and  the  penalty  to  be  incurred  in  case 
of  the  non -performance'  thereof  ;  and  every  such  contract 
nu^  also  specify  the  person^.to  whose  satisfaction  the 
same  are  to  be  completed  or  finished,  and  the  mode  of 
determining  any  dispute  which  may  arise  concerning  oi 
in  consequence  of  such^contract. ' '  The  Act  then  provides 
by  section  41  thatl^the  Commissioners  are  not  to  be 
personally  liable  on  such  contracts,  and  engrafts  on  that 
by  way  of  proviso  section  42  as  follows  : — **  That  no 
person,  being  a  Commissioner,  or  a  member  of  the  Court 
of  ^dermen  or  of  the|  Common  Council  of  the  City, 
shall  be  direotly  or  indirectly  interested  or  concerned  in 
any  contract  which  shall  be  made  or  entered  into  by  or 
on  behalf  of  the  Commissioners  for  the  execution 
of  any  works  by  this  Act  directed  or  authorised 
ts  be  done  or  exeeuted,  or  for  furnishing  materials 
or  labour,  or  for  any  other  matter  or  thing- 
whatsoever,  upon  pain  that  every  such  contract  shall 
be  null  and  void, and  that  the  person  who,  bein^  a  Com- 
missioner, or  a  meaber  of  the  said  Court  of  Alder- 
UHB  or  of  the  Common  Council,  shall  be  se  interested 
or  concerned  therein  shall  for  every  sooh  offenoe  forfeit 
and  pa^  the  sam  of  £100  to  any  person  who  shall  sne 
for  tile  same,  to  be  recovered  in  any  of  tiie  superior 
Coorle  by  action  of  debt  or  on  the  case. "  It  is  ad' 
mltted  that  at  the  date  of  the  contracts  in  qoestisn 
civtsia  Commissioners,  Aldennen,  and  Common  Gonneil- 


men  were  shareholders  in  the  Brush  Company  and  also 
in  the  plkintiff  company  ;  it  has* not  been  proved,  and  I 
therefore  hol4  it  not  to  be-  the  fact,  that  any-  Com- 
missioner, Aldecman,  or  Common  Councilman  who 
was  a  shareholder  in  either  of  the  said  companies 
took  part  in  the  negotiations  for  or  settlement  of 
any  of  the  contraets  or  conveyances.  The  de- 
fendants contend  that^  the  mere  fact  that  any  Com- 
missioner, or  Alderman,  or  Comsson  Councilman  is  at  the 
date  of  the  contract,  or  afterwards  becomes,  the  holder 
of  one  share  in  the  contracting  company  rendees  that 
contract  absolutely  void,  and,  if  the  Act  of  Parliament 
has  said  this  in  plain  terms,  I  am  bound  so  to  decide. 
The  Court  has  no  power  to  depart  from  the  plain  words 
of  an  Act  of  Parliament  on  any  ground  of  sup- 
posed hardship  or  the  like.  I  respectful ly  adopt  the 
Lord  Chief  Justice's  judgment  in  **  Attorney-General 
V.  Carlton  Bank  "  ([1899]  2  Q.B.,  at  p.  164)  :— 
'*  The  duty  of  the  Court  is,  in  my  opinion,  in  all 
cases  the  same,  whether  the  Act  to  be  construed  relates 
to  taacation  or  to  any  other  subject— namely,  to  give 
effect  to  the  intention  of  the  Legislatureaa  that  intention  is 
to  be  gathered  from  the  language  employ^ed, having,  regard 
to  the  context  in  connexion  with  which  it  is  employed. 
The  Court  must,  no  doubt,  ascertain  the  subject-matter 
to  which  the  particular  tax  is  by  the  statute  intended 
to  be  applied,  but  when  onee  that  is  ascertained  it  is 
not  open  to  the  Court  to  narrow  or  whittle  down  the 
operations  of  the  Act  by  seeming  considerations  of 
hardship  or  of  business  convenienoe  or  the  like.  Courts 
have  to  give  effect  to  what  the  Legislature  has  said." 
But  there  is  another  principle  applicable  to  the  con- 
struction of  Acts  of  Parliament  and  all  other  documents 
— namely,  that  if  there  are  two  possible  constructions 
and  one  will  lead  to  an  unjust  and  unreasonable  result 
and  the  otiker  will  not,  the  Court  will  prefer  the  latter. 
To  adopt  Lord  Blackbume*s  words  in  *'  Rothes  v. 
Kirkealdy,  &c."  (7  App.Cas.,  702)—'*  I  quite  agree  that 
no  Court  is  entitled  to  depart  from  the  intention  of 
the  Legislature  as  appearing  from  the  words  of 
the  Act  because  it  is  thought  unreasonable^  But 
when  two  constructions  are  open  the  Court  may 
adopt  the  more  ressonabla  of  the  two."  There 
are  many  other  authorities  to  the  same  effect  ; 
it  is  sufficient  to  refer  to  **  Bsilton  v.  Wood  "  (15 
App.Cas.,  at  p.  366)  and  **  Plunistead  Board  of  Works 
V.  Spackman  "  (13  Q.B.D.,  at  p.  888).  1  have,  first, 
therefore,  to  see  whether  the  Act  of  Parliament  is 
absolutely  clear  or  is  fairly  susceptible  of  two  construc- 
tions. Now  the  Act  contempiates  that  the  Commis- 
sioners will  enter  into  contracts  of  two  sorts — (1)  for 
the  construction  of  works  or  supply  of  materials  to  the 
City  which  will  become  their  own  property,  and  which 
1  hereafter  refer  to  as  '*  cunstructiou  contracts  "  ;  and 
(2)  for  the  su|^ly  of  water  for  cleansing  or  of  ^as  or 
other  illuminant  for  lighting  the  City  by  companies  or 
persons  owning  waterworks  or  gasworks  or  the  like — 
e.g.,  section  52  vests  all  existing  sewers  and  buildings, 
&c.,  connected  therewith,  and  all  other  sewers  to  be 
thereafter  made,  in  the  Commissioners,  and  section  53 
authorises  the  Commissioners  to  make  such  sewers  ; 
section  54  enables  them  to  deepen  and  alter 
sewers.  These  all  fall  under  the  first  class  of  con- 
tracts to  which  I  have  referred.  Then,  section  55  enables 
the  Commissioners  to  contract  for  the  supply  of  water 
and  compels  every  present  and  future  water  company 
having  mains  within  the  City  to  supply  water  for  public 
purposes,  and  section  116  enables  the  Commissioners  to 
contiaot  with  gas  companies  and  other  persons  to  supply 
gas  or  light  the  City  by  any  other  mode.  Both  these 
fall  under  the  second  class  of  contracts.  Eetuming  to 
the  consideratioa  of  sections  33  and  42,  counsel  on  both 
sides  are  agreed,  and  1  concur,  that  '*  null  and  void  " 
in  section  42  means  nOll  and  void,  and  net  voidable^ 
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and  that  the  words  in  section  42,  **  or  for  any  other 
matter  or  thing,"  correspond  to  and  are  no  wider  than 
the  words  in  section  83,  '*  or  for  any  other  matters  or 
things  whatsoever  necessary  for  enabling  them  to  carry 
the  purposes  of  this  Act  into  fall  effect. "  It  is  said  by 
the  defendants  that  these  words  are  perfectly  general, 
with  nothing  to  restrict  their  generality  ;  but,  if  this  be 
so,  the  three  preceding  lines  of  the  section,  **  for  the 
ezeontion, "  &c. ,  are  saperflaous.  It  is  idle  to  specify  two 
particular  sets  of  contracts  if  yon  follow  them  up  with 
'*  all  contracts."  In  my  opinion  the  words  must  be 
confined  to  matters  ^utdem  generiiy  and  I  come  to  this 
conclusion  not  merely  for  the  reason  first  stated,  but  on 
the  true  construction  of  the  whole  Act.  Hius  the  latter 
part  of  section  83,  *'  every  such  contract  shall  be  in 
writing,"  &c.,  points  olearly  to  the  fact  that  the  Legis- 
lature was  dealing  with  contracts  containing  such  par- 
ticulars as  are  specified  in  that  section.  Again,  section 
34  is  the  only  section  that  enables  seven  of  the  Com- 
missioners or  their  clerk  to  execute  contracts  on  behalf 
of  the  Commissioners  ;  and  the  contracts  which  they  or 
he  are  so  authorized  to  execute  are  to  be  executed  also 
by  the  person  contracting  to  perform  the  work  or  to 
supply  the  materials  or  labour  mentioned  therein.  It 
woiild  indeed  be  strange  if  the  words  in  section  83,  "  any 
other  matter  or  thing,"  bad  the  wide  meaning 
attached  to  them  by  the  defendants,  that  all  reference 
to  them  should  be  omitted  from  this  section.  Further, 
the  whole  set  of  clauses  from  33  to  42  appear  to  me  to 
form  a  f<uciculut  of  clauses  relating  to  construction 
contracts  only  ;  see  especially  sections  85,  38,  and  89. 
And  I  am  confirmed  in  this  view  by  finding,  when  I 
come  to  section  116  (for  the  better  lighting  of  the 
streets),  that  a  fresh  power  of  contracting  is  given  to 
the  Commissioners.  If  the  defendants  were  right  in 
their  contention  that  every  form  of  contract  within  the 
powers  of  the  Commissioners  is  authorized  by  section  38, 
it  would  have  been  needless  to  create  by  section  116  a 
further  power  to  enter  into  contraets  with  gas  com- 
panies and  other  persons  for  lighting  the  City.  In  my 
opinion  the  distinction  between  the  power  to  enter  into 
construction  contracts,  contained  in  sections  33  to  42, 
and  the  power  to  contract  for  a  supply  of  light  under 
section  116,  or  for  water  under  section  55,  is 
reasonably  plain.  The  Act  contemplates  that  certain 
works  may  have  to  be  done  by  the  Commissioners 
—f.pr., making  sewers,  drains,  ke.  (sections  58  and  54)— 
and  it  also  contemplates  that  the  Commissioners,  with* 
out  constructing  works,  may  obtain  a  supply  of  light 
for  the  City  (section  116)  and  may  obtain  a  supply  of 
water  for  flushing,  scouring,  and  cleansing  sewers  and 
drains  (section  55).  The  sets  of  sections  are  entirely 
distinct,  and,  in  my  opinion,  section  42  relates  only  to 
the  contracts  specified  in  section  33,  and  those  contracts 
are  limited  to  the  class  that  I  have  already  stated.  But 
then  it  is  said  that  the  contracts  in  this  case  contain 
clauses  which  make  them  construction  contracts  within 
sections  33  and  42.  In  my  opinion  this  is  not  so. 
They  are  in  terms  contracts  to  light  the  CHty  by  elec- 
tricity. The  supply  is  obtained  and  supplied  by  virtue 
of  the  powers  given  by  permanent  orders  under  the 
Electric  Lighting  Acts.  It  is  true  that  the  Com- 
missioners have  required  the  insertion  of  eertain 
provisions  which  compel  the  works  to  be  done  in 
a  particular  manner  and  enable  the  defendants  .  to 
xeqnire  alterations  and  the  like  to  be  made,  but  the 
works  are  to  remain  the  property  of  the  plaintiffs, 
and  idl  the  provisions  relied  on  relate  only  to  the  regu- 
lation and  efficiency  of  supply.  The  mere  fact  that 
under  the  public  Act  of  Parliament  and  section  8S  of 
the  contract  the  defendants  have  at  a  future  date  an 
option  of  purchasing  the  plaintiffs'  undertaking,  so  far 
as  it  relates  to  the  public  lighting  of  the  City,  cannot, 
in  my  Opinion,  make  the  contracts  construction  contracts 


within  the  meaning  of  the  Act  of  1848.  But  tbtsre  is  a 
farther  point  on  which,  in  my  judgment,  the  plaintiffs 
also  succeed.  Section  42  forMds  a  Commissioner  or 
Alderman  or  Conmion  Councilman  to  be  *'  directly  or 
indirectly  interested  or  concerned  in  any  contract,"  &c« 
Now  I  have  not  to  consider  the  words  of  this  section 
standing  alone»  because  the  Act  of  1851,  section  58, 
enacts  as  follows  :— **  That  no  person,  being  a  Commis- 
sioner, who  is  a  shareholder  in,  or  surveyor,  solicitor, 
or  agent  for  any  gas  company,  water  oompanyf  paving 
company^  or  any  work,  undertaking,  or  speoolation  the 
contracting  with  or  the  promotion  or  carrying 
oat  of  which  shall  be  discussed  at  any  meet- 
ing of  the  Commissioners,  shall  be  eligible  to 
sit  or  vote  as  a  Commissioner  while  suoh  sub* 
ject  is  under  the  discussion  of  the  Commissioners. ' ' 
This  Act,  the  defendants'  counsel  stated,  was  passed  in 
order  to  continue  the  earlier  Act,which  would  otherwise 
have  expired,  with  such  variations  and  additions  as  the 
experience  of  two  years  had  shown  to  be  neuessaiy,  and 
the  two  Acts  are  to  be  construed  as  one,  the  later  Act 
overriding  the  first,  if  repugnant.  Now,  if  a  share- 
holder in  the  contracting  company  is  a  person  indirectly 
interested  in  that  contract  ander  section  42,  no  such 
contract  could  ever  be  entered  into,  because  the  Act 
renders  it  null  and  void  ab  inUio,  It  would  be  idle, 
therefore,  to  enact  that  a  Commissioner  who  is  a  share- 
bolder  in  any  company  so  contracting  shall  not  be 
eligible  to  vote  on  the  contract,  if  ^e  mere  fact  of 
his  interest  as  a  shareholder  renders  it  impossible 
that  any  contract  at  all  could  be  entered  into. 
In  saying  this  I  am  following  the  reasoning  on  which 
the  Court  of  Appeal  proceeded  in  **  Todd  v.  Bobin- 
son  "  (14  Q.B.D.,  at  p.  745),  although  in  this  case 
the  reasoning  leads  to  the  opposite  conclusion.  Further* 
this  view  is  consistent  with  the  opinion  that  I  have 
already  expressed  on  the  construction  of  sections  bS 
and  42,  and  coni&rms  me  in  that  opinion,  for  in 
1851 .  a  company  (one  man  or  otherwise)  incor- 
porated to  carry  out  contracts  for  work  was  quite 
unheard  of.  The  Legislature,  therefore,  in  1851 
treated  shareholders  as  persons  who  could  not  pos- 
sibly be  directly  or  indirectly  interested  in  con- 
struction contracts,  and  therefore  excluded  them  by 
necessary  implication  from  the  provisions  of  section  42. 
In  my  opinion  this  is  the  true  construction  of  the 
two  Acts,  but  if  I  had  more  doubt  than  I  have 
on  this  point  I  should  prefer  this  construction  on 
the  principle  of  avoiding  injustice  to  which  I 
have  already  referred.  Hie  defendants  press  on  me 
the  desirability  of  removing  all  possibility  of  temptation 
from  Commis8ioners,AldeEmen, and  Common  Couneilmen, 
and,  without  casting  any  imputation  on  gentlemen  who 
occupy  these  positions,  I  agree  that  it  is  desirable  that 
no  man  should  be  placed  in  a  position  in  which  his 
interest  may  conflict  with  his  duty.  But  the  defendants 
have,  without  the  clause  in  question,  all  the  rights  of 
ordinary  persons  to  compel  their  fiduciary  agents  to 
account  for  secret  profits  or  to  enforce  the  disability  of 
voting  pointed  out  in  *'  Dimes  v.  Grand  Junction,  ko.'* 
(3  H.L.C.,  759).  The  clause  in  question,  if  construed 
as  the  defendants  contend,  would  create  a  novel  and 
far-reaching  disability,  affecting  not  only  innocent  third 
persons,  but  the  Corfforation  and  citizens  themselves. 
For  example,  I  am  told  that  the  Commissioners  are  91 
in  number  and  the  Common  Couneilmen  more  than  200, 
and  there  are  besides  several  Aldermen.  According  to 
the  defendants'  contention,  if  any  one  of  this  numerous 
body,  either  at  the  date  of  the  execution  or  at  any  time 
during  the  sabsistenoe  of  a  contract  to  supply  gas,  held 
a  single  share  in  the  supplying  gas  company,  the  whole 
contract  becomes  ifuo  joOto  and  irremediably  void.  Now 
the  number  of  gas  companies  having  access  to  the  City 
is  necessarily  limited,  and   the  result  might   well  be  an 
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absolute  prohibition  of  the  use  of  gas  for  public  pur- 
poses in  the  City.  This  would  be  even  more  serious  if 
it  applies  also  to  water  companies,  but  I  do  not  call 
these  companies  in  aid,  because  it  is  possible  that  the 
provisions  for  assessing  payment  in  section  55  might  be 
held  to  exclude  them  from  section  42.  Again,  assume 
that  a  company  has,  on  the  faith  of  a  contract  with  the 
Commissioners,  expended  a  large  sam  on  works  for  the 
supply  of  gas  or  (as  in  the  present  case)  electricity  to 
the  City,  and  one  single  Common  Councilman, unknown 
to  both  parties,  held  one  share  in  the  company  at  the 
date  of  the  contract,  or  subsequently  purchased  one 
single  share  in  the  company;  the  whole  contract  would 
be  or  become  void,  and  this  would  be  the  case  even  if 
he  was  interested  as  a  cettui  que  trust  only  and  his  name 
did  not  appear  at  all,  so  that  no  reasonable  care  could 
guard  against  the  avoidance  of  the  contract.  If  there 
are  two  alternative  constructions  reasonably  possible,  it 
cannot  be  right  that  the  Court  should  adopt 
that  which  forfeits  the  money  of  innocent  share- 
holders for  the  act  of  a  third  person  over  whom  they 
have  no  control,  and  which  may  prevent  the  City  from 
the  use  of  gas  or  eleetricity  unless  and  until  they  can, 
at  their  own  expense,  erect  their  own  works  and  them- 
selves supply  gas  or  electricity.  In  the  view  that  I 
take  it  is  unnecessary  for  me  to  consider  the  other 
points  made  by  Mr.  Cripps  or  to  draw  any  distmctions 
between  the  three  contracts.  I  therefore  make  a 
declaration  as  asked  by  the  plaintiffs,  and  order  the 
defendants  to  pay  the  costs  of  the  action. 

On  behalf  of  the  defendants  counsel  then  intimated 
that  the  Corporation  had  no  desire  to  avoid  the  con- 
tracts, but  had  felt  it  their  duty  to  adopt  the  course 
which  they  bad  adopted. 

[Solicitors— Ashurst,  Morris,  Crisp,  and  Co.,  fot  the 
plaintiffs  ;  The  City  Solicitor,  for  the  defendants.] 


Court  of  Appeal  (Lindley,  M.B.,  ) 
Rigby  and  Collins,  L.JJ.)      f 


1900. 
May  4. 

IN  BE  A.  B.  AKD  CO.* 

Bankraptcy — Dismissal  of  bankruptcy  petition — 
Funds  in  hands  of  recelyer — Deduction  of  all 
proper  expenses. 


This  was  an  appeal  in  bankniptx;y  from  an  order  of 
the  Registrar's.  The  appeal  raised  an  interesting  and 
important  question  of  bankruptcy  law — viz.,  as  to  the 
right  of  the  Official  Receiver  while  acting  as  Interim 
Receiver  during  the  pendency  of  a  bankruptcy  petition 
which  is  ultimately  dismissed  to  be  recouped  all  proper 
expenses  incurred  in  so  acting  before  handing  over  the 
receipts  to  the  debtor.  On  January  18,  1900,  a 
bankruptcy  petition  was  presented  against  A.  B.  and 
Co.,  an  American  firm  who  carried  on  business  in 
Baltimore  and  also  in  England  and  in  other  parts  of 
Europe.  Before  the  petition  was  heard  the  Official 
Receiver  was  appointed  Interim  Receiver  and  he 
obtained  the  leave  of  the  Court  to  appoint  a  special 
manager  of  the  business  in  England.  The  si^ecial 
manager  was  duly  appointed  and  by  the  terms  of  his 
appointment  he  was  to  pay  over  to  the  Official  Receiver 
all  moneys  coming  to  his  hands  from  the  business,  and 
any  moneys  which  might  be  required  for  current 
expenditure  and  disbursements  were  to  be  paid  out  of 
moneys  to  be  provided  by  the  Official  Receiver  from 
time  to- time  not  exceeding  the  amount  paid  in  by  the 
special  manager.  The  special  manager  carried  on  the 
business  for  about  five  weeks  and  he  effected  sales  and 
got  in  moneys  and  incurred  expenses  and  liabilities. 
When  the  petition  came  on  to  be  beard  it  was  dismissed 
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on  the  ground  that  A.  B.  and  Co.  were  an  Ameiican 
firm  resident  in  America  and  were  not  debtors  within 
the  meaning  of  the  Bankruptcy  Act,  but  the  receiver 
was  continued  pending  an  appeal.  The  appeal  was 
heard  on  February  28  and  was  dismissed,  and  the  Court 
discharged  the  order  appointing  the  Official  Receiver  to 
be' Interim  Receiver.  On  April  2«  1900,  the  Registrar 
made  an  order  that  the  sum  of  £409,  which  represented 
the  gross  receipts  paid  by  the  special  manager  into  the 
hands  of  the  Official  Receiver,  should,  after  deducting 
certain  official  fees,  be  paid  to  the  debtors.  The  special 
manager  and  i«he  petitioning  creditors  appealed  against 
this  order.  The  gi-ound  of  the  appeal  was  the  special 
manager  in  the  course  of  carrying  on  the  business  of  the 
firm  had  paid  out  of  his  own  pocket  large  sums  for 
wages  and  other  necessary  expenses  which  he  had  not 
been  recouped  ;  and  the  appellants  asked  that  an 
account  might  be  taken  of  those  expenses  and  that  the 
£409  might  be  applied  in  reimbursing  the  special 
manager  the  amount  found  due  on  the  account.  On 
behalf  of  the  debtors  it  was  contended  that  inasmuch  as 
the  bankruptcy  petition  was  dismissed  for  want  of  juris- 
diction the  whole  of  the  £409  belonged  to  them  and 
that  the  special  manager  must  look  to  the  petitioning 
creditors  for  any  loss  he  might  have  sustained. 

Mr.  Muir  Mackenrie  appeared  for  the  appellants  ; 
and  Mr.  C.  A.  Russell,  Q.C.,  and  Mr.  Carrington  for 
the  firm. 

The  CoUBT  allowed  the  appeal. 

The  Mastbb  of  the  RoLj;S  said  that  the  question  on 
this  appeal  was  what  order  the  Court  ought  to  make  in 
respect  of  a  sum  of  £409  which  was  in  the  hands  of  the 
Official  Receiver.  After  referring  to  the  facts,  his 
Lordship  observed  that  the  petition  was  dismissed  on 
the  ground  that  the  alleged  debtors  were  not  debtors 
within  the  meaning  of  that  expression  in  the  Bankruptcy 
Act  and  that  in  that  sense  there  was  no  jurisdiction  to 
make  a  receiving  order  against  them.  But  it  was  obvious 
that  the  Court  which  made  the  order  had  a  general  juris- 
diction to  make  receiving  orders  against  debtors  and  in 
his  Lordship's  opinion  this  order  was  an  erroneous  order 
rather  than  an  order  without' jurisdiction.  No  doubt  the 
distinction  was  very  fine,  but  in  the  view  which  he  took 
of  this  case  it  was  not  necessary  to  go  into  that  question 
minutely.  The  petition  having  been  dismissed,  whether 
for  want  of  jurisdiction  or  because  the  debtoru  did  not  owe 
the  petitioning  creditors  any  debt  within  the  meaning  of 
the  Bankruptcy  Act,  the  receiver  had  no  authority  to  cany 
on  this  business,  neither  had  the  special  manager.  But  it 
did  not  follow  that  everything  which  had  been  done  by 
the  receiver  before  the  dismissal  of  the  petition  should 
be  wholly  disi-egarded.  As  receiver  he  must  pass  the 
accounts  which  were  usually  passed  by  receivers  and  in 
accounting  he  must  bnng  into  the  account  what  were 
usually  regarded  as  just  allowances.  The  money  in 
question  in  this  case  was  money  paid  over  to  the  receiver 
by  the  special  manager,  who  had  not  deducted  any 
expenses  which  in  passing  his  account  he  would  have 
had  a  right  to  deduct.  In  other  words  these  receipts 
were  gross  receipts  and  wero  not  in  any  sense  a  balance 
in  the  hands  of  the  receiver.  The  Registrar  had  treated 
this  money  as  belonging  to  the  debtors.  In  his  Lord- 
ship's opinion  that  was  wrong  in  principle.  It  was  said 
that  if  the  Court  allowed  these  deductions  it  would  be 
robbing  the  debtors  ;  but  if  the  Court  refused  to  allow 
them  it  would  be  robbing  its  officers.  The  duty  of  the 
receiver  was  to  account  and  pay  over,  the  balance  and  it 
would  be  a  gross  injustice  not  to  deduct  all  just  allow- 
ances. Even  if  the  appointment  of  the  receiver  were 
without  jurisdiction,  in  the  proper  sense  of  the  word, 
the  Court  would  not  compel  its  officer  to  pay  more  than 
the  balance  due  from  him  on  taking  the  accounts.  This 
would  involve  no  injustice  to  any  one  because  no  one 
could  get  the  money  claimed  from  the  receiver  without 
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nuiidn^  just  allowances.  The  ap()eBl  sbould  be 
allowvid. 

Lord  Jttsticb  Riobt  concurred.  He  said  that  the 
money  paid  over  to  the  receiver  represented  the  gross 
profits  and  could  not  be  called  in  any  correct  sense  the 
profits  or  produce  of  the  business.  It  was  the  duty  of 
the  Court  to  protect  its  officers— the  Official  Receiver 
and  his  duly  appointed  agents. 

LosD  Justice  Collins  agreed.  He  thought  thnt  the 
question  really  i/umed  upon  whether  the  debtor  was 
entitled  to  treat  the  special  manager  as  a  wrong  doer. 
In  his  opinion  he  was  not  so  entitled.  It  was  clear  that 
the  Court  had  a  general  jurisdiction  over  the  subject 
matter,  though  it  had  come  to  an  erroneoas  conclusion. 
Aaything  done  under  the  order  of  the  Court  was  good 
till  it  was  set  aside,  and  the  persons  who  so  acted  were 
not  wrong  doers.  Hie  only  account  against  them  was  on 
the  footing  that  what  was  done  was  done  for  the  benefit 
of  the  debtor,  and  that  involved  the  obligation  on  the 
part  of  the  debtor  of  reimbursing  the  expenses  incurred 
in  so  doing. 

fSolicitori— Bentwich,  Watkin-Williams,  and  Gray  ; 
J.  H.  Moggridge.] 


1900. 
Hay  4. 


Court  of  Appeal  (A.  L.  Smith,  Yaaghan  > 
Williams,  and  Romer,  L.JJ.)         i 

WALTEBS  V.  LB  BLANC* 

Frauds,  Statute  of^lVTemopandum  in  writing — 
Sufficiency  of — Keferenceto  another  document. 
Decision  of  Darling,   J.   (15   T7i«  Times  L.R., 

426),  reversed. 

This  was  an  appeal  by  the  defendant  from  the  judg- 
ment of  Mr.  Justice  Darling,  reported  in  15  2'he 
Times  L.R.,  426.  The  action  was  brought  to  re- 
cover damages  for  breach  of  contract  to  purchase  a 
house  belonging  to  the  plaintiff,  and  known  as  Caryll 
Hurst,  West  Grinst«ad.  In  July,  1898,  the  defendant, 
having  seen  the  house,  made  the  plaintiff's  agents  a 
verbal  offer.  On  July  7,  1898,  the  plaintiff's  agents, 
John  Churchman  and  Sons,  wrote  to  the  defendant  as 
follows  : — 

**  Horsham,  July  7,  1898. 

•*  Dear  Sir,— Re  Caryll  Hurst,  West  Grinstead.  The 
owner  of  the  above  writes  us,  *  I  was  not  here  this 
morning  until  too  late  to  telegraph.  I  could  not  enter- 
tain for  a  moment  the  offer  of  £2,050  for  the  whole 
property  ;  my  lowest  price  would  be  £2, GOO.  The 
land,  building,  planting,  ruad-making,  &c. ,  have  cost 
me  out  of  pocket  £200  more  than  this,  but  I  will 
make  Rome  sacrifice  (but  not  more  than  this)  if  I  had  an 
offer  to  purchase  outright.  The  house  and  grounds  up 
to  the  iron  fence  is  what  I  offer  to  let  for  £110,  or  to 
sell  for  £2,200.  This  i.s  what  I  have  spent  on  it.  The 
additional  four  and  three-quarter  acres  I  purchased  for 
£650,  and  it  has  cost  me,  including  draining,  plant- 
ing, legal  expenses,  &c.,  over  £700,  and  I  cannot 
think  of  selling  it  for  appreciably  less. '  Trusting  you 
will  see  your  way  to  increase  your  offer, 
**  We  are,  yours,  &c., 

'♦  John  Chubchman  and  Sons. 

"  C.  W.  Le  Blanc,  Esq.'' 

On  July  11  the  defendant  went  to  the  offices  of 
Messrs.  Churchman  and  Sons  and  signed  the  following 
document  : — *'  I,  the  imdersig^ed,  agree  to  purchase 
Caryll  Hurst,  West  Grinstead,  Sussex,  at  the  sum  of 
£2,450,  dated  July  11,  1898. -<J.  Willouohby  Lb 
Blanc."  On  the  same  day  Messrs.  Churchman  and  Sons 
sent  the  defendant  the  following  letter  :  — 

**  Dear  Sir,— Caryll  Hurst,  West  Grinstead.  Referr- 
ing to  your  call  of  this   morning,  as  promised  we  wired 
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the  owner,  saying  you  had  offered  £2,450  for  above, 
and  we,  as  agents  for  tber  owner,  accept  this  offier.  Hft 
contract  to  be  prepared  by  vendor's  solicitbri  ;  will 
you  kindly  let  us  have  the  name  and  address  of  yo^ 
solicitor,  and  oblige, 

**  Yours, 
'*  John  Chubchican  and  Sons. 

**  C.  W.  LeBUnc,  Esq." 

A  difiicolty  arose  about  the  title,  and  on  July  23  the 
defendant  wrote  to  his  solicitors  as  follows  :— 

"■  The  Black  Horse  Hotel,  Horsham,  July  23, 1898. 

**  Dear  Sirs,  —Caryll  Hurst.  We  thank  you  for  your 
letter  just  received,  and  have  carefully  weighed  the 
contents.  My  wife  and  self,  after  much  deliberation, 
have  come  to  the  conclusion  that,  considering  che 
somewhat  complicated  nature  of  the  title,  the  good 
price  we  contemplated  paying,  the  further  outlay  that 
would  be  necessary— indeed,  absolutely  essential,  in 
the  near  future— we  would  sooner  withdraw  from  the 
purchase.  With  regard  to  the  small  charge  that  may  be 
made  by  the  vender's  solicitor,  if  you  think  it  fair,  I 
shall  be  glad  if  you  will  settle  the  same  on  my  behalf. 
**  Tours  very  truly, 

**  Claude  W.  Le  Blanc. 

**  Messrs.    Bit>ok8,  Jenkins,  and  Co.,  Doctors'  Com- 
mons.'* 

Hie  plaintiff  claimed  damages  for  the  defendant's 
refusal  to  complete. 

Mr.  Justice  Darling  held  that  the  document  of 
July  7  was  sufficiently  connected  with  that  of  July  11 
as  to  form  it  memorandum  in  writing  within  seotion  4 
of  the  Statute  of  Frauds,  and  he  accordingly  gaw  judg- 
ment for  the  plaintiff,  assessing  the  damages  at  £300. 

Mr.  KoMSB  Macklim  (Mr.  Duke,  Q.C.,  with  him) 
for  the  defendant,  contended,  first,  that  the  letters  oi 
July  7  and  11  did  not  contain  the  terms  of  any  con- 
tract. There  were  only  negotiations  all  through,  and 
no  final  agreement  was  arrived  at.  Secondly,  there  was 
no  document  signed  by  the  defendant  which  incorpora- 
ted another  document  containing  the  name  of  the 
vendor.  The  letter  of  July  7  was  not  incorporated  by 
reference  or  otherwise  in  the  document  of  July  11  .signed 
by  the  defendant.  There  must  he  something  on  the 
face  of  the  document  signed  by  the  defendant  so 
referring  to  the  other '  document  as  to  sufficiently  con- 
nect them  together.  **  Pierce  v.  Corf  "  (L.R., 
9Q.B.,  210). 

Mr.  S.  H.  Day,  for  the  plaintiff,  argued  that  the 
learned  Judge  was  right  in  holding  that  there  was  a 
sufficient  memorandum  in  writing  t<»  satisfy  the  Statute 
of  Frauds. 

The  C^OCBT  allowed  the  appeal. 

Lord  JudTiCE  A.  L.  Smith  said  this  was  an  action 
by  a  vendor  against  a  vendee  for  not  completing  the 
purchase  of  a  property,  and  the  learned  Judge  at  the 
trial  ha<l  given  judgment  for  the  plaintiff  for  £300 
damages.  The  defendant  appealed,  and  said,  in  the 
Urst  place,  that  there  was  no  contract,  and,  in  the 
sttcoud  place,  that  there  was  no  memorandum  to  satisfy 
the  Statute  of  Frauds.  The  question  as  to  the  Statute 
of  Frauds  was  so  overloaded  with  decisions  that  it  was 
impossible  to  draw  on  one's  common  sense  with  regard 
to  it.  But,  in  his  opinion,  independently  of  the  statute, 
there  was  no  contract  at  all  in  this  case.  The  parties 
seemed  to  him  to  have  been  merely  negotiating  all 
through,  and  neither  of  them  appeared  ever  to  have 
thought  that  a  binding  contract  had  been  arrived  at. 

LoBD  Justice  Vauohan  Williams  said  he  agreed 
that  there  was  no  binding  contract  between  the  parties. 
He  also  thought  that  the  memorandum  in  writing  on 
which  the  plaintiff  relied  was  not  sufficient  to  satisfy 
the  Statute  of  Frauds.  It  was  deficient  in  not  mention- 
ing  the  name  of  the  vendor,  and  it  also  left  the  subject 
matter    of    the   purchase  onascertained.      It   was   im- 
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,f>o«M|>le.to  tellfrQm  jt  wheihM  what  t4ie  defendant  pro- 
.po80d  io  buy  was  the  bouse  .alone  or  the  hoive  together 
wUh  4.)  acsaa^^f  land. 

Losa>  Justice  Romvr  mas  of  the  sapie  opinion. 

[SoUdtors-rA.  W.  aizon,  for  the  plaintiff  ;  Brooks, 
Jenkins,  And  Co.,  f or  tjbin  defendant.] 


.B.  DiF.         •  1900. 

.J.)      }  May  4. 

OBRALD  T.^AKDIBSON  AND  CO.  Y.  BBASP.* 

Stock  Exchange— rFailore  of  broker — ^Liabillty  of 
broker's  client  to  jobber. 


Tikis  aetion,  which  raised  a  point  of  gi«at  iniportan«a 
«na  to  the  extent  of  the  liability  of  members  of  the 
public  to  jobbers  on  the  8toek  Exchange  npon  contracts 
^tfeeted  with  the  jobbers  through  a  broker  on  the  Stock 
ffxehaoge  where  the  broker  has  become  a  defaulter,  was 
kceaght  by  the  plaintiffs,  a  firm  of  jobbers  on  the  Stock 
Bwafannge,  to  reeover  £227 .98.  (4d.,  the  amount  of  the 
dlffereniee  between  the  priee  Jtt  which  the  defendant 
bad  boaght  certain  shares  and  the  amount  for  which  the 
•plaiiktiffs  bad  aold  them  after  the  broker's  default.  The 
defendant  paid  into  Court,  with  a  denial  of  liability, 
£102  98.  4d. ,  the  amount  of  the  difference  between  the 
eontraot  price  and  the  *'  hammer  "  price  at  which  the 
transaction  had  been  closed  between  the  plaintiffs  and 
the  broker.  The  facts  are  fnlly  stated  in  the  judgment 
of  the  learned  Judge. 

Hr.  Rufos  Isaacs,  Q.C.,  and  Mr.  Spencer  Bower 
appeared  for  the  plaintiffs  ;  Mr.  Herbert  Reed,  Q.C., 
and  Mr.  Norman  Craig  for  the  defendant. 

Mr.  Justice  Mathbw,  in  giving  judgment,  said 
this  was  an  action  brought  to  recover  damages 
for  the  refusal  of  the  defendant  to  take  delivery 
and  pay  for  certain  shares  which  it  was  alleged 
had  been  purchased  by  him  of  the  plaintiffs.  The 
plaintiffs  were  dealers  In  shares  on  the  Stock  Ex- 
change, and  on  November  28,  1899,  the  defendant 
instructed  Mr.  Beasley,  who  was  a  broker  and  a  member 
of  the  Stock  Exchange,  to  purchase  for  him  200  East 
Read  Extension  shares.  In  aeoordance  with  these 
instructions  200  of  these  shares,  neither  more  nor  less, 
were  purchased  of  the  plaintiffs  through  Beasley  for  the 
mid-December  account.  On  December  11  the  shares 
were,^en  the  instructions  of  the  defendant,  carried 
over  by  the  plaintiffs  to  the  end-December  account.  On 
December  14  Beasley  became  a  defaulter,  and,  in 
accordance  with  the  rules  and  regulations  of  the  Stock 
Exchange,  ceased  to  be  a  member  of  the  House.  -  The 
usual  process  of  liquidation,  which  was  explained  in  the 
evidence  given  in  **  Ex  parte  Grant,  in  re 
Plumbly  ''  (13  Ch.D.,  §67), was  followed.  The  accounts 
between  Beasley  and  different  dealers  were  closed  at 
the  '*  hammer  prices,''  prices  ascertained  in  accordance 
with  the  regulations  of  the  Stock  Exchange,  and  the 
differences  which  Beasley  would  be  entitled  to  receive 
were  balaneed  against  the  differences  which  he  was 
bound  to  pay.  It  was  clear  that  that  process  had  no 
operation  outside  the  Stock  Exchange  :  the  regula- 
tions were  not  intended  to  affeet  *  and  did  not  affect 
the  outside  public.  As  between  Beasley  and  the  plain- 
tiffs this  transaction  and  his  other  transactions  were 
dosed  on  December  14.  When  that  took  place  the 
plaintiffs,  in  accordance  with  the  established  course  of 
biuriness  and  usages  of  the  Stock  Exdiange,  applied  to 
Beasley  for  the  name  of  his  principal,  and  they  were 
furnished  with  the  name  of  the  defendant.  One  of 
the  plaintiffs  then  had  an  interview  with  the  defendant 
and  pointed  out  to  him  the  three  courses  open  to  him— 
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namely,  he  mi«ht  either  take  up  the  sberes  and  com- 
plete the  .transaction  with  the  plaintiffs  direct,  or  might 
appoint  another  broker  in  the  place  of  Beasley,  or 
might  treat  the  transaction  as  closed  at  the  hammer 
price.  The  last  course  would  have  involved  him  in  a 
loss  of  £102  9s.  4d.  The  defendant  took  none  of  those 
courses.  Time  was  given  to  him,  and,  after  a  consider- 
able interval,  the  plaintiffs  received  from  him  an  inti- 
mation that  he  did  not  consider  himself  responsible  to 
the  plaintiffs  on  the  transaction,  9|id  in  point  of  fact  he 
repudiated  the  transaotion.  The  plaintiffs  immediately 
treated  the  transaction  as  at  an  end  and  sold  the  diares 
at  the  beet  priee  obtainable,  which,  the  market  having 
gone  down  in  the  interval,  involved  a  loss  of 
£227  9s.  4d.,  the  amount  claimed.  The  case  was  ably 
argued  by  counsel  for  the  defendant.  They  intimated 
that  they  proposed  to  raise  hereafter  the  question 
whether  there  was  privity  of  contract  between  the 
plaintiffs  and  the  defendant,  but  they  did  not  ask  him 
(the  learned  Judge)  to  differ  from  the  opinion  expressed 
by  Mr.  Justice  Kennedy  in  the  recent  case  of  **  Beok- 
husen  and  Gibbs  v.  Hamblet  ''  (6  Com.  Oas.,  p. 
217,  and  ante,  p.  278),  where  Mr.  Justice  Ken- 
nedy held  that  in  a  transaction  'like  the  present  there 
was  privity  of  contract  between  the  dealer  and  the 
customer.  Mr.  Justice  Kennedy  gave  judgment  for 
the  customer  in  that  case  because  there  the  broker  bad 
bought  a  block  of  shares,part  only  of  which  he  intended 
to  apply  to  the  particular  contract.  His  Lordship  entirely 
agreed  with  the  opinion  expressed  by  Mr.  Justice 
Kennedy.  Upon  the  evidence  laid  before  him  he  could 
not  possibly  come  to  any  other  conclusion  than  that  the 
contract  was  binding  between  the  plaintiffs  and  the 
defendant.  The  first  point  argued  in  this  case  was 
that  the  contract  was  made  in  accordance  with  the 
usages  of  the  Stock  Exchange,  and  that,  in  accordance 
with  those  usages,  the  account  had  been  closed  and  the 
contract  brought  to  an  end,  and  that  the  utmost 
liability  of  the  defendant  was  to  pay  the  difference 
arrived  at  upon  the  hammer  price.  There  was  no 
trace  in  the  rules  of  any  such  intention.  Suppose  that 
the  shares  were  bought  for  the  purpose  of  investment  ; 
why  should  such  a  transaction  be  closed  and  the  client 
called  upon  to  pay  'differences  because  his  broker  had 
been  in  default  ?  There  was  neither  reason  nor  evidence 
to  lead  to  such  a  conclusion.  It  was  said,  why  should 
the  shares  be  kept  open  after  the  settlement  at  the 
hammer  price  ?  The  answer  was  given  by  the  evidenoe 
as  to  the  perfectly  reasonable  course  of  business 
followed  in  such  cases— namely,  that  the  dealer  was 
entitled  to  be  told  the  name  of  the  client  and  to 
ascertain  from  him  which  of  the  thre^  practicable  and 
sensible  courses  open  to  him  he  proposed  to  adopt. 
From  that  it  seemed  clear  that  the  contract  was  kept 
alive,  and  the  only  question  that  remained  was  what 
damages  ought  to  be  paid  in  the  event  of  the  client 
ultimately  failing  to  pay  for  the  shares.  What  happened 
was  that  the  plaintiffs  were  in  doubt  as  to  whether  the 
defendant  would  take  up  the  shares  or  not.  It  was 
argued  that  there  was  no  obligation  on  the  defendant 
to  exercise  any  option,  and  that  he  could  never  be 
responsible  for  more  than  the  difference  upon  the 
hammer  price.  But  time  was  given  to  the  defendant, 
and  there  was  an  expectation  to  the  last  that  the 
defendant  would  settle  the  matter.  But  on  Decem- 
ber 21  he  intimated  to  the  plaintiffs  that  he  would  be 
in  no  way  responsible  for  the  transaction,  and  subse- 
quently raised  a  further  defence  that  be  had  never  had 
any  notice  or  knowledge  that  Beasley  ever  carried  over 
any  shares  for  him.  The  plaintiffs  were  entitled  to 
treat  the  defendant's  repudiation  as  a  rescission  of  the 
contract.  The  market  was  going  down  ;  they  took  the 
only  reasonable  course  and  sold  the  shares,  with  the 
result  that  there   was  a  loss   of   the  amount  claimed  in 
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the  action.  There  wa»  no  reason  why  they  should  not 
recover  that  sum,  and  there  must  be  judgment  for  that 
amount. 

Judgment  accordingly. 

[Solicitora— Morley,  Shireff,  and  Co.  ;  Bdwardes 
and  Cohen.] 


Court  of  Appeal  (A.  L.  Smith, Vaughan)  1900. 

Williams,  and  Bomer,  L.JJ.)  j  May  5. 

DANIKL  Y.  THE  OCEAN  GOAL  CX)MPANY    (LIMITED).* 

Master  and  Servant— Master's  liability  to  ser- 
vant— Compensation,  to  whom  payable — Money 
invested  in  Registrar's  name  for  benefit  of  chil- 
dren— ^Workmen's  Compensation  Act,  1897, 
Sched.  I.,  sees.  4,  5,  6,  and^7. 


This  was  an  appeal  from  an  award  of  the  Jadge  of  the 
Pontypridd  County  Conrt  in  an  arbitration  onder  the 
Workmen's  Compensation  Act,  1897.  The  applicant  for 
compensation  was  Mary  Daniel,  the  widow  of  a  work- 
ma^  who  had  met  with  his  death  in  consequence  of 
accide|»tal  injuries  sustained  by  him  in  the  coarse  of  his 
employment.  TTms  applicant  had  taken  out  letters  of 
administration  to  her  deceased  husband's  estate,  and  had 
thereby  become  his  legal  personal  representative.  The 
County  Court  Judge  by  his  award  ordered  that  the  re- 
spondents, the  Ocean  Coal  Company  (Limited),  should 
pay  the  sum  of  £246  7s.  to  the  dependants  of  the  deceased 
workman  as  compensation,  and  he  declared  that  the 
persons  entitled  to  share  in  such  compensation  as 
dependants  were  Mary  Daniel,  the  widow,  and  Evan 
David  Daniel  and  William  John  Daniel,  the  infant 
sons  of  the  deceased.  And  ^e  ordered  that  the 
said  sum  of  £246  7s.  be  apportioned  as  f9llows, 
viz.  : — £146  7s.  to  and  for  the  benefit  of  the  widow  and 
£100  to  and  for  the  benefit  of  the  sons  in  equal  shares  ; 
and  he  ordered  that  the  snm  of  £146  78.  apportioned 
to  and  for  the  benefit  of  the  widow  should  be  paid  to 
her,  and  that  Uie  sum  of  £100  apportioned  to  and  for 
the  benefit  of  the  sons  should  be  paid  to  the  Registrar 
of  the  County  Court  and  should  be  invested  by  the 
registrar  in  his  name  in  the  Post  Office  Savings  Bank 
for  the  benefit  of  the  sons.  The  applicant  appealed  from 
this  award,  and  it  was  contended  on  her  behalf  that  the 
County  Court  Judge  had  no  power  to  make  an  order  in 
these  terms,  but  that,  inasmuch  as  she  was  the  legal 
personal  representative  of  the  deceased,  the  County 
C^ourt  .fudge  was  bound,  by  section  4  of  the  First 
schedule  to  the  Act,  to  order  the  whole  ot  the  com- 
pensation to  be  paid  to  her. 

Mr.  Cbipps,  Q.C.  (Mr.  Rhys  Williams  with  him), 
appearod  for  the  applicant,  and  said  that  the  words  of 
section  4  were  express  : — **  The  payment  shall,  in 
case  of  death,  be  made  to  the  legal  personal  representa- 
tive of  the  workman."  This  was  not  qualified  by 
section  6,  which  provided  for  the  sum  allotted  as  com- 
pensation being  invested  for  the  benefit  of  the  person 
entitled  thereto.  [LoBDJusncEVAUOHAN  Williams.— 
Mr.  Minton-Sei^house,  in  his  book  **  Accidents  to 
Workmen,"  in  a  note  to  section  4,  says  :— **  He  "— 
that  is,  the  legal  personal  representative — "  does  not, 
however,  receive  it  as  personal  representative  of  the 
deceased  workman,  nor  is  it  part  of  the  workman's 
estate  or  liable  for  his  debts.  He  holds  it  as  a  trustee 
under  the  statute."] 

Mr.  Ruegg,  Q.O.,  and  Mr.  Anton  Bertram,  for  the 
respondents,  were  not  called  upon  to  argue. 

The  CouBT  dismissed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  that,  in  his  opinion, 
sections  4,  5,  6,  and    7   of   the    first  schedule  to    the 
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Workmen's  Compensatioh  Act  must  be  read  together. 
By  section  4,  **  The  payment  shall,  in  case  of  death,  be 
made  to  the  legal  personal  representative  of  the  work- 
man, or,  if  he  has  no  legal  personal  representative,  to 
or  for  the  benefit  of  his  dependants,  or,  if  he  leaves 
no  dependants,  to  the  person  to  whom  the  expenses 
are  due  ;  and  if  made  to  the  legal  personal  repre- 
sentative shall  be  paid  by  him  to  or  for  the  benefit 
of  the  dependants  or  other  persons  entitled  there- 
to under  this  Act."  By  section  5,  **  Any  question 
as  to  who  is  a  dependant,  or  as  to  the  amount 
payable  to  each  dependant, shall,  in  default  of  agreement,  \ 
be  settled  by  arbitration  onder  this  Act. ' '  By  section  6 
*'  The  sum  allotted  as  compensation  to  a  dependant  may 
be  invested  or  otherwise  applied  for  the  benefit  of  the 
I>erson  entitled  thereto  as  agreed,  or  as  ordered  by  the 
committee  or  other  arbitrator."  By  section  7  **  Any 
sum  which  is  agreed  or  is  ordered  by  the  committee  or 
arbitrator  to  be  invested  may  be  invested  in  whole  or  in 
part  in  the  Post  Ofiice  Savings  Bank  by  the  registrar  pf 
the  County  Court  in  his  name  as  registrar."  Reading  all 
those  sections  together  be  had  no  doubt  that  the  County 
Court  Judge  had  power  to  make  the  order  which  he  bad 
made  in  this  case.  Hie  appeal  would,  therefore,  be 
dismissed,  but,  as  the  question  raised  on  the  appeal  did 
not  concern  the  respondents,  it  would  be  dismissed 
without  costs. 

LoBD  Justice  Vauohan  Williams  and  Lobd 
JusTiCB  RoMBB  Concurred. 

[Solicitors— Walter  Morgan,  Bruce,  and  Co.,  Ponty- 
pridd, for  the  applicant ;  H.  P.  Becher,  agent  foe 
Simons  and  Sons,  Pontypridd,  for  the  respondents.] 


Court  of  Appeal  (A.  L.  Smith,  Vanghan  \  1900. 

Williams,   and  Romer,  L.JJ.)        j  May  5. 

BB2n)ALL    V.    hill's    DBT    DOCK      AND    ENGINBEBIKG 
COMPANY  (LIMITED).* 

Master  and  Servant — Master's  liability  to  ser- 
vant— Time  within  which  claim  most  be  made. 
Heldf  no  waiver  by  employers. 


This  was  an  appeal  from  an  award  of  the  Judge  of 
the  Cardiff  County  Court  in  an  arbitration  under  the 
Workmen's  Compensation  Aot,  1897.  The  applicant  for 
compensation  was  a  shipwright  who  sustained 
accidental  injuries  in  the  course  of  his  employment  on 
December  19,  1898.  The  applicant  did  not  make  any 
claim  on  his  employers  or  send  m  any  request  for 
proceedings  under  the  Workmen's  Compensation  Act 
until  more  than  six  months  after  the  date  of  the 
accident.  During  that  period  weekly  payments  of  £1 
were  made  to  him  by  an  insurance  company  with  whom 
his  employers  had  insured  their  liability  under  the  Act, 
and  he  gave  receipts,  which  were  expressed  to  be  on 
account  i  f  compensation  which  might  be  ox  become  due 
to  him  under  the  Workmen's  Compensation  Act.  When 
this  ci&e  was  before  the  County  Court  Judge  the  case  of 
'*  Powell  V.  Main  Colliery  Co.  "  {ante,  p.  282) 
had  not  been  decided.  In  that  case  the  Court  of 
Appeal  held  that,  bn  the  construction  of  section  2  of 
the  Aot,  proceedings  under  the  Act  were  not  maintain- 
able unless  a  request  for  proceedings  was  filed  within 
six  months  of  the  accident.  Tlie  County  Court  Jadge 
made 'an  award  in  favour  of  the  applicant  for  a  weekly 
payment  of  18s.    The  employers  appealed. 

Mr.  MONTAOUE  Lush  (ftr.  Albert  Parsons  with  him), 
for  the  employers,  contended,  on  the  authority  of 
•'  Powell  V.  Main  Colliery  Co.,"  that  the  proceedings 
were  not  maintainable. 

Mr.,  Bailhachb,    for  the  applicant,    argued  that  the 
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weekly  p«7ment0,ooapled  with  the  taking  of  the  Receipts 
fron  the  applicant,  estopped  the  employers  from  setting 
up  the  defence  that  the  applicant  had  not  made  a  claim 
for  compensation  within  six  months.  He  relied  on  the  case 
of  **  Wright  ▼.  John  Bagnalland  Sons  "  {ante,  p.  327). 

Hie  CouBT  allowed  the  appeal. 

liOSD  Justice  A.  L.  Smith  said  that  in  this  case  the 
applicant  had  not,  so  far  *  as  appeared  hy  the  evidence, 
given  any  notice  of  accident  as  required  hy  section  2, 
•ubseotion  1,  of  the  Act,  and  he  certainly  had  not 
made  any  claim  for  compensation  by  filing  a 
request  for  arbitration  within  six  monUis  of  the 
aeoident.  The  employers  were  insured,  and  they 
sent  in  to  the  insurance  company  particulars  of  the 
accident,  in  which  they  stated  that  the  workman's 
wages  were  £2  a  week.  The  insurance  company  did 
what  good  masters  would  have  done,  that  was  to  say, 
they  made  him  payments  of  £1  a  week  on  account,  and 
they  took  receipts.  The  Court  could  not  hold  that  that 
amounted  to  a  waiver  or  estoppel  so  as  to  preclude  the 
employers  from  now  raising  the  defence  that  the  appli- 
cant had  not  made  a  request  for  proceedings  within  six 
months.  This  case  was  quite  different  from  that  of 
**  Wright  V.  Bagnall.''  In  that  case  there  was  an 
absolute  agreensent  between  the  parties  as  to  liability  of 
the  respondents  to  pay  compensation  under  the  Act,  and 
the  only  matter  which  remained  in  question  was  the 
amoimt.  In  the  present  case  there  was  no  evidence  of 
such  a  state  of  things  as  that.  The  appeal  must  there- 
fore be  allowed. 

Lord  Jrarzcs  Vauoban  Williams  and  Lobd 
JusTicis  BoMSB  concurred. 


Court  of  Appeal  (A.  L.  Smith,  Vaughan  )  1900. 

Williams,  and  Romer,  L.JJ.)  j  May  7. 

TUBNBtTLL  V.  LAMBTON    GOLLISBIES  (LIMITED.)* 

Master  and  Seryant — Master's  liability  to  ser- 
vant— Employment  *'  on,  in,  or  abont  a  mine  " 
— **  Adjacent  to  and  belonging  to  a  mine  *' — 
Workmen's  Compensation  Act,  1897. 


This  was  an  appeal  from  the  award  of  the  Durham 
County  Gourt  Judge  under  the  Workmen's  Compensation 
Act,  1897.  The  respondent  on  the  appeal,  Franoes 
Tnmbull,  was  the  widow  of  a  deceased  workman,  John 
nomas  Tumbull,  who  was  killed  by  an  accident  arising 
out  of,  and  in  the  eourse  of,  his  employment.  The 
appellants,  the  Lambton  Collieries  (Limited),  owned  a 
number  of  collieries,  among  them  being  one  called  the 
Bummoor  Colliery.  They  also  owned  a  private  railway 
called  the  Lambton  railway,  about  12  miles  in  length, 
which  connected  the  various  collieries  with  the  North - 
Eastern  Railway  Company.  The  deceased  man  was  an 
engine  driver  in  the  employment  of  the  appellants,  and 
upon  the  day  of  the  accident  he  was  engaged  in  driving 
a  train  ooataining  coal  from  the  Burnmoor  Colliery  to 
the  ooal  dep6t  belonging  to  the  appellants  next  the 
North-Eastern  Railway  Company,  where  the  coal  from 
the  collieries  was  stored,  and  from  which  the  coal  was 
distribated  to  purchasers.  When  the  train  arrived  at  a 
point  three-quarters  of  a  mile  from  the  pit's  mouth  of 
the  Bummoor  Colliery,  near  the  junction  of  a  siding 
belonging  to  the  appellants  and  leading  to  the  coal 
dep6t,  the  deoeased  man,  who  was  standing  on  the 
footboard  of  the  engine,  leaned  too  far  out  from 
the  engine,  and  in  consequence  his  head  struck  against 
some  wagons  standing  on  the  siding,  and  he  was 
killed*  The  railway  at  the  place  where  the  accident 
happened  ran  parallel  with  the  North-Eastem  Railway 
Company.    The  accident  oecnrred  on  the  through   run- 
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ning  line  of  the  Lambton  railway.  The  Lambton  rail- 
way was  held  and  maintained  by  the  appellants,  under 
wayleave  leases  granted  to  them  by  the  owners  of  the 
land  upon  which  the  railway  stood,  and  was  not  con- 
structed or  carried  on  under  the  powers  of  any  Act  of 
Parliament,  or  used  for  the  purposes  of  public  traffic. 
It  was  under  the  sole  control  of  the  appellants,  and  was 
used  only  for  the  conveyance  to  its  place  of  delivery  of 
mineral  traffic  belonging  to  them  and  arising  at  their 
various  collieries,  and  not  for  the  purposes  of  any  one 
colliery  only.  It  was  the  sole  means  by  which  coals 
were  conveyed  away  from  the  ooUieries.  The  dep6t  to 
which  the  train  which  the  deoeased  was  driving  was 
conveying  coals  was  used  for  selling  coals  produced  at 
the  appellants'  ooUieries  to  the  public  in  the  neigh- 
bourhood, and  also  for  supplying  such  coals  to  workmen 
employed  at  the  various  collieries  belonging  to  the  appel- 
lants. The  County  Court  Judge  decided  in  favour  of  the 
respondent  on  the  ground  that,  in  his  opinion,  the  acci- 
dent occurred  **  on  "  the  appellants'  works  and  adjacent 
to  their  Bummoor  mine.  By  section  7,  subsection  1, 
of  the  Workmen's  Compensation  Act,  1897,  "  This  Act 
shall  apply  only  to  employment  by  the  undertakers  as 
hereinafter  defined  on  or  in  or  about  a  railway,  factory, 
mine  .  .  .  ."  By  subsection  2,  **  ♦  Railway  ' 
means  the  railway  of  any  railway  company  to  which 
the  Regulation  of  Railways  Act,  1873,  applies.  .  .  . 
*  Mine  '  means  a  mine  to  which  the  Coal  Mines  Regula- 
tion Act,  1887,  .  .  .  applies."  By  section  75  of 
the  Coal  Mines  Regulation  Act,  1887,  **  In  this  Act, 
unless  the  context  otherwise  requhres,  *  Mine  '  includes 
every  shaft  in  the  course  of  being  sunk,  and  every  level 
and  inclined  plane  in  the  course  of  being  driven,  and  all 
the  shafts,  levels,  planes,  works,  tramways,  and 
sidings,  both  below  ground  and  above  ground,  in  and 
adjacent  to  and  belonging  to  the  mine." 

Mr.  BCOTT  Fox,  Q.C.,  and  Mr.  H.  M^nistt  for  the 
appellants,  contended  that  there  was  no  evidence  upon 
which  the  County  Court  Judge  eould  find  that  the  acci- 
dent occurred  *'  on  "  the  mine  as  defined  by  section  75 
of  the  Coal  Mines  Regulation  Act,  1887. 

Mr.  RoBSOV,  Q.C.,  and  Mr.  Danckwsbts,  Q.C,  for 
the  respondent,  contended  that  the  siding  where  the 
accident  happened  was  by  section  75  of  the  Act  of  1887 
made  part  of  the  mine,  and  therefore  the  accident  hap- 
pened **  on  or  in  or  about  "  the  mine. 

The  CouBT  allowed  the  appeal. 

Loan  JirsTiCB  A.  L.  Smith  said  that  the  place  where 
the  accident  happened  was  not  a  **  railway  "  within  the 
definition  in  section  7,  subsection  2,  of  the  Act  of  1897. 
It  was  said  that  the  accident  happened  *'  on  or  in  or 
about  "  a  mine.  To  find  the  definition  of  **  mine  " 
section  76  of  the  Act  of  1887  had  to  be  looked  at. 
Apart  from  the  definition  in  section  7b  of  the  Act  of 
1887,  the  accident  clearly  did  not  happen  **  on  or  in  or 
about  ''  the  mine,  because  it  happened  three-quarters 
of  a  mile  away  from  the  mine.  There  remained  the 
question  whether  the  meaning  of  the  word  **  mine  " 
was  enlarged  by  section  75  of  the  Act  of  1887  so  as  to 
include  this  spot  three-quarters  of  a  mile  away.  The 
words  in  that  section,  **  adjacent  to  and  belonging  to 
the  minis, ' '  meant  physically  adjacent  to  and  belonging 
to  the  mine  itself,  and  not  merely  belonging  to  the 
mine  owner.  In  his  opinion  there  was  no  evidence  upon 
which  the  County  Court  Judge  could  find  that  the  spot 
where  the  accident  happened  was  adjacent  to  and 
belonging  to  the  mine. 

LoBD  JusTiCB  Vaughan  Wiixiams  delivered  judg- 
ment to  the  same  effect. 

Loan  Justice  Romeb  agreed. 

[Solidtors—Rowcliffes,  Rawle,  and  Co.,  for  Cooper' 
and  Qoodgei,  Newcastle-on-Tyne,  for  the  appellants  ; 
H.  S.  Harris  and  Co.,  for  Isidore  Isaacs,  Sunderland, 
for  the  respondent.] 
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1900. 
(Mathew,  J.)     i  May  7. 

NICKOLL    AND  KNIGHT  V.  ASHTON,    EDBIDGE,  AND  00.* 

Sale  of  Goods — Contract — Shipment  by  pajrtioular 
vessel — Performance  of  contract  rendered  im- 
possible by  sea  peril — Implied  condition  ex- 
cusing vendors. 


In  this  case  the  plaintiffs  claimed  damages  for  the 
breach  of  contract,  dated  October  34,  1899,  by  which 
the  defendant  sold  to  the  plaintiffs  a  cargo  of  Egyptian 
cottonseed  to  consist  of  from  1,600  to  1,900  tons  to  be 
shipped  per  the  steamship  Orlando  at  Alexandria  and  (or) 
Port  Said  and  (or)  Ismailia  during  January,  1900, 
at  £6  38.  9d.  per  ton.  In  November  the  Orlando 
stranded  in  the  Baltic  and  sustained  damage, 
and  it  was  impossible  for  the  necessary  repairs  to 
be  executed  in  time  for  the  ship  to  load  the  cargo 
in  January.  On  December  28  the  defendants  informed 
the  plaintiffs  that  the  performance  of  the  contract 
was  impossible.  After  soif^e  abortive  arbitration  pro- 
ceedings this  action  was  commenced  on  February  28. 
The  plaintiffs  claimed  as  damages  £2,740,  being  the 
difference  between  the  contract  price  and  the  market 
price  on  January  31.  The  defendants  contended  that, 
the  performance  of  the  contract  having  become  im- 
possible, they  liad  not  committed  a  breach  ;  and  they 
further  contended  that,  if  they  were  liable,  the  proper 
measure  of  damages  was  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  end  of  Decem- 
ber, on  which  basis  they  paid  £750  into  Court  whilst 
denying  liability.  At  the  conclusion  of  the  arguments 
his  Lordship  reserved  judgment. 

Nt.  Joseph  Walton,  Q.C.,  and  Mr.  F.  W.  Hollams 
appeared  for  the  plaintiffs  ;  Mr.  Bray,  Q.C.,  and  Mr. 
Edward  Bray  for  the  defendants. 

Mil.  JusnCB  Mathbw  delivered  judgment,  and, 
after  stating  the  facts,  said  that  the  argument  for 
the  plaintiffs  was  that  the  contract  was  an  absolute 
contract  to  load  a  cargo  in  January,  and  that  there 
was  therefore  an  implied  warranty  that  the  ship  should 
be  fit  to  take  a  cargo  on  board  at  that  time  ;  that  the 
defendants  had  taken  the  risk  of  the  ship's  not  being 
able  to  do  so,  and  must  pay  damages  for  the  breach  of 
contract.  The  principle  for  which  the  plaintiffs  con- 
tended was  to  be  found  in  many  cases,  the  most  recent 
being  *'  Ashmore  v.  Cox  "  (4  Com.  Cas.,  48, 
[1899]  1  Q.B.,  436).  For  the  defendants  it  was 
urged  that  any  such  warranty  was  unreasonable, 
and  oaght  not  to  be  implied.  Both  parties, 
it  was.  argued,  assumed  that  the  ship  4rould  be 
fit  to  fulfil  her  engagement,  and  therefore  there  was 
an  implied  condition,  it  was  said,  l^  which  the  defend- 
ants were  excused  if  the  performance  of  the  contract 
was  rendered  impossible  by  a  sea  peril.  His  Lordship 
read  a  passage  from  the  judgment  of  Mr.  Justice  Black- 
bum  in  '*  Taylor  v.  Caldwell  "  (3  B and  S.,  at  p.  838), 
which  stated  the  principle  applicable  to  this  case,  and, 
continuing,  said  that  in  his  opinion  the  defendants' 
contention  was  right,  and  that  under  the  circumstances 
the  contract  was  at  an  end,  it  having  become  impossi- 
ble to  perform  it,  and  that  a  condition  ought  to  be 
implied  that  in  the  circumstances  which  had  happened 
neither  party  ought  to  be  bound.  It  was  further  con- 
tended for  the  plaintiffs  that  such  an  implication  was  not 
reasonable  in  this  case  having  regard  to  clause  5 
of  the  contract,  which  contained,  it  was  said,  the  sole 
conditions  on  which  the  contract  was  not  to  be  binding. 
That  clause  provided  that,  in  case  of  prohibition  of 
export,  blockade,  or  hontilities  preventing  shipment,  the 
contract  or  any  unfulfilled  part  thereof  was  to  be  Can- 

*R«portod  by  F.  O.  Robimaon,  Ssq.,  6arrister-at*L(aw. 


celled.  It  was  said  that,  there  being  that  express  pro- 
vision, no  additional  condition  ought  to  be  implied.  A 
similar  argument  was  urged  in  *'  Jackson  v.  Union 
Marine  Insurance  Company  ''  (L.R.,  10  C.P.,  125).  The 
expressed  and  the  implied  stipulations  were,  however, 
not  repugnant  to  each  other,  and  the  implied  stipulation 
applied  to  a  different  stage  of  the  transaction  from  that 
dealt  with  by  clause  5.  There  had  been  a  prolonged 
argument  as  to  the  measure  of  damages.  It  was  not 
necessary  now  to  decide  that  point,  but  his  Lordship 
expressed  the  opinion  that  the  plaintiffs'  contention  was 
not  tenable.  Having  regard  to  the  decision  in  *'  Roth 
V.  Taysen  "  (1  Com.  Cas.,  240,  306),  the  plaintiffs 
were  bound  to  mitigate  the  loss  by  acting  as  reason- 
able men  of  business,  and  it  appeared  that  they  could 
have  got  another  cargo  in  December  for  less  than  the 
price  which  woqld  have  been  payable  at  the  end  of 
January.  There  would  be  judgment  for  the  defendants, 
with  costs. 

[Solicitors— Hollams,    Sons,  Coward,  and  Hawkiley  ; 
Tilleards.] 


Q.B.  Div.       )  1900. 

(Wright,  J.)     ]  May  7. 

IN  BE  HAKBISON.* 

Bankruptcy— Void  settlements — Payment  of  pre- 
miums on  life  policies — Death  of  bankrupt — 
Bankruptcy  Act,  1883,  sec.  47. 


This  was  an  application  by  the  trustee  in  bankruptcy 
of  Cartmell  Harrison  claiming  a  declaration  that  two- 
fifths  of  the  moneys  payable  under  certain  policies  on 
the  life  of  the  bankrupt,  or  at  any  rate  all  premiums 
paid  by  the  bankrupt  to  keep  on  foot  the  policies 
between  1889  and  1895,  and  two-fifths  of  the  premioms 
paid  by  him  between  1895  and  1899  in  respect  of  the 
same  policies,  were  volantary  settlements  of  the  pro- 
perty of  the  bankrupt  within  the  meaning  of  section  47 
of  the  Bankruptcy  Act,  1883,  and  void  against  him  (the 
trustee)  accordingly  in  the  following  circumstances  : — 
In  1877  Mr.  Cartmell  Harrison  executed  a  post-nuptial 
settlement  by  which  certain  policies  of  insurance  on 
his  own  life  became  vested  in  trustees  for  the  benefit 
of  members  of  his  family  as  he  might  appoint.  There 
was  no  covenant  or  other  provision  for  payment 
of  the  premiums.  In  1895,  on  the  marriage  of  a 
daugbter^  Mr.  Harrison  appointed  for  her  benefit  three- 
fifths  of  the  interest  in  the  policies  ;  but  again  there 
was  no  provision  made  for  keeping  up  the  policies. 
He  continued  to  pay  the  premiums  until  his  bankruptcy, 
which  occurred  in  November,  1899,  and  was  followed  in 
two  days  by  his  death.  The  Bankruptcy  Act,  1883,  section 
47,  enacts  that  *'  any  settlement  of  property,  not  being  a 
settlement  made  before  and  in  consideration  of  marriage, 
or  made  in  favour  of  a  purchaser  or  encumbrancer  in  good 
faith  and  for  valuable  consideration  .  .  .  shall,  if  the 
settlor  becomes  bankrupt  within  two  years  after  the  date 
of  the  settlement,  be  void  against  the  trustee  in  the 
bcmkruptcy,  and  shall,  if  the  settlor  becomes  bankrupt 
at  any  subsequent  time  within  ten  years  after  the  date 
of  the  settlement,  be  void  against  the  trustee  in  the 
bankruptcy,  unless  the  parties  claiming  under  the  settle- 
ment can  prove  that  the  settlor  was  at  the  time  of 
making  the  settlement  able  to  pay  all  his  debts  without 
the  aid  of  the  property  comprised  in  the  settlement." 
It  was  agreed  that  the  appointment  to  the  daughter  on 
her  marriage  in  1895  made  the  settlement  one  for 
valuable  consideration  to  the  extent  of  the  three-fifths 
appointed  to  her  ;  and  it  was  admitted  that  the  parties 
claiming  under  the  settlement  could  not  prove  that  the 
settlor  (Cartmell  Harrison)  was  solvent  in  1889. 

^Reported  bj  U,  L.  FRASXlt,  Ew}.,  Barrifter-At-Lsw. 
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Mr.  Mair  Maokeniie  and  Mr.  Wbinney  appeared  for 
the  trostee  in  bankraptcy  ;  Mr.  Reed,  Q.C.,  and  Mr. 
O.  L.  Clare  appeared  for  the  trustee  of  the  settlement. 

Mb.  Justice  Wkioht  said,— The  qaestion  is  whether 
for  the  purposes  of  section  47  of  the  Bankruptcy  Act, 
1883,  Mr.  Cartmell  Harrison's  payments  of  the 
premiums  on  the  settled  policies,  during  the  ten  years 
before  his  bankruptcy,  ought  to  be  regarded  as  volun- 
tary settlements,  either  of  the  premiums  paid  or  of  so 
much  of  the  value  of  the  policies  as  those  payments  may 
be  supposed  to  have  produced.  The  contentions  of  the 
respondent,  as  I  understand  them,  are  that  the  only 
settlement  was  the  original  settlement  made  in '1877, 
more  than  the  ten  years  before  the  bankruptcy  ;  that 
the  annoal  payments  of  the  premiums  did  not  increase 
the  sum  which  was  to  become  payable  on  the  death,  and 
which  was  the  subject  of  the  settlement,  but  were 
merely  performances  at  the  condition  on  which  the 
continuance  of  the  liability  of  the  insurance  company 
depended  ;  and  that,ev8n  if  the  payment  of  the  premium 
in  any  year  can  be  regarded  as  a  settlement  at  all,  it 
was  a  settlement  only  of  the  amount  of  the  premium 
itself  and  not  of  any  part  of  the  value  of  the  policies. 
It  seems  however  to  be  plain  that  the  payment  of  the 
premiums  is  part  of  the  consideration  for  the  insurance 
(see  '*  Dalby  v.  India  and  London  Life  Assurance 
,  Company,"  15  O.B.,  365),  and  the  payment  of  each 
part  of  the  consideration  is  pro  tanto  a  purchase  of  the 
right  to  the  amount  insured,  and,  being  paid  for  the 
purpose  of  acquiring  or  securing  the  settled  fund  and 
so  converted  into  a  portion  of  the  settled  fund,  seems 
to  be  a  fresh  settlement  from  time  to  time  as  the  pay- 
ments are  made.  The  payment  of  the  premiums 
transfers  the  money  from  the  settlor  as  the  con- 
sideration for  the  settled  fund  continuing  to  exist.  I 
cannot  see  any  difference  in  this  respect  between  pay- 
ment of  the  premiums  on  an  old  policy  and  the  pay- 
sMnt  of  a  premium  for  a  new  policy.  In  either  case 
the  payment  of  the  premiums  upon  a  settled  policy 
seems  in  effect  either  to  be  a  settlement  of  the  premiums 
paid  or  a  settlement  of  what  is  produced  by  the  pay- 
ment of  it  ;  and  the  only  remaining  question  is  which 
of  these  two  settlements  it  should  be  considered  to  be. 
It  seems  to  me  that  the  thing  whioh  is  settled  is  not  the 
premium  paid,  but  the  fund  or  result  which  is  produced 
by  it  ;  and  that  the  section  undoes  in  favour  of  the 
trustee  in  bankruptcy, not  the  payment  of  the  premiums, 
bat  the  alienation  from  the  settlor's  estate  of  what- 
ever it  is  that,by  paying  the  premiums  for  the  purposes 
of  the  settlement,  he  has  assured  to  the  voluntary 
ceMui  que  trust— vad  that  is,  not  the  amount  of  the 
premium,  but  the  benefit  resulting  from  the  pajrment  of 
it.  Hie  case  seems  t6  me  to  be  the  same  in  substance 
as  if  the  money  paid  as  premiums  had  been  invested  in 
buying  the  reversion  of  an  estate  for  the  benefit  of  the 
volunteer.  In  that  case  the  trustee  in  the  settlor's 
bankruptcy  would,  I  suppose,  take  not  the  price  at 
which  the  reversion  was  bought,  but  the  reversion, 
which  may  be  muoh  more  valuable  than  the  price  paid 
for  it,  but  which,  and  not  the  price  paid,  is  in  the  case 
sapposed,the  property  which  at  the  time  of  the  accrual 
of  the  trustee's  title  is  vested  in  the  volunteer  by  virtue 
of  the  settlement  and  but  for  the  settlement  would 
have  been  vested  in  the  bankrupt.  This  it  is  which  the 
section  gives  back  to  the  bankrupt,  and  through  him  to  his 
trustee  in  bankruptcy.  It  is  admitted  by  the  trustee  in 
bankruptcy  that  so  much  of  the  value  of  the  policies 
as  represents  three- fifths  of  the  premiums  paid  before 
1895  must  be  regarded  as  settled  in  1895  for  valuable 
consideration,  lliere  must  be  a  declaration  that  the 
trustee  in  bankruptcy  is  entitled  to  so  much  of  the 
value  of  the  policies  as  represents  the  premiums  paid 
during  the  ten  years  before  the  bankruptcy,  after 
deduetion  of   so   much   of   that    value    as   represents 


premiums  paid  between   the  commencement  of   the  ten 
years  and  the   appointment   in   1895.    If   the  amounts 
cannot  be  agreed  there  must  be  an  inquiry. 
[Solicitors— Harrison  and  Powell ;  Black  and  Moss.] 


Court  of  Appeal  (Lindley,    M.B.,)  1900. 

Rigby  and  Collins,  L.JJ.)  j  May  9. 

BABBON  V.    WILLIS.* 

Solicitor — Daties — Fiduciary    relation — Solicitor 
and  client — Gift  by  client — ^Abtience  of  inde- 
pendent advice. 
Decision  of  Cozens-Uardy,   J.   (15  Tlie  Timts 

L.B.y  469)y  reversed. 


This  was  an  appeal  against  a  decision  of  Mr.  Justice 
Cozens-Hardy's  (reported  in  Tlie  Times  of  July  7  last  and 
in  15  The*  Times  L.R.,  469).  The  case  was  one  of 
interest  and  Importance  to  solicitors.  Tlie  plaintiff , Mrs. 
Annie  Butler  Barron,  the  wife  of  Mr.  William  Barron, 
and  formerly  Mrs.  Joseph  Willis,  sought  to  rectify  or  set 
aside  a  deed  executed  b^  her  in  1891.  In  October,  1889, 
the  plaintiff  was  married  to  Mr.  Joseph  Willis.  He  was 
the  enly  son  of  Thomas  Willis,  who  died  in  April, 
1890,  having  appointed  his  widow,  Ann  Willis,  his 
executrix  and  sole  residuary  legatee.  On  December  29, 
1890,  a  deed  was  executed  which  was  made  between 
Ann  Willis  of  the  first  part,  Joseph  Willis  of  the  second 
part,  the  plaintiff  (then  his  wife)  of  the  third  part,  and 
the  defendants  Nicholas  Willis,  Issac  Dunn,  and  William 
Moore  Skinner  of  the  fourth  part.  It  contained  a  recital 
that  the  property  of  Thomas  Willis  consisted  of  the 
particulars  mentioned  in  the  first  three  schedules,  and 
that  the  property  mentioned  in  the  fourth  schedule 
belonged  to  Josefji  Willis.  There  was  a  further  recital 
that  Ann  Willis  believed  that  it  was  her  late  husband's 
intention  to  revoke,  or  partially  revoke,  his  will  and  to 
dispose  of  his  property  in  favour  of  his  widow  and  son, 
and  that,  with  a  view  to  carnring  out  in  some  measure  the 
wishes  of  the  testator  and  also  with  the  object  of 
making  provision  for  Joseph  Willis  and  his  wife  and  any 
future  wife  and  the  lawful  issue  of  Joseph  Willis, 
it  had  been  agreed  between  Ann  Willis  and  Joseph 
Willis  by  way  of  family  arrangement  that  the  properties 
mentioned  in  the  schedules  should  be  settled  in  manner 
thereinafter  expressed.  The  trusts  were  during  the  joint 
lives  of  Ann  Willis  and  Joseph  Willis  to  pay  him  £100  a 
year,  subject  thereto  to  pay  the  income  to  Ann  Willis 
during  her  life,  and  subject  thereto  there  was  a  protected 
life  interest  given  to  Joseph  Willis,  and  after  his  death 
the  trust  was  for  the  widow  of  Joseph  Willis  during  her 
life,  with  subsequent  trusts  in  favour  of  the  children  or 
issue  of  Joseph  Willis,  and  in  default  of  issue  a  general 
power  of  appointment  by  deed  was  given  to  Joseph  Willis 
end  the  plaintiff  jointly,  and  subject  thereto  a  general 
power  of  appointment  by  deed  was  given  to  the  survivor, 
and  subject  thereto  the  property  was  settled  in  trust  as 
to  one  half  for  Nicholas  Willis  and  as  to  the  other  half 
for  Frederick  Herbert  Skinner,  son  of  the  defendant 
William  Moore  Skinner,  absolutely.  Nicholas  Willis  was 
a  cousin  of  Joseph  Willis,  and  Frederick  Herbert  Skinner 
was  a  great  friend  of  Joseph  Willis,  and  was  then  under 
21  years  of  age.  In  the  year  1891  differences  arose 
between  Joseph  Willis  and  his  wife  mainly,  if  not  en- 
tirely, by  reason  of  the  intemperate  habits  into  which 
he  had  fallen.  On  Octol^er  3,  1891,  a  deed  was  exe- 
cuted by  Joseph  Willis,  the  plaintiff  (his  wife),  and 
Ann  Willis.  Tliis  deed  contained  a  recital  that  the  deed 
of  1890  did  not  in  all  respects  carry  out  the  wishes  of 
the  parties  to  the  family  arrangement,  and  that  it  had 
been  agreed  that  for  the  purpose  of  varying   the   trusts 
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of  the  same  deed  aad  of  folly  carrying  oat  the  inten- 
tion of  the  parties  the  deed  now  being  stated 
should  be  executed,  Ann  Willis  concurring  therein 
to  show  her  assent  to  the  same  ;  and  the  deed 
provided,  first,  that  the  provision  for  the  widow  of 
Joseph  Willis  during  his  life  should  be  read  and  con- 
strued as  a  prevision  only  for  the  benefit  of  the 
widow  so  long  only  as  she  should  remain  the  widow 
of  Joseph  Willis,  and  that  the  words  '*  after  the 
decease  of  the  survivor  "  should  be  read  and  con- 
strued as  "  after  the  decease  of  the  survivor  or 
the  marriage  of  the  widow  "  ;  and  by  the  same 
deed  Joseph  Willis  and  the  plaintiff,  in  exercise  of 
the  joint  power  of  appointment  vested  in  them  in 
case  of  failure  of  issue,  appointed  that  the  trust  funds 
should  be  held  in  trust  for  such  person  and  in' such 
manner  as  Joseph  Willis  alone  should  by  deed  appoint, 
and  in  default  of  appointment,  and  so  far  as  no  such 
appointment  should  extend,  then  (excluding  the  power 
of  appointment  by  the  widow  of  Joseph  Willis)  upon 
the  trusts  deolared  by  the  principal  d(»ed  of  1890. 
Joseph  Willis  died  intestate  and  without  issue  in  Septem- 
ber, 1993.  By  a  deed  dated  August  2,  1894,  and 
made  between  the  plaintiff  of  the  first  part,  Ann  Willis 
of  the  second  part,  Frederick  Herbert  Skinner  of  the  third 
part,  and  Nicholas  Willis,  Issac  Dunn,  and  William  Moore 
Skinner  of  the  fourth  part,  after  an  accurate  recital  of 
the  effect  of  the  deeds  of  1890  and  1891,  and  a  recital 
that  it  had  been  agreed  by  way  of  f  anuly  arrangement  that 
such  further  modification  of  the  trusts  as  was  therein- 
after contained  sheuldbe  executed,  it  was  witnessed  and 
it  was  thereby  agreed  and  declared,  and  particularly 
Ann  Willis,  Nicholas  Willis,  and  Frederick  Herbert 
Skinner  thereby  agreed,  declared,  and  directed  that  the 
direction  contained  in  the  settlement  for  payment  or 
application  of  the  income  of  the  trust  funds  to  or  for 
the  benefit  of  the  widow  of  Joseph  Willis  daring 
her  life  should  have  full  foroe  and  effect,  and  that  that 
income  should  be  paid  to  the  plaintiff  during  her  life  in 
the  same  manner  as  if  Clause  1  of  the  modification 
deed  of  1891  had  not  been  inserted  therein,  and  in  all 
other  respects  the  deeds  of  1890  and  1891  should  be  and 
were  thereby  confirmed.  All  the  three  deeds  of  1890, 
1891,  and  1894  were  prepared  by  Mr.  Skinner  as 
solicitor,  with  the  assistance  of  counsel.  Mrs.  Ann 
Willis  died  in  April,  1897.  In  November,  1897,  the 
plaintiff  married  her  present  husband,  Mr.  Barron,  and 
on  February  22,  1898,  this  action  was  commenced, 
claiming  a  declaration  that  the  deed  of  1891  was  not 
binding  on  the  plaintiff  so  far  as  it  purported  to  deprive 
her  of  the  general  power  of  appointment  given  to  her 
by  the  deed  of  1890  ;  a  declaration  that  the  deed  of 
1894  was  not  binding  on  her  so  far  as  it  confirmed  the 
deed  of  1891 ;  and  rectification  of  the  same  deeds  so  far 
as  necessary.  Mr.  Skinner  purchased  the  reversionary 
interest  of  his  son  in  one  moiety  of  the  property. 
The  facts  above  set  forth  were  stated  by  the  learned 
Judge  in  his  judgment  to  be  undisputed.  And  he  said 
that  upon  the  evidence  he  had  arrived  at  the  following 
conclusions  with  regard  to  the  facts  which  were  in  dis- 
pute : — In  the  first  place,  he  thought  that  Joseph  Willis 
and  his  mother,  Ann  Willis,  were  both  desirous  that  the 
property  which  oame  from  them  should  not  go  to  **  a 
strange  man,"  by  which,  of  course,  was  meant  a  second 
husband  of  the  plaintiff,  or  to  any  member  of  her  family, 
and  this  desire  was  made  known  to  the  plaintiff.  She 
did  not  deem  this  desire  unreasonable  or  improper,  and 
she  consented  to  give  effect  to  it.  Joseph  Willis  and 
his  mother  thought  that  the  deed  of  1890  did  not,  in 
respect  to  those  matters,  give  effect  to  their  real  inten- 
tions, though  those  intentions  had  not  been  communicated 
to  Mr.  Skinner.  He  was  angry  at  the  suggestion  that 
there  was  any  mistake  on  his  part,  and  unwilling  that 
the  deed  should  be  modified.    In  the   second   place  his 


Lordship  thought  the  deed  of  1891  was  in  substance  a 
transaction  between  the  plaintiff  and  her  husband.  In 
the  third  place,  he  thought  the  nature  and  effect  of 
the  deed  of  1891  were  explained  to  the  plaintiff  on 
September  30, « 1891,  and  again  on  October  3,  when 
it  was  executed  by  her  and  her  husband,  and  that 
on  that  occasion  Mr.  Skinner  suggested  that  both  of 
them  should  go  to  some  other  solicitor.  In  the  fourth 
place,  he  thought  the  deed  of  1894  was  most  caiefally 
explained  to  the  plaintiff  before  its  execution,  and  he 
believed  that  she  understood  its  effect,  althoagh  she  had 
now  brought  herself  to  believe  that  it  was  never  ex- 
plained to  her  and  that  she  never  nnderstood  it.  In  the 
fifth  place  his  Lordship  thought  that  Mr.  Skinner  did  act 
as  the  plaintiff's  solicitor  in  the  matter  of  the  1894 
deed,  which  was  not  complained  of,  but  that  he  did  not 
act  for  her  in  the  matter  of  the  1891  deed.  Whether  at 
that  time  the  relation  of  solioitor  and  client  existed 
between  the  plaintiff  and  Mr.  Skinner  was  a  matter  of 
more  doubt,  but  on  the  whole  he  was  not  satisfied  that 
Mr.  Skinner  did  act  as  her  solicitor  until  long  after  the 
execution  of  the  deed  of  1891.  In  the  sixth  place  his 
Lordship  thought  that  no  ease  had  been  made  for 
setting  aside  or  rectifying  the  deed  of  1891,  unless  it 
could  be  impeached  on  the  ground  of  some  fiduciary  rela- 
tion. And  on  the  whole  his  Lordship  came  to  the  con- 
clusion that  the  plaintiff's  claim  had  failed,  and  he  dis- 
missed the  action. 

The  plaintiff  appealed. 

Mr.  Hughes,  Q.C.,  and  Mr.  Ashton  Cross  were  for 
the  plaintiff  ;  Mr.  Astbury,  Q.C. ,  and  Mr.  F.  S.  Stokes 
for  the  defendant  N.  Willis  ;  Mr.  F.  A.  Milne  for  the 
defendant  Dunn  ;  and  Mr.  Eve,  Q.C,  and  Mr.  Austen 
Cartmell  for  the  defendants  W.  M.  Skinner  and  F.  H. 
Skinner. 

The  Court  allowed  the  appeal. 

The  Master  of  the  Rolls  said  that  the  case  was  an 
important  and  difficolt  one.  Itr  had  occupied  a  long 
time,  but  he  could  not  say  that  any  time  had  been 
unnecessarily  consumed.  The  case  was  important 
because  it  was  very  near  the  line.  The  principles  of 
law  were  well  settled,  though  the  application  of  them 
was  difi&cult.  The  question  was  whether  Mr.  W.  M. 
Skinner  stood  in  such  a  confidential  relation  to  the 
plaintiff  in  these  transactions  as  made  it  his  daty  to  see 
that  she  had  independent  advice.  His  Lordship  made 
no  reflection  on  Mr.  Skinner,  nor  said  that  he  did  not 
act  with  perfect  honesty.  But  on  a  consideration  of 
the  facts  his  Lordship  thought  it  impossible  to  say  that 
%  eonfidential  relation  did  not  exist  between  the  plain- 
tiff and  Mr.  Skinner.  Under  the  deed  of  1890  he  was 
a  trustee  for  the  plaintiff  as  much  as  for  any  other  of 
the  persons  interested.  Under  that  deed  his  position 
was  one  of  difficulty  and  delicacy,  not  only  because  he 
was  a  trustee,  but  because  his  own  son  took  a  benefit 
under  the  deed.  Before  the  deed  of  1891  was  executed 
the  plaintiff  had  consulted  Mr.  Skinner  about  her  posi- 
tion. In  the  latter  part  of  the  summer  of  that  year 
there  was  some  unpleasantness  between  her  and  her 
husband.  He  and  his  mother  appeared  to  have  desired 
that  the  deed  of  1890  should  be  altered,  and  they 
naturally  consulted  Air.  Skinner.  The  plaintiff  was 
told  that  they  desired  to  have  some  alterations 
made,  and  his  Lordship  was  satisfied  that  the  plaintiff 
knew  that  it  was  intended  to  cut  down  her  life  interest- 
to  an  interest  during  widowhood,  and  that  her  power  of 
disposition  was  to  be  cut  down.  She  knew  that  her 
husband  was  to  have  some  power  of  disposing  of  the 
property.  Whether  she  knew  that  her  power  of  disposi- 
tion was  to  be  taken  away  altogether  was  more  obscure . 
It  was  left  to  Mr.  Skinner  to  carry  oat  these  inten- 
tions. There  were  different  ways  of  doing  this.  What 
was  his  duty  to  the  plaintiff  in  the  matter  ?  She  said 
that  she  trusted  him  to  carry  it  oat  properly.    He  did  to 
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m  certain  ezteot  suggest  that  she  should  go  to  another 
solicitor,  but  he  did  not  explain  to  her  her  real  position. 
He  never  gave  her  the  advice  that  the  proposed  deed 
was  so  adverse  to  her  interests  that  she  ought  not  to 
execute  it  without  independent  advice.  He  set  too  low 
a  standard  of  his  duty.  It  was  contended  that  he  was 
merely  carrying  out  a  previous  bargain  between  the 
parties.  Considering  his  position  it  was  impossible  to 
a^ept  that  view.  He  did  not  rise  to  the  occasion 
or  appreciate  the  extreme  delicacy  of  his  position. 
He  did  not  explain  to  her  the  loss  which  abk  would 
suffer  by  the  deed,  and  she  did  not  realise  it.  The  rule 
which  governed  such  cases  was  well  settled.  It  was 
f  oimded  on  a  knowledge  of  hnman  nature  and  was  in- 
tended to  prevent  the  very  misohief  which  arose  in  euch 
a  case  as  the  present.  As  to  the  deed  of  1894,  she  by 
it  confirmed  the  deed  of  1891  without  having  indepen- 
dent advice,  and  the  confirmation  could  not  bind  her. 
The  defendant  Nicholas  Willis,  being  a  volunteer,  had 
no  equity  to  nrevent  the  setting  aside  of  the  deed  of 
1891.  Mr.  Justice  Cosens-Hardy  had  not  attributed 
sufficient  importance  to  the  confidential  relation  which 
existed  between  the  plamtiff  and  Mr.  Skinner  in  1891, 
and  he  had  overrated  her  admission  that  she  did  not 
employ  Mr.  Skinner  as  her  solicitor.  The  appeal  must 
be  allowed  and  the  declarations  for  which  the  plaintiff 
asked  made. 

LOBD  JUSTICB  RiGBT  delivered  judgment  to  the  same 
effect,  in  the  course  of  which  he  said  that,  assuming 
that  the  effect  of  the  deed  of  1891  was  fully  explained 
by  Mr.  Skinner  to  the  plaintiff,  that  was  not  enough. 
8he  was  entitled  to  independent  advice.  The  rule  of 
law  was  that  a  person  who  entered  into  a  transaction 
which  had  the  result  of  benefiting  the  solicitor  who  acte<l 
in  it  was  not  bound  by  it,  unless  he  had  independent 
advice.  It  was  plain  that  the  plaintiff  had  no  such 
advioe.  liar.  Skinner  gave  her  in  explanation  of  the 
deed,  but  that  was  entirely  beside  the  mark. 

LoBD  JusTicv  Colli !7S  gave  a  similar  judgment. 

[Solicitors— Wynne-Baxter  and  Keeble,  for  Beldon 
and  Aokiayd,  Bradford ;  Sismey  and  Sismey,  for 
Skinner,  Son,  and  Church,  Sunderland ;  Patersons, 
Snow,  and  Co.,  for  Ranson,  Nelson,  and  Maling,  Sun- 
derland.] 
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PABDOB  V.  PABDOE.* 


Waste— Tenant  for  life  —  Timber— Will-— Con- 
struction. 
A  testator  gave  his  wife  (the  tenant  for  life) 
**  fall  and  absolute  control  "  over  all  his  property 
during  her  life ;  lield  that  these  words  did  not 
enable  her  to  commit  waste. 


This  was  an  action  for  waste.  The  question  was 
whether  the  defendant,  who  was  tenant  for  life  in  posses- 
sion of  certain  estates  in  Shropshire,  was  entitled  to 
cut  timber  and  apply  the  proceeds  of  sale  thereof  to  her 
own  use.  Hie  estates  in  question  belonged  to 
the  late  Mr.  George  Pardee  in  fee  simple.  By  his 
will,  dated  in  1879,  he  gave  all  his  real  and 
personal  estate  whatsoeTer  and  wheresoever  and 
over  which  he  might  have  any  power  of  disposi- 
tion by  will  unto  and  to  the  use  of  his  .wife, 
the  defendant,  Mary  Elizabeth  Pardee,  during  har  life, 
and  after  her  decease,  subject  to  the  payment  of  his 
debts,  funeral  and  testamentary  expenses,  and  the 
legaoies  thereinbefore  given,  the  testator  gave  all  his 
real  estate  and  all  the   residue   of   his   personal  estate 

*Beportsd  bf  O.  A.  Bnnnir.  Esq.,  Banist«r-at*Lsw. 


unto  and  to  the  use  o^  his  brother  Frederick  Pardee,  if 
living  at  his  decease,  and  the  testator  appointed  his 
said  wife  his  sole  executrix  and  gave  her  full  and 
absolute  control  over  all  his  property  during  her 
life.  The  testator  died  on  November  29,  1884, 
during  the  lifetime  of  Froderiok  Pardee.  Frederick 
Pardee,  by  his  will  dated  in  1887.  devised 
all  the  resl  estate  of  which  he  had  power 
to  dispose  under  the  will  of  his  brother  (subject, 
inter  alia,  to  the  life  estate  therein  of  the  defendant) 
to  the  use  of  his  son,  the  plaintiff  Georg^  Owen 
Pardoe,  during  his  life  without  impeaohment  of  waste, 
and  after  his  decease-  to  the  use  of  his  flrst  and  other 
sons  successively  according  to  seniority  in  tail  with 
remainders  over.  Frederick  Pardoe  died  on  Decem- 
ber 20,  1892,  and  his  will  was  duly  proved  by  his 
executors.  The  plaintiff  alleged  that  tiie  defendant,  Mrs. 
Pardoe,  claimed  to  be  entitled  to  cut  and  sell  timber 
and  timber-like  tiees  on  the  estate  and  to  retain  the 
proceeds  thereof  for  her  own  use  and  benefit,  not- 
withstanding that  by  the  will  of  her  late  husband 
she  was  not  dispunishable  for  waste  ;  and  that  she  had 
in  fact  from  time  to  time  cut  and  sold  considerable 
quantities  of  timber  and  timber-like  trees  snd  applied 
the  proceeds  for  her  own  use  and  benefit.  The  plaintiff 
claimed  certain  declarations  and  consequential  relief.  The 
defendant  admitted  that  she  had  on  several  occasions  out 
timber  on  the  estate,  but  alleged  that  she  had  laid  out 
the  proceeds  of  sale  of  such  timber  in  repairs  on  the 
estate,  and  she  claimed  to  be  entitled  to  cut  timber  in 
a  due  coarse  of  management  of  the  estates. 

Mr.  Butcher,  Q.O.,  and  Mr.  P.  M.  Walters  appcanxl 
for  the  phiintiff  ;  Mr.  Upjohn,  Q.C.,  and  Mr.  G.  E. 
Gruickshank  for  the  defendant. 

Mb.  Justice  Stiblino,  in  giving  judgment,  after 
stating  the  faets  of  the  ease,  said  that  all  the  Court  was 
now  asked  to  do  nas  to  make  certain  declarations  and  to 
grant  an  injunction.  The  first  question  was  whether 
the  defendant  was  made  impeachable  for  waste.  That 
was  a  question  of  construction.  The  testator  gave  his 
wife,  the  defendant,  **  full  and  abylute  eontroi  over 
all  his  property  during  her  life."  The  qnestion  was 
whether  that  enlarged  her  interest  under  the  will, 
and  in  his  Lordship's  opinion  it  did  not.  llie 
property  in  question  included  real  and  personal  estate. 
Where  there  was  a  gift  of  personal  property  for  life 
with  remainder  over,  the  intention  of  the  testator  was 
shown  that  the  property  should  pass  to  the  remainder- 
man. According  to  the  rule  in  **  Howe  v.  Lord  Dart- 
mouth," property  of  a  wasting  nature  must  not,  in  such 
a  case,  be  retained,  bat  must  be  sold,unless  it  appeared 
from  the  will  that  specific  enjoyment  by  the  tenant  for 
life  was  intended.  Thoagh  the  question  did  not  arise  in 
this  ease  with  reference  to  personal  estate,  it  might  be 
considered,  by  way  of  a  test,  what  was  the  testator's 
meaning  with  regard  to  the  personal  estate.  Would  the 
words  used  by  the  testator  enable  the  defendant  to  set 
aside  the  rule  in  '*  Howe  v.  Jjord  Dartmouth  "  ? 
In  his  Lordship's  opinion,  they  would  not.  They  only 
gave  the  defendant  wide  powers  of  management  and 
did  not  affect  the  nature  of  the  interests  given  by  the 
«yill.  It  was,  therefore,  incumbent  upon  the  defendant 
to  preserve  the  personal  property  in  such  a  way  as  not 
to  affect  the  rights  of  tenant  for  life  and  remainder- 
man. The  same  reasoning  applied  as  to  the  real  estate. 
The  words  did  not  enable  the  defendant  to  commit 
waste,  and  she  was  therefore  impeachable  for  waste. 
That  being  so,  it  was  proved  that  she  had  eat  oak 
trees  over  20  years  old,  which,  according  to  law, 
were  timber  trees,and  a  tenant  for  life  was  not  entitled 
to  cut  them  unless  authorised  by  the  will  to  do  so. 
Prifna  facie,  therefore,  she  had  committed  waste,  and 
the  boiaen  was  opon  her  to  shew  that  she  was  entitled 
to  do  so.    Two  defences  were  set  up.     First,  it  was 
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■aid  that  this  was  a  timber  estate  within  *  *  Hooy  wood 
V.  Honywood  '*  (L.R.,  18  £q.,  306)  and  **  Dashii^ood 
V.  Magniac  "  ([1891]  3  Ch.,  306).  In  the  former  case  Sir 
George  Jessel,  Blaster  of  the  Rolls,  said,  *'  Once  arrive 
at  the  fact,  of  what  is  timber,  the  tenant  for  life  impeach- 
able for  wafte  cannot  cut  it  down.  That  I  take  to  be  the 
clear  law,  with  one  single,  exception,  which  has  been 
established  principally  by  modern  authorities  in  favour 
of  the  owners  of  timber  estates— that  is,  estates  which 
are  cultivated  merely  for  the  produce  of  saleable 
timber,  and  where  the  timber  is  cut  periodically.  The 
reason  of  the  distinction  is  tlus,  that  as  cutting  the 
timber  is  the  mode  of  cultivation,  the  timber  is  not  to 
be  kept  as  part  of  the  inheritance,  but  part,  so  to  say, 
of  the  annual  fruits  of  the  land,  and  in  these  cases  the 
same  kind  of  cultivation  may  be  carried  on  by  the 
tenant  for  life  that  has  been  carried  on  by  the  settlor 
on  the  estate,  and  the  timber  so  cut  down  periodically 
in  due  course  is  looked  upon  as  the  annual  profits  of 
the  estate  and,  therefore,  goes  to  the  tenant  f oi  life . ' ' 
And  the  ground  of  the  principle  upon  which  this  was  based 
was  more  fully  explained  in  **  Dash  wood  v.  Magniac." 
What  his  Lordship  had  to  do  was  to  see  how  the  estate 
had  been  dealt  with  in  the  lifetime  of  the  testator. 
[He  dealt  with  the  evidence  on  that  point.]  It  was  to 
the  effect  that  the  trees  had  been  cut  at  random  and 
that  the  woods  had  not  been  worked  periodically.  The 
essence  of  a  timber  estate  was  that  there  should  be  a 
regular  course  of  cultivation.  Upon  the  evidence  there 
was  nothing  of  the  sort  during  the  life  of  the  testator. 
If  it  were  to  be  held  that  this  estate  was  a  timber 
estate  within  '*  Honywood  v.  Honywood,"  then  almost 
every  estate  in  England  might  be  a  timber  estate.  This 
estate  was,  in  his  Lordship's  opinion,  a  very  good 
example  of  what  was  not  a  timber  estate.  That 
defence  therefore  failed.  Tlien  it  was  said 
that  what  had  been  done  came  within  the  power 
of  management  conferred  by  the  will.  His  Lordship 
then  further  referred  to  the  evidence  as  to  what  had 
been  done  in  the  woods  on  the  estate,  and  came  to  the 
conclusion  that  the  defendant  had  not  treated  the 
woods  in  due  course  of  management  ;  she  had  de- 
stroyed the  timber  without  properly  cultivating  the 
underwood.  The  pUintiff  was  entitled  to  (1)  a  declara- 
tion that  the  defendant  was  not  dispuniihable  for 
waste  ;  (2)  a  declaration  that  she  was  not  entitled  to 
out  timber  and  timber-like  trees  except  in  due  course 
of  management  and  at  seasonable  i>eriods  for 
the  benefit  and  preservation  of  the  estate  ;  (3) 
a  declaration  that  the  defendant  was  liable 
to  account  for  the  proceeds  of  timber  and  timber-like 
trees  wrongfully  cut  down,  and  was  not  entitled  to 
apply  such  proceeds  for  her  own  use  and  benefit.  There 
would  be  no  injunction,  but  liberty  would  be  given  to 
apply  for  one  if  it  should  become  necessary. 

[Solicitors— Walters  and  Deverell,  for  the  plaintiff  ; 
Richard  White,  agent  for  Byrch  and  Cox,  for  the  de- 
fendant.] 


Q.B.  Div.  (Ridley   \  1900. 

and  Darling,  JJ.)    |  May  9. 

THB   ATTORNEV-OBNEBAL  AND  THE  MIDLAND    BAILWAY 
COMPANY.* 

Beyeaue — Stamp  duty — Company — Increase  of 
nominal  share  capital — ^Stamp  Act,  1891,  sec. 
113. 


This  was  a  special  case  stated  by  consent  upon  an  in- 
formation filed  by  the  Attomey-Qeneral  claiming 
from  the  Midland  Railway  Company  duty  and  penalties 
alleged    to   be   doe    by   reason   of   the  increase  of  the 
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nominal  share  capital  of  the  company  under 
the  authority  of  an  Act  of  Parliament  to  the 
aniount  of  £60,367,681  38.  6d.,  and  by  reason  of  the 
negleot  of  the  company  to  deliver  to  the  Coounissioners 
of  Inland  Revenue  a  statement  of  the  amount  of  such 
increase  within  the  period  of  one  month  after  the 
passing  of  the  Act  authorizing  the  same,  contrary  to 
section  113  of  the  Stamp  Act,  1891.  That  enactment 
provides  that**  in  case  of  any  increase  of  the  amount 
of  nominal  share  capital  of  any  corporation  or 
company,  whether  now  existing  or  to  be  hereafter 
formed,    being    authorized   by  any      .  Act,  a 

statement  of  the  amount  of  such  increase  shall 
be  delivered  by  the  corporation  or  company  to 
the  Commissioners  **  within  one  month  after  the 
passing  of  the  Act.  The  same  section  provides  that 
the  statement  shall  be  charged  with  an  ad  valorem  duty 
of  2s.  for  every  £100,  and  also  provides  for  the  pay- 
ment of  penalties  in  the  event  of  neglect  to  deliver 
the  statement.  By  an  Act  passed  on  August  6,  1897,  the 
Midland  Railway  Company  were  authorized  to  make 
Uie  following  alterations  in  their  stock  :— £342,600 
Midland  Railway  four  per  cent,  guaranteed  stock  was 
authorized  to  be  created  and  issued  to  the  Kettering, 
llirapston,  and  Huntingdon  Railway  Company  in  sub- 
stitution for  the  then  existing  four  per  eent.  guaranteed 
stock  of  the  company  ;  £26,000  Midland  Railway 
four  per  cent,  preference  stock  was  authorized  to  be 
created  and  issued  to  the  liquidators  of  the  same 
company  in  extinguishment  of  contingent  rent  payable 
to  the  company  ;  £960,000  new  stock  was  authorized  ; 
£3,899,121  6s.  four  per  cent,  consolidated  perpetual 
rent-charge  stock  was  authorized  to  be  consolidated  so 
as  to  amount  to  £6,238,694  guaranteed  stock, 
bearing  interest  at  the  rate  of  £2  10s.  per  cent, 
per  annum—an  increase  of  £2,339,472  16s.  ; 
£160,000  Sheffield  and  Rotherham  perpetual  pre- 
ferential stock  was  authorized  to  be  consolidated  so 
as  to  amount  to  £376,000  guaranteed  stock,  bearing 
interest  at  the  rate  of  £2  10s.  per  cent,  per  annum— an 
increase  of  £226,000  ;  £6,337,076  12s.  6d.  four  per 
cent,  consolidated  guaranteed  preferential  stock  was 
authorized  to  be  consolidated  so  as  to  amount  to 
£10,139,322  12s.  guaranteed  stock,  bearing  interest  at 
the  rate  of  £2  lOs.  per  cent,  per  annum— an  increase  of 
£3,802,246  19s.  6d.  ;  £29,048,191  16s.  four  per  cent, 
perpetual  preference  stock  was  extinguished,  and  in  lieu 
thereof  £46,477,106  16s.  two-and-a-half  per  cent, 
perpetual  preference  stock  was  created— an  in- 
crease of  £17,428,916  Is.  ;  and  ordinary  stock  (ex- 
isting and  authorized)  to  the  amount  of  £36,434,947  88. 
was  extinguished,  and  in  lieu  thereof  there 
was  created  £36,434,947  8s.  preferred  converted 
ordinary  stock,  entitled  to  a  dividend  at  the 
rate  of  £2  lOs.  per  cent,  per  annum,  and 
£36,434,947  8s.  deferred  converted  ordinary  stock 
—an  increase  of  £36,434,947  8s.  The  railway 
company  delivered  such  a  statement  as  is  re- 
quired by  section  113  with  reference  to  the 
£342,600  Midland  Railway  four  per  cent,  guaranteed 
stock,  the  £26,000  Midland  Railway  four  per  cent,  pre- 
ference stock,  and  the  £960,000  new  stock,  and  such 
statement  was  stamped  in  accordance  with  the  Act,  but 
they  refused  to  deliver  a  statement  with  reference  to 
the  remainder  of  the  increases  of  share  capital  autho- 
rized by  their  Act.  The  Commissioners,  however, 
claimed  duty  upon  the  whole  of  the  increases  of  share 
capital  amounting  to  £60,668,081  3s.  6d. 

'Jlie  Attobney-Oenebal  (with  whom  were  Mr.Danck- 
werts,  Q.C.,  and  Mr.  S.  A.  T.  Bowlatt)  contended  that 
in  the  case  of  each  stock  there  was  an  increase  of  the 
nominal  share  capital  of  the  company,  and  that  the  duty 
was  therefore  payable.  He  cited  **  Attorney- General  and 
Milford  Docki  Compsny  "  (69  L.T.,  463). 
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Sib  R.  Rvid,  Q.C.  (with  whom  were  Mr.  Asqirith, 
Q.C.,  and  Mr.  Loehnis),  for  the  defendants,  distin- 
gaished  **  Attoraey-General  and  Milford  Docks  Cora- 
pany  "  upon  the  ground  that  in  that  case  the  alteration 
of  capital  was  effected  in  order  to  make  persons  share- 
holders of  the  company  who  were  before  only  deben- 
ture-holders, and  that  there  was,  therefore,  in  that  case 
a  real  increase  in  the  share  capital  of  the  company.  He 
contended  that  section  113  did  not  apply  where  there  was, 
as  here,  no  real  addition  to  the  value  of  the  company's 
capital. 

The  CouBT  gave  judgment  for  the  Crown. 

Mb.  Justice  Ridley  said  that  he  did  not  find  that  sec- 
tion 113  required  the  interpretation  which  Sir  R.  Reid 
pat  upon  it.  **  Nominal  share  capital  ' '  meant  the  capital 
of  the  company  in  shares  computed  according  to 
the  figure  value  attached  to  the  ^shares.  An  in- 
crease of  the  nominal  share  capital  would  there- 
fore take  pUtee  if  the  figure  value  of  the  shares  was 
altered  from,  say,  £100  to  £200,  and  the  increase  of 
share  capital  so  effected  would  be  one  in  respect  of 
which  the  additional  duty  provided  for  by  section  113 
would  be  payable.  In  his  Lordship's  opinion  the  altera- 
tion in  the  stock  of  the  Midland  Railway  Company  antho- 
rized  by  their  Act  of  1897  did  amount  to  an  increase  of 
tlieir  nominal  share  capital,  and  the  duty  was  payable 
accordingly. 

Mb.  Ju.stice  Dablino  said  that  he  was  of  the  same 
opinion.  Sir  R.  Reid's  contention  amounted  to  this— that 
whereas  the  section  said,  *'  in  case  of  any  increase  of 
the  amount  of  nominal  share  capital,"  he  would 
read  it  as  if  it  ran  '*  any  real  increase,''  and  he 
said  that  what  happened  in  this  case  was  that  there  was 
only  a  nominal  increase  in  the  amount  of  the  nominal 
share  capital,  and  not  a  real  increase.  Suppose  the 
nominal  share  capital  stood  at  £50,000  and  a  rearrange- 
ment took  place  the  result  of  which  was  that  the  nomi- 
nal share  capital  stood  at  £76,000.  That  could  not 
happen  without  an  increase  of  the  amount  of  the  nomi- 
nal share  capital.  It  was  true  that  the  assets  of  the 
company  might  not  have  been  increased,  but  the  nomi- 
nal share  capital  was  undoubtedly  increased. 

[Solicitors— The  Solicitor  of  the  Inland  Revenue,  for 
the  Crown ;  J.  S.  Beale,  for  the  defendants.] 


1900. 
May  10. 


Coarv  of  Appeal  (A.  L.  Smith,  Vaughan  ) 
Williams,  and  Romer,  L.JJ.)         | 

OWEN  V.    LAVEBY.* 

Malicious  Prosecution— Maliciously  presenting 
bankruptcy  petition— Absence  of  reasonable 
and  probable  cause. 

This  was  an  application  for  a  new  trial  or  judgment 
in  an  action  tried  before  Mr.  Justice  Grantham  and  a 
special  jury,  reported  in  Tkt  Timet  of  March  27.  The 
action  was  brought  to  recover  damages  from  the  de- 
fendant for  maliciously  and  without  reasonable  and  pro- 
bable cause  presenting  a  bankruptcy  petition  against  the 
plaintiff.  The  facts  were  these  :— In  the  year  1895 
there  was  a  syndicate  called  the  Iberian  Mines 
Syndicate  (Limited),  which  was  working  some  mines 
in  Spain.'  By  a  resolution  passed  in  November,  1895, 
the  syndicate  appointed  the  plaintiff  Owen  to  be  its 
manager  in  Spain  at  a  certain  salary  and  also  at  an 
additional  remuneration  (if  the  syndicate  should  sell  its 
property  to  a  company  at  a  profit)  of  5  per  cent,  in  cash 
and  shares  of  such  profit  less  all  proper  deductions. 
By  a  resolution  passed  in  June,  1896,  the  syndicate 
decided  to  sell  its  property  to  a  company  formed  for 
the  purpose  of  buying  it,  and  entered  into  voluntary 
liquidation  and  appointed  the  defendant  Lavt^ry 
liquidator.    The   sale  to  the  new   company  was  duly 
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carried  out,  and  it  became  the  duty  of  the  defendant 
to  discharge  all  claims  on  the  syndicate.  He  received 
on  behalf  of  the  syndicate  £20,000  in  cash  from 
the  new  company  and  shares  in  the  new  com- 
pany of  the  face  value  of  £95,000.  In  May,  1897, 
the  plaintiff  received  1,500  shares  on  account 
of  his  claim  against  the  syndicate,  and  there  still 
remained  due  to  him  in  the  hands  of  the  defendant  a 
large  sum  exceeding, according  to  the  plaintiff  *»accoant, 
£4,000.  In  1898  the  defendant,  who  was  the  holder  of 
a  bill  of  exchange  for  £68  ISs.  4d.  accepted  by  the 
plaintiff,  sued  the  plaintiff  thereon,  and  obtained 
judgment  against  him  for  that  amount  on  March  7, 
1898.  On  March  18  the  defendant  served  a  bankruptcy 
notice  on  the  plaintiff  in  respect  of  the  judgment,  and 
on  April  5  he  presented  a  bankruptcy  petition  against 
the  plaintiff,  and  on  May  4  a  reeeiving  order  was  made. 
On  July  22  the  defendant,  as  liquidator,  submitted 
accounts  to  the  shareholders  of  the  syndicate,  and 
the  liquidation  was  concluded  and  the  syndicate  dis- 
solved. On  December  8  the  plaintiff  was  adjudicated 
bankrupt.  In  March,  1899,  the  Official  Reoeiver,  who 
had  been  appointed  trustee  in  the  bankruptcy,  assigned 
the  plaintiff's  claim  against  the  defendant  as  liquidator 
to  Mrs.  Owen,  the  wife  of  the  plaintiff.  She  brought 
an  action  against  the  defendant,  and  the  defendant 
settled  the  action  by  paying  her  £1,400.  A  portifn  of 
that  sum— vis. ,  £700— was  paid  to  the  Official  Receiver, 
who  paid  therewith  the  plaintiff's  debts  in  full.  Tlie 
adjudication  of  bankruptcy  and  the  receiving  erder 
were  thereupon  rescinded,  and  subsequently  the  pUin- 
tiff  brought  this  action,  alleging  that  the  defendant  had 
taken  the  bankruptcy  proceedings  maliciously  and  with- 
out reasonable  and  probable  cause. 

The  jury  found  a  verdict  for  the  plaintiff  for  £2,000 
damages,  and  the  learned  Judge  entered  judgment 
accordingly. 

The  defendant  appeaM. 

Mr.  McCall,  Q.C,  and  Mr.  Hobson,  for  the 
defendant,  contended  that  there  was  no  evidence  of 
malice  or  of  want  of  reasonable  and  probable 
cause.  The  motive  with  which  a  legal  act  was 
done  could  not  be  inquired  into.  Here  there  was  at 
date  of  the  bankruptcy  petition  a  valid  debt  due  from 
the  plaintiff  upon  which  the  defendant  had  a  legal  right 
to  issue  a  bankruptcy  notice  and  obtain  an  adjudicatipn  in 
bankruptcy  against  the  plaintiff,  under  section  4  of  the 
Bankruptcy  Act,  1883.  At  that  date  there  was  no  debt 
due  from  the  defendant  to  the  plaintiff  which  could  be 
legally  set  off  against  that  due  from  the  plaintiff  to  the 
defendant.  They  cited  **  Johnson  v.  Emerson  **  (L.R., 
6  Ex.,  829),  '*  King  v.  Henderson  "  ([1898]  A.O., 
720).  The  ^judication  had  only  been  set  aside  because 
the  creditors  had  been  paid  in  full. 

Mr.  Rawlinson,  Q.C,  and  Mr.  S.  H.  Emanuel, 
for  the  plaintiff,  read  a  letter  from  the  de- 
fendant showing  that  as  early  as  July,  1897, 
he  knew  that  a  large  sum  was  due  from  him 
to  the  plaintiff.  They  contended  that  the  purpose  of 
the  bankruptcy  proceedings  was  not  to  obtain  payment 
of  the  debt  but  to  prevent  the  plaintiff  from  establish- 
ing bis  claim  against  the  defendant  as  liquidator  of  the 
Iberian  Mines  Syndicate  (Limited). 

Lord  Justticb  A.  L.  Smith,  in  giving  judgment, 
said  that  there  was  no  reason  to  interfere  with  the 
verdict  and  judgment  of  the  Court  below.  It  was  clear 
that  the  jury  had  agreed  with  the  learned  Judge  that  the 
bankruptcy  proceedings  were  part  of  a  fraudulent 
scheme  to  prevent  the  plaintiff  from  getting  his  just  du^. 
His  Lordship  was  not  surprised  at  that  conclusion. 
That  in  an  action  the  gist  of  which  was  malice  the 
Court  would  not  take  npon  iUelf  to  say  that  the  verdict 
of  £2,000  was  excessive.  The  appeal  must  therefore  be 
dismissed, 
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Lord  Jubticb  Vauohan  Williams  coooaxred.  The 
mere  motive  with  which  a  legal  act  was  done  was  im- 
material, but  the  act  of  issuing  proceedings  in  bank- 
ruptcy for  porposes  foreign  to  the  legitimate  object  of 
the  bankraptcy  legislation  and  w  an  abuse  of  the  process 
of  the  Court  might  well  be  called  a  fraudulent  act. 
Such  an  act  had  two  of  the  essentials  of  an  actionable 
wrong,  being  malicious  and  without  reasonable  and 
probable  causa.  The  third  essential  was  not  wanting — 
viz.,  that  the  prooeedings  should  have  been  set  aside  ; 
for  it  was  not  necensary  that  they  should  be  set  aside 
on  the  ground  of  being  an  abuse  of  process.  The 
reason  why  it  was  necessary  that  the  proceedings  should 
have  been  set  aside  was  simply  because  it  was  unseemly 
that  there  should  be  in  existence  two  decrees  of  the 
Court  inconsistent  with  each  other.  Qiven  malice  and 
want  of  reasonable  and  probable  eanse  for  issuing 
process,  the  necessary  allegation  that  such  process  had 
been  set  aside  was  proved  if  the  process  was,  in  fact, 
set  aside.  It  was  not  necessary  to  show  that  it  ought 
never  to  have  been  issued.  The  adjudication  hisd  been 
set  aside  here,  and  therefore  the  act  of  the  defendant 
had  all  the  essentials  of  a  wrong. 

Lord  Jitsticb  Romer  delivered  judgment  to  the  same 
effect. 


Q.B.  Div.  (Ridley  snd>  1900. 

Darling,  JJ.)  ]  May  10. 

BEAUMONT  T.  BOWKRS  (0URVEYOR  OV  TAXEH).* 

Bcvenuc — Income-tax — Salary  of  public  servant 
— Deductions — Sums  chargeable  on  salary  by 
virtue  of  an  Act  of  Parliament — 16  and  17  Vict., 
0.  34,  sec.  2,  Sched.  E. 


This  was  a  case  stated  by  the  Commissioners  of  Inland 
Revenue.      The  appellant,  Mr.  Herbert  Beaumont,    was 
appointed  elerk  to  the  Guardians   of   the    Paor  of    the 
Wakefield  Union  and  the  Assessment   Committee    and 
School   Attendance  Conunittee   of   the   said   union    on 
Maroh  4,  1884,    a    date    prior   to  the   commencement 
of   the     Poor    Iaw     Officers'     Superannuation     Act, 
1896,  which     came   into     operation     from    and     im- 
mediately  after   the   29th   day   of   September,    1890« 
The   appellant  did    not   exercise   the   option   allowed 
to    him   as   such    officer   or   servant   by  signifying    in 
writing  to  the  aforesaid  authorities  witldn  three  months 
after   the    coromenoement    of    the    Aet,  in    pursuance 
of     section      15     thereof,     his      intention      not     to 
avail      himself     of     the     provisions     of     that    Act. 
He  was  assessed  to  the    income-tax   under    Schedule  B 
for  the  year  ended  April  5,  1899,  in   the  sum  of  £510, 
the  amount  of   his   salaries   as   clerk    to  the  Quardiana 
Assessment   Committee   and   School   Attendance   Com- 
mittee of  the   Wakefield    Union.    After   deducting   the 
sum  of  £221  for  expenses  borne  by  him  in  the  perform- 
ance of  the  duties  of  the  appointments  which  he  holds, 
duty  was  left  payable  on  the  net  sum  of  £289,which,  at 
8d.  in  the  pound,  amounts  to  £9  12s.  8d.  The  appellant 
claimed     that    the  assessment   was   excessive   by   the 
duty     on   a   sura     of    £15    10s.    deducted    from,    or 
paid     by,     and     borne     by     him     for     contributions 
made  annually  by  him  under  the  provisions  of  se^ions 
12    ani   13    of   the  Poor  Law  Officers'  SuperannuS^on 
Act,    1896    (59   and  60  Vict.,  cap.  50).    Section  12  of 
that  Act  makes  an  annual  contribution,    according  to  a 
scale    fixed   by  section  IS,  compulsory  on  every  officer 
to    whom   the   Act   applies.    In  return  for  these  con- 
tributions the   Act   provides  for     the     superannuation 
of  the  officer  after  serving  40  years  or  on  his  attaining 
65   years,    and   in   other  circumstances.      The  assess- 
ment   to    income-tax    in   respect    of   a    public    office 
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fuch  as  the  appellant  holds  is  laid  onder  the  general 
charging  rule  of  the  Aet  16  and  17  Viet.,  cap.  .^4 
section  2,  Schedule  B,  into  which  has  to  be  road  the 
rules  for  charging  the  duties  assessable  under  the  now 
obsolete  Schedule  E  of  5  and  6  Vict.,  cap.  35,  section 
146,  the  first  of  which  rules  charges  all  persons  holding 
public  offices  with  tax  on  all  '*  salaries,  wages,  fees, 
perquisites,  or  profits,  after  deducting  therefrom  the 
amount  of  duties  or  other  sums  payable  'or  diargeable 
on  the  same  by  virtue  of  any  Act  of  Parliament  where 
the  same  have  been  really  and  bona  JUU  paid  and  borne 
by  the  party  to  be  charged."  The  Commissioners  con- 
firmed the  assessment. 

Mr.  A.SQUITU,  Q.C..  and  y.t,  J.  RasKiLL,  for  the 
appellant,  submitted  that  he  had  the  right  under  sec- 
tion 146  of  the  Aot  of  1848  to  make  the  deduction 
claimed,  as  it  was  in  respect  of  compulsory  iiayments 
made  by  virtue  of  an  Act  of  Parliament. 

Mr.  RowiJLTT  (the  Attorney-General,  Sir  R.  B.  Fin- 
lay,  Q.C.,  and  Mr.  Danckwerts,  Q.(\,  with  him), 
for  the  Crown,  submitted  that  the  payment  was 
not  a  legitimate  deduotion  under  the  14 6th  section. 
It  WAS  found  necessary  to  introduce  into  section 
54  of  the  Act  of  1858,  in  order  to  legalise  a 
somewhat  similar  deduction,  the  following  words, 
**  and  any  persons  who  shall  under  any  Act  of  Parlia- 
ment be  liable  to  the  payment  of  any  annual  sum  or  to 
have  deducted  from  his  salary  or  stipend,  in  order  to 
secure  a  deferred  annuity  to  his  widow  or  a  provision 
to  his  children  after  death,  shall  be  entitled  to  deduct." 
That  if  section  146  had  the  extended  meaning  which 
the  appellant  sought  to  give  it,  then  the  deduction  made 
under  the  fifth  rule  of  the  same  section  from  the  salaries 
of  public  officers  in  respect  of  ineome-tax  payable  by 
them  wonld  also  be  a  legitimate  deduction,  which  ad- 
mittedly it  was  not. 

Mb.  JusncB  RiDLBT  said  that  the  decision  of  the 
Commissioners  was  wrong,  and  the  appeal  must  be 
allowed .  Prima  facie  there  was  power  to  deduct  the 
payments,  as  they  were  '*  duties  or  other  sums  payable 
or  chargeable  by  virtue  of  an  Act  of  Parliament."  It 
had  been  contended  that  as  section  54  of  the  Aet  of 
1863  expressly  authorised  certain  deductions,  amongst 
which  the  present  deductions  were  not  included,  that 
it  oould  not  have  been  intended  that  the  com- 
pnlsory  payments  made  by  the  appellant  should 
be  included.  The  answer  was  that  section  64 
only  dealt  with  insurance  matters.  It  went  on  to 
say,  in  order  to  cover  the  whole  ground,  that  where  the 
payments  were  made  to  benefit  others  who  should  come 
after  the  recipient  they  should  be  included.  To  hold 
otherwise  would  be  to  place  a  very  limited  construction 
upon  section  146. 

Mb.  Justice  Dabling  concurred.  Section  54  did 
not  cover  all  the  ground  of  section  146,  nor  did  section 
146  wholly  cover  section  54.  It  was  perfectly  possible 
that  two  Acts  of  Parliament  might  overlap  one  another. 
To  some  extent  they  dealt  with  the  same  thing,  but  he 
did  not  therefore  draw  the  inference  that  the  words 
used  were  not  to  have  their  usual  meanings. 
Appeal  allowed. 

[Solicitors— Bridges,  Sawtell,  and  Co.,  agents  for 
Vulliamy  and  Son,  Ipswich,  for  the  appellant ;  The 
Solicitor  of  the  Inland  Revenue,  for  the  Crown.] 


§I.B.  Div.     (  1900. 

race,  J.)    i  May  10. 

MABSH  ▼.  HUGHES- HALLETT.* 

Contract— OfTep  and  acceptance— Horse  sent  on 
approval — Failore  to  return. 
Held,  concluded  contract. 

•Reported  by  0.  G.  WiLBaaBAM,  Eiq^  Barrister'«t-I«w. 
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Ibis  WM  an  action  brought  by  BIr.  Frederick  Marifa, 
the  plaintiff,  against  Ifr.  Victor  Hugbes-Hallett,  the 
defendant,  to  recover  £65,  the  prioe  of  a  horte.  On 
January  IS  last  the  plaintiff  inserted  an  advertisement 
in  the  Field  annooncing  that  he  had  a  dun  gelding 
hunter  for  sale  for  £65.  On  January  14  the  defendant 
wrote  to  the  plaintiff  :— •*  Will  you  send  your  hunter 
to  me  for  a  few  days'  trial  ?  I  «rill  pay  all  expenses 
and  take  all  risks,"  adding  that  he  desired  to  try  him 
with  the  Grafton  hounds.  On  January  16  the  i^aintiff 
wrote  :— *'  If  you  like  to  wire  me  to-morrow  rooming 
I  will  send  the  horse  down  that  day  for  you  to  try  on 
Wednesday.  If  you  do  not  buy  him  you  return  him 
here  on  Thursday  and  pay  three  guineas  for  the  day's 
hunting.  If  you  buy  him  yon  pay  £65  and  no  charge 
for  the  day.  .  .  .  He  is  at  your  -  risk  while  in  your 
possession."  On  the  following  day  the  defendant 
wired  :— '*  Send  horse  if  week's  trial  for  three  guineas. " 
On  the  same  day  the  plaintiff  wrote  :  — *M  certainly  should 
not  send  a  hunter  for  a  week's  hunting  with  the  Grafton 
for  three  guineas.  ...  I  will  send  him  for  a  day's 
hunting  as  per  my  letter  of  last  night,  but  not  for 
longer."  On  January  18  the  defendant  wrote  :— 
*'  €k>nsidering  I  take  all  risks  I  think  the  sum  mentioned 
quite  enough  for  a  week's  trial  of  a  hunter."  On 
January  21  the  plaintiff  wrote  :— '*  If  you  will  like  to 
try  the  horse  I  will  send  him  down  for  a  week's  trial 
for  five  guineas,  you  to  take  all  risks.  I  don't  think 
there  is  much  ohanee  of  his  coming  back."  On  January 
22  the  defendant  wired  :— **  Send  horse  to-day,  with 
bridle,  on  terms  of  your  letter."  The  horse  was 
accordingly  sent  to  the  defendant.  On  January  29  the 
defendant  wrote  to  the  plaintiff  saying  that  he 
had  not  had  an  opportunity  of  thoroughly  testing 
the  horse,  and  requesting  him  to  extend  the 
time  for  trial.  The  plaintiff  replied  that,  the 
time  for  trial  having  expired  on  the  29th  and  the  horse 
not  having  been  returned,  he  considered  that  the  horse 
was  sold  to  tho  defendant.  The  defendant  did  not  accept 
this  position  and  returned  the  horse. 

Mr.  Oakland  (Mr.  Ellis  Hill  writh  him),  for  the 
plaintiff,  contended  that  the  correspondence  showed  a 
completed  contract  for  the  sale  of  the  horse  on  trial, 
which  became  an  absolute  sale  on  tho  defendant's 
failure  to  return  the  horse  at  or  before  the  end  of  the 
period  fixed  for  the  trial. 

Mr.  STIM90N,  for  tiie  defendant,  contended  that  no 
completed  contract  for  sale  on  trial  could  be  inferred 
from  the  oerrespondence,  because  there  was  never  any 
acceptance  of  the  offer  to  sell.  Tlie  most  there  was 
was  a  contract  for  the  hire  of  the  horse.  He  cited 
••  Harvey  v.  Facey  "  ([1893]  A.C..  662). 

Mb.  Justice  Bbucb  said  that  the  question  was 
whether  there  was  a  contract  for  the  sale  of  the 
horse  subject  to  approval.  It  was  clear  that  the  horse 
was  offered  for  sale  by  means  of  the  advertise- 
ment. The  defendant  then  intimated  that  he  wished 
to  have  him  on  trial.  The  plaintiff's  letter  of 
January  15  contained  a  proposal  to  send  the  horse 
on  trial,  to  be  returned  on  Thursday  if  not  bought. 
The  defendant  did  not  dissent  from  the  terms  of  that 
letter,  but  wired,  **  Send  horse  if  week's  trial."  If 
the  defendant  had  wired  **  send  horse  "  that  would 
have  been  an  acceptance  of  the  terms  of  the  plaintiff's 
letter.  Then  followed  further  correspondence,  and  in 
reply  to  the  plaintiff's  letter  of  January  21  the  de- 
fendant wired,  '*  Send  horse  to-day."  This  telegram, 
taken  in  conjunction  with  what  preceded  it,  eonstituted 
m  contract  on  the  part  of  the  defendant  to  take  the 
horse  on  approval  for  a  week,  and  if  he  approved  of  it 
to  buy.  The  rule  was  that  if  goods  were  delivered  to 
a  buyer  on  approval  and  if  the  buyer  did  not  intimate 
his  disapproval  at  or  before  the  time  stated,  or  if  no 
time  was  stated  a  reasonable  time»  the  property  in  the 


goods   passed   to   him.    He  gave   judgment,  therefore, 
for  the  plaintiff. 

[Solicitors— Heath   and   Hamilton,    for   W.     Brigg, 
Harpenden,  for  the  plaintiff.] 


Court  of  Appeal  (A.  L.  Smith.  Vaughan  ) 
Williams,  and  Romer,  L.JJ.)        j 


1900. 
May  11, 

FBITCHA&D  V.  DOUOHTON,  LOVTCK,  AND  CO.* 


Gaming — ^Betting — ConmuBsion  agent — ^Action  for 
money  had  and  received. 
Action  dismissed,  on  the  ground  that  there 
was  no  evidence  that  defendant  had  made  the 
bets  for  plaintiff  or  had  received  any  money  in 
respect  of  them. 

This  was  an  application  by  the  defendants  for  a  new 
trial  ur  judgment  in  an  action  tried  before  Mr.  Justice 
Darling  and  a  common  jury,  reported  in  The  Timet  of 
April  5.  The  action  was  brought  to  recover  the  sum  of 
£120  alleged  to  have  been  received  by  the  defendants  as 
agents  of  the  plaintiff,  being  the  proceeds  of  bets  made 
and  won  by  them  on  his  behalf.  At  the  trial 
the  plaintiff  gave  evidence  to  the  effect  that  in 
1899  he  received  an  advertisement  from  the 
defendants,  who  had  an  office  at  46,  Pall-mall,  offering 
to  execute  betting  commissions  for  him.  A  book  of 
rules  and  a  circular  'issued  by  the  defendants  showed 
that  they  called  themselves  Turf  commission  agents,  and 
acted  as  such.  On  October  11  the  plaintiff  telegraphed 
to  ibe  defendants  to  put  £20  on  Scintillant,  which  won 
the  Cesarewitoh  at  6  to  1,  but  he  had  never  received 
the  money.  On  October  17  the  plaintiff  telegraphed 
to  the  defendants,  aaying  that  he  had  not  received  the 
week's  account.  On  the  same  day  the  defendants  replied 
"  Awaiting  report  of  inquiry,  continue  business." 
It  was  contended  on  the  part  of  the  defendants  that 
the  burden  of  proving  that  the  money  had  been  received 
by  the  defendants  rested  upon  jthe  plaintiff.  The 
learned  Judge,  however,  held  that  there  was  evidence 
to  go  to  the  jury,  it  being  admitted  that  the  defendants 
acted  as  commission  agents.  The  defendant  Lovyck, 
who  said  that  he  was  the  sole  partner  in  the  defendants' 
firm,  then  gave  evidence  denying  that  his  firm* 
had  made  the  bet  or  received  the  money.  He 
also  said  that  he  did  not  always  place  bets  out, 
but  sometimes  made  them  with  himself.  The  jury  re- 
turned a  verdict  for  the  plaintiff  for  £120,  and  judg- 
ment was  entered  accordingly. 

Mr.  Spbncsb  Boweb,  in  fsupport  of  the  defendants' 
application  for  judgment  or  a  new  trial,  contended 
that  the  plaintiff  had  not  given  any  evidence  that  the 
defendants  had  received  any  money  on  the  plaintiff's 
behalf  ;  and  that,  therefore,  the  action  for  money  had 
and  received  could  not  be  maintained. 

Mr.  HoLMAN  Gbbgobt,  for  the  plaintiff,  argued 
that,  as  the  defendants  held  themselves  out  as  commis- 
sion agents,  it  was  their  duty  to  place  the  plaintiff's 
bet  out.  And  there  was  evidence  to  go  to  the  jury  that 
the  defendants  had  in  fact  placed  the  bet  out  and  had 
received  payment  of  the  bet.  Their  telegram  of 
October  17  as  to  continuing  business  was  an  admission 
that  they  had  transacted  some  business  for  the  plahitiff , 
and  there  was  no  suggestion  of  any  other  transaction 
between  the  parties  except  the  bet  in  question.  He 
relied  on  the  judgment  of  Mr.  Justice  Charles  in 
•<  Grimerd  v.  Wiltshire  "  (10  The  Tinte$  L.R.,  505). 

The  COUBT  allowed  the  application,  and  directed  that 
judgment  should  be  entered  for  the  defendants. 

LoBD  Justice  A.  L.  Smfth,  after  stating  the  facts, 
said  that  the  only  oause   of   action   which   the  plaintiff 
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ootild  have  possibly  had  against  the  defendants  in 
the  circumstances  was  one  for  not  fulfilling  the  mandate 
given  to  them  by  him  by  making  a  bet  in  accordance 
therewith.  He  could  not,  however,  maintain  such'  an 
action,  for  the  defendants  would  have  successfully  set 
up  the  defence  thai  the  transaction  between  the  parties 
was  a  gambling  transaction.  In  fact,  he  had  brought  his 
action  for  money  bad  and  received,  but  in  order  to 
succeed  in  that  it  was  necessary  for  him  to  show  that 
the  dtBf  eadants  had  in  their  pocket  £120  belonging  to  the 
plaintiff.  In  other  wordB,ho  moat  prove  that  the  defend- 
ants had  carried  out  theii  mandate  by  making  a  bet  in 
accordance  with  bis  instructions,  and  that  they  had 
received  payment  of  the  bet  from  the  person  with  whom 
the  bet  was  made.  There  was  no  evidence  whatever 
that  the  defendants  had  made  the  bet  or  that  they  had 
received  any  money  in  payment  of  the  bet.  Therefore, 
the  only  cause  of  action  on  which  the  plaintiff 
attempted  to  rely,  viz.,  that  of  money  had 
and  received,  failed  absolutely.  In  his  opinion 
•  the  learned  Judge  wonid  have  been  well  advised  if  he 
had  acceded  to  the  application  made  by  the  defendants' 
counsel  at  the  end  of  the  plaintiff's  case,  and  had  with- 
drawn the  case  from  the  jury.  The  defendants  were 
entitled  to  have  judgment  entered  for  them. 

LoBD  Justice  Vauohan  Williams  was  of  the  same 
opinion.  He  hoped  tiiat  this  case  might  have  the 
advantage  of  teacbdng  people  who  were  inclined  to  invest 
their  money  on  such  terms  as  those  disclosed  by  the 
rules  and  circular  issued  by  the  defendants  that  they 
had  no  security  whatsoever  for  the  money  which  they  so 
invested.  It  was  always  possible  for  the  person  whom 
they  so  trusted, ihstead  of  placing  the  bete  out  in  accord- 
ance with  the  authority  conferred  upon  him,  to 
make  the  bets  with  himself  ;  and  if  he  did  that  he 
was  in  an  impregnable  position,  in  which  be  could  not 
successfully  be  sued  in  any  sort  of  action.  His  Lord- 
ship could  not  understand  how  i)6ople  could  be  so 
foolish  as  to  risk  their  money  in  such  a  way. 

-Lord  Justice  Bomer  coneurred.  He  thought  the 
evidence  pointed  to  the  irresistible  conclusion  that  the 
defendants  had  never  received  any  mon^y  on  the 
plaintiff's  behalf. 


Q.B.  Div.    (Ridley  and)  1900. 

Darlmg,  JJ.)  J  May  11. 

6ARTSIDES     (BBOOKSIDE     BIIBWSBY)     (LIMITED)    Y. 
COMMISSIONEBS  of  INI.AND  BEVENUE.* 

Rev«ntie — Stamp  duty — Amonnt  chargeable — 
"  Substituted  security  "—Stamp  Act,  1891, 
Sched.  I.,  **  Mortgage,"  &c.  (2). 


This  was  a  case  stated  by  the  Commissioners  of 
Inland  Revenue.  By  an  indenture  dated  June  24, 
1898,  and  expressed  to  be  made  by  Gartaides 
(Brookside  Brewery)  (Limited),  the  appellants,  and 
the  North  of  England  Trustee  Debenture  and 
Assets  Corporation  (Limited),  as  trustees  for  the 
registered  holders  of  debenture  stock  (thereinafter 
called  the  trustees), after  defining  (in  effect)  by  Clauses  1 
and  39  the  term  "  debenture  stock  "  as  meaning  a  sum 
of  £600,000,  the  appellants  by  Clause  6  provided  that 
they  might  give  notice  of  intention  to  redeem  the 
debenture  stock  not  earlier  than  December  31,  1915, 
and  covenanted  on  the  day  and  place  fixed  for 
redemption  in  such  notice  to  pay  to  ihe  registered 
holder  of  any  debenture  stock  the  nominal  amount  of 
the  debenture  stock  referred  to  in  such  notice,  with 
interest  to  the  date  of  payment  and  with  an 
additional   bonus   of  10  per   oent.,  and   by   other   pro- 

*Beportad  by  O.  G.  WxLBRAHAM,  Ebq.,  Barriator-at-Lav. 


visions  of  the  deed,  and  in  particular  by  Clauses  11, 
,  12,  13,  14,  16,  16.  and  24  thereof,  conveyed  and 
demised  the  freeholds  and  leaseholds  set  out  in 
schedules  1,  2,  and  3  thereof  unto  the  trustees,  and 
declared  they  would  stand  possessed  of  the  leases  re- 
ferred to  in  schednle  4  thereof  in  trust  for  the  trustees, 
and  by  way  of  floating  security  charged  witii  the  pay- 
ment of  all  principal  moneys,  bonuses,  and  intexvst 
which  might  become  jmyable  in  respect  of  the  debenture 
stock  and  all  other  moneys  which  might  become  payable 
under  those  presents  all  its  other  property  and  assets, 
present  or  future.  This  instrument  was  stamped 
with  the  duty  of  £8^5,  being  ad  valorem  mortgage  duty 
of  2s.  6d.  per  cent,  on  £660,000,  and  was  adjudged 
by  the  Commissioners  of  Inland  Revenue  to  be 
duly  stamped  in  accordance  with  section  88  (1) 
of  the  Stamp  Act,  1891,  and  the  heading  *'  Mortgage, 
Bond,  Debenture,  Covenant,*'  &c.,  in  schedule  1  of 
the  Act.  By  Clause  28  of  the  indenture  of  June  24, 
1898,  it  was  provided  that  the  trustees  might  release 
any  of  the  hereditament  described  in  the  schedules 
thereto  upon  having  conveyed  to  them  hereditaments 
of  equal  value,  nothwithstanding  that  such  substituted 
hereditaments  might  at  the  lime  be  already  subject  to 
the  floating  charge  thereby  created.  By  an  indenture 
dated  July  24,  1899,  after  reciting  that  the  trustees 
had  agreed  to  release  the  hereditaments  therein  de- 
scribed (being  a  portion  only  of  the  hereditaments 
specifically  assured  to  them  by  the  indenture  of  June  24, 
1898)  on  the  appellants  assuring  to  them  hereditaments 
of  equal  value,  the  parties  proceeded  to  carry  such 
agx  cement  into  effect  by  releasing  the  said  here- 
ditaments, and  in  place  thereof  the  appellants 
conveyed  other  hereditaments  to  the  trustees  to 
hold  upon  the  trusts  and  for  the  purposes  declared 
by  and  in  the  indenture  of  June  24,  1898.  This  in- 
strument was  presented  to  the  Commissioners  of  Inland 
Revenue  for  their  opinion  as  to  the  stamp  duty  with 
which  it  was  chargeable,  and  the  Commissioners,  being 
of  opinion  that  the  instrument  was  chargeable  under  the 
heading  *'  Mortgage,  Bond,  Debenture,"  &c.,  in 
Schedule  1  of  the  Stamp  Act,  1891,  by  reference  to  the 
sub-heading  (2)  thereof  as  **  being  a  collateral  or 
auxiliary  or  additional  or  substituted  security  by  way 
of  further  assurance  for  the  above-mentioned  purpose 
where  the  principal  or  primary  security  is  didy 
stamped,"  with  the  duty  of  6d.  for  every  £100  of  the 
amount  secured,  assessed  it  as  liable  to  £150,  that  being 
the  duty  at  the  rate  of  6d.  per  cent,  of  £600,000,  the 
amount  secured  by  ^  the  principal  indenture.  They  did 
not  assess  duty  in  respect  of  the  premiums,  amount- 
ing to  £6,000,  in  deference  to  the  decision  of 
the  Court  of  Appeal  in  the  case  of  *•  Knight's 
Deep  (Limited)  v.  the  Commissioners  of  Inland 
Revenue  "  ([1900]  1  Q.B.,  217).  The  appellants, 
being  dissatisfied  with  the  decision  of  the  Commissioners, 
required  them  to  state  their  case  for  the  opinion  of  the 
High  Court,  the  question  being  whether  the  instrument 
was  charged  wi^  the  proper  amount  of  duty.  The 
appellants  contended  that  the  instrument  was  not  a 
mortgage  within  the  meaning  of  the  schedule,  because 
it  was  not  within  section  86  (1)  a  security  for  a  **  sum 
of  money  advanced  or  lent  at  the  time,  or  previously 
due  and  owing  ";  the  money  secured  by  the  indenture 
of  June  24, 1898,  being  only  due  in  futuro^  and  there 
being  nothing  in  the  instrument  itself  to  show  that  it 
was  a  securil^  for  money,  and  that  it  was  not  a  sub- 
stituted security  within  the  meaning  of  sub-heading  2, 
because  the  properties  which  were  included  in  the 
instrument  were  already  included  as  part  of  the  floating 
security  under  the  original  deed.  **  Joneu  v.  the  Com- 
missioners of  Inland  Revenue  "  0.1895]  1  Q.B.,  484) 
was  cited. 
The   Attomey-Qeneral   (Sir   Robert  Knlay,    Q.C.), 
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and  Mr.  8.  A.  T.  Rowkhtt  appeared  fo^  th*  Crown  ; 
Mr.  W.  O.  Danckw«rtf,  Q.C.,  and  Mr.  Gartmell  foi 
the  appellants. 

XheCoiTBT  fav«  judgment  for  the  Gk-uwn. 

Mk.  Justicb  Bidlsy  said  that  In  .hk  opinion  the 
inafammcnt  was  within  the  heading  *'  Mortgage,"  &e., 
in  ecliedfile  1  of  the  Stamp  Act,  1891,  by  reference  to 
snb-lieading  2.  The  instroineDt,  though  not  in  terms 
m  aecarity,  contained  &.  reference  to  the  former  instra- 
ment  dated  Jme  24,  1898,  and  upon  referring  to  the 
inetmaMnt  ef  June  24,  1898,  it  was  clear  that  the  later 
instrument  was  a  substituted  aecarity.  Tlie  argument 
that  the  money  tecored  was  net  '*  dne  and  owing  " 
within  section  86  was  not  a  good  one.  The  words 
of  the  section  oould  not  be  narrowed  so  as  to  mean 
dne  and  owing  at  the  time.  There  having  been  a 
seenrity  in  June,  1898,  he  was  of  opinion  that  the 
instrument  under  discussion  was  a  substituted  security 
aad  was  ehargeable  with  duty  as  such. 

Mft.  Judfici  Dab>liN(;»  gave  judgmdut  to  the  same 
efleet. 

[Solicitor— The  Solicitor  of  the  Inland  BeTcnue,  for 
tbe  Crown.] 


Q.B.  Div.       )  1900. 

(Wright,  J.)      I  May  11. 

COBBEIT  V.    LOCK  BAKING.* 

Veodor  and  Purchaser — Compensation — Misde- 
sortptloo — Contract  for  sale  of  land — Error  in 
quantity. 

The  particulars  of  a  contract  for  the  sale  of 
land  contained  a  misdescription  of  the  qoantity 
of  land  in  one  parcel ;  held  that  the  purchaser  was 
not  entitled  to  compensation  under  the  contract, 
as  he  was  well  acquainted  with  the  land  he  was 
buying.  

In  this  case  the  plaintiff  claimed  compensation  from 
the  defendant  under  the  terms  of  a  contract  entered 
into  between  the  parties.  The  defence  was  that  no 
compensation  was  due  to  the  plaintiff. 

Mr.  English  Harrison,  Q.C.,  and  Mr.  Muir  Mackenzie 
appeared  for  the  plaintiff  ;  and  Mr.  Bray,  Q.C.,  and 
Mr.  Gore  Browne  for  the  defendant. 

The  plaintiff's  case  was  that  a  contract  in  writing  was 
entered  into  between  the  plaintiff  and  the  defendant  on 
August  12,  1897,  by  which  the  defendant  agreed  to  sell 
to  the  plaintiff,  amongst  others,  two  parcels  of  land  at 
Weybridge,  the  one  containing  2  acres  2  roods  16  poles 
and  the  other  containing  4  acres  7  poles  or  there- 
abouts. The  contract  contained  a  provision  that  if  any 
error,  misstatement,  or  omission  in  the  particulars 
should  be  discovered  the  sale  should  not  be  annulled, 
bat  that  due  compensation  should  be  allowed  by  the 
vendor  in  respect  thereof,  and  under  this  clause  the 
plaintiff  claimed  compensation  to  the  amount  of  £500 
from  the  defendant,  owing  to  the  fact  that  the  second 
parcel  of  land,  which  was  described  in  the  particulars 
as  comprising  4  acres  7  poles,  in  reality  only  contained 
2  acres  3  roods  7  poles.  The  amount  of  compensation 
claioied  was  the  sum  which  the  plaintiff  had  been  com- 
pelled to  pay  to  the  National  Land  Corporation 
(Limited)  as  compensation  on  a  sale  by  the  plaintiff  to 
the  corporation  of  the  lands  in  question  described  as 
above. 

Mr.  BxGLisH  Harbison,  on  behalf  of  the  plaintiff, 
contended  that  where  there  was  an  agreement  for  com- 
pensation the  rights  and  liabilities  of  the  parties  must 
be  regulated  by  that  contract  and  by  nothing  else.  If 
compensation  was  to  be  paid  if  an  error  was  in  fact  dis- 
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covered,  it  did  not  matter  at  what  time  it  was  dis- 
covered, and  in  the  present  case  the  plaintiff  was 
therefore  entitled  to  recover.  He  cited  the  cases  of 
*'  Pahner  ▼.  Johnson  "  a2  Q.B.D.,  33>  and  **  Lett 
V.  Randall  "(41i^i.. 2'.,  71). 

The  defendant's  case  was  that  the  plaintiff  knew  that 
the  land  in  the  parcels  in  question  only  comprised 
5^  acres  instead  of  6i  acres,  as  est  out  in  the  particu- 
lars. It  was  treated  by  both  parties  as  5^  acres,  and 
the  whole  amount  comprised  in  all  the  parcels  as  29 
acres,  and  the  amount  which  the  plaintiff  had  agreed  to 
purchase  had  actually  been  conveyed  to  him. 

Mr.  Brat,  on  behalf  of  the  defendant,  said  that  the 
negotiations  had  been  going  on  for  two  years,  and  the 
plaintiff  knew  perfectly  well  what  land  he  was  buying. 
In  order  to  entitle  him  to  compensation  the  error  must 
be  such  a  one  as  would,  except  for  the  clause  in  the 
contract,  entitle  the  plaintiff  to  annul  the  sale.  The  law 
was  thus  sifted  in  **  Dart  on  the  Law  of  Vendors  and 
Purchasers  '*  : — **  A  purchaser  will  lose  his  right  to 
.  .  .  compensation  on  the  ground  of  ...  a 
variation  from  the  description  in  the  particulars  if,  at 
the  time  of  entering  into  the  contract,  he  had,  or  by 
using  due  diligence  might  have  had,  knowledge  of  the 
defect  ;  or  if ,  after  having  become  acquainted  with  it) 
he,  without  insisting  thereon,  proceed  in  the  treaty  ; 
or  a  fortiori  take  possession."  He  referred  to  **  In  re 
Turner  and  Bkelton  ''  (13  Ch.D.,  130). 

Mr.  JusTica  Wright,  in  giving  judgment,  said  he 
thought  the  proper  conclusion  to  conie  to  was  that  the 
plaintiff  was  not  entitled  to  recover  the  compensation 
he  claimed.  He  did  not  think  that  the  description  of  the 
size  of  the  plot  of  land  in  question  was  material  as  re- 
garded the  intention  of  the  parties.  The  plaintiff  knew 
perfectly  well  the  land  he  intended  to  buy ;  he  had  lived 
iu  the  neighbourhood  of  it  and  had  been  negotiating 
for  it  for  some  time.  The  case  of  **  Lett  v.  Kendall," 
though  not  altogether  easy  to  get  over,  was  not  actually 
decided  entirely  on  the  grounds  in  the  present  case.  He 
did  not  think  there  was  anything  to  justify  him  in  re- 
fusing to  be  guided  by  the  decision  in  **  JSe  Turner 
and  Skelton,"  where  the  statement  from  **  Dart's 
Vendor  and  Purchaser  "  was  quoted  with  approval. 
There  would  therefore  be  judgment  for  the  defendant 
with  costs,  and  if  the  defendant  desired  to  have  a  recti- 
fication of  the  agreement  by  the  insertion  of  the  correct 
amount  of  land  comprised  in  the  parcel,  he  was  entitled 
to  it. 

[Solicitors— W.  V.  H.  Cobbett,  for  the  defendant  ; 
Beaumont,  Son,  and  Rigden,  agents  for  Paine  and 
Brettell,  Chertsey.] 


§.B.  Div.       1  1900. 

nice,  J.)        )  May  11. 

IMMAN  V.  ACKROYD  AND  BEST  (LIMITED.)* 

Compan  y — Directors — Rem  aneratian . 
Heldf   that  the  articles  of  association  did  not 
entitle  a  person,   who   ceased  to  be  a  director 
before   his   fee   for  the  year  became  payable,   to 
recover  a  proportionate  part  of  such  fee. 


In  this  case  a  question  was  raised  as  to  the  right  of  a 
director  of  a  limited  liability  company,  who  had  ceased 
to  be  a  direetor  before  his  fee  for  the  year  became  pay- 
able, to  recover  a  proportionate  part  of  such  fee.  The 
facts  and  arguments  appear  from  the  judgment. 

Mr.  E.  Bray  appeared  for  the  plaintiff  ;  and  Mr. 
Llewelyn  Davies  for  the  defendants. 

Mb.  Justice  Bruce,  in  a  written  judgment,  said  :— 
This  is  an  aetioo  brought   by    the   plaintiff   to  recover 
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from  the  defendant  company  remuneration  for  serrices 
rendered  by  him  as  a  director  of  the  defendant  com- 
pany. The  plaintiff  daims  one  £1.25,  as  one  year's 
remuneration,  from  November  1,  1897,  to  November  1, 
1898,  and  that  portion  of  his  claim  had  been 
admitted.  The  plaintiff  farther  claims  remuneration 
from  November  1,  1898,  to  May  SO,  1899,  the  date 
when  he  resigned  his  office  of  director.  Remuneration 
for  this  latter  period  at  the  rate  of  £125  a  year, 
amounts  to  £72  188.  4d.,  and  this  part  of  the  claim  is 
in  dispute,  the  defendants  contending  that  the  plaintiff 
is  not  entitled  to  claim  remuneration  for  a  period  of 
less  than  a  year's  service.  The  81st  article/  of  the 
articles  of  association  of  the  company  is  as  follows  : — 
'*  The  directors  shall  be  paid  put  of  the  ftmds  of  the 
company  by  way  of  remuneration  for  their  services,  and 
exolosive  of  travelling  expenses,  the  sum  of  £125  per 
annum,  per  director,  and  such  further  sum  as  shall  from 
time  to  time  be  determined  by  the  company  in  general 
meeting,  and  the  same  shall  be  divided  among  them  in 
such  proportion  and  manner  as  the  directors  by  agree- 
ment may  determine,  and  in  default  of  such  determina- 
tion, equally.  The  said  sum  of  £125  per  annum  may 
be  increased,  but  not  diminished  by  tiie  company  in 
general  meeting."  That  article  does  not  seem  to  me 
to  provide  for  the  payment  of  any  specific  sum  to  an 
individual  director.  The  directors  as  a  body  are  to  be 
paid  out  of  the  funds  of  the  company  the  sum  of  not 
less  than  £125  per  annum,  per  director,  and  the 
aggregate  sum  is  to  be  divided  amongst  them  in  such 
proportion  and  manner  as  the  directors  may  agree,  and 
in  default  of  such  agreement,  it  is  to  be  divided 
amongst  the  directors  equally.  I  feel  the  greatest 
difficulty  in  putting  a  construction  on  this  article  which 
would  justify  a  payment  to  be  made  out  of  the  funds  of 
the  company  for  the  remuneration  of  the  directors  of  a 
sum  of  £62  10s.,  half-yearly,  per  director,  or  a  sum  of 
£31  6s.,  quarterly,  per  director.  I  think  the  reason- 
able construction  of  this  article  is  that  a  sum  shall 
yearly  be  paid  out  of  the  funds  of  the  company  for  the 
remuneration  of  the  directors  who  have  served  during 
the  year,  and  that  that  sum  shall  be  not  less  than  £125 
per  director.  That,  I  think,  means  that  the  aggregate 
sum  must  depend  upon  the  number  of  directors  ^o 
have  completed  a  year's  service,  or  at  least  upon  the 
number  of  directors  who  are  serving  at  the  time  the 
annual  sum  is  ^  paid  out  of  the  funds  of  the  com- 
pany. ...  I  think  I  am  supported  in  the  view  I 
have  expressed  by  the  decision  of  Mr.  Justice  Cozens- 
Hardy,  in  the  case  of  **  Salton  v.  New  Beeston  Qycle 
Company  "  (L1899J 1  Ch.,  775).  In  that  case,  the  pro- 
visions of  the  article  of  association  upon  which  the 
question  turned,  were  not,  I  think,  materially  different 
from  the  provisions  of  article  81  in  the  present  case, 
and  the  learned  Judge  held  that  no  remuneration  could 
be  claimed  except  for  a  complete  year.  This  decision 
was  followed  by  Mr.  Justice  Wright  in  the  case  of  **  /i» 
Tt  Central  De  Kaap  Gold  Mines  "  iW.N.,  Novem- 
ber 11,  1899,  p.  216).  In  the  latter  case  the  words  of 
the  articles  of  assoeiation  were  not  more  favourable  to 
the  claim  of  the  directoM  than  the  words  of  the  81st 
article  in  the  present  case,  yet  Mr.  Justice  Wright  held 
that  nothing  by  way  of  remlineration  for  services  by  the 
directors  could  be  claimed  except  for  a  full  year.  .  .  . 
It  was  contended  by  Mr.  Bray  that  even  if,  accord- 
ing to  the  provisions  of  the  8lBt  article  of  the  articles 
of  association,  the  plaintiff  could  not  claim  remunera- 
tion in  respect  of  service  for  a  portion  of  a  year  only, 
yet  that  by*the  operation  of  the  Apportionment  Act  of 
1870  (33  and  34  Vict.,  c.  35)  the  plaintiff  was  entitled 
to  recover  a  proportionate  part  of  the  annual  sum  which 
would  be  payable  to  him  had  he  served  a  whole  year. 
One  difficulty  in  the  way  of  my  acceding  to  this  con- 
tention   is  that  if  the  Apportionment  Act   applies  to 


cases  of  this  kind,  then  the  Act  ought  to  have  been 
applied  by  Mr.  Justice  Cozens-Hardy  in  the  New 
Beeston  Cycle  case  and  by  Mr.  Justice  Wright  in 
the  Central  De  Kaap  Gold  Mines  case.  It  is  true 
that  neither  of  the  learned  Judges  gives  any  reasons 
why  he  considers  the  Apportionment  Act  inapplicable, 
but  the  provisions  of  the  Act  cannot  have  been  over- 
looked ;  in  each  case  it  must  have  been  decided  to  be 
inapplicable.  I  cannot  overrule,  even  if  I  were  so  in- 
clined, the  two  decisions  referred  to.  But  it  seems  to 
me  that  there  is  good  reason  why  the  Apportionment 
Act  should  be  held  not  to  apply.  If  it  applies  at  all  to 
the  remuneration  claimed  by  the  plaintiff,  it  applies 
because  bis  remuneration  falls  under  liie  word  annuities, 
which  by  the  interpretation  clauses  includes  salaries. 
Salary  means  a  stated  periodical  payment.  It  is  a 
definite  sum  computed  by  time.  But  in  the  present  case 
I  think  that  the  plaintiff,  even  if  he  had  served  the 
full  year,  could  not  have  claimed  as  a  matter  of  course 
any  definite  share  of  the  aggregate  sum  to  be  set  apart 
for  the  payment  of  directors.  The  aggregate  sum  is, 
according  to  the  81st  article,  to  be  divided  among  the 
directors  in  such  proportion  and  manner  as  the 
directors  by  agreement  may  determine.  It  is  only  in 
default  of  such  determination  that  the  sum  is  to  be 
equally  divided.  It  seems  to  me,  therefore,  there  was 
no  definite  periodical  payment  to  which  the  plaintiff 
could  make  an  unconditional  claim.  His  claim  to 
remuneration  was  not  a  daim  in  the  nature  of  salary 
to  which  the  Apportionment  Act  of  1870  could  apply.  I 
must  give  judgment  for  the  defendants,  with  costs. 

[Solicitors— Clements,  Williams,  and  Co.,  for  th« 
plaintiff  ;  Walker  and  Rowe,  for  Wooler,  Burrows,  and 
Burton,  Leeds.] 


Prob.,  Divorce,  and  Adm.  Div.  )  1900. 

(Gorell  Barnes,  J.)  j  May  11. 

THB  DOB  A  FOBSTEB.* 

Insurance — Marine — ^Policy  on  ship — ^Particular 
average  loss — Subsequent  total  loss  of  vessel. 


Judgment  was  given  in  this  case  virhich  was  heard  on 
the  8tii  inst. ,  when  judgment  was  reserved.  The  case 
is  reported  in  The  Timet  for  the  9th  inst. 

The  action  was  brought  by  the  owners  of  the  late 
steamship  Dora  Forster  to  recover  from  the  defendants, 
the  Union  Marine  Insurance  Company,  the  sum  of 
£24  16s.  9d.,  being  the  balance  of  a  particular  average 
loss  alleged  to  be  due  under  a  policy  of  marine  insur- 
ance. The  Dora  Forster  was  insured  with  the  defend- 
ant company  for  £800  under  a  time  policy,  dated 
July  IS,  1808,  for  12  mouths  from  July  3,  1898,  to 
July  8,  1899,  the  value  of  the  vessel  for  the  purposes  of 
the  policy  being  agreed  to  be  £16,000.  On  Decem- 
ber 10,  1898,  during  the  continuance  of  thepoliey,  when 
on  a  voyage  out  to  Savannah,  the  Dora  Forster,  by 
reason  of  perils  insured  against  in  the  policy,  suffered 
damage  to  her  machinery  and  oylindeie  to  the  extent 
of  some  £1,500.  A  claim  was  put  forward  by  the 
plaintiff^  against  the  defendant  company  for  a  particu- 
lar average  lobs,  and  on  January  21,  1899,  the  defend- 
ant company  paid  the  sum  of  £52,  being  6^  per  cent, 
on  the  amount  of  the  poliey,  on  account  of  the  claim. 
The  damage  was  repaired  at  Savannah  and  the  repairs 
were  completed  on  January  18.  The  coat  of  the  repairs 
was  paid  for  by  the  charterers  of  the  ship  at  Savannah,  the 
Georgia  Export  and  Import  Company,  and  they  obtained 
from  the  master  of  the  Dora  Forster  a  promissory  note 
for  the  amount,  purporting  to  pledge  the  ship  and  her 
freight,  and  payable  three  days  after  the  arrival  of  the 
Dora  Forster  at  Liverpool   on  her  return  voyage.    Hie 
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Georgia  Export  and  Import  Company  effected  insurances 
with  the  Firemen's  Fund  Insurance  Company  to  cover 
the  amount  secured  by  the  promissory  note  above 
referred  to.  The  Dora  Forster  was  totally  lost  on  her 
voyage  home,  and  on  April  1^  1899,  the  defendant  com- 
pany settled  a  total  loss  under  the  policy  sued  on  in  this 
action.  The  Georgia  Export  and  Import  Company  also 
recovered  in  full  under  their  insurances  with  the  Fire- 
men *s  Fund  Insurance  Company,  and  it  was  stated  that 
they  were  making  no  claim  against  the  owners  of  the 
Dora  Forster.  The  plaintiffs  now  sought  to  recover  the 
balance  of  their  claim  in  respect  of  the  particular 
average  loss.  The  defendant  company  denied  that 
in  the  circumstances  they  were  under  any  liability 
to  the  plaintiffs  for  the  particular  avei'age  loss,  and  they 
eonnterclnimed  for  the  return  of  the  sum  of  £52  already 
paid  by  them,  which  they  alleged  had  been  paid  under 
a  mistake  of  fact.  ' 

Mr.  Carver,  Q.C.,  and  Mr.  Roche  appeared  for  the 
plaintiffs  ;  and  Mr.  Joseph  Walton,  Q.C.,  and  Mr. 
J.  A.  Hamilton  for  the  defendants. 

Ma.  Justiob  Gouell  Babnbs,  in  the  course  of  a 
long  and  exhaostive  judgment,  pointed  out  that 
the  plaintiffs  had  sustained  and  would  sustain  no  loss  in 
fact,  and  the  quMtion,  which  raised  a  novel  and  some- 
what difficult  point,  was  whether  under  those  circum- 
stances they  could  recover  from  the  insurance  company 
the '  amount  of  this  particular  average  loss.  In  his 
opinion  the  facts  did  not  support  this  claim.  He 
thought  that  by  the  arrangements  which  were  made  at 
Savannah  between  the  Georgia  Company  and  the  master 
of  the  Dora  Forster  the  owners  of  the  Dora  Forster 
never  became  liable  for  the  cost  of  the  repairs  at 
Savannah. '  The  case  was  within  the  principle  which 
was  well  stated  in  section  1,267  of  **  Phillips  on 
Insurance,'*  and  was  like  the  case  where  repairs  were 
paid  for  by  a  bottomry  bond,  and  where  no  personal 
liability  was  imposed  on  the  owners,  if  the  vessel  was 
lost  on  her  voyage  home.  There  was,  consequently, 
never  any  loss  for  which  the  owners  could  have  made 
any  claim.  With  reference  to  the  counter-claim,  be 
thought  that  the  £52  was  only  paid  without  prejudice 
and  on  account  of  such  claims  as  the  insurance  company 
might  ultimately  prove  to  be  liable  for.  It  was  paid 
under  a  mistake  of  fact  and  should  be  returned.  In  his 
opinion  the  law  in  the  matter  followed  what  in  a  busi- 
ness sense  was  the  justice  of  the  case.  There  must  be 
judgment  for  the  defendants  with  costs  on  both  the  claim 
and  the  counter-claim. 

[Solicitors — Stokes  and  Stokes,  agents  for  Bramwell 
and  Bell,  of  Newcastle,  for  the  plaintiffs  ;  Waltous  and 
Co.,  for  the  defendants.] 


1900, 
May  11. 


Prob.,  Divorce,  and  Adm.  Div.  I 
(Gorell  Barnes,  J.)  ) 

THB    CATHAY.* 

Ship — Collision — Limitation  of  liability — Foreign 
ship. 
The  proTisions  of  Sched.  VI.   of  the  Merchant 
Shipping  Act,    1891,   with  regard  to  the  deduc- 
tion of  crew  space  apply  to  foreign  ships. 

Judgment  was  given  in  this  case,  which  was 
beard  on  April  30,  and  is  reported  in  The  Times  for 
May  2.  The  aetion,  which  raises  a  point  of  great 
interest  and  importance  to  foreign  shipowners,  was 
brought  by  the  owners  of  the  Danish  steamship  Cathay 
seeking  to  limit  their  liability  under  section  503  of  the 
Merchant  Shipping  Act,  1894,  in  reepeot  of  a  oollision 
which  occurred  on  September  4,  1899,  between  the 
Osthay  and  the  Clan  Line  steamship  Clan  MaeGregor.  By 
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the  collision  the  Clan  MacGregor  was  sank  and  lost  with 
her  cargo,  and  the  Cathay  waa  damaged.  In  an  action 
which  was  heard  on  October  31  (reported  in  The  Times 
for  November  l)both  vessels  were  found  to  blame,  and* 
it  appeared  that  the  amount  for  which  under  that 
decision  the  Cathay  was  liable  would  exceed  the  amount 
at  which  she  could  limit  her  liability  under  the  Act. 
The  plaintiffs  claimed  to  have  their  liability  limited  on 
payment  into  Court  of  Ihe  sum  of  £32,046  14s.  5d., 
being  £8  per  ton  on  4005 '84  tons,  the  gtoss  tonnage  of 
the  Cathay  without  deduction  for  engine  rooms,  but 
deducting  crew  space.  The  defendants,  the  owners  of 
the  Clan  MacGregor  and  her  cargo,  contended  that  the 
owners  of  the  Cathay  were  not  entitled  to  make  any 
deduction  for  the  crew  space,  because  under  section  503 
of  the  Merchant  Shipping  Act,  1894,  crew  space  could 
only  be  deducted  where  it  had  been  certified  under  the 
regulations  scheduled  to  the  Act  with  regard  thereto, 
and  that  under  Schedule  VI.,  Clause  3,  a  certificate  that 
the  crew  space  was  such  as  was  required  by  the  Act  had 
to  be  given  by  one  of  the  surveyors  of  ships  under  the 
Act  to  the  collector  of  Cuf^toms,  and  the  space  was  only 
to  be  deducted  if  the  certificate  was  obtained  and  not 
otherwise^  and  that  no  such  certificate  had  been  given 
in  this  case.  The  plaintiffs  contended  that  the  require- 
ments of  Schedule  VI.  were  not  binding  upon  foreign 
ships,  and  that,  under  section  84  of  the  Act,  the 
foreign  register  was  conclusive  as  to  the  proper  deduc- 
tion  o[  the  crew  space  in  the  case  of  ships  belonging  to 
a  country  to  which,  by  an  Order  in  Council,  the 
provisions  of  section  84  had  been  riiade  to  apply,  as  had 
been  done  in  the  case  of  Denmark. 

Mr.   Stokes   appeared   for  the   plaintiffs  ;    and   Mr. 
Scrutton  for  the  defendants. 

Mb.  Justice  Gobbll  Babnes,  in  the  course  of  a  long 
and  elaborate  judgment,  said  that  there  was  no  doubt 
that  the  provisions  of  Schedule  VI.  had  to  be  strictly 
complied  with  in^  the  case  of  British  ships  seeking  to 
limit  their  liability,  and  he  thought  that  there  was  no 
distinction  with  respect  to  foreign  ships  having  regard 
to  the  decision  in  the  case  of  the  Franoonia  (L.R.,  3 
P.D.,  164),  which  was  a  judgment  of  the  Court  of  ■ 
Appeal  with  respect  to  the  deduction  of  crew  space  in 
the  case  of  a  German  ship  and  defended  upon  the 
construction  of  the  analogous  sections  in  the  earlier 
Merchant  Shipping  Acts,  those  of  1854  and  1867.  The 
reasoning  in  the  case  of  the  Franconia  applied  equally 
to  the  present  case,  and  was  binding  upon  him.  The 
foreign  register  could  not  be  accepted  as  conclusive. 
The  importance  of  the  case  was  very  great  because  it 
affected  not  only  the  tonnage  on  which  foreign  ship- 
owners would  have  to  assess  payments  in  limitation  of 
liability  actions,  but  also  might  very  possibly  affect  the 
tonnage  on  which  harbour  dues,  &c.,  would  have  to  be 
paid.  It  seemed,  at  any  rate,  that  it  was  impossible  for 
foreign  ships  to  deduct  crew  space  tor  the  purpose  of 
limitation  of  liability.  No  such  certificate  as  was  re- 
quired by  Schedule  TI .  had  been  in  fact  obtained  by  the 
plaintiffs,  who  would  only  be  entitled  to  limit  their 
liability  on  payment  into  Court  of  £8  per  ton  on  their 
gross  toimage  without  any  deductions. 

[Solicitors — Stokes   and   Stokes,    for   the  plaintiffs  ; 
Hollams  and  Co.,  for  the  defendants.] 


House  of  Lords  (Lord  Halsbury,  L.C. , 
Lords  Macnaghten,  Morris,  Shand, 
and  Brampton) 


•} 


1900. 
May  14. 
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— Cargo    in    frozen     condition — Decrease     of 
amount  that  could  be  stowed. 
Decision  of  the  Court  of  Appeal   (15  The  Times 
Ii.B.,  465)  affirmed. 


This  was  an  appeal  from  a  decision  of  the  Court 
of  Appeal  (Lords  Justices  A.  L.  Smith  and  Rigby, 
Lord  Justice  Vaaghan  Williams  dissenting),  dated 
July  5,  189!^,  reversing  the  judgment  of  Mr.  Justice 
Bruce,  dated  August  5,  1898.  The  case  is  reported 
15  The  Times  L.R.,  465  ;  L.R.  [1899]  2  Q.B., 
8«4  ;  8S  L.J,,  Q.B.,  930.  The  action  was 
brought  to  recover  £837  14s.  8d.  dead  freight  on 
450  tons  cargo  short  shipped,  or  altieniatively  a  like 
amount  as  damages  for  breach  of  charter  in  not  loading 
proper  or  usual  wet  woodpulp  ;  in  consequence  of 
whieh,  it  was  alleged,  the  said  pulp  loaded  so  badly  as 
to  prevent  the  steamship  I  sis  from  being  loaded  so  as 
to  carry  within  450  tons  of  her  proper  cargo.  By  a 
charter-party,  dated  December  22,  1897,  the  appellants, 
who  are  the  owners  of  the  steamship  I  sis,  chartered  her 
to  the  respondents  to  load  at  Bangor,  Maine,  U.S.A., 
a  full  and  complete  cargo  of  wet  woodpulp,  containing 
about  50  per  cent,  of  water.  Ice  prevented  the  steam- 
ship from  reaching  Bangor,  and  she  was  loaded  at 
Bucksport,  having  proceeded  there  in  accordance  with 
a  clause  in  the  charter-party  which  provided  that  if 
ice  should  prevent  the  steamer  from  reaehing  Bangor 
charterers  were  to  load  the  steamer  at  Buoksport. 
There  are  two  kinds  of  wet  woodpulp — viz. ,  one  in  the 
production  of  which  the  wood  is  subjeet  only  to 
meehanical  aetion,  and  another  kind  which  is  produced 
by  chemical  action.  The  respondents  offered  a  cargo 
consisting  in  part  of  wet  wood  mechanical  pulp  and  in 
part  of  wet  wood  chemical  pulp.  All  the  wet  wood- 
pulp  offered  by  the  respondents  contained  the  proper 
percentage  of  water,  and  no  cause  of  complaint  could 
oi  would  have  arisen  if  the  woodpulp  had  not  been 
partly  frozen  as  hereinafter  stated.  The  steamship 
arrived  at  Bucksport  on  January  6,  1898,  and  during 
the  time  of  loading  a  severe  frost  prevailed,  as  was 
usual  there  at  that  season.  The  quantity  shipped  was 
about  2,496  tons,  and  the  appellants'  case  was  that  if 
the  wet  woodpulp  ha<l  not  been  frozen  the  steamer  could 
have  loaderl  an  additional  448  tons.  It  was  admitted 
that  no  more  than  the  quantity  shipped  could  be  stowed 
of  wet  woodpulp  in  a  frozen  condition.  Mr.  Justice 
Bruce  delivered  judgment  in  favour  of  the  appellants. 
The  Court  of  Appeal  allowe<l  the  appeal.  Lord  Justice 
Vaugban  Williams,  while  agreeing  that  what  was  ten- 
dered for  shipment  was  wet  woodpulp,  dissented  on 
the  ground  that  the  evidence  did  not  in  terms  prove 
that  wet  woo<1pu]p  when  shipped  in  a  frozen  condition 
was  accepted  as  a  full  and  complete  cargo. 

Mr.  Carver,  Q.C.,  Mr.  Gardner  Horridge,  and  Mr. 
Hyslop  Maxwell  were  counsel  for  the  appellants  ;  Mr. 
Joseph  Walton,  Q.C.,  and  Mr;  Colliugwood  Hope  ioc 
the  respondents  were  not  heard. 

The  LoBD  Chancellob,  in  moving  that  the  appeal  be 
dismissed,  said  that  the  substance  carried  was  well 
known  in  the  trade  by  a  familiar  name,  and  the  charter- 
party  provided  that  a  full  and  complete  cargo  of  it 
should  be  loaded.  It  was  to  be  wet  woodpulp  con- 
taining 50  per  cent,  of  water.  That  requirement  was 
fulfilled.  If  the  parties  had  intended  to  make  some 
stipulations  as  to  the  amount  of  tonnage  to  be  con- 
veyed, it  was  open  to  them  to  do  so  in  the  terms  of 
the  charter-party.  It  was  obvious  that  the  amount 
would  vary  according  as  the  loading  was  in  summer  or 
winter  ;  in  summer  the  article  would  pack  more  closely. 
It  was  contended  for  the  appeUants  that  the  article 
ought  to  have  been  of  a  class  which  should  make  the 
greatest  amount  of  tonnage.      But  there  was  no  ground 


for  such  a  contention.  The  respoDdents  had  fulfilled 
their  obligation.  The  stipulated  article  was  tendered 
and  the  ship  was  eo  loaded  that  she  could  hold  no  more, 
and  there  was  a  full  and'  complete  cargo,  and  an  eoiire 
performance  of  the  obligations  of  the  charter-party. 
The  appeal  must  be  dismissed  with  coats. 

The  other  noble  and  learned  Lords  eoncurred. 

[Solicitors— Rowcliffe,  Bawle,  and  Co.,  for  the  ap- 
pellant:  Wynne,  HcStme,  and  Wynne,  for  the  re- 
spondent.] 


1900. 
May  14. 


Q.B.  DIv.    (Ridley    and) 
Bigham,  JJ.>  j 

CBAIO  V.  NICHOLS.* 

Army — Exemption  from  tolls — Army  Act,  1881, 
sec.  143. 
An  officer's  private  carriage  used  by  him  in 
proceeding  to  his  military  duties  is  not  exempted 
from  payment  of  tolls  by  sec,  143  of  the  Army 
Act,  1881. 

This  was  an  appeal  by  case  stated  from  justices  of 
Plymouth.  An  information  was  heard  before  the  jnstieee 
charging  the  respondent  with  unlawfully  demanding  and 
receiving  from  the  appellant,  an  officer  in  her  Majesty's 
Regular  forces,  a  toll  of  4d.  for  passing  along  the  Bm- 
banknient-road,  a  turnpike  road,  contrary  to  section 
143  of  the  Army  Act,  1881.  The  question  raised  by  the 
case  was  whether  an  officer  of  the  Regular  Army  was 
exempt  from  the  payment  of  the  toll  in  queetion  in 
respect  of  a  private  carriage  in  which  he  was  proceed- 
ing to  a  place  where  his  military  duty  required  him  to 
go.  Section  143  o!  the  Army  Act,  1881,  provides, 
inter  aWa,as  follows  :— **  All  officers  and  soldiers  of  her 
Majesty's  Regular  forces  on  duty  or  on  the  march,  and 
their  horses  and  baggage  .  .  and  all  carriages  and 
horses  belonging  to  her  Majesty  or  employed  in  her  mili- 
tary service,  when  conTcying  any  such  persons  as  above 
in  this  section  mentioned,  or  baggage,  or  stores,  or  re- 
tui-ning  from  conveying  the  same  shall  be  exempt  from 
the  payment  of  any  duties  or  tolls  .  .  in  passing  along 
or  over  any  turnpike,  or  other  road  or  bridge,  otherwise 
demandable  by  virtue  of  any  Act  of  ParHament.  .  ." 
It  appears  from  the  case  that  the  appellant  was  a  major 
in  the  Royal  Artillery  stationed  at  Fort  Bovisand,  about 
six  miles  from  Plymouth.  He  resided  at  Spencer- 
terrace,  in  Plymouth,  and  his  duties  frequently 
necessitated  his  attendance  at  the  headquarters  office. 
Mount  Wise,  Devonport.  On  July  10,  1899,  he  pro- 
ceeded in  his  own  private  carriage  from  his  residence 
in  uniform  to  the  headquarters  at  Pevonport,  where  he 
tran-sacted  official  business.  He  left  the  headquarters 
office  in  the  same  carriage,  accompanied  by  his  soldier 
servant.  The  servant  was  not  in  uniform.  He  drove 
through  the  Modbury-road  toll-gate  in  the  Embankment- 
road  to  Fort  Bovisand,  a  distance  of  nine  miles,  in 
order  to  discharge  official  duty.  The  toll  collector 
demanded  and  received  the  toll  of  4d.  authorized  by  a 
local  Act  ot  Parliament  in  respect  of  the  carriage,  not- 
withstanding that  the  appellant  infonned  him  that  he 
was  on  duty.  The  carriage  was  the  private  property  of 
the  appellant,  for  which  he  took  out  an  Excise  lioence, 
and  was  used  by  him  partly  for  his  own  private  pur- 
poses and  partly  for  carrying  out  his  military  duties. 
The  appellant  was  in  receipt  of  allowances  frona  the 
Government  for  a  horse  in  connexion  with  his  duties  an 
a  major  in  her  Majesty's  Ai-my,  bat  he  was  not  in  re- 
ceipt of  nor  entitled  to  any  allowance  in  respect  of  a  pri- 
vate carriage,  nor  would  he  have  been  at  liberty  to  hire 
a  private  carriage  at  the  coet  of  the  Government  to  con- 
vey him  from  Plymouth  to  Fort  Bovisand  for  the   pur- 
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pose  of  diaebarging  hif  duty  at  the  Fort.  The  justices 
were  of  ojiiiuon  that  the  carriage  was  not  **  enii>loyed 
in  her  Majesty's  military  sertioe,"  not  having  been  re- 
qnisitioDed  for  military  serviee  mider  the  Mutiny  Act, 
or  otherwise  appropriated  for  her  Majesty's  military 
senrioe,  so  as  to  oome  within  the  exemption  fai  section 
148  of  the  Army  Act,  and  dismissed  the  information. 
It  was  contended  on  behalf  of  the  appellant  tiiat  the  ex- 
emption applied  to  every  carriage  which  was  used  in 
military  senrioe,  and  that  the  carriage  in  question  was 
so  being  used  at  the  time  when  the  toll  was  exacted. 

Mr.  Tarborough  Anderson  appeared  for  the  appellant; 
and  Mr.  Duke,  Q.G.,  and  Mr.  Frank  Bodilly  for  the 
respondent. 

The  0>I7BT  dismissed  the  appeal. 

Mb.  Jvsticb  Ridlit  said  that  the  case  was  clear. 
T%e  question  was  whether  the  carri*ge  was  being  **  em- 
ployed in  her  Majesty's  military  service  "  within  the 
meaning  of  section  143.  The  words  quoted  coald  not 
be  read  in  the  wide  sense  suggested  by  the  appellant's 
counsel  as  including  any  carriage  being  used  in  military 
service.  In  view  of  the  other  words  of  the  section  and 
taking  into  consideration  the  fact  that  allowances  were 
made  to  officers  for  horses  and  carriages  used  by  them 
in  military  service,  he  was  of  opinion  that  the  words 
meant  carriages  employed  in  military  servioe  by  the 
authority  of  those  who  were  in  command.  The  words 
were  put  in  the  way  they  were  put  in  the  section 
becanse  they  were  intended  to  refer  to  three  classes  of 
carriages^namely  (I)  those  which  were  employed  in 
military  service  as  part  of  the  military  equip- 
ment ;  (2)  those  which  were  reqnisitioned  under  the 
Mutiny  Act  ;  and  (3)  those  in  respect  of  which 
allowances  were  made  to  the  oifieers  to  whom  they 
belonged.  The  words  did  not  include  a  carriage 
which  was  only  used  by  an  officer  on  duty  because 
it  was  his  pleasure  to  so  use  it.  The  carriage  in 
question  was  therefore  not  within  the  exemption  pro- 
vided for  in  the  section.' 

Mb.  Justice  Bioham  concurred. 

[Solicitors— The  Solicitor  to  the  Treasury,  for  Watts, 
Ward,  and  Anthony,  Plymouth,  for  the  appellant  ; 
Sharpe,  Parker,  and  Co.,  for  Ellis,  Plymouth.] 


Q.B.  Div.  (Wright  and  ) 
Darling,  JJ.)  j 


1900. 
May  14. 


nr  BB  MABLBT.* 


Bankruptcy — Discharge — Discretion  of  the  Court 
— Bankruptcy  Act,  1890,  sec.  8,  subs.  2. 
On  an  application  for  discharge  it  is  not  usual 
to  refuse  the  discbarge  until  the  debtor  has  paid 
lOs.  in  the  pound,  unless  there  is  a  reasonable 
prospect  of  there  being  some  available  funds  or 
property.  

This  was  an  appeal  by  the  bankrupt  from  an  order  of 
the  Judge  of  the  County  Court  of  Croydon  refusing  his 
discharge  until  he  had  paid  10s.  in  the^  pound  to  his 
creditors.  The  bankrupt  practically  had  no  assets,  and 
he  had  no  means  and  no  prospect  of  obtaining 
any  property,  and  did  not  propose  to  engage  in  any 
business.  His  wife  had  considerable  means.  His 
bankruptcy  had  been  brought  about  by  his  having 
backed  bills  for  other  persons  as  a  surety.  He  had  not 
reeeived  any  part  of  the  oonsideration  paid  for  the 
bills.  The  learned  County  Court  Judge  had  made  the 
order  in  the  exercise  of  his  discretion  under  section  8, 
subsection  2,  of  the  Bankruptcy  Aet,  1890,  whieh  pro- 
vides that  on  the  hearing  of  an  application  for  an  order 
of  discharge  the  Court  shall,  on  proof  (inter  alia) 
that  the   bankrupt's  assets  are  not  of  a  value  equal  to 

'Reported  bj  H.  L.  Frkskk,  Ebq.,  BarriBtor-at-Law. 


10s.  in  the  pound  on  the  amount  of  his  onsecnred 
liabilities,  either  refnse  the  discharge  or  suspend  the 
discharge  for  a  period  of  not  less  than  two  years,  or 
sospead  the  discharge  until  a  dividend  of  not  less  than 
10s.  in  the  pound  has  been  paid  to  the  creditors.  The 
Comity  Court  Judge  expressed  the  opinion  that  it  was 
the  duty  of  the  bankrupt  to  work  and  earn  the  means 
for  pasring  his  ereditors. 

Mr.  CcXiAM,  who  appeared  for  the  bankmpt,  con* 
tended  that  the  County  Court  Judge  had  wrongly  exer* 
eised  his  discretion.  He  ought  to  have  suspended  the 
discharge  for  two  years.  The  case  fell  within  the  prin* 
ciple  of  **  /n  re  BuUen  "  (5  Mor.-,  243),  "  In  re 
Shackleton  "  (6  Mor.,  304),  and  '*  In  re  Gould  " 
(7  Mor.,  215),  which  went  to  show  that  such  an  order 
as  that  appealed  against  ought  not  to  be  made  where 
there  was  no  reasonable  probability  of  anything  being 
paid  to  the  creditors. 

Mr.  MniB  Mackenzie,  who  appeared  for  the  Official 
Receiver,  submitted  that  the  discretion  exeroised  by  the 
Court  below  should  not  be  interfered  with.  The  cases 
cited  were  all  decided  under  section  28  of  the  Bank- 
ruptcy Act,  1883  ;  but  that  section  was  repealed  by  the 
Bankruptcy  Act,  1890,  which  gave  (section  8)  a  wider 
discretion  to  the  Court. 

BIr.  Colam  replied. 

Mb.  Justice  Wbiobt.— I  do  not  like  interfering 
with  an  order  made  by  the  Court  below  in  the  exercise 
of  its  discretion,  but  I  understand  it  to  be  the  usual 
practice  not  to  make  an  order  of  this  kind  unless 
there  is  a  reasonable  prospect  that  some  funds  or 
property  will  be  forthcoming  which  may  be  made 
available  for  the  jmyment  of  the  debts  of  the  bankrupt. 
I  think  the  appeal  should  be  alio  wed,  and  that  the 
better  order  to  make  will  be  to  suspend  the  discharge 
for  two  years. 

Mb.  Justice  Dablino.— I  agree. 

[Solicitors— W.  C.  Cooke;  The  Solicitor  to  the 
Board  of  Trade.] 


1900. 
May  16. 


Court  of  Appeal  (A.  L.  Smith,  Vaughan  > 
Williams,  and  Romer,  L.JJ.)  j 

THE  PHILADBLPHIAN.* 

Ship — Collision — ^Regulations  for  Preventing  Col- 
lisions at  Sea,  Art.  11 — Construction— Anchor 
light  ''  in  forward  part  of  the  vessel.'' 


Hiis  was  an  appeal  from  the  judgment  of  Mr.  Justice 
Bucknill  reported  in  The  Times  of  December  19.  The 
action  was  brought  by  the  owners  of  the  steamship 
Ella  Sayer  to  recover  damages  sustained  by  them  by 
reason  of  a  collision  which  occurred  about  11  p.m,  on 
August  10  of  last  year  in  Quebec  Harbour,  in  the  River 
St.  Lawrence,  between  their  vessel  and  the  defendants' 
steamship  Philadeiphian.  The  Ella  Sayer,  a  steamship 
of  2,549  tons  gross  register,  3I3ft.  in  length,  was 
lying  at  anchor  in  about  mid -channel.  The  Ella  Sayer 
was  carrying  two  andior  lights,  the  one  forward  being 
on  the  fore-shroud  of  the  starboard  fore-rigging,  just 
abreast  of  the  foremast,  2Sft.  6in.  above  the  hull,  and 
72ft.  from  the  stem.  The  Philadeiphian,  a  steam- 
ship belonging  to  the  Ley  lend  line,  of  Liverpool, 
of  5,120  tons  gross  register,  was  proceeding  down 
the  St.  Lawrence  on  a  voyage  from  Montreal 
to  Liverpool  with  cattle  and  a  general  cargo.  The 
Philadeiphian  vtM  in  charge  of  a  duly  licensed  pilot. 
The  Philadeiphian  struck  the  BUa  Sayer  with  her  stem, 
and  damaged  her.  The  main  question  was  whether  the 
Ella  Sayer  was  carrying  her  forward  anchor  light  "  in 
the  forward  part  of  the  vessel  "  as  required  by 
Article  11  of  the  Regulations  for  Preventing   Collisions 
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at  Sea,  1897.  The  loaroed  Judge  held  thait  the  Phila- 
delpnian  was  to  blame  for  going  at  excessive  speed,  and 
for  not  keeping  a  good  look  out.  He  also  held  that  a 
light  72ft.  from  the  stem  was  not  **  in  the  forward 
part  of  the  vessel  ' '  within  the  meaning  of  Article  II, 
and  that  therefore  the  'Ella  Sayer  had  committed  a 
breach  of  the  rules,  but  that  this  breach  could  not 
possibly  have  contributed  to  the  collision.  He  therefore 
held  that  the  Philadelphian  was  alone  to  blame.  The 
defendants,  the  owners  of  the  Philadelphian,  appealed. 
By  Article  11  **  a  vessel  under  150ft.  in  length,  wben 
at  anchor,  shall  carry  forward , where  it  can  best  be  seen, 
but  at  a  height  not  exceeding  20ft.  above  the  hull,  a 
white  light  in  a  lantern  so  constructed  as  to  show  a 
clear,  uniform,  and  unbroken  light,  visible  all  round 
the  horizon  at  a  distance  of  at  least  one  mile.  A  vessel 
of  150ft.  or  upwards  in  length,  when  at  anchor,  shall 
carry  in  the  forward  part  of  the  vessel,  at  a  height  of 
not  less  than  20ft.  and  not  exceeding  40ft.  above  the 
hull  one  such  light,  and  at  or  near  the  stem  of  the 
vessel, -and  at  such  a  height  that  it  shall  not  be  less 
than  15ft.  lower  than  the  forward  light,  another  such 
light." 

,  Mr.  Joseph  Walton,  Q.C.  (Mr.  Aspinall,  Q.C.,  and 
Mr.  W.  S.  Glynn  with  him),  for  the  defendants,  said 
that  the  only  question  on  the  appeal  was  whether  the 
learned  Judge  was  right  in  holding  that  the  Ella  Bayer 
was  not  to  blame  as  well  as  the  Philadelphian.  He 
contended  that  the  learned  Judge  was  wrong.  First, 
the  forward  anchor  light  on  the  Ella  Sayer  was  not  ^ '  in 
the  forward  part  of  the  vessel  ''  within  the  mean- 
ing of  Article  11.  Those  words  did  not  mean 
any  part  of  the  ship  forward  of>  amidships.  They 
meant  somewhere  near  the  stem.  The  object  of  Article 
11  was,  in  the  case  of  a  vessel  150ft.  in  length  or 
upwards,  to  show  by  the  position  of  the  lights  the 
length  of  the  vessel  so  as  to  enable  passing  vessels  to 
avoid  her.  A  distance  of  72ft.  from  the  stem  could 
not  be  called  **  in  the  forward  part  of  the  vessel." 
In  construing  Article  11  its  object  must  be  borne  in 
mind,  and  it  would  render  the  role  useless  to  construe 
it  in  any  other  way.  Upon  the  construction  of  the  rule 
the  learned  Judge  decided  in  favour  of  the  defendants , 
but  he  held  that  the  breaeh  of  the  rule  could  not  possibly 
have  contributed  to  the  collision.  Upon  this  latter 
point  he  contended  that  the  learned  Judge  was  wrong. 

LoBD  Justice  A.  L,  Smith.— We  are  against  you 
upon  the  first  point,  and  therefore  you  need  not  go 
into  the  second  question. 

Mr.  Laing,  Q.C,  Mr.  Dawson  Miller,  and  Mr.  Adair 
Roche,  for  the  plaintiffs,  were  not  called  upon. 

The  Cottbt  dismissed  the  appeal,  differing,  however, 
from  Mr.  Justice  Bucknill  upon  the  construction  of 
Article  11. 

IiOBD  Justice  A.  L.  Smith  said  that  the  question 
depended  entirely  upon  the  construction  of  Article  11 . 
They  must  construe  the  rule  according  to  the  language 
used.  The  Ella  Sayer  had  an  andior  light  in  the  fore- 
shroud  of  the  'starboard  fore-rigging,  and  a  second 
anchor  light  at  or  near  the  stern.  The  question  was 
whether  the  forward  light  was  '  *  in  the  forward  part  of 
the  vessel  "  within  the  meaning  of  Article  11.  The 
learned  Judge  held  that  it  was  not,  but  at  the  same 
time  he  held  that  the  breach  of  the  rule  could  not 
possibly  have  contributed  to  the  collision,  because  those 
on  the  Philadelphian  never  saw  any  light  at  all.  In  his 
(the  Lord  Justide's)  opinion  the  learned  Judge  was 
wrong  upon  the  construction  of  the  rule.  The  language 
seemed  plain.  In  the  first  part  of  the  rule  relating  to 
vessels  under  150ft.  in  length,  the  word  **  forward  " 
seemed  to  him  to  be  used  in  contradistinction  to  '*  aft.'' 
Fhe  part  of  the  rule  applicable  to  the  present  case 
was  that  relating  to  vessels  of  150ft.  or  upwards  in 
length.    The  forward  light  on  the  Ella  Sayer  was  about 


a  quarter  of  the  ship's  length  from  the  stem.  Was  that 
*•  in  the  forward  part  of  the  vessel  "  ?  The  words 
were  not  **  at  or  near  the  stem."  In  his  opinion  the 
light  was  in  the  forward  part  of  the  vessel.  In  regard 
to  the  after  light,  it  was  to  be  observed  that  the  mle 
did  not  say  that  it  must  be  *  *  in  the  after  part  of  the 
vessel,"  but  it  more  or'  less  fixed  the  spot  by  saying, 
**  at  or  near  the  stem."  Counsel  for  the  appellants  eon- 
tended  that  the  Coart  ought  to  read  the  words  **  in 
the  forward  part  of  the  vessel  "  as  '*  at  or  near  the 
stem."  What  justification  was  there  for  introducing 
such  language  into  the'  rule  ?  The  framers  of  the  rule 
had  drawn  a  distinction  between  the  forward  light  and 
the  after  light.  It  wss  said  that  the  object  of  the  rule 
wi^  to  indicate  the  lengt^  of  the  vessel  by  the  position 
of  the  two  lights.  If  that  were  so,  the  framers  of  the 
rule  had  not  carried  out  their  intention.  The  result  was  the 
forward  light  in  the  present  case  was,  in  the  terms  of  the 
rule,  **  in  the  forward  part  of  the  vessel."  That  being 
so  the  Ella  Sayer  had  committed  no  breach  of  Article 
11.  It  was  unnecessary,  therefore,  to  consider  the 
second  question  upon  which  the  learned  Judge  decided 
in  favour  of  the  plaintiffs.  The  appeal  mast  there- 
fore, be  dismissed. 

LoBD  Justice  Vaughan  Williams  agreed.  It  was 
contended  that  the  Court  ought  to  construe  the  words 
of  Article  11,  *'  in  the  forward  part  of  the  vessel,"  as 
*  *  at  or  near  the  stem. "  In  his  oi»nion  that  could  not 
be  done.  The  words  in  the  rule  '*  at  or  near  the 
stem  "  gave  a  substantially  fixed  point  for  the  after 
light,  whereas  the  words  **  in  the  forward  part  of  the 
vessel  "did  not  give  any  fixed  point,  but  left  the 
matter  largely  to  the  discretion  of  the  master. 

LoBD  Justice  Romeb  concurred. 

[Solicitors — Botterell  and  Roche,  for  the  plaintiffs  ; 
Thomas  Cooper  and  Co.,  for  Hill,  Dickinson,  Dickin- 
son, and  Hill,  Liverpool,  for  the  defendants.] 


Chan.    Div.  >  1900. 

(Cosens-Hardy,    J.)     |  May  15. 

the  sacchabin  cobfobation  (limited)  v.  quincet.« 
Patent — Infringement. 
The  plaintiffs  were  the  owners  of  tliree  patents 
which  together  gave  them  the  sole  authority 
within  the  United  Kingdom  to  make,  use,  or  vend 
saccharin  ;  held,  that  although  they  could  not 
prove  which  of  the  three  patents  had  been  in- 
fringed, they  could  prove  infringement  of  one  or 
other  of  them  by  the  defendant,  and  were,  there* 
fore,  entitled  to  damages. 


His  LOBDSHIP  gave  judgment  in  this  action, 
tried  on  the  2nd  and  3rd  inst.,  as  follows  .—The 
plaintiffs  in  this  action  are  owners  of  12  patents. 
They  allege  in  their  statement  of  claim  that  the  de- 
fendant has  infringed  and  threatens  to  infringe  these 
several  patents,  and  they  seek  an  injunction  and 
damages.  Hie  fact  is  that  the  defendant  in  December, 
1897,  and  January,  1898,  purchased  SSlb.  of  saccharin 
from  the  Chemical  and  Drugs  Company  (Limited),  who 
were  then  oarrying  on  business  at  Manchester.  This  b 
the  only  infringement  relied  upon.  The  validity  of 
the  patents  is  admitted.  The  sole  issue  before 
me  is  that  of  infringement.  It  appears  from  the 
evidence  of  Dr.  Passmore,  the  only  witness  called 
by  the  plaintiffs,  that  the  12  patents  may  be  con- 
veniently, for  the  purposes  of  this  action,  treated  as 
only  three  in  number,  and  that  these  three  relate  to 
separate  and  distinct  modes  of  producing  a  chemical 
compound   known   as   saccharin,    and    that  it   is   not 
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pouiUe  to  tell  from  tlie  examination  of  any  partiealar 
parcel  imder  whioh  prooeas  it  baa  been  produced.  These 
patents  are  dated  in  1885,  1894,  and  1895.  Saocharin 
was,  in  and  prior  to  1898,  manufactored  on  a  commer- 
cial scale  only  on  the  Continent,  and  only  under  one  or 
other  of  these  three  proeesses.  No  evidence  was 
adduced  as  to  the  place  where,  or  as  to  the  process 
by  which,  the  parcels  purchased  by  the  defendant  were 
produced.  But  the  plaintiffs  assert  that  Dr.  Pass- 
more's  evidence  is  sufficient,  unless  answered  by  the 
defendant,  to  establish  that  it  was  made  in  contraven- 
tion of  their  rights  as  patentees,  and  they  ask  an 
injunction  and  damages  accordingly.  The  defendant, 
who  is  probably  as  ignorant  as  the  plaintiffs  are,  of  the 
plaoe  where,  or  the  process  by  which,  the  porehased 
parcels  were  ptodmced,  called  no  evidence,  and  claimed 
a  nonsait  on  the  ground  that  the  plaintiffs  have 
not  shown  which  patent  right  was  infringed.  The 
peouliarity  of  the  case  is  this.  If  the  plaintiffs  had 
brought  three  separate  actions  in  respect  of  their  three 
patents,  1  think  they  must  have  failed  in  each  action, 
for  there  is  neither  presumption  nor  proof  that  any 
particular  patent  has  been  infringed,  and  it  is  forcibly 
argued  on  the  part  of  the  defendant  that  three  bad 
actions  cannot  be  so  combined  as  to  form  one  good 
action.  Now,  as  to  the  injunction,  I  tiiink  the  plain- 
tiffs* case  fails  ;  an  injunction  cannot  be  properly 
granted  except  in  respect  of  a  patent  which  the  defen- 
dant has  infringed  or  threatened  to  infringe,  and  only 
during  the  continuance  of  that  patent.  I  am  satisfied 
that  the  saecharia  was  not  made  under  all  three  pro* 
cesses.  It  was  made  under  one  of  the  three,  though  I 
cannot  tell  under  which  of  the  three.  It  may  have 
been  under  the  1885  patent,  which  has  now  expired,  and 
in  respect  of  that  patent  no  injunction  oonld  n\)w  be 
granted.  Hie  plaintiffs,  therefore,  have  not  established 
that  which  is  necessary  to  entitle  them  to  an  injunction. 
As  to  the  damages,  there  is  more  difficulty.  Treat- 
ing the  pleadings  as  amended  in  order  to  raise 
the  real  question,  the  plaintiffs  allege  that  they 
were  in  1897  and  1898  the  owners  of  three  patents 
which,  together,  gave  them  the  sole  authority 
within  the  United  Kingdom  to  make,  use,  or  vend 
saccharin,  that  the  damages  recoverable  for  infringe- 
ment must  be  identical  in  amount  whichever  of  the 
three  patents  was  infringed  by  the  defendant,  and  that, 
although  they  cannot  prove  which  of  the  three  patents 
has  been  infringed,  they  can  recover  damages  for  in- 
fringement of  one  or  other  of  the  three  patents,  as 
they  have  proved  that  the  defendant  has  infringed  one 
or  other  of  them.  Now,  in  the  ordinary  case  of  a  claim 
for  alternative  relief,  the  plaintiff  has  to  prove  at  the 
trial  under  which  of  the  alternatives  pleaded  he  is  en- 
titled to  succeed.  The  present  plaintiffs  cannot  bring 
themselves  within  this  principle.  But  I  am  not  satisfied 
that  under  the  modern  practice  it  is  always  essential  to 
establish  the  particular  alternative,  provided  only  that 
the  rights  of  the  plaintiffs  and  the  obligations  of  the 
defendant  are  identical  under  each  of  the  alterna- 
tives, and  that  the  alternatives  exhaust  every 
possible  contingency  and  are  mutually  exolurive. 
Suppose  all  the  coal  in  the  parish  of  X  lying  to  the  east 
of  a  certain  fault  is  demised  in  1890  by  A  to  B,  and 
by  a  subsequent  lease  in  1891  all  the  coal  in  the  parish 
lying  to  the  west  of  the  fault  is  demised  by  A  to  B, 
and  suppose  that  the  rents  and  royalties  reserved  by  the 
two  leases  are  identical.  The  precise  position  of  the  fault 
may  be  unknown  to  both  A  and  B,  or,  indeed,  to  any 
living  pezson.  B  works  coal  within  the  parish  in  1892. 
He  ought  not,  it  seems  to  me,  to  be  able  to  refuse  to 
pay  any  royalty  unless  A  can  show  whether  the  coal 
has  been  got  from  the  east  or  from  the  west  of  the 
fault,  or  whether  his  right  depends  upon  the  lease  of 
1890  or  upon  the  lease  of  1891.  The  coal  must  have 
No.  25.— Vol.  XVI. 


been  got  from  one  side  or  the  other  of  the  fault,  and 
the  amount  payable  for  royalty  will  'be  the  same  in 
either  case.  Common  sense  requires  that  A  should  be 
entitled  to  sue  alternatively  either  under  the  first  lease 
or  under  the  second  lease.  In  the  case  supposed  the 
two  alternatives  exhaust  every  possible  events  and, 
that  being  so,  I  think  A  ought  to  recover.  Tho 
present  case,  though  not  turning  upon  contract,  ought, 
I  think,  to  be  dealt  with  upon  the  same  footing.  I  find 
as  a  fact  that  the  plaintifliB'  three  patents  covered  every 
possible  mode  of  producing  saccharin.  One  of  the  three 
patents  must  have  been  infringed.  The  right  to  damages 
is  precisely  the  samt),  the  measure  of  damages  is  pre« 
cisely  the  same,  whichever  of  the  three  patents  was  in 
fact  infringed.  The  nature  and  extent  of  the  wrong 
done  by  the  defendant  does  not  depend  upon  the  par- 
ticular patent  infringed.  Justice  requires  that,  under 
the  peculiar  circumstances  of  the  case,  the  plaintiffs, 
who  have  certainly  had  a  right  infringed  by  the 
defendant,  should  not  be  without  a  remedy.  I  shall 
therefore  direct  an  inquiry,  without  mentioning  any 
particular  patent,  whether  any  and  what  damages  have 
been  sustained  by  the  plaintiffs  by  reason  of  the  use  by 
the  defendant  of  S31b.  of  saooharin  purchased  by  the 
defendant  in  December,  1897,  and  January,  1898,  or 
any  other  saccharin  purchased  by  the  defendant  before 
June  1,  1899.  I  shall  reserve  the  costs  of  the  inquiry, 
and  I  shall  expect  the  plamtiffs  before  proceeding  with 
the  inquiry  to  make  a  definite  demand  of  a  particular 
sum.  I  regret  that  evidenoe  was  not  adduced 
at  the  trial  as  to  the  amount  of  damages. 
With  reference  to  the  costs  of  the  action,  the  plaintiffs 
have  partly  failed  and  partly  suoceeded.  I  do  not 
regard  with  sympathy  or  favour  actions  of  this  nature 
brought  against  a  purchaser.  I  give  no  costs  to  the 
plaintiffs  up  to  and  including  judgment.  Hie  subse- 
quent oosts  will  be  reserved. 

Mr.  Moulton,  Q.C.,  Mr.  Cripps,  Q.C.,  BIr.  J. 
Graham,  and  Mr.  Colefax  were  for  the  plaintiff  corpora- 
tion ;  Mr.  A.  J.  Walter  and  Mr.  Bucknill  for  the 
defendant. 

There  were  three  other  similar  actions  for  trial,  which 
counsel  agreed  could  not  be  distinguished  ;  similar 
orders  were  therefore  taken  in  each  action. 

[Solicitors—J.  H.  and  J.  Y.  Johnson  ;  J.  W.  Asprey.] 


Q.B.  Div.    (Ridley  and  }  1900. 

Darling,  JJ.)  j  May  16. 

THE  ATTOBNEY-GByERAL  V.  THE  JEWISH  COLONIZATION 
ASSOCIATIOy  AND  ANOTHEB.* 

Revenue — Estate  duty — Foreign  '  domicil — Pro- 
perty situate  abroad — Succession  Duty  Act, 
1853,  sees.  2  and  10— Finance  Act,  1891,  sec.  2, 
subs.  2. 


Judgment  in  this  case,  which  was  reserved  on  May  9 
last,  was  delivered.  The  arguments  were  heard  on 
May  8  and  9,  and  reports  of  the  case  appeared  in  The 
Times  of  May  9  and  11. 

The  following  counsel  appeared  in  the  case  :~For  the 
Crown,  Sir  Richard  Webster,  Q.C.,  Sir  Robert  Finlay, 
Q.C.,  and  Mr.  Vaughan  Hawkins  ;  and  for  the 
defendants,  Sir  R.  Reid,  Q.C,  Mr.  Swinfen  Eady, 
Q.C.,  Mr.  Dicey,  Q.C,  Mr.  Danckwerts,  Q.C,  and 
Mr.  Schuster. 

Mb.  Justice  Ridley,  in  a  written  judgment,  said  : — 
This  was  an  information  claiming  estate  and  succession 
duty  on  the  death  of  Baron  de  Hirsch  de  Gereuth  upon 
property  in  respect  of  which  he  had  made  a  disposition 
in  favour  of  the  Jewish  Colonisation   Association.    The 
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Jewish  Colonization  Association  was  on  September  10, 
1891,  formed  into  a  company  ouder  the  Companies 
Acts,  1862  to  1890,  by  a  certificate  of  the  Board  of 
Ttade.  On  its  being  proved  that  no  portion  of  the 
income  was  intended  to  be  used  as  profit  to  its  members 
it  was  registered  nnder  section  23  of  the  Companies 
Act,  1867,  without  the  addition  of  the  word  *'  limited." 
Its  objects  were,  stated  generally,  to  assist  the 
emigration  of  Jews  from  any  parts  of  Europe  or 
Asia  to  other  parts  of  the  world,  and  to  form 
colonies  for  their  reception.  The  office  was  to  be,  and 
was,  in  London.  By  article  25  of  the  articles  of  associa- 
tion its  affairs  were  to  be  under  the  general  control  of 
a  council  of  administration,  consisting  of  not  more  than 
six  nor  less  than  three  persons — ^none  of  whom  were 
required  to  be  members  of  the  company — who  were 
required  to  be  elected  by  the  company  in  general  meet- 
ing, and  to  hold  office  for  five  years.  By  the  memo- 
randum of  association  it  was  stated  that  the  objects  for 
which  the  company  was  established  were,  amongst 
others  (a)  to  assist  to  promote  the  emigration  of  Jews  from 
any  part  of  Europe  or  Asia  and  principally  from  countries 
in  which  they  might  be  subjected  to  any  special  taxes 
or  political  disabilities,  and  to  form  colonies  in  other 
parts  of  the  world  ;  (c)  to  accept  gifts  of  money  or 
property  on  the  terms  of  the  same  being  applied  to  the 
purposes  of  the  company  ;  (»)  to  invest  the  moneys  of 
the  company  not  immediately  required  for  the  opera* 
tions  of  the  company  in  the  public  stocks  of  the 
English,  French,  Belgian,  Dutch,  and  German  Govern- 
ments or  of  the  United  States  of  America  ;  (s)  to  do 
all  such  other  lawful  things  as  were  incidental  or  oon- 
duoive  to  the  attainment  of  these  objects  ;  provided 
that  the  company  should  observe  the  provisions 
of  the  21st  section  of  the  Companies  Act  of 
1862  where  applicable,  and  that,  in  case  the  company 
should  accept  any  gift  on  such  special  trusts  as  to  be 
subject  to  the  jurisdiction  of  the  Charity  Commissioners, 
the  company  should  if  required  by  the  Charity  Com- 
missioners vest  the  sane  in  the  special  trustees  thereof. 
The  nominal  capital  of  the  company  was  to  be 
£2,000,000,  in  20,000  shares  of  £100  each,  of  which 
19,992  were  allotted  to  Baron  de  Hirsch.  The  seventh 
clause  of  the  memorandum  of  association  provided  that 
if,  in  the  event  of  a  winding  up  or  dissolution  of  the 
company,  there  remained  any  property  it  should  not  be 
distributed  among  the  members  of  the  company  but  be 
transferred  to  some  institution  with  objects  similar 
to  those  of  the  company,  and  that  if  such  institu- 
tion should  not  be  selected  by  the  members 
at  or  before  the  time  of  the  winding  up  or  dissolution 
it  should  be  selected  by  the  Judge  of  the  High  Court  of 
Justice  having  jurisdiction  in  that  behalf.  By  article  18 
of  the  articles  of  association  the  first  general  meeting 
was  to  be  held  within  four  months  after  the  incorpora- 
tion, and  subsequent  general  meetings  were  to  be  held 
once  at  least  in  every  year  in  London  or  such  other 
place  as  the  council  might  from  time  to  time  determine, 
and  the  council  might  at  imy  time  convene  an 
extraordinary  general  meeting.  The  first  general  meet- 
ing was  held  on  October  14,  1891,  at  the  offices 
of  the  company  at  17,  Old  Broad-street,  London, 
and  at  this  meeting  Baron  de  Hirsch  was  elected 
chairman  of  the  council,  and  resolutions  were  passed 
approving  two  sets  of  rules  defining  the  duties  and 
powers  of  the  council.  It  is  not  necessary  to  set  out 
all  these  rules.  By  the  first  of  them  the  directors  were 
to  be  subject  to  the  control  of  the  council,  and  to 
exercise  all  such  powers  of  the  company  as  were  not 
expressly  reserved  to  the  company  in  general  meetini{. 
The  meetings  continued  to  be  held  at  the  registered 
office  in  London,  but  the  business  there  trans- 
acted was,  until  after  the  death  of  Baron  de 
Hirsch   on   April   21,    1896,    of   a  formal    character. 


The  council  held  their  meetings  in  Paris,  and  at 
these  meetings  they,  by  virtue  of  the  articles  of 
association  and  of  the  rules,  conducted  its  affairs. 
On  July  22,  1892,  at  a  meeting  of  the  council  Baron 
de  Hirsch  proposed  to  hand  over  to  the  association 
various  securities  on  condition  that  he  was  allowed  by 
them  during  his  life  to  have  the  income  resulting  there- 
from and  from  any  which  might  be  substituted  for  them, 
and  the  council  resolved  to  accept  the  gift  and  to  affix 
the  seal  of  the  association  thereto.  On  August  26, 
1892,  in  pursuance  of  this  resolution  an  indenture  waa 
entered  into  and  executed  by  Baron  de  Hirsch  and 
by  the  association  the  terms  of  which,  so  far  as 
they  need  now  be  mentioned,  are  as  follows  : — 
^The  deed  was  expressed  to  be  made  between  Maurice, 
Baron  de  Hirsch  de  Gereuth,  described  as  of  82,  Picca- 
dilly, in  the  county  of  Middlesex  (thereinafter  referred 
to  as  the  "  donor  "),of  the  one  part, and  the  defendant 
corporation,  the  Jewish  Colonization  Association,  de- 
scribed as  having  its  registered  office  at  17,  Old  Broad- 
street,  in  the  City  of  London  (thereinafter  referred  to 
as  **  the  association  "),  of  the  other  part,  and 
recited  that  the  donor  had  agreed  to  give  to 
the  association  and  the  association  had  agreed 
to  accept  the  stocks,  shares,  and  securities  men- 
tioned in  the  schedule  on  the  terms  and  conditions 
thereinafter  expressed.  It  was  witnessed  that  in  porsu- 
ance  of  the  said  agreement  the  association  covenanted 
with  the  donor  inter  cUia  as  follows  :— (1)  That  the 
association  would  during  Baron  de  Hirsch 's  life  deal 
with  the  investments  of  the  property  as  the  baron  should 
from  time  to  time  direct  ;  (2)  that  the  association 
would  pay  the  income  of  the  investments  to  the  baron  ; 
and  (3)  that  the  association  would,  after  the  death  of 
the  baron,  apply  the  jxoperty  for  the  promotion  of 
the  emigration  of  Russian  Jews  from  Europe  to  agri- 
cultural colonies  in  America  and  to  other  similar  purposes. 
At  about  the  same  time  all  the  stocks,  shares,  and 
securities  mentioned  in  the  schedule  (which  were  at  the 
time  held  partly  by  the  London  and  Westminster  Bank 
and  partly  by  other  banks  situated  abroad)  were  duly 
trimsferred  by  direction  of  Baron  de  Hirsch  in  pur- 
suance of  the  indenture  to  the  account  of  the  associa- 
tion with  the  several  banks,  and  were  thenceforward 
held  by  the  association  apon  the  trusts  and  for  the 
purposes  declared  by  the  indenture,  and  pursuant 
thereto  from  that  time  onwards  the  council  paid  the 
income  accruing  thereon  to  Baron  de  Hirsch  during  his 
life.  All  the  securities  were  transferable  by  delivery. 
Baron  de  Hirsch  de  Gereuth  died  sine  prole  on  April  21, 
1896,  domiciled  in  Austria  ;'  and  it  is  now  contended  by 
the  Crown  that  succession  duty  and  estate  duty  are  pay- 
able on  the  value  of  those  securities  or  of  the  invest- 
ments now  representing  the  same,  on  the  ground  that 
the  succession  bad  descended  by  English  law  and  that 
by  that  law  the  trust  must  be  administered.  On  the 
other  hand.  Sir  Robert  Reid,  while  admitting  that 
estate  duty  is  payable  on  such  of  the  securities  as  were 
situate  in  England  at  the  time  of  Baron  de  Hirsch 's 
death  (that  is  to  say,  on  such  of  them  as  were  at  the 
London  and  Westminster  Bank),  contended  that  no 
succession  duty  was  payable  on  any  of  the  securities , 
and  no  estate  duty  on  those  which  were  situated  abroad. 
As  by  section  2,  subsection  2,  of  the  Finance  Act,  1894, 
'  *  property  passing  on  the  death  of  the  deceased  when 
situate  out  of  the  United  Kingdom  shall  be  included 
only  if,  under  the  law  in  force  before  the  passing  of 
this  Act,  legacy  or  succession  duty  is  payable  in  respect 
thereof,  or  would  be  so  payable  but  for  the  relation- 
ship of  the  person  to  whom  it  passes,"  the  single  ques* 
tion  in  the  pase  is  whether  in  these  circmnstanees, 
where  the  domieil  of  the  predecessor  is  foreign  and  the 
property  is  situate  abroad,  duty  is  payable  nnder 
the     2nd     and     16th     section     of     the     Succession 
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Duty  Act,  1853.  Section  2  enacts  as  follows  :-^ 
•*  Bvery  past  or  future  disposition  of  property  by 
reason  whereof  any  person  has  or  shall  become  benefici- 
ally entitled  to  any  property,  or  the  income  hereof, 
upon  the  death  of  any  person  dying  after  the  time 
Appointed  for  the  commencement  of  this  Act,  either 
immediately  or  after  an  interval,  either  certainly  or 
contingently,  and  either  originally  or  by  way  of  sub- 
stitutive limitation,  and  every  devolution  by  law  of  any 
beneficial  interest  in  property,  or  the  income  thereof, 
upon  the  death  of  any  person  dying  after  the  time 
appointed  for  the  ,  commencement  of  this  Act,  to  any 
other  person,  in  possession  or  expectancy,  shall  be 
deemed  to  have  conferred  or  to  confer  on  the  per- 
son entitled  by  reason  of  any  such  disposition  or 
devolution  a  succession  :  and  the  term  *  successor  ' 
shall  denote  the  person  so  entitled  ;  and  the  term 
predecessor  shall  denote  settlor,  disposer,  testator, 
obligor,  ancestor,  or  other  person  from  whom  the 
interest  of  the  succession  is  or  shall  be  derived.*' 
His  Lordship  referred  to  and  discussed  the  following 
cases  :— '•  Lovelace's  Settlement  '*  (4  De  G.  and  J., 
340),  the  effect  of  the  decision  in  which  he  said  was 
that  the  Succession  Duty  Act  applied  to  a  succession 
under  a  British  settlement  to  British  property  vested  in 
British  trustees  and  falling  under  the  jurisdiction  of  a 
British  Court,  though  the  predecessor  and  successor 
were  both  domiciled  abroad ;  to  '*  In  re  Wallop's 
Trusts"  (1  De  G.,  J.,  and  S.,  656),  **  Wallace 
V.  the  Attorney-General  "  (L.R.,  1  Ch.,  1),  **  The 
Attorney-Genera)  v.  Campbell  "  (L.R.,  5  H.L., 
624),  **  Jn  re  Badact's  Trusts  "  (L.R.,  10  Eq., 
288),  •' Lyall  v.  Lyall  "  (L.R.,  15  Eq.,  1), 
and  proceeded  : — It  follows  from  the  decision  in  **  The 
Attorney-General  v.  Campbell  "  that  if,  in  order  to 
administer  the  property  or  to  carry  out  the  trusts  upon 
which  it  has  been  disposed  resort  must  be  had  to 
English  law,  succession  duty  is  payable  although  the 
dotnicil  of  the  testator  be  foreign  ;  and  it  follows  also 
from  that  and  the  previous  decisions  that  if  the  ditpofri- 
tion  of  the  property  be  made  by  a  testator  acting  under 
a  power  given  him  by  an  instrument  which  must  be  con- 
strued and  carried  into  effect  by  the  laws  of  England 
then  also  succession  duty  is  payable,  although  the 
domicil  of  both  predecessor  and  successor  is  a  foreign 
one.  But,  if  the  gift  or  devise  be  made  by  a  person 
domiciled  abroad,  then  even  though  the  property  be 
situate  in  England,  unless  the  intervention  of  the 
English  law  is  required  in  order  to  carry  the  gift  or 
devise  into  effect,  succession  duty  is  not  payable. 
Having  referred  to  **  In  re  Cigala's  Trusts  "  (ZCh.D., 
361)  and  to  **  The  Attorney-General  v.  Felse  "  (10  The 
Times  L.R.,  337),  he  proceeded  :— Now  what  is  the 
ease  fn  the  present  instance  ?  Sif  Robert  Reid's  points 
were — (1)  that  the  property  was  situate  abroad  ;  (2) 
that    it    was  settled    by  a  foreigner  domiciled  abroad  ; 

(3)  that     the      deed     was     executed    abroad  ;      and 

(4)  that  the  deed  was  executed  in  favour  of 
foreigners.  But  the  argument  appears  to  assume  that 
in  order  to  make  succession  duty  payable  the  domicil 
must  be  English  and  the  property  situated  in  England, 
or,  at  all  events,  that  these  are  circumstances  to  be 
chiefly  considered,  whereas  from  an  examination  of  the 
authorities  it  has  been  shown  that  that  is  not  so.  With 
regard  to  the  third  point,  I  think  this  cannot  be 
material.  The  deed  was  an  English  deed.  It  purports 
so  to  be.  Baron  de  Hirsch  and  the  association  are 
alike  described  in  it  as  resident  in  England,  and  the 
registered  office  of  the  latter  is  stated  to  be  in  London. 
I  therefore  think  it  must  be  treated  as  an  English 
document.  With  regard  to  the  fourth  point,  this  also 
if  true  would  not  be  material,  according  to  the  Love- 
lace case,  in  which  both  predecessor  and  successor  were 
domiciled  abroad.    But   it   seems   incorrect  to  say  that 


the  beneficiaries  of  this  trust,  meaning  by  that  phrase 
the  RussiEUi  Jews,  were  the  successors  on  whom  the 
f«x  is  to  fall,  if  it  is  to  fall,  'lliey  are  not,  and  no 
one  on  their  behalf  is  in  the  position  of  a  cestui  qve 
trust  or  can  call  on  the  council  or  the  company  to 
carry  out  the  trust  in  a  particular  manner  in  favour  of 
any  applicant  or  of  any  body  of  applicants.  Then  is 
the  coimcil  the  successor,  so  that  it  may  be 
argued  that  the  domicil  of  the  members  of  it 
is  a  foreign  one  ?  Their  whole  authority  to  act  in 
this  matter  is  derived  from  the  company,  the  owner  of 
the  property.  It  is  the  company  that  has  become  bene- 
ficially entitled  on  the  death  of  Baron  de  Hirsch.  Until 
that  event  the  income  had  to  be  paid  to  him  through 
the  persons  authorized  by  the  company  to  do  so.  After 
that  event  the  income  is  dealt  with  by  the  same  persons 
on  the  same  authority,  but  freed  from  the  life  interest. 
But  it  was  argued  that  the  domicil  of  the  company  is 
French,  because  the  meetings  of  the  councillors  have 
been  held  in  Paris.  But,  according  to  that  view*  the 
domicil  could  be  changed  by  a  mere  resolution 
to  hold  the  meetings  elsewhere  ;  and  that  does  not 
seem  reasonable.  **  The  Cesena  Sulphur  Co.  v. 
Nicholson  **  (1  Exch.  D.,  428)  was  quoted  on  this 
point.  ...  So  far  as  that  decision  goes  it  is  not 
against  the  view  that  this  company  was  domiciled  in 
fhigland.  It  was  further  put,  however,  and  with  much 
astuteness,  that  it  would  not  be  by  the  British  Courts, 
nor  under  their  jurisdiction,  that  ^is  property  would  be 
administered.  It  is  true  that  it  would  not  be  governed 
by  the  rules  of  our  municipal  law  in  all  matters. 
ThnSy  by  the  Austrian  law  (as  was  stated  to 
us)  an  Austrian  father  cannot  divest  himself  of 
property  so  as  to  impair  the  rights  of  his  children  to 
legitim  ;  and  any  alienation  at  any  time  having  that 
effect  may  on  the  death  of  the  father  be  set  aside  to  the 
extent  to  which  it  has  that  effect.  The  Austrian  law 
was  the  law  of  the  domicil  of  the  deceased,  and  it 
could  have  been  applied  in  this  case  if  there  had  been 
any  children.  Again,  if  there  bad  arisen  any  question 
upon  which  the  French  Government  found  that  the 
association  were  working  against  their  recognized 
policy,  or  interfering  with  colonies  in  a  way 
not  in  their  opinion  desirable,  there  can  hardly 
be  any  doubt  that  they  could  have  enforced 
upon  them  the  law  of  France.  So  could  the  Govern- 
ment of  any  country  in  which  the  association  were 
working  ;  and,  further  than  that,  if  a  proceeding  were 
brought  in  England  to  determine  such  a  point  it  can 
hardly  be  supposed  that,  assuming  the  jurisdiction,  it 
would  not  have  been  exercised  in  favour  of  and  by 
reference  to  the  laws  of  the  country  concerned.  But 
Although  it  is  true  that  these  and  other  instances 
may  be  given  where  the  foreign  law  would  by  any 
tribunal  be  allowed  to  apply  to  the  administration 
of  this  trust,  is  it  not  true  also  to  say  that,  in 
order  fully  to  administer  the  property  and  to 
determine  all  questions  relating  to  it,  recourse  must  be 
had  to  the  English  tribunal  ?  By  it  foreign  law  may 
have  to  be  applied — some  instances  have  been  given 
where  it  probably  would  be  so — but  the  property  is 
owned  here  by  a  company  registered  under  the  Companies 
Acts.  Suppose  a  winding  up  or  dissolution  ;  under 
what  Court  but  the  English  Court  having  that  jurisdic- 
tion could  it  be  conducted  ?  Hie  7th  clause  of  the 
memorandum  admits  that.  But  the  English  law  governs 
this  company  also  in  many  other  ways,  such  as  its 
very  name,  the  possible  acquisition  of  land  or 
of  gifts  on  trust,  and  the  share  capital.  And 
although  the  income  be  administered  abroad  and  the 
property  is  foreign, in  the  sense  of  being  situated  abroad, 
it  is  here  that  it  is  owned.  The  property  may  be  trans- 
ferred from  our  country  to  another,  and  ^e  council 
may  sit  in  Austria  or  some  other  country,  but  here  until 
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the  title  be  altered  remains  the  ownership.  Probably, 
as  was  stated  at  the  Bar,  it  was  in  order  to  gain  the 
security  given  by  our  law  that  the  company  was  consti- 
tuted in  England  and  made  owner  of  the  property.  For 
these  reasons  1  think  that  the  Grown  is  entitled  to  judg- 
ment. 

Mb.  Justiob  Dabliko  read  a  considered  judgment, 
arriving  at  the  same  conclusion. 

Judgment  was  given  accordingly  for  the  Crown,  with 
costs. 

Mr.  Danckwbbts  applied  for  a  stay  of  execution 
pending  an  appeal,  but,  on  the  suggestion  of  the 
Attorney-General,  the  application  was  adjourned.  Mr. 
Danckwerts  stated  that  the  amount  of  the  duty  would 
be  upwards  of  a  million  and  a  quarter  sterling. 


Q.B.  DIv.    (Ridley   and ) 
Bigham,  JJ.)  j 

THOMAS  V.  VAN  08. » 

Metropolis Unsound     food — ^Pablic 


1900. 
May  Itf. 

Health 


(London)   Act,   1891,    sec.     47 — Functions  of 
medical  officer  and  police  magistrate. 


niis  was  an  appeal  by  way  pf  a  special  ease  from  the 
decision  of  the  magistrate  sitting  at  the  Thames  Folioe- 
conrt,  the  question  raised  being  whether,  before  a 
magistrate  acting  under  section  47  of  the  Public  Health 
(London)  Act,  1891,  condemns  an  article  as  being 
unsound,  or  unwholesome,  or  unfit  for  the  food  of  man, 
it  is  necessary  that  the  magistrate  should  have  before 
him  evidence  that  the  goods  were  intended  for  the  food 
of  man.  In  July  of  last  year  an  application  was  made 
to  the  magistrate' to  condemn  117  tubs  of  strawberries. 
The  magistrate  refused  the  application  on  the  ground 
that  there  was  no  evidence  before  him  that  the  straw- 
berries were  intended  for  the  food  of  man.  A  rule  ni$i 
was  then  obtained  directing  him  to  state  a  case,  and 
this  rule  was  made  absolute  on  January  11,  1900.  From 
the  case  as  stated  the  following  facts  appeared  :~The 
appellant  was  the  medical  officer  of  health  for  the 
district  of  Limehonse.  On  July  17,  1899,  he  saw 
a  van  in  Devonport- street,  Ratcliffe,  containing  the 
fruit, which  upon  examination  he  found  to  be  unsound  and 
unwholesome  and  unfit  for  the  food  of  man.  The  straw- 
berries were  sent,  to  the  defendant  from  Holland  under 
contract  with  one  Van  Naman,  and  on  arrival  in  London 
the  defendant  had  ordered  a  carman  to  convey  them  to 
Messrs.  John  Moir,  Limited,  of  Brook-street,  Ratcliffe, 
who  on  seeing  them  refused  to  take  them.  The  de- 
fendant admitted  that  the  strawberries  were  unfit  for  the 
food  of  man.  The  medical  officer,  acting  under  section  47 
of  the  Public  Health  (London)  Act,  1891,  caused  them 
to  be  brought  before  the  magistrate,  who  refused  to 
condemn  them  on  the  ground  that  there  was  no^ 
evidence  that  the  fruit  was  intended  for  the  food 
of  man  or  sold  or  exposed  for  sale  or  deposited  for 
the  purpose  of  sale  at  the  time  of  the  seizure. 
He  held  that  when  Messrs.  John  Moir  refused 
to  take  the  fruit  any  intention  of  applying  them 
for  the  purposes  of  food  or  sale  was  exhausted.  In 
the  absenoe  of  such  evidence  he  held  that  he  had  no 
jurisdiction  to  make  any  order  of  condemnation. 

Mr.  R.  D.  MuiB,  for  the  appellant,  contended  that 
there  was  ample  evidence  that  the  strawberries  were 
intended  for  the  food  of  man,  being  deposited  in  a  van 
for  purposes  of  sale  ;  that  the  defendant  was  anaware 
that  Messrs.  John  Moir  had  refused  them,  and  that  the 
intention  to  sell  continued  after  suchrefasal.  He  farther 
argued  that  the  question  whether  the  goods  were  ex- 
posed for  sale  was  not  one   for  the   magistrate  but   for 

*Beport«d  bj  W.  Hubsby  Okhtxth,  Biq.«  Barriftsr^t-Lav. 


the  medical  offieer.  He  cited  **  White  v.  Redfem  " 
(5  Q.B.D.,  15),  ••  Vintner  V.  Hind"  (10  Q.B.D., 
63),'  *^  In  re  Bater  and  Birkenhead  Corporation  " 
([1893]  2Q.B.,77). 

Mb.  JusncB  RiDLiT,  in  giving  judgment,  said 
that  section  47  of  the  Act  delbied  the  powers  of  the 
medical  officer  of  health.  He  might  enter  upon  the 
premises  of  th«  defendant  and  inspect  and  examine  any 
article  intended  for  the  food  of  man.  It  was  obvious  that 
as  a  preliminary  to  patting  his  powers  in  force  the  medical 
officer  must  make  up  his  mind  whether  the  articles  ex- 
amined came  within  the  description  in  section  47 — that 
is,  whether  they  were  intended  for  the  food  of  man  or 
exposed  for  sale.  Having  made  up  his  mind  on  that 
question  his  duty  was  to  examine  the  articles.  If  he 
found  them  unsound  or  unwholesome  or  unfit  for 
the  food  of  man,  then,  and  not  till  then,  the 
functions  of  the  magistrate  came  into  operation. 
The  magistrate  must  then  decide  whether  the  artidea 
were  in  fact  onsonnd,  unwholesome,  or  unfit  for  the  food 
of  man,  and,  having  decided  that^  hia  further  datiee 
were  merely  ministerial.  The  question  whether  the  articles 
were  intended  for  the  food  of  man  was,  at  this  stage  of 
the  proceedings,  immaterial,  and  did  not  become 
material  until  subsection  (2)  of  section  47  came  into 
operation  and  the  person  exposing  the  goods  for  sale 
was  charged  on  summons  for  an  offence  under  the  Act. 
The  case  of  *'  White  v.  Redfem  *'  (5  Q.B.D.,  15)  was 
properly  decided  and  covered  this  case  in  principle. 

Mr.  JiTSTiCB  BiOHAM  concdiring,  the  case  was  re- 
mitted to  the  magistrate  with  an  intimation  that  the 
strawberries  ought  to  have  been  condemned. 


Prob.,  Divorce,  and  Adm.  Div.  1  1900. 

(Jeune,  P.)  j  May  16. 

STNOB  V.  SYNO«.» 

Divorce — ^Desertion,  what  amounts  to—Beason- 
a  able  i  excuse — Matrimonial  Causes  Act,   1857, 

sec.  27. 

The  refusal  of  a  wife  without  cause  to  gran^ 
her  husband  conjugal  rights  constitutes  a 
''  reasonable  excuse  "  within  the  meaning  of  sec. 
27  of  the  Divorce  Act,  1857,  for  his  refusing  to 
live  with  her.  

This  was  a  wife's  suit  for  the  dissolution  of  her 
marriage  on  the  ground  of  her  husband's  desertion  and 
adultery.  Ilie  issue  as  to  adultery  was  tried  before 
the  President  and  a  oommon  jury  and  resulted  in  favour 
of  the  petitioner,  who  is  known  on  the  stage  aa  Miss 
Granville.  The  question  of  desertion  was  by  consent 
argued  before  the  Court  itself,  and  judgment  was 
reserved.  The  ease  has  been  fully  reported  in  Tht  Times 
on  April  27  and  28,  May  2,  4,  5,  10,  and  11. 

Mr.  Deane,  Q.C.,  and  Mr.  Le  Bas  were  for  the 
petitioner  ;  Mr.  Qrasebrook  for  the  respondent  Major 
Synge. 

The  Pbssidint,  in  delivering  a  considered  judg- 
ment, said  that  the  only  question  he  had  now  to  con- 
sider was  whether  the  respondent  had  deserted  the 
petitioner  without  reasonable  excuse.  The  learned 
Judge  then  gave  an  outline  of  the  facts  in  the  case — 
pointed  out  that  according  to  the  petitioner's  view  the 
desertion  had  commenced  on  December  4,  1896,at  which 
date  the  respondent  wrote  from  Sandwieh,  "  I  may  add 
that  I  have  now  virtually  settled  here."  On  fall  eonsidera- 
tion  of  the  f  actsof  the  case  he  had  come  to  the  conclnsion 
that  the  separation  between  the  parties  which  consti- 
tuted a  desertion  by  one  or  other  of  them  oceurred  in 
fact  at  a  much  earlier  period.    In  order  to   explain  this 
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▼lew  it  was  necessary  to   consider  the   relations  of  the 
parties  at  several  periods  after  their   return  from  India 
in  1888.    In  1889  they  lived   as   husband  and  wife— no 
doabt    in   great   affection.'  The    respondent    remained 
in    India   in    1890,    and     towards     the     end    of     the 
year    wished   his   wife     to     rejoin     him     there,    and 
then  oeonrred  circunistanees  which  were  of  vital  import- 
ance in  the  case.    At    first   the   lady  was  willing— nay, 
anxious— to  go.  At  that  very  time  she  found  or  made  an 
opportunity  of   trying  her  powers  as  an  actress  on   the 
stage »  and  she  afterwards   secured   an    engagement  and 
gmve     np     the     idea   of   going   to    India.     This  step 
she    took   without   in   any   way   consulting     her    bus- 
band.    As   soon  as  the  respondent   heard  what  had  oc- 
curred   he   returned   to   England,    and     although     he 
did    not  at   first   ascertain   where   she    was   living   he 
soon  discovered  her  whereabouts.  On  February  4,  1891, 
the  wife  wrote  to  her   husband   suggesting   that   they 
should  live  together  ^*  nominally,"  and  the   full  mean- 
ing of  this  word  was    made   clear   in  a    letter  of  Feb* 
ruary  12  in  which  the  lady  makes   it   a   condition  that 
*  *  we  shall  only  live  together  nominally  as  man  and  wife. ' ' 
The  respondent  declined  to  sign  the  proposed  conditions 
but  he  accepted  them  in  this  sense, that  from  February  to 
July  he  lived  in  the  Mune  house  as  his  wif  e,but  occupying 
a  separate  bed-room.      In  his   evidence  the  respondent 
stated  that   he   accepted  the  inevitable  unwillingly,  as 
his  wife's  insistence  left  him  no  alternative.  In  August, 
1892,  the  respondent  wrote  a  very  important  letter  to 
his  wife  expressing  his  intention  of  not  living   the  same 
sort   of   life   as   was   imposed    ou   him    when  he  was 
last  at  home,  and  in  reply  the  petitioner  wrote   offering 
to  be  the  best  of  friends  and  companions  so  long  as   he 
did    not   insist   on   what  was  distasteful  to  her.    After 
this  date  the  parties  never  lived  together  again,  and  the 
husband  resumed  his  military  duties,  while  the  wife  re- 
mained in  London  pursuing  the  avocations  of  the  stage. 
In  March,  1898,  the  respondent  wrote  to  his  wife, asking 
her  whether  she  was  still  of  the  same  mind,  and  in  her 
reply  the   petitioner  asked  him   what  he   had  to  offer 
her  for  the  independence  she  had  earned.    In    1894  the 
husband  was  anxious  that  his   wife   should    go  back  to 
India  with  him,  but  the  lady  replied  that  they  had  better 
remain  **  friends  at  a  distance."  In  1896  he  again  wrote 
asking  her  whether   she   had    made   np  her  mind  about 
what  he  had  asked    her,  and    she  replied,  **  Leave  well 
alone."    Consideration  of   the  facts  and  letters  in  their 
sequence  showed   conclusively  that  it  was  impossible  to 
say  that  any    desertion   took  place  in  the  sense  of  com- 
mencing at  the   end    of  1896.      The  period  of  the  com- ' 
mencement  of  the  separation  was  clearly  defined  as  having 
taken  place  at  the  time  of  the  husband's  return  from  West 
Africa  in  August,  1892.    From  that  time  the  separation 
so  long  begun  continued,    even   after   the  husband   was 
willing   to   cohabit   if  and  only  if  marital  rights   were 
allowed     to   him,    and    the  wife  was  willing   to   co- 
habit   if     and     only     if     such     marital    rights    were 
not   insisted  on.      It   was   argued    on   behalf    of     the 
petitioner  that  the  husband  was  an  officer  in  the  Army 
having  military   duties  out   of   London   and   the   wife 
an     actress   compelled    to    live    in    town,    and   that 
for   this   reason  they  were  unable  to  live  together.    He 
(the  learned  Judge)  did  not,  however,  accept  that  view,  , 
for  in  his  opinion  the  only  obstacle  in  the  way  of  cohabi- 
tation after  August,1892,was  the  wife's  refusal  to  allow 
the  exercise  of  marital  rights.     It  was  therefore   neces- 
sary to  consider  at  this  point  a  question  which  went  to 
the   root  of   the   case—namely,    whether  the    refusal 
of    a     wife,    without  catise,     to     live     marUaZetnent 
with    her    husband    gives    the    husband    a    reasonable 
excuse  within  the  meaning  of  section  2/  of  the  Divorce 
Act  of  1857  for  refusing  to  live   with   his    wife.    Mr. 
Deane  had  based  his  arguments  on  the   undoubted  prin- 
eiples  of  the  old   Bcdesiastioal  Courts,  which   hid  laid 


down  that  **  the  duty  of  matrimonial  intercourse  can- 
not be  compelled  by  the  Court,  the  '  matrimonial  co* 
habitation  may,'  "  **  Forster  v.  Forster  "  (1  Hagg. 
Cons.,  144,  164).  A  refusal  to  cohabit  had  never  been 
regarded  as  a  matrimonial  offeoce,  but  it  was  clear 
also  that  a  **  reasonable  excuse  "  within  the  meaning 
of  section  27  of  the  Act  of  1857  need  not  be  a 
matrimonial  offence  either.  It  was  so  held  in  **  Kussell 
v.  Ru8.iell  "  ([1896]  P.,  315)  that  ♦*  desertion  without 
cause  "  in  section  16  of  the  Act  of  1857  did  not  limit 
the  cause  to  the  commission  of  a  matrimonial  offence. 
ft  was  clear  that  **  desertion  without  reason- 
able excuse  "  in  section  27  is  no  more  limited 
than  desertion  without  cause  in  section  16.  This 
at  any  rate  was  the  view  of  Mr.  Justice  Oorell 
Barnes  in  "Oldroydv.  Oldroyd  "  ([1896JP.,  175,  182) 


when  he  said  that  *'  cause,' 


reasonable 


and 

'*  reasonable  excuse  "  all  mean  the   same  thing.     Did, 
therefore,  the  refusal  of    marital   rights  by  a  wife  con- 
stitute a  reasonable  excuse  for  desertion  by  a  husband  ? 
The  answer  depended  on  questions  of  a  general  character , 
and   there    was   no   reported   decision   on   the    point. 
The   learned   Judge   then   referred    to   some   dicta    in 
'*  Mackenzie   v.    Mackenzie "  ([1895]   A.C.,  384-389). 
when  Lord  Herschell  said,  **  It  appears   to   me  that   it 
would  be  essential  for  the  party  suing  for  a  divorce   to 
show  that  he  or  she  had    during  that   time   used   every 
reasonable    endeavour   to    induce   the   other,  and   had 
been    ready  and    willing    to   discharge   on   his  or   her 
part   all    marital     duties."     Again,    in    **  Rippingall 
V.    Rippingall  "  (24   W.R.,  967)    Lord   Hannen   said, 
**  It  WHS  proved   that   Mrs.  Rippingall   refused  to  per- 
form her  conjugal  duties,  but  that  was   no   ground   for 
refusing  the  order  asked  for.      I  cannot  speculate  as  to 
her  motives,  but  it  must    be   presumed  that  she  is  now 
prepared   to   act   in   a   different  way."     It   certainly 
appeared  to  him  (the  learned  Judge)  that  Lord  Hannen 
would  not  have   so   expressed    himself    had  he  thought 
that  a  wife  while  insisting*  in   refusing    to  perform  her 
conjugal   duties,  was     nevertheless   entitled    to   claim 
cohabitation  from  her  husband    by  a  suit  for  restitution 
of  conjugal  rights.    He   need   only   have   said  that  the 
performance     or     non -performance    of     the     conjugal 
duty     was     immaterial.    *In     **  Ousey    v.    Ousey    " 
(43   L,J.j    35)    it   was    held   by    Lord   Hannen   that 
the    desertion  by   a     husband     was     excusable     when 
a  wife   was   unable    or    unwilling  to   consummate  the 
marriage.    The  only  case   which  had    been  cited  which 
was  at  all  in  point    was'  *'  Rowe  v.  Rowe  "  (4  S.  and 
T.,  162).    That  was  a  petition   for   judicial  separation 
on  the  ground  of    the   husband's   cruelty  and  adultery, 
and  the   husband   pleaded   that   the   wife  had  wilfully 
withdrawn  herself   from   cohabitation,  and    refused   to 
render  conjugal  rights.    It  was  held  that  this  plea  was 
no  answer.    His  Lordship  also  referred  to  '*  Duplany  v. 
Duplany  "  ([1892]  P.,  53),  and  said  that  in  the  absence 
of  authority    he   would   not   hold   that  a  husband  who 
declined  to  live  with  his  wife— she  having   refused  him 
the  rights  of  a  husband— had  no  reasonable  grounds  for 
so  acting.    He  could  not  think  any  husband  was    bound 
to  continually  exx)ose    himself  to  such  mortification  and 
misery  as  was  necessaiily  involved  in  the  sort  of  life  to 
which  the  petitioner  invited  the  respondent  in  her  letter 
of  August  24,  1892.    The    objects  of   married    life,  as 
expressed  in   the   marriage   service,  were  not  the  less 
true  because  they  were  the  utterances  of  a  more  plain- 
spoken  age  than  the  present,  and— while   human  nature 
remains  what  it  is — a   husband  has  the  right  to  decline 
to  submit  to  a  groundless  demand    of   his   wife  that  he 
should  live  with  her   as   a   husband  only  in  name.    He 
(the  learned  Judge)  adopted  the  wise  words  of  his  great 
predecessor.  Lord   Btowell.  who   said   in  **  Forster   v. 
Forster,"  speakmg    of    a    wife's     withdrawal     from 
cohabitation  :— **  This  species  of  malicious  desertion  is  a 


Digitized  by 


Google 


890 


The  Times  Law  Reports. 


Vol.  xvL 


ground  for  divorce  in  some  countries — certainly  not  so 
here,  and  still  less  nil!  it  justify  a  wife  in  a  resort  to 
i^nlawful  pleasures  that  lawful  ones  are  withdrawn.  It 
ifl  not  to  he  considered  aa  a  matter  perfectly  light  in  the 
behaviour  of  a  complaining  husband  that  be  has  withdrawn 
himself  without  cause  and  without  consent  from  the  dis- 
charge of  duties  that  belong  to  the  very  institutions  of 
marriage,  and  if  he  has  done  so  he  ought  to  feel  less 
surprise  if  consequences  of  human  infirmity  should 
ensue."  The  result  is  that,  in  my  opinion,  the 
respondent  either  did  not  desert  his  wife,  but  rather 
that  she  deserted  him,  or  if  he  did  desert  her,  then  he 
did  so  with  reasonable  excuse  within  the  meaning  of  the 
Act  of  1857.  His  Lordship  then  proceeded  to  deal  with 
the  medical  part  of  the  case  and  said  that  he  was 
satisfied  that  the  petitioner  never  communicated  to  the 
respondent  what  she  now  alleged  was  the  reason  of  her 
refusal  to  cohabit.  ^It  was,  however,  not  difficult  to 
form  a  conjecture  as  to  what  the  real  reasons  of  the 
petitioner's  conduct  were.  The  respondent  had  stated 
in  his  evidence  that  his  wife  had  given  him  various 
reasons,  the  first  of  which  was  that  she  feared  that  her 
duties  on  the  stage  might  be  interfered  with  by  her 
having  children  if  she  lived  with  the  respondent  as  her 
husband.  When  one  considered  at  what  time  this 
objection  was  first  made — namely,  in  1890  or  1891,  on 
the  eve  of  her  going  on  the  stage — that  she  had  formed  a 
strong  determination  that  nothing  should  prevent  her 
from  testing  to  the  utmost,  and  with  brilliant  hopes 
of  success,  her  powers,  and  bearing  in  mind  the 
conditions  she  imposed  in  her  letter  of  February  12, 
1891,  it  was  obvious  that  the  main  ground  of  her  refusal 
to  cohabit  arose  not  from  any  belief  as  to  his  state  of 
health,  but  from  her  fear  that  interference  more  or  less 
complete  might  be  caused  to  the  sareer  which  she  had 
marked  out  for  herself.  He  was  therefore  compelled  to 
say  that  it  had  not  been  proved  that  the  petitioner  had 
acted  bana  fide  in  refusing  to  live  maritalenent  with 
her  husband.  Mr.  Deane  had  pressed  the  argument  that 
even  if  a  wife  refused,  to  cohabit  without  good  cause, 
still  the  husband  was  bound  not  to  sever  himself  from 
her.  but  to  live  with  her  and  endeavour  by  kindness  in 
course  of  time  to  obtain  from  her  the  fullest  proofs  of 
affectit^n.  But  in  this  case  it  must  be  remembered  that 
the  experiment  of  living  together  nominally  had  been 
tried  in  1891  with  results  satisfactory  to  neither  party, 
and  if  a  main  cause  of  the  wife's  refusal  was  devotion 
to  her  art,  lapse  of  time  could  not  be  looked  to  to 
produce  any  beneficial  effect,  indeed,  increasiu;r  success 
on  the  stage  would  naturally  increase  the  objection  to 
any  course  which  could  be  supposed  likely  to  impair  it. 
As  to  the  costs  the  means  of  the  parties  were  about 
equal.  No  doubt  the  petitioner  should  pay  the  costs  of 
the  petition  which  had  faile.l,  while  the  respondent 
should  pay  the  costs  of  the  issue  of  adultei^.  It  would. 
however,  practically  amount  to  the  same  thing  to  order 
each  party  to  pay  his  or  her  own  costs. 

Mr.  Gkazeb&ook. — Then  your  Lordship  dismisses  the 
petition. 

Mr.  DEA.NE. — I  submit  that  my  client ns  entitled  to  a 
judicial  separation  on  the  authority  of  **  Duplany  v. 
Duplany."  Perhaps  your  Lordship  will  reserve  the 
quMtion  as  my  client  may  wish  to  appeal  ? 

The  PRsaiDENT. — All  I  do  now  is    to  dismiss  the  peti- 
tion for  divorce.  I  will  hear  the  arguments  as  to  granting 
a  judicial  separation  on  Monday  next  after  motions. 
[Solicitors— Lewis  and  Lewis;  Berkeley -Calcott  and  Co.] 


1900. 
May  17. 


Court  of  Appeal  (A.  L.  Smith,  Vaughan) 
Williams,  and   Romer,  L.JJ.)  ( 

H.M.S.  SAN3  PAREIL.* 

Ship — Collision-— Regulations  for  preventing  col- 


*Beported  by  F.  G.  Backer,  Esq.,  Barriiter-at-Law. 


lisions — ^Her   Majesty's  battleships — Merchant 
Shipping  Act,  1894,  sec.  419  (4). 

Decision  of  Gorell  Barnes,  J.  (ante,  p.  241), 
affirmed.  

This  wa«  an  appeal  from  the  judgment  of  Mr.  Justice 
Gorell  Barnes,  sitting  in  Admiralty.  The  case  is  reported 
ante,  p.  241.  The  plaintiff  was  the  owner  of  tiie  sailing 
ship  Ea«t  Lothian,  aad  the  defendant  was  Lieutenant 
George  H.  S.  Potter,  R.N.  The  action  was  brought  to 
recover  the  damage  sustained  by  the  plaintiff  by  reason 
of  a  collision  which  occoxred  about  11  10  p.m.  on 
Auguiit  7,  1899,  in  the  entrance  to  the  English  Channel, 
about  ten  miles  S.  by  E.  of  the  Wolf  Rock,  between 
the  East  Lothian  and  H.M.S.  Sans  Pareil.  The 
Sans  Pareil  at  the  time  was  one  of  the  B  Division  of 
the  Channel  Fleet,  which  was  returning  up  Channel 
from  the  naval  manoeuvres.  The  fleet  consisted  of 
about  30  ships  of  war,  and  was  proceeding  in  columns 
of  divisions  in  line  ahead  disposed  abeam  to  starboard. 
The  Sans  Pareil  was  leading  the  second  division,  with  a 
line  of  cruisers  beaded  by  H.M.S.  Europa  on  her  star- 
board hand,  on  her  port  hand  being  a  line  of  battleships 
headed  by  H.M.S.  Alexandra,  the  flagship,  and  a 
further  line  of  cruisers  was  on  the  port  side  of  the  flag- 
ship. The  defendant  was  in  charge  of  H.M.S.  Sans  Pareil 
at  the  time,  as  officer  of  the  watch.  The  plaintiff's 
case  was  that  the  East  Lothian,  a  full-rigged  iron  ship 
of  1,389  tons  register,  with  a  crew  of  19  hands,  was 
on  a  voyage  from  Nantes  to  Cardiff,  in  ballast,  with 
two  passengers  on  board,  and  was  in  tow  of  the  tug 
Sir  W.  T.  Lewis.  The  East  Lothian  was  on  a  course 
of  N.  9°  E.  magnetic,  and,  with  some  sail  set  to  assist 
the  tug,  was  making  about  six  knots.  The  weather  was 
dark,  but  fine  and  clear,  with  a  moderate  breeze  from 
the  S.E.,  and  the  tide  was  low-water  slack.  The  East 
Lothian  was  carrying  the  regulation  side  lights  and  a 
stem  light,  and  the  tug  was  carrying  two  vertical  white 
lights  in  front  of  the  foremast,  the  regulation  side 
lights,  and  a  white  light  abaft  the  mainmast  for  the 
tow  to  steer  by.  The  lights  were  burning  brightly. 
It  was  admitted  that  the  steering  light  on  the  tug  was 
not  in  accordance  with  Article  3  of  the  Regulations, 
ins.smuch  as  it  was  visible  forward  of  the  beam.  In 
these  circumstaoceB  the  masthead  light  of  the  Sans  Pareil 
was  observed  amongst  a  number  of  other  lights  distant 
several  miles  and  bearing  between  4  and  5  points  on 
the  port  bow,  and  as  she  came  nearer  her  green  light 
became  visible,  as  also  the  green  lights  and  signalling 
lights  of  the  other  vessels  of  the  fleet.  The  East 
Lothian  and  her  tug  kept  their  course  and  speed,  and 
passed  ahead  of  the  line  of  ci-uisers,  the  Europa  porting 
to  make  room  for  them.  As  the  Sans  Pareil  approached 
she  opened  her  red  light,  but  instead  of  passing  clear 
astern  of  the  East  Lothian  she  came  on  showing  both 
her  side  lights,  and  with  her  stem  and  ram  struck  the 
port  side  of  the  East  Lothian,  causing  her  such  damage 
that  she  sank  in  a  very  few  minutes,  and  with  her 
crew's  effects  was  totally  lost.  The  deiendant's  case 
was  that  the  Sans  Pareil,  with  the  fleet  in  the  formation 
described  above,  was  proceeding  up  Channel  at  a  speed 
of  10  knots  on  a  course  of  S.  72^  E.  magnetic.  In 
these  circumstances  he  saw  about  two  miles  distant,  and 
about  4  points  on  the  starboard  bow,  the  masthead, 
port  side  light,  and  steering  light  of  the  tug.  He 
made  out  the  steering  light,  which  was  showing  forward 
of  the  beam,  to  be  an  auxiliary  white  light  of  a 
steamship  exhibited  in  accordance  with  Article  2  (e)  of 
the  Regulations.  As  the  bearing  of  the  lights  did  not 
alter,  the  helm  of  the  Sans  Pareil  was  ported  so  as  to 
bring  the  Tights  of  the  tug  on  her  port  bow,  and  theji 
steadied.  Immediately  afterwards,  in  order  to  keep 
cl«ar  of  the  line  of   cruisers   on  the  starboard  side,  and 
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in  order  not  to  throw  out  the  line  of  which  she  was  the 
leading  Tessel,  her  helm  was  put  hard-a-starboard. 
The  defendant  then  obserred  on  his  starboard  bow  the 
red  light  of  the  East  Lothian.  As  a  collision  appeared 
ineritable  the  engines  of  the  Sans  Fareil  were  put  fnll 
speed  astern,  bat  the  eoUision  occurred  almost  imme- 
diately. The  defendant  charged  the  plaint!^  with 
improperly  attempting  to  proceed  across  and  through 
a  large  fleet  of  ships  of  war  steaming  in  company. 
The  defendant  admitted  that  the  Bans  Pareil  was 
to  blame  for  starboarding  at  the  last  moment. 
The  trial  of  the  action  took  place  before  Mr.  Justice 
Gorell  Barnes,  sitting  with  Trinity  Masters.  The  learned 
Judge  gave  judgment  in  favour  of  the  plaintiff.  The 
defendant  appealed. 

The  Attorney-General  (Sir  Robert  Finlay)  and  Mr. 
R.  B.  D.  Acland  appeared  for  the  defendant  ;  Mr. 
Joseph  Walton,  Q.C.,  and  Mr.  Scrutton  tor  the 
plaintiff. 

The  ATTORXBT-GEyESAL  said  that  the  action  was 
brought  by  the  owner  of  the  East  Lothian  in  respect  of 
a  collision  between  that  vessel  and  her  Majesty's  battle- 
ship Bans  Parail,  which  at  the  time  of  the  collision  was 
one  of  a  fleet  of  30  ships  of  war  proceeding  up  the 
English  Channel.  The  squadron  was  steering  nearly  due 
east,  and  was  formed  of  four  columns,  the  two  outer 
columns  consisting  of  cruisers,  and  the  two  inner 
columns  of  battleships.  The  Sans  Pareil  was  the  leading 
ship  of  the  more  southerly  line  of  battleships.  The 
distance  between  the  columns  was  eight  cables.  The 
East  Lothian  was  coming  down  the  Channel  in  tow  of 
the  tug  Sir  W.  T.  Lewis.  The  squadron  was  going  at 
the  rate  of  ten  knots  ;  the  tug  and  tow  at  six  knots. 
The  fleet  was  first  sighted  by  the  East  Lothian  at  the 
distance  of  six  miles.  The  vessels  forming  the  columns 
then  had  the  ^st  Lothian  and  the  Sir  W.  T.  Lewis  on 
their  starboard  side.  The  tug  kept  its  way  across  the 
bows  of  the  squadron,  and  cleared  the  first  column,  but 
the  Bans  Pareil  came  into  collision  with  the  East  Lothian 
with  the  result  that  the  East  Lothian  was  sunk  and 
unfortunately  one  man  was  drowned.  The  navigating 
oiBcer  on  board  the  Sans  Pareil  saw  the  tug,  and  ported 
his  helm  in  order  to  avoid  her,  but  he  did  not  observe 
that  she  had  a  vessel  in  tow,  and  having  ported 
sufficiently  to  pass  under  the  stem  of  the  tug  he  star- 
boarded in  order  to  regain  his  position  in  the  squadron, 
and  also  to  keep  clear  of  the  line  of  cruisers  on  his 
starboard  side.  The  leamed  Judge  who  tried  th*  case 
found  that  the  Sans  Pareil  was  alone  to  blame.  The  defen- 
dant now  asked  this  Conrt  to  say  that  both  vessels  were  to 
blame.  The  vessels  were  crossing  vessels,  and  the  Sans 
Paieil  had  the  East  Lothian  on  her  starboard  side.  But  the 
present  case  did  not  come  within  the  general  rule  laid  down 
in  Article  19  of  the  regulations  for  preventing  collisions 
at  sea,  but  it  came  within  the  exception  laid  down  in 
Article  27.  Article  19  was  as  follows  .— **  When  two 
steal^  vessels  are  crossing  so  as  to  involve  risk  of 
collision,  the  vessel  i^hich  has  the  other  on  her  own 
starboard  side  shall  keep^out  of  the  way  of  the  other." 
Article  21  said,  **  AVhere  by  any  of  these  rules  one  of 
two  vessels  is  to  keep  out  of  the  way  of  the  other, 
the  other  shall  keep  her  course  and  speed.  Note. — 
>Vh6n,  in  consequence  of  thiek  weather  or  other  causes, 
such  vessel  finds  herself  so  close  that  collision  cannot  be 
avoided  by  the  action  of  the  giving- way  vessel  alone, 
she  also  shall  take  such  action  as  will  best  aid  to  avert 
collision  (See  Articles  27  and  29).''  Article  27  was 
as  follows  :— **  In  obeying  and  construing  these  rules, 
due  regard  shall  be  had  to  all  dangers  of  navigation  and 
collision,  and  to  any  special  circumstances  which  may 
render  a  departure  fiom  the  above  rules  necessary 
in  order  to  avoid  immediate  danger."  In  the 
circomstances  of  this  case  the  tug  ought  not  to  have 
kept  her  coarse.  She  ought  not  to  have  crossed  under  the 


bows  of  her  Majesty's  fleet.  [LoBD  JUSTICE  A.  L. 
Smith.— Why  not  P  Where  do  you  find  the  legal  right  of 
a  squadron  to  sweep  the  seas  ?  Could  a  regiment  %f 
cavalry  sweep  down  a  high  road  from  hedge  to  hedge  ?] 
The  course  covered  by  the  fleet  here  was  not  more  than 
2^  miles  in  breadth.  A  prudent  sailor  would  not  have 
attempted  to  do  as  the  tug  did  here.  It  was  obviously 
an  imprudent  thing  to  do.  The  master  of  the  tug 
ought  either  to  have  starboarded  his  helm  or  have 
slowed  down,  and  the  fleet  would  have  passed  him  in  a 
few  minutes.  Her  Majesty's  ships  were  not  bound  by 
thcj  rules  made  under  the  Merchant  Shipping  Act  of 
1894  ;  it  was  so  provided  by  section  741  of  that  Act. 
There  were,  however,  similar  regulations  for  her 
Majesty's  ships  made  by  Order  in  Council.  But  it 
could  not  be  said  that  the  tug  was  bound  by  Article  21 
to  keep  her  eourse  here.  For  she  was  only  bound  to 
do  so  where  **  by  any  of  these  rules  one  of  two 
vessels  is  to  keep  out  of  the  way."  And  her  Majesty's 
ships  were  certainly  not  bound  by  these  rules.  A 
notice  had  been  issued  by  the  Board  of  Trade,  which 
was  as  follows  : — *'  Notice  to  shii)Owners  and  masters. 
Single  ships  approaching  squadrons.  The  Board  of 
Trade  desire  to  call  the  attention  of  shipowners  and 
masters  to  the  danger  to  all  concerned  which  is  caused 
by  single  vessels  approaching  a  squadron  of  warships 
so  closely  as  to  involve  risk  of  collision,  or  attempt- 
ing to  pass  ahead  of,  or  through,  or  to  break  the  line 
of  such  squadron.  The  Board  flnd  it  necessary  to  warn 
mariners  that  on  such  occasions  it  would  be  in  the 
interests  of  safety  for  single  ships  to  adopt  timely 
measures  to  keep  out  of  the  way  of  and  avoid  passing 
through  a  squadron."  He  did  not  suggest  that  that 
was  binding  on  mariners,  but  it  was  a  notiee  to  them 
of  how  it  was  reasonable  to  act  imder  particular  cir- 
cumstances. He  submitted  that  the  accident  was  caused 
by   the  negligent   act  of   the  master  of  the  tug. 

Mr.  R.  B.  D.  Acland  followed  on  the  same  side. 

Mr.  Joseph  Walton,  for  the  plaintiff,  said  that 
at  the  trial  the  Attomey-General  had  admitted 
that  the  reason  why  the  defendant  starboarded  was 
becanse  he  thought  the  tug  was  a  ship  without  any  tow 
behind  it.  The  point  taken  to-day,  that  the  defendant's 
object  was  to  regain  his  position  and  to  keep  clear  of 
the  column  to  his  right,  was  a  new  point.  Article  21, 
as  a  statutory  regulation,  did  not  impose  any  duty  on 
the  East  Lothian,  because  it  only  applied  where  the 
other  vessel  was  by  the  statutory  regulations  bound  to 
keep  out  of  the  way.  It  could  not  be  said  that  every 
breach  of  common  care  amounted  to  a  breach  of  a 
statutory  regulation  with  its  penal  consequences. 
Neither  did  Article  27  make  disregard  of  the  **  notice 
to  shipowners  "  a  breach  of  regulations.  Even  if  the 
East  Lothian  was  wrong  in  crossing  in  front  of  the 
fleet,  the  Sans  Pareil  was  guilty  of  negligence  in  running, 
her  down. 

The  Attoeney-General  replied. 

The  Court  dismissed  the  appeal. 

Lord  Justics  A.  L.  Smith  said  that  this  was  an 
action  by  the  owner  of  a  merchant  ship  called  the  East 
Lothian  against  the  navigating  ofiicer  of  her  Majesty's 
ship  Sans  Pareil.  The  plaintiff  complained  that  at 
11  o'clock  at  night  on  August  7,  1899,  the  Sans  Pareil 
negligently  ran  into  and  rammed  the  East  Lothian  at 
the  entrance  to  the  English  Channel  and  sank  her.  The 
facts  were  not  in  dispute.  On  the  night  in  question  a 
fleet,  or  squadron,  of  her  Majesty's  ships  were  steaming 
up  the  Channel  disposed  in  four  columns.  The  soathem- 
most  column  consisted  of  eight  cruisers  headed  by  the 
Europa.  North  of  that  was  a  line  of  seven  battle- 
ships headed  by  the  Sans  Pareil.  North  of  that  was 
another  line  of  battleships  headed  by  the  Alexandra. 
And  north  of  that  again  was  another  line  of  cruisem 
headed    by  the  Melampus.    The  space  of  water  covered 
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by  the  squadron  was  'about  two  mileB  and  a  quarter 
in  vidth,  and  the  length  of  the  squadron  was  a 
mile  and  three-quarters  or  two  miles.  The  squadron 
was  going  at  a  speed  of  ten  knots.  At  the  same 
time  the  East  Lothian,  in  tow  of  the  tug. 
Sir  W.  Tj  Lewis,  was  going  at  a  speed  of  six 
knots  in  a  northerly  direction  on  a  course 
which  would  take  her  across  the  course  in  which  the 
squadron  was  proceeding.  The  Sir  W.  T.  Lewis  and 
the  BaAt  Lothian  were  both  exhibiting  proper  lights, 
such  lights  showing  that  the  Sir  W.  T.  Lewis  was  a 
tug  with  a  vessel  in  tow.  The  squadron  was  seen  by 
the  East  Lothian  at  a  distance  of  six  miles,  and  it  was 
on  the  port  side  of  the  East  Lothian.  It  was  perfectly 
clear  that  the  ships  forming  the  squadron  and  the  East 
Lothian  were  crossing  vessels,  and  the  ships  of  the 
squadron  bad  the  East  Lothian  on  their  sta^oard  side. 
The  East  Lothian  continued  on  her  course  and  kept  up 
her  speed.  She  crossed  in  front  of  the  Europa,  and 
continued  until  she  came  level  with  the  line  of  battle- 
ships headed  by  the  Sans  Pareil.  The  lines  were  at  a 
distance  of  about  three-quarters  of  a  mile  from  one 
another,  and  th^  ships  were  following  one  another  at 
distances  of  about  4U0  yards.  The  navigating  lieu- 
tenant of  the  Sans  Pareil,  seeing  the  tug,  jrarted  his 
helm  in  order  to  go  astern  of  her,  but  he  negligently 
mistook  her  for  a  vessel  not  having  any  other  vessel  in 
tow,  and,  having  ported  and  got  clear  of  her,  be  star- 
boarded his  helm  in  order  to  get  back  into  his  proper 
line,  with  the  result  that  he  ran  into  the  East  Lothian. 
This  action  was  brought,  and  it  was  practically  an 
action  against  the  Crown.  Mr.  Justice  Barnes,  having 
heard  the  case  with  the  assistance  of  Trinity  Masters, 
gave  judgment  in  favour  of  the  plaintiff,  and  the  Crown 
appealed.  The  Attorney-General  put  forward  a  pro- 
position which  in  substance  amounted  to  this,  that  a 
squadron  of  her  Majesty's  ships  might,  whenever  they 
pleased,  proceed  along  the  Channel  in  four  columns  dis- 
posed as  this  squadron  was,  and  that  it  was  the  duty 
of  all  other  ships  to  get  out  of  their  way.  He  could 
find  no  rule  or  regulation,  or  Act  of  Parliament,or  law,* 
to  support  that  proposition.  There  were  two  sets  of 
rules  as  to  navigation.  One  set  of  rules  was  made 
under  section  418  of  the  Merchant  Shipping  Act,  1894, 
and  those  rules  bound  all  merchant  ships.  Section  741 
of  the  Merchant  Shipping  Act  provided  that  the  Act 
should  not  apply  to  ships  belonging  to  her  Majesty,  and 
it  followed  that  the  rules  made  under  the  Act  had  no 
application  to  her  Majesty's  ships.  But  two  years  after 
the  passing  of  that  Act  her  Majesty  by  Order  in  Council 
made  rules  for  ships  of  the  Navy.  These  rules  were 
identical  in  their  terms  with  the  statutoij  regulations 
governing  merchant  ships,  but  it  was  important  to 
observe  that  they  were  not  statutory  regulations. 
Article  21  of  the  statutory  regulations  said  that 
**  where  by  any  of  these  rules  one  of  two  vessels 
is  to  keep  out  of  the  way,  the  other  shall  keep  her 
course  and  speed."  That  referred  to  the  case  of 
crossing  ships.  But  it  only  applied  where  the  rule 
applied  to  both  the  crossing  ships,  and  therefore  it  did 
not  apply  to  the  present  case  ;  for  the  Sans  Pareil  was  not 
bound  by  the  statutory  regulations.  But  it  seemed  to 
him  that  what  the  article  prescribed  was  a  rule  of  good 
seamanship.  Then  Article  27  said  that,  **  In  obeying 
and  construing  these  rules,  due  regard  shall  be  had  to 
all  dangers  of  navigation  and  collision,  and  to  any 
special  circumstances  which  may  render  a  departure 
from  the  above  rules  necessary  in  order  to  avoid  imme- 
diate danger."  It  was  sai<l  that,  though  it  was  prima 
facie  the  duty  of  the  East  Lothian  to  keep  on  her 
course  in  accordance  with  Article  21,  yet,  in  the 
special  circumstances  of  the  case,  she  ought  to  have 
disregarded  that  rule  and  had  regard  to  Article  27.  The 
real     point    was     whether     thg     East    Lothian    was 


guilty  of  an  infringement  of  a  statutory  regulation 
so  as  to  be  deemed  to  be  in  fault  in  aooordance 
with  section  419,  subsection  4,  of  the  Merchant 
Shipping  Act.  If  she  had  broken  a  statutory  regula- 
tion, then  she  would  be  deemed  to  be  in  fault,  and 
she  would  be  jointly  liable  with  the  battleship.  Bat  if 
she  was  not  guilty  of  a  breach  of  a  statutory  regula- 
tion, bat  only  of  negligence,  then  the  right  of  action 
against  the  battleship  would  be  a  common  law  right  of  ' 
action,  and  the  ordinary  considerations  as  to  contribu- 
tory negligence  would  arise,  fie  did  not  think  that  the 
statutory  regulations  applied,  but,  if  be  was  wrong  on 
that  point,  then  ha  did  not  think  the  Bast  Lothian  had 
been  guilty  of  any  breach  of  the  regulations,  for  the 
regulations  themselves  contemplated  a  departure  from 
the  regulations,  and  said  that,  if  the  circumstances 
were  sach  as  to  justify  a  departure  from  them,  the 
master  was  to  follow  the  roles  of  good  seamanship  and 
do  his  best  to  avoid  a  collision.  In  his  ojnnion  the 
East  Lothian  was  not  in  fault  under  the  statute.  With 
regard  to  the  caase  of  action  for  negligence,  it  was 
admitted  in  the  Court  below  that  the  Sans  Pareil  was  to 
blame,  bat  the  defendant  contended  that  the  plaintiff's 
vessel  was  guilty  of  contributory  negligoice.  The 
Court  had  now  put  to  the  assessors  the  question 
whether  the  East  Lothian  in  the  circumstances  of  . 
the  case  was  guilty  of  negligence  in  passing  across  the 
bows  of  the  battleship.  And  the  answer  to  that  was 
that  the  East  Lothian  had  been  guilty  of  improper 
navigation.  He  agreed  with  that.  But  the  question 
then  arose  whether  those  on  board  the  Sans  Pareil  could 
by  the  exercise  of  ordinary  care  and  skill  have  avoided 
the  collision.  The  defendant  ought  to  have  seen  the 
tow,  but  failed  to  do  so.  He  was  guilty  of  negligence 
in  thinking  that  everything  had  passed  him,  and  instead 
of  keeping  on  his  port  helm  a  little  longer,  as  he  ought 
to  have  done,  he  starboarded  too  soon.  If  he  had  been 
hampered  by  the  rest  of  the  fleet,  other  considerations 
would  have  arisen,  but  there  was  nothing  to  hamper 
him,  the  Sans  Pareil  really  being  in  the  same  position  as 
if  she  h%i  been  sailing  alone.  It  seemed  to  him  to  be 
impossible  to  say  that  the  Sans  Pareil  could  not  by  the 
exercise  of  ordinary  care  and  skill  have  avoided  the 
collision.    The  appeal  would  therefore  be  dismissed. 

LoED  Justice  Vaughan  Williams  said  that  the 
view  which  the  Court  took  was  that  in  the  circumstances 
there  had  been  no  infringement  of  any  statutory  regula- 
tion. The  question  therefore  was  a  mere  quesGon  of 
common  law  or  Admiralty  law,  and,  having  regard  to 
what  was  clearly  established  law,  no  serious  question 
arose  alter  the  admission  made  by  the  Attorney- General 
in  the  Court  below.  He  did  not  assent  to  the  proposi- 
tion that  her  Majesty's  ships  when  moving  in  squadrons 
were  governed  bjr  the  same  rules  as  other  ships  were. 
It  seemed  manifest  to  him  that  if  her  Majesty's  ships 
when  formed  in  a  squadron  were  held  to  be  governed  b> 
the  ordinary  regulations,  it  would  result  in  extreme 
danger  not  only  to  such  ships  as  they  might  meet  but 
to  the  men-of-war  in  the  squadron.  He  thought 
that  the  ordinary  rules  of  navigation  would  not 
apply,  not  because  of  any  special  favour  or  exemption 
to  her  Majesty's  ships,  but  because  when  they  were 
moving  in  squadrons,  as  they  clearly  had  a  right  to  do, 
that  constituted  a  special  state  of  circumstances  which 
would  make  it  b^  seamanship  to  apply  the  ordinary 
regulations.  The  assessors  had  advised  them  that  the 
East  Lothian  had  been  guilty  of  improper  navigation. 
In  his  opinion  there  were  special  circumstances  here 
which  justified  a  departure  from  the  regulations.  Had 
there  been  a  breach  of  Article  27  ?  It  seemed  to  him 
that  where  there  were  circumstances  justifying  a 
departure  from  the  rules,  it  could  not  be  said  that  the 
rules  were  obligatory.  But  on  the  facts  there  seemed 
to  be  a  good  deal  to    show  that   the   East  Lothian  and 
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the  tag  in  dealing  with  these  rules  refused  to  depart 
from  item  notwithstanding  the  special  circomstances 
which  existed.  They  persisted  in  keeping  on  their 
course  thongh  the  circamstances  were  such  as  to  render 
»  departure  from  the  roles  necessary.  He  was  not  how- 
ever prepared  to  say  that  this  was  an  iuf  ringement  of 
Article  27.  His  Lordship  then  referred  to  **  Radley  ▼. 
London  and  North- Western  Railway  Company,"  1  App. 
Cas.,  764,  and  the  case  of  •*  The  Margaret,"  19  App. 
Caa.,  873,  and  came  to  the  conclusion  that  in  the  face 
of  the  admission  made  in  the  Court  below,  the  judgment 
of  Mr.  Justice  Barnes  most  be  affirmed. 
Lord  Justice  Romsk  delivered  judgment  to  the 
effect. 


Q.B.  Diy.  (Ridley  snd>  1900. 

Bigham,  JJ.)  )  May  17. 

WALKEB  V.  BABKEB.* 

Principal  and  Agent — Authority  to  receive  pay- 
ment— Payment  by  cheque. 


This  was  the  plaintiff's  appeal  from  the  judgment  of 
the  Judge  of  the  Westminster  County  Court.  The 
question  raised  was  whether  a  shop  assistant  has 
authority  to  receive  payment  on  behalf  of  his  employer 
by  means  of  a  cheque  payable  to  himself  where  the 
cheque  is  subsequently  duly  honoured.  The  plaintiff  sued 
for  the  price  of  jewels  sold  and  delivered.  Hie  de- 
fendant pleaded  payment.  On  several  occasions  the 
defendant  had  purchased  jewelry  and  had  paid  in  cash 
across  the  oounter  to  one  Miles,  who  waa  an  assistant 
at  the  plaintiff's  shop  in  Regent- street.  In  December, 
1897,  the  defendant  bought  a  bracelet  worth  £34.  In 
the  following  February  he  came  with  his  cheque-book 
to  pay  for  this  bracelet.  Miles  asked  that  the  cheque 
should  be  made  payable  to  himself,  and  the  defeildant 
made  the  cheque  payable  to  ^'  L.  Miles  or  order." 
This  cheque  was  subsequently  cashed  by  Miles,  who 
•mbeszled  the  proceeds.  The  question  in  the  ease  was 
whether  this  constituted  payment  by  the  defendant  to 
the  plaintiff  of  £34.  It  appeared  that  when  paying  a 
subsequent  account  in  1899  the  defendant  had  signed 
a  cheque  payable  to  the  plaintiff.  That  cheque  had 
been  drawn  out  by  Miles  and  signed  by  the  defendant, 
who  did  not  observe  to  whom  it  was  payable.  The 
learned  Judge  held  that  when  the  cheque  was  cashed  it 
constituted  payment,  and  so  far  as  regarded  the  £34 
he  found  for  the  defendant.    The  plaintiff  appealed. 

Mr.  H.  DOBB,  for  the  plaintiff,  admitted  that  Miles 
had  authority  to  reliceive  payment  in  cash  or  by  cheque 
drawn  in  favour  of  the  plaintiff  ;  but  not  by  cheque 
payable  to  any  one  else.  The  position  of  a  servant  such 
as  Miles  was  different  from  that  of  a  commercial  agent, 
the  liability  of  the  agent  being  merely  to  account,  that 
of  the  servant  to  hand  on  to  his  master  what  he 
receives  in  specie — **  Bridges  v.  Qarrett  "  (L.R.,  5 
C.P.,  451).  If  this  cheque  had  been  handed  -  on  in 
specie,  as  it  ought  to  have  been,  it  would  have  been 
valueless  to  the  plaintiff  until  the  further  events,  the 
endorsement  by  Miles  and  the  payment  of  the  cheque, 
fol]ow4d.  He  cited  also  **  Pearson  v.  Scott  "  (9 
Ch.D.,  198).  The  result  of  holding  this  to  be  pay* 
ment  would  be  that  payment  by  cheque  to  any  one  of 
the  numerous  assistants  in  a  West-end  establishment 
would  be  payment  to  the  proprietor. 

Mr.  Cagney,  for  the  defendant,  was  not  called  upon  to 
argue. 

The  COUBT  dismissed  the  appeal. 

Mb.  Justicb  Ridley  held  that  the  ease  was  covered 
by  ••  Bridges   v.    Garrett  **   (L.R.,  6  C.P.,  461),  the 
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authority  of  which  had  not  been  shaken  by  **  Pearson 
V.  Scott  "  (9  Ch.D.,  198). 

Mb.  JU3TICB  Bio  HAM  said  that  the  question  was 
whether  there  was  any  evidence  to  support  the  holding 
of  the  County  Court  Judge.  In  his  Lordship's  opinion 
there  was.  It  was  clear  Miles  had  authority  to 
accept  payment  in  cash,  or  by  cheque  drawn  in  favour 
of  his  master.  These  facts  justiiled  the  inference  that 
he  had  authority  to  accept  payment  by  cheque  drawn  to 
himself  provided  he  received  cash  for  that  cheque. 
In  this  ease  Miles  did  receive  cash  for  the  cheque  and 
t)iat  was  equivalent  to  payment.  It  made  no  difference 
whether  he  reeeived  the  cash  from  the  defendant  him- 
self or  from  the  defendant's  agent — i.e.,  his  banker. 

[Solicitors— White  and  De  Buriatte,  for  the  plaintiff  ; 
J.  Hastings  Dawney,  for  the  defendant.] 


Q.B.  Div. 
(Mathew,  J.) 


Stock 


1900. 
May  17. 

BELL  V.  PLUMBLT.* 

Exchange — Carrying     over — Failure    of 
brokeiv-^Privity  of  contract. 


In  this  case  the  plaintiff  claimed  damages  for  t^e  de- 
fendant's failure  to  accept  and  pay  for  1,000  shares  in 
the  Colonial  Qoldfields  (Limited ),  alleged  to  have  been 
bought  of  the  plaintiff  by  the  defendant  through  his 
broker. 

Mr.  English  Harrison,  Q.C.,  and  Mr.  J.  R.  Atkin 
appeared  for  the  plaintiff  ;  Mr.  Rufus  Isaacs,  Q.C., 
and  Mr.  Richard  Nevill  for  the  defendant. 

The  facts  were  as  follows  : — Before  the  middle  of 
October,  1899,  the  defendant  had  open  on  the  Stock 
Exphange  500  Colonial  Goldflelds  shares,  which  had 
been  purchased  for  him  by  Mr.  Charles  Hemmerde,  his 
broker.  These  shares  had  been  carried  over  from  time 
to  time.  On  October  12,  Hemmerde  bought  on 
the  instructions  of  the  defendant  1,000  more  shares  in 
the  same  company  for  the  end  of  October  account  ; 
therefor^,  when  that  day  arrived,  the  defendant  had 
1,500  shares  to  be  dealt  with,  and,  as  he  did  not 
wish  to  take  them  up,  arrangements  had  to  be  made  to 
carry  over.  It  was,  however,  found  to  be  impossible 
to  carry  over  the  whole  1,500  on  the  Stock  Exchange. 
The  plaintiff,  Mrs.  Bell,  was  a  lady  of  means  who  was 
in  the  habit  of  employing  her  money,  through 
Hemmerde,  in  the  '*  taking  in  "  of  shares,  the  arrange- 
ment being  that  various  sums  were  from  time  to  time 
sent  to  Hemmerde  to  be  dealt  with  in  this  way,  10  per 
cent,  contango  being  charged,  of  which  9  per  cent,  was 
credited  to  Mrs.  Bell,  the  remaining  1  per  cent, 
being  retained  by  Hemmerde.  Mrs.  Bell's  business 
affairs  were  under  the  control  and  direction  of  her  son. 
In  the  present  case,  when  the  difficulty  arose  about 
carrying  over  the  defendant's  shares,  Hemmerde 
arranged  that  700  of  the  shares  should  be  carried 
over  on  the  Stock  Exchange  and  800  through  him 
with  the  plaintiff.  The  actual  transfer  of  the 
800  shares  was  made  in  the  names  of  Hemmerde 
and  his  clerk,  that  being  in  accot dance  with  their 
arrangement  with  3Irs.  Bell,  the  object  being  to  save 
her  trouble.  The  shares  were  carried  over  at  successive 
accounts,  with  the  exception  that  400  only  were  carried 
over  on  the  Stock  Exchange,  the  balance  being  with 
the  plaintiff  until  the  approach  of  mid- December 
account,  the  date  of  which  was  December  14.  A  few 
days  before  that  date  Hemmerde  informed  the  de- 
fendant that  he  would  not  be  able  to  arrange  for  the 
carrying  over  of  more  than  500  of  the  shares,  and  that 
he  must  take  up  and  pay  for  the  remaining  1,000  shares. 
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Thtt  defendant  gave  **  a  name/'  and  an  account  was 
■eat  to  him  showing  that  500  had  been  carried  over  and 
1,000  closed,  there  being  a  balance  due  from  the  defen- 
dant of  £1,256.  On  December  14  Hemmerde  was  declared 
ft  defaulter  on  the  Stock  Exchange.  Application  was  made 
on  behalf  of  Mrs.  Bell  to  the  defendant  for  payment. 
Negotiations  followed,  but  without  result,  and  eventu- 
ally this  action  was  brooght.  The  defence  was  that 
there  was  no  privity  of  contract  between  the  plaintiff 
and  the  defendant. 

Mb.  Justice  Mathew,  in  giving  judgment,  said  the 
defendant  was  bound  to  admit  that  he  was  liable  tq 
some  one,  but,  it  was  said,  not  to  the  plaintiff.  The 
transactions  between  the  parties  appeared  somewhat 
complicated,  but  they  could  be  illustrated  very  simply. 
A  contract  was  made  by  the  defendant  through  his 
broker  to  buy  shares.  The  defendant,  being  unable  to 
take  them  up,  applied  to  his  broker  to  get  the  shares 
carried  over.  This  could  not  be  done  on  the  Stock 
Exchange,  and  the  broker  then  told  the  defendant  that 
he  (the  broker)  had  a  client  who  would  find  the  neces- 
sary money.  By  arrangement  between  the  broker  and 
his  client  the  broker  retained  1  per  cent,  as  his  commis- 
sion out  of  the  10  per  cent,  contango  which  was  charged 
for  the  carry  over.  It  was  said  that  the  result  of  the 
transaction  was  that  two  separate  contracts  were  entered 
into,  one  between  the  defendant  and  the  broker,  and 
the  other  between  the  broker  and  the  plaintiff.  His 
Lordship  wa^  of  opinion  that  that  result  did  not  follow, 
and  that  it  was  never  intended  that  the  broker  should 
as  regards  the  defendant  occupy  the  position  of  prin- 
cipal. It  appeared  that  the  plaintiff  through  her  son 
kept  a  very  vigilant  eye  on  what  the  broker  was  doing 
with  her  money,  and  every  separate  transaction  was 
treated  by  the  broker  in  his  books  as  one  affecting  the 
plaintiff.  In  this  particular  case  the  son  was  informed 
by  the  broker  at  each  stage  as  to  what  was  being  done 
in  the  mattei  of  the  shares,  and  the  sun  entirely  ap- 
proved. There  was  a  clear  case  of  a  contract  between 
the  plaintiff  and  the  defendant,  and  the  plaintiff  was 
therefore  entitled  to  judgment  for  the  amount  claimed. 

Judgment  for  the  plaintiff  for  £635  with  costs. 

[Solicitors— N.  Herbert  Smith  ;  S.  D.  Stonebam.] 


Q.B.  Div.  (Ridley    \  1900. 

and  Bigham,  JJ.)     f  May  18. 

TYLER  V.  KINGHAM  AND  SOX  (LIMITED).* 

Adulteration — Certificate  of  public  analyst — Evi- 
dence— Margarine . 


This  was  an  appeal  by  case  stated  from  the  decision 
of  justices  of  Middlesex,  sitting  at  Brentford,  dismiss- 
ing a  summons,  issued  at  the  instance  of  the  appellant, 
an  inspector  of  weights  and  measures,  against  the 
respondents,  charging  them  that,  being  persons  dealing 
in  margarine,  they  did  not  conform  to  one  of  the 
regulations  referred  to  in  section  6  of  the  Margarine  Act, 
1887,  inasmuch  Hs  they  did  deliver  to  Isaiah  Longstreeth 
a  package  coot-aining  margarine  without  having  durably 
marked  on  the  top,  bottom,  and  sides  thereof,  in  printed 
capital  letters  not  less  than  three-quarters  of  an  inch 
square,  the  word  **  margarine.*'  It  was  proved  that 
on  September  21,  1899,  the  appellant  purchased  from 
Longstreeth,  a  retail  grocer,  an  article  which  was  repre- 
sented to  him  as  being  what  he  asked  for — ^namely, 
butter.  The  appellant  purchased  the  article  with  the 
intention  of  submitting  the  same  to  analysis.  He  com- 
plied in  every  respect  with  section  14  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  and  Longstreeth  accepted 
one  of  the  three  parts   into    which  the  article  purchased 
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had  been  divided  by  the  appellant.  The  appellant  on 
the  same  day  delivered  one  of  the  other  parts  of  the 
article  to  the  public  analyst,  who  on  October  3 
certified  that  ttie  same  contained  10  per  cent,  of  foreign 
fat  not  butter  fat.  After  the  analyst  had  given  hie 
certificate  the  appellant  applied  for  and  obtained  sum- 
monses against  Longstreeth,  one  under  section  6  of  the 
Sale  of  Fpod  and  Drugs  Act,  1875,  and  one  under 
section  6  of  the  Margarine  Act,  1887.  The  artiole  from 
which  the  sample  purchased  by  the  appellant  was  taken 
was  purchased  by  Longstreeth,  with  no  intention  of 
having  it  analysed,  from  the  respondents,  who  delivered 
it  to  him  with  an  invoice  and  in  a  tub  marked  *'  pure 
butter.''  The  summonses  against  Longstreeth  were 
heard  by  justices  sitting  at  Brentford  on  October  24. 
The  justices  found  that  the  artiole  purchased  by  the 
appellant  was  margarine,  but  that  the  words  branded  on 
the  tub  together  with  the  invoice  from  the  respondents 
amounted  to  a  warranty  given  by  the  respondents  to 
Longstreeth  that  the  article  was  butter,  and  they 
accordingly  dismissed  the  summonses.  On  October  2<S 
the  appellant  applied  for  and  obtained  the  present 
summons.  On  the  hearing  of  the  summons  the  appellant 
offered  in  evidence  the  certificate  of  the  public 
analyst,  but  it  was  objeeted  on  the  part  of  the 
respondents  that  the  same  was  not  admissible  as 
evidence.  Tliey  did  not  require  the  analyst  to  be 
called  as  a  witness,  but  contended  (1)  that,  the  summons 
being  in  respect  of  a  sale  by  the  respondents  to  Long- 
streeth, the  appellant  was  not  a  competent  prosecutor, 
the  right  to  proceed  being  limited  by  section  20  of  the 
Food  and  Drugs  Act,  1875,  to  the  person  causing  an 
analysis  to  be  made,  in  support  of  which  contention 
•*  Smart  and  Son  v.  Watts  "  ([1894]  1  Q.B.,  219)  waa 
referred  to  ;  and  (2)  that  the  cei*tificate  of  the  public 
analyst  was  not  evidence  as  against  the  respondents, 
as  no  part  of  the  sample  of  the  srticle  sold  to  the 
appellant  and  subsequently  analysed  had  been  offered  or 
delivered  to  them.  The  justices,  being  of  opinion  that 
the  sample  taken  and  certificate  given  in  Longstreeth 's 
case  could  not  be  used  in  the  respondents'  ease,  and 
there  being  no  other  evidence  as  to  the  nature  of  the 
article  in  question,  dismissed  the  summons. 

Mr.  Lewis  Richards,  on  behalf  of  the  appellant, 
contended  that,  Longstreeth  not  having  purchased  the 
artiole  in  question  with  the  intention  of  submitting  the 
same  to  analysis,  section  14  of  the  Sale  of  Food 
and  Drugs  Act,  1875  (incori^orated  into  the  Mar- 
garine Act,  1887,  by  section  12  thereof),  did  not 
apply,  and  that  under  the  circumstances  the  certi- 
ficate of  the  analyst  was  made  evidence  by 
section  21  of  the  Sale  of  Food  and  Drugs  Act,  1S75. 
He  cited  **  Buckler  v.  Wilson  "  ([18961  1  Q.B.,  83). 
Section  21  of  the  Sale  of  Food  and  Drugs  Act.  1875, 
so  far  as  it  is  material,  is  as  follows  : — **  At  the  hear- 
ing of  the  information  in  such  proceeding  the  produc- 
tion of  the  certificate  of  the  analyst  shall  be  sufficient 
evidence  of  the  facts  therein  state<l,  unless  the  defendant 
shall  require  the  analyst  to  be  called  as  a  witness. 
.  .  ."  And  section  12  of  the  Margarine  Act,  1887, 
provides  that  all  proceedings  under  that  Act  shall  be  the 
same  as  those  prescribed  by  sections  12  to  28  of  the 
Sale  of  Food  and  Drugs  Act,  1875. 

Mr.  Bonsey,  for  the  respondents,  was  not  called 
upon  to  argue. 

The  CoiTBT  dismissed  the  appeal. 

Mr.  Justicb  Ridlbt  said  that  the  analyst's  certificate 
obtained  for  the  purx)ose  of  the  previous  prosecution 
was  not  admissible  as  evidence  in  the  proceedings 
against  the  respondents.  In  **  Buckler  v.  Wilson  "  there 
was  evidence  to  show  that  the  article  in  question  was 
margarine.  The  production  of  the  certificate  of  an 
analyst  was  only  one  way  of  proving  that  the  article 
was  margarine.    There    were    other   ways  of   doing  the 
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same  thing.  Bat  here  the  appellant  ha*d  simply  tried  to 
put  in  as  evidence  of  that  fact  a  document  which  was 
not  evidence. 

Mb.  Jcsticb  Big  ham  said  that  he  was  of  the  same 
opinion.  The  question  was  whether  there  was  evidence 
before  the  justices  that  the  article  was  margarine.  The 
only  evidence  of  that  fact  offered  to  them  was  a 
certificate  of  analysis  procured,  for  the  purpose  of 
prosecuting  Longstreeth,  who  on  some  previous  occasion 
was  prosecuted  for  selling  a  part  of  the  article  in 
question  as  butter.  By  the  Sale  of  Food  and  Drugs  Act, 
1875,  such  a  certificate  given  under  the  circumstances 
provided  for  in  the  Act  was  admissible  as  prima  facie 
evidence  of  the  facts  stated  therein  in  the  prosecution 
of  Longstreeth,  but  that  did  not  make  it  evidence  in  the 
prosecution  of  any  one  else  in  the  world.  When  in  the 
prosecution  of  the  respondents  the  appellant  tendered 
the  certificate  of  analysis  as  evidence  that  the  article 
sold  by  the  respondent  Longstreeth  was  margarine  the 
justices  upheld  the  objection  of  the  respondents  to  the 
admission  of  the  evidence,  and,  in  his  Lordship's 
opinion,  they  were  right  iu  so  rejecting  the  evidence. 
The  respondents  were  entitled  to  require  proper 
evidence  of  the  fact  that  the  article  sold  was  margarine. 
The  production  of  a  document  signed  by  a  person  who 
was  not  present,  or  who,  at  any  rate,  was  not  put  in 
the  witness-box,  was  not  the  proper  way  to  prove  the 
fact.  The  ease  of  **  Buckler  v.  Wilson,''  cited  by  the 
appellant's  counsel,  did  not  apply  at  all.  It  was  true 
that  the  prosecution  was  taken  under  the  same  section, 
but  in  that  case  the  analysis  had  been  taken  for  the 
purposes  of  the  case,  and  the  certificate  was  admitted 
without  objection.  It  was  true  that  an  objection  was 
taken  that  certain  of  the  conditions  laid  down  in  the  Act 
in  regard  to  the  analysis  had  not  been  complied  with. 
But  that  objection  having  been  held  to  be  bad,  the 
respondent  in  the  case  admitted  the  result  of  the 
analysis,  and  did  not  dispute  that  the  article  in  question 
was  margarine.  Here,  however,  the  respondents  required 
proper  and  strict  proof  thtt  the  article  was  margarine. 

Mr.  BoNSEY  asked  their  Lordships  to  say  whether  they 
decided  anything  as  to  the  question  whether  the  appellant 
was  the  proper  person  to  prosecute. 

Mk.  Justice  Bigham.— We  have  heard  no  arguments 
on  that  point,  and  we  decide  nothing  upon  it. 

[Solicitors— Sir  R.  Nicholson,  for  the  appellant ; 
Neve  and  Beck,  for  the  respondents.] 


Judicial  Coraraittee  of  the  Privy  Council  \        1900 
(Lords  Hobhouse,  Morris,    and  Davey,  >     iu«„ia 
kndSirR.  Couch)  )     ^^y  1^' 

EDGAR  V.   PLOMLEY  AND  ANOTHBE.* 

Privy  Council  Appeals — New  South  Wales — Ad- 
ministration action — Priority — Fund  carried  to 
a  separate  account — Mortgage. 


This  was  an  appeal  from  a  decree  of  the  Supreme 
Court  of  New  South  Wales  of  November  17,  1897. 

Mi.  Swinfen  Bady,  Q.C.,  and  Mr.  A.  A'Beckett 
Terrell  were  counsel  for  the  appellant  ;  Mr.  Levett, 
Q.C.,  and  Mr.  George  Serrell  for  the  respondents. 

Lord  Davey,  in  delivering  (for  Lord  Hobhouse)  their 
Lordships'  judgment,  said  the  question  in  the  suit 
arose  in  the  administration  of  the  estate  of  William 
Shepherd,  who  died  in  1855,  and  who  had  devised  his 
real  estate  to  be  divided  among  his  wife  and  children 
when  the  youngest  child  should  attain  the  age  of  21. 
Each  child  was  to  take  a  life  interest  with  remainder  to 
his  or  her  children.  The  testator  left  eight  children, 
of  whom  one  was  named  James.  The  youngest  child 
attained  21  in  1876.    In  1879  James   Shepherd  was  ap- 
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pointed  a  trustee  of  the  will,  and  in  1882  he  became 
sole  trustee.  Mr.  Plomley,  the  respondent,  purchased 
the  interest  of  some  of  the  devisees,  and  in  August, 
1885,  he  instituted  a  suit  against  James  Shepherd  and 
all  the  other  beneficiaries  praying  for  a  sale  of  the 
testator's  land  with  a  view  to  distribution  of  the  pro- 
ceeds, according  to  the  interests  of  the  parties  to  be 
ascertained  by  the  Court.  A  decree  for  sale  was  made 
on  December  3;  1885.  The  suit  was  numbered  3,840. 
On  March  29,  1888,  a  decree  was  made  on  further  con* 
sideration  by  which  it  was  ordered  that  eight  separate 
accounts  should  be  opened,  the  fourth  of  whidi  was 
headed,  **  The  account  of  James  Shepherd  and  his 
children."  The  purchase  moneys  of  the  testator's  land 
were  to  be  paid  to  the  several  accounts  in  certain 
specified  proportions.  And  as  to  account  No.  4 
it  was  .ordered  **  That  all  moneys  which  shall  at 
sny  time  hereafter  during  the  life  of  the  de- 
fendant James  Shepherd  be  carried  over  to  the 
credit  of  the  said  account  number  four  (4) 
in  respect  of  the  *  interest  or  income  arising  from  un- 
paid purchase  moneys  of  the  said  hereditaments,  or 
otherwise  received  or  credited  to  the  said  account  in 
respect  of  interest  or  income,  and  all  interest  and 
income  that  may  arise  from  the  investments,  if  any,  of 
the  said  moneys  or  any  part  thereof  respectively  which 
may  from  time  to  time  be  authorized  by  this  Court,  be 
paid  from  time  to  time  as  and  when  the  same  shall  have 
been  carried  over  or  credited  as  aforesaid  to  the 
defendant  James  Shepherd  or  his  duly  authorised  attorney 
or  attorneys  until  fiurther  order."  As  regarded  some 
of  the  accounts,  it  was  ordered  that  nothing  should  be 
paid  out  of  Court  without  nptioe  to  the  persons  men- 
tioned, but  no  such  order  was  made  to  affect  account 
No.  4.  On  the  26th  September.  1893,  the  respondent 
and  Anne  Jones,  who  was  one  of  the  testator's 
children,  jointly  instituted  a  suit  against  James 
Shepherd  alone.  That  suit  was  numbered  6,542. 
The  plaintiff  stated  that  some  of  the  land  was 
still  unsold,  and  they  prayed  for  an  account  of 
rents  and  profits  received  by  James  Shepherd,  and  so  far 
as  necessary  for  administration  of  the  trusts  of  the  will. 
On  May  11,  1894,  a  decree  vras  made  for  the  account 
asked  for.  In  October,  1895,  Shepherd  assigned  to  the 
appellant  (Edgar)  all  his  interest  in  the  estate  for  the 
purpase  of  ^curing  £725  and  interest.  The  mortgage 
deed  specifiecT  Shepherd's  interest  under  account  No.  4 
in  suit  3,840,  to  the  credit  of  which  there  was  then 
standing  £5,158  6s.  5d.,  and  it  gave  to  the  appellant 
full  powers  of  application  to  the  Court  for  procuring 
payment  to  himself.  The  pendency  of  suit  6,542  was 
known  to  the  appellant.  In  March,  1895,  the  liability  of 
James  Shepherd  to  the  other  8harers  in  the  estate 
(under  the  decree  in  suit  6,542)  was  established 
and  he  was  ordered  to  pay  into  Court  about  £2,500  and 
costs.  Meanwhile  in  October,  1896,  the  respondents 
filed  a  new  claim  against  Shepherd  and  the  appellant, 
claiming  declarations  that  the  sums  due  from  Shepherd 
(who  had  been  made  a  bankrupt)  were  charges  on  his 
interest  under  the  will,  and  further  that  they  had 
priority  over  the  appellant's  mortgage.  The  appellant 
did  not  claim  to  enforce,  his  mortgage  against  any 
interest  of  James  Shepherd  in  the  testator's  estate  except 
the  fund  standing  to  the  credit  of  account  No.  4  in 
suit  3,840.  That  was  now  the  sole  question  ;  whether, 
in  the  peculiar  position  in  which  that  fund  was  placed 
by  the  decree  of  March  29,  1888,  priority  of  charge 
should  be  given  to  the  mortgagee  of  James  Shepherd, 
or  to  the  beneficiaries  whose  funds  he  had  misapplied . 
The  Chief  Judge  in  Equity  gave  the  respondents  a 
decree  in  accordance  with  the  prayer  of  their  claim. 
He  relied  on  the  general  principle  that  a  defaulting 
trustee  must  make  good  his  default  before  he  was  entitled 
to  take  any  part  of  the  trust  estate  for  his  ovra  benefit, 
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aod  that  hit  assignee  could  not  aland  in  any  better 
position.  As  for  the  effect  of  the  decree  carrying 
over  fands  to  No.  4  account,  he  considered  that  snit 
8,840  was  a  mere  partition  suit,  and  that  the  order 
WM  nothing  more  than  a  declaration  that,  so  far 
aa  that  suit  was  concerned,  the  fund  might  be 
treated  as  the  separate  property  of  the  persons 
named  in  the  heading.  No  question  of  administra- 
tion, he  said,  was  or  could  have  been  raised 
In  that  suit.  There  was  no  res  judicata  between 
the  parties,  or,  if  any,  it  was  only  that  James 
Shepherd  was  entitled  to  the  income  pf  the  fund  until 
further  order.  The  appellant's  contention  that  he  was 
a  bona  fide  purchaser  for  Value  was,  in  the  opinion  of 
the  learned  Chief  Judge,  displaced  by  the  fact  that  he 
had  notice  of  suit  6,542.  So  far  as  regarded  the  lia- 
bility of  James  Shepherd  and  his  assignee  in 
bankruptey  that  judgment  could  not  be  and  was 
not  impeached.  But  as  regarded  the  position 'of  the  appel- 
lant it  raised  a  question  of  some  subtlety  and  difficidty. 
There  was  not  only  no  indication  prior  to  October, 
1895,  of  a  purpose  to  enforce  liability  against  the  fund 
carried  to  account  No.  4,  but  the  proceedings  in  the 
two  suits,  when  pot  together,  were  such  as  to  induce  a 
belief  that  the  fund  appearing  by  the  separate  account 
to  be  free  was  really  free  by  not  being  attacked 
in  suit  6,542.  Their  Lordships  were  disposed  to 
agree  with  the  learaed  Judge  that  it  might  not  be 
quite  accurate  to  apply  the  term  re$  juUu'.ata  to  an 
order  of  that  kind  ;  because,  though  made  in  a  suit  in 
which  one  of  the  respondents  was  the  plaintiff  and 
the  other  a  defendant,  the  particular  question  which 
had  now  arisen  was  neither  decided  nor  raised.  But 
that  was  hardly  more  than  a  verbal  question.  The 
important  paint  was  that  the  order  was  made  in  the 
presence  of  all  parties  interested  ;  and  its  intention 
was  to  treat  the  fund  as  so  far  separated  from  the 
pstate  that  it  could  be  dealt  with  by  the  separate 
donees  without  notice  to  the  others.  That  was  a 
step  forward  in  the  administration  of  an  estate,  and  it 
Maved  a  great  deal  of  expense  and  trouble.  That  fund 
could  not  be  actually  paid  out  because  nobody  had 
acquired  an  absolute  and  indefeasible  interest  in  it, 
for  the  absolute  interests  acquired  by  the  children  were 
liable  to  variation  in  amount  by  the  birth  of  more 
children.  But  the  object  of  separate  accounts  was  to 
relieve  the  subjects  of  each  account  from  en- 
tanglement with  the  others,  and  to  make  the 
persons  specified  in  each  beading  the  owners  of 
the  fui^  carried  to  its  credit,  so  far  as  was  con- 
sistent with  the  necessity  for  retaining  those  funds 
in  Court.  The  retention  of  the  fund  was  not  meant  to 
prevent  adult  owners  of  interests  in  it  from  dealing 
with  those  interests.  The  division  icto  separate  accounts 
was  intended  to  facilitate  such  dealings.  Of  course  it 
was  true  that  so  long  as  any  fund  remained  in  Court 
claims  against  its  owners  could  practically  be  enforced 
against  it  which  could  not  practically  be  enforced  if  it 
were  paid  out.  It  was  open  to  the  other  parties  to  the 
suit  to  show  that  they  had  claims  enforceable  against  a 
separate  fund  which  were  not  known  ur  not  existent 
when  the  fund  was  separated,  and  by  proper  proceed- 
ings to  enforce  them  notwithstanding  the  order  to 
separate  the  fund.  But  until  some  step  was  taken  for 
the  purpose  the  separation  was  commonly  and  rightly 
looked  upon  as  showing  that  the  separated  funds  were 
free  from  claims  by  the  other  sharers  in  the  estate. 
Persons  honestly  dealing  with  those  whom  the  Court 
declared  to  be  owners  of  such  funds  were  justified  in 
trusting  to  that  declaration,  and  their  Lordships  held  it 
to  be  unjust  to  sqbject  them  to  claims  by  the  other 
sharers  arising  out  of  matters  subsequent  to  the 
separation  or  latent  at  the  time  {t'ide  **  In  re 
Eyton,'' 45Ch.  Div.,  458).    After    referring   toother 


incidents  and  points  raised  in  the  case  their  Lordships 
said  the  result  was  that  the  decree  could  not  stand  so 
far  as  it  was  adverse  to  the  appellant.  Tba  proper 
order  would  be  to  discharge  the  decree  so  far  as  it 
declared  that  the  charges  established  by  the  plaintiffs 
against  Jame§  Shepherd  had  priority  over  the  appelant' s 
mortgage,and  so  far  as  it  awarded  an  injunction  agabst 
the  appellant,  and  so  far  as  it  ordered  tiiat  no  part  of 
the  interest  accruing  on  account  No.  4  should  be  paid  t<i 
the  appellant,  and  so  far  as  it  directed  the  appellant 
to  pay  costs.  Instead  thereof  the  decree  should  declare 
that  the  mortgage  of  October  24,  1895,  was  as  between 
the  plaintiffs  and  the  appellant  a  valid  security,  and  the 
first  charge  on  the  interests  of  Jrjnes  Shepherd  thereby 
assigned  ;  and  should  order  that  the  income  of  the  funds 
comprised  in  account  No.  4  should  be  paid  to  the 
appellant  until  further  order,  and  that  the  plaintiffs 
should  pay  him  his  costs  of  suit.  That  would  leave 
standing  all  those  parts  of  the  decree  which  re- 
lated to  James  Shepherd  and  to  Blary  MacGovem, 
and  to  the  requisition  of  notice  to  the  plaintiffs 
before  any  principal  money  was  paid  out,  and  to  the 
questions  reserved  for  further  consideration.  Their 
Lordships  would  humbly  advise  her  Majesty  in  accord- 
ance with  that  opinion.  The  respondents  must  pay  the 
costs  of  the  appeal. 

[Solicitors— H.  T.  Twynam,  for  the  appellant ;  P.  J. 
Gordon  and  Son,  for  the  respondents.] 


Court  of  Appeal  (A.  L.  Smith,  Vaughan  )  IGOO. 

Williams,  and  Komer,  L.JJ.)         (  May  19. 

PEBCIVAL  V.  GABNEB.* 

Master  and  Servant — Master's  liability  to  ser- 
vant— ^Workmen's  Compensation  Act,  1897 — 
**  Undertakers,*'  who  are. 


This  was  an  appeal  from  the  decision  of  the  Liver- 
pool County  Court  Judge  under  the  Workmen's  Com- 
pensation Act,  1897.  The  applicant  for  compensation 
was  the  widow  of  a  workman,  William  Percival, 
who  was  killed  by  an  accident  arising  out  of  and 
in  the  course  of  his  employment.  It  appeared  that  a 
building  was  being  erected  on  the  premises  of  Messrs. 
Bowman  and  Co.,  chemical  manufacturers.  The  build- 
ing was  over  30ft.  in  height,  and  was  being  constructed 
by  means  of  a  scaffolding.  The  building  was  being 
erected  under  the  supervision  of  Messrs.  Bowman  and 
Co.,  who  supplied  the  materials  for  it,  and  who 
employed  the  architect.  The  appellant,  John  Gamer,  at 
the  request  of  Messrs.  Bowman  and  Co.,  supplied  the 
labourers  for  the  brickwork  of  the  building.  The  men 
so  supplied  acted  under  the^ orders  of  Messrs.  Bowman 
and  Co.'s  foreman,  and  the  appellant  had  nothing  to  do 
with  the  work,  nor  was  he  responsible  for  the  way  in 
which  the  work  was  done,  nor  had  he  any  control  over 
the  men  when  at  work.  The  apyiellant  paid  the  men 
he  supplied  tor  the  work,  and  Messrs.  Bowman  and  Co. 
remuaerated  him  by  a  payment — an  extra  halfpenny 
an  hour  upon  the  men's  time.  William  Percival  was  one 
of  the  labourers  supplied  for  the  work  by  the  appellant, 
and  while  at  work  on  the  building  he  fell  off  a  scaffold- 
ing and  was  killed.  It  was  contended  on  behalf  of  the 
appellant  that  he  was  not  an  **  undertaker  "  within 
section  7  of  the  Workmen's  Compensation  Act,  1897, 
and  was  not,  therefore,  liable  to  pay  compensation. 
The  County  Court  Judge  held  that  the  appellant  was 
the  person  undertaking  the  construction  of  the  building, 
and  was  therefore  an  undertaker.  He  accordingly  made 
an  award  in  favour  of  the  widow.  Gamer  appealed.  By 
section  7,  subsection  1,  of    the   Act,  **  This   Act  shall 
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apply  only  ...  to  employment  by  the  undertakers 
ai  hereinafter  defined  on,  in,  or  about  any  building 
iff-hicb  exceeds  30ft.  m  height,  and  ia  either  being  con- 
structed or  repaired  by  means  of  a  scaffolding,  or  being 
demolished.  .  .  .**  By  subsection  2,  '*  *  Under- 
takers '  in  the  case  of  a  building  means  the  persons 
undertaking  the  construction,  repair,  or  demolitioo." 

Mr.  A.  P.  Thomas  appeared  for  the  appellant  ;  Mr. 
SI.  V.  D'Arcy  appeared  for  the  respondent. 

The  CoUBT  allowed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  that  the  person 
against  whom  proceedings  must  be  taken  to  recover 
compensation  was  the  person  undertaking  the  construc- 
tion of  the  building.  It  was  clear  that  in  the  present 
case  Messrs.  Bowman  and  Co.  were  the  persons  under- 
taking the  construction  of  the  building.  They  were 
erecting  the  building  on  their  own  land,  they  employed 
their  own  architect,  the  building  was  being  erected 
under  their  supervision,  and  the  men  were,  while  at 
-work,  under  the  control  of  their  foreman.  The  appel- 
lant merely  undertook  to  supply  the  labour.  That  did 
not  make  the  appellant  an  **  undertaker  **  within  the 
meaning  of  the  Act.  In  truth,  the  proceedings  were 
taken  against  the  wrong  person.  The  decision  of  the 
County  Court  Judge  must  therefore  be  reversed. 

Lord  Jvsticb  Vaughan  Williams  and  Lobd 
JuSTici  ROMIB  agreed. 

[Solicitors— J.  H.  Glover,  Liverpool,  for  the  appel- 
lant ;  Metcalfe,  Birkett,  and  Rowlatt,  for  Speusley, 
Liverpool,  for  the  respondent.] 


Court  of  Appeal  (A.  L.  Smith,  Vaughan  ) 
Williams,   and  Romer,  L.J  J.)        j 


1900. 
May  19. 

OBNTLB  V.  FAULKNER.* 

Landlord  and  Tenant — Lease — Covenant  not  to 
assign — Assignment  for   benefit  of  creditors — 
Declaration  of  trust. 
Covenant  in  a  lease  not  to   assign  held  to  refer 

to  legal  assignments. 


This  was  an  appeal  from  the  judgment  of  Mr.  Jus- 
tice Ridley  in  an  action  tried  before  him  without 
a  jury  on  July  6,  1899,  reported  in  15  The  Times 
L.R.f  466.  The  action  was  brought  by  the  lessor 
against  the  lessee  to  recover  possession  of  a  shop  at  St. 
Albans  on  an  alleged  forfeiture  of  a  lease  for  21  years 
dated  December  25,  1897.  The  lease  contained  among 
others  a  covenant  **  not  (except  by  will)  to  assign  or 
underlet  the  premises  or  any  jwrt  thereof  without  the 
consent  in  writing  of  the  lessor  Arst  had  been 
obtained  '  *  ;  and  it  also  contained  a  proviso  for  re-entry 
*  *  if  and  whenever  there  shall  be  any  breach  or  non- 
observance  of  any  of  the  covenants,"  or  '*  if  and  when- 
ever the  lessee  shall  become  ba&kropt  or  have  a  receiving 
order  made  against  him  or  shall  execute  an  assignment 
for  the  benefit  of  his  creditors  or  any  of  them."  The 
defendant  on  January  6,  1899,  executed  an  assignment 
tor  the  benefit  of  his  creditors  (to  use  the  description 
thereof  therein  contained),  by  which  he  assigned  to 
William  Brook  Keen  for  the  benefit  of  his  creditors 
'*  all  the  freehold,  copyhold,  and  other  lands,  estates, 
tenements,  hereditaments,  and  premises  (save  and  except 
such  as  are  of  leasehold  tenure),  and  all  the  stock,  &c., 
of  him  the  assignor, ' '  and  further  it  was  stated  in  the 
deed,  '*  the  assignor  hereby  declares  that  he  will  stand 
possessed  of  all  leasehold  property  of  which  he  is  no  w 
possessed  for  the  said  trustee  and  to  assign  and  dis- 
pose of  the  same  in  such  manner  as  the  trustee  shall 
from  time  to  time   direct   for   the   purposes    of    these 
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presentA.'*  On  January  27  the  plaintiff's  solicitors  sent 
to  Keen  by  post  notice  of  a  claim  for  forfeiture  resting 
upon  the  execution  of  this  assignment.  On  February  1  the 
writ  was  issued.  The  trustee  since  the  assignment  had  had 
possession  ot  the  shop  and  manage!  the  business.  For  the 
plaintiff  it  was  contended  (1)  that  there  was  a  breach  of 
covenant  not  to  assign  the  premises  ;  (2)  that  there  was  an 
assignment  for  the  benefit  of  creditors  which  disposed 
of  the  land  leased,  so  that  in  either  ease  the  landlord 
would  be  entitled  to  enter  without  giving  notice  under 
the  Conveyancing  Act,  1881,  section  14,  subsections  1, 
6  ;  and  (3)  that  there  was  in  any  case  an  assignment 
for  the  benefit  of  creditors  which  would  entitle  the 
lessor  to  enter  after  notice  given,  and  that  such  notice 
had  been  given  and  ssrved  according  to  the  Act. 
For  the  defendant  it  was  contended  (I)  that  there  was 
no  breach  of  the  covenant  not  to  assign  the  premisea  ; 
(2)  that  there  was  no  assignment  which  disposed  of  the 
land  leased  within  the  meaning  of  section  14 , subsection  6, 
of  the  Conveyancing  Act,  1881,  nor  any  assignment  at  all, 
or  at  the  most  only  such  an  assignment  as  would  render 
notice  necessary  under  subsection  1  of  the  same  section, 
and  that  the  notice  was  bad  and  insufficiently  served. 
The  learned  Judge  held  that  the  declaration  of  trust  of 
the  leaseholds  contained  in  the  assignment  of  January  6, 
1899,  operated,  since  the  Judicature  Act,  1873,  as 
an  assignment  ;  that  there  had  therefore  been  a  b^^iaoh 
of  the  covenant  not  to  assign,  which  by  subsection  6  of 
section  14  of  the  Conveyancing  Act,  1881,  entitled 
the  plaintiff  bo  re-enter  without  giving  any  notice  ; 
and,  the  question  of  the  validity  of  tho  notice 
becoming  iumiaterial,  he  gave  judgment  for  the 
plaintiff. 

Mr.  Witt,  Q.C,  and  Mr.  Kken,  for  the  defendant, 
contended  that  a  covenant  not  to  assign  was  a  covenant 
not  to  execute  a  legal  aarignment.  A  declaration  of 
trust  was  not  a  legal  assignment.  An  assignment  for 
the  benefit  of  creditors  was  not  necessarily  a  breach  of 
a  covenant  not  to  dispose  of  the  land  leased.  Notice 
must,  therefore,  be  served  on  the  lessee  before  the 
lessor  could  re-enter,  and,  as  this  had  not  been  done, 
the  defendant  was  entitled  to  judgment.  They  cited 
*'  Friary  Uolroyd,  &o..  Breweries  v.  Singleton  *'(  [1900] 
1  Ch.,  86;  2Ch.,  261). 

Mr.  H.  TiNDAL  Atkinson  and  Mr.  T.  H.  Cabson, 
for  the  plaintiff,  contended  that  there  had  been  a 
breach  of  the  covenant  against  assigning  and  disposing 
of  the  land,  and  that  no  notice  was  necessary  to  entitle 
the  plaintiff  to  recover  possession  (**  Ex  parte  Gould," 
13  Q.B.D.,  4.54).  If  notice  was  -necessary  it  was 
duly  served  on  Mr.  Keen,  who  was  in  sub- 
stance the  only  person  interested  in  the  case. 
They  also  cjted  '*  In  re  Hughes  "  ([1893]  1  Q.B., 
595)  ;  '"  Kamage  v.  Womack  "  ([1900]  1  Q.B.,  116). 
The  CousT  allowed  the  appeal . 
Lord  Justice  A.  L.  Smith  said  that  the  covenant 
not  to  assign  meant  a  covenant  not  to  make  a  legal 
assignment.  The  defendant  in  this  case  had,  no  doubt, 
made  an  assignment  for  the  benefit  of  his  creditors  of 
part  ot  his  property,  but  expressly  excepting  his  lease- 
holds. This  assignment,  however,  contained  a  declara- 
tion of  trust,  and  it  was  said  that  since  the  Judicature 
Acts  such  a  disposition  operated  as  an  assignment.  It 
was  admitted  that  before  those  Acts  it  would  not  have  had 
this  effect,  but  the  contention  was  that  since  the  Judi- 
cature Act,  1873,  section  24,  subeection  4,  requiring 
the  Courts  of  Common  Law  to  give  full  effect  to 
equitable  estates,  a  declaration  of  trust  had  all  the 
effect  of  a  legal  assignment.  That  enactment  did 
not  convert  into  legal  assignments  instruments  which 
without  its  aid  had  not  the  force  of  legal  a.ssignments. 
There  was  therefore  no  assignment  within  the  meaning 
of  the  coveaant.  The  second  point  was  that  the  leasee 
by   executing   this   assignment   for  the   benefit  of  his 
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Q.B.  Div.    (Ridley  und  I 
Phillimore,  JJ.)         ) 


1900. 
May  19. 


BATT  V.   MATTINSON.* 


Adulteration — ^Procedure — Sale  of  Food  and 
Drugs  Act,  1899. 
The  proyisions  of  the  Sale  of  Food  and  Drags 
Act,  1899,  apply  to  prosecations  instituted  after 
the  date  of  its  commencement,  notwithstanding 
the  fact  that  the  offence  took  place  before  that 
date.  

Thif  was  an  appeal  by  case  stated  from  the  decision 
of  the  justices  of  Wellingborough.  An  iDformation  was 
preferred  by  the  respondent,  Thomas  Mattioson,  an 
inspector  onder  the  Sale  of  Food  and  Drugs  Act, 
1^75,  agninst  the  appellant,  Alfred    Richard    Batt,    the 

"Beportad  bg  0.  G.  Wn.RRiHAM.  Esq.,  Barrister-at-Law. 


ereditors  had  broken  a  eoodition  against  disposing  of 
the  land  leased,  so  that  tha  lessor  was,  by  subsection  6 
(i)  of  section  14  of  the  Conveyancing  Act,  1881,  entitled 
to  re-enter  without  giving  any  notice.  But  an  assignoient 
for  the  benefit  of  creditors  might  or  might  not  dispose 
of  the  land  leased.  The  plaintiff  did  not  prove  enough 
by  merely  proving  sncfa  an  assignment.  To  entitle  the 
lessor  to  re-enter  without  notice  there  must  be  a 
cavenaot  which  on  its  face  bound  the  lessee  not  to 
dispose  of  the  land  leased  and  a  breach  of  that  j 
covenant  by  a  disposal  ef  the  land.  No  such  covenant 
or  breach  was  proved  here.  Therefore  notice  was 
necessary  before  the  lessor  could  re-enter.  By  section  14  of 
the  Conveyancing  Act  that  notice  must  be  served  on  the 
lessee.  The  notiee  in  this  case  was  not  served  upon  the 
lessee, but  only  upon  Mr.  Keen.  It  was  said  that  section  67 
of  the  Act  validated  the  notice  notwithstanding.  That 
section  provided  that  a  notice  should  be  valid  if 
addressed  **  generally  to  the  persons  interested." 
That  did  not  exonerate  the  plaintiff  from  serving 
the  notice  on  the  lessee.  This  had  not  been  done,  and 
therefore  the  notice  was  insufficiently  served.  Conse- 
quently the  plaintiff  had  no  right  to  possession,  and 
there  must  be  judgment  for  the  defendant. 

LosD  JrsncK  Vaughajt  Williams  agreed  with  the 
above  judgment. 

LoBD  JrsTici  ROMEB,  in  concurring,  said  that  a 
condition  against  assignments  for  the  benefit  of  creditors 
or  any  of  them  oould  not  fairly  be  described  as  a  con- 
dition against  disposing  of  the  land  leased.  An  aasigument 
for  the  benefit  of  creditors  might  or  might  not  include  the 
land  leased.  Subsection  6  of  section  14  of  the  Con- 
veyancing Act,  1881,  dealt  with  two  classes  of  condi- 
tions, the  first  contaming  well-known  covenants  in  leases 
against  assigning  and  under- let  ting  ;  the  second  contain- 
ing conditions  directed  to  the  solvency  of  the  lessee. 
The  lease  in  question  contained  examples  of  both 
classes.  The  covenant  against  assigning  for  the  benefit 
of  creditors  clearly  came  within  the  second  class  and  not 
within  the  first,  and  was  inserted  with  an  intention  quite 
different  from  that  to  which  those  of  the  first  class 
owed  their  existence.  It  was  to  be  remembered  that  in 
section  14  short  general  descriptions  of  the  covenants 
and  conditions  were  used,  and  a  condition  against  dis- 
posing of  the  land  leased  was  not  a  fair  description  of  a 
covenant  against  assigning  for  the  benefit  of  creditors. 
The  result  was  that  notice  was  necessary  before  the  lessor 
'eonld  re-enter,  and  as  notice  had  not  been  served  on  the 
right  persons  there  must  be  judgment  for  tha  de- 
fendant. 

[Solicitors— Robbins,  Billing,  and  Co.,  for  Hodding, 
St.  Albans,  for  the  plaintiff ;  Hannay  and  Reynolds, 
for  the  defendant.] 


manager  of  the  Midhmd  Stores,  WeUingboroqgh. 
ebargiag  him  that  on  December  19,  1899.  he  did  oa- 
lawf ully  sell  to  tJie  prejodiee  of  the  respondent,  tke 
pnreiiaaer,  a  eertain  artide  of  food  which  was  not  of 
the  nature,  snbstaaee,  and  quality  of  the  artide  de- 
manded— namely,  golden  syrup,  the  same  being  adul- 
terated with  glucose  syrup,  contrary  to  section  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875.  The  sommons  waa 
dated  January  8,  1900,  and  was  served  on  January  S, 
and  waa  returnable  on  Jannar>  19.  No  copy  of  the 
analyst's  certificate  was  served  with  the  summons,  and 
the  sommons  did  not  state  the  quantity  or  proportios 
of  glucose  allegel  to  be  contained  in  the  golden  syrup. 
The  analyst's  certificate  was  not  given  until  January  2. 
At  the  hearing  bet  ore  the  justices  it  was  objected  on 
oehalf  of  the  appellant  that,  inasmuch  as  the  infor- 
mation was  not  laid  until  January  «,  the  proceedings 
should  have  been  regulated  in  accordance  with  section 
19  of  the  Sale  of  Food  and  Drugs  Act,  1899,  which 
came  into  force  <m  January  1,  and  which  provides  that 
the  summons  shall  state  the  particulars  of  the  offence 
alleged,  and  also  the  name  of  the  jwosecutor,  and  shall 
not  be  returnable  less  than  14  days  from  the  day  on 
which  it  was  served,  and  that  there  must  be  served  witk 
the  summons  a  copy  of  the  analyst*s  certificate  obtained 
on  behalf  of  the  respondent.  Section  10  of  the  Sale  of 
Food  and  Drugs  Act  Amendment  Act,  1^79,  provided 
that  the  summons  in  proceedings  under  the  Sale  of 
Food  and  Drugs  Act,  1875,  should  contain  particulars 
of  the  offence  charged,  and  be  made  returnable  not  less 
than  seven  days  from  the  day  on  which  it  was  served. 
On  the  part  of  the  respondent  it  was  contended  that, 
the  offence  having  been  committed  ou  December  19,  the 
date  of  the  purchase,  the  procedure  followed,  which  waa 
in  accordance  with  the  provisions  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  and  of  section  10  of  the  Act  of 
1879,  was  correct, the  provisions  of  those  Acts  remaining 
in  force,  by  virtue  of  section  38  (2)  of  the  Interpreta- 
tion Aet,  1889,  as  regards  any  offence  coounitted  before 
January  1.  The  justices  overruled  the  objection,  and, 
having  heard  the  case  on  the  merits,  convicted  the 
appellant. 

Mr.  BoxsEV,  on  behalf  of  the  appellant,  contended 
that,  inasmuch  as  the  provisions  of  section  10  of  the 
Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879, 
were  repealed  by  the  Sale  of  Food  and  Drugs  Act, 
1899,  the  provisions  of  the  later  Act  applied  to 
proaecutions  instituted  after  the  date  of  its  com- 
mencement, notwithstanding  the  offenoe  in  respect 
of  whidi  the  prosecution  was  instituted  took  place 
before  that  date,  upon  the  principle  that  alterations 
of  procedure  were  retrospective  unless  it  was  other- 
wise provided  in  the  enactment  making  such  altera- 
tion. 

Mr.  MACAiSKiB,  for  the  respondent,  contended  that 
the  old  form  of  procedure  was  the  correct  form,  and 
relied  on  section  38  (2)  of  the  Interpretation  Act, 
18^9,  whidi  provides  as  follows  :— *'  Wliere  this  Act  or 
any  Act  passed  after  the  commencement  of  this  Act 
repeals  any  other  enactment,  then,  unless  the  contrary 
intention  appears,  the  repeal  shall  not— <c)  affect 
any  .  .  .  obligation  or  liability  .  .  .  incurred 
under  any  enactment  so  repealed  ;  or  (^)  affect  any 
penalty,  forfeiture,  or  punishment  incurred  in  respect 
of  any  offence  committed  against  any  enactment  so  re- 
pealed ;  or  (e)  affect  any  investigation,  legal  prooeed- 
ing,  or  remedy  in  respect  of  any  sooh  .  .  .  obliga* 
tion,  liability,  penalty,  forfeiture,  or  punishment  as 
aforesaid  ;  and  any  such  investigation,  legal  proceed- 
ing, or  remedy  may  be  instituted,  continued,  or 
enforced,  and  any  such  penalty,  forfeiture  or  punish- 
ment may  be  imposed,  as  if  the  repealing  Act  had  not 
been  passed,"  contending  that  there  was  at  the  time  of 
the  commencement  of  the  new  Act  a   subsisting  liability 
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under  the  old  Aet,  the  Iftgal  proceeding  in  respect  of 
iHiicfa  would  Bot  be  affected  by  the  new  Act.  He  con- 
tended  further  that,  even  if  the  Act  of  1899  applied, 
an  matters  in  regard  to  which  that  Act  was  not  com- 
plied with  were  matters  which  could  be  cured  by  an 
adjournment.  He  cited  *•  Neal  v.  Devenish  "  ([1894] 
1  Q.B.,  544),  in  which  it  was  held,  under  section  10 
of  the  Sale  of  Food  and  Drugs  Act  Amendment  Act, 
1879,  that  the  omission  of  particulars  of  the  offence 
from  the  summons  did  not  deprire  the  justices  of 
jurisdiction,  but  merely  entitled  the  defendant  to  an 
adjournment  in  the  event  of  the  justices  being  satisfied 
that  he  was  prejudiced  by  such  omission. 
The  CounT  allowed  the  appeal. 

Mb.  JirsTiCE  Ridley  said  that  the  general  rule  was 
that  enactments  altering  procedure  had  a  retrospective 
effect  unless  a  contrary  intention  appeared  from  the 
enactment.  There  certainly  was  no  such  contrary  in- 
tention expresse<l  in  section  19  of  the  Sale  of  Food  and 
Drugs  Act,  1899.  The  respondent  relied  on  section 
3^  (2)  of  the  Interpretation  Act,  and  especially  on 
headings  c,  d^  and  e  thereof.  But  those  provisions 
related  only  to  cases  in  which  the  enactment  creating 
the  obligation,  penalty,  &c. ,  had  been  repealed.  The 
effect  of  the  provision  was  that  a  person  who  had  com- 
mitted an  offence  prior  to  the  commencement  of  the 
repealing  Act  remained  liable  notwithstanding  the  repeal 
of  the  enactment  creating  the  offence,  the  old  Act  re- 
maining in  force  to  that  extent.  But  in  the  present  case 
the  enactment  creating  the  offence  with  which  the 
appellant  was  charged  was  not  repealed.  For  this  reason 
the  justices  were  wrong  in  holding  that  section  88  (2) 
of  the  Interpretation  Aet  bad  the  operation  contended 
for,  and,  accordingly,  it  was  proper  that  the  new  pro- 
cedure should  be  followed,  notwithstanding  the  fact 
that  the  offence  was  committed  prior  to  the  commence- 
ment of  the  Act  by  which  such  new  procedure  was  in- 
stituted. With  reference  to  the  point  that  all  the 
matters  in  regard  to  which  the  Act  of  1899  was  not 
complied  with  were  matters  capable  of  being  cured  by 
an  adjournment,  be  thought  that  the  case  of  "  Neal  v. 
Devenish  "  was  distinguishable,  because  the  particulars 
were  part  of  'the  summons  and  could  therefore  be 
amended  under  Jervis*s  Act.  But,  turning  to  the 
present  case,  the  summons  being  made  returnable 
Uss  than  14  days  from  the  date  of  service  was  not  a 
matter  capable  of  amendment  under  Jervis's  Act.  It 
was  a  matter  that  never  could  be  put  right.  Nor  could 
the  omission  to  serve  a  copy  of  the  analyst's  certificate 
with  the  summons  be  put  right.  If  it  was  not  done  at 
the  time  of  serving  the  summons  it  could  not  be  done 
afterwards.  For  these  reasons  he  thought  that  the  appeal 
should  be  allowed. 

Mb.  Justice  Phillimobe  delivered  judgment  to  the 
tame  effect. 

[Solicitors— Neve  and  Beck,  for  the  appellant  ; 
Niebolson,  Graham,  and  Graham,  for  James  Heygate, 
Wellingborough,  for  the  respondent.] 


O.B.   Div.       }  1900. 

(Wright,  J.)      S  May  19. 

IN  BE  FOBD.* 

Bankruptcy — Trustee's  title — Money    paid   into 
Ck>urt  to  abide  result  of  an  action. 


This  was  an  application  by  the  trustee  in  the  bank- 
jpptcy  claiming  a  sum  of  £1,000  paid  into  Court  in 
these  circumstances: — In  August  last  Messrs.  Jay  sued  the 
bankrupt  Ford  for  £1,116  4s.  6d.  and  apidied  for 
judgment  under  Order  XIV.  of  the  High  Court  Rules. 
On  September  21  Ford,  on  certain  suggestions  of  fraud, 

^Beporled  by  H.  L.  Fa^ir,  Esq.,  Barrist«r-at-Law. 


obtained  leave  to  defend  upon  an  order  which  ran  as 
follows  : — **  It  is  ordered  that  .  .  .  the  plaintiffs 
be  at  liberty  to  sign  final  judgment  for  the  claim 
endorsed  on  the  writ,  and  costs  to  be  taxed,  unless  the 
sum  of  £1,000  be  paid  into  Court  within  three  days." 
Ford  paid  the  money  into  Court,  and  on  December  6 
put  in  a  defence  and  counter-claim,  which  was  amended 
by  leave  on  January  10.  No  reply  was  delivered,  nor 
was  any  notice  of  trial  given.  On  January  29  Ford  filed 
his  pwn  petition,  on  which  a  receiving  order  was  made, 
and  adjudication  followed.  The  trustee  in  the  bank- 
ruptcy now  claimed  the  £1,000  in  Court  on  the  ground 
that  it  still  remained  the  money  of  the  bankrupt  at  the 
time  when  the  trustee's  title  accrued,  which  was  the 
date  uf  the  receiving  order  ;  and  that  the  plaintiffs  at 
that  time  were  and  still  remained  mere  ordinary 
creditora  for  whatever  debt  they  might  be  able  to  prove 
in  the  bankruptcy. 

Mr.  Muir  Mackenzie   and    Mr.    Sinclair  appeared  for 
the  trustee. 

Mr.  Reed,  Q.C,  and  Mr.  Macaskib,  who    appeared 
for    Messrs.    Jay,    contended     that     in    substance    the 
£1,000  was   paid   into    Court   to  abide  the  event,  and 
that  Messrs.  Jay  were  secured  creditors  to  the  extent  to    ' 
which  they  could  establish  their  claim. 

Mb.  Jctsticb  Wbight  said,— It  seems  plain  on 
principle  and  on  the  authorities  that  Messrs.  Jay  are 
for  the  present  entitled  to  the  benefit  of  the  security 
which  they  obtained  by  the  order  of  September  21  and 
the  payment  into  Court  in  compliance  with  the  order. 
The  order  must  be  treated  as  an  order  that  the  right  to 
the  money  when  paid  into  Court  **  sball  abide  the 
event."  See  •*  Birtl  v.  Barstow  "  ([1892]  1  Q.B.,  94), 
where  the  order  appears  to  have  been  in  the  same  form 
as  in  this  case,  and  it  is  settled  that  when  money  is 
paid  into  Court  to  abide  the  event  it  must  be  treated 
as  a  security  that  the  plaintiff  shall  not  lose  the  benefit 
of  the  decision  of  the  Court  in  his  favour  ;  see  **  Ex 
parte  Banner  "  (L.R.,  9  Ch.,  379),  *'  Ex  parte 
Bouchard  "  (L.R.,  12  Ch.D.,  26),  •*  In  re  Gordon  " 
([1897]  2  Q.B.,  516).  The  very  object  of  such  an 
order  is  that  the  plaintiff  shall  be  in  as  good  a  position, 
so  far  as  the  money  paid  in  extends,  against  con- 
tingencies, such  as  banln^ptcy,  as  if  he  got  immediate 
judgment.  The  cases  cited  show  that  when  the  plaintiff 
has  without  default  on  his  part  failed  to  get  judgment 
before  the  bankruptcy  **  the  event  **  is  the  decision  of 
his  right  in  the  bankruptcy.  The  money  must  remain 
in  Court  until  the  event  is  decided  by  the  trial  of  the 
action,  if  that  is  to  be  tried,  or  by  adjudication  upon  a 
proof  by  the  plaintiffs  in  the  bankruptcy. 
[Solicitors — Nunnand  Popham  ;  Francis  and  Johnson.] 


Q.B.  Div.  (Darling  and| 
Bucknill,  JJ.)  f 


1900. 
May  21. 

ASHWBLL  AND  NESBIT  (LIMITED)  AND  ANOTHBB  V. 
STANTON.* 

Contra<;t — Consideration — Detriment. 


In  this  case  Mr.  E.  Pollock  appeared  for  the  plain- 
tiffs ;    and  Mr.  Manisty  for  the  defendant. 

This  was  an  action  for  £500  for  supplying  heating, 
ventilating,  and  lighting  to  certain  shops  and  premises 
in  Duncan-street,  Leeds.  The  defendant  counter- 
claimed  in  the  following  circumstances  : — The  original 
contract  for  doing  the  work  contained  no  date  for  the 
completion  of  it.  It  was  alleged,  however,  that,  in 
the  course  of  the  work,  a  verbal  promise  was  made  that 
it  should  be  finished  by  November  4,  1897.  On  the 
strength  of  this,  the  defendant  incurred  large  expenses 
in  advertising   the   opening   of   the   premises   on    that 
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day,  and  hiring  managers  and  shop  assistants.  The 
premises,  however,  were  not  lighted  by  that  date  and 
the  ezpenditare  thereby  wasted  formed  the  sabject- 
matter  of  the  eonnterclaim. 

The  question  of  the  counterclaim  had  been  already 
before  a  Divisional  Court  consisting  of  Mn  Justice  Wills 
and  Mr.  Justice  Ridley  last  year,  when  it  was  found  that 
an  absolute  oral  promise  to  complete  by  November  4, 
1897,  had  been  given,  but  judgment  on  the  question  as 
to  whether  th^re  was  consideration  for  the  promise  was 
reserved  ;  and  the  point  was  now, owing  to  the  prolonged 
illness  of  Mr.  Justice  Wills,  re-argued  by  consent  of 
both  sides. 

Mr.  Pollock,  for  the  defendant,  on  the  counter- 
claim, contended  that  there  was  no  evidence  of  any 
advantage  accruing  as  the  result  of  the  promise  made. 
He  cited  **  Alderson  v.  Maddison  "  (8  App.  Gas.. 
467)  ;  "  Dashwood  v.  Jermyn  ''  (12  Ch.D.,  776),  and 
the  comments  thereon  in  **  Pollock  on  Contract." 

Mb.  Justicb  Bucknill  cited  the  definition  of  con- 
sideration contained  in  '*  Polloek  on  Contract,"  which 
included  a  '*  detriment  "  suffered  hy  the  other  side  as 
a  form  of  good  consideration. 

Mr.  Manisty  was  not  called  upon. 

Ms.  Justice  Dablikg,  in  giving  judgment,  said  that 
Mrs.  Stanton  had,  on  the  faith  of  the  promise  made 
her,  incurred  expenses  which  were  a  detriment  to  her. 
The  case  of  **  Dashwood  v.  Jermyn  "  (aupra)  showed 
that,  if  a  person  altered  his  position  as  the  result  of  a 
promise  made  him,  there  was  a  contract  with  good 
consideration. 

Mr.  Justice  Bucknill  concurred. 

Leave  to  appeal  was  granted. 


Q.B.  Div.  (Ridley  and  1  1900. 

Bigham,  JJ.)  (  May  21. 

THE  QUEEN  Y.  WINDER    (EX    PARTE  THE  CORPORATION 
OP  BOLTON).* 

Licence — Appeal — Costs  of  Justices  on  appeal — 
Taxation — Alehouse  Act,  1828,  sec.  29— Order 
for  costs  quashed. 


In  this  case  cause  was  shown  against  a  rule  for  a  writ 
of  certiorari  to  quash  an  order  of  the  Llmcashire  Quarter 
Sessions.  In  August  last  an  application  was  made  to 
the  justices  of  Bolton  for  an  alehouse  licence  in  respect 
of  premises  known  as  Halliwell  Lodge,  in  subbtitntion 
for  a  licence  theretofore  held  in  respect  of  the  Rope 
and  Anchor  publichouse.  The  application  was  refused, 
whereupon  the  applicants  appealed  to  the  quarter 
sessions.  The  appeal  was  heard  at  the  October  sessions 
and  was  allowed,  and  the  licence  was  granted.  The 
quarter  sessions  also  made  an  order  (which  is  the  order 
now  sought  to  be  quashed),  under  and  by  virtue  of 
section  29  of  the  Alehouse  Act,  1828,  ordering 
that  the  costs  incurred  by  the  justices  in  appearing  to 
support  their  decision  before  the  quarter  sessions  should 
be  paid  by  the  treasurer  of  the  borough  of  Bolton  out 
of  the  borough  fund  to  Mr.  Robert  Winder,  the  clerk 
to  the  justices,  and  they  adjourned  the  sessions  until 
November  14  for  the  clerk  of  the  peace  to  ascertain 
the  amount  of  the  costs.  Before  the  date  named 
Mr.  Winder  appeared  before  the  clerk  of  the  peace,  who 
certified  the  amount  of  the  costs  to  be  £310  16s.  4d., 
which  amount  was  inserted  in  the  order,  and  the  order, 
having  been  drawn  up  and  dated  the  first  day  of  the 
sessions,  was  served  upon  the  treasurer  of  the  borough.  No 
sum  was  taxed  off  the  bill  of  costs  handed  in  by  Mr.  Winder. 
It  comprised  several  items  of  **  profit  "  costs,  including 
40  guineas  for  preparing  the  brief.  The  treasurer  of  the 


'Reported  bf  O.  O.  Wilbbaham.  Eaq.,  Qarrltter-at-Law. 


borough  of  Bolton  refused  to  pay  the  sum  named  in  tha 
Older , and  proceedings  had  been  taken  to  bring  the  order  op 
to  the  High  Court  in  ordv  that  it  might  be  anf oroed. 
The  grounds  on  which  the  order  was  now  sought  to  be 
quashed  were  {inter  alia)  as  follows  :^1)  That  the 
taxation  took  place  in  the  absence  of  the  treasurer  of 
the  borongh  of  Bolton— that  is  to  •  say,  the  party  who 
was  ordered  to  pay  the  costs  ;  (2)  thai  the  order  was 
bad,  because  no  hill  of  costs  was  served  with  it  ;  (3) 
that  it  was  bad,  because  it  directed  payment  to  be  made 
to  the  clerk  to  the  justiees,  and  not  to  the  justiees 
themselves  ;  and  (4)  that  no  consent  was  given  by  the 
treasurer  that  the  costs  should  be  taxed  out  of  sessions. 
Section  29  of  the  Alehouse  Act,  1928,  after  providing 
that,  in  the  event  of  an  appeal  from  the  judgment  of 
any  justices  being  dismissed  or  abandoned,  the  Court  of 
Quarter  Sessions  should  have  power  to  order  the 
appellant  to  pay  the  costs  of  the  justice,  provided  as 
follows  :—**  And  in  every  case  in  which  the  judgment 
so  appealed  against  shall  be  reversed  it.  shall  be  lawful 
for  the  Court,  if  it  shall  think  fit,  to  adjudge  and  cvder 
that  the  treasurer  of  the  county  or  place  in  and  for 
which  such  justice  whose  judgment  shall  have  been  re- 
versed shall  have  acted  on  the  occasion  when  he  shall 
have  given  such  judgment  shall  pay  to  such  justioe,  or 
to  whomsoever  he  shall  appoint,  snch  sum  as  shall,  in 
the  opinion  of  such  Court,be  sufficient  to  indemnify  sudi 
justice  from  all  costs  and  charges  whatsoever  to  which 
such  justice  may  have  been  so  put  ;  and  the  treasurer 
is  hereby  authorised  to  pay  the  same,  which  shall  be 
allowed  to  him  in  the  accounts." 

Mr.  AvosT  showed  cause  on  behalf  of  the  justices. 
He  contended,  in  answer  to  the  grounds  of  objection  1, 
2,  and  4,  that  the  order  was  not  an  order  for 
a  taxation  of  the  costs  as  between  party  and  party,  but 
was  similar  to  an  order  for  the  payment  of  the  costs  of 
a  prosecution  and  that  the  amount  of  the  costs  could  be 
therefore  estimated  by  the  clerk  of  the  peace  in  the 
absence  of  the  treasurer.  In  connexion  with  the  third 
ground,  he  read  an  affidavit  made  by  Mr.  Winder,  in 
which  he  stated  that  the  justices  of  Bolton, on  October  9, 
1899,  passed  a  resolution  in  which  they  authorized  Mr. 
Winder  to  incur  the  expense  of  appearing  to  support  their 
decision  at  the  quarter  sessions,  and  that  nine  of  the 
justices,  being  a  majority  of  three  of  those  who  were 
present  on  October  9, had  signed  an  authority  or  appoint- 
ment appointing  Mr.  Winder  to  receive  the  sum  of 
£310  lOs.  4d.,  and  he  contended  that,  under  the  cir- 
cumstances, the  order  was  a  sufficient  compliance  with 
the  statute,  especially  as  Mr.  Winder,  being  the  derk 
to  the  justices,  was  the  person  likely  to  be  appointed  to 
receive  tho  money.  He  cited  **  Reg.  v.  Binney  "  (22 
L,J,,  M.C.,  127)  and  *'  Reg.  v.  Justices  of  Bly  "  (25 
L.J,,  M.C.,  1). 

Mr.  Lawson  Walton,  Q.C,  Mr.  C.  W.  Mathbws, 
and  Mr.  GuY  Stephenson  appeared  on  behalf  of  the 
Corporation  of  Bolton  in  support  of  the  rule.  They 
cited*'  Freeman  v.  Read  "  (10  L.J,,  M.C.,  123,  and 
1  B.  and  B.,  810^  ;  **  Reg.  v.  Mortlock  "  (7  Q.B., 
459)  ;  and  *•  Reg.  v.  Long  "  (1  Q.B.,  740). 

The  CouBT  made  the  rule  absolute. 

Mr.  Justice  Ridley  was  of  opinion  that  the  order 
was  bad,  inasmuch  as  it  directed  the  payment  to  be 
made  to  Mr.  Winder  and  not  to  the  justices  or  to  a  • 
person  appointed  by  the  justices  ;  and,  further,  because 
the  costs  having  been  taxed  out  of  sessions  without  the 
consent  of  the  person  liable  to  pay  them,  there  was  no 
order  of  the  justices  adopting  the  taxation. 

Ms.  JrsTiCB  BiOHAM  said  the  order  was  bad  in  two 
respects.  It  was  bad  on  its  face,  because  it  did  not 
state  that  the  money  was  to  be  paid  to  a  person  whom 
the  justices  had  appointed  to  receive  payment,  and  it 
was  bad  also  because  the  Court  of  Quarter  Sessions  had 
not  exercised  any  jurisdiction   as   to  the  amount  of  the 
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•urn  to  be  peid.  It  appeared  that  Mr.  Winder 
nayer  had«  in  fact,  been  appointad  to  reoeiva  the 
money.  Some  of  the  justides  appeared  to  have 
appointed  him,  bat  not  thofe  who  were  entitled  to  the 
indemnity.  With  regard  to  the  second  point,  the  Court 
of  Quarter  Beuions  had  power  to  offder  the  treasurer  of 
the  borough  to  pay  soeh  a  sum  by  way  of  oosta  as  they 
were  of  opinion  was  solBcient  to  indemnify  the  jnstioes. 
The  Court  noTer,  in  fact,  expressed  any  opinion  at  all. 
They  made  the  order  that  a  sum  should  be 
paid,  but  never  expressed  any  opinion  as  to  the 
amount.  **  Costs  and  eliarges  "  in  section  29  meant 
oests  and  charges  to  which  the  Court  thought  the 
justices  were  properly  put.  There  really  was  no  taxa- 
tion at  all.  A  Tory  large  bill  was  put  in,  but  the 
person  who  had  to  pay  had  no  notice  of  the  taxation. 
He  did  not  know  it  was  going  on,  and  not  a  penny 
piece  was  taxed  off  the  bill.  His  Lordship  thought 
that  in  this  proceeding  the  party  ordered  to  pay  ought 
to  have  an  opportunity  of  being  heard  at  the  taxation 
and  making  objections  to  any  items  he  thought  lit. 

By  consent  of  the  parties  appearing,  it  was  ordered 
that  the  bill  of  costs  should  be  taxed  in  the  Crown 
Oifice  after  notice  to  the  treasurer  of  the  borough. 

[Solicitors— Indeimaur  and  '  Brown,  for  Winders, 
Bolton,  for  the  justices  ;  Holt,  Beever,  and  Co«,  for 
B.  G.  Hinnell,  Boltoa,  for  the  Corporation  of  Bolton.] 
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maclat  and  othuts  v.  bakebb  and  spilleb   • 
(limited).* 

Ship — ^Bill  of  lading — Conditions  as  to  rate 
of  discharge — Discharge  to  proceed  *'  con- 
tinuously.*' _^__ 


Judgroant  was  delivered  in  this  case.  The  plaintiffs 
were  the  owners  of  the  steamship  Magdala  and  they 
claimed  damages  for  the  detention  of  the  Magdala  at 
ATonmouth,  the  port  of  diseharge.  The  defendants 
were  the  consignees  of  a  part  of  the  cargo. 

Mr.  Robson,  Q.O.,  and  Mr.  T.  Gardner  Horridge 
appeared  for  the  plaintiffs  ;  Mr.  Canrer,  Q.C.,  and 
Mr.  Inskip  for  the  defendants. 

Mr.  Justice  Mathbw,  in  delivering  judgment, 
said  that  the  action  was  brought  by  the  shipowners 
against  the  oonsignees  of  part  of  the  cargo  to  recover 
damages  for  the  detention  of  the  steamer  Magdala.  The 
defendants  with  other  consignees  received  goods  which 
had  been  shipped  under  bills  of  lading  containing  the 
following  clause  :— **  Goods  are  to  be  received  by  the 
consignee  immediately  the  vessel  is  ready  to  discharge 
and  continuously  at  all  such  hours  as  the  Custom  House 
authorities  may  give  permission  for  the  ship  to  work." 
The  vessel  arrived  at  the  dock  at  Avonmouth  with  a 
cargo  of  grain  on  November  8,  1899,  and  it  was  said 
for  the  plaintiffs  that  if  the  cargo  had  been  received  by 
the  oonsignees  confcinnously  the  discharge  would  have 
finished  by  November  14,  whereas  owing,  it  was  said, 
to  the  default  of  the  defendants  and  the  other  con- 
signees the  vessel  was  detained  until  November  20.  The 
usual  course  was  followed  in  the  discharge.  A  firm  of 
well-known  stevedores,  Messrs.  King  and  Son,  were 
appointed  to  aet  for  the  ship,  and  the  dock  company 
undertook  to  do  the  merchants*  part  of  the  work.  The 
dock  company  had  to  put  the  grain  into  bags  in  the 
vessel's  hold,  to  weigh  the  bags  on  deck,  and  to  land 
them,  and  for  this  purpose  16  gangs  of  men  would  have 
been  required  for  a  continuous  discharge.  The  steve- 
dores' men  had  to  lift  the  bags  from  the  hold  by  means 
of  winches  and  to  guide  them  on  to   the  deck,  and  this 
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part  of  the  work  required  21  men.  It  was  admitted 
that  there  was  at  this  time  a  diffloulty  in  obtaining 
labour  and  tKat  thete  was  a  great  press  of  work  at  the 
dock  ;  and  it  was  impossible  for  the  discharge  to  be 
eompleted  by  November  14.  It  was  contended  on 
behalf  of  tha  plaintiffs  that  there  was  an  absolute 
obligation  on  the  defendants  to  receive  the  cargo  con- 
tinuously, and  that  their  duty  was  the  same  as  if  a 
period  of  six  days  bad  been  expressly  mentioned  in 
the  bill  of  lading  as  the  time  within  which  the  cargo 
was  to  be  received.  The  defendants  said  that  regard 
must  be  had  to  the  actual  oiroumstances  which  occurred, 
and  that  the  duty  of  the  consignees  was  not  an  absolute 
duty,  but  only  to  make  all  reasonable  efforts  to  receive 
the  cargo  continuously.  His  Lordship  was  unable  to 
accept  the  plaintiffs'  contention.  The  word  **  con- 
tinuously "  did  not  add  to  the  obligation  of  the 
merchants,  and  afforded  no  indication  of  an  intention  to 
fix  a  definite  time  or  rate  of  discharge.  It  meant  no  move 
than  that  the  merchant  bound  himself  to  do  his  work  in  a 
reasonable  time  and  with  a  reasonable  amount  of  exertion. 
If  it  was  intended  that  he  was  to  be  responsible  for 
all  extraordinary  causes  of  delay,  the  language  used  in 
this  bill  of  lading  was  not  the  right  language  to  nse. 
The  case  came  within  the  princii^e  laid  down  in  **  Hick 
V.  Raymond  **  ([1893]  A.C.,  22)  and  was  clearly  dU- 
tinguishable  from  the  case  of  *'  Badgett  v.  Binning- 
ton  "  (26  Q.B.D.,  320)  which  had  been  relied  on  by  the 
plaintiffs.  There  would  be  judgment  for  the  defendants 
with  costs. 

[Solicitors— Holman,    Birdwood,    and   Co.  ;    Whites 
and  Co.,  for  Press,  Inskip«  and  Press,  Bristol.] 


<}.B.  Div.         I  1900. 

(Mathew,  J.)     )  May  21. 

BETTANT  Y.  BASTERK  MOBSnKO  AND  HULL  NEWS 
OOMPAKT  (LIMITBD).* 

Principal  and  Agent  —  Commission — Advertise- 
ment agent — ^Alleged  custom  as  to  payment 
after  termination  of  engagement. 
Custom  held  not  proved. 


The  idaintiff  in  this  ease  had  formerly  been  the 
advertisement  agent  in  London  for  the  newspapers 
owned  by  the  defendants,  and  had  been  paid  a  com- 
mission of  10  per  cent,  upon  all  advertisements  obtained 
in  London  for  the  newspapers.  In  June,  1898,  the 
defendants  terminated  the  plaintiff's  engagement,  after 
notice.  Hie  defendants  paid  the  plaintiff  commission 
up  to  Christmas,  1898,  on  all  advertisements  published 
in  their  papers  which  had  been  originally  obtained  by 
the  plaintiff.  The  daim  in  this  action  was  for  commis- 
sion for  advertisements  published  since  Christmas, 
1898.  Advertisements  are  of  two  kinds — ^those  the 
publication  of  which  is  required  by  the  advertiser  to 
continue  until  coontermanded,  and  those  which  are  pub- 
lished for  a  definite  period,  and  then  either  lapse  or  are 
renewed.  The  plaintiff  alleged  that,  although  his  engage- 
ment with  the  defendants  had  terminated,  he  was  by  the 
custom  of  the  trade  still  entitled  to  commission  on  all 
advertisements  which  might  appear  in  the  defendants' 
papers,  if  they  had  been  obtained  by  him  in  the  first 
instance  ;  and  it  was  contended  that  the  custom 
applied  to  both  kinds  of  advertisements,  provided  that, 
in  the  case  of  renewals,  the  renewal  was  made  within  a 
period  of  12  months  from  the  previous  publication.  For 
the  def  enoe  it  was  denied  that  there  was  any  such 
custom  as  alleged. 

Mr.  Duke,  Q.C.,  and  Mr.  W.  T.  Lawrance  appeared 
for  the  plaintiff  ;  Mr.  T.  E.  Scrotton  for  the  defendants. 
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The  pUintiff  himself,  Mr.  CaniiisoD,  advertiflement 
maoAfer  of  the  Daily  Newi,  Mr.  Nott,  adTertisement 
manager  of  the  London  Echo,  Mr.  Maedonald,  formerly 
adrertiaement  manager  of  the  SpeakeVf  and  Mr. 
Veraon,  an  advertisement  agent,  gave  evidence  in  support 
of  the  custom.  For  the  defendants  the  following 
witnesses  were  ealled  t — ^Mr.  Thame,  advertisement 
manager  of  the  Standard^  Mr.  Madge,  manager  of  the 
Globe^  Mr.  Leslie,  of  the  PaU  MaU  Oatette,  and  Mr. 
Edwards,  assistant-manager  of  the  Daily  Newt,  All 
these  gentlemen  stated  that  there  was  no  saeh  costom 
as  the  plaintiff  contended  for. 

Mb.  Justice  Mathbw,  in  giving  judgment,  said  that 
the  plaintiff  insisted  that  by  the  oastom  of  the 
business  he  was  entitled  to  the  payment  of  commission 
in  two  eases — ^first,  where  the  advertisements  were 
inserted  *'  until  countennanded  '*  ;  secondly,  where 
advertisements  originally  procured  by  him  were  renewed 
with  less  than  a  break  of  12  months,  even  though  the 
renewal  of  the  advertisement  might  have  been  obtained 
by  the  plaintiff's  suooessor.  The  question  was  whether 
the  alleged  custom  had  been  proved.  It  had  been  laid 
down  over  and  over  again  that  the  way  to  prove  a 
custom  was  to  show  an  establirited  course  of  business, 
at  first  contested  but  ultimately  aoquiesoed  in.  A 
number  of  witnesses  had  been  called  to  prove  the 
custom.  First  there  was  the  plaintiff  himself,  who 
admitted  in  cross-examination  that  it  might  not  be  quite 
fair  that  the  payment  of  commission  should  go  on  for 
more  than  three  or  four  years,  although  he  said  that 
the  custom  justified  him  in  saying  that  the  commission 
was  payable  for  all  time  if  the  publication  of  the 
advertisements  continued.  Several  of  the  plaintiff's 
witnesses  were  obliged  to  admit  that  they  knew  of  no 
instance  where  the  supposed  custom  had  been 
acquiesced  in  by  newspaper  proprietors.  Mr.  Maedonald 
had  made  a  claim  against  the  Speaker,  but  there  had 
been  no  dispute,  the  payment  was  made  without 
question,  and  therefore  that  instance  did  not  support 
this  case.  Then  another  witness,  Mr.  Vernon,  had 
recovered  commission  in  a  case  tried  before  Mr.  Justice 
Willfi.  His  Lordship  was  not  aware  what  materials  for 
a  decision  the  learned  Judge  had  in  that  case.  He 
could  in  this  case  act  only  on  the  evidence  which  had 
been  given  before  him,  and  he  was  of  opinion  that  the 
evidence  of  the  alleged  custom  was  most  unsatisfactory. 
The  defendants'  witnesses  said  .that  vague  claims  were 
made  from  time  to  time,  but  they  were  always  stoutly 
resisted.  His  Lordship  held  that  the  custom  had  not 
been  proved,  and  gave  judgment  for  the  defendants  with 
costs. 

[Solicitors— J.  A.  Maxwell ;  Woodhouse  and  David- 
son.] 

Prob.,  Divorce,  and  Adm.  J)iv.  1  1900. 

(Jeune,  P.)  f  May  21. 

STNGB  V.    SYNGK.» 

Divorce — Judicial  separation. 
A  wife  seeking  a  divorce  on  the  ground  of 
adultery  and  desertion,  failed  to  prove  the 
desertion  and  was  herself  held  to  have  deserted 
her  hosband ;  held,  notwithstanding,  that  she  was 
entitled  to  a  judicial  separation. 


This  was  a  suit  in  which  Charlotte  Granville  Synge, 
n^e  Stuart,  who  is  known  on  the  stage  as  Miss  Gran- 
ville, had  petitioned  fer  the  dissolution  of  her  marriage 
with  Major  Robert  Follett  Muter  Foster  Millington 
Synge,  now  adjutant  of  the  provisional  battalion  at 
Shomcliffe,on  the  ground  of  his  desertion  and  adultery. 
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The  issue  of  adultery  was  tried  by  a  jury  and  was  decided 
in  favour  of  the  petitioner  {vide  The  Tt'siet,  .^jiril  27 
and  28  and  May  2,  4,  and  5).  The  issue  of  deserticn 
was  by  consent,  heard  bef era  the  Court  itself,  and  the 
learned  Judge  held  that  the  respondent  had  not  deserted 
the  petitioner  (ante,  p.  388).  Hie  wife's  petition  for 
divorce  was  accordingly  dionisaed,  but  the  petitioner 
having  ei pi  cased  the  desire  that  a  judicial  separatiim 
should  be  granted  to  her  the  question  was  argued  to-day. 

Mr.  Bargrave  Deane,  Q.C. ,  and  Mr.  Le  Baa  were  for 
the  petitioner  ;'  Mr.  Grazebrook  for  the  respondent. 

Mr.  DXAKB  said  that  on  the  iinding  of  the  Court  and 
jury  he  had  to  aak  that  a  decree  of  judicial  separation 
should  be  granted  to  the  petitioner. 

Mr.  Grazkbbook  submitted  that  under  section  81  of 
the  Divorce  Act,  1857,  the  granting  of  a  decree 
was  in  the  discretion  of  the  Court  in  all  cases 
where  a  decree  of  divorce  was  sought  for  if  the 
petitioner  had  been  guilty  {inter  alia)  of  desertion 
or  conduct  conducing  to  the  respondent's  miscon- 
duct. Section  7  had  substituted  the  granting  of 
judicial  separations  for  divorces  a  merua  et  Ihoro,  In 
sections  16  and  17  the  use  of  the  word  '*  may  " 
clearly  indicated  that  a  discretion  was  given  to  the 
Court  in  granting  judicial  separations.  In  '*  Duplaoy 
V.  Duplany  "  ([1892]  P.,  53),  which  was  the  leading 
case  on  the  subject,  there  had  been  no  considered 
argument  on  behalf  of  the  respondent,  M.  Marius, 
and  the  report  showed  that  no  cases  were  cited  in  support 
of  his  case.  It  was  most  material  for  the  Court  to  consider 
the  conduct  of  the  parties  when  eiercising  its  discretion, 
and  in  the  present  case  it  was  now  common  gronnd  that 
the  respoodent  had  not  committed  any  matrimonial 
offence  until  years  siter  his  wife,  by  refusing  to  cohabit 
with  him,  bad  wilfully  separated  herself  from  him  and 
thereby  deserted  him.  The  learned  counsel  then  pro- 
ceeded to  cite  the  following  cases  : — **  Smith  v. 
Smith  "  (1  S.  and  T.,  359)  ;  <*  Boreham  v.  Boreham  " 
(1  P.  and  D.,  77)  ;  ••  Otway  v.  Otway  "  (13  P.D., 
141)  ;  •*  Butler  v.  BnUer  "  <«3  Zi.T.,  256)  ;  •*  Mac- 
kenzie V.  Mackensie  "  ([1895]  A.C.,  384)  ;  and 
''  Yeatman  v.  Yeatman  "(IF.  and  D.,  489,  and  2 
P.  and  D.,  187).  In  the  present  case  the  Court  had 
held  that  the  petitioner,  Mrs.  Syi^e,  was  **  morally  " 
responsible  for  her  husband's  subsequent  misconduct. 
All  the  cases  showed  that  the  invariable  rule  of  the 
Court  was  that  the  party  seeking  for  relief  should  come 
to  the  Court  with  clean  hands.  Mrs.  Synge  had  without 
a  reasonable  excuse  wilfully  separated  from  her  husband 
since  1892,  and  had  therefore  been  guilty  of  the 
matrimonial  offence  of  desertion. 

The  Pbisident.— Am  I  not  in  a  sense  bound  by 
**  Duplany  v.  Diqdany  "  ? 

Mr.  Gbazxbbook.— With  all  respect  I  submit  that 
that  decision  is  wrong,  and  that  if  *'  Boreham  v.  Bore- 
ham ' '  had  then  been  cited  to  your  Lordship  the  case 
would  have  been  otherwise  decided,  fer  in  that  case 
a  judicial  separatimi  was  refused  to  a  wife  whose  hua- 
bHkd  had  been  convicted  of  adultery.  Under  section 
22  of  the  Divorce  Act,  1857,  the  Court  was  **  in  all 
proceedings  other  than  for  divorce  to  proceed  on  principles 
and  rules  which  shall,  as  nearly  as  may  be,  be  conformable 
to  the  principles  and  rules  on  which  the  Bcolesiastical 
Courts  acted,"  and  by  tiiat  sane  Act  desertion  was 
made  a  matrimonial  offence.  The  Court  had  found 
that  Mrs.  Synge  had  cominitted  a  matrimonial  offence. 

Mr.  Dbank.— The  Court  did  nothing  of  the  kind. 

The  Pbssidekt.— I  have  not  held  that  the  wife's 
conduct  conduced  to  the  husband's  adultery,  and  I  did 
not  think  it  necessary  to  do  more  than  decide  that  the 
respondent  had  not  deserted  his  wife  ;  but  I  am  now 
prepared  to  decide  the  question  whether  or  not  the 
petitioner  deserted  her  husband. 
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Mr.  DxAKi.— I  rabmh  tbftt  your  Lordahip  is  fufuiu* 
ojieio. 

The  Pbssidekt.— On  the  question  of  diVorM,  yes  ; 
bat  not  M  to  the  qoestka  of  judiciAl  sepantion. 

Mr.  GB1.ZEBROOK.— In  *•  Bntler  v.  Butler  *'  Lord 
Hannen  refused  to  grant  a  jndioial  separation  to  a  wife 
merely  because  her  solicitor  liad  been  a  party  to  a  ool- 
lustre  document  which  was  signed  by  the  hnsbaod. 

The  Pbibident.— The  question  is  whether  the  Boelesi- 
astieal  Ooiarts  woald  have  refused  to  grant  a  divorae  a 
menta  et  thoro  to  a  wife  who  had  left  her  husband.  I 
an  bound  by  section  22  to  act  on  the  same  principles  as 
the  Boclesiastieal  Courts. 

Mr.  Gbasbbrook.— Desertion  was  not  formerly  a 
matrimonial  offcnca. 

The  Pbbsii>bkt.— The  iMvoroe  Act  does  not  make  it  a 
bar  to  judicial  separation,  though  it  does  make  it  a  dis- 
cretioaary  bar  to  diToree. 

Mr.  Gbazrbbook. — The  Court  is  not  bound  hand  and 
foot  by  section  22  ;  the  words  are  **  shall  follow  as 
nearly  as  may  be. ''  It  was  not  unreasonable  to  suppose 
that  the  Legislature,wh«n  creating  a  new  offence,  should 
intend  it  to  be  deaU  with  as  though  it  had  been  aa 
offence  before  the  Act.  I  submit  that  desertion  was 
engrafted  by  section  22  on  to  the  powers  of  the 
Ecclenastical  Courts,  and  therefore  the  Court  should 
refuse  the  present  application. 

Mr.  DBi.iri.^^Ilie  Court  has  held  that  no  matrimonial 
offence  has  been  committed  by  the  petitioner,  and  under 
these  circumstances  it  is  idle  to  argue  that  she  has 
deserted  her  husband.  But,  eren  if  she 'had,  it  is  no 
answer  to  a  petition  for  judicial  separation.  Even  conduct 
conducing  is  no  answer,  not  being  a  matrimonial  offence. 
My  submission  is  that  the  Court  has  no  discretion  but 
to  grant  a  judicial  separation  whether  the  petitioner 
had  deserted  her  husband  or  not.  My  only  reason  for 
arguing  this  matter  to-day  is  that  my  elient  wishes  to 
appeal  on  the  question  of  whether  the  respondent  has 
been  guilty  of  desertion  or  not,  and  if  I  do  not  take 
the  point  by  asking  for  a  judicial  separation  now  it  may 
not  hereafter  be  open  to  me  to  do  so. 

The  Pbbsidbnt,  in  giving  judgment,  said  that, 
although  be  had  not  previously  formally  ruled  upon  the 
question,  he  now  held  that  the  petitioner  had  deserted 
her  husband  in  1892  by  separating  from  him  without 
reasonable  excuse.  He  (the  learned  Judge)  had  fully 
considered  the  point  now  raised  in  **  Duplany  v. 
Duplany."  He  knew  of  no  authority  for  saying  that 
the  Ecclesiastical  Courts  would  have  refused  a  decree 
a  meiua  et  thoro  on  the  ground  of  desertion  for  the 
mere  reason  that  desertion  was  not,  until  after  the 
passing  of  the  Divorce  Act  of  1857,  a  matrimonial  offence. 
Possibly  the  Ecelesiastioal  Courts  might  have  refused 
relief  on  the  grounds  indicated  in  **  Boreham  v.  Bore- 
ham/'  because  in  that  case  stress  was  laid  ou  the 
neglect  having  caused  the  misconduct,  and  it  was  not 
unreasonable  to  argue  that  under  these  circumstances 
relief  would  be  refused.  His  opinion  was  now 
th-  same  as  when  he  decided  **  Duplany  v.  Duplany,*' 
and  that  was  that  he  was  bound  to  construe 
strictly  the  Act  of  Parliament,  which  had  abstained 
from  making  desertion  a  discretionary  bar  to  the 
granting  of  a  judicial  separation.  Although  he 
considered  the  wife  was  perhaps  **  morally  "  re- 
sponsible for  her  husband  *s  misconduct,  that  was 
a  long  tftep  from  actually  conducing  to  it.  A 
man  had  no  right  whatever  to  commit  adultery 
merely  because  his  wife  refused  to  cohabit  with  him. 
In  his  view  the  wife  had  been  guilty  of  desertion,  but 
that  was  na  ^^und  for  refusing  her  the  relief  she  now 
sought.  There  would  therefore  be  a  decree  of  judioial 
separation.  The  question  of  the  custody  of  the  child 
would  be  reserved  into  Chambers. 

[Sotioitors^Lewis  andLewis;  Berkeley-Calcott  and  Co.] 


Prob. ,  Divorce,  and  Adm.  Div.  I 
(Gorell  Banies»  J.)  ( 


May  21. 


THE  CBIKDON.* 

Admiralty — Practice — Caveat  against  arrest  war- 
rant— Personal  undertaking  given^by  solicitors 
--Arrest  of  ship— O.  29,  rr.  11,  12,  and  18. 

A  decision  was  given  in  an  application  in  this 
case,  which  raised  an  important  point  of  praetiee. 
The  matter  arose  out  of  an  action  in  which  Mr.  Justice 
Gorell  Barnes  on  May  17  gave  an  award  of  £1,000  to 
the  owners,  master,  and  cr«w  of  the  German  steamship 
Heldne  Woermann  for  salvage  services  rendered  by  them 
to  the  steamship  Crimdon, which  broke  down  not  far  from 
Cape  Flnisterre  in  the  Bay  of  Biscay,  and  was  picked  up 
by  the  Hel^ne  Woermami  on  March  23,  and  was  towed 
into  Plymouth  on  March  25.  When  the  Crimdon  arrived 
in  Plymouth  her  owners  were  communicated  with,  and 
their  solicitors  on  Monday,  March  26,  entered  a  cavtat 
in  the  principal  registry  against  the  issue  of  a  warrant 
for  the  arrest  of  their  vessel  under  the  provisions  of 
Rules  11  and  12  of  Order  29  of  the  Rules  of  the 
Supreme  Court.  In  entering  the  caveat  the  solicitors 
gave  an  undertaking  signed  by  themselves  without  any 
qualification  to  enter  an  appearance  in  any  action  that 
might  be  commenced  in  the  High  Court  of  Justice  against 
the  Crimdon,  and  also  to  give  bail  therein  in  a  sum  not 
exceeding  the  value  of  the  ship,  cargo,  and  freight. 
In  the  meantime  a  firm  of  solicitors  at  Plymouth  had 
been  instructed  on  behalf  of  the  Heltoe  Woennaun,  and 
they  on  the  same  day,  March  26,  issued  a  writ  against 
the  Crimdon  and  took  out  a  warrant  for  the  arrest  of 
the  ship,  notwithstanding  that  the  entry  of  the  caveat 
was  brought  to  their  notice,  the  owners  of  the  Hel^ne 
Woermann  declining  to  be  satisfied  with  the  undertaking 
of  the  defendants'  solicitors.  Under  Rule  18  of  Order  29 
they  were  at  liberty  in  the  circumstances  to  take 
out  the  warrant,  but  that  rule  provides  that  the 
party  at  whose  instance  any  property  in  respect 
of  which  a  caveat  is  entered  shall  be  arrested, 
shall    be    liable     to     have     the     warrant    discharged  k 

and  to  be  condemned  in  costs  and  damages  unless  he 
shall  show  to  the  satisfaction  of  the  Judge  good  and 
sufficient  reason  for  having  so  done.  The  Crimdon  was 
arrested  at  Plymouth  on  the  morning  of  March  27,  just 
as  she  was  about  to  proceed  on  her  voyage.  Application 
was  made  to  Mr.  Justice  Gorell  Barnes  in  chambers  on 
March  28  for  the  release  of  the  ship,  and  he  ordered 
the  warrant  to  be  discharged,  but  directed  that  the 
question  of  the  liability  of  the  owners  of  the  Hel^ue 
Woermann  for  costs  and  damages  in  respect  of  the 
arrest  should  stand  over  until  after  the  hearing 
of  the  action. 

Mr.  ScBUTTOK  (Mr.  Chaytor  with  him),  for  the 
plaintiffs,  contended  that  the  plaintiffs  might  fairly 
object  to  be  content  with  the  undertaking  of  solicitors 
merely,  and  that  that  amounted  to  good  and  sufficient 
reason  within  the  meaning  of  the  rule.  He  cited  the 
caise  of  ••  The  Evangelismos  "  (Swa.,  878). 

Mr^  AsPiNALL,  Q.C.,  for  the  defendants  (Mr.  Noad 
with  him),  cited  the  ease  of  the  **  Johan  Benjamin," 
referred' to  in  Pritchard's  Admiralty  Digest,  volume  1, 
page  370. 

Mb.  Justice  Gobell  Babnbs,  in  giving  judgment, 
stated  the  facts,  and  said  there  was  no  doubt  that 
if  there  had  been  any  breach  of  the  undertaking 
the  solicitors  who  gave  it  would  have  been  per- 
sonally responsible.  He  thought  it  was  an  erroneous 
position  for  the  plaintiffs  to  take  up  when  they  said 
that  their  refusal  to  accept  the  undertaking  of  the  soli- 
citors constituted  good  and  sufficient  reason  for   arrest- 
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ing  the  dhip  withis  the  mammg  of  the  rale.  The  relet 
dmAj  ooDtMipleted  thet  undertekivKS  migfai  be  given 
bj  foUetten  for  the  take  of  eToidiDg  the  imneeeenry 
expeoee  whidi  woold  be  eaoeed  hj  eneeiiiig  the  abip. 
In  e  OMO  like  this,  where  edeqaate  lecutitj  was  offered, 
the  plaintifft  were  not  entitled  to  inaiet  on  the  aneet. 
There  were  no  gromids  dbown  for  otqeeting  to  the 
nndertakinc,  and  the  plaintifls  miat  pay  to  the  defen- 
daati  the  mm  of  £18  bj  way  of  daoiages,  that  being  the 
proved  loM  to  the  defendants  oeeasioned  by  the  act  of 
the  plaintiffs,  as  well  as  the  taxed  ooets. 

[Solicitors— HoUams    and   Co.,    for  the    plaintiffs  ; 
Downing.  Bolam,  and  Co.,  for  the  defendants.] 


Q.B.  Div.  (Ridley  \ 
-J.)    i 


and  Bigham,  JJ.)    i  Hay  72. 

HAWKDTs  ▼•  jusncas  or  bbidgbwatsb.* 

Licence ^Renewal—Objection   to,     what    is- 

Licensing  A.ct,  1872,  sec.  42. 


dons  for   the 


Case  stated  by  the  Court  ef  quarter 
ewmtj  of  Somerset. 

On  Aognst  28,  1899,  at  the  general  ammal  licensing 
meeting  for  the  borough  of  Bridgewater,  the  chief 
constable  presented  his  annual  report,  containing  the 
following  daase  : — **  It  is  my  pleasore  to  again  report 
a  decrease  in  the  charges  of  dnmkenness  during  the 
year  and  also  that  the  licensed  houses  generally  have 
been  well  conducted,  but  1  respectfully  ask  that  the 
renewal  of  the  Mariners*  Compass  beerhouse,  St.  Mary- 
street,  may  be  withheld  until  the  adjourned  meeting." 
Hie  justices  thereupon  directed  the  matter  to  stand  OTcr 
till  September  25,  when  they  refused  the  lioenoe.  Hie 
question  was  whether  the  head  constable's  notice  was  an 
objection  within  section  42  of  the  Lioepsing  Act, 
1872,  which  was  a  sutBeient  justification  for  the  justices 
to  grant  the  adjoununent.  Hie  Court  of  quarter 
sessions  held  that  it  was. 

Mr.  Foote,  Q.C.  (Mr.  Weatherly  and  Mr.  Haythome 
Reed  with  him),  appeared  for  the  appellants — ^the  tenant, 
lessee,  and  owner  of  the  house  respectiTely  ;  Mr.  Duke, 
Q.C,  and  Mr.  Douglas  Metcalfe  for  the  justices. 

The  CoUBT  held  that  the  decision  of  the  Court  of 
quarter  sessions  was  right.  The  report  had  been  given 
and  acted  upon  Vy  the  justices  as  an  objection,  for  the 
justices  in  fact  adjourned.  The  report  was  read  to 
the  justices  in  open  Court.  The  meaning  of  the  head 
constable  was  that  he  objected.  It  would  be  frittering 
away  the  business  of  the  thing  to  bold  it  was  not  an 
objection. 

Appeal  dismissed. 

[Solicitors— Prideaux  and  Sons,  agents  for  C.  B. 
Hagon,  Bridgewater,  for  the  appellants  ;  Prior,  Church, 
and  Bigge,  agents  for  W.  Brice,  Bridgewater,  for  the 
justices.] 


Q.B.  Div.      •  1900. 

(Bigham,   J.)    f  May  22. 

X  SLKIOH   V.  TYSBa.t 

Insurance — Marine — Policy  on  cargo— Unsea- 
worthiness of  ship — Cargo  of  cattle — Want  of 
proper  appliances  fOr  yentilation. 


This  case  was  h«ard  before  Mr.  Justice  Bigham  on  the 
7th,  8th,  and  9th  inst.,  and  was  a  claim  against  an 
underwriter  on  a  Iom  of  certain  cattle  intended  to  be 
shipped  to  Lorenzo  Marques. 

Mr.    Joseph   Walton,  Q.C,  and  Mr.  J.  A.  Hamilton 

*Bcpoitad  bf  J.  E.  Aldous,  Kaq..  Barrlstar«t-lAW. 
tBepoitsd  bf  W.  Huenv  CUurnm,  Kaq..  Burisiar«ft>lAW. 


appeared  for  the  plahrtiff  :    Mr.    Bobeco,  Q.C..  Mr. 
Bcnitton,  and   Mr.  F.  O.  Maririimon  appeared  for  ths 


In  additioB  to  those  deaH  with  in  the  j 
foUowing  cases  were  cited  :— "  Diekson  t. 
(10  C.B.,  «02)  :  ••  TonmainS  ▼.  Martinwint"  (3  T.B., 
105)  ;  **  Bigge  ▼.  IMdason  "  (7  H.  and  N.,  0&5). 

At  the  eondnsioii   of   the  argvments 


Mb.  Justicb  BraaAX  delivered  a  written  jndg- 
meni  as  follows  :— ^This  action  was  bsoogfai  en  n 
Lloyd's  policy  to  reeover  from  the  defendant  his  pro- 
portion of  the  amount  payable  in  impect  of  a  loss  of 
eatUe  shipped  at  Brisbane  in  the  steamer  Kingchow  for 
earriage  to  Lorenao  Marques,  in  Delagoa  Bay.  Us 
defenee  was  thai  the  tiSp  was  nnseaworthy  for  the 
caniage  of  the  cargo  becanee  of  want  of 
applianffwis  for  ventilation  and  because  di 
insnIBcient  number  of  cattlemen  to  attend  to  the  keests. 
The  reply  to  that  defenee  consists  of  a  denial  ef  the  on- 
nd  of  an  allegation  that  the  implied 
of  nnseaworthinees  was  ezdoded  by  the  ex- 
press tenns  of  the  policy.  The  policy  was  dated  Feb- 
ruary 10,  1899.  It  is  in  the  iwnal  form,  but  eontams 
some  qieeial  provisions  which  reqnire  to  be  noticed. 
The  subject-matter  of  the  insmanee  is  deeeribed 
as  *'  600  cattle  valued  at  £14  eadi."  The  premium 
was  15  guineas  per  cent.,  but  to  retom  8  per 
cent,  for  no  claim*  The  insurance  was  to  oover  **  all 
risks  of  shipping,  unloading  craft,  Ah%,  until  safely 
;  all  risks  including  mortality  and  jettison 
from  any  cause  whatever  :  animals  walking 
ashore  or  when  slung  from  the  vessel,  walking  after 
being  taken  out  of  the  slings,  and  landed,  to  be  deemed 
arrived  and  no  claim  to  attach  to  this  policy  on  such 
Each  animal  to  be  deemed  a  separate  insur- 
There  is  also  a  provision  that  the  fittings  and 
conditions  of  the  cattle  are  to  be  approved  by 
Lloyd's  agents'  surveyor.  The  Ningohow  had  been  char- 
tered by  the  plaintiff  under  a  time  charter,  which 
provided  that  the  owners  of  the  ship  should  allow  the 
charterer  to  erect  and  seenre  stock  and  extra  passenger 
fittings,  and  should  provide  accommodation  for  not 
exceeding  12  stock  men,  the  charterer  paying  the 
owners  2s.  per  man  per  day  for  victualling  the  number 
carried.  The  shipments  of  the  cattle  began  on  Feb- 
ruary 20  and  finished  on  February  22,  18i»9,  438  beasto 
being  put  on  board.  Of  this  number  88  were  put  on 
an  orlop  deck,  which  was  laid  at  the  bottom  of  the 
vessel  ;  180  were  pat  on  the  between  decks  and  170 
on  the  main  deck.  Above  the  catile  on  the  main 
deck  1,000  sheep  were  carried  on  a  temporary  staging 
erected  for  the  purpose.  The  animals  were  in  charge  of 
a  body  of  about  14  stock  men  furnished  by  the  plaintiff, 
a  man  named  Monro  being  their  foreman  or  captain. 
Before  the  vessel  arrived  at  Lorenso  Marques  practically 
all  the  cattle  on  the  between  decks  had  died,  and  over 
80  per  cent,  of  those  on  the  orlop  and  main  decks 
had  met  the  same  fate.  Only  185  beasts  out 
of  the  whole  number  were  landed  alive  at  the  port 
of  destination.  Tliis  mortality  (about  60  per  cent.) 
is  admittedly  far  in  excess  of  what  might  reasonably  be 
expected.  Hie  bulk  of  it  occurred  during  the  first  part 
of  the  voyage  when  the  ship  was  traversing  Australian 
waters,  where  the  carrying  of  live  cattle  is  a 
common  trade,  and  where  the  evidence  shows 
that  the  mortality  in  ordinary  eirenmstanees  seldom 
exceeds  8  per  cent.  To  what  was  this  exoentional 
mortality  due  ?  On  the  one  hand,  the  defendant 
sairs  it  was  due  to  bad  ventilation  and  insufiteient 
attendance  to  the  wants  of  the  eattle.  On  the  other 
hand,  the  plaintiff  says  it  was  due  to  the  weather  and  the 
consequent  rolling  of  the  ship.  I  am  mtisfied  that  there 
was  no  weather  to  account  for  the  loss.    [His  Lordship, 


Digitized  by 


Google 


Vol  xvi. 


The  Times  Law  Reports. 


405 


After  itating  in  detail  the  facts  which  led  him  U  the 
above  eonelusion,  proceeded.]  The  Teisel,  in  my 
opinion,  went  to  sea  most  insufficiently  Tentilated  for 
the  cargo  she  had  to  oany.  Evidence  was  called  before 
me  which  satisfied  me  that  the  ventilation  on 
all  three  decks  was  .instifficient.  To  this  cause 
I  attribute  the  abnormal  mortality.  I  think  also 
that  the  number  of  men,  14,  put  on  board  for  attend- 
ing to  the  cattle  was  not  large  enough  to  secure  ^e 
carriage  of  the  cattle  in  safety  to  their  destination.  I 
do  not  forget  in  coming  to  these  conclusions  either  the 
c^rtiAoate  of  Lloyd's  agents*  surveyor  or  the  fajt  that 
certain  statutory  provisions  had  to  be  complied  with, 
and  are  certified  by  a  Government  offiirial  as  having 
been  eoroplied  with  in  connexion  with  the  accommo- 
dation  for  the  cattle  on  board  the  vessel.  I 
arrive  at  my  conclusions  notwithstanding  this  double 
certification.  The  insurance  having  been  effected  the 
cattle  were  hurriedly  shipped  without  any  proper  care 
being  taken  to  secure  their  safe  arrival.  Of  course,  the 
onus  of  proving  the  unseaworthiness  is  upon  the  defen- 
dant ;  but  he  fully  discharged  it.  The  question  then 
arises  whether  insufficient  ventilation  and  an  insufficient 
supply  of  men  constitute  a  breach  of  the  implied  condi- 
tion of  seaworthiness.  I  think  they  do.  This  implied 
condition  in  a  policy  on  cargo  is  exactly  the 
same  as  in  a  policy  on  ship — viz.,  that  the 
ship  shall  be  seaworthy  for  the  adventure  on 
which  she  starts  ;  stating  the  condition  with  par- 
ticular reference  to  a  policy  on  cargo,  it  may  be  defined 
as  a  condition  that  the  ship  shall  be  fit  for  the  proposed 
service  ;  fit,  that  is,  in  respeet  of  all  those  things 
which  appertain  to  the  safe  carriage  of  the  cargo  in 
question  to  its  destination.  No  doubt  it  is  not  usual 
for  underwriters  on  cargo  to  rely  on  the  defence  of  un- 
seaworthiness ;  the  underwriter  usually  pays  the 
cargo  owner  and  avails  himself  of  the  latter 's 
rights  against  the  shipowner,  the  benefit  of  which 
he  obtains  by  subrogation  (see  McArthur,  Contract  of 
Marine  Insurance,  2nd  Kd.,  p.  15).  But  this  is 
because  of  the  supposed  hardship  of  the  law  which 
makes  innocent  shippers  of  cargo  responsible  for  the 
oversight  or  negligence  of  the  shipowner.  The  practice 
does  not  modify  the  law,  and  in  the  present  case  the 
hardship  out  of  which  the  practice  has  sprung  does  not 
exist,  for  the  plaintiff  had  himself  undertaken  with  the 
shipowner  to  provide  both  the  ventilation  appli- 
ances and  the  cattlemen.  Then  were  proper  ventila- 
tion and  a  sufficient  number  ^  of  men  to  attend  to 
the  beasts  things  which  were  required  on  board  this 
vessel  for  the  safe  carriage  of  the  cargo  to  its  destina- 
tion ?  Clearly  they  were.  Many  cargoes  besides  cargoes 
of  living  animals  require  ventilation  if  they  are  to  be 
carried  safely,  and  it  cannot  be  doubted  that  a  ship 
which  put  to  sea  without  proper  means  of  providing  the 
neccFsary  ventilation,  or  without  sufficient  men  to 
utilize  those  means,  would  be  unseaworthy  for  the  ser- 
vice required.  But  it  is  said  that  in  this  case  the  im- 
plied warranty  is  gone  by  reason  of  the  express  words  in 
the  policy  to  which  I  have  already  referred,  **  the  fittings 
and  conditions  of  the  cattle  to  be  approved  by  Lloyd's 
agents'  surveyor."  They  were  in  a  somewhat  hnlting 
way  so  approved  ;  the  certificate  of  the  surveyor  has 
been  read,  and  it  sufficiently  complies  with  the  require- 
ments of  the  clause.  It  is  argued  for  the  plaintiff  that 
his  complisnce  with  this  express  provision  discharges 
him  from  further  obligation.  I  do  not  think  so.  The 
eertiflcate  has  nothing  ^to  do  with  the  suffioiency  of 
men  shipped  on  board  to  attend  to  the  cattle  ; 
with  that  matter  the  surveyor  did  not  concern 
himself  ;  and  though  ventilation  appliances  may  well 
come  within  the  meaning  of  the  word  **  fittings  "  the 
question  remains.  Did  the  parties  by  this  stipulation, 
that  the  fittings  should  be  approved  by    the   surveyor, 


intend  to  supersede  the  implied  warranty  of  seaworthiness 
in  respect  of  ventilation  ?  I  am  of  opinion  that  they 
did  not.  I  think  this  stipulation  was  inserted  in  the 
policy  for  the  benefit  of  the  underwriter  and  was 
intended  to  be  additional  to  and  not  in  substitution  for  the 
important  condition  upon  the  basis  of  which  all  contracts 
of  this  description  are  prima  foucit  made.  It  may  be  asked 
what  additional  advantage  does  the  stipulation  give  to 
the  underwriter  ?  I  think  the  answer  is  that  it  probably 
enables  him  to  reinsure  with  greater  ease,  and  it  affords 
him  some  aMurance  that  be  will  not  ifaid  himself 
involved  in  an  action  such  as  this.  To  exclude  the 
implied  warranty  of  seaworthiness  the  words  used  must  be 
express,  pertinent,  and  apposite  {jttr  Lord  Feniaiice  in 
**  Quebec  Marine  Insurance  Company  v.  Commercial 
Bank  of  Canada,*'  L.R.,  8  P.C,  234).  If  I  could 
find  in  these  words  sufficient  to  satisfy  me  that 
the  parties  intended  that  Lloyd's  agents'  surveyor 
should  be  put  in  the  position  6f  a  sole  judge  to  decide 
once  fot*  all  whether  the  fittings  were  enough  for  the 
purpose  required,  I  should  probably  oome  to  a  different 
conclusion  as  to  the  intention  of  the  parties  in  intro- 
ducing the  stipulation  relied  on.  But  I  do  not  find  any- 
thing of  the  kind.  The  stipulation  ^s,  in  my  opinioB, 
merely  superadded  for  the  benefit  ef  the  underwriter, 
and  therefore  does  not  exclude  the  implied  warranty — 
*'  Mody  V.  Gregson  "  (L.R.,  4  Ex.,  49).  A  question 
was  raised  by  me  during  the  hearing  of  the  case  as  to 
the  effect  of  the  clause  in  the  policy  by  whieh  eadi 
animal  is  to  be  deemed  a  separate  insurance  ;  but  I 
think  nothing  turns  on  that  clause.  It  is  inserted  with 
a  view  to  qualifying  the  liability  for  particular  average, 
and  with  that  yiew  only.  The  result  is  that  there  must 
be  judgment  for  the  defendant. 

[Solicitors— James    Ballantyne,    for    the     plaintiff  ; 
Parker,  Garrett,  and  Holman,  for  the  defendaht.] 


Court  of  Appeal  (A.  L.  Smith,  Vaughan) 
Williams,  and  Romer,  L.JJ.)  j 


1900. 
May  24. 


FBACIS,   TIMES,  AND  OOMPAMT  Y.   CABB.« 

Foreign  Judgment — Judgment  in  rem — ^Res  jiadLi- 
cata — Tort  oommitted  abroad — Authority  and 
jurisdiction  of  foreign  Co urt*^ Judgment  not 
affecting  status  of  goods — Notice  of  proceed- 
ings in  foreign  Court — Act  of  State. 


The  Court  delivered  judgment  in  this  appeal,  after 
having  taken  time  for  oonsideration.  The  arguments 
were  heard  on  three  days  at  the  beginning  of  the  present 
month,  as  reported  in  Tht  Times  of  May  3,  4,  and  5. 

The  appeal  was  brought  by  the  plaintiffs  from  the 
judgment  of  Mr.  Justice  Grantham  after  the  trial  of  the 
action  with  a  special  jury.  The  case  in  the  Court  below 
was  reported  in  The  Tiw^es  of  /June  6,  7,  8,  9,  19,  and 
20  last.  The  plaintiffs  were  a  firm  of  merchants  trading 
in  the  East,  and  the  defendant  was  Captain  Carr,  R.N., 
who,  in  January,  1898,  was  in  command  of  H.M.S. 
JLapwing  in  or  near  the  Persian  Gulf.  The  action  was 
brought  to  recover  damages  for  the  seisure  of 
ammunition  belonging  to  the  plaintiffs  on  board  the 
steamship  Baluchistan  in  the  Persian  Gulf.  It  appeared 
that  the  plaintiffs  had  been  in  the  habit  of  shipping  arms 
to  Bushire,  a  Persian  port,  and  also  to  Muscat  and 
Bahrein.  Since  1881  there  had  been'  a  nominal 
prohibition  against  the  importation  of  arms  into  Persia, 
but  in  practice  this  prohibition  had  only  been  used  to 
substitute  an  arbitrary  impost  for  a  regular  Customs 
duty.  The  Sultan  of  Muscat  was  an  independent 
Sovereign.  One  of  the  partners  in  the  plaintiffs'  firm 
resided  at  Bushire.    In   the   autunm   of    1897  rumours 
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becam*  current  that  hostilities  were  about  to  break  out 
between  the  Indita  Government  and  the  Afridb  on  the 
North- West  Frontier  of  India,  and  in  consequence  the 
plaintiffs'  shipments  were  marked  **  Bahrein  WaBushire 
— optional  Muscat/'  so  that  the  consignments  might  be 
delivered  at  either  of  those  ports.  In  November,  1897, 
the  plaintiffs  shipped  arms  and  ammunition  from  London 
to  the  value  of  about  £000  on  board  the  Baluchistan 
marked  as  above.  Between  December  7  and  II,  while 
the  ship  was  on  her  voyage,  the  Pernian  Government, 
acting,  it  was  said,  at  the  request  of  the  British 
Government,  seised  arms  and  ammunition  at  Bushire 
belonging  to  the  plaintiffs  to  the  value  of  about 
£90,000.  A  report  of  this  fact  appeared  in  The  Time^ 
of  December  15,  and  the  plaintiffs,Qpon  hearing  of  thifi, 
had  the  arms  taken  out  of  the  ship  at  Port  Said,  but 
were  unable  io  stop  the  ammunition.  The  captain  of 
the  riiip  upon  instrueti<ms  altered  the  destination  of  the 
ammunition  to  Muscat  by  obliterating  the  other  marks. 
The  ship  was  stepped  on  January  24,  1898,  off  Muscat 
by  her  Majeety's  ship  Lapwing,  and  the  ammunition 
was  seised.  The  seisure  took  place  within  two  miles  of 
the  shore.  It  appeared  that  on  January  13,  1898,  the 
Sultan  of  Muscat,  by  a  proclamation, gave  permission  to 
British  ships  of  war  to  confiscate  arms  found  in  ships 
within  the  territorial  waters  of  Muscat  if  it  should 
appear  that  the  arms  were  intended  for  Indian  or 
Persian  ports.  The  plaintiffs  stated  that  they  had 
mevtr  received  any  warning  against  sending  arms  or 
ammunition  to  Muscat  until  the  Lapwing  seised  the 
ammunition  now  in  question,  that  they  had  carried  cm 
their  trade  in  arms  and  ammunition  in  a  perfectly  open 
manner,  and  that  none  of  it  had  reached  the  Afridis. 
On  April  15,  1898,  a  Muscat  Court,  consisting  of  the 
Prime  Minister  and  the  Commander-in-Chief,  inquired 
into  the  seitnre  and  held  that  it  was  valid.  The  jury 
found  that  the  goods  were  for  Muscat  only,  and  not  for 
Persia  or  India  ;  that  a  reasonable  man  would  have 
believed  them  to  be  for  Persian  or  Indian  ports  ;  that 
the  plaintiffH  shipped  the  goods  bona  fide  and  in  the 
ordinary  course  of  business  ;  that  the  trade  was  carried 
on  with  the  knowledge  of  her  Majesty's  Government  ; 
that  the  words  '*  Muscat  optional  *'  were  added  to  the 
port  marks  before  the  ship  left  London  ;  that  they  were 
added  with  the  bona  fide  intention  that  the  goods 
should  be  landed  at  Muscat,  if  desirable  ;  that  the 
plaintiffs  were  bound  by  the  act  of  the  ship's  agents  in 
altering  the  marks  at  Port  Said  ;  and  that  there  was  no 
evidence  that  the  plaintiffs  were  notified  of  the  proceed- 
ings  of  the  Sultan's  Court  at  Muscat.  Upon  further 
consideration,  Mr.  Justice  Grantham  held  (1)  that  the 
proclamation  of  the  Sultan  of  Muscat  had  the  force  and 
authority  of  a  proclamation  issued  by  a  fully-constituted 
Sovereign  Power  :  (2)  that  the  defendant  could  rely  upon 
it  by  way  of  defence  if  the  seizure  of  tho  goods  was 
contrary  to  the  English  law  ;  (3)  that  the  goods  were  not 
goods  which  were  made  liable  to  seisure  under  that 
proclamation  ;  (4)  that  the  Court  of  the  Sultan  of 
Muscat  had  jurisdiction  entitling  it  to  deliver  a  judg- 
ment in  rem  ;  (5)  that  the  judgment  or  decree  of  the 
Court  had  the  force  of  a  judgment  in  rem  ;  that  (6) 
the  onus  lay  on  the  plaintiffs  to  prove  that  no  notice  of 
the  proceedings  had  been  given  to  them,  and  that  they 
had  failed  to  prove  it*  they  having  a  partner  in  Bushire, 
who  would  hear  of  the  seisure,  and  a  regular  agent  at 
Muscat  ;  and>  he  can\e  to  the  conclusion  that,  even  if 
the  plaintiffs  did  not  have  direct  notice,  they  did  get 
notice,  and  did  have  an  opportunity  of  appearing  before 
the  Court,  and  abstained  from  raising  any  objection  to 
the  seisure  at  Muscat,  and  could  not  now  contend  that 
the  seizure  was  illegal  or  that  the  judgment  was  contrary 
to  natural  justice.  He  accordingly  gave  judgment  for 
the  defendant.  The  plaintiffs  appealed. 
Sir    Robert   Reid,    Q.C.,  Mr.  Joseph  Walton,  Q.C., 


and  Mr.  F.  W.  HoUams  were  counsel  for  the  plaintiffs  ; 
the  Attorney-General  (Sir  Richard  Webster),  the 
Sol icitof- General  (Sir  Robert  Finlay),and  Mr.  R.  B.  D. 
Acland  were  ooonsel  for  the  defemfent. 

Lord  Jvsticb  Yaughait  Williams  read  the  judg- 
ment of  the  Court,  allowing  Uie  appeal,  as  follows  :— 
This  is  an  appeal  against  a  judgment  of  Mr.  Jvstice 
Grantham's  hi  an  action  brought  by  the  plaintiffs  agminst 
the  defendant  for  wrongfully  depriving  the  plaintiffs  of 
goods,  arms,  ammuiition,  &;c.  The  plaintiffs  are 
merchants  carrying  on  business  at  Bushire,  in  Persia, 
and  Muscat,  in  Arabia,  and  in  London.  Ihe  defendant 
at  the  time  of  the  acts  complained  of  was  in  command 
of  H. M.S.  Lapwing.  The  statement  of  claim  alleged 
that  the  plaintiffs  in  November,  1897,  caused  to  be 
shipped  on  board  the  steamship  Baluchistan  certain 
cases  of  cartridges  to  be  carried  to  Bahrein  via  Bushire, 
and,  for  the  purpose  of  enabling  the  plaintiffs  to  avail 
themselves  of  whichever  might  prove  to  be  the  most 
advantageoos  market,  it  was  a  term  of  the  said  ship- 
ment that  the  plaintiffs  should  have  the  •  option  to  land 
the  said  cases  at  Muscat,  and  the  said  cases  were 
accordingly  marked  **  Bahrein  Ha  Bushire,  Muscnt 
optional,"  and  that  the  steamship  Baluchistan  sailed 
from  London  on  November  26.  1897,  and  oa  or  about 
January  24,  1898,  was  on  the  high  seas  several  miles 
from,  but  making  for,  the  harbour  of  Muscat,  when 
H.M.S.  Lapwing  signalled  to  the  said  steamor  to  stop 
and  fired  a  shot  across  her  bows  ;  the  said  steamor 
thereupon  hove  to,  and  the  defendant  then  boarded  her 
and  took  possession  of  .the  above-mentioned  goods  of 
the  plaintiffs'.  The  defendant  by  his  defence  denied 
that  the  plaintiffs  in  the  month  of  November,  1897,  or 
at  any  other  time  in  the  ordinary  course  of  business  or 
at  all,  shipped  the  cases  of  cartridges  as  sllegod,'and 
denied  that  the  plaintiffs  had  the  option  alleged,  or 
that  the  goods  were  marked  as  alleged.  There  were 
certain  other  formal  traverses  in  the  defence,  but  at  the 
trial  the  denials  above  mentioned  were  the  only  state- 
ments in  the  statement  of  claim  which  were  really  con- 
tested. On  the  face  of  the  bill  of  lading  the  receipt  of 
the  goods  was  acknowledged  from  J.  Vandersloys,  who 
was  the  shipping  clerk  of  the  plaintiffs,  but  the  plain- 
tiffs are  not  mentioned  in  the  bUl  of  lading.  No  con- 
signees are  named  in  the  bill  of  lading,  and  the  goods 
were  made  deliverable  in  the  body  of  the  bill  of  lading  at 
the  port  of  Bushire  or  to  his  or  their  assigns,  but  in  the 
endorsement  on  the  bill  of  lading  of  the  port  marks  the 
words  are  written,  **  Bahrein  via  Bnshire,  Muscat 
optional."  In  the  course  of  the  voyage  the  plaintiffs, 
through  Messrs.  St  rick,  the  ship's  agents,  directed  the 
master  to  deliver  at  Muscat  ;  and  he,  in  blue  pencil, 
struck  out  *'  Bashirs  "  from  the  body  of  the  bill  of 
lading  and  substituted  **  Muscat,"  and  struck  out  in 
the  endorsement  the  words  *'  Bahrein  via  Bushire  " 
and  the  word  *'  optional,"  leaving  only  the  word 
Muscat.  The  manifest  of  cargo  describes  the  cargo. as 
shipped  on  board  the  steamship  Baluchistan  from 
London  to  Muscat.  The  defendant  in  addition  to  the 
traverses  pleaded  affirmatively  that  in  the  month  of 
January,  1898,  and  prior  to  the  acts  complained  of, 
the  Sultan  of  Muscat  proclaimed  that  all  arms  and 
ammunition  found  within  the  territorial  waters  of 
Muscat  belonging  to  British,  Persian,  or  Muscat 
subjects,  and  intended  for  Indian  or  Persian  ports, 
would  be  confiscated,  and  such  proclamation  was 
valid  and  effectual  by  the  law  of  Muscat  ;  and  the 
said  Sultan,  in  accordance  with  the  law  of  Muscat,  on 
or  about  January  13.  1898,  authorised  and  requested 
the  oonmianders  of  all  British  and  Persian  men-of-war 
to  search  all  vessels  m  the  territorial  waters  of  Muscat 
sailing  under  the  British,  Persian,  or  Muscat  flags,  and 
to  confiscate  all  arms  and  ammunition  found  on  board 
such  vessels  intended  for  Indian  or  Persian   ports.    The 
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defendant,    acting   upon   snch   authority   and   in  com- 
pliance with  such  request   and   by   the  authority  of  her 
Majesty   and  not   otherwise,    searched  the    steai^ship 
Baluchistan,    which   was   then    within     the   territorial 
waters  of  Muscat,  and,  finding  on  board  the  said  vessel 
the  ammunition  mentioned   in    the   statement  of  claim 
intended   for   a   Persian'  port,  directed    the  captain  to 
bring  his  vessel  into  the  harbour  of  Muscat ;  and  then,in 
the  harbour  of  Muscat,  acting  upon  such    authority  and 
in  compliance  with   the  said  request  and  in  accordance 
with  the  said  proclamation,  seized   and    landed  the  said 
ammahition  ;   that  subsequently  proceedings  were  taken 
in  the   Court   of   the   Sultan  of  Muscat  to  inquire  into 
the  legality  of   the    said    seizure,  and  it  was  thereupon 
determined  and  adjudged  that  the  said  arms,  &c.,  were 
intended  for  Persian  ports  and  were  lawfully  seized  by  the 
Lapwing    in   accordance   with   the   said   proclamation, 
authority,  andr^uest  of  the  Sultan  of  Muscat  :  that  all 
the  acts   complained   of   took   place    within    the  terri- 
tories  of    an   independent    Sovereign,    the    Saltan   of 
Muscat,  and    were   lawful    by    the    law  of  the  country 
where  they  were  committed,  and  have  been  adjudged  to 
be  so  by  '  the  duly  constituted   Courts  of  that  country  ; 
that  the  judgment  of  the  Court  of  Muscat  herein  before- 
mentioned  was  a  judgment  in  rem  against   the  goods  of 
the  plaintiffs,  and   that   the   plaintiffs  are,  by  the  said 
judgment,  estopped   from    alleging    that  the  said  goods 
were  not  lawfully  seized  and  confiscated.  The  plaintiffs, 
by  their  replication,  in  addition  to  taking   issue  on  the 
defence,  say  that   the   plaintiffs    were   not  at  any  time 
Iirior  to  the  alleged   judgment   served  with  any  process 
or  summons,  and  did    not   appear,  and  were  not  repre- 
sented in  the  alleged   proceedings,  nor   had  they  before 
the  judgment  any  notice  or    intimation  that  the  alleged 
proceedings  were  about  to  be   held,  or  were  being  held, 
nor   any    opportunity   of     defending     the    same,    and 
that    it    is    contrary   to  natural    justice   that   the  said 
judgment   should    be   binding    on    them.    Mr.    Justice 
Grantham   left     the    following    specific    questions    to 
the    jury,    and    the    jury  answered    as    appears  here- 
under.   1.    Were   the   goods     for    Persian   or   Indian 
ports  when    seized     by     Captain   Carr  ? — Answer— For 
Muscat  only.    2.  When   they  arrived  at  Muscat,  would 
a  reasonable   man    believe   them   to   be  for  Persian  or 
Indian   ports   P—Answer— Yes.      3.  Did   the   plaintiffs 
ship  the   goods   in   question  bona   fide  in  the  ordinary 
course  of  business  ?— Answer— Yes.    4.    Did   that  busi- 
ness have  the  knowledge  of  her  Majesty's  Government  ? 
—Answer— Her    Majesty's   Government    knew    of    the 
trade.     5.  Were  the    words  **  Muscat  optional  "  added 
to  the   port   marks   before   the   ship    left    London  ? — 
Answer— Yes.     6.  Were   they    added  with  bona  fide  in- 
tention  that    goods    should   be   landed    at    Muscat    if 
exigencies  of   trade  made    it  deflirable  ?— Answer— Yes. 
7.  Were  the  pladatiffs  parties  to  the  alteration  of  marks 
on  boar<l  ship  at  Port  Said  ?— Answer— They  were  parties 
to  the  re-marking,  and  the    same  as  to  altering  the  bill 
of  lading.    8.  Had    the   plaintiffs   the    opportunity    of 
appearing  and  being  heard  in  the  proceedings  at  Muscat  ? 
Had  they  any  notice  of  such  proceedings  ?    And  had  the 
public  any  notice  of   such    proceedings  ? — Answer— That 
no  evidence  has  been    given    before  your   Lordship  that 
the  Court  at  Muscat   notified    the  plaintiffs  of  proceed- 
ings, and,  with  reference  to  the  public,  the  same  thing, 
no  evidence.    The  jury   added   to  their  answer  that  the 
plaintiffs  were  parties   to    alterations   of  marks  at  Port 
Said,  that  they  considered  them  bound  by  the  action  of 
the  ship's  agent.    Now,  these  answers  oi  the  jury  as  to 
the  questions  of  fact   constitute    a    verdict  in  favour  of 
the  plaintiffs,  and   the   Crown,    who   defend  the  action 
for  Captain  Carr,  do  not  seek  to  impeach  these  findings, 
but  the  points  of  law   raised   by   the  defendant  have  to 
be  dealt  with.      These   points   of   law    seem   to  be  the 
following  :— 1.  That  a  judgment  in  rem  was  obtained  in 


Muscat  which   binds  the  plaintiffs  and  disposes  in  favour 
of  the   defendant   of   several    of    the   matters   a*   rea 
judicata  in  respect  of  which   the   jury  found  in  favour 
of  the  plaintiffs.      2.  That,    in    order   to   maintain    an 
action  in  the  Courts  of  this  country  for  a  tort  committed 
abroad,  the  act  must   be   an  act  which  is  wrongful  and 
actionable  by  the  law  of  the  country  where  it  was  com- 
mitted and  also  by  the  law   of  this  country,  and  that  it 
is  established  that  the  act   complained   of  by  the  plain- 
tiffs in  the  present  case    was   not   wrongful  and  action- 
able by  the  law  of  the  country  where  it  was  committed. 
This  point  is  based  on  the  case  of  **  Phillips  v.  Byre  " 
(L.R.,  4  Q.B.,  225,  and  6   Q.B.,  1).     First,  as  to  the 
point  which   raises   the   defence   of   ret  judicata,  this 
defence  is  based  on  a  State  document  issued  within  the 
State  of  Muscat  on  April  15,  1898.    Now.  is  this  docu- 
ment, signed   by   the   State    officers   of   the   Snitan  of 
Muscat  and  approved   under   the   hand   and  seal  of  the 
Sultan,  »  judgment  in  rem  ?    And    what  was  the  nature 
of  the  proceeding    in   whieh   it   was  issued  ?    It  is  not 
suggested  that  this  is  a  judgment  in  rem  reenlting  from 
an  action  instituted   in  personam.      The   suggestion    is 
that  the  action  and  judgment  alike  are   in  rem.    Now, 
to  eonstitnte  a  judgment  in  rem,  the  judgment  must  be 
a  judgment  of   a   competent  Court   in   respeet  of  a  re« 
actually  or  constnictively  within  the   jorisdietion  of  the 
Court,  and  the  judgment   must   determine  the  right  to, 
or  disposition  of,  such   res  in  the  oontrol  of  the  Court. 
The  question  In  the  present   case,  as  to  whether  the  res 
was  so  in  the  control  of  tlie  Sultan  of  Muscat  as  to  give 
jurisdiction  to  a  competent  Court   in  Muscat  to  dispose 
of  or  determine   the   title   to   it,  seems   to   depend  on 
whether  the  goods  were  seiaed   within  the  dominions  of 
the  Saltan.    There  seems   no   doubt  but  that  the  goods 
were  seized  within  *♦  the  three-mile  limit.**  We  assume 
that  a  ship  within  the  three-mile  limit  bound  for  Muscat 
is  within  the  territorial  .  waters  .of  Muscat,  and  as  such 
within  the   jurisdietion   of   the   Sultan   and  his  Courts 
executing  his  delegated  anthority,  although,  if  this  case 
depended  upon  the   truth   of  that  assumption,  it  might 
be  necessary  to  consider   further   the   question  whether 
by  International  law   snch  a  vessel  must  be  considered 
within  the  jurisdiction  of   the  Saltan  for  the  purpose  of 
legal     proceedings.      W^e     think     that     no    objeetion 
can  be   taken   to   the   constitution   of   the   CouHr.     It 
seems  to  as  plain   that   the   Court   was   so  constitated 
aa  to  be  competent   to   exercise   any  jurisdiction  whidi 
the   Snitan     purported     to     delegate   to   it    ;   and  it 
seems  to   us   that   this   delegation   is   defined   by   the 
document  itself  under  the   hand  and  seal  of  the  Sultan. 
Assuming  the  res  to  be  within  the  dominions  of  Muscat 
and  the  Court  to  be  properly  constituted,  it  remains  to 
consider  what  is  the  anthority  of  the  Court,  and  what  is 
its  jurisdiction,  what  is    the  law  to    apply,   and  what  is 
the  effect  in  Mufcat    of  that   document.     There   is   no 
evidence    outside   the     document   itself   as    to     these 
matters.     Foreign   law  must   of  course    be  proved  as  a 
faot,  but  to  some  extent  a   document    under  the  seal  of 
the  Court  may  be  evidence  of,  or  raise  a  presumption  of, 
foreign  law.     The  document   is  stated  on  its  face  to  be 
issued  by  a  Court   held    by  the   order    of  the  Sultan  of 
Muscat  for  inquiring  into  the  circumstances  under  which 
certain  munitions    of    war   ex  steaiaship  Baluehistan  of 
Swansea  were  seized  by  the  British  man-of-war  Lapwing 
in  the  territorial    waters    of  his  Highness  the  Sultan  of 
Muscat.     Thus  far  there  is  nothing  to  indicate  that  the 
inquiry  is  to  be  a  judicial  proceeding  for  the  purpose  of 
determining  the  disposition  of,  or  the  title  to,  the  goods 
in  question.    The  Court  might  well  be  a  Court  to  report 
to  the  Sultan  or  his  Government.    Hie    document  then 
goes  on  :— *•  We    find    after  full    inquiry  and  delibera- 
tion : — (1)  That   the    munitions   of    war  ex    steamship 
Baluehistan  were  seized  by  the  British  man-of-war  Lap- 
wing ;  (2)  that   the   seizure  was   in  every  respect  legal 
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and  in  aceonlanoe  with  the  permiMion  given  hy  hii 
Highness  the  Suitan  to  British  men-of-war  at  the  request 
of  the  British  and  Persian  Governments  ;  (3)  that  these 
munitions  of  war  were  intended  for  Persian  ports  ;  (4) 
that  the  alteration  in  the  port  marks  of  destination  on 
the  cases  took  place  during  the  stay  of  the  steamship 
Baluchistan  at  Port  Said,  with  the  intention  of  mislead- 
ing ae  to  the  true  destination  of  those  cases,  but  such 
alteration  did  not  confer  anj  immunity  on  them  from 
■eizure  in  accordance  with  the  above-mentioned  per- 
misidon."  lliese  are  the  whole  of  the  findings.  The 
document  contains  no  condemnation,  no  words  of 
forfeiture,  no  words  declaring  the  title  of  the  owners 
to  be  divested,  no  interim  order  for  a  sale  pendente  lite, 
and  no  transfer  to  a  purchaser  under  a  sale  by,  order  of 
the  Court,  and  no  transfer  whatever.  For  authority  that 
\a  judgment  in  rem  must  in  some  one  or  other  of  these 
ways  affect  the  movable  ret,  see  the  opinion  of  the  Judges 
delivered  by  Mr.  Justice  Blackburn  in  *'  Castriqne  v. 
Imrie"  (4  H.L.C.,  414),  and  section  592  of  '*  Story  on 
Conflict  of  Laws  "  cited  with  approval  by  him.  Thus  far 
there  seems  no  alteration  by  the  Cdurt  in  MuAcat  of  the 
ttatut  of  the  goods  seized.  There  is  a  finding,  it  is 
true,  that  the  seizure  was  in  every  reepeot  legal  and  in 
accordance  with  the  permission  given  by  his  Highness 
the  Sultan  to  British  men-of-war  at  the  request  of  the 
British  and  Persian  Governments,  but  this  finding  does 
not  in  terms  affect  the  skUut  of  the  goods,  it  does  not 
in  terms  amount  to  an  order  condemning  or  confiscating 
the  goods  or  divesting  the  title  of  any  one  or  vesting 
the  title  in  any  one  else  than  the  owners.  If  the  seizitfe 
declared  to  be  legal  is  to  be  looked  at  as  a  seizure  on 
behalf  of  the  Sultan,  which  is  a  view  which  hardly 
seems  to  be  manifested  by  the  description  of  the  seizure 
as  a  seizure  made  in  accordance  with  the  permission 
given  by  the  Sultan  to  British  men-of-war  at  the  request 
of  the  British  and  Pecsian  Governments,  such  seizure 
may  have  been  a  seizure  similar  to  the  arrest  of  the 
Admiralty  Marshal  for  the  purpose  of  a  subsequent 
action  in  rem,  and  the  destination  of  the  goods  may 
have  been  a  condition  precedent  to  the  legality  of  the 
seizure,  but  we  do  not  think  that  this  would  constitute 
a  judgment  affecting  the  ttaius  of  the  goods.  If  on  the 
other  hand  the  seizure  is  regarded  ac  a  seizure  by  the 
British  Government,  in  accordance  with  the  permission 
given  by  the  Sultan  to  the  British  Government  at  its 
request,  and  not  as  the  agents  of  the  Sultan,  we  find  no 
condemnation  of  the  goods  in  favour  of  the  British 
Government  a£  captors.  We  do  not  think  that  one  can 
construe  a  document,  even  though  issued  by  a  competent 
Court,  as  a  judgment  in  rem  by  inference.  See  **  Flummer 
V.  Woodbume  "  (4  B.  and  C,  625).  We  think  that 
you  must  find  the  judgment  in  rem  in  the  express  terms 
of  the  document,  and  we  doubt  whether  you  are  entitled 
to  look  at  any  documents  not  expressly  referred  to  in  the 
alleged  judgment  ;  but  it  may  be  worth  while  to  look  at 
the  document  which,  it  is  said,  constitutes  the  permis- 
sion to  the  British  men-of-war  to  make  the  seizure. 
Now  the  documents  in  question  are  the  notification  and 
proclamation  of  January  13,  1898.  The  former  docu- 
ment, after  reciting  the  desire  of  the  Sultan  to  prevent 
the  introduction  of  munitions  of  war  into  India  and 
Persia  by  export  from  Muscat  and  the  agreement  of  the 
Sultan  with  Great  Britain  and  Persia,  goes  on  : — "  We 
therefore  warn  that  all  munitions  of  war  sent  to  those 
two  eountries  (India  and  Persia)  will  be  confiscated, 
and  those  engaged  in.  this  trade  will  be  punished,  as  the 
introduction  of  tuch  munitions  into  India  and  Persia  is 
prohibited  by  the  Governments  of  those  two  countries, 
and  therefore  illegal.  In  future  our  Muscat  flag  will  be 
no  protection  to  vessels  carrying  the  said  mtmitions 
from  our  dominions  to  India  and  Persia."  This  warn- 
ing is  in  terms  addressed  to  subjects  of  the  Sultan  of 
Muscat.    It  will  be  observed  that  the  illegality  is  based 


on  the    prohibition  l^  the   Governments   of    India  ond 
Persia,  and  the  statement  that  **  our  Muscat  flag  will  be 
no  protection"  to  vessels  carrying  such  munitions  prtm« 
facie  looks  like  a  statement  that  the  Muscat  flag  will  not 
protect  the  vessels  from   seizure  by  vessels  bearing  flags 
other  than  that  of  Muscat.  Then  comes  the  proclamation, 
which  runs  thus  :—**  Be  it  known  to  all  who  see  it  that 
we  have  given  permission  to  British   and  Persian  vessels 
of  war  to  search  vessels   carrying   their  and  our  flags  in 
our  territorial  waters  snd  to  confiscate  all   munitions  of 
war  in  them,  if  those  munitions  are  intended  for  India  or 
Persia,  if  they  are  the   property  of   British,  Persian,  or 
Muscat  subjects.     We   have   also   given   permission  to 
those  vessels  of  war  to  search   Muscat  vessels  in  Indian 
and   Persian   waters   suspected   to  carry  monitions   for 
Indian   and   Persian   ports  and   to  confiscate  the  said 
munitions."      This     looks     as     if     the      confiscation 
was   to   be   by   the   British    men-of-war,     and   as   if 
the   legality    of  the  confiscation   ought   to  be  decided 
by   British  Courts    within   the   British    dominions,   as 
would  be  the  case  if  a  British  vessel  seized  and  sought  to 
confiscate  munitions  intended  for  those  at  war  with  Groat 
Britain  even  though  the  seizure  took   place   in   foreign 
territorial  waters  with  the  assent  of  the  foreign  Power. 
It, may  be  that  the  proper  inference  is   that   the  seizure 
was  on  behalf  of  the  Muscat  Government,    and   that    a 
confiscation,  if  adjudged,  would  have  had  to  be   to  the 
Sultan  and  not  to  the  British   Government   as  captors, 
but  there  is  certainly  no   express   adjudication    to   this 
effect  ;  and  on  the  evidence  it  looks  as  if  the   ammnni- 
tion  might  still  be  in  the  hands  of  the  British   Resident 
who     gave     the    receipt    to    Captain    Carr,    the    de- 
fendant.     For    the    foregoing    reasons    we    are     not 
satisfied   that   the  document  issued  by  the  Muscat  Court 
was  an  adjudication   by   a  Court  of  justice  determining 
the  iUUue  or  ordering   the   disposition   of   goods  seised 
within  Muscat  territory  ;  snd  we  wish  to  add  that,  even 
if  we  were  so  satisfied,  we  should   hesitate  to  hold  that 
our   Courts   ought   to   give  effect  to  a  judgment  as  to 
which  there  is  no  evidence  of  any  public   notice   of  the 
intention   to    hold   the   inquiry   which   resulted  in  the 
judgment.      But,    quite     apart     from     any     replica- 
tion    impeaching     the     judgment   as  against    natural 
justice,    the   onus   of   proving     which     would    be   on 
the     plaintiffs,    there     seems     to     be     no     judgment 
in  rem— first,  because  there   is  no   sufficient  proof  that 
the  docoment   issued   by   the   so-called   High  Court  of 
Muscat  was  the  act  of  a  Cojort  having  judicial  functions 
or  acting   judicially  ;    secondly,  because   the   so-called 
judgment  does  not  include   sny   condemnation  or  other 
finding   affecting   the   status   of   the   goods   seized   or 
the     title     thereto     or     disposition     thereof     by   an 
order     for     sale     or     transfer     to     a     purchaser  or 
otherwise,    but   only     declares    the    seizure   to   have 
been    lawful    as    being    in    accordance    with   the  per- 
mission given   by   the    Sultan   to   British  men-of-war. 
There  is  no    confiscation   validated   at   the  instance  of 
either  the   Sultan   or  the   captors.     As  to  the  second 
point  of   law^that,  in  order  to   maintain   an   action  in 
the  Courts  of  this  country  for  a  tort  conmiitted  abroad, 
the  act  complained  of  must  be  an  act  which  is  wrongful, 
i.e.,  an   actionable    wrong,  by  the   law  of   the  country 
where  it  was   conunitted   and   also   by  the   law  of  this 
country,  and   that   it  is  established   in  the  present  case 
that  the  act  complained  of   Vy  the  plaintiffs  was   not  at 
the  date  of  the  issue   of   the  writ  in  this   action  in  this 
country   wrongful,   or  at   all   events   did   not   consti- 
tute an  actionable  wrong,  in  theCoortsof  Muscat — there 
is  no  dispnte  as  to  the  principle,  only  as  to  the  applica- 
tion of  it.    We  know  that  by  the  law  of  Muscat  at  the 
time   when  the  plaintiffs  were  deprived  of  their  goods 
by  the  defendant,  the  seizure  could  not  be  justified,  and 
was  therefore  unlawful  ;    for  the  only  seizure  which  was 
then  lawful,  if  any,  was  that  of  munitions  of  war  sent 


Digitized  by 


Google 


Vol.  xvi. 


The  Times  Law  Reports. 


409 


to  IndU  or  PenU,  which  tbeso  gooUa  were  not.  Where 
U  the  proof  that  this  tmlawfol  seizure  sabtequently  be- 
came lawful  by  the  law  of  MiMcat  ?  There  is  no  judgment 
in  rem.  There  is  no  evidence  of  the  law  of  Muscat  beyond 
fhe  certificate  of  Lord  Salisbury  that  Muscat  is  an  inde- 
pendent Stat«,  and  that  the  Sultan  is  the  sovereign  ruler 
thereof  ;  so  that  for  proof  that  the  wrong  complained 
of  has  ceased  to  be  an  actionable  wrong,  the  onus  of 
which  is  on  the  defendant,  the  defence  can  only  rely  on 
the  document  of  April  15  fiua  the  fact  that  the  Shltan 
is  a  sovereign  ruler,  whatever  that  may  mean.  There 
aro  two  suggestions  which  have  been  made  in  argu- 
ment to  support  the  proposition  that  the  document 
of  April  15  has  legalised  that  which  was  unlawful 
when  done,  and  so  divested  it  of  its  tortious  character 
at  to  afford  immunity  to  the  wrong<loer  in  respect  of 
it.  First,  it  is  said  that  the  document  of  April  15  is 
legblation  by  an  autocratic,  absolute  Sovereign.  There 
is  no  evidence  to  support  this  proposition  and,  even  if 
there  could  be  soeh  legislation  according  to  the  law  of 
Muscat,  what  is  the  suggested  character  of  the  legitla- 
tioB  P  It  does  not  purport  to  alter  the  law.  It  is 
not  an  act  of  indemnity,  because  it  assumes  that 
the  seizure  which  it  declares  to  be  lawful  does  not 
require  an  act  of  indemnity.  In  short,  it  is  raanit'e^  it 
is  not  legislation  legalizing  a  past  wrongful  act.  Then 
it  is  suggested  that,  if  the  document  of  April  15  is  not 
legislation,  it  is  an  act  of  State  ratifying  the  seizure, 
which  was  in  excess  of  authority  when  it  was  made,  and 
that  therefore  the  seizure  would  not  be  actionable  in  the 
Courts  of  Muscat  aceordinfl^  to  the  principle  of  the 
decision  in  '*  Buron  v.  Denman  "  (2  Bzcfa.,  167). 
Now,  assuming  that  without  evidence  we  ought  to  take 
it  for  granted  that  the  law  of  Muscat  recognizes 
the  principle  of  **  Buron  v.  Denman,"  yet  how  can  that 
principle  be  applied  to  these  facts  ?  The  document  of 
April  15  recites  or  finds  that  the  munitions  were  seised 
by  a  British  man-of-war,  and  that  the  seisure  was  in 
accordance  with  the  permission  given  to  British  men-of- 
war  at  the  requcKst  of  the  British  and  Persian 
Governments.  It  seems,  therefore,  that  the  act 
done  did  net  purport  to  be  done  on  behalf  of  the 
Sultan,  but  only  by  his  permission.  We  do  not  think 
that  such  an  act,  even  though  coupled  with  subsequent 
approval  by  the  Sultan,  falls  within  the  principle  of 
**  Buron  v.  Denman,"  and  can  be  treated  as  an  act  of 
State.  The  seizure  was  not,  in  fact,  made  onder  cir- 
cumstances falling  within  the  terms  of  the  proclamation 
of  January  13  ;  and,  even  if  it  had  been,  it  ought  not 
to  be  assumed  that  the  law  of  Muscat  is  different  from 
our  own  law  as  laid  down  in  '*  Walker  v.  Baird  " 
([1892]  A.C.,  491).  The  permission  was  not,  nor  was 
the  seisure  thereunder,  an  act  of  war  or  reprisal  or 
embargo  or  a  preliminary  of  war.  It  was  something 
done  by  permission  of  the  Sultan  for  the  pur- 
pose of  carrying  out  an  agreement  made  by 
the  Sultan  with  a  foreign  Government.  The 
second  point  of  defence,  in  *our  judgment,  also 
fails.  It  only  remains  to  deal  with  a  point  based  on 
inferences  of  fact  drawn  by  Mr.  Justice  Grantham.  The 
learned  Judge  says  : — '*  In  my  opinion  the  plaintiffs 
have  failed  to  prove  that  no  notice  was  given  to  them, 
or  that  they  had  no  cpportonity  of  appearing  before  the 
Court,  though  they  had  every  opportunity  of  doing  so 
(that  is,  of  giving  such  proof),  and  as  the  jury  were 
unable  to  answer  the  question  definitely,  we  most  look 
to  admitted  facts  to  see  whether  or  not  the  plaintiffs  had 
proved  any  preemption  of  want  of  notice  or  know- 
ledge that  the  Court  would  sit  or  waa  sitting.  The 
plaintiffs  themselves  are  silent  on  the  matter."  What 
the  learned  Judge  means  by  this  statement  is  not  quite 
clear.  He  had  asked  the  jury  this  question— Had  the 
plaintiffs  an  opportunity  of  appearing  and  being  heard 
in  the   proceedings  at   Muscat ;    had   they  any  notice 


of  such  proceedings,  and  had  the  public  any 
notice  of  such  proceedings  ?  The  answer  of  the  jury 
was  that  *'  no  evidence  has  been  given  before 
your  '  Lordship  that  the  Court  of  Muscat  noti- 
fied the  plaintiffs  of  the  proceedings."  Mr.  D.  £. 
Dkarwar,  a  partner  in  the  plaintiffs'  firm,  was  called  as 
a  witness,  and  states  in  answer  158  that  he  had  no 
notice  of  any  proceedings  in  Court  ;  and  Mr.  Charles 
Times,  the  London  partner  of  the  firm,  in  answer  to 
question  740,  **  Had  you  any  notice  at  all  of  any  legal 
proceedings  at  Muscat?"  answered,  **  No  :  none 
whatever."  The  learned  Judge  goes  on  to  suggest 
that  notice  might  have  been  given  to  the  plaintiffs* 
agent  at  Muscat,  Daraodhar  Dharamsey,  or  to  the 
ship's  agents,  Messrs.  Towel!  and  Co.  ;  but  this  was 
not  suggested  to  the  plaintiffs  in  cross-examination, 
when  they  stated  that  they  had  no  notice  whatever  of 
the  proceedings.  Then  the  learned  Judge  refers  to  a 
letter  of  April  9,  1898,  of  Damodhar  Dharamsey  to  the 
plaintiffs,  but  it  seems  to  me  that  in  the  passage  of  the 
letter  referred  to  he  only  says  that  the  British  Resi- 
dent had  pressed  the  Sultan  to  hold  a  meeting  in 
his  own  palace  and  declare  that  the  '*  confisca- 
tion "  of  Baluchistan  cargo  was  done  by  his 
order  and  wishes,  *'  to  which  I  am  told  that  the 
Sultan  did  not  agree,  so  the  British  itgents  are 
not  on  good  terms  with  him,  and  they  did  not  give 
him  his  monthly  subsidy."  This  letter  does  not  seem 
to  me  to  be  any  evidenoe  that  the  plaintiffs'  agent  at 
Muscat  had  any  notice  that  a  judicial  proceeding  was 
going  to  be  held,  or  even  that  a  meeting  in  the  palace 
was  going  to  be  held.  On  the  contrary  it  seems  rather 
notioe  that  the  Sultan  had  refused,  and  there  is  no 
evidence  of  the  scope  of  the  agency.  If  it  were  proved 
that  the  proceeding  which  took  place  was  a  judicial 
proceeding,  the  onus  would  bs  on  the  plaintiffs  to  show 
that  they  had  no  notioe  or  knowledge,  but  the 
answer  of  the  plaintiffs  denying  that  they  had 
notioe  does  not  seem  to  me  to  be  limited  to  a  denial 
that  they  had  formal  notice,  and  I  think  it  was  on  the 
defendants  to  suggest  on  cross-examination  that  the 
plaintiffs  had  notice  by  knowledge,  either  person- 
ally or  through  their  agents ;  but  the  point  is 
of  no  great  importance  as,  in  our  judgment, 
there  was  no  judgment  in  rem,  and  admittedly 
there  were  no  proceedings  in  personam.  The  learned 
Judge  further  finds  that  the  plaintiffs  wilfully  or 
deliberately  abstained  from  raising  any  objection  to  the 
seizure  at  Muscat«  and  cannot,  therefore,  now  contend 
that  the  seizure  was  illegal  or  that  the  judgment  was 
contrary  to  natural  justice,  and  says  that  if  any 
authority  for  such  finding  were  necessary  ••  Cornish  v. 
Abingdon  "  (4  H.  and  X.,  549),  and  other  cases  of  a 
similar  class  will  be  ample  justification  for  so  finding. 
Now  the  decision  in  **  Cornish  v.  Abingdon  "  was 
based  upon  the  principle  that  when  a  person  by  a  repre- 
sentation by  words  or  conduct  induces  another  to  alter 
his  position  he  cannot  afterwards  deny  the  truth  of  the 
reiiresentation.  It  is  not  easy  to  see  how  the  fact  that 
the  plaintiffs  wilfully  or  deliberately  abstained  from 
raising  any  objection  to  the  seizure  at  Muscat 
could,  even  if  proved  (which,  in  our  opinion,  it 
was  not)  be  said  to  have  induced  the  defendant  to 
alter  his  position  or  the  Court  of  Muscat  to  have 
altered  its  position.  There  is  no  evidence  that  the 
plaintiffs  or  their  agents  were  present  at  the  time  of 
the  seizure,  and  the  condition  of  the  port-marks,  of  the 
bills  of  lading,  or  the  ship's  manifest,  can  hardly 
amount  to  a  representation  that  the  goods  were  going 
to  a  Persian  or  Indian  port  via  Muscat,  although  it 
may  have  been  reasonable,  as  the  jury  say  it  was,  to 
believe  that  the  goods  when  they  arrived  at  Muscat 
were  intended  for  a  Pemian  or  Indian  port.  The  appeal 
must  be  allowed,  and  judgment  entered  for   the   plain- 
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tiffs.    The  inquiry  as  to  damages  we    believe    has   been 
arranged. 

[Solicitors— HoUams,  Sons,  Coward,  and  Hawksley, 
for  the  plaintiffs  ;  The  Solicitor  to  the  Treasury,  for 
the  defendant.] 


Court  of  Appeal  (A.  L.  Smith,  Vaaghan  ) 
Williams,  and  Romer,  L.J  J.)         i 


1900. 
2fay25. 

HOQARTH  AND  CO.   ▼.   WALKEB.* 

Insurance — Marine— Time  policy — Los.s,  whether 
covered. 

The  dunnage  mats  and  separation  cloths  of  a 
grain  ship  held  to  be  part  of  her  **  furniture  " 
within  the  meaning  of  a  policy. 

Decision  of  Bigham,  J.  (15  The  Times  L.R., 
467),  affirmed. 

This  was  an  appeal  by  the  defendant  from  the 
judgment  of  Mr.  Justice  Bigham,  reported  15 
The  Times  L.R.,  467  ;  [1899]  2  Q.B.,  401. 
The  plaintiffs  were  the  owners  of  the  steamship 
Felbridge,  and  the  defendant  was  an  underwriter.  The 
action  was  brought  to  recover  a  loss  under  a  time  policy 
of  marine  insurance,  in  the  ordinary  Lloyd's  form,  for 
12  months,  '*  at  all  times,  in  all  places,  and  on  all 
occasions,  services,  and  trades,  whatever  and  whereso- 
ever," on  the  •*  body,  tackle,  apparel,  ordnance, 
munitions,  artillery,  boats,  and  other  furniture  of  and 
in  the  good  ship  or  vessel  "  Felbridge.  The  question 
was  whether  the  policy  covered  a  loss  of  dunnage  mats 
and  separation  cloths,  the  property  of  the  plaintiffs, 
which  were  used  in  oonnexion  with  the  carriage  of  graiiv 
cargoes,  the  Felbridge  being  usually  engaged  in  the  grain 
tHide.  It  was  the  custom  for  ships  engaged  in  the 
Black  Bea  grain  trade  to  carry  dunnage  matA  and  separa- 
tion cloths,  the  mats  being  placed  underneath  the  grain, 
and  the  cloths  being  used  to  separate  the  different 
parcels  in  which  the  grain  was  usually  shipped  by  the 
different  shippers.  In  the  American  grain  trade  separa- 
tion cloths  were  never  used,  as  the  grain  was  always 
shipped  in  one  parcel,  and  wooden  batt«ns  were  used 
instead  of  dunnage  mats.  During  the  currency  of  the 
policy  the  Felbridge  was  on  a  voyage  from  America 
with  a  cargo  of  grain,  and  the  mats  and  cloths  were 
not  in  use,  being  stowed  away  in  the  forepeak.  The 
dunnage  mats  and  sepieiration  cloths  having  been 
damaged  on  the  voyage  by  a  peril  of  the  sea,  the 
underwriters  contended  that  they  were  not  liable  under 
the  policy.  Mr.  Justice  Bigham  held  that  the  loss  was 
covered  by  the  policy,  and  he  gave  judgment  for  the 
plaintiffs. 

Mr.  J.  A.  Hamilton*  (Mr.  Joseph  Walton,  Q.C., 
with  him), for  the  defendant,contended  that  the  dunnage 
mats  and  separation  cloths  were  cot  part  of  the  ship  as 
a  ship,  but  were  used  solely  for  the  convenience  of  the 
shippers  of  the  cargo  to  separate  the  different  parcels  of 
the  cargo.  The  absence  of  them  would  not  make  the 
ship  unsea worthy.  The  mats  and  cloths  were  not 
covered  by  the  policy  on  ship  and  furniture.  **  Hoskins 
V.  Pickersgill  "  (3  Uoug.,  222)  ;  **  Robertson  v. 
Ewer  "  (1  T.R.,  127)  ;  **  Brough  v.  Whitmore  " 
(4  T.R.,  206)  :  **  Hill  v.  Patten  "  (8  East,  373)  : 
•*  Gale  v.  Laurie  *'  (5  B.  and  C,  156)  were  referred 
to. 

Mr.  Rufus  Isaacs,  Q.C.,  and  Mr.  Montague  Lush,  for 
the  plaintiffs,  were  not  called  upon. 

'j'he  Court  dismi8fe<l  the  appeal. 

Ix»RD  Justice  A.  L.  Smith  said  that,  in  his  opinion, 
the  learned  Judge  was  right.  The  policy  covered  as 
wl«le  a  power  of  trading  as  possible.  ITiere  was  evidence 
that  in  the    Black    Sea    grain    trade  dunnage  mats  and 

*Reported  bj  W.  F.  Barrv.  Eaq.,  Barrl8ter-at-L«w. 


separation  cloths  were  always  required.  They  were 
necessary  for  the  trade  upon  which  the  ship  was  entitled 
to  go.  They  therefore  formed  part  of  the  furniture  of 
the  ship.  The  learned  Judge  had  said  that  he  could 
see  no  distinction  between  the  dunnage  mats  and  separa- 
tion cloths  and  movable  bulkheads,  which,  it  was 
admitted,  would  form  part  of  the  ship's  furniture.  In 
his  (the  Lord  Justice's)  opinion,  the  learned  Judge  was 
right. 

Lord  Justice  Vaughan  Williams  agreed. 

Lord  Justice  Romer  agreed.  In  his  opinion,  such 
a  time  policy  as  they  had  in  the  present  case  included 
fittings  and  things  in  the  nature  of  fittings,  though 
not  fixed,  provided  by  the  shipowner  for  the  purposes 
of  the  ship,  and  reasonably  necessary  to  carry  the 
ordinary  kind  of  cargo  for  the  ship,  even  though  they 
were  not  actually  in  use  at  the  time  when  the  loss 
occurred, 

[Solicitors— Botterell  and  Roche,  for  Vaughan  and 
Roche,  Cardiff,  for  the  plaintiffs  ;  Waltons,  Johnson, 
Bubb,  and  Whatton,  for  the  defendant.] 


Chan.  Piv.       )  1900. 

(FarweU,  J.)     \  May  25. 

KIXG  V.  SMITH  AND  FBICKER.* 

Mortgage — Validity — Fraud  by  solicitor — Signa- 
ture fraudulently  obtained — Estoppel. 


This  action  raised  the  question  as  to  which  of  two 
innocent  parlies  should  suffer  for  the  fraud  of  a  third. 

Mr.  Hugo  Voung,  Q.C.,  and  Mr.  Johnston  Edwards 
appeared  for  the  plaintiff  ;  and  Mr.  Hughes,  Q.C.,  and 
Mr.  George  Henderson  for  the  defendants. 

The  plaintiff,  Joseph  King,  before  the  year  1894,  had 
frequently  employed  one  Vincent  Joseph  Eldred,  of  the 
firm  of  Eldred  and  Bignold,  solicitors,  to  act  for  him  in 
the  purchase  of  small  properties.  Tlie  plaintiff  is  not  a 
man  of  much  education,  and  be  gave  evidence  to  the 
effect  that  he  bad  been  in  the  habit  of  signing  such 
documents  as  Eldred  put  before  him  without  inquiry. 
in  April,  1894,  Eldred  induced  the  plaintiff  to  execute 
an  indenture  purporting  to  be  mada  between  the  plaintiff 
of  the  one  part  and  the  defendants  of  the  other  part 
and  to  be  a  mortgage  of  a  piece  of  land  belonging  to 
the  plaintiff,  to  secure  the  sum  of  £300  and  interest 
thereon  at  5  per  cent,  per  annum.  The  plaintiff  alleged 
that  he  did  not  know  that  the  indenture  was  a  mortgage 
and  that  he  nevet  intended  to  mortgage  the  said  piece 
of  land.  The  defendants,  who  invested  the  £800  as 
trustees,  paid  the  sum  by  cheque  to  Eldred  on  the  day 
that  the  deed  was  executed.  Eldred  cashed  the  cheque 
on  the  same  day  and  kept  the  money  for  his  own  pur- 
poses and  never  furnished  any  account  to  tJie  plaintiff. 
The  plaintiff  now  claimed  a  declaration  that  the  inden- 
ture of  mortgage  was  void  and  ought  to  be  set  aside, 
and  delivery  of  the  title  deeds  of  the  property  by  the 
defendants. 

Mr.  Young  argued,  first,  that  the  deed  was  not  valid, 
because  it  was  obtained  by  fraud.  In  the  second  place, 
though  Eldred  had  previously  acted  as  solicitor  for  the 
plaintiff,  he  was  not  the  plaintiff's  solicitor  in  this 
particular  transaction,  because  thd  plaintiff  had  not 
instructed  him  to  mortgage  the  property,  and  conse- 
quently he  had  no  authority  to  receive  payment  on  the 
plaintiff's  behalf.  Lastly,  the  money  was  made  by 
cheque,  and  that  was  not  a  good  payment. 

Mr.  Hughes,  on  the  question  of  validity  of  the  deed, 
referred  to  "  Hunter  v.  Walters  "  (7  Ch.,  75).  There 
was  a  receipt  for  the  consideration  money  in  the  body 
of  the  deed,  and  that  was  a  sufficient  discharge  by 
virtue    of    section    54    of    the  Conveyancing  Act,  1881. 

*Reported  bj  W.  H.  Porter,  E«i..  Barriiter-at-Law. 
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Moreover,  the  defendants  were  protected  by  section  56 
of  the  same  Act,  which  provided  that  "  where  a  solicitor 
produces  a  deed  having  in  the  body  thereof  ...  a 
receipt  for  consideration  money  .  .  .  the  deed  being 
ezecnted  ...  by  the  person  entitled  to  give  a 
receipt  for  that  consideration,  the  deed  shall  b6  su£Bcient 
authority  to  the  person  liable  to  pay  or  give  the  same 
for  his  paying  or  giving  the  same  to  the  solicitor,  with- 
out the  solicitor  producing  any  separate  or  other 
direction  or  authority  in  that  behalf  from  the  person 
who  executed  or  signed  the  deed  or  receipt." 

Hb.  Justics  Fab  well,  in  giving  judgment,  said  that 
it  was  one  of  those  unfortunate  cases  where  one  or 
other  of  two  innocent  parties  had  to  suffer  for  the  fhiud 
of  A  third,  but  he  could  not  allow  his  sympathies  to 
interfere  with  the  operation  of  the  law.  The  plaintiff 
had  for  many  years  emp/loyed  Eldred  both  as  his  solicitor 
and  as  a  sort  of  banker.  He  used  to  deposit  sums  of 
money  with  him,  on  which  ^Idred  allowed  him  10  per 
cent.  The  plaintiff  was  also  in  the  habit  of  buying  small 
properties  and  leaving  Eldred  to  pay  the  purchase-money, 
whicH  was  secured  by  promissory  notes.  It  was  clear 
that  the  plaintiff  trusted  Eldred  implicitly  and  signed 
whatever  he  told  him  to  sign.  The  plaintiff  never  read 
deeds  and  did  not  understand  anything  about  them.  In 
1894  the  defendant  Bmith,  who  had  known  Eldred  for 
some  time,  was  told  by  him  that  he  knew  of  a  good 
mortgage,  and  he  and  the  other  defendants  agreed  to 
advance  £800  on  the  security*  A  mortgage  was  prepared 
and  executed  by  the  plaintiff  without  any  knowledge  of 
its  contents,  and  the  deed  was  produced  to  Smith 
containing  a  receipt  for  the  consideration  money  in  the 
body  of  it.  The  money  was  paid  by  cheque  and  kept 
by  Eldred.  Now  it  was  argued  that  the  deed  was 
invalid  because  it  was  obtained  by  fraud.  On  that 
point  he  took  the  law  as  laid  down  by  Lord  Justice 
Hellish  in  **  Hunter  v.  Walters,"  at  page  86  :— 
**  Now,  I  am  of  opinion  that  there  is  evidence  that 
both  Hunter  and  Darnell  were  induced  by  the  fraud  of 
Walters  to  execute  that  deed,  but  the  mere  circumstance 
that  they  were  induced  to  execute  it  by  fraud  does  not 
make  it  a  void  deed  in  point  of  law  ' '  ;  and  at  page 
88  : — '*  Where  a  man  knows  that  he  is  conveying  or 
doing  something  with  his  estate,  but  does  not  ask  what 
is  the  precise  effect  of  the  deed,  because  he  is  told  it  is 
a  mere  form  and  has  such  confidence  in  his  solicitor  as 
to  execute  the  deed  in  ignorance,  then,  in  my  opinion, 
a  deed  so  executed,  although  it  may  be  voidable  upon 
the  ground  of  fraud,  is  not  a  void  deed."  While  he 
accepted  the  plaintiff's  statement  that  he  never  in- 
tended to  mortgage  the  property,  still  the  plaintiff 
knew  that  he  was  doing  something  with  his  property, 
and  consequ(>ntly  be  must  hold  in  the  circumstances  that 
the  deed  was  valid  as  against  the  plaintiff.  The  plaintiff 
had  absolute  oonfldeuce  in  Eldred,  and  had,  at  his 
request  and  without  inquiry,  previously  execute<l  deeds 
dealing  with  his  property.  Ill  en  section  56  of  the  Con- 
veyancing Act  had  to  be  cotisidered,  and  it  had  been 
argued  that  Eldred  had  no  authority  to  receive  the 
money  from  the  defendants.  That  Act  contained  pro- 
visions for  the  convenience  of  business,  and  gave  a 
statutory  power  to  solicitors  in  certain  cases  to  give  a 
good  discharge .  He  need  not  determine  what  was  the 
precise  meaning  of  *'  a  solicitor."  It  was  sufficient  for 
him  to  say  that,  in  bis  opinion,  the  plaintiff  was 
estopped  by  the  same  circumstances  as  rendered' the 
deed  valid  from  denying  that  Eldred  had  authority  to 
receive  the  money.  The  plaintiff  could  not  be  heard  to 
say  that  it  was  not  his  solicitor  who  produced  the  deed 
duly  executed.  Then  it  had  been  argued  that  the  pay- 
ment by  cheque  was  not  a  good  payment.  But  the 
cheque  was  cashed  on  the  same  da^,  and,  as  the  law 
made  no  distinction  between  hours  of  the  same  day,  it 
was  enough  that   the   money  was  paid  on  the  same  day 


as  the  deed  was  produced  to  the"^  defendants.  The 
plaintiff,  therefore,  failed  in  his  action,  and  he  must 
order  him  to  pay  the  costs,  the  defendants  being 
trustees. 

[Solicitors— Cioldberg,  Barrett,  and  Newall,  for 
A.  J.  O'Connor,  Birmingham,  for  the  plaintiff  ;  Sher- 
wood and  Balls,  for  the  defendants.] 


Q.B.  Div.  (Darling  and) 
Bucknill,  JJ.)  i 


1900. 
May  25. 

MABK£T  ASl)  ANOTHEB  V.  TOLWOBTH   JOINT    HOSPITAL 
DISTBICT    BOABD.» 

Limitation  of  Actions— -Public  Authorities  Pro- 
tection Act,  1893,  sec.  1— Action  to  be  com- 
menced within  six  months. 


This  case  came  before  the  Court  on  a  point  of  law 
raised  on  the  pleadings.  The  action  was  brought  under 
Lord  Campbeirs  Act  by  the  widow  and  child  of  a  man 
who  died  while  under  treatment  at  the  Tol worth  Joint 
Hospital,  of  which  the  defendants  had  the  management 
and  control,  to  recover  damages  on  the  ground  that  the 
man 's  death  >vas  cause<l  by  the  negligence  of  one  of  the 
nurses  employed  at  the  hospital.  It  appeared  that  the 
deceased,  William  Markey,  was  admitted  into  the  Tol- 
worth  Joint  Hospital  on  October  27, 1898.  On  October  31 
following  he  died,  in  consequence,  as  it  was  alleged,  of 
the  negligence  of  a  nurse  in  administering  to  him  an 
overdose  of  opium.  The  action  was  commenced  on 
May  19,  1890,  more  than  six  months,  therefore,  after 
the  death  of  the  deceased.  Section  1  of  the  Public 
Authorities  Protection  Act,  1893  (66  and  67  Vict.,  c. 
61),  provides  as  follows  r — **Where  after  the  commence- 
ment of  this  Act  any  action,  prosecution,  or  other  pro- 
ceeding is  commenced  in  the  United  Kingdom  against 
any  person  for  any  act  done  in  pursuance,  or  execution, 
or  intended  executicn  of  any  Act  of  Parliament,  or  of 
any  public  duty  or  authority,  or  in  respect  of  any 
alleged  neglect  or  default  in  the  execution  of  such  Act, 
duty,  or  authority,  the  following  provisions  shall  have 
effect  : — (rt)  The  action,  prosecution,  or  proceeding 
shall  not  lie  or  be  instituted  unless  it  is  commenced 
within  six  months  next  after  the  act,  neglect,  ur 
default  complained  of,  or,  in  case  of  a  continuance  of 
injury  or  damage,  within  six  months  next  after  the 
ceasing  thereof.  ..."  The  defendants  are  a  body 
constituted  by  virtue  of  the  Local  Government  Board 
Provisional  Orders  Act,  1898  (61  and  62  Vict.,  c. 
LXXXII.),  for  the  purpose  of  the  provision,  mainten- 
ance, and  management  of  the  Tolworth  Hospital  for  the 
use  of  the  inhabitants  of  six  districts  t\  i  metl  1  y  the 
same  Act  into  a  united  district.  It  was  iulinitteil  that 
the  defendants  were  a  public  authority  and  that  the 
alleged  act  of  negligence  was  done  by  them  in  the  execu- 
tion of  the  above-mentioned  Act  of  Parliament. 

Mr.  WiLBEBFOBCE,  ou  behalf  of  the  defendants, 
contended  that  they  were  entitled  to  judgment  on  the 
ground  that  the  action  was  barred  by  the  Public 
Authorities  Protection  Act. 

Mr.  F.  Watt,  with  whom  was  Mr.  F.  J.  Coltman, 
jun.,  on  behalt  of  the  plaintiffs,  contended  that  the 
injury  or  damage  suffered  by  the  plaintiffs  was  their 
cause  of  action,  that  that  injury  or  damage  did  not  arise 
untU  after  the  death  of  the  deceased,  when  they  began 
to  feel  the  deprivation  of  the  subsistence  they  formerly 
derived  from  him,  and  that  it  continued  so  long  as  they 
were  so  deprived,  and  he  argued  that  this  was.  there- 
fore, a  case  of  ^*  a  continuance  of  injury  or  damage  " 
within  the  Public  Authurities  Protection  Act,  and  that 
the  time  of   limitation   prescribed   by    the  Act  bad  not 


'Reported  bj  C.  G.  Wilbraram,  Esq.,  Banriitar-at-Lav. 
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yet  begun  to  ruD.  He  cited  **  Darley  Main  Golliety 
Co.  ▼.  Mitchell  "  (11  App.Cas.,  127)  and  **  Crumbie  ▼. 
Wallsend  Local  Board"  ([1891]  1  Q.B.,  503)  in  sup- 
port of  the  proposition.  He  also  contended  that, inasmuch 
as  Lord  Campbell's  Act  had  itself  provided  a  period  of 
limitation  of  actions— namely,  one  year—the  later  Act 
should  not  be  conttmed  as  interfering  within  that  period 
of  limitation,  there  being  no  express  words  repealing  the 
provision  of  (be  earlier  Act.  He  cited  ^*  Seward  v. 
Vera  Cnus  '*  (10  App.Cas.,  68). 
The  CouBT  gave  judgment  for  the  defendants. 

Mb.  Justice  Dabling  said  that  if  the  argument  of 
the  learned  counsel  for  the  plaintiffs  were  pressed  to  ita 
logical  oonclusion  they  would  be  bound  to  hold  that 
the  right  of  action  continued  until  six  months  after  the 
death  of  the  widow  or  other  relative  of  the  deceased. 
It  did  not  appear  to  him  that  the  words  on  which  the 
learned  counsel  relied  applied  to  actions  under  Lord 
Campbell's  Act  at  alU  Lord  Campbell's  Act  contem- 
plated a  right  of  action  in  the  deceased  person,  and 
provided  that  as  he  was  dead  and  could  not  take  ad  van- 
tage  of  his  right  the  legal  remedy  should  be  trans- 
ferred to  certain  of  his  relatives.  There  could  be  no 
continuance  of  the  injury  or  damage  to  the  person  to 
whom  the  injury  was  done  because  he  was  dead,  and, 
the  injury  or  damage  in  respect  of  which  the  relatives 
had  a  remedy  under  the  Act  being  the  injury  of  the 
deceased,  the  time  from  which  the  six  months'  limita- 
tion must  be  calculated  must  be  the  date  of  the  injury 
—that  was  to  say,  in  this  case, either  the  date  when  the 
opium  was  administered  or  the  date  when  the  evil  effect 
of  it  oceurred.  Dealing  with  the  second  point  raised  on 
behalf  of  the  plaintiffs,  he  said  that  the  Public 
Authorities  Protection  Act  was  &m  Act  passed  in  favour 
of  certain  specified  persons  and  did  not  interfere  with 
the  period  of  limitation  provided  in  Lord  Campbell's 
Act,  except  in  regard  to  those  persons.  He  did  not, 
therefore,  agree  with  the  contention  of  the  plaintiffs' 
counsel  on  this  point  either. 

Mb.  Justick  Buckxill  gave  judgment  to  the  same 
effect. 

[Solicitors— John  W.  Sykes.  for  James  Edgell,  King- 
ston-on-Thames, for  the  defendants  ;  Thomas  Young, 
for  the  plaintiffs.] 


Court  of  Appeal  (A.  L.  Smith,  Vaughan  ) 
NVilliams,   and  Romer,  L.JJ.)         j 


1900. 
May  26. 


HOLMES  V.  GBEAT  NOBTHEBN  BAIL  WAY  COMPANY.* 

Master  and  Servant — Master's  liability  to  ser- 
vant— ^Workmen's  Compensation  Act,  1897 — 
Accident  arising  '*out  of  and  in  the  course  of 
employment.** 


This  was  an  appeal  from  an  awanl  of  the  Judge  of  the 
Clerkcnwell  County  Court  in  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897.  The  applicant  for 
compensation  was  the  mother  of  a  workman  who  had 
died  in  consequence  of  accidental  injury  sustained  by 
him  in  the  course  of  his  employment. ,  The  deceased 
workman  was  an  en^ine-cleaiier  in  the  employment  of 
the  Great  Northern  Railway  Company,  and  up  to  Satur- 
day, November  4,  1899,  he  was  engaged  on  work  at 
King's-cross.  A  new  engine-shed  having  been  erected 
by  the  company  at  Homsey,  about  four  miles  from 
King's-cross,  the  deceased  was  directed  by  his  foreman 
to  go  there  on  the  following  Monday,  November  6,  for 
the  purpose  of  cleaning  the  engines  in  the  new  shed. 
No  particular  instructions    were  given   him  by  the  fore- 
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man  as  to  how  he  was  to  get  to  Homsey,  but,  as  he 
lived  near  King's-cross,  he  travelled  by  one  of  the 
company's  trains  from  there  to  Hornsey.  His  time  for 
beginning  work  was  6  a.m.,  and  he  arrived  at  Hornsey 
about  5  45  .a.m.  Not  knowmg  where  the  engine-shed 
wasy  he  went  in  a  wrong  direction,  but  on  inquiry  was 
shown  a  way  which  was  not  the  most  direct.  He,  how- 
ever, reached  the  engino-sbed  and  did  his  day's  work. 
It  did  not  appear  by  what  way  he  returned  home  that 
evening.  On  the  following  morning,  Tuesday,  Novem- 
ber 7,  he  and  some  other  men,  who  were  also  engine- 
cleaners,  proceeded  from  King's-cross  to  Hornsey  as 
before,  and  reached  the  latter  place  at  5  45.  None  of 
them  had  tickets,  and  it  did  not  appear  that  they  would 
be  expected  to  take  tickets,  and  in  fact  they  were  not 
asked  for  them.  On  arriving  at  Hornsey  the  deceased 
and  the  other  men  proceeded  to  cross  the  lines  of  rail- 
way in  front  of  the  engine,  which  was  then  blowing  off 
steam,  when  an  express  train  coming  from  Kmg's-cross 
on  the  main  line  caught  him  and  injured  him  so  much 
that  he  died  on  the  following  day.  It  appeared  that 
there  was  a  foot-bridge  across  the  lines,  and  also  a  sub- 
way, by  either  of  which  the  deceased  might  have  pro- 
ceeded to  the  other  side,  but  he  and  the  others  crossed 
the  lines  on  the  level,  as  being  the  shortest  way.  The 
sole  contention  raised  on  behalf  of  the  employers  was 
that  the  injury  to  the  deceased  did  not  arise  out  of 
and  in  the  course  of  his  employment*  and  the  case  of 
**  Holness  V.  Mackay  "  ([;899]  2  Q.B.,  319)  was  relied  oa 
to  show  that  the  employment  did  not  commenqe  until 
the  hour  of  actual  work  had  arrived  and  the  deceased 
wad  upon  that  part  of  the  employers'  premises  where 
such  work  was  to  be  performed.  The  County  Court 
Judge  was  of  opinion  that  the  accident  arose  oat  of  and 
in  the  course  of  the  deceased  man's  employment — vis.» 
whilst  he  was  carrying  out  the  orders  of  his  snperior 
officer  and  proceeding  to  the  particular  place  upon  his 
employers'  premises  where  he  was  directed  to  go.  He 
accordingly  made  an  award  in  favour  of  the  applicant 
for  £150.    The  employers  appealed. 

Mr.  Montague  Lush  and  Mr.  A.  Clutton  Bbock 
appeared  for  the  employers,  and  contended  that 
the  accident  did  not  arise  out  of  and  in  the 
course  of  the  deceased's  employment.  He  was  not 
crossing  the  line  for  purposes  of  his  masters.  He 
was  not  under  an  obligation  to  cross  the  line  at  all.  He 
selecteil  a  dangerous  route,  when  he  had  the  alternative 
of  two  safe  ones.  His  employment  did  not  begin  till 
he  reached  the  engine-shed.  He  might  have  gone  by 
any  train  he  liked.  While  he  was  travelling  by  train, 
and  until  he  reached  the  shed,  he  was  his  own  master, 
and  he  was  not  acting  as  the^servant  of  the  company  at  all. 

Mr.  W.  H.  Duckworth  appeared  for  the  applicant. 

The  CouBT,  without  calling  upon  counsel  for  Uie 
applicant,  dismissed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  the  only  qaestion 
the  Court  had  to  consider  was  w^hether  there  was  any 
evidence  to  support  the  conclusion  of  the  County  Court 
Judge  that  this  accident  arose  out  of  and  in  the  coarse 
of  the  deceased's  employment.  It  seemed  to  him  that 
there  was  an  implied  contract  between  the  masters  and 
the  man  that  if  he  would  get  into  a  train  at  King's- 
cross  they  would  take  him  by  their  line  to  his  work 
and  bring  him  back  again.  There  was  a  difference 
between  the  beginning  of  employment  and  the  beginning 
of  work.  In  his  opinion  the  employment  in  this  case 
began  at  King's-cross,  and  the  workman  was  in  the 
course  of  his!  employment  when  the  accident  happened. 
He  thought  that  the  jadgment  of  the  learned  County 
Court  Judge  was  quite  correct,  and  that  the  appeal 
ought  to  be  dismissed. 

LoBD  Justice  Vaughan  Williams  and  Lqbd 
Justice  Romeb  concurred. 
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Q.B.  Diy.  (Lord  RuraeU   of   Killowen, )  i^qq 

C.J.,  Lawranoe,    Wright,     Channell,  >•        vtir  9rt 
and  Backnill,  JJ.)  j         May  J6. 

BBGINA  Y.   MART  BAINES    AXD  OTHEIIS.* 

Criminal  Law— Receiving  stolen  goods— Husband 
and  wife — Separate  receiving  by  wife — Joint 
indictment — Conviction,  validity  of. 

This  was  a  case  stated  for  the  opinion  of  the  Court  for  the 
Consideration  of  Crown  Cases  Reserved  by  the  Deputy- 
Chairman  of  the  Liverpool  County  Quarter  Sessions,  ^s 
follows  : — (1)  The  prisoner,  Mary  Baines,  together  with 
Michael  Baines,  her  husband,  and  two  other  prisoners 
uamed  Godfrey  and  Toner,  were  tried  at  the  quarter 
sessions  holden  at  the  Sessions-house,  Islington,  Liver- 
pool, on  the  1 7th  day  of  April,  1900,  on  an  indict- 
ment charging  them  with  breaking  and  entering  a 
dwelling-house  at  Rainhill,  and  stealing  therein  a 
quantity  of  property  belonging  to  one  William  Holland 
Owen.  (2)  The  indictment  contained  a  second  count 
charging  all  of  the  said  pi'isoners  with  receiving  the 
property  set  out  in  the  first  count  of  the  indictment 
well  knowing  the  same  to  have  been  feloniously  stolen. 
(3)  The  prisoner  Toner  pleade:!  *•  Guilty  "  to  the 
first  count  contained  in  the  indictment  and  the  other 
prisoners  **  Not  guilty  *'  to  both  counts.  (4)  Evidence 
was  given  of  a  breaking  and  entering  of  the  premises 
described  in  th» indictment  on  the  22nd  day  of  January, 
1900,  and  of  property  to  the  value  of  £80  having  been 
stolen  therein.  (5)  Evidence  was  also  given  that  on  the 
6ih  day  of  February  the  prisoner  Toner,  who  is  the 
uncle  of  the  male  prisoner  Baines,  left  at  the  house  of 
the  said  prisoners  Michael  and  Mary  Baines  in  West- 
moreland-street, Rainhill,  in  the  county  of  Lancaster, 
some  of  the  property  referred  to  in  the  indictment — ^to 
wit,  a  silver  lamp  and  a  cigar  box  containing  broken 
silver,  and  that  the  said  silver  lamp  and  cigar  box  were 
given  to  the  prisoner  Mary  Baines  by  the  prisoner 
Toner.  (6)  It  was  further  proved  in  evidence  that  the 
detective,  Albert  Taylor,  who  made  a  search  of  the 
house,  followed  the  prisoner  Mary  Baines  to  a  house 
close  to  ;  that  she  went  into  this  second  house  and  came 
out  with  the  silver  lamp  referred  to  in  the  previous 
paragraph.  (7)  The  prisoner  Godfrey  was  acquitted, 
but  the  prisoners  Michael  and  Mary  Baines  were  con- 
victed of  feloniously  receiving  on  the  second  comit  of 
the  indictment,  and  a  sentence  of  three  months' 
imprisonment  was  passed  upon  each  of  them.  (8)  Counsel 
for  the  prisoner  Mary  B^nes  thereupon  submitted  on 
the  authority  of  '*  Reg.  v.  Archer  and  others  **  (IMood. 
C.C.,  p.  143)  that  the  conviction  was  bad,  inasmuch  as 
the  charge  being  a  joint  one  no  question  of  a  separate 
receiving  by  the  wife  (the  prisoner  Mary  Baines)  had 
been  left  to  the  jury.  (9)  The  point  raised  on  behalf 
of  the  prisoner  Mary  Baihes  was  argued  by  her  counsel, 
who  submitted  that  it  was  too  late  after  sentence  to 
core  the  previous  verdict  by  asking  the  jury  whether  the 
prisoner  Mary  Baines  was  guilty  of  a  separate  receiving. 
(10)  After  hearing  coansel  for  the  prosecution  the 
Deputy-Chairman  overruled  the  objection,  and  after 
reading  over  the  evidence  to  the  jury  asked  them 
whether  or  not  the  prisoner  Mary  Baines  was  guilty  of  a 
separate  receiving.  (11)  The  jury  found  that  Mary 
Baines  was  guilty  of  a  separate  repeiving,  and  her 
counsel  then  applied  for  a  case,  which  was  granted,  the 
prisoners  being  admitted  to  bail  pending  the  appeal. 
(18)  The  questions  for  the  opinion  of  the  Court  are — 
(t.)  whether  s  husband  and  wife  being  jointly  indicted 
for  receiving  stolen  goods  can  both  be  convicted, 
although  the  jury  found  a  separate  receiving  on  the  part 
of  the  wife  ;  {it.)  whether  the  Deputy-Chairman  under 
the   circumstances   of   this   case    was   acting  legally  in 
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putting  the  question  to  the  jury  as  to  the  separate 
receiving  at  that  stage  and  after  verdict. 

Mr.  V.  D'AiiCY  appeared  for  the  prosecution,  and 
submitted  that  the  oonviction  was  good.  He  cited 
*^  Reg.  V.  John  ''  (13  Cox,  100)  ;  '•  Reg.  v.  Cohen  " 
(11  Cox,  99)  ;  and  24  and  25  Vict.,  cap.  96,  s.  94. 

The  prisoner  Mary  Baines  was  not  represented. 

The  Court  upheld  the  conviction.         / 

The  LoED  Chief  Justice  of  England  (Lord  Russell 
of  Killowen),  in  the  course  of  his  judgment,  said  : — In 
this  case,  so  far  as  is  necessary  to  deal  with  it,  we  are 
concerned  with  that  portion  of  the  indictment  in  which 
Mary  Baines  and  her  husband  are  jointly  indicted  for 
receiving  the  goods  knowing  them  to  have  been  stolen. 
The  evidence  as  regards  the  husband  is  not  set  out  in 
the  case,  but  apparently  there  was  evidence  that  he  had 
received  a  portion  of  the  stolen  goods.  There  is  no 
reason  why  we  are  not  to  presume  that  the  Chairman 
rightly  directed  the  jury  ou  the  general  law,  but  the 
point  is  raised  that  he  did  not  specifically  put  to  them 
the  question  whether  there  was  a  separate  receiving  by 
tha  female  prisoner.  That  there  was  ample  evidence  of  a 
separate  receiving  by  her  cannot  be  doubted,  having  regard 
to  paragraphs  5  and  6  of  the  case.  There  is  no  question 
that  she  had  received  some  portion  of  the  stolen  pro- 
perty, and  that  she  was  not  then  acting  under  the 
in£uence  of  her  husband.  In  such  a  stat«  of  facts- the 
Judge  ought  to  tell  the  jury  that  the  mere  fact  of  the 
marital  relation  does  not  raise  any  presumption  of  the 
husband's  control.  Further,  even  if  the  husband  was 
in  the  neighbourhood  it  is  a  question  for  them  whether 
the  wife  was  taking  an  independent  part.  *'  Brown  v. 
Attorney-General  for  New  Zealand  "  ([1898J  A.C., 
234)  is  an  authority  for  that  proposition.  Any 
remaining  difficulty  as  to  whether  each  act  of  receiving 
is  to  be  regarded  as  a  separate  crime  is  removed  by 
sevtion  94  of  24  and  25  Vict.,  cap.  96.  Finally,  as  to 
the  second  question  it  is  enough  to  say  that  it  is  not 
necessary  to  consider  it  for  the  purposes  of  the  present 
case.  If  it  were,  I  should  hesitate  for  a  long  time 
before  I  could  arrive  at  the  conclusion  that  the  course 
taken  was  a  proper  one.  We  see  no  reasonable  cause 
to  doubt  that  the  prisoner  Maiy  Baines  was  properly 
convicted. 

Ms.  Justice  Lawbancb  concurred. 

Mb.  Justice  Wbight  said  :— I  am  of  the  same 
opinion.  I  only  wish  to  add  that  it  seems  likely  that 
the  Chairman  put  the  second  question  to  the  jury,  not 
as  part  of  the  procedure,  but  in  order  to  satisfy 
himself  whether  there  was  any  ground  for  reducing  the 
sentence. 

Mb.  Justice  Channell  and  Mb.  Justice  Bugknill 
concurred. 

Conviction  affirmed. 

[Solicitors— H.  B.  Clare,  Preston,  for  the  prosecu** 
tion.]  


4 


1900. 
May  28. 


House  of  Lords  (Lord  Halsbury ,  L.C. ,  ] 
Lords  Macnaghten,  Morris,  Davey, 
and  Brampton) 

WBDDEBBUBN  AND  OTHEBS  Y.  THE  DUKE  OF  ATHOLL 

AND  OTHEBS. 

THE  DUKE  OF  ATHOLL  AND  OTHEBS  V.  THE  OLOVEB 

INCOBPOBATION  OF  FEBTH  AND  OTHEBS.* 

Fishery — Salmon  fishing — Fixed  engine — "  Toot- 
and-haur'  nets — **Hang  nets.*' 
The  nse  of  *'  toot-and-haul  "  nets  and  hang  nets 
for  catching  salmon  on  the  river  Tay  held  illegal. 


The  same  counsel  appeared  in  both  appeals,  the 
appellants'  counsel  in  the  first  being  for  the  re- 
spondents    in    the   second,   and   vice  versa.    The  case 
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is  reported  in  36  Scottish  Law  Reporter,  481.  The 
appeal  was  from  a  decision  of  the  First  Division  (the 
Lord  President  and  Lords  Adam,  McLaren,  and 
Kinnear),  dated  March  3,  1899,  affirming  interlocutors 
of  Lord  Low,  dated  November  5,  1897,  and  of  Lord 
Stormonth  Darling,  dated  May  18,  1898.  In  the  first 
of  these  two  appeals  the  question  was  of  the  legality  of 
fishing  for  salmon  with  nets  known  as  **  toot  and  haul  " 
nets  or  other  nets  of  a  similar  kind.  In  the  second  it 
was  whether  it  is  lawful  to  fish  with  what  are  known  as 
hang  nets.  Their  Lordships  have  held  both  methods  to 
be  illegal.  They  are  described  in  the  judgment  of  Lord 
Brampton. 

The  counsel  were  the  Dean  of  Faculty  (Mr.  Asher, 
Q.C.),  Mr.  Dundas,  Q.C.,  and  Mr.  Blackburn  (all  of  the 
Scotch  Bar),  for  the  appellants  in  the  first  appeal  ;  and 
the  Lord  Advocate  (Mr.  Graham  Murray,  Q-C),  the 
Solicitor-General  for  Scotland  (Mr.  Dickson,  Q.C.), 
and  Mr.  C.  N.  Johnston  (of  the  Scotch  Bar),  for  the  re- 
spondents. 

The  IjORD  Chancellor.— In  both  these  cases  the 
question  is  whether  the  mode  of  catching  salmon  in  the 
Tay  pursued  by  those  who  are  described  in  the  two 
cases  as  fishing  is  a  mode  which  may  be  lawfully  pur- 
sued. I  am  of  opinion  that  both  modes  are  unlawful.  The 
case  known  as  the  "  Bermondsey  Boat  "  case  brought 
to  a  definite  issue  of  principle  what  is  or  is  not  lawful 
in  the  use  of  a  net,  and  I  think  the  distinction  may  be 
compendiously  stated  and  is  that  a  fixed  net  is  unktwful, 
while  a  net  used  by  a  fishermau  in  the  act  of  fishing  is 
lawful.  I  cannot  help  thinking  that  some  ingenious 
person  has  carefully  considered  the  exact  words 
used  by  Lord  West  bury  in  the  case  in  question 
and  has  sought  to  evade  the  pressure  of  his 
words  by  colourable  alteration  of  the  method  in 
which  the  net  is  treated,  but  qui  h(rret  in 
lUtra  hccret  in  cortice.  The  nets  in  both  these  cases 
Feem  to  me  to  be  fixed  engines.  The  mode  in  which 
they  operate  is  not  an  act  of  fishing  at  all.  It  is  a 
wall  of  net  suspended  across  the  stream,  not  to  operate 
to  catch  a  fish  in  the  ordinary  mode  in  which  a  net  is 
used,  but  fixed  and  operating  as  an  obstruction  through 
which  the  fish  attempts  to  get  and  entangles  itself  in 
its  efforts  and  so  is  caught.  This,  doubtless,  is  the  way 
when  herring  nets  in  some  places  are  put  into  the  sea, 
but  such  an  operation  is  not  to  my  mind  an  act  of  fish- 
ing at  all,  and  undoubtedly  by  the  mode  in  which  a 
succession  of  net^  is  osed  in  this  way  all  up  the  stream 
an  enormons  obstruction  to  the  ascent  of  the 
fish  is  created,  and  undoubtedly  this  is  one  of 
the  reasons  which  led  the  Scottish  Parliament  to  enact 
that  fixed  engines  were  unlawfnl.  Of  course  a  net,  how- 
ever used,  is  in  itself  an  obstruction,  bat  there  is  all 
the  difference  in  the  world  between  the  temporary  use 
of  a  net  in  the  act  of  catching  a  fish  and  what  I  have 
described  as  a  wall  of  net  remaining  and  intended  to 
remain  for  a  considerable  time  motionless,  and  in  that 
sense  fixed.  And  it  appears  to  me  that  by  a  long  line 
of  decisions  the  broad  distinction  has  been  insisted 
upon,  and,  to  my  mind,  unanswerably  concluded,  by  the 
judgment  in  **  Hay  v.  the  Lord  Provoit  of  Perth  *' 
(4  Maoq.,  535).  The  quality  which  Lord  Westbury 
attributed  to  the  mode  of  fishing  which  he  held  to  be 
lawful,  and  which  he  said  came  within  the  principle 
of  ordinary  net  or  coble  fishing,  was  that  it  was  a 
mode  of  fishing  which  exists  only  and  takes  the  fish 
only  while  the  net  is  kept  in  motion,  and  which 
preserves  all  the  distinctive  peculiarities  of  fishing  by 
net  and  coble— namely,  taking  a  grasp  of  a  portion  of 
the  river  daring  such  time  only  as  is  required  for  the 
boat  to  run  round  the  net.  And  Lord  Chelmsford  in 
the  same  case  described  the  decisions  which  had  been 
quoted  to  him  as  establishing  that  contrivances  for  the 
purpose  either  pf  preventing   the   fish    from   passing  up 


the  rirer  or  of  catching  them  by  fixed  nets  were  illegal. 
The  principle  is,  I  think,  established  also  by  the 
judgment  of  the  Lord  President  in  the  earlier  stages  of 
the  same  case.  One  passage  seems  to  me  to  put  the 
matter  very  clearly.  The  judgment  of  the  House  of 
Lords  is  quite  clear  as  to  the  stent  nets.  Then  in  the  case 
of  ''The  Duke  of  Queensberry  v.  the  Marquis  of  Annan- 
dale  ' '  it  was  fixed  nets  for  obstructing  the  passage  of  the 
fish  used  (as  the  judgment  states)  not  for  the  purpose 
of  catching  fish,  but  for  preventing  or  obstructing  them 
from  passing  up  the  river,  and  I  therefore  find  that  the 
methods  used  of  stenting  nets  across  the  river,  either 
reaching  altogether  from  side  to  side  or  overlapping 
each  oth^r  in  the  manner  mentioned  in  the  proof,  kc, 
are  illegal.  Fixed  nets  which  would  prevent  altogether 
the  passing  of  the  fish  I  hold  to  l^e  imlawful,  whether 
the  engine  be  a  fixed  net  or  fixed  stakes  stationary  in 
the  water.  In  the  case  of  **  Dirom  v.  Littles  '*  it  was 
a  hang  net  ;  in  the  Searle  case  it  was  a  stake  net  ;  in 
**  The  Duke  of  Atholl  v.  Wedderbum  "  it  was  toot 
nets  and  stake  nets  and  tent  nets  alleged  to  be  of  the 
nature  of  stake  nets.  Then  in  the  ca.se  of  **  Cunning- 
ham V.  Taylor  '*  it  was  a  dyke  erected  ;  in  the  case  of 
**  Mackenzie  v.  Houston  "  it  was  the  case  of  stent 
nets,  the  one  end  of  the  stent  net  being  fixed  by  an 
anchor  in  the  stream  and  the  other  end  on  shore,  and 
the  net  so  fixed  was  left  standing  stretched  into  tho 
river,  a  fixed  engine  for  catching  the  fish.  Now  it 
seems  to  me  that  both  the  hang  nets  and  the  toot  and 
haul  nets  are  illegal  within  the  principles  laid  down 
by  all  the  cases.  In  neither  case  is  it  an  act  of  fishing. 
It  is  a  fixed  net,  and,  although  fixed  but  for  a  time,  its 
operation  is  that  of  an  obstruction.  It  remains,  as 
nearly  as  the  person  managing  it  can  procure  it  to  do, 
perfectly  still, and  its  operation  when  thus  still  is  simply 
obstruction.  ^Vllen  a  fish  strikes  it,  it  is  true  the  fisher- 
man then  does  something  to  catch  the  fish,  most  com- 
monly by  gaff  ;  but  its  operation  is  what  I  have  said. 
Under  these  circumstances  it  appears  to  me  that  the 
use  of  these  nets  in  both  the  cases  and  upon  the  a<1- 
mitted  facts  is  illegal,  and  I  accordingly  move  your 
Lordships  that  the  judgment  in  the  first  case  should  be 
affirmed  and  in  the  second  case  be  reversed,  with  the 
usual  result  at  to  costs 4n  each. 

Lord  Macnaghten  concurred  ;  Lord  Morris,  who 
was  absent,  had  expressed  his  concurrence  ;  and  Lord 
Dayey  concurred  in  the  motion  in  the  second  case. 

Lord  BRAiiFTON,in  the  course  of  bis  judgment,said,— 
The  Duke  of  Atholl  and  others,  proprietors  of  salmon 
fishings  in  the  River  Tay,  sought  in  this  action  to 
obtain  a  decree  against  the  defenders,  who  are  pro- 
prietors  or  lessees  of  fishing  on  the  estuary  of  that  river 
below  the  fishings  of  the  pursuers,  to  restrain  theta 
from  fishing  for  salmon  with  nets  known  as  **  toot  and 
haul  "  nets,  or  other  nets  of  a  similar  kind.  The  Lord 
Ordinary  pronounced  such  decree  in  favour  of  the 
pursuers.  On  appeal  to  the  First  Division  of  the 
Court  of  Session  the  judgment  of  the  Lord  Ordinary  was 
unanimously  affirmed,  upon  the  grouud  that  tbe  Court 
was  bound  by  the  principle  and  rule  of  law  enunciated 
by  Lord  Chancellor  Westbury,  and  concurred  in  by  Loi*d 
Chelmsford  in  this  House,  in  the  case  of  **  Hay  ▼.  the 
Magistrates  of  Perth  "  (4  Macq.,  535).  In  this  view  I 
entirely  agree  ;  and,  applying  that  principle  to  the 
present  case,  I  find  it  impossible  to  escape  from  the 
conclusion  that  the  use  of  the  toot  and  haul  net  in  the 
manner  described  both  by  the  pursuers  and  the  defenders 
was  and  is  illegal.  The  essence  of  Lord  Westbury 's 
judgment  consists  in  those  words,  "  It  is  illegal  to 
fish  for  salmon  with  any  net  or  with  any  species  of 
engine  or  machinery  devised  or  constructed  for  catching 
fish  which  is  a  fixture,  which  is  at  all  fixed,  or 
permanent  even  for  a  time  in  the  water  ;  ' '  and  he  went 
on  to  say,  ^^  and  if  I  weie  asked   to   define  the  eonclu- 
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sion  whioli  I  should  derive  from  the  statutes  and  the 
decisions,  it  would  be  this,  that  it  was  not  legal  to 
fish  with  a  net  unless  when  the  net  continued  in  the 
band  of  the  flsheiman.  The  net  must  not  quit  the  hand, 
and  the  net  must  be  in  motion  during  the  operation  of 
fishing."  It  is  somewhat  difficult  to  assign  to  the  toot 
net  its  true  office.  In  the  appellants'  ease  it  is 
**  admitted  that  the  toot  and  haul  nets  are  adapted  for 
and  hare  been  used  by  the  defenders  for  the  purpose  of 
eatehing  salmon  and  fish  of  the  salmon  kind  ;  **  but  I 
find  this  passage  :— *'  The  most  important  point  about 
the  action  of  this  net  is,  the  appellants  maintain,  that 
it  does  not  capture  fish  while  in  its  stationary  position. 
If  lelt  in  the  water  unattended,  it  would  neither  eatch 
nor  obstruct  fish.  There  is  nothing  to  prevent  fish 
swimming  round  the  net  jost  as  they  may  and  frequently 
do  swim  ronnd  or  back  from  the  sweep  net  ;  and  they 
are  caught  by  being  surrounded  by  'the  net  after  it  has 
been  cast  loose  and  hauled  on  shore  by  the  fisherman." 
Now  it  cannot  be  denied  that  j)€r  se  the  toot  net,  the 
use  of  which  is  objected  to,  is  not,  when  extended  and 
stationary,  adapted  for  capturing  salmon,  for  it  has  no 
bag  or  trap  attached  to  it  into  which  the  salmon  might 
enter  in  trying  to  clear  the  Qet,but  from  which,  once  in, 
it  could  not  extricate  itself.  During  such  time  it  could 
only  operate  as  an  obstruction  to  check  the  fish  in  its 
onward  progress  up  the  stream,  until  such  time  an  the 
net  should  be  freed  from  the  boat  and  hauled  on 
shore.  It  is  very  obvious  that  such  was  the  purpose  for 
which  it  was  designed  ;  the  hook  or  deet  very  much 
assists  the  attainment  of  this  object,  for  if  a  fish 
obstructed  by  the  extended  net  at  right  angles  with  the 
shore  attempted  to  make  its  way  round  the  end  of  the 
net,  instead  of  finding  its  way  clear  it  would  find  it« 
progress  impeded  by  the  hook  or  cleet  and  held  within 
the  ambit  of  the  set  until  the  haul  was  made.  This  to 
my  mind  is  very  strong  evidence  that  the  sole  object  of 
the  stationary  extended  net  is  to  obstruct,  and  the 
keeping  the  extended  net  stationary  across  the  flow  of 
the  river  for  three  or  more  hours  waiting  for  a  fish  to 
come  is  cosflrmation  irresistible  that  obstruction  was 
the  object — ^that  is,  to  keep  the  fish  below  the  line 
occupied  l)y  the  net,  and  to  capture  him  by  releasing  the 
net  from  the  boat,  and  so  then  converting  it  into  a 
sweep  or  drift  net  from  below  that  line  until  the  fish  was 
landed  un  the  shore.  I  cannot  entertain  a  doubt  of  the 
soundness  of  the  judgments  of  the  Courts  below.  I  think 
therefore  that  this  appeal  should  be  dismissed  with  costs. 
As  to  the  second  case,  the  noble  and  learned  lord 
continued  : — This  is  an  appeal  from  a  judgment  of 
the  First  Division  of  the  Court  of  Session  in  Scotland, 
declining  to  declare  the  illegality  of  fishmg  for  salmon 
with  wiiat  are  known  as  hang  nets  in  the  river  or 
estoary  of  the  Tay,  following  the  decisions  of  the  First 
and  Second  Divisions  in  the  eases  of  *'  The  Masters  of 
Allan's  Mortification  v.  Thomson "  (7  Rettie,  221) 
and  *•  The  Eari  of  Wemyss  v.  the  Earl  of  Zetland  " 
(18  Bettie,  126),  which  the  Court  felt  were  binding 
upon  it.  I  can  see  no  substantial  distinction  between 
this  ease  and  that  of  **  Wedderbam  v.  the  Duke  of 
Atholl,"  just  decided  by  this  House.  The  hang  net 
and  the  method  of  using  it  may,  I  think,  be  thus  de- 
scribed with  practical  accuracy.  The  net  itself  is  an 
oblong  net  made  of  very  light  material,  from  80  to  150 
yards  long,  and  from  five  to  six  yards  deep,  fitted  on 
the  upper  side  throughout  its  length  with  a  light  cord 
and  floats  to  keep  it  up  to  the  level  of  the  surface  of 
the  water,  and  on  the  lower  side  with  a  thick  rope 
sniBciently  heavy  to  sink  it  when  used  for  the  purpose 
of  fishing  as  low  down  in  the  water  as  the  net  is  deep. 
It  is  paid  out  for  its  full  length  from  an  ordinary 
coble  boat  at  a  right  angle  across  the  current,  and 
when  BO  paid  out  forms  to  that  extent  •  perpendicular 
harrier  of  network  across  the  current.    There  is  nothing 


required  beyond  the  weight  of  the  rope  to  fasten  the 
net  either  to  the  bottom  or  the  side  of  the  river.  It 
hangs  freely  in  the  water  floated  and  weighted  as  I 
have  described.  No  doubt  the  action  of  the  eurrent 
upon  the  net  is  calculated  more  or  less  to  shift  the 
position  of  it,  and  so  from  time  to  time  to  make  it 
necessary  to  gather  it  up  and  reshoot  it,  to  restore  it 
to  its  perpendicular  position,  which  is  the  object  of 
the  fisherman,  for  so  long  as  it  can  be  maintained  in 
that  position  it  is  a  continuous  slowly  floating  barrier 
at  a  right  angle  with]  the  current,  offering  quite  as 
efiFective  and  serious  an  impediment  to  flsh  proceeding 
upwards  as  if  it  were  stationary,  keeping  many  of 
them  below  the  line  of  the  net  in  the  stream,  so  that 
they  may  be  captured  from  the  boat,  which  remains  in 
attendance  on  the  net,  in  their  endeavours  to  get  / 
beyond  it,  or  be  secured  by  the  gaff,  which  is  mostly 
used,  and  the  use  of  which  for  such  purposes  is  illegal. 
I  do  not  say  that  there  is  any  absolute  obstruction  which 
would  render  it  impossible  for  a  fish  to  proceed  upwards 
or  downwards  beyond  the  net,  for  there  is  mostly 
space  between  the  bottom  of  the  net  and  the  bed  of  the 
river  if  the  fish  should  chance  to  be  swimming  low 
down,  or  perchance  it  might  find  its  way  to  the  side  of 
the  net  so  as  to  get  round  it.  The  object  of  the  fisher- 
man, however,  is  to  do  that  which  the  perpendicular  net 
is  calculated  to  do— namely,  to  arrest  the  progress  of 
flsh,  whether  going  up  or  coming  down  the  river — so  as 
to  afford  the  fisherman  an  opportunity  of  landing  them 
with  a  gaff  into  the  boat.  If  1  had  before  me  simply 
the  evidence  of  Maxwell,  one  of  the  defender's 
witnesses,  I  eould  come  to  no  othsr  conclusion  than 
that  the  object  of  the  hang  net  was  not  to  capture  fish 
in  the  ordinary  mode  as  by  net  and  coble,  but  to  impede 
the  progress  of  the  fish  whether  going  up  or  down  the 
river,  to  keep  them  on  that  side  of  the  net  they  might 
chance  to  be  approaching  until  they  became  unable  to 
escape  from  the  gaff,  whether  tiiey  previously  had  be- 
come entangled  in  the  net  or  not.  I  can  discover  no 
satisfactory  distinction  between  the  use  of  the  hang 
net  and  the  operations  complained  of  in  the  cases  of 
*'  The  Duke  of  Queensberry  v.  the  Marquis  of  Annan- 
dale  "  and  •*  Dirom  v.  Littles  "([1797]  Mor.,14,282), 
referred  to  in  the  appellant's  case  in  *'  Wedderbum  v. 
the  Duke  of  Atholl  "  ;  and  I  think  it  falls  within  the 
principle  and  rule  of  law  laid  down  by  Lord  Westbury  in 
the  case  of  *'  Hay  v.  the  Magistrates  of  Perth,"  with 
the  concurrence  of  Lord  Chelmsford,  '*  that  it  is  illegal 
to  fish  for  salmon  with  any  net  which  is  a  fixture, 
which  is  at  all  fixed  or  permanent  even  for  a  time  in  the 
water,"  a  de^sion  which  met  with  the  approval  of 
Lord  Blackburn  in  '*  The  Duke  of  Sutherland  v.  Ross  " 
(3  App.  Os.,  746),  for  although  it  may  be  said  that  the 
net  in  this  case  is  not  stationary  in  one  spot  for  aay 
length  of  time,  still,  used  as  it  is  chiefly  in  slack 
water,  it  is  in  a  perpendicular  position  when  first  paid 
out,  and  is  retained  in  that  position  for  as  long  a  time 
as  is  possible  ;  and  so  long  as  it  so  floats  gradually 
down  the  current  it  remains  k  continuous  obstruction. 
I  think  this  brings  it  within  the  spirit  of  the  decision, 
having  regard  to  the  mode  in  which  the  capture  of  fish 
is  effected.  1  think,  then,  that  the  use  of  the  hang  net 
as  described  is  illegal,  and  that  the  judgment  appealed 
against  should  be  reversed  with  costs. 

(Solicitors— Stibbard,  Gibson,  and  Co.,  for  the  appel- 
lants ;  Grahames,  Carrey,  and  Spens,  for  the  re- 
spondents.]        

House  of  Lords  (Lord   Halsbuiy,  L.C. ,  \  ,  jwj« 

Lords     Macnaghten,       Davcy,     and  V       j£[y28. 
Brampton)  ) 

GBANT  V.   UUSQWrOS,* 

Reyenae—Jnhabited  house  duty— House  occupied 


*Beported  br  J.  Ktbb  Tbompsos.  Maq^  Bairister-at-Law. 


Digitized  by 


Google 


416 


The  Times  Law  Reports. 


VoLxvL 


partly  as  a  dwelling-house  and  partly  as  busi- 
ness premises— Exemptions    from  payment  ot 
duty — Customs  and  Inland  Revenue  Act,  1878, 
sec,  13  (1)  and  (2)— 57  Geo. III.,  c.  25,  sec.  1— 
5  Geo.  IV.,  c.  44,  sec.  4. 
The  exemptions  in  the  above  statutes  from  pay- 
ment of  inhabited  house  duty  as  regards  a  house, 
or  part  ci  a  house,  occupied  as  trade  or]  business 
premises  apply  to  an  entire  house  occupied  by 
the  owner  partly  as  a  dwelling-house  and  partly 
as  business  premises. 


This  was  an  appeal  involying  a  very  important  ques- 
tion of  honse  duty,  on  which  the  arguments  were  heard 
on  March  29  last,  from  a  decision  of  the  First  DiTision 
of  the  Court  of  Session  in  Scotland,  sitting  as  a  Court 
of  Exchequer,  dated  June  24,  1S98.  The  appendix, 
which  in  House  of  Lords  appeals  sometimes  equals  the 
bulk  of  **  Liddell  and  Scott,*'  was  a  model  which  one 
would  like  to  see  more  frequently  followed,  as  it  con- 
sisted simply  of  a  plan  of  the  premised  the  subject  of 
taxation.  The  action  arose  on  a  stated  case,  dated 
April  6,  1898,  and  the  hearing  beJow  is  reported  25 
Ct.  of  Session  Cases,  4th  series,  1,040.  The  case  was  at 
follows  :— *•  Mr.  John  Qrant, licensed  retailer  of  spirits, 
appealed  against  an  assessment  of  £3  5s.  6d.,  being 
the  inhabited  house  duty  charge  under  14  and  15  Vict., 
cap.  36,  and  Rule  III.  of  48  George  III.,  cap.  55, 
Scb.  B.,  and  the  Finance  Act,  1897,  for  the  year  ended 
May  24,  1898,  at  the  rate  of  6d.  in  the  pound  on  £131, 
the  cumulo  value  of  a  dwelling-house  and  licensed  pre- 
mises situate  in  Bath-street, Portobello, and  claimed  that 
the  premises  did  not  fall  within  the  said  rule,  and  that 
the  duty  should  be  confined  to  that  portion  of  the  pre- 
mises occupied  as  the  dwelling-house.  The  following 
are  the  facts  found  and  admitted  : — 1.  The  premises  in 
question  consist  of  a  building  of  two  storeys  under  one 
roof,  of  the  whole  of  which  the  appellant  is  both  owner 
and  occupier.  2.  The  ground  floor.  No.  49,  Bath- 
street,  is  used  by  the  appellant  for  the  purpose  of 
carrying  on  the  trade  of  licensed  retailer  of  spirits,  and 
the  upper  storey.  No.  47,  Bath-street,  is  occupied  by 
him  as  his  dwelling -bouse.  The  terms  of  his  publichouse 
certificate,  which  is  in  the  form  of  Schedule  A,  No.  (2), 
appended  to  the  Public-Houses  (ScotJknd)  Act,  1862, 
are  that  he  is  authorised  and  empowered  *  to  keep  a 
publichouse  at  49,  Bath-street,  Portobello  ...  for 
the  sale  in  the  said  house,  but  not  elsewhere  .  .  . 
of  spirits,  wine,  porter,  ale.  .  .  .*  3.  The  only 
access  to  the  dweliing -house  is  by  the  door  opening 
from  the  street.  No.  47,  Bath-street,  to  the  staircase 
leading  to  the  upper  storey,  and  for  the  appellant  to 
enter  his  licensed  premises  from  his  dwelling-house  he 
has  to  descend  the  stair,  come  into  the  public  street, 
and  enter  by  the  public  door.  No.  49,  Bath-ftreet. 
4.  Hie  dwelling-house  is  not  included  in  the  premises 
licensed  for  the  sale  of  exciseable  liquors,  and  they  are 
separately  entered  in  the  valuation  roll  of  the  city  of 
Edinburgh,  the  annual  value  of  the  housd  being  entered 
as  £33  and  of  the  licensed  premises  as  £98.  6.  The 
licensed  premises  were  formerly  occupied  by  a  tenant 
who  was  not  tenant  or  occupier  of  the  dwelling-house. 
No  person  resides  in  the  licensed  premises,  as  the 
magistrates  of  Edinburgh,  being  the  licensing  authority 
wiUiin  whose  jurisdiction  Mr.  Grant's  hoose  is  situate, 
have  made  it  an  unwritten  condition  that  Mr.  Grant 
should  not  l«side  in  his  licensed  premises.  We,  the 
Commissioners,  being  of  opinion  that  no  liability  to 
inhabited  house  duty  existed  in  respect  of  the  business 
premises.  No.  49,  Bath-stroet,  Portobello,  sustained  the 
appeal,  and  restricted  the  assessment  to  the  duty  on 
£33,  the  annual   value  of  the   dwelling-house.  No.  47, 


Bath-street,  Portobello.  Whereupon  the  surveyor  of 
taxes,  Mr.  P.  W.  LangstoB,  expressed  dissatisfaction 
with  onr  decision  as  baing  erroneous  in  point  of  law, 
and  having  required  as  to  state  a  case  for  the  opinion 
of  the  Court  of  Exchequer ,  it  is  hereby  stated  and 
signed  accordingly.— James  H.  Gibsok  Cbaio,  Wm. 
WHiTB-MiLLABt  Commissioners."  The  Coart  of  Session 
(the  Lord  President,  Lord  Adam,  Lord  McLaren,  and 
Lord  Kinnear),  on  February  24,  1898,  reversed  the 
determination  of  the  Commissioners  and  held  that  the 
appellant  was  liable  for  inhabited  house  duty  for  the 
publiohouse. 

Mr.  Asquith,  Q.C.,  Mr.  Roskill,  and  Mr.  P..  T. 
Cooper  (of  the  Scottish  Bar)  were  for  the  appellant  ; 
tho  Attorney-General  (Sir  R.  B.  Webster,  Q.C.),  the 
Lord- Advocate  (Mr.  Graham  Murray,  Q.C.),  .and  Mr. 
A.  J.  Young  (of  the  Scottish  Bar)  for  the  respondents. 

Hie  LoBD  Chancellor.-— I  think  this  is  one  out  of 
many  similar  cases  in  which  the  difBcnlty  of  construc- 
tion arises  from  an  alteration  in  things  which,  notwiUi- 
standing  alteration,  retain  their  original  name,  while 
the  Legislature  in  retaining  the  original  name  in  a 
statute  legislates  by  using  words  in  a  wholly  artificial 
sense.  A  hundred  years  ago  there  was  not  much  diffi- 
culty in  saying  what  was  a  house,  but  builders  and 
architects  have  so  altered  the  construction  of  houses, 
and  the  habits  of  people  have  so  altered  in  relation  to 
them,  that  the  word  **  house  "  has  aoqulred  an  arti- 
ficial meaning  and  the  word  is  no  longer  the  expreesion 
of  a  simple  idea  ;  but  to  ascertain  its  meaning  one 
must  understand  the  subject-matter  with  respect  to 
which  it  is  used  in  order  to  arrive  at  the  sense  in 
which  it  is  employed  in  a  statute.  With  the  most 
sincere  respect  for  the  authority  of  Sir  George  Jessel, 
I  cannot  help  thinking  that  his  reasoning  in  the  West- 
minster case  is  unsatisfactory.  No  one  will  doubt  the 
soundness  of  the  maxim  which  he  quotes  as  the  basis  of 
his  judgment,  but,  as  usual,  it  is  the  application  of  it 
which  raises  the  difficulty.  Indeed,  I  Ihink  it  is  true 
to  say  that  the  judgment  to  which  I  refer  proves  too 
much  for  the  purpose  of  the  final  conclusion.  It  esta- 
blishes undoubtedly  that  the  word  "  house  '*  is  an 
ambiguous  word.  It  shows  that  you  must  seek  other* 
wise  than  in  the  word  itself  what  is  the  meaning  in 
which  the  Legislature  has  used  it,  since  a  natural  and 
ordinary  meaning  of  an  ambiguous  word  cannot  be  ascer- 
tained without  the  context.  Now,  the  instances  to 
which  the  learned  Judge  referred,  such  as  the  two 
Temples  constituting  one  house,  or  to  such  hoixses  as 
Christ  Church,  Oxford,  have  as  little  to  do  with  structure, 
architecture,  or  forms  of  building  or  occupation  as  with 
the  complexion  of  the  inhabitants.  House,  in  one  sense, 
means  simply  a  commonity,  ecclesiastical  or  secular, 
having  common  revenues,  objects,  and,  in  pre-Beforma* 
tion  times,  vows  or  obligations  common  to  those  who 
joined  it  ;  and  accordingly  the  word  "  house  "  has  no 
common  or  ordinary  meaning  fixed  and  definite  so  that 
by  the  mere  use  of  the  word  you  can  determine  in  what 
sense  the  Legislature  has  used  it.  I  think  the  original 
idea  of  an  inhabited  house  was  that  of  a  building  in- 
habited by  one  person  responsible  for  the  tax  who  was 
himself  the  inhabitant  of  the  whole  of  the  house,  bnt 
very  soon  questions  began  to  be  raised  as  to  what  con- 
stituted the  unity  of  a  house.  One  side  of  a  whole 
street  is  in  one  sense  stmotnrally  one  building, 
and  the  separate  unity  of  each  of  the  stmci' 
tures  woold  in  all  its  arrangements  for  oocapa- 
tion  for  one  family  and  its  head  be,  of  oourM^ 
recognised  as  a  house  separately  liable  for  the  tax. 
Even  detached  houses  were  always  recognized  as  two 
houses,  although  they  were  structurally  one  and  pro- 
tected by  one  roof,  but  controversies  have  arisen  in 
respect  of  rating  for  the  poor  for  purposes  of  taxation 
and  for  the  franchise,  and  decisions  have  been  arrived  Srt 
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■ot  always  ntufactory  or  reconcilable  with  each 
other.  An  outer  door  and  a  common  or  separate  stair- 
case have  been  most  commonly  the  tests  applied,  and 
I  am  not  myself  able  to  see  how  the  case  of  chambers 
in  aa  Inn  of  Court  and  the  decision  of  the  Westminster 
case  are  reconcilable  with  each  other.  Bat  the  Legisla- 
ture went  further  in  inspect  of  artificially  creating  more 
houses  than  one  out  of  a  house,  which  was  in  every 
ordinary  sense  one  taxable  house,  by  giving  from  time 
to  time  exemptions  from  taxation  to  parts  of  structures 
which  were  in  every  sense  structures  adapted 
and  probably  intended  originally  for  the  occupa- 
tion of  one  inhabitant  as  the  head  of  a  family,  but 
Sir  George  Jessel  himself  said  in  **  Yorkshires  v. 
Clayton  "  that  in  modem  times  a  practice  has  grown 
vp  of  patting  sejiarate  houses  one  above  the  other. 
niey  are  built  in  separate  flats  or  houses  ;  but  for  all 
legal  and  ordinary  purposes  they  are  separate  houses. 
Now  it  appears  to  me  that  apart  from  the  exemption 
created  by  the  Act  41  and  42  Vict.,  c.  15,  section  13, 
I  should  have  great  difficulty  in  holding  this  batlding 
to  be  one  inhabited  house  within  the  various  altera- 
tions which  the  Legishiture  has  introduced  into  what 
it  has  for  fiscal  purposes  called  a  house.  It  appears 
to  ipe  that  in  the  language  of  Sir  George  Jessel  there 
are  two  houses  built  one  above  the  other.  I  suppose 
no  one  would  dream  of  calling  them  one  house  if  the 
■ame  conditions  which  are  found  to  exist  here  were 
found  to  exist  in  the  same  structures  not  built  side  by 
Bide  and  not  one  above  the  other,  and  if  it  is  possible 
to  have  one  house  built  over  another  house  then  all 
that  has  been  held  to  constitute  a  separate  house  exists 
here.  There  is  nothing  which  is  held  in  common  ; 
the  one  house  is  superposed  upon  the  other,  and  that 
is  all.  With  respect  to  the  exemption,  I  do  not  think 
what  has  been  said  by  the  Lord  President  can  be  made 
dearer.  In  **  Coutts  v.  Russell,"  to  use  his  own 
words,  the  word  tenement  in  the  statute  means  *'  part 
of  a  house  so  structurally  divided  and  separated  as  to 
be  capable  of  being  a  distinct  property  or  a  distinct 
subject  of  lease. "  There  is  no  doubt  that  if  this  is 
right,  and  I  am  by  no  means  prepared  to  say  it  is 
wrong,  til*  house  which  is  here  described  is  undoubtedly 
capable  of  being  a  separate  property  or  separately  leased, 
but  I  have  more  difficulty  in  seeing  that  it  is  structurally 
divided  if  I  assume  that  the  whole  building  is  one 
house.  If,  as  some  of  your  Lordships  seem  to  think, 
the  exemption  was  introduced  so  as  to  alter  the  law,  as 
it  was  declared  to  be  in  the  Westminster  case,  I  cannot 
think  it  was  very  happily  done.  I  am  not  sure  that 
I  know  what  is  a  tenement  as  applied  to  such  a  subject- 
matter,  though,  as  I  have  said,  I  am  not  prepared  to 
differ  with  the  Lord  President.  Nor  is  it,  perhaps,  very 
material  to  consider  it  further  since  for  the  reason  I 
have  given  I  think  this— ^.e.,  the  ground-floor  house— is 
not  an  inhabited  house  within  the  statute,  and  there- 
fore 1  agree  with  your  Lordships  that  this  appeal  sl^ould  be 
allowed  and  the  decision  uf  the  Commissioaers  restored. 
Lord  MAcyAOHTEN.— I  think  the  claim  of  the  Crown 
cannot  be  sustained.  The  question  seems  to  me  to 
depend  entirely  upon  the  true  construction  of  sub- 
section 2  of  section  18  of  the  Customs  and  Inland 
Bevenue  Act,  1878.  The  argument  on  behalf  of  the 
Crown,  as  I  understand  it,  was  that  subsection  2  was 
to  be  treated  for  all  practical  purposes  as  part  of  sub« 
section  1  ;  that  the  purpose  of  subsection  2  in  substance 
was  to  provide  that  in  the  case  of  premises  used  for 
professional  purposes,  as  well  as  iu  the  case  of  trade 
premises,  the  mere  circumstance  that  a  caretaker  resided 
therein  should  not  make  the  building  liable  to  taxation 
as  a  dwelling-house,  and  that  the  effect  of  reading  the 
two  subsections  together  was  to  limit  the  application  of 
subsection  2  to  buildings  chargeable  as  an  entire  bouse 
or  divided  into  tenements,  being   distinct  properties.    I 


think  the  two  subsections  are  quite  independent,  distinct 
in  origin,  and  diverse  in  operation.  The  object  of  sub- 
section 1  was  to  remedy  the  hardship  exemplified  in 
the  case  of  **  The  Attorney-General  v.  Mutual  Ton- 
tine Westminster  Chambers  Association  *'  ([1876]  1 
Ex.  D.,  469).  The  association  had  erected  blocks  of 
buildings  structurally  divided  into  separate  tenements 
for  suites  of  apartments.  Some  had  been  let  for  resi- 
dential purposes',  some  as  offices  or  chambers,  while 
others  were  still  unlet.  Under  Rule  YI.  of  the  Act  of 
1808  the  association  was  held  to  be  chargeable  as  the 
occupier  ef  these  buildings,  and  liable  for  duty  in  respect 
of  all  the  separate  tenements  or  sdites  of  apartments, 
whether  let  or  unlet.  The  evolution  of  subsection  2* 
was  a  more  gradual  process.  It  was  marked  by  succes- 
sive relaxations  in  favour  of  trade.  Rule  III.  of  the 
Act  of  1868  provided  that  all  shops  which  were  attached 
to  the  dwelling-house  or  had  any  communication  there- 
with should  be  valued  with  the  dwelling-house.  If 
that  rule  had  remained  unaltered  there  could  have  been, 
according  to  the  decided  cases,  no  doubt  as  to  the 
apiMllant's  liability.  The  first  change  was  made  in  1817. 
The  Act  of  that  year  (57  Geo.  III.,  c.  26,  section  1), 
takes  note  of  the  fact  that  it  had  become  usual  for 
tradesmen  and  shopkeepers  to  carry  on  their  bosiness  m 
one  house  and  to  reside  in  another.  It  enacts  that  tene- 
ments or  buildings,  **  or  parts  of  tenements  or  build- 
ings, "  previouslyoccupied  as  dwelling-houses  by  persons 
who  since  had  gone  to  reside  in  taxable  dwelling- 
houses  elsewhere,  should  be  discharged  from  assess- 
ment when  used  wholly  as  houses  for  trade  or  as  ware- 
houses for  goods  or  as  ahopa  or  counting-houses.  The 
Act  of  1824  (5  Gee.  IV.,  c.44)  extended  this  exemption 
to  persons  using  any  house,  tenement,  or  building,  **  or 
part  of  a  tenement  or  building,'*  for  the  purpose  of  any 
profession,  vocation,  business,  or  calling  by  which  they 
seek  a  livelihood  or  profit.  A  further  concession  was  i 
made  in  1867.  By  section  25  of  the  Inland  Revenue 
Act  of  that  year  (80  and  91  Vict.,  c.  90)  it  was  enacted 
that  in  order  to  entitle  the  occupier  of  *'  any  tene- 
ment or  building  or  part  of  a  tenement  or  building  "  to 
exemption  on  the  ground  of  such  premises  being  occupied 
for  trade  purposes  only,  it  should  not  be  necessary  to 
prove,  nor  should  proof  be  required,  that  such  occupier 
resided  in  a  separate  and  distinct  dwelling-house  or  part 
of  a  dwelling-house  chargeable  with  the  said  duties. 
Section  11  of  the  Inland  Revenue  Act,  1869  (32  and  85 
Vict.,  c.  14,  section  11),  provided  that  any  **  tenement 
or  part  of  a  tenement  "  occupied  as  a  house  for  the 
purposes  of  trade  only  should  be  exempt,  although  a 
caretaker  dwelt  in  it  for  the  sake  of  protection.  So  far, 
the  relaxations  in  favour  of  trade  introduced  by  the 
Acts  of  1867  and  1869  had  not  been  extended  to 
premises  used  for  professional  purposes.  But  in  1878, 
when  the  Legislature  dealt  with  the  house  tax  for  the 
purpose  of  remedying  the  hardship  which  occurred  in 
the  case  of  the  Westminster  Chambers  Association, 
occasion  was  taken  to  put  premises  used  for  professional 
purposes  precisely  on  the  same  footing  as  premises  used 
for  trade  purposes,  and  section  11  of  the  Act  of  1869 
was  then  repealed.  It  is  to  be  observed  that  while 
section  11  of  the  Act  of  1869  is  repealed,  section  25  of 
the  Act  of  1867,  though  apparently  superseded,  is  not 
repealed.  Now  the  Act  of  1867,  following  the  language 
of  the  earlier  Acts,  speaks  of  **  any  tenement  or  build- 
ing, or  part  of  a  tenement  or  building."  The  Act  of 
1878,' section  13,  subsection  2,  uses  the  expression 
•«  house  or  tenement."  I  do  not  think  that  it  could 
have  been  intended  to  cut  down  or  narrow  the  concession 
introduced  by  the  Act  of  1867.  The  more  com- 
I)endious  phraseology  to  be  found  in  the  Act  of 
1878  was,  1  suppose,  adopted  because  the  previous 
subsection  shows  that  the  word  **  tenement  "  is 
used   as  meaning   a     division     or    part   of   a    house. 
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In  th«  presant  case  it  is  not  necessary  to  consider  whether 
thei«  most  be  a  stniotural  division  or  physical  separa- 
tion when  exemption  is  claimed  for  part  of  a  building 
as  being  used  for  trade  or  professional  purppses  only, 
because  the  two  portions  of  the  building  belonging  to 
the  appellant  are  divided  so  completely  that,  in  fact, 
they  form  separate  houses.  It  is  said  they  are  not 
*'  distinct  properties."  That  is  true.  But  there  is  not 
in  subsection  2  of  section  13  of  the  Act  of  1878,  any 
more  than  in  section  25  of  the  Act  of  1867,  anything 
requiring  that  when  a  tenement  or  part  of  a  house  used 
for  trade  purposes  only  is  a  portion  of  a  building,  the 
rest  of  which  is  used  as  a  dwelling-house,  the  two 
portions  must  be  *'  distinct  properties  ''  in  order  to 
enable  the  occupier  of  the  trade  premises  to  claim  ex- 
emption. And  certainly  there  is  no  reason  why  such  a 
condition  should  be  introduced  if  it  is  not  prescribed 
in  terms  by  the  enactment.  1  am  therefore  of  opinion 
that  the  claim  of  the  appellant  ought  to  be  allowed.  In 
coming  to  this  conclusion  your  Lordships  will  not,  I 
think,  be  differing  from  the  opinion  of  the  learned 
^Fudges  of  the  Court  of  Session,  although,  in  deference 
to  previous  rulings,  the  actual  decision  was  the  other 
way.  My  noble  And  learned  friend  Lord  Morris  desires 
me  to  express  his  concurrence. 

Lord  Davey. — If  the  question  on  this  appeal 
depended  only  on  the  proper  construction  of  the  rules 
contained  in  Schedule  B  to  the  Act  48  Qeo.  III.,  c.  65, 
1  should  have  some  difficulty  (having  regard  to  the 
cases  already  decided  on  these  Acfcs,  both  in  England 
and  Scotland)  in  avoiding  the  conclusion  that  this 
entire  building  is  liable  to  be  assessed  to  the  inhabited 
house  duty  as  one  dwelling-house.  There  is  this  differ- 
ence between  the  circumstances  of  the  ease  decided  in 
the  English  Court  of  Appeal  in  '*  Attorney- G^ieral  v. 
Mutual  Tontine  Westminster  Chambers  Association  " 
(1  Ex.  D.,  469)  and  the  present  one — viz.,  that  in  the 
Westminster  case  there  was  one  door  opening  on  the 
street  and  one  staircase  common  to  the  occupiers  of  all 
the  suites  of  rooms  into  which  the  building  was  divided, 
whereas  in  the  case  before  your  Lordships  each  portion 
of  the  building  has  a  separate  entrance  from  the  street 
and  no  part  of  the  building  is  used  in  common  by  the 
occupiers  of  the  ground  floor  and  the  first  floor. 
Whether  that  difference  is  sufficient  to  make  any  real 
distinction,  or  whether  I  should  have  decided  the  West- 
minster case  in  the  same  way  as  it  was  decided  by  the 
Court  of  Appeal  it  is  not  necessary  for  me  to  say, 
because  I  think  that  the  case  falls  wiUiin  the  exemption 
contained  in  subsection  2  of  section  13  of  41  and  42 
Vict.,  c.  15.  The  first  subsection  applies  to  a  house 
bsing  one  property  which  is  divided  into  and  let  in 
different  tenements.  Two  conditions  are  required.  It 
roust  be  both  divided  into  and  also  let  in  different  tene- 
ments. It  has  been  decided  in  England  that  there  must 
be  a  physical  division  of  the  house  into  different  tene- 
ments, and  that  the  word  tenement  is  used  in  order  to 
comprise  the  different  kind  of  things  (such  as  shops, 
wArdiouses,  or  offices)  into  which  a  house  may  be 
divided—'*  Yorkshire  Insurance  Company  v.  Clayton  " 
(8  Q.B.D.,  421),  and  see  **  Chapman  v.  Royal  Bank 
of  Scotiand  "  (7  Q.B.D.,  136).  In  the  Scotch  case  of 
'*  Bossell  V.  Coutts  ''  (d  R*»  ^^1)  the  Lord  President 
saysy  **  Tenement  in  this  statute  means  a  part  of  a 
house  BO  structurally  divided  and  separated,  as  to  be 
capable  of  being  a  distinct  property  or  a  distinct  subject 
of  lease";  and  Lord  Shand  says,  **  The  line  must 
simply  be  drawn  by  looking  at  the  particular  premises 
and  ascertaining  whether  they  are  so  structurally  shut 
off  from  the  rest  of  the  building  occupied  as  to  form  an 
entirely  separate  tenement  of  themselves."  My  Lords, 
I  agree  with  this  definition  of  the  word  *'  tenement  " 
in  this  section  of  the  Act,  and  I  think  it  must  have  th« 
tame  meaning  in  subsaction   2  as  it  iias  in  subsection  1. 


The  second  subsection  exempts  every  '*  house  or  tene- 
ment which  is  occupied  solely  for  the  purposes  of  any 
trade  or  business  or  of  any  profession  or  calling  by 
which  the  occupier  seeks  a  livelihood  or  profit, ' '  and  it 
also  provides  that  the  exemption  shall  take  effect 
although  a  caretaker  may  dwell  in  such  house  or  tene- 
ment. The  words  are  perfectly  general.  There  in 
nothing  about  letting.  The  owner  may  be  the  occupier 
of  the  tenement.  It  was  argued  that  the  words  **  house 
or  tenement  "  are  used  pleonastically  because  it  waf 
said  these  are  so  used  in  a  section  of  an  earlier  Act. 
But  it  is  a  sound  rule  of  construction  that  you  most 
give  to  each  word  used  in  an  Act  ot  Parliament  its 
significance  if  you  can  do  so  without  violating  other 
provisions  of  the  Act.  It  was  also  said  that  the  word 
*'  tenement  "  should  be  confined  to  the  case  when  a 
tenement  is  separately  assessable  under  section  14  of  48 
Geo.  III.  I  see  no  reason  fort  cutting  down  the 
generality  of  the  words  in  that  manner.  If  that  had 
been  the  intention  it  would  have  been  easy  to  have 
expressed  it.  No  difficulty  is  suggested  in  applying  the 
words  of  the  subsection  according  to  their  literal 
meaning,  and  I  think  that  the  Legislature  intended  to 
exempt  from  the  tax  every  **  tenement  "  (in  the  sense 
which  that  word  bears  in  this  section)  used  for  the 
purposes  of  trade  or  business,  or  professionally.  This 
publichouse  is,  in  my  opinion,  clearly  either  a  separate 
house,  as  some  of  your  Lordships  think,  or  a  separate 
tenement  within  the  meaning  of  the  subsection  to  which 
I  have  referred,  and  I,  therefore,  think  it  should  be 
declared  that  it  is  exempted  from  the  tax. 

LoBD  B&AMFTON  read  a  judgment  to  the  same  effect. 

[Solicitors— Godden,  Son,  and  Holme,  for  the  appel- 
lant ;  F.  C.  Gore,  for  the  respondent.] 


Chan    Div.     ^  1900. 

(Farwell,  J.)    )  May  28. 

HAY  V.  NOKTHCOTB.* 

International  Law — Lex  loci  contractus — Lex 
domicilii — Marriage  abroad  valid  by  English 
law  held  to  be  null  and  void  by  foreign  Court 
— Marriage  settlement — ^\^alidity. 


This  action  raised  a  question  of  private  international 
law.  By  an  indenture  dated  July  20,  1880,  made 
between  Edmund  Tyrwbitt  (since  deceased)  of  the  ttne 
IMtrt  and  George  Bulges  (since  deceased)  of  the  other 
part,  after  reciting  that  previously  to  the  marriage  of 
Louis  Alphonse  Duperrel  with  the  defendant  Louisa 
Harriet  Tyrwhitt,  a  daughter  of  the  said  Edmund  T^r- 
whitt,  the  'said  Edmund  Tj^rwhitt  agreed  to  assign 
the  two  policies  of  assurance  thereinafter  particu- 
larly described  upon  the  trusts  thereinafter  declared 
concerning  the  same,  and  also  to  enter  into 
a  covenant  for  the  payment  of  an  annual  sum  of  £40  in 
the  manner  thereinafter  provided,  and  that  the  mamago 
of  the  said  L.  A.  Duperrel  and  the  defendant  L.  H. 
Tyrwhitt  was  duly  solemnized  on  May  25,  1880,  for 
effectuating  the  said  agreement,  and  in  consideration  of 
the  promises  the  said  Edmund  Tyrwhitt  assigned  the 
two  policies  of  assurance  therein  particularly  described 
unto  the  said  George  Barges,  his  executors,  admini- 
strators, and  assigns  to  hold  the  same  upon  trust, 
to  receive  and  invest  all  moneys  assured  by,  or  to 
become  payable  under,  the  said  policies,  and 
to  pay  the  income  thereof  to  the  defendant 
L.  H.  Tyrwhitt  duiing  her  life  and  after  ~  her  decease 
upon  trust  for  all  the  children  of  the  defendant  L.  H. 
T^ whitt  by  the  said  L.  A.  Duperrel  or  any  future 
husband,  and  it  was  thereby  declared  that  if  there  should 
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be  no  isAie  in  whom  the  trust  fonds  Bhould  become 
absolutely  Tested  then  the  trustee  should  hold  the  said 
funds  upon  trust  for  the  next-of-kin  of  the  defendant 
L.  H.  Tyrwhitt,  and  the  said  Edmund  T^xwhitt  cove- 
nanted to  pay  during  the  joint  lives  of  himself  and  the 
defendant  L.  H.  Tyrwhitt  the  annual  sum  of  £40  to  the 
said  George  Burges  for  the  benefit  of  the  defendant 
L.  H.  Tyrwhitt.  The  ceremony  of  marriage  between 
L.  A.  Duperrel  and  the  defendant  L.  H.  Tyrwhitt  took 
place  before  the  British  Consul  at  Bordeaux  on  May  24, 
1880.  By  a  judgment  of  the  tribunal  of  first  instance 
of  Bordeaux,  pronounced  on  March  15, 1882,the  tribunal 
declared  the  said  manriage  to  be  null  and  void,and  there- 
upon Edmund  Tyrwhitt  ceased  to  pay  the  £40  a  year  which 
by  the  marriage  settlement  he  had  covenanted  to  pay, 
but  the  policies  of  assurance  remained  in  the  hands  of 
the  trustees  and  the  premiums  were  duly  paid  by 
Edmund  Tyrwhitt.  Edmund  Tyrwhitt  died  on  July  21, 
1899,  and  his  will  was  duly  proved  by  the  plaintiff  and 
the  defendant,  George  Russell  Northcote,  the  execu- 
tors. The  defendants  Gordon  Stafford  Northcote  and 
Greorge  Russell  Northcote  are  the  present  trustees  of 
the  indenture  of  settlement  of  July  20,  1880,  and  since 
the  death  of  Edmund  Tyrwhitt  have  received  the 
moneys  payable  under  the  two  policies  of  assurance. 
The  plaintiff  claimed  a  declaration  that  the  said  inden- 
ture of  settlement  ^was  not  binding  on  the  estate  of 
Edmund  Tyrwhitt  and  ought  to  be  delivered  up,  and 
aa  order  to  the  defendants  G.  S.  and  G.  R.  Northcote 
to  transfer  and  pay  the  trust  funds  to  the  executors 
of  the  will  of  Edmund  Tyrwhitt. 

Mr.  Bbamwell  Davis,  Q.O.  (Mr.  E.  S.  Ford  with 
him),  contended  that  the  French  Court  was  competent 
to  declare  the  marriage  null  and  void,  and  its  judg- 
ment should  be  followed  in  this  country.  The  con- 
sideration for  the  settlement  therefore  failed  entirely, 
and  the  settlement  was  thereby  rescinded.  The  settle- 
ment could  not  be  regarded  as  a  voluntary  settlement 
upon  the  children  of  another  mairiage.  In  the  alterna- 
tive both  parties  thought  there  had  been  a  valid 
marriage,  but  that  proved  to  be  a  mistake,  and  there- 
fore the  settlement  failed.  He  relied  on  the  following 
cases—*'  Pemberton  v.  Hughes  "  ([1899]  1  Ch.,  781), 
**  Chapman  v.  Bradley  *'  (4  De  G.,  J.,  and  S.,  71), 
"  Bond  V.  Walford  "  (32  Ch.  D.,  238),  **  Manning  v. 
Gill  "  (20  IF.  R.,  367). 

Mr.  Badgock,  Q.C.  (Mr.  A,  F.  Peterson  with  him), 
argued  (1)  that  the  consideration  had  not  failed.  By 
12  and  13  Vict.,  c.  68,  a  marriage  celebrated  before  a 
British  Consul  abroad  was  as  valid  as  if  it  had  been 
solemnized  in  her  Majesty's  dominions  and  could  not, 
therefore,  be  annulled  by  a  French  Court  ('*  Simonin  v. 
Mallac,"  2  8.  and  T.,  69).  (2)  Even  if  the  considera- 
tion had  failed,  the  settlement  was  still  good  as  a 
voluntary  settlement  on  the  children  of  another  mar- 
riage (♦*  Paul  V.  P*ul,"  20  Ch.  D.,  742  ;  •*  Smith 
V.  Smith  and  Graves,"  12  P.  D.,  102). 

M&.  JnsTics  Fakwell,  in  giving  judgment,  said 
that  it  was  contended  that,  the  marriage  having  been 
declared  null  and  void  by  a  French  Court,  the  considera- 
tion for  the  settlement  failed,  and  therefoi'e  the  execu- 
tors of  the  settlor  were  entitled  to  the  policy  moneys  now 
in  the  hands  of  the  trustees.  The  first  question  which  he 
had  to  decide  was — Waa  the  marriage  null  and  void  in 
England  ?  The  marriage  was  between  a  Frenchman  and 
an  Englishwoman,  and  was  covered  by  section  1  of  12 
and  13  Viet.,  c.  68,  which  enacted  as  follows  :— **  AU 
matriages  (both  or  one  of  the  parties  thereto  being 
subjects  or  a  subject  of  this  realm)  which  from  and 
after  the  passing  of  this  Act  shall  be  solemnized  in  the 
maimer  in  this  Act  provided  in  any  foreign  country  or 
place  where  there  shall  be  a  British  Consul  duly  autho- 
rized to  act  in  such  foreign  country  or  place  under  this 
Act  shall  be  deemed  and  held  to  be  as  valid  in  the  law 


as  if  the  same  had  been  solemnized  within  her  Majesty  'a 
dominions  with  a  due  observance  of  all  forms  required 
by  law."  He  took  that  provision  to  mean  that 
for  the  purposes  of  the  Act  a  British  Conso- 
late  was  to  be  regarded  as  part  of  her  Majesty's 
dominions.  He  had  therefore  a  marriage  solemnised  in 
the  British  dominions,  a  settlement  made  in  this 
country  with  an  English  trustee,  and  he  was  asked  to 
hold  that  in  donsequence  of  a  judgment  pronounced  by 
a  French  Court  the  marriage  was  null  and  void  in  Eng- 
land. The  case  seemed  to  him  to  be  governed  by 
**  Simonin  v.  Mallac,"  in  which  it' was  decided  that  a 
person  having  entered  into  a  contract  in  this  country 
was  subject  to  the  jurisdiction  of  the  Courts  of  this 
country  in  respect  of  the  personal  status  resulting  from 
such  contract,  and  that  the  personal  status  resolting 
from  such  contract  was  to  be  ascertained  by  the  law  of 
this  country,  in  which  the  contract  was  made,  and  not 
any  special  law  of  the  country  of  the  domicil  of  the 
parties  to  the  contract.  In  his  opinion,  therefore,  he 
was  not  bound  by  the  judgment  of  the  French  Court. 
Consequently  the  marriage  being  valid  by  English  law, 
the  consideration  for  the  settlement  had  not  failed,  and 
he  need  not  consider  the  point  whether  the  settlement 
would  have  been  good  as  a  voluntaiy  settlement.  The 
plaintiff's  action  must  be  dismissed. 

[Solicitors — Robins,  Hay,  Waters,   and  Hay,  for  all 
parties.] 


House  of  Lords  TLord  Halsbury,  L.C. ,  ] 
Lords  Macnagnten,  Davey,  Bramp- 
ton, and  Robertson)  J 


1900. 
May  29. 


OVEBSEEBS  07  DALTON  AND  OTHEBS   V.  N0BTH-EA8TEBN 
BAILWAY    COMPANY.* 

Highway — ^Rate — ^E&emption — Liability  to  repair 

ratione    tenuroi — ^Uighway   Act,  1835  (5  and  6 

Wm.  IV.,  c.  50),  8.  as— Highway  Act,  1862  (25 

and  26  Vict.,  c.  61),  s.  35. 

Persons   liable  to  repair  a   highway    ratione 

tenur(ef  who  have  paid  a  capital  sum,  even  though 

of  nominal  amount,  under  s.  35  of  the  Highway 

Act,  1862,  in  full  discharge  of  such  liability,  aro 

not  liable  to  highway  rates.    Decision  of  the 

Court  of  Appeal  (15  The  Times  L.R.,  316)  affirmed. 


This  was  an  appeal  from  the  Court  of  Appeal  (Lords 
Justices  A.  L.  Smith,  Vaughan  Williams,  and  Komer), 
dated  May  3,  1899,  reversing  the  decision  of  May  16, 
1898,  of  the  Queen's  Bench  Division  (Mr.  Justice  Wills 
and  Mr.  Justice  Kennedy).  The  case  below  is  reported — 
15  Tfie  Times  L.R.,  346  ;  [1899]  1  Q.B.,  1,026; 
68  L^.j  Q.B.,  640.  The  arguments  were  heard 
on  April  3,  when  their  Lordships  reserved  judgment. 

The  action  was  on  a  case  stated  by  the  Quarter  Sessions 
for  the  North  Riding  of  the  county  of  York  6n  Octo- 
ber 22,  1897,  upon  the  hearing  of  an  appeal  by  the 
North-Eastem  Railway  Company  against  a  rate  made 
for  the  relief  of  the  poor  in  the  parish  of  Dalton  in  the 
said  Riding,  and  for  other  purposes  chargeable  tHereon 
upon  June  7,  1897.  It  appeared  from  the  case  that  (1) 
prior  to  the  making  of  an  order  by  the  Quarter  Sessions 
for  the  North  Riding  of  Yorkshire  at  Michaelmas, 
1880,  constituting  the  hamlet  of  Islebeck  a  separate 
highway  parish,  and  annexing  such  parish  to  the  Bird- 
forth  Highway  District  the  said  hamlet  formed  part  of 
the  township  of  Bagby  in  the  said  district,  and  was  a 
place  in  which  all  the  highways  were  repairable  by  the 
occupiers  ratiotie  tenura  and  in  which  no  highway  rates 
were  leviable  by  reason   of   the  exemption  contained  in 
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section  33  of  the  Highway  Act,  1835.  The  hamlet 
continued  to  form  part  of  the  townihip  of  Bagby  uatil 
Jane  1,  1886.  (2)  The  North-Bastem  Railway  Company 
was,  prior  to  the  making  of  fche  said  order,  and  still  was  in 
occupation  of  lands  in  the  said  hamlet  and  was,  prior  to 
the  making  of  the  order  next  hereinafter  referred  to, 
liable  ratione  tenurce  to  repair  a  portion,  to  wit  84  yards 
or  thereabouts,  of  a  certain  highway  in  the  said  hamlet. 
(3)  Upon  April  11,  1881,  an  order  was  made  under 
section  35  of  the  Highway  Act,  1862,  whereby  it  was 
ordered  that  all  the  highways  within  th«  hamlet  of  Isle- 
beck  should  become  and  for  ever  thereafter  be  parish 
highways  and  be  repaired  and  maintained  by  the  Bird- 
f  orth  Highway  Board,  and  whereby  the  sums  to  be  paid 
by  the  respective  occupiers  of  lands  within  the  said  hamlet 
previously  liable  to  the  repair  of  the  said  highways  in 
full  discharge  of  all  claims  thereafter  in  respect  of  the 
repair  and  maintenance  of  the  said  highways  or  any  of 
them  or  any  part  thereof  were  fixed.  (4)  On  August  22, 
1881,  the  North-Eastem  Railway  Company  was  rated 
and  assessed  in  respect  of  its  said  lands  to  a  rate  for  the 
expenses  incurred  by  the  Birdforth  Highway  Board  in 
repairing  and  maintaining  the  highways  within  its  dis- 
trict including  the  highways  within  the  hamlet  of  Isle- 
beck  and  for  other  expenses  legally  incurred  by  the 
board.  An  appeal,  however,  against  the  rate  by  the 
company  to  the  said  Quarter  Sessions  at  Michaelmas, 
1881,  was  allowed.  (5)  By  an  order  of  the  Local 
Govermnent  Board  dated  June  1,  1886,  and  con- 
firmed by  the  Local  Government  Board's  Provisional 
Orders  Confirmation  (Poor  Law)  Act,  1887,  the 
hamlet  of  Islebeck  was  detached  from  the  town- 
ship of  Bagby  and  was  amalgamated  with  the  town- 
ship of  Dalton  in  the  Birdforth  Highway  District. 
(6)  On  June  7, 1897,  a  rate  for  the  relief  of  the  poor  in 
the  said  parish  of  Dalton  and  for  other  purposes  charge- 
able thereon  was  made,  in  which  the  North-Eastem 
Railway  Company  was  rated  and  assessed  in  respect  of 
its  occupation  of  its  said  lands  in  the  said  hamlet  of 
Islebeck.  Such  rate  was  levied  {inter  alia)  in  respect 
of  expenses  incurred  or  to  be  incurred  b^  the  Rural 
District  Council  of  Thirsk,  which  council  is  the 
successor  mf  the  said  Birdforth  Highway  Board,  in 
respect  of  the  repair  and  maintenance  of  the  highways 
within  the  said  rural  district,  including  the  portion  of 
the  said  parish  of  Dalton  which  was  or  is  comprised  in 
the  said  hamlet  of  Islebeck.  (7)  The  North-Eastem 
Railway  Company  duly  gave  notice  of  appeal  against 
the  said  rate,  and  entered  an  appeal  against  such  rate 
at  the  midsummer  quarter  sessions  of  the  said  Riding, 
which  appeal  was  duly  respited  until  the  following 
quarter  sessions,  when  it  was  heard.  (8)  The  appellants 
admitted  that,  subject  to  the  matters  contained  in  para- 
graph 9  hereof,  the  said  rate  had  been  duly  laid  and 
demand  therefor  had  been  made.  (9)  On  behalf  of  the 
company  it  was  contended— (a)  That,  it  having  been 
decided  in  the  appeal  to  the  quarter  sessions  for  the 
NoHh  Riding  of  the  county  of  York  holden  at 
Michaelmas,  1881,  that  the  company  was  not  liable  to 
contribute  towards  the  repair  and  maintenance  of  the 
highways  in  that  portion  of  the  pariah  of  Dalton  which 
¥ras  formerly  the  hamlet  of  Islebeck,  the  question  was 
ren  judicata^  and  the  quarter  sessions  was  precluded 
from  deciding  otherwise  in  the  present  appeal  ;  (6) 
that  the  company,  having  been  liable  to  maintain  the 
highways  in  the  said  hamlet  of  Islebeck  ratione  tenurai, 
was  exempted  by  section  33  of  the  Highway  Act,  1835, 
from  liability  to  rates  levied  in  respect  of  the  repair 
and  maintenance  of  such  highways,  and  had  continued 
to  be  exempt  ever  since  ;  and  (c)  that  the  company, 
having  complied  with  the  requirements  of  the  order  of 
petty  sessions  referred  to  in  paragraph  3  of  this  case, 
was  by  virtue  of  section  35  of  the  Highway  Act,  1862, 
discharged  of   all   claims   thereafter   in    respect  of  the 


repair  and  maintenaifce  of  the  highways,  or  portions  of 
highways,  in  the  said  hamlet  of  Islabeck,  or  any  part 
of  such  highways,  and  waa  therefore  not  liable  to  pay 
the  said  rate.  (10)  On  behalf  of  the  respondents  it  waa 
contended — (a)  That  the  said  decision  of  the  quarter 
sessions  on  October  19,  1881,  was  final  only  f  or  ita 
proper  purpose  and  object, which  said  purpose  and  object 
was  that  the  North-Eastem  Railway  Company  was  not 
liable  to  pay  a  rate  of  5 id.  in  the  pound  laid  on 
August  22,  1881,  for  the  purpose  of  raising  moneys 
payable  under  a  precept  of  the  said  Birdforth  Highway 
Board,  and  that  the  said  decision  was  not  oonclnsivo 
evidence  of  the  matters  set  out  in  paragraph  9  (6)  and 
(c)  hereof,  which  said  matters  only  came  (if  at  all) 
collaterally  in  question  before  the  said  sessions,  or  were 
only  incidentally  cognisable,  or  were  at  most  only 
matters  to  be  inferred  by  argument  from  the  said 
decision  ;  (6)  that  the  exemption  from  the  payment  of 
highway  rates  conferred  by  section  33  of  the  Highway 
Act,  1835,  continued  only  so  lon^  as  the  liability  of 
the  said  company  to  repair  the  said  84  yards  (or  there- 
abouts) of  the  said  highway  ratione  tenuras  lasted,  and 
that,  therefore,  the  exemption  determined  on  the  said 
April  11,  1881,  when  by  virtue  of  the  said  order  of 
the  said  justices  the  said  portion  of  the  said  highway 
became  a  parish  highway  ;  (c)  that  the  said  order, 
dated  April  11,  1881,  only  operated  to  discharge  th» 
said  company  from  all  the  claims  from  the  said  date  hj 
the  said  Birdforth  Highway  Board'  or  its  successors  in 
respect  of  the  repairs  and  maintenance  of  the  said  84 
yards  (or  thereabouts)  of  the  said  highway  then  ordered 
to  be  made  repairable  by  the  parish,  and  in  no  way 
affects  the  liability  of  the  said  .  company  in  respect  of 
its  occupation  of  property  within  the  district  of  the 
said  Thirsk  Rural  District  Council  and  otherwise  by 
law  liable  to  be  rated  from  paying  rates  for  expensesb  - 
incurred  by  the  council  of  the  said  rural  districts 
respect  of  the  repair  and  maintenance  of  the  highways 
within  the  said  mral  district.  The  caunty  quarter 
sessions  held  that  the  question  was  not  res  judicata , 
and  that  they  were  not  bound  by  the  decision  in 
the  appeal  to  the  quarter  sessions  in  1881.  And 
that  the  North-Eastem  Railway  Company  was  not 
exempt  from  payment  of  any  portion  of  the  said  rate. 
The  questions  for  the  opinion  of  the  Court  were— (1) 
Were  the  quarter  sessions  preolnded  by  their  previous 
decision  at  Michaelmas,  1881,  from  holding  that  the 
North-Eastem  Railway  Company  was  liable  to  be  rated 
in  respect  of  its  occupation  of  lands  within  the  said 
hamlet  of  Islebeck  for  expenses  incurred  by  the  mral 
district  ooQoeil  of  Thirsk  in  relation  to  the  highways 
within  the  said  rural  district  P  (2)  Was  the  North- 
Eastem  Railway  Company  exempt  from  payment  of  so- 
mnch  of  the  said  rates  as  was  levied  in  respect  of  the 
repair  and  maintenance  of  the  highways  In  the  said 
hamlet  P  The  decision  of  quarter  sessions  was  affirmed 
by  the  Divisional  Conrt. 

Mr.  Marshall,  Q.C.,  Mr.  Macmorran,  Q.C.,  and  Mr. 
Gawan  Taylor  were  counsel  for  the  appellants  ;  Mr. 
A.  T.  Lawrence,  Q.C.,  and  Mr.  R.  Cmmingham  Glen 
for  the  respondents. 

The  LoBD  Chancellor,  in  giving  judgment, 
said  :— By  section  35  of  25  and  26  Vict.,, 
c.  61,  a  person  liable  to  repair  a  highway  ratione 
tenurw  was  enabled,  by  a  process  described  In  the 
section  in  question,  to  apply  for  an  order  relieving 
him  from  the  responsibility  of  repairing  in  future,  and 
the  justices  were  authorized  in  this  form  of  procedure  to 
make  an  order  by  which  they  fixed  a  certain  sum  to  be 
paid  by  the  person  so  applying  in  full  discharge  of  all 
claims  thereafter  in  respect  of  the  repair  and  mainten- 
ance of  such  highway.  The  language  of  the  statute 
seems  very  plain,  and  it  is  not  denied  that  the 
proper  procedure  was  followed  ;    but,  for  some   reason 
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which  does  not  very  clearly  appear,  the  justices  fixed  a 
merely  nominal  sum,  and  for  a  considerable  time  the 
order  thus  made  has  been  pursued.  I  know  of  no  reason 
in  the  absence  of  fraud  why  the  bargain  thus  made 
under  statutable  authority  is  to  be  set  aside  simply 
because  the  magistrates  did  not  fix,  as  they  should  have 
done, a  capital  sum  such  as  in  their  judgment  would  have 
been  adequate  pa3rment  in  respect  of  the  liability  of  which 
they  were  relieving  the  proprietor  of  the  land.  I  do 
not  know  what  led  to  this  strange  result*  It  may  have 
been  an  honest  blunder  as  to  what  was  the  meaning  of 
the  Act  of  Parliament,  but,  whatever  it  was,  it  is 
impossible  now  to  treat  what  was  done  under  the  powers 
of  the  statute  as  if  it  was  of  no  avail.  I  therefore 
move  your  Lordships  that  this  appeal  be  dismissed  with 
costs. 

The  other  noble  and  learned  Lords  concurred. 

[Solicitors— Robbins,* Billing,  and  Co.,  for  the  appel- 
lants ;  A.  Eaye  Butterworth,  for  the  respondents.] 


Court  of  Appeal  (A.  L.  Smith,  Vaughan  >  1900. 

Williams,  and  Romer,  L.JJ.)  j         May  29. 

ANDBBSOX  V.  VICABY.* 

Landlord  and  Tenant — Game — Occupying  owner 

— ^Lessee    of  sporting  rights — Ground    Game 

Act,  1880  (43  and  44  Viot.,  c.  47). 

The  Ground  Game  Act,  1880,  applies  to  the 
occupying  owner  of  land,  where  the  right  of 
shooting  is  separated  from  the  occupation,  and  the 
Act  is  not  limited  to  an  occupying  tenant. 

Therefore  where  the  owner  of  land  let  the 
sporting  rights  over  it,  including  a  farm  in  the 
occupation  of  a  tenant,  to  the  plaintiff,  and  the 
owner  subsequently  conveyed  part  of  the  land, 
including  that  farm,  to  the  defendant,  who  took 
a  surrender  of  the  tenant's  lease  of  tl^e  farm,  the 
defendant  was  held  entitled  to  the  ground  game 
under  the  Act  of  1880  as  against  the  lessee  of 
the  sporting  rights. 

So  held  by  Vaughan  Williams  and  Homer, 
L.JJ.,  A.  L.  Smith,  L.J.,  dissenting. 

Decision  of  Wright,  J.  (15  The  Times  L.R., 
496),  affirmed.  

This  was  an  apx)eal  from  a  judgment  of  Mr.  Justice 
Wright *s  at  the  trial  of  an  action  without  a  jury, 
reported  15  The  Times  L.R,,  496  ;  [1899]  2  Q.B.,  486. 
The  aetion  was  brought  hj  Mr.  Frank  Herbert  Anderson 
against  Mr.  William  Vicary  for  damages  for  trespass  to 
■porting  rights  held  bj  the  plaintiff  over  land  known  as 
the  Plumley  estate,  at  Bovey  Tracey,  in  the  county  of 
Devon.  The  defendant,  who  had  trapped  rabbits  upon 
that  portion  of  the  Plumley  estate  of  which  he  was  the 
owner  and  occupier,  pleaded  that  he  was  entitled  to  do 
so  by  virtue  of  the  Ground  Game  Act,  1880.  It 
appeared  that  on  January  18,  189S,  Mr.  John 
Harris,  who  was  then  the  owner  of  the  whole 
of  the  Plumley  estate,  let  a  portion  of  it  to 
Mr,  William  Wreyford  for  a  term  of  21  years, 
reserving  to  himself,  subject  to  the  Ground  Game  Act, 
1880,  the  right  to  kill  game  and  rabbits.  On  Augusl  31, 
1690,  Harris  let  to  the  plaintiff  Plumley-house,  together 
with  the  sporting  rights  over  the  whole  of  the  Plumley 
estate,  for  five  years  from  January  1,  1896,  reserving, 
however,  to  his  remaining  tenants  in  common  with  the 
lessee  and  subject  to  the  Ground  Chtme  Act  the  right  of 
hunting  for  and  killing  rabbits.  In  January,  1898,  Harris 
sold  the  land  comprised  in  Wreyford 's  lease,  together 
with  Northcombe-wood,  which   adjoined  it,  to  the  de- 
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fendant,  and  in  May  of  the  same  year  the  defendant, 
having  obtained  from  Wreyford  a  surrender  of  the  land, 
of  which  he  was  the  tenant,  entered  into  oocnpation 
and  farmed  the  land  himself.  The  defendant  then  began 
to  trap  rabbits  in  Northcombe-wood  and  in  the  hedge- 
rows between  it  and  the  land  lately  let  to  Wreyford,  and 
the  plaintiff,  who  continued  to  be  the  lessee  of  the  sporting 
rights  over  the  estate,  complained,  asserting  that  the 
defendant  had  no  right  to  trap  rabbits  where  he  did. 
The  question  was  whether  a  person  who,  like  the  de- 
fendant, was  the  owner  as  well  as  the  occupier  of  land 
was  one  in  favour  of  whom  the  Ground  Game  Act 
applied,  and  whether  such  a  person  was  at  liberty  to- 
kill  rabbits,  notwithstanding  that  his  predecessor  in 
title  had  conveyed  away  the  sporting  rights.  Mr. 
Justice  Wright  was  of  opinion  that  the  intention  of  the 
Act  was  that  there  shonld  be  no  land  over  which  the 
occupiei^  should  not  have  the  right  to  kill  ground  game, 
and  that,  as  far  as  this  right  was  concerned,  an 
occupying  ovmer  was  to  be  treated  like  any  other 
occupier.  He  therefore  gave  judgment  for  the  defen- 
dant.   The  plaintiff  appealed. 

Mr.  Duke,  Q.C.,  and  Mr.  Bodilly  appeared  for  the 
plaintiff  ;  Mr.  Foote,  Q.C.,  and  Mr.  Clavell  Baiter  for 
the  defendant. 

llie  OpuBT  dismissed  the  appeal,  Lord  Justice  A.  L. 
Smith  dissenting. 

LoBD  Justice  A.  L.  Smith  said  that  though  he  was 
in  the  minority  he  had  a  very  strong  opinion  about  this 
case,  and  it  would  be  useless  for  him  to  take  time  to 
consider  whether  he  could  not  agree  with  his  learned 
brethren.  With  all  submission  to  them  ho  thought 
that  this  appeal  ought  to  be  allowed.  The 
action  was  brought  to  recover  damages  for  trespass  to  • 
shooting  rights,  and  it  was  brought  avainst  a  land- 
owner who  was  'arming  his  own  land.  The  defendant 
justified  under  the  Ground  Game  Act,  1880.  An 
important  question  was  thus  raised — ^viz.,  whether  the 
Ground  Game  Act  was  passed  in  the  interests  of 
landlords  as  well  as  of  tenants.  Speaking  for  himself 
he  had  no  doubt  that  it  was  passed  for  the  purpose  of 
protecting  tenants  against  landlords,  and  not  for  the 
purpose  of  protecting  landlords  against  tenants.  The 
original  owner  of  the  land  in  question  was  Harris,  and 
he,  having  granted  the  right  of  shooting  over  the  land 
by  lease  to  the  plaintiff  for  five  years,  sold  the  land  in 
fee  to  the  defendant  subject  to  the  lease  of  the  shoot- 
ing rights.  The  defendant  went  into  occupation,  and 
he  claimed  to  be  entitled  to  kill  and  take  rabbits  by 
virtue  of  the  GrAnd  Game  Act.  Did  the  Act  apply  to 
a  landlord  who  had  no  tenant  ?  In  his  opinion, the  state- 
ment that  the  Act  was  passed  in  the  interests  of  landlords 
as  well  as  of  tenants  was  absolutely  without  any  founda- 
tion. Nothing  could  be  more  absurd  than  to  suppose 
that  in  1880  landlords  required  the  protection  which 
this  Act  was  intended  to  afford.  Landlords  then  had 
everything  in  their  own  hands.  The  Act  was  passed 
for  the  purpose  of  protecting  tenants  whose  property 
was  being  eaten  up  by  ground  game  in  consequence  of  their 
landlords  failing  to  keep  the  ground  game  down.  It  was 
entitled  **  An  Act  for  the  better  protection  of  occupiers 
of  land  against  injury  to  their  crops  from  ground  game. '  * 
It  was  dear  that,  if  a  landlord  had  no  tenant,  he  was 
completely  dominut  of  the  whole  of  his  land  and  was 
not  in  need  of  any  protection,  and  in  his  opinion  the 
word  **  occupiers  "  in  the  title  must  mean  tenants. 
Then  the  preamble  was  as  follows  :— '**Whereas  it  is 
expedient  in  the  interests  of  good  husbandry,  and  for 
the  better  security  for  the  capital  and  labour  invested 
by  tbe  occupiers  of  land  in  the  cultivation  of  the 
soil,  that  further  provision  shonld  be  made  to 
enable  such  occupiers  to  protect  their  crops  from 
injury  and  loss  by  ground  game."  There  agais 
it  seemed  clear  to  him  that   **  occni^ers  "   must  mean^ 
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tenants.  Then  section  1  enacted  that  **  every  occupier 
•of  land  shall  have,  as  incident  to  and  inseparable  from 
his  occnpatioB  of  the  land,  the  right  to  kill  and  take 
ground  game  thereon,  concurrently  with  any  other  per- 
son who  may  ba  entitled  to  kill  and  take  ground  game 
on  the  same  land."  Thefe,  again,  **  occupier  **  must 
mean  tenant  ;  for  a  landlord  who  occupied  his 
•own  land  and  had  no  tenant  did  not  require 
the  protectien  of  any  such  enactment.  The  provisos 
contained  in  subsections  1,  2,  and  S  of  section  1,  and 
the  provisions  of  the  following  sections  all  seemed  to 
be  applicable  to  tenants  exclusively,  and  could  not  be 
■  aimed  at  a  landlord  who  had  no  tenant  under  him. 
Reference  had  been  made  to  the  case  of  **  Smith  v. 
Hunt  "  (54  Z.r.,  422),  a  decision  on  section  6  of  the 
Act.  Whether  that  ease  was  rightly  decided  or  not,  he 
thought  it  clear  that  the  Act  generally  was  drawn  in 
the  interests  of  tenants,  and  that  it  was  only  to  be 
brought  into  play  where  there  was  both  a  landlord 
and  a  tenant. 

Lord  Justice  Vauohan  Williams  said  he  had  come 
to  a  different  conclusion,  and  he  thought  that  the  judg- 
ment of  Mr.  Justice  Wright  was  correct.  Tlie  question 
was  to  find  out  the  meaning  of  the  words  **  occupier 
of  land  "  in  the  Ground  Game  Act.  He  did  not 
think  it  necessary  to  limit  the  meaning  of  those 
words.  In  his  judgment  they  ought  to  be  taken 
as  meaning  what  they  naturally  meant — viz., 
the  occupier  of  land.  He  did  not  at  a]l  say 
that  the  Act  was  passed  for  the  protection  of  landlords, 
but  neither  did  he  know  that  it  was  only  passed  for  the 
protection  of  tenants,  ^e  thought  it  was  passed  to 
prevent  the  separation  of  the  right  of  shooting,  so  far 
as  ground  game  was  concerned,  from  the  right  of  occu- 
pation of  land.  The  Act  provided  that  every  occupier 
of  land  should  always  hate  the  statutory  right  men- 
tioned in  section  1— viz. ,  the  right  to  kill  and  take 
ground  game,  inseparable  from  his  occupation  of  the 
land.  In  his  view  the  language  of  the  Act  was 
wide  enough  to  cover  the  case  of  an  occupier  who  was 
the  landowner  as  well  as  an  occupier  who  was  a  tenant. 
He  wished  to  say  plainly  that  there  was  nothing  in  his 
judgment  which  involved  the  proposition  that,  where  a 
landlord  was  in  occupation  and  there  had  been  no  sepa- 
ration of  the  rights  of  shooting,  this  Act  would  have 
any  operation.  In  such  a  case  he  thought  it  had  no 
operation. 

LOBD  Justice  Romsb  said  he  thought  that  the  judg- 
ment of  Mr.  Justice  Wright  should  be  ai&rmed.  In  his 
opinion  the  policy  of  the  Ground  Game  Act  was  to 
ensure  that  all  occupiers  of  land  should  have  the  right 
to  kill  and  take  ground  game  ;  and  the  object  of  the 
Act  was  to  give  that  right  to  all  occupiers  of  land 
who  would  not  have  it  independently  of  the  Act. 
Subject  to  that  the  Act  seemed  to  contemplate 
occupiers  of  all  sorts.  Occupiers  of  every  kind,  if 
they  were  not  able  otherwise  to  keep  down  the 
ground  game  on  their  land,  had  that  right  given 
to  them  by  the  Act.  It  was  said  that  an  occupier 
within  the  Act  must  only  have  a  chattel  interest  in  the 
land.  But  he  oould  not  see  why.  The  policy  of  the 
Act  applied  as  much  to  an  owner  in  fee  as  to  a  tenant 
for  a  long  term.  There  was  nothing  to  justify  the 
distinction  that  was  sought  to  be  drawn,  and  the  sug- 
gested reason  could  not  be  found  in  the  Act  itself.  If  such 
a  distinction  were  to  be  drawn,  it  would  cause  injustice 
in  the  working  of  the  Act.  For  instance,  if  a  landlord  with 
an  agricultural  tenant  granted  a  lease  of  shooting  rights, 
the  tenant  of  the  shooting  rights  could  not  interfere 
with  the  right  of  the  agricultural  tenant  under  the  Act. 
If  then  the  agricultural  tenant  absconded,  and  the 
landlord  went  into  possession,  according  to  the  con- 
tention of  the  appellant  the  landlord  would  be  obliged 
to  work  tlie  farm   subject  to  the  right  of  the  lessee  of 


the  shooting  to  let  the  ground  game  multiply.  Yet 
why  should  the  rights  of  the  tenant  imder  the 
shooting  lease  be  thus  enlarged  ?  Again,  a  young  farmer 
might  be  lessee  to  his  father  of  a  small  farm  over  which 
the  rights  of  shooting  might  be  let.  If  the  father  died, 
and  the  son  succeeded  to  the  freehold,  according  to  the 
appellant  the  son  would  lose  his  statutory  right  and  the 
shooting  tenant  would  acquire  a  right  wMch  he  had  not 
before.  In  his  opinion  the  Act  ought  not  to  be  cut  down 
so  as  to  shut  9ut  any  occupier,  so  long  as  independently 
of  the  Act  he  had  no  right  to  kill  and  take  ground 
game. 

[Solicitors — Mann  and  Crimp,  agents  for  ELacker  and 
Michelmore,  Newton  Abbot  ;  Chureh,  Rendell,  Todd» 
and  Co.,  agents  for  Baker,  Watts,  Alsop,  and  WooU- 
oombe,  Xewton  Abbot.] 


Court  of  Appeal  (Webster,  M.R.,  )  1900. 

Rigby  and  Collins,  L.JJ.)       (  May  30. 

CORNWALL  y.  HBNSON.* 

Vendor  and  Purchaser — Delay  on  part  of  pur- 
chaser— Abandonment  of  contract — Damages. 
Held,  upon  the  facts,  that  the  plaintiff,  the 
purchaser,  had  not,  by  his  delay  in  paying  the 
last  instalment  of  the  puiH^iase  money,  abandoned 
the  contract,  and  was  therefore  entitled  to 
damages  for  the  way  in  which  the  defendant,  the 
vendor,  had  dealt  with  the  property. 

Decision  of  Cossens-Hardy,  J.  (15  Hie  Times 
L.R.,  544),  reversed. 

This  was  an  appeal  against  a  decision  of  Mr.  Justice 
Cozens-Hardy's  reported  in  15  The  Times  L.R., 
544).  By  an  agreement  dated  August  11,  1892,  and 
made  between  the  defendant  of  the  one  part  and  the 
plaintiff  of  the  other  part,  the  defendant  agreed  to  sell 
and  the  plaintiff  agreed  to  buy  5|  acres  of  land  at 
Pitsea,  in  Essex,  for  £150.  Clause  2  was  as  follows  :— 
'*  The  purchaser  has  already  paid  to  the  vendor  the  sum 
of  £40  on  account  of  the  said  purchase- money  of  £150, 
and  will  pay  the  balance  by  equal  quarterly  instalments 
of  £9  3s.  4d.  each  on  the  29th  day  of  September,  the 
25th  day  of  December,  the  25th  day  of  March,  and  the 
24th  day  of  June  in  every  year,  the  first  of  such 
quarterly  payments  to  be  made  on  the  25th  day 
of  December,  1892.  The  purchaser  will  also  pay  to 
the  vendor  with  each  such  quarterly  payment  on 
account  of  principal  such  a  further  sum  as  shall  be 
equivalent  to  interest  at  the  rate  of  3  per  cent,  per 
annum  on  the  amount  of  principal  remaining  unpaid  for 
the  quarter  then  past,  but  if  the  purchaser  shall  make 
default  in  payment  of  any  of  such  instalments  of  principal 
or  interest  or  any  part  thereof  for  30  days  after  the 
same  shall  have  become  due  the  whole  of  the  uiqpaid 
instalments  of  the  said  purchase- money  with  the  in- 
terest thereon  shall  become  immediately  due  and  pay- 
able." Thns  far  the  clause  was  in  print,  but  the  follow- 
ing words  were  added  in  writing  :— '*  I  agree  to  grant 
a  further  extension  on  application  of  the  purchaser  at 
an  increase  of  interest  as  shall  be  determined  by  both 
parties. ' '  The  purchaser  was  by  Clause  3  to  have  posses- 
sion as  on  July  1^  1892,  and  he  was  by  Clause  6  to 
make  and  maintain  certain  boundary  fences  and  hedges, 
and  also  to  complete  and  repair  part  of  a  road  abutting 
on  the  land.  By  Clause  8  the  vendor,  in  the  event  of 
default  being  made  for  30  days  in  payment  of  the  whole 
of  the  unpaid  instalments  with  interest,  was  to  be  at 
liberty  to  resell  and  to  retain  out  of  the  proceeds  of 
sale  unpaid  instalments  with  interest,  and  the  net 
balance  of  the  proceeds  was  to  be  paid  by  the  vendor  to 
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tlie  porchaaer.  The  plaintiff  entered  into  poaession 
mad  coltiTated  the  land  for  a  oonsiderable  time,  but  he 
did  not  make  it  profitable.  He  wan  generally  in  arrear 
with  his  instalmentt,  and  from  time  to  time  the  de- 
fendant allowed  a  postponement,  interest  being  charged 
and  paid  at  £5  per  eent.  Tlie  last  instalment  paid  by 
tbe  plaintiff  became  doe  on  June  24,  1895,  and  was 
paid  with  interest  on  August  27,  1895.  This  left  only 
one  instalment  remaining  due,  but  from  August,  1896, 
no  further  payment  was  made  by  the  plaintiff  to  the 
defendant.  Much  correspondence  took  place,  in  which 
the  defendant  called  upon  the  plaintiff  to  pay,  and  on 
October  23,  1896,  the  plaintiff  wrote  a  long  letter  to 
the  defendant  asking  him  to  reply  to  a  particular 
address  in  Jamaica- road,  Bermondsey.  Shortly  after 
that  date  the  plaintiff  disappeared,  and  letters  addressed 
by  the  defendant  to  him  at  Jamaica-road  were  returned 
through  the  Dead  Letter  Office.  Inquiries  made  by  the 
defendant  at  former  addresses  and  from  his  relations  led 
to  no  result.  Hie  field  was  in  a  derelict  state,  the 
fences  were  broken  down,  nothing  was  produced  by  the 
land,  the  road  was  not  made,  and  rates  and  tithe  were 
unpaid,  the  tithe  being  ultimately  paid  by  the  de- 
fendant. Tbe  land  was  not  worth  the  total  amount  of 
the  instalments  paid  by  the  plaintiff.  Under  these  cir- 
cumstances the  defendant  took  possession  and  advertised 
the  property  for  sale,  and,  not  being  able  to  effect  a 
sale,  he  on  March  7,  1898,  agreed  to  let  the  property 
to  a  Mr.  Bums,  with  liberty  to  erect  a  house,  and  with 
the  option  to  purchase  at  any  time  during  the  term. 
Boms  accordingly  erected  a  house,  and  was  still  in 
posseesion  at  the  trial  of  tbe  action.  Tbe  plaintiff  again 
appeared  upon  the  scene,  and  on  June  13,  1898,  he  wrote 
to  the  defendant  that  he  was  prepared  to  **  make  the 
final  instalment  and  settlement  of  tbe  ground  pur- 
chased." Correspondence  took  place,  but  nothing 
resulted  from  it,  sfid  on  July  13,  1898,  this  action  was 
commenced,  the  plaintiff  claiming  specific  perform- 
ance of  the  agreement  of  August,  1892,  and  damages 
instead  of  or  in  addition  to  specific  performance,  or 
alternatively  damages  for  breach  of  contract  or 
repayment  of  the  purchase-money  with  interest. 
It  was  admitted  at  the  trial  that  the  jtlaintiff  could  not 
obtain  specific  performance  of  the  contract,  he  himself 
not  haying  been  always  ready  and  willing  to  perform 
his  part  of  the  bargain,  and  the  learned  Judge  held 
that  there  was  no  legal  foundation  for  the  plaintiff's 
claim  for  damages,  or  for  the  return  of  the  instalments 
which  he  hod  paid.  His  Lordship  therefore  dismissed 
the  action,  but  without  costs.    The  plaintiff  appealed. 

Mr.  Astbury,  Q.C.,  and  Mr.  Harry  Greenwood  were 
for  the  plaintiff  ;  Mr.  Frederic  Thompson  was  for  the 
defendant. 

The  CoUBT  allowed  the  appeal. 

The  Masteb  of  the  Rolls  said  that  Mr.  Justice  Cozens- 
Hardy  came  to  the  conclusion  on  the  facts  that  the 
plaintiff  had  by  his  conduct  shown  thiit,  in  October, 
1896,  he  had  in  fact  abandoned  the  land  and  repudiated 
the  contract,  and  that  tbe  defendant  was  entitled  to 
treat  the  contract  as  at  an  end.  If  his  Lordship  (the 
Master  of  the  Rolls)  could  come  to  that  conclusion  of 
fact,  he  should  think  that  the  judgment  was  right.  But, 
with  the  greatest  respect  to  the  learned  Judge,  he  was 
unable  to  agree  in  that  conclusion.  It  w^as  not  necessary 
to  decide  whether  Clause  8  of  the  contract  was  entirely 
optional  in  favour  of  the  vendor,  and  that  he  had  lost 
all  his  rights  independently  of  that  clause,  for,  in  his 
Lordship's  view  of  the  facts,  the  defendant  was  not 
justified  in  treating  theTplaintiff  as  having  abandoned 
his  contract.  It  was  quite  plain  that  the  defendant 
never  brought  it  to  tbe  mind  of  the  plaintiff,  so  long  as 
they  were  in  communication,  that,  if  he  did  not  pay  the 
last  instalment,  the  defendant  would  treat  tbe  contract 
as  abandoned.    Indeed,  months  after  the  last  instalment 


had  become  due,  the  defendant  wrote  letters  to  the- 
plaintiff  on  the  basis  that  the  property  still  belonged  to 
the  plaintiff.  His  Lordship  could  not  find  any  intention 
on  the  part  of  the  plaintiff  to  abandon  the  contract,  or 
any  sufificient  notice  by  the  defendant  to  the  plaintiff 
that,  if  the  last  instalment  (less  than  £10)  weie  not 
paid  within  a  specified  time,  the  contract  must  be 
treated  as  at  an  end.  The  way  in  which  the  defendant 
had  dealt  with  the  property  was  not  justified,  and  he 
was  liable  in  damages.  The  Court  had  been  asked  to 
assess  the  damages,  and  his  Lordship  thought  sub- 
stantial justice  would  be  done  by  awarding  the  plaintiff 
£125.    He  must  have  his  costs  in  both  Courts. 

LoKD  Justice   Rigby   and   Lobd  Justice  Collin9 
delivered  judgments  to  the  same  effect. 

[Solicitors — Edwin,  Son,  and  Edgley  ;  Field,  Roscoe, 
and  Co.,  for  J.  H,  Mitchell,  Worthing.] 


Court  of  Appeal  (Webster,  M.R. ,  ) 
Higby  and  Collins,  L.JJ.)       ( 


1900. 
May  30. 

ELKINS  V.  THE  CAPITAL  GUABANTEE  SOCIETY.* 


Company — ^Winding  up — Trust  fund — Balance 
unclaimed  by  bondholders. 
The  balance  of  a  fund  set  apart  for  the  payment 
of  bondholders  in  a  company  in  liquidation,  the 
bonds  not  becoming  payable  until  1050,  not 
having  been  claimed  for  over  10  years  in  answer 
to  advertisements,  the  Court  refused  to  make 
an  order  that  the  unclaimed  balance  should  be 
handed  over  to  the  liquidator  on  behalf  of  the 
shareholders.  

This  was  an  appeal  against  a  decision  of  Mr.  Justice 
Stirling's  (reported  in  The  Times  of  June  14  last). 
The  action  arose  out  of  the  failure  of  a  company 
which  was  formed  to  carry  out  a  scheme  of  a  somewhat 
curious  nature.  The  company  was  incorporated  in 
1874  with  the  object  of  collecting  and  investing  at 
compound  interest  the  small  discounts  usually  allowed 
by  tradesmen  to  their  customers  in  respect  of  cash 
purchases,  and  to  secure  the  accumulated  amount  to  the 
customers,  out  of  whose  discounts  the  fund  had  arisen. 
The  course  of  dealing  of  the  company  was  as  follows  : — 
The  company  appointed  certain  tradesmen  as  *'  trade 
members, "who  agreed  to  give  to  all  their  cash  customers 
coupons  issued  by  the  company  of  the  full  nominal 
value  of  the  amount  of  the  customer's  purchases. 
The  tradesmen  paid  the  company  Ss.  for  every  £5  worth 
of  coupons,  which  was  to  them  equivalent  to  giving  the 
customer  5  per  cent,  discount  for  cash.  The  customer 
paid  nothing  for  the  coupons,  but  took  them  in  lieu  of 
the  usual  cash  discount.  When  a  customer  had 
received  or  accimiulated  coupons  of  the  nominal  value  of 
£5  the  company  gave  in  exchange  for  those  coupons  a 
bond  or  promissory  note,  under  which  they  became 
bound  to  pay  thac  amount  to  the  holder  within  a  given 
number  of  years  (ranging  in  the  different  series  of 
bonds  from  67  to  90),  or  whenever  the  bond  should  be 
drawn  for  payment,  tbe  drawings  being  half-yearly  by 
ballot.  By  investing  and  accumulating  the  money 
received  from  the  tradesmen  in  respect  of  .the  purchase 
of  coupons  it  was  calculated  that  the  company  would 
be  able  to  provide  a  fund  sufificient  to  pay  the  bonds 
when  due  or  drawn  for  payment.  The  busiqess  of  the 
company  flourished  for  some  years,  but  ultimately  the 
company  were  advised  that  the  provision  for  the  half- 
yearly  drawings  of  the  bonds  was  illegal  as  a  violatioik 
of  the  Lottery  Act.  This  part  of  the  scheme  was 
'thereupon  abandoned,  with  the  result  that  the  businesa  • 
fell  off,  and  ultimately   the   company  went   into  volun- 
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tary  liquidation.  The  funds  which  had  been  set  aside 
to  meet  the  bonds  at  maturity  amounted  to  about 
£24,000,  and  a  considerabie  proportion  'of  that  amount 
is  still  in   Court,  representing   the   security    for  bonds 

•  outstanding  and  unclaimed.  The  action  wac  com- 
menced in  April,  1883,  the  plaintiff,  who  sued  on 
behalf  of  himself  and  all  the  other  bondholders,  claim- 
ing ta  have  the  fund  distributed  under  the  direction  of 
the  Court.  The  total  nominal  value  of  the  bonds  out- 
atanding  s^t  that  time  was  £507,690.  By  the  direction 
of  the  Court  inqniries  were  prosecuted  and  advertise- 
ments issued  inviting  bondholders  to  come  in  and 
receive  their  proportion  of  the  fund  in  Court,  and  as 
the  result  of  these  proceedings  about  three-fifths  of  the 
bondholders  had  come  in  and  received  dividends,  but 
there  still  remained  a  considerable  sum  in  Court.  An 
application  was  made  by  the  liquidator  asking  that  the 
balance  of  the  fund  might  be  paid  over  to  him  on 
behalf  of  the  shareholders  of  the  company,  on  the 
ground  that  the  time  had  now  come  when  it  must  be 
presumed  that  those  bondholders  who  had  not  come  in 
had  released  their  claims,  and  that  the  proceedings 
ou£^t  to  be  closed.    It  was   contended  by  the  plaintiff, 

•on  the  other  hand,  that  as  the  remaining  bond- 
holders might  still  come  in  (and  it  was ,  shown 
that  some  had,  in  fact,  come  in  quite  recently) 
it  would  be  unjust  to  shut  them  out  from  partici- 
pation in  a  fund  which  really  belonged  to  them. 
Mr.  Justice    Stirling  said   tliat   he   could  only  make  an 

•order  in  favour  of  the  liquidator  on  the  assumption 
that   the    bondholders,    who     had   not   come    in,    had 

Teleased  their  claims.  His  Lordship  could  not  make 
that  assumption,  and  he  could  not  at  this  stage  make 
any  order  in  favour  of  the  liquidator.  The  inquiry  as  to 
the  persons  who  were  entitled  to  the  outstanding  bonds 
must  therefore  be  continued.  The  liquidator  appealed. 

Mr.  Haldane,  Q.C.,  and  Mr.  A.  H.  Jessel  were  for 
the  liquidator  ;    Mr.    Upjohn,    Q.C.,    and    Mr.  Manby 

-were  for  the  plaintiffs. 

The  appeal  was  heard  on  the  10th  and  14th  inst. , 
when  the  Court  reserved  their  judgment. 

liOBD  Justice  Rigbt  now  read  the  following  judg- 
ment of  the  Const  : — This  is  an  action  for  the  admini- 
stration of  the  tmsts  of  certain  trust  funds,  which  have 
been  transferred  or  paid  into  Court,  and  which,  with 
the.  investments  and  accumtilations  thereof,  less  certain 
portions  applied  under   orders   of  the  Court  in  payment 

-of  costs  were  standing  in  Court  at  the  date  of  the  order 
on  further  consideration  made  on  July  12,  1889,  here- 
inafter mentioned.  Orders  had  from  time  to  time  been 
made  directing   inquiries,  and   certificates  of  the   result 

•of  those  inquiries  had  also  been  made,  but  it  does  not 
seem  necessary  to  go  further  into  the  details  of  those 
inquiries  and  certificates  than  is  hereinafter  stated.  The 
trust  funds  were  the  result  of  investments  made  by  the 
Capital  Guarantee    Society   (now  in  liquidation  under  a 

-Toluntary  resolution  passed  after  the  commencement  of 
the  action  ana  followed  by  a  supervision  order).  The 
trust  fimds,  known  collectively  as  the  '*  Redemption 
Fmid,''  were  to  secure  payment,  at  very  remote  periods, 

•  of  bonds,  or,  alternatively,  promissory  notes,  given  by 
the  company  and  made  payable  to  bearer.  The  bonds 
or  notes  were  divided  into  series  according  to  the  year 
in  which  they  were  issued,  the  first  series  being  payable 

•on  demand  within  three  years  from  the  year  1950,  and 
the  other  series  within  a  similar  period  from  later  years 
extending  at  intervals  up  to  1970.  There  were  in  all 
nine  such  series,  but  as  it  appears   that  the  security  for 

'■each  series  was  entirely  independent  of  that  of  every 
other,  it  is  only  necessary  to  fix  attention  upon  one  of 
them,  as  what  has  been  or  is  decided  with  reference  to 
one  will  apply  equally  to  the  rest.  The  plaintiffs  are 
bondholders,suing  on  behalf  of  themselves  and  all  other 

/the  creditors   entitled   to    the  benefit  of  the   respective 


securities  included  in  the  Redemption  Fund,  and»  in 
addition  to  the  substantial  relief  sought  in  the  action—- 
viz.,  the  administration  of  the  trust  funds  under  tiie 
conix-ol  of  the  Ooort,  they  have  from  time  to  time  raised* 
and  pressed  with  more  or  lees  force,  some  contentions 
which  it  may  be  convenient  to  state,  in  order  to  show 
that  they  have  not  been  overlooked.  These  contentions 
are  (a)  that  the  company  failed  in  the  investment  of  the 
full  amount  of  trust  funds  which  they  ought  to  have 
invested  according  to  their  contracts  ;  (6)  that  the  com- 
pany, having  begun  in  accordance  with  their  contract  by 
half  yearly  drawing  by  ballot  of  a  proportion  of  the 
hoods  for  immediate  paymeqt,  ceased  to  continue  those 
drawings,  whereby  the  value  of  the  security  intended 
for  the  bondholders  was  seriously  diminished  ;  (c)  that 
in  no  case  have  the  con^pany  paid  to  bondholders  even 
the  full  present  value  of  their  bonds.  Whatever  may 
have  been  or  may  yet  be  the  worth  of  such  contentions, 
they  may, we  think,be  entirely  dismissed  from  considera- 
tion in  dealing  with  the  actual  trust  funds  to  be  admini- 
stered in  this  action,  as  at  most  they  would  establish 
claims  sounding  in  damages,  which  ought  to  have  been, 
or  perhaps  might  yet  be,  established  against  the 
company  in  the  liquidation,  with  which  we  have  no 
concern.  The  real  question  seems  to  turn  upon  what 
was  the  true  effect  of  the  order  on  further  considefation 
of  July  12,  1889.  There  have  been  subsequent  orders 
on  further  consideration,  applying  the  principle  of  that 
order,  but  in  no  respeet  departing  from  it.  These  need 
not  be  further  referred  to.  At  the  date  of  the  order  of 
July  12,  1889,  in  answer  to  advertisements  directed  in 
the  action,  very  numerous  bondholders  had  established 
claims  as  bondholders,  and  those  claims  had  been 
certified,  but  very  many  remained  outstanding,  no 
claims  in  respect  of  them  having  been  brought  in,  still 
less  certified.  Subsequent  advertisements  have  been 
issued  at  very  great  expense,  but  comparatively  few 
claimants  have  come  in  in  answer  thereto,  and  no  adver- 
tisements have  been  issued  since  1895.  To  go  baok  to  the 
time  of  the  order  of  1889.  In  round  numbers  it  may 
be  stated  that  the  whole  amount  of  these  bonds  of  all 
the  series  issued  by  the  company,  entitling  the  holders 
to  the  benefit  of  one  or  other  of  the  trust  securities 
constituting  the  Redemption  Fund,  was  ascertained  to 
be  £500,000.  In  respect  of  about  £300,000  out  of  this 
sum  claims  had  been  certified  in  this  action.  In  respect 
of  the  remaining  £200,000,  though  it  was  certain  that 
claims  in  respect  of  them  had  existed,  no  claims  had 
been  brought  in.  In  other  words,  three- fifths  of  the 
whole  number  of  secured  creditors  were  before  the 
Court,  and  two-fifths  were  not  before  the' Court.  The 
three-fifths  and  two-fifths  are  ascertained  by  lumping 
together  all  the  nine  series.  In  each  series,  taken 
separately,  the  proportions  would  differ  somewhat,  but 
those  differences  need  not  be  noticed.  The  trust  funds 
could  only  be  augmented  by  way  of  accumulation.  If 
all  the  secured  bondholders  had  been  before  the  Court 
they  might,  at  any  raoe  with  the  consent  of  the 
company,  have  forestalled  the  time  for  payment  of 
their  bonds,  have  taken  such  dividends  as  would  be 
forthcoming  from  the  proceeds  of  sale  of  the  securities, 
and  proved  in  the  liquidation  for  the  balance  (if  any)  of 
the  present  value  of  their  bonds.  The  three-fifths 
elected  to  ha\e  the  trust  funds  divided,  taking  three- 
fifths  to  divide  among  themselves  in  proportion  to  their 
respective  claims  as  certified,  and  leaving  two-fifths  to 
answer  the  claims  of  those  who  had  not  come  in,  and, 
as  this  was  consented  to  by  the  company,  and  was, 
apparently,  not  unfair  to  the  bondholders  who  had  not 
claimed,  it  was  sanctioned  by  the  Court,  and  the 
necessary  result  embodied  in  the  order  of  July  12, 1889. 
What  was  the  meaning  of  this  transaction  ?  The  three- 
fifths,  in  effect,  said,  **  We  prefer  to  sever  the  joint 
interest  in  the  Redemption   Fund  which   we   have  down 
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%o  this  time  had  with  the  bondholders  of   oar  respective 

series   who   have   not   claimed,  and   to    withdraw   for 

•division  among   ourselves   the  whole  of  the  trost  funds 

upon  which,  after  the  severance,  we   have    any  claim.'' 

They  got   precisely  what   they    would   have   had  if  the 

'whole  five-fifths  had  come  in  and  claimed,  and  it  seems 

to  as  that  they  can  have   no   possible  claim  against  the 

funds  appropriated   for   the   benefit   of    the  two- fifths. 

Any  farther  claim   must   have  been  a  claim   against  the 

company  for   unpaid   debt   or   damages.    They   admit, 

indfsed,  that   they  cannot    establish   any  claim  until  the 

outstanding  two-flfthd  have  been  satisfied,  but  they  urge 

that  after  all  who  come  in  have  been  satisfied  they  have 

a  right  to  oome  upon   the   trust   fond  in  priority  to  the 

compsny.    This   would   be   a   very  special  and  peculiar 

security  which  could  be  created  only  by  agreement,  and 

we  can  find  no  trace  of  any  such  agreement.  Mr.  Justice 

Chitty,  the   learned  Judge   who   made  the  order,  could 

•see   no   ground   for   any    such   claim,    though,  as    the 

question   was  not   directly   in   issue    before   him,    he 

declined   to   decide     it.      If     the     bondholders     who 

have     proved     and     received    dividends     cannot,     as 

^e     think     they    cannot,     establish     any     claim  '  to 

the     two- fifths     of     the     trust     funds     carried    over 

for   the   benefit   of   the     bondholders     who   have   not 

claimed,  it   seems   to  us  that   those  funds  must  be  held 

•npon  the   same  trusts   as   they    wonld   have  been  held 

upon  if  the  two-fifths  of  the   bondholders   had  been  the 

whole   number   of   the   bondholders— that  is,  to  satisfy 

those  bondholders,    and,    subject  to  the  full  satisfaction 

•of  their  claims,    for   the   company   in  liquidation.    We 

should  see   no   difficulty    in   arriving  at  this  conclusion 

bnt    for   the   doubt    expressed   by    Mr.  Justice   Chitty 

whether   the   liquidator     could     take   anything.    That 

•question  did  not  arise    for  decision  before  him,  and  was 

in  express  terms  left  open.    It  may,  however,  be  shown 

to  have  proceeded  upon  a  misapprehension  of  the  exact 

terms  of  the   order   of  July  12,   1889,  and  the  separate 

aocounts  to  which  the  different  moneys  and   funds  were 

thereby   directed   to   be  carried    over.    The  hypothesis 

which  wonld     exclude   the     liquidator   could    only   be 

correct  if  the  sum  carried   over  to  represent   the  share 

of  the  bondholders  whose   claims  were  not  certified  had 

been  divided  among  them  as  tenants  in  common,  as  was 

done   with  those    whose    claims   were   certified.    This 

could    not   properly   be   done,  as  no  bondholder  could, 

without  his  consent,    have   been   compelled   to  take  an 

immediate   instead    of   a   postponed  share  according  to 

the  contract.    But   it  was  not   expressed  to  be  done  by 

he  order.    That  order  declared   that  the  amount  of  the 

cvdemption   fund   applicable   to   the  securities   of  each 

series  ought  to  be  divided    into   two  parts,    bearing  the 

same  proportion   to  each    other   as  the  amount   of   the 

bonds  and  other   securities    of   such  series,  held  by  the 

persons  certified  to  be  the   holders,  bore  to  the  amount 

of  the  securities  of  the    same  series  the  holders  whereof 

were   not  certified,    and    that   the   sum  certified  to  be 

applicable   to   the   first   mentioned  of  such  proportions 

ought  to  be  divided   between   such  persons  so  certified, 

or  other   the   then   holders   rateably  and  in  proportion 

to  the  nominal   amount   of  the   securities  held  by  them 

respectively.    Directions    for   giving     effect    to     this 

declaration  were  contained  in  "the  order,  and  the  persons 

•entitled  were  duly  paid.    But  no  declaration  was  made 

as   to    the    sum   to   be   certified   as   applicable  to  the 

securities   the   holders   whereof   were  not  certified,  but 

directions  were  given  to  carry  over  the  amount  certified 

to  be  applicable  to  their  securities   on  separate  accounts 

-entitled    **  balance    of   redemption   fund,  first  series," 

and  so  on.    The   present   appeal   is   brought   from   an 

order  made    on   a  summons  of  the  liquidator,  taken  out 

as  long  ago  as  1894,  and   asking,  first,  that  the  inquiry 

■as  to  holders   of    bonds   may   be  closed,  and,  secondly, 

that   out  of  the  funds    set  apart  to   meet  the  claims  of 


the  bondholders  who  have   not   claimed  a  sum  of  money 
may  be  paid  to  the  liquidator.    To  no  such  relief  is  the 
liquidator   entitled.    The   Court   has  no  power  to  deal 
with  the  rights   of   absent   bondholders,  nor  has  it  any 
materials  on  which  it  could  ascertain  that  there  is  now, 
or   will   be   in   the  future,    any   sum    payable   to    the 
liquidator.    By  the  terms  of  the  contract  with  the  bond- 
holders  they   are   not   entitled   to  payment  until  after 
1950,  and   are  in   no    way  in  default  in  not  coming  in, 
and   cannot  be   compelled   to    oome   in   earlier.    The 
inquiry,    therefore,    must   be   kept     open.    It     would 
be   a  distinct   breach   of    contract     if     the   liquidator 
were  to  interfere   in   any   way    with   the   funds  before 
1950,    and   this  cannot  be  allowed.    It   may  be   incon- 
venient  to    wait   for   the   time   mentioned  in  the  con- 
tract, but  this  cannot   be  avoided.    The  company  chose 
to   make   a   very   extraordinary     contract,    and   it    is 
not  strange  that  inconvenience   should    follow   from  it. 
It    was   argued  that  because  counsel  for  the  liquidator, 
when  the  summone  taken  out  by  him  came    before   Mr. 
Justice  Stirling  in  1897,    thought   that    he   could  show 
that  the  three-fifth  bondholders    who   had   proved   had 
been  paid  the   full   present   value   of   their  bonds,  and 
obtained  time   for   evidence   to   be   gone    into  on  that 
point,  with  a  direction  from  the  Judge  to  the  master  to 
take  the  evidence,hA  is  now  estopped  from  denying  that 
they  can  receive  more  out  of  the  two-fifths,  if  it  should 
turn  out   that   they   have  received    less   than   the   full 
present  value.     We  do  not  think  that  any  such  estoppel 
arises,  but   at   most   his    demand    that    the    evidence 
should  be  gone  int.o  might  have  some  effect  upon  costs. 
Mr.  Justice  Stirling,  in   his    judgment  of  1899,  quoted 
and  approved  what  was  said    by    Mr.    Justice  Chitty  In 
1889,  to  the  effect  that    he   coold    not  understand  how 
those  who  had  oome  in  (the  three-fifths)  would  ever  be 
able  to  get  any  part  of  the  two-fifths  of  the  redemption 
fund  belonging  to  those  who  had  not  come  in,  and  then 
said,  **  No   claim   is   now   put  forward  on  the  part  of 
those  who  have  come  in."    It    seems   plain,  therefore, 
that,  notwithstanding  all  that   had   taken  place   in  and 
subsequently  to  1897,  as  to  ascertaining   the    actuarial 
value  of  the  bonds,  he  did  not  consider  the  liquidator  to 
have  given  up  any  of   his   rights.    Mr.  Justice  Stirling 
also  said,  '*  It   may    be   that   at  a  distant  period  yon 
(the  liquidator)    will    be   able   to  make  a  claim.     I  say 
nothing  one  way  or  another  about  that."    The  result  is 
that   Mr.    Justice   Stirling,    while     approving   of   the 
opinion  of  Mr.  Justice  Chitty,  that  the  bondholders  for 
three-fifths  could  not  claim  against  the  funds  in   Court, 
avoids  saying  a  word  in  favour  of  the  other  opinion, that 
the  liquidator  could  not  claim.  That  opinion  the  learned 
Judge  (Mr.  Justice  Chitty)  must  not  be  deemed  to  have 
imported  into  his  order,  since   he   expressly   leaves  the 
question  open.    We  agree    with  the  'Conclusions  of  law 
put  forward  by  Mr.  Justice  Stirling.    In  the  result,  we 
think  that  we  may  now  conveniently  make  the  declara- 
tion asked  for  by  the  liquidator  as  to  his  rights,  in  the 
event  of  there  being  any  ultimate  balance  subsequent  to 
the  year  1958  of   the   redemption   funds,  applicable  to 
the  bonds  of  any  series.    We  think,  therefore,  that  this 
declaration  may  be  made.  We  think,  however,  that  the 
order  as  to  costs  made  by   Mr.    Justice  Stirling  should 
not  be  disturbed,  and  further,  that  the  liquidator  ought 
to  pay  the  costs  of  the  appeal. 

[Solicitors— Dixon,  Elkin,  and  Dixon  ;    Aylward   and 
Cobbett.] 


Court  of  Appeal  (A.  L.  Smith,  Vaaghan  ) 
\^liaaQs,  and  Bomer,  L.JJ.)         ( 


1900. 
May  30. 
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offered — Jurisdiction  to  refuse  renewal — Ale- 
house Act,  1828  (9  Geo.  TV.,  c.   61,  s.  27)— 
Licensing  Act,  1872,  s.  42. 
At  the  general  annual  licensing  meeting  the 
justices,  upon  an  objection  raised,  refused  to  grant 
the  renewal  of  a  licence.    Upon  appeal  to  quarter 
sessions  the  appellant  proved  the  service  of  the 
notice  of  appeal,  but  no  evidence  was  given  on 
the  merits.    The  appellant  thereupon  contended 
that  he  was  entitled  to  have  the  licence  renewed. 
The  quarter  sessions  refused  the  renewal  and  dis- 
missed the  appeal. 

Held,  that,  as  no  evidence  was  given  at  quarter 
sessions  in  support  of  the  objection  to  the 
renewal,  the  quarter  sessions  had  no  power  to 
refuse  to  renew  the  licence. 

Decision  of  the  Divisional  Court  (ante,  p.  190) 
reversed. 

This  was  an  appeal  from  the  judgment  of  a  Divisional 
Court,  consisting  of  Mr.  Justice  Channel!  and  Mr.  Justice 
Buoknill,  on  a  special  case  stated  for  the  opinion  of  the 
High  Court  by  the  justices  of  Carnarvonshire,  reported 
anU,  p.  190.  The  appellant, William  Evans,  appealed  to 
the  Carnarvonshire  quarter  sessions  against  a  decision  of 
the  lioenaing  justices,  sitting  at  the  adjoume<l  general 
annual  licensing  meeting  held  at  Conway,  in  the  county 
of  Carnarvon,  on  September  25,  189^,  refusing  to 
renew  the  licence  of  the  Royal  Oak  Inn,  Conway.  The 
appeal  to  quarter  sessions  came  on  for  hearing  on  Octo- 
ber 19,  1899.  It  was  proved  or  admitted  that  the 
appellant  was  the  holder  of  a  licence  for  the  sale  of 
intoxicating  liquors  in  respect  of  a  house  known  as  the 
Royal  Oak  Inn,  Conway.  The  appellant  appeared  by 
counsel  in  support  of  the  appeal  and  to  apply  for  the 
renewal  of  the  lioence.  No  one  appeared  on  behalf  of 
the  justices  who  sat  at  the  adjoume<l  general  annual 
licensing  meeting.  A  solicitor  appeared  for  the  Rev.  T. 
Owynedd-Roberls,  who  had  objected  to  the  renewal  of 
the  lioence  at  the  adjourned  general  annual  licensing 
meeting.  It  was  contended  on  behalf  of  the  appellant 
that  the  solicitor  for  the  Rev.  T.  Gwynedd- Roberts 
had  no  locns  standi  and  that,  as  no  one  appeared  on 
behalf  of  the  justices,  the  appellant  was  entitled  to 
have  his  appeal  allowed  and  his  licence  renewe<l.  The 
Court  of  quarter  sessions  overruled  these  contentions, 
and  decided  to  hear  the  appeal  ;  thereupon  counsel  for 
the  appellant,  having  fonnally  proved  that  due  notice 
of  the  appeal  had  been  served  upon  all  the  justices  who 
sat  at  the  adjourned  general  annual  licensing  meeting, 
and  that  the  appellant,  together  with  two  sureties,  had 
duly  entered  into  the  required  recognizances,  applied 
for  the  renewal  of  the  licence  ;  the  Court  thereupon, 
without  hearing  any  evidence  on  behalf  of  the 
respondents  or  in  opposition  to  the  renewal  of 
the  said  licence,  dismis<ied  the  appeal  and  refused 
to  renew  the  said  licence.  The  question  for 
the  opinion  of  the  High  Court  was  whether  the 
Court  of  quarter  sessions  were  right.  The  Divisional 
Court  were  of  opinion  that  the  Court  of  quarter  sessions 
had  dealt  with  the  matter  rightly,  and  affirmed  their 
decision.  The  appellant  now  appealed  to  the  Court  of 
Appeal. 

Mr.  J.  A.  FooTB,  Q.C,  ud  Mr.  Trevob  Lloyd 
appeared  for  the  appellant,  and  contended  that  the 
quarter  sessions  had  no  power  to  refuse  a  renewal 
in  the  circumstances  ot  the  case.  The  licensing 
justices  were  the  only  persons  who  were  entitled  to 
appear  as  respondents  on  the  appeal  to  the  quarter 
sessions  ('*  Boulter  v.  Kent  Justices  ''  [1897],  A.C., 
566  ;    "Tynemouth  Corporation  v.  Attorney -General  ** 


[1899], A.C.,  293).  If  they  did  not  appear  on  the  appeal 
the  person  who  asked  for  a  renewal  of  the  licence  was 
entitled  to  succeed.  The  Court  of  quarter  sessions- 
overruled  the  contention  that  the  person  who  had 
objected  to  the  granting  of  a  renewal  before  the 
licensing  justices  had  no  locus  standi  on  the  appeal,  and 
then  decided  against  the  applicant  without  hearing  the 
objector.  That  was  inconsistent.  The  objector  ought 
at  least  to  have  been  heard  as  a  witness.  The  quarter- 
sessions  had  no  right,  when  the  licensing  ju^ices  did 
not  appear,  to  refuse  to  grant  a  renewal  without  having 
evidence  in  support  of  the  objection.  The  burden  of 
proof  was  on  the  objector  both  before  the  licensing 
justices  and  before  the  quarter  sessions  ('*  Sharp  v. 
Wakefield  *'  [1891],  A.C..  178  ;  ••  Whiffen  v.  MaUing 
Justices  "  [1892],  1  Q.B.,  362).  They  referred  to  section 
27  of  the  Alehouse  Act,  1828  (9  Geo.  IV.,  c.  61), 
and  section  42  of  the  Licensing  Act,  1872. 

Mr.  AsQurrH,  Q.C,  and  Mr.  Ellis  Qbiffitr,  for 
the  justices,  argued  that  it  was  clear,  from  the  cases  of 
•*  Sharp  v.  Wakefield  "and  ••  Boulter  v.  Kent 
Justices,''  that  the  holder  of  a  licenee  had  no  vested 
right  to  obtain  a  renewal.  The  licensing  justices  had 
as  much  discretion  to  refuse  a  renewal  as  to  refuse  an 
original  application  for  a  lioence.  The  Hcensing  meeting 
was  not  a  Coazt  ;  the  proceeding  before  it  was  not  & 
litigious  proceeding  at  all.  When  the  applicant  came  by 
way  of  appeal  from  the  licensing  justices  to  the  quarter 
sessions,  the  quarter  sessions  had  the  same  discretion 
as  the  licensing  justices  bad  as  to  whether  they  should 
grant  a  renewal.  The  quarter  sessions  were  no  more  a 
Court,  when  dealing  with  applications  for  renewals, 
than  the  licensing  meeting  was  (*'  Regina  v.  Stafford- 
shve  Justices  "  [1898],  2  Q.B.,  281).  The  rules  which 
governed  proceedings  before  judicial  tribunals  did  not 
apply.  The  doctrine  of  the  burden  of  proof  did  not 
apply  so  as  to  bind  the  quarter  sessions  in  any  way, 
and  there  was  no  presumption  in  the  applicant's  favour. 

The  CorBT,  having  taken  time  to  consider,  delivered 
judgment,  allowing  the  appeal. 

LoBD  Justice  A.  L.  Smith  read  the  following  judg- 
ment of  the  Court  : — The  Queen's  Bench  Division  in 
this  case  has  held,  ^ith  very  great  doubt  and  inviting 
an  appeal  to  this  Court,  that  when  a  publican  appeals  to 
a  Court  o^  quarter  sessions,  which  he  is  clearly  entitled 
to  do  under  section  27  of  the  Licensing  Act  of  1828, 
against  the  refusal  of  a  licensing  meeting  to  grant  him 
a  renewal  of  his  lioeoce,  the  Court  of  quarter  sessions 
can  refuse  to  grant  him  such  renewal  witbout  any  evi- 
dence whatever  being  given  as  to  why  such  renewal 
should  not  be  granted.  It  was  argued  by  Mr.  Asquith  on 
behalf  of  the  justices  that  the  cases  of  "  Sharp  v.  WAke>- 
field  "  ([1891]  A.C.,  178),  "  Boulter  v.  Justices  of 
Kent  "  ([1897]  A.C.,  566),  and  "  Tyuemouth  Corpora- 
tion V.  Attorney-General  "  ([1899]  A.C.,  293)  show  that 
the  Court  ot  quarter  sessions  can  do  so.  We  will  deal 
with  these  cases  hereafter.  It  seems  to  us  that,  apart 
from  these  cades,  a  Court  of  quarter  sessions  cannot  do 
80.  The  facts  are  these  : — Bvans,  the  publican,  applied 
to  the  general  annual  licensing  meeting  for  the  renewal 
of  the  lioence  which  he  then  held  for  the  sale  of  in- 
toxicating liquors  in  respect  of  a  house  known  as  the 
Royal  Oak  Inn,  Conway,  and  the  Rev.  Mr.  Roberta 
then  appeared  and  objected  to  the  renewal  of  the 
licence.  It  is  not  stated  in  the  case  submitted  to  the 
Court  upon  what  grounds  he  objected,  but  the  justices  at 
the  licensing  meeting  refused  to  grant  the  renewal  ; 
nor  is  it  stated  upon  what  ground  the  licensing  justices 
refused.  But  it  was  said  at  the  Bar  that  he  objected 
upon  the  ground,  first,  that  the  house  was  not 
necessary  for  the  requisites  of  the  neighbourhood,  and,, 
secondly,  upon  the  ground  that  the  premiaee  were  in- 
capable of  effective  police  supervision  ;  and  it  was  also 
stated  that  it  was  thought  that  upon  the  latter  groond  it 
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that  the  licensing  justices  refused  the  renewal.  The 
IHiblican  then  appe&l^d  to  quarter  sessions  against  this 
refusal.  It  was  there  proved  on  his  behalf  that  due 
notice  of  appeal  had  been  given  and  that  he  had  entered 
into  the  required  recognizances.  The  licensing  justices 
did  not  appear  at  quarter  sessions  to  oppose,  nor  was 
any  evidence  given  in  support  of  any  objection  to  the 
icenewal,  and  thereupon  the  Court  of  quarter  sessions, 
^without  hearing  any  evidence,  refused  to  renew  the 
licence.  Now,  unless  the  provisions  of  section  42  of 
the  Licensing  Act,  1872  (35  and  36  Vict.,  c.  94),  both 
as  to  the  notice  of  objection  which  must  be  given  and 
as  to  evidence  which  must  be  forthcoming,  are  complied 
with,  it  cannot,  we  think,  be  doubted  that  a  renewal  of 
a  licence  cannot  be  refused  by  licensing  justices  at  a 
licensing  meeting  (see  the  observations  upon  this 
.section  by  Mr.  Justice  Blackburn  in  **  Reg.  v.  Farquhar," 
L.R.  9,  Q.B.,  258)  ;  and  it  has  been  held  by  Mr. 
Justice  Hanneo  and  Mr.  Justice  Quain  that  the  require- 
ments of  this  section  apply  equally  to  the  Court  of 
quarter  sessions  when  a  publican  appeals  thereto 
.against  the  refusal  of  the  licensing  justices  to  renew  his 
licence  as  to  a  licensing  meeting  ("  Ruddick  v.  Justices 
of  Liverpool,"  42  J.P.,  406).  Apart,  therefore,  from 
the  cases  cited  by  Mr.  Asquith,  the  Court  of  quarter 
sessions  could  not,  in  our  judgment,  without  hearing 
.some  evidence,  have  done  what  they  have  done  and  re- 
fused offhand  the  renewal  of  the  publican's  licence.  It 
was  held  in  the  case  of  '*  Whlffen  v.  Mailing  **  ([1892] 
1  Q.B.,  at  page  368)  that  an  appeal  to  the  Court  of 
quarter  sessions  against  the  refusal  of  licensing  justices 
to  renew  a  licence  amounts  to  a  rehearing,  and  not  to  a 
.simple  appeal  ;  and,  as  was  stated  by  Lord  Bramwell 
in  '*  Sharp  v.  Wakefield  "  ([1891]  A.C.,  at  page  184), 
'^'  where  an  appeal  is  against  a  refusal  of  a  first  licence, 
the  appellant  (at  quarter  sessions)  begins,  the  burden  of 
proof  is  on  him,  he  has  to  make  out  that  he  ought  to 
have  a  licence.  Where,  on  the  other  hand,  the  appeal  is 
.against  a  refusal  to  renew  a  licence,  the  respondents 
begin,  the  burden  of  proof  is  upon  them,  they  have  to 
make  ont  that  he  ought  not  to  have  a  licence,  practi- 
oally  that  his  licence  should  be  taken  from  him."  And 
it  is  admitted  that  it  is  the  practice  of  the  Conway 
quarter  sessions,  in  an  appeal  against  the  refusal  of  the 
licensing  justices  to  renew  a  licence,  for  respondents  to 
begin.  If  no  one  is  at  quarter  sessions  to  give  evidence 
'opon  an  appeal  against  the  refusal  of  the  licensing 
justices  to  renew  a  licence,  how  is  the  burden  of  proof 
,  satisfied  P  It  appears  to  us  that  it  is  not.  My  brother 
Channell  says  that  a  man  who  has  a  licence  has  a  prima 
facie  right  to  have  it  renewed.  In  this  we  agree.  But 
he  says  that  the  Court  of  quarter  sessions  may  take 
jiway  this  right  if  they  know  that  the  licensing  justices 
have  refused  to  renew  the  licence.  In  this  we  cannot 
agree,  for,  if  so,  what  is  the  nse  of  the  appeal  which  is 
-clearly  given  to  the  publican  by  section  27  of  the  Act 
of  1828  ?  Apart  from  the  cases  relied  on  by  Mr. 
Asquith,  in  our  judgment  some  evidence  must  be  forth- 
•-oomlng  to  justify  the  Court  of  quarter  sessions  in  re- 
fusing the  appellant  a  renewal  of  his  licence.  Now 
«  Sharp  V.  Wakefield,"  the  first  case  relied  upon  by  Mr. 
Asqaith,  no  doubt  decided  that  justices  had  a  discretion 
to  refuse  the  renewal  of  a  licence,  though  that  discretion 
was  to  be  exercised  judicially  (not  according  to 
i^vate  opinion)  ;  and  Lord  Herschell,  at  pages  185 
aad  186,  points  out  that  the  procedure  pro- 
Tided  by  section  42  of  the  Licensing  Act,  1872, 
is  still  in  force,  and  subject  to  its  provisions 
being  complied  with  the  justices  may  exercise  the 
-discretion  which  the  House  of  Lords  held  that  they  had. 
When  the  case  of  **  Boulter  v.  Justices  of  Kent  "  is 
•^refully  read,  it  will  be  seen  that  it  decided  two 
things,  and  two  things  only — first,  that  a  licensing 
eting   was  not  a  Court   of  summary  jorisdietion,  so 


that  a  Court  of  quarter  sessions,  upon  appeal  by  a 
publican  thereto  against  the  refusal  of  a  licensing  meet- 
ing to  grant  him  a  renewal  of  liis  licence,  could  not 
mnlct  an  objector  in  costs,  because  it  was  only  in  cases 
of  appeals  from  a  Court  of  *'  summary  jurisdiction  " 
that  the  Court  of  quarter  sessions  had  this  jurisdiction, 
and  that  a  licensing  meeting  was  not  such  a  Court  ; 
and,  secondly,  that  an  objector  to  the  renewal  of  a 
licence  was  not  a  party  to  the  proceedings.  It  is  a 
mistake  to  say  that  this  decision  in  any  way  decided 
that  a  Court  of  quarter  sessions  was  not  a  Court  with 
all  the  incidents  of  a  Court  both  as  regards  evidence 
and  onus  of  proof.  It  did  not  touch  this  question  at 
all  ;  it  left  it  just  where  it  was  before.  What  it  did 
decide,  as  before  stated,  was  that  a  licensing  meeting 
was  not  a  Court  of  summary  jurisdiction,  and  therefore 
the  Court  of  quarter  sessions  could  not  condemn  an 
objector  in  costs,  and  that  an  objector  was  not  a  party 
to  the  proceedings.  The  third  case  cited  by  Mr. 
Asquith  was  that  of  *'  Tynemouth  Corporation  t. 
Attorney-General,"  which  decided  that  a  borough  fund 
with  no  surplus  could  not  be  charged  with  the  costs 
incurred  by  the  chief  constable  opposing  an  appeal  to 
quarter  sessions  by  a  publican  against  the  refusal  of 
licensing  justices  to  renew  his  licence.  The  decision,  in 
our  judgment,  has  no  application  to  the  present  case  ; 
but  there  are  two  passages,  one  in  the  judgment  of 
Lord  Morris  and  the  other  in  Lord  Davey's  judgment, 
which  are  pointed  to  by  Mr.  Asquith.  Lord  Morris 
says  **  Boulter's  case  deoided  that  the  chief  con- 
stable had  no  right  to  appear  as  a  party,"  and  Lord 
Davey  says  **  that  an  objector  does  not  beconie  a  party 
to  the  proceedings  and  has  no  right  to  appear  and  be 
heard  on  the  appeal  to  quarter  sessions.  Tte  only 
proper  respondents  are  the  licensing  justices  themselves, 
and  if  the  objector  be  heard  it  is  as  amicus  curia.  *' 
How  does  this  show  that  a  Court  of  quarter  sessions  can 
refuse  the  renewal  of  a  liceni^,  or,  as  Lord  Bramwell 
puts  it,  that  the  publican's  licence  could  be  taken  from 
him,  except  upon  evidence  ?  In  our  judgment  neither 
*'  Sharp  ▼.  Wakefield,"  nor  Boulter's  case,  nor 
the  Tynemouth  case  applies  to  the  present  case  ; 
and  Lord  Davey  in  the  l^emouth  case  certainly 
was  not  dealing  with  the  question  we  have  now 
to  decide — viz.,  whether  the  Court  of  quarter 
sessions  can  refuse  the  renewal  of  a  licence 
without  hearing  any  evidence  at  all.  In  our  opinion  it 
cannot  do  so.  It  follows,  therefore,  that  the  question 
which  is  left  to  us  must  be  answered  thusi — ^that  the 
Court  of  quarter  sessions  was  wrong  and  that  the 
licence  must  be  renewed.  For  the  reasons  above  given 
this  appeal  must  be  allowed. 


Chan    Div.         \  1900. 

(Cozens-Hardy,  J.)  |  May  30. 

IN  BS  FENNINOS— BAILBY   V.  BEAVEN.* 

Executor Envelopes   containing    bank    notes 

addressed  to  different  persons. 


This  was  a  summons  by  executors  for  partial  admini- 
stration of  and  directions  as  to  matters  arising  under 
the  will  of  the  late  Mr.  Alfred  Fennings,  of  Salus 
Villa,  West  Cowes,  manufacturer  of  proprietary 
medicines.  The  estate  is  a  very  large  one  ;  it  comprises 
the  goodwill  of  the  businesses  of  making  and  selling  a 
number  of  medicines  professing  to  cure  several  human 
ailments,  the  most  profitable  of  which  seems  to  be  one 
called  *'  Fennings'  Stomach  Strengtheners. "  After 
giving  annuities  and  legacies  the  testator  gave  the  good- 
will and  benefit  and  also  all  his  recipes,  capital,  and 
property   employed   in,  belonging  to,  and  accruing  and 
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resulting  from  his  several  proprietary  xnedieines  known 
as  *♦  Fennings'  Children's  Cooling  Powders/*  **  Fen- 
nings'  Lung  Healers/'  and  three  other  specified 
medicinal  powders  to  his  execator  and  tmsteeSfWith  the 
stock  of  those  medicines  in  hand,  and  also  the  copyright 
and  property  belonging  to  his  books  *'  Fennings'  Erery- 
body's  Doctor  ''  and  •*  Every  Mother's  Book  "  on 
trust  to  pay  a  number  of  annaitiee  and  to  pay  the 
balance  to  his  two  sisters,  who  are  both  dead,  for  life, 
and  after  the  death  of  the  survivor  to  pay  the  balance 
in  perpetuity  to  the  treasurer  for  the  time  being  of 
the  National  Refuge  for  Homeless  and  Destitute 
Children,  Bhaftesbury- house,  Shaftesbury-avenue,  upon 
certain  conditions,  including  a  condition  that  the  children 
provided  for  by  his  bounty  should  not  be  trained  for 
a  seafaring  life,  he  gave  his  property'  connected 
with  two  other  medicines  to  his  executors,  subject  to  a 
life  interest  given  to  George  Augustus  Beaven,  and  the 
interest  to  pay  the  income  to  the  treasurer  of  the  same 
society,  and  gave  his  property  connected  with  '*  Fen- 
nings'  Stomach  Strengtheners  "  for  the  benefit  of  the 
same  society,  subject  to  certain  life  interests.  He  gave 
his  residence  to  his  two  sisters  ;  in  consequence  of  their 
death  it  was  undisposed  of.  The  testator  had  directed 
envelopes  to  the  number  of  some  126  to  various  per- 
sons, some  of  them  open  and  some  sealed  ;  those  that 
were  open  contained  cheques  in  favour  of  the  persons 
to  whom  the  envelopes  were  addressed,  those  that  were 
closed  were  supposed  to  contain  cheques  and  bank-notes. 
The  executors  asked,  for  their  own  protection,  direc- 
tions as  to  these  envelopes  and  their  contents  and  other 
matters. 

His  Lordship  declared  that  the  contents  of  the  open 
envelopes  were  part  of  the  testator's  estate,  there 
having  been  no  complete  gift  thereof.  He  said  the 
executors  were  the  proper  persons  to  open  the  closed 
envelopes.  He  gave  liberty  to  the  executors  to  carry 
on  the  various  proprietary  medicine  businesses,  and 
directed  certain  inquiries. 

Mr.  Eve,  Q.C.,  and  Mr.  T.  L.  Wilkinson  were  for 
the  executors,  the  plaintifiFs  ;  Mr.  Vernon  Smith, 
Q.C.,  and  Mr.  Sargant  for  the  next  of  kin  who  were 
entitled  to  the  residue  ;  Mr.  J.  G.  Wood  for  the 
treasurer  of  the  National  Refuge  for  Homeless  and 
Destitute  Children  ;  Mr.  Micklem,  Q.C.,  Mr.  Elgood, 
and  Mr.  C.  P.  Sanger  for  other  parties. 


Chan.  Div. 
(Buckley,  J.) 


1900. 
May  30. 


SANDBBS    CLARK    Y.     OBOSVENOR    MANSIONS    COMPANT 
(limited)  and  GUOLISLMO  D'ALLESANDBI.* 

Nuisance — ^Heat  and  smell — Unreasonable  user  of 
premises. 

The  defendant  was  the  occupier  of  premises 
underneath  a  residential  flat,  and  he  turned  the 
premises  into  a  restaurant  and  thereby  caused  a 
nuisance  by  heat  and  smell  to  the  occupier  of 
the  flat  above. 

Held,  that  the  alterations  made  by  the  defendant 
were  not  reasonable  as  regards  his  user  of  the 
premises,  and  he  was  liable  for  the  nuisance. 

The  plaintiff,  the  wife  of  Mr.  Herbert  Sanders  Clark, 
was  the  lessee  of  a  flat,  No.  10,  Grpsvenor-mansions, 
and  the  defendant,  Mr.  Guglielmo  d'Allesandri,  was  the 
lessee  of  premises  comprising  the  basement  and  entresol 
beneath  the  flat  and  occupied  as  a  restaurant.  The  action 
was  for  an  injunction  to  restrain  the  use  of  the  restaurant 
in  such  a  way  as  to  cause  a  nuisance  to  the  plaintiff.  The 
three  heads  of  complaint  were  heat  affecting  the  plaintiff's 

*B«ported  by  F.  Evaks,  Esq.,  Barristar-at-Law. 


flat  by  means  of  the  adjoining  flue,  smells  fromoookiag,. 
and  noise.  The  heat  had  been  remedied  before  the  trial,, 
and  the  only  questions  remaining  for  disposal  were — 
whether  there  was  a  nuisance  by  noise  or  smell,  or  both  ; 
and  as  to  the  costs  ot  the  action.  The  action  had  been 
discontinued  as  against  the  Grosvenor  Mansions  Com- 
pany (Limited). 

Mr.  Astbury,  Q.C.,  and  Mr.  Bryan  Farrer  were  for 
the  plaintiff  ;  and  Mr.  Ingpen,  Q.C.,  and  Mr.  T.  H. 
Attwater  for  tiie  defendant  d'Allesandri. 

Mb.  Justice  Buoklet,  in  giving  judgment,  said  that 
the  plaintiff  complained  of  nuisance  eanaed  by  the 
defendant,  d'Allesandri,  in  three  ways — ^viz.,  by  noise, 
heat,  and  smell.  There  had,  no  doubt,  been  a  oertaia 
amount  of  noise,  caused  by  plates  and  dishes,  but  it 
did  not  follow  that  thaX  was  a  legal  nnisanoe.  It  had 
been  laid  down  by  Lord  Selbome  in  *'  Gaont  ▼. 
Fynney  "  ([1872]  L.R.,  8  Ch.,  8,  12)  that  a  noiaauoe- 
by  noise  was  emiJiatically  a  question  of  degree,  and  that 
to  offend  against  the  law  the  acts  complained  of  must  be 
done  in  a  manner  which  beyond  fair  controversy  ought  to 
be  regarded  as  excessive  and  unreasonable.  In  the  preseni 
case  the  noise  had  not  been  excessive  or  unreasonable, 
although  very  likely  it  had  been  an  annoyanoe.  It 
must  be  borne  in  mind  that  the  defendant  himself  would, 
endeavour  to  prevent  noise  for  fear  of  injuring  his 
business.  The  plaintiff's  case,  therefore,  failed  on  the 
first  point.  On  the  question  of  heat  the  evidence 
showed  that  the  defendant's  premises  had  been  altered  : 
that  a  large  cooking-range  had  been  put  op 
instead  of  a  small  grate  opening  into  a  floe 
which  was  not  large  enoogh  for  the  purpose. 
Ihe  result  was  an  excessive  and  alarming  amount 
of  heat.  After  the  action  was  brought  the  Grosvenor 
Mansions  Company  thought  it  necessary  to  take  steps  to- 
remedy'this  by  thickening  the  walls  of 'the  flue,  and  the 
nuisance  had  thus  been  removed.  But  the  defendant 
had  exposed  his  neighbour  to  an  annoyance  which  she 
ought  not  to  have  been  called  upon  to  bear,  and  he  was 
liable  for  that.  In  '*•  Ball  v.  Ray  "  ([1873]  L.R.,  S 
Ch.,467,  469)  Lord  Selbome  said  :->**  In  making  out  a 
case  of  nuisance  of  this  character  there  are  always  twa 
things  to  be  considered — ^the  right  of  the  plaintiff, 
and  the  right  of  the  defendant.  If  the  houses 
adjoining  each  other  are  so  built  that  from  the 
commencement  of  their  existence  it  is  manifest  that 
each  adjoining  inhabitant  was  intended  to  enjoy  his  own 
property  for  the  ordinary  purposes  for  which  it  and  all 
the  different  parts  of  it  were  constructed,  then  so  long 
as  the  house  is  so  used  there  is  nothing  that  can  be 
regarded  in  law  as  a  nuisance  which  the  other  party 
has  a  right  to  prevent.  But,  on  the  other  hand,  if 
either  party  turns  his  house,  or  any  portion  of  it,  te- 
unusual  purposes  in  such  a  manner  as  to  produce 
a  substantial  injury  to  his  neighbour,  it  appears  to  me 
that  that  is  not  according  to  principle  or  authority  a 
reasonable  use  of  his  own  property  ;  and  his  neighbour, 
showing  substantial  injury,  is  entitled  to  protection." 
In  **  Bernhardt  v.  Mentasti  "  ([1889]  42  Ch.D.,  685, 
690)  Mr.  Justice  Kekewich  was  reported  to  have  said 
that,  ' '  notwithstanding  some  passages  in  some  judg- 
ments to  the  contrary,  the  application  of  the  principle 
governing  the  jurisdiction  of  the  Court  in  eases  of 
nuisance  does  not  depend  on  the  question  whether  the 
defendant  is  using  his  own  reasonably  or  otherwise." 
His  Lordship  (Mr.  Justice  Buckley)  only  referred  to  that 
case  for  the  purpose  of  saying  that  he  preferred  to 
guide  himself  by  ttie  judgment  of  Lord  Selbome  to  the 
effect  that  the  Court  must  have  regard  to  whetber 
the  defendant  was  using  his  property  reasonably  or 
not.  If  he  was  using  it  reasonably,  there  was  nothing 
which  at  law  coold  be  eonsidered  a  nuisance  ;  bat  if  he 
was  not  using  it  reasonably,  but  was  using  it  for  pur- 
poses for  which  the  building  was  not  constmoted,    then 
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the  plaintiff  was  entitled  to  relief.  In  "  Ball  ▼.  Ray  " 
liord  Justice  Mellish  said  :— "  I  entirely  agree  with 
what  has  been  said  by  the  Lord  Chancellor— that  when 
in  a  street  like  Oreen-street  the  ground  floor  of  a  neigh- 
boorimg  house  is  turned  into  a  stable  we  are  not  to 
consider  the  noise  of  horses  from  that  stable  like  the 
noise  of  a  pianoforte  from  a  neighbour's  house,  or  the 
noise  of  a  neighbour's  children  in  their  nursery, which  are 
noises  we  must  reasonably  expect  and  must  to  a 
-considerable  extent  put  up  with."  In  this  case  the 
alterations  made  by  the  defendant  were  not  reasonable. 
He  had  used  his  premises  for  a  purpose  for  which  they 
were  not  intended,  and  he  was,  therefore,  liable  in 
respect  of  the  second  ground  of  complaint.  On  the 
question  of  smell  his  Lordship  held  thai  the  defendant 
had  unnecessarily,  by  altering  his  window,  exposed  the 
plaintiff  to  the  smell  from  the  restaurant.  That  was 
unreasonable,  and  was  a  substantial  interference  with 
the  plaintiff's  comfort.  The  defendant  undertaking  to 
carry  out  certain  alterations  which  had  been  suggested 
by  the  plaintiff  and  embodied  in  a  letter,  there  would 
be  no  order,  except  that  the  defendant  most  pay  the 
plaintiff* s  costs  of  the  action. 

[Solicitors —  Nicholson,     Graham,      and      Graham; 
J.  Bawes  Brown.] 


Chan.  Div.       ) 
U  J.)    f 


1900. 
(Farwell,  J.)     (  May  30. 

THB  MANCHBSTEB  SHIP  CA!?AL  OOMPAXY  V.  THE  MAS- 
CHESTEB  BAOECOURSB  COMPAKV  (LIMITED)  AND  TBAP- 
¥OBD  PARK  ESTATES  (LIMITED).* 

Vendor  and  Purchaser — Contract  for  sale — Option 

to  purchase — Agreement  scheduled  to  Act  of 

Parliament. 

An  agreement  giving  the  plaintiffs  the  first 
option  of  purchasing  certain  land  was  scheduled 
to  an  Act  of  Parliament.  A  clause  in  the  agree- 
ment would  otherwise  have  been  void  for  remote- 
ness. 

Held,  that  the  Act  made  the  clause  valid. 


In  this  action  the  plaintiffs  sought  a  declaration  that 
-the  defendants  were  not  entitled  to  enter  into  any  con- 
tract for  the  sale  and  purchase  of  the  Manchester  Race- 
course with  any  perKOu  or  corporation  other  than  the 
plaintiffs  without  first  complying  with  a  certain  agree- 
ment made  between  the  plaintiffs  and  the  defendants, 
the  Manchester  Raeeconrse  Company,  and  an  injunction 
to  restrain  the  defendants  from  carrying  out  any  con- 
inct  for  the  sale  and  purchase  of  the  said  racecourse  in 
violation  of  the  said  agreement. 

Mr.  Fletcher  Moulton,  Q.C.,  Mr.  Bwinfen  Eady, 
Q.C.,  and  Mr.  Leigh-Clare  appeared  for  the  plamtiffs  ; 
Mr.  Warmington,  Q.C.,  Mr.  Hughes,  Q.C.,  and  Mr. 
A.  L.  Ellis  for  the  Manchester  Racecourse  Company  ; 
4ind  Mr.  Upjohn,  Q.C.,  and  Mr.  Stewart  Smith  for  the 
Trafford  Park  Estates  Company. 

The  plaintiff  company  was  incorporated  by  the  Man- 
chester Ship  Canal  Act,  1885,  for  the  purpose  of  making 
«  canal  between  the  Mersey  at  Eastham  and  Manchester, 
and  for  the  construction  of  docks,  railways,  and  sub- 
sidiary works.  At  the  Manchester  end  the  canal  and 
the  docks  lie  in  part  between  the  racecourse  belonging 
to  the  defendants,  the  Manchester  Racecourse  Com- 
pany, and  the  land  of  the  other  defendants,  who  pur- 
chased the  Trafford  Park  Estate  for  development  pur- 
poses in  1897.  Before  1893  there  had  been  various 
disputes  and  differences  between  the  plaintiffs  and  the 
Racecourse  Company,  and  in  order  to  settle  and  determine 
<uch  disputes  an  agrtement,  dated  March  7,  1893,. was 
•entered  into  between  the  plaintiffs  and  the    Racecourse 
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Company.  By  section  10  of  the  Manchester  Ship  Canal 
(Surplus  Lands)  Act,  1893,  the  said  agreement,  which 
was  set  forth  in  the  schedule  to  the  Act, was  confirmed  and 
declared  to  be  valid  and  binding  on  the  parties  thereto. 
By  Clause  3  of  the  said  agreement  it  was  prpvided  :  — 
**  If  and  whenever  the  lands  and  hereditaments 
belonging  to  the  Racecourse  Company  and  now  used  as 
a  racecourse  shall  cease  to  be  used  as  a  racecourse,  or 
should  the  aforesaid  lands  and  hereditamei^ts  be  at  any 
time  proposed  to  be  used  for  dock  purposes,  then  and 
in  either  of  such  cases  the  Racecourse  Company  shall 
give  to  the  Canal  Company  the  first  refusal  of 
the  aforesaid  lands  and  hereditaments  en  bloc.** 
The  plaintiffs  alleged  that  on  August  10,  1899,  the 
Racecourse  Company  were  expressly  notified  of  the  intea- 
tion  of  the  plaintiffs  to  apply  to  Parliament  for  power 
to  acquire  the  racecourse  for  dock  purposes,  and  that 
before  that  date  the  Racecourse  Company  had  not 
negotiated  with  any  other  person  or  corporation  with  a 
view  to  the  sale  of  their  racecourse.  Negotiations  then 
followed  between  the  plaintiffs  and  the  Racecourse 
Company,  which  need  not  be  set  out  in  detail,  and  on 
October  20,  1899,  the  chairman  wrote  the  following 
letter  on  behalf  of  the  Racecourse  Company  to  the  plain- 
tiffs : — '*  Referring  to  the  overtures  lately  made  by 
you  through  your  agent,  Mr.  Wallis,  for  the  purchase 
of  oar  property  at  New  Bams,  Salford,  at  present  used 
as  the  Manchester  Racecourse,  and  to  the  inter- 
views which  have  recently  taken  place  between  Mr. 
Wallis  and  myself  as  the  chairman  of  the  Race- 
course Company,  in  whicfi  your  desire  to  purchase 
the  property  subject  to  certain  conditions  has  been  ex- 
pressed by  Mr.  Wallis,  my  company  think  it  well 
to  repeat  in  writing  the  terms  already  stated  by.  me  to 
Mr.  Wallis  on  which  we  are  willing  to  sell  to  yon  the 
property.  The  conditions  which  I  understood  Mr. 
Wallis  to  accept  as  the  basis  of  negotiations  are  (1) 
that  we  should  have  reasonable  time  within  which  to 
prepare  for  the  continuance  of  our  racing  business  on 
the  site  belonging  to  us  at  Castle  Irwell  and  (2)  that 
the  sale  should  be  subject  to  the  ncx^essary  licence  being 
obtained  for  that  purpose  from  the  Jockey  Club.  Subject 
to  the  above  two  conditions  we  are  prepared  to  sell  to 
you  the  fee  simple  of  our  property  at  New  Bams  con- 
taining a  little  over  99  acres  for  the  sum  of  £350,000. 
I  shall  be  obliged  by  your  informing  me  within  one 
week  from  this  date  whether  or  not  the  offer  is  accepted 
and  if  not  accepted  by  your  stating  what  is  the  highest 
sum  you  are  prepared  to  give  for  the  property  subject 
to  the  above-mentioned  conditions."  The  plaintiffs 
alleged  that  when  this  offer  was  made  the  Racecourse 
Company  ^ere  in  negotiation  for  the  sale  of  the  pro- 
perty to  the  Trafford  Park  Company  on  other  terms 
than  those  mentioned.  On  October  27,  1899,  the 
plaintiffs  replied  to  the  following  effect  :— **  You  have 
been  informed  of  the  intention  of  this  compaqy  to 
apply  to  Parliament  forthwith  for  compulsory  powers  to 
acquire  your  company's  property  at  New  Bams,  Salford, 
at  present  used  as  a  racecourse  ;  but  in  view  of  your 
suggesting  that  the  negotiations  for  the  purchase  of  the 
property  should  be  continued  we  venture  to  hope  that  a 
satisfactory  price  will  be  arrived  at  in  a  friendly  spirit 
and  that  there  will  be  no  need  to  have  relburse  to  com- 
pulsory process  in  arranging  terois  between  the  parties. " 
This  letter  was  answered  on  October  30  by  the 
chairman  of  the  Racecourse  Company  in  these  terms  : — 
**  My  letter  was  written  not  with  a  view  that  the 
negotiations  should  be  continued,  but  that  they  should 
result  in  an  agreement  or  come  to  an  end  as  my  com- 
pany have  other  applications  for  the  property.  As, 
therefore,  you  have  not  accepted  our  offer  or  made  any 
counter  proposal,  I  now  write  to  say  that  my  company 
feel  at  liberty  to  deal  with  their  property  as  tbey  may 
think  fit.''    On  November  8,  1899,  the  plaintiffs  issued 
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a  fonnal  ootioe  of  their  intention  to  take  the  race- 
course for  dock  parposes.  The  defendants  admitted 
that  on  December  22,  1899,  they  had  entered  into  an 
agreement  by  which  the  Racecourse  Company  was  to  sell 
the  racecourse  to  the  Tra£ford  Park  Company  for 
£280,000  cash,  but  they  pleaded  that  the  said  agree- 
ment was  expressed  to  be  subject  to  the  rights  of  the 
plaintiff  company  under  the  agreement  of  March  7, 
1893,  and,  furtiier,  that  it  was  provided  that  the 
vendors  should  have  the  right  to  continue  in  occupation 
of  the  racecourse,  free  of  rent,  until  December  81, 
1909,  and  also  that  the  Racecourse  Company  should 
have  the  option  of  acquiring  a  racecourse  on  the  pro- 
perty  of  the  Trafford  Park  Company,  an  option  which 
the  defendants  alleged  to  be  of  great  value.  Both  the 
defendants  eontended  that  Clause  3  of  the  agreement 
of  March  7,  1893,  was  void  for  remoteness  and  for  un- 
cerUinty,  and  that,  if  it  was  enforceable,  neither  of  the 
events  mentioned  had  happened,  or,  in  the  alternative, 
that  the  plaintiffs  had  been  given  the  first  refusal  of  the 
properlgr  and  had  not  accepted  the  offer. 

Mr.  MouLTOK,  for  the  plaintiffs,  contended  that, 
though  Clause  3  of  the  agreement  might  otherwise  be 
void,  the  Act  of  Parliament  had  declared  the  agree- 
ment to  be  valid  and  binding.  Under  the  agree- 
ment the  plaintiffs  had  an  interest  in  the  land 
referred  to— •*  Willmott  v.  Barber"  (15  Ch.D., 
96),  and  '*  London  and  South-Wesiem  Railway  Com- 
pany V.  Qomm  ''  (20  Ch.D.,  562)  ;  they  had  a 
right  to  purchase  the  land  at  an  ascertainable  price — 
viz. ,  the  price  offered  by  any  other  would-be  purchaser. 
The  defendants  could  not  possibly  contend  that  the 
plaintiffs  had  not  fulfilled  one  of  the  conditions  pre- 
cedent by  proposing  to  take  the  racecourse  for  dock 
purposes.  Having  fulfilled  the  condition,  the  plaintiffs 
had  not  been  given  the  first  refusal  of  the  property, 
which  meant  the  refusal  of  the  property  at  the  price 
offered  by  some  one  else. 

Mr.  Wabminoton,  for  the  Racecourse  Company, 
argued  that  because  an  agreement  was  scheduled  to  an 
Act  of  Parliament  and  declared  to  be  binding  and  valid 
it  did  not  follow  that  the  agreement  thereby  became  a 
part  of  the  Act — '*  Caledonian  Railway  Company  v. 
Greenock  and  WemyssBay  Railway  Company  "  (L.R.  2, 
H.L.Sc.,  347),  *'  Regina  V.  Midland  Railway  Company  ** 
(19  Q.B.D.,  540),  *'  Great  Western  Railway  Company 
V.  Halesowen  Railway  Company  '*(62  X.J.,  Q.B.,473). 
The  agreement  must  still  be  construed  as  if  it  had  not 
been  so  scheduled,  and  Clause  3  of  the  present  agree- 
ment was  clearly  void  both  for  remoteness  and  uncer- 
tainty. Moreover,  the  Racecourse  Comiwny  bad  agreed 
to  sell  the  racecourse  to  the  other  defendants  subject  to 
the  rights  of  the  plaintiffs. 

Mr.  Upjohn,  for  the  Trafford  Park  Company,  said 
that  the  plaintiffs  had  not  proved  that  one  of  the  condi- 
tions precedent  had  been  fulfilled.  It  was  clear  from 
tiie  terms  of  the  agreement  that  the  only  persons  who 
could  propose  to  use  the  racecourse  for  dock  purposes 
were  the  owners,  their  successors  or  assigns.  The 
plaintiffs  had  no  jut  in  rem — **  Haywood  v.  Brunswick 
Building  Society  "  (8  Q.B.D.,  403).  They  would  not 
buy  themselves  and  they  asked  for  an  injunction  to 
restrain  the  Toafford  Park  Company  from  buying.  There 
was  absolutely  no  evidence  of  want  of  bona  fidte  on  the 
part  of  the  defendants. 

Bfr.  Howard  Martin,  a  surveyor,  was  called  by  Mr. 
Upjohn  and  gave  evidence  as  to  the  value'of  the  option  to 
purohase  a  racecourse  acquired  by  the  Racecourse  Company . 

Mb.  Jctstiob  Pabwxll,  in  giving  judgment,  said  that 
he  had  first  to  consider  the  effect  of  the  private  Act  of 
Parliament  to  which  the  agreement  of  March  7,  1893, 
was  scheduled.  It  had  been  argued  that  the  Act  merely 
gave  the  two  companies  a  contracting  capacity  irre- 
spective of  the  terms  of  the  contract   contained    in  the 


schedule.  He  could  not  accept  that  view.  It  would  be 
a  reductio  ad  absurdum,  if  the  contract  itself  was  void. 
It  was  also  contended  that,  though  the  agreement  as  a 
whole  was  valid,  there  might  be  a  clause  which  waa- 
void.  He  could  not  accept  that  argoment  either.  He 
took  the  Act  to  mean  what  it  said,  and  it  said  that  the 
agreement  was  valid  and  binding.  Hie  Legislature 
could  do  what  it  liked,  it  could  make  that 
legal  which  otherwise  would  be  illegal,  and  he  would 
follow  what  8ir  George  Jessel  had  said  in  **  Bevenoaks, 
kc.  Railway  Company  v.  London,  Chatham,  and  Dover 
Railway  Company  **  (11  Ch.D.,  626).  On  the  face  of 
it  Clause  3  of  the  agreement  was  void  for  remoteness  and 
also,  he  thought,  for  uncertainty,  but  the  Legislature- 
had  said  it  was  valid,  and  he  was  not  going  to  say  that 
the  Legislature  was  inopa  cansilii.  Unless  the  words 
were  absolutely  senseless,  the  Court  was  bound  to  find 
some  meaning  in  them.  In  the  Caledonian  Bailwaj 
case  and  other  cases  that  had  been  cited  the  'problem 
before  the  Court  was  quite  different— vis.,  whether  the 
Court  was  bound  by  a  statutory  enactment  that  the 
agreement  should  be  made  effective  by  the  partiea- 
to  it.  When  the  Legislature  said  *'  you  shfU  do 
it,"  there  was  something  over  and  above  (he  agree- 
ment which  was  made  valid  by  the  Act.  He  had, 
therefore,  now  to  construe  the  agreement.  The 
wording  of  Clause  3  was  doubtless  inartistic,  but 
on  the  strength  of  **  London  and  South- Western  Railway 
Company  V.  Gomm  ''  he  thought  the  clause  gave  ih& 
plaintiffs  an  interest  in  the  land.  In  his  opinion  the  price 
also  was  ascertainable— it  was  to  be  the  same  as  that 
offered  by  any  other  person  or  company.  There  were  two 
conditions  precedent  mentioned  in  the  clause.  The  first 
had  obviously  not  been  fulfilled.  The  second  was  **  If 
and  whenever  the  land  should  be  proposed  to  be  used 
for  dock  purposes."  It  had  been  argued  that  this  meant 
proposed  by  the  Racecourse  Company,  its  successors,  or 
assigns.  But  the  clause  was  in  general  terms,  and  the 
proposal,  in  his  opinion,  might  be  made  by  the  plaintiffs, 
and  he  found  as  a  fact  that  the  plaintiffs  had 
proposed  and  did  propose  so  to  use  the  land.  More- 
over, it  was  clear  from  the  petition  presented 
against  the  plaintiffs'  Bill  that  the  Trafford  Park 
Company  had  also  proposed  to  use  the  racecourse 
fox  dock  purposes.  One  of  the  conditions  precedent 
had,  therefore,  been  performed.  Then  came  the  con- 
sideration of  what  was  meant  by  **  first  refusal." 
Refusal  implied  an  offer,  and  the  offer  contemplated  by 
the  agreement  was  an  offer  at  a  cash  price  which  some 
one  else  was  willing  to  give.  He  found  that  no  8«ch 
offer  had  ever  been  made  to  the  plaintiffs.  The  offer 
made  by  the  Trafford  Park  Company  could  not  have 
been  made  by  the  Racecourse  Company  to  the  plaintiffs. 
There  were  conditions  which  .would  have  made  it  im- 
possible of  acceptance,  and  he  could  not  accept  the 
view  of  the  Trafford  Park  Company  that  their  offer  waa 
really  worth  a  gx^at,  deal  more  than  £280,000.  Mr. 
Upjohn  had  argued  that  the  Court  had  nothing  to  do 
with  his  clients,  but,  as  the  plaintiffs  had  an  interest  in 
the  land,  the  Court  had  jurisdiction  to  interfere. 
He  would  grant  injunctions  (1)  to  restrain  the 
Racecourse  Company  frem  selling  the  racecourse  to  any 
person  or  company  without  first  offering  it  to  the  plain- 
tiffs at  the  same  cash  price  as  the  intending  purchaser 
was  willing  to  give,  and  (2)  to  restrain  the  defendanta 
from  carrying  out  their  agreement  until  this  had  been 
done.  There  was  no  ground,  however,  for  the  charge 
of  inala  fides  against  the  defendants,  and  therefore  there 
must  be  a  set-off  in  the  matter  of  costs. 

[Solicitors — Grundy,  Kershaw,  Samson,  and  Co.,  for 
the  plaintiffs  ;  L.  W.  Byrne,  for  Taylor,  Kirkman,  and 
CoUey,  Manchester,  for  the  Racecourse  Company ; 
Ashwell,  Browning,  and  Tutin,  for  Ashwell  and  Tutin,. 
Notts,  for  the  Trafford  Park  Company.] 
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Caian.  Div.      \  1900. 

(Btirling,  J.)   J  May  30. 

▲LIXANDSB  V.  MANSIONS  PBOPEIETABY  (LIMITBD).* 

Xandlord  and  Tenant — Implied  covenant — ^Resi- 
dential fiats — Common  scheme. 
Held,  that  the  conversion  of  flats  in  a  building 
into  an  hotel  was  a  departure  from  the  scheme  in 
accordance  with  which  the  building  was  to  be 
managed,  namely,  as  residential  flats  suitable  to 
the  convenience  of  all  persons  who  should  be 
tenants  of  the  flats.    

This  case  was  of  some  interest  to  tenants  of  flats  in 
residential  mansions,  of  which  there  are  now  so  many  in 
London.    It  raised   the   question   whether  a  tenant  of 
-such  a  fiat,  under   an   agreement  entered  into  at  a  time 
when  the  premises   formed   part   of  a  block  of  mansions 
intended  for  private  residential  purpose8,was  entitled  to 
any   and   what   remedy   in   the   event   of  the  business 
^»rried   on   in  the  buildings  being  so  altered  as  to  con- 
vert  what   was    originally  a  flat  in  a  private  residential 
mansion    into   a   set   of  rooms   in  a  public  hotel.    The 
plaintiffs.  Colonel   and  Mrs.  Alexander,  in  March,  1896, 
became    tenants    of    a   flat    in     St..  Ermln's-mansions, 
Westminster,  under    an  agreement   for  three  years  with 
an  option    at  the  expiration    of  that  period  of  renewing 
the    tenancy   for    a  further    term  of  three  years.    This 
option  was  duly  exercised  by  the  plaintiffs.  The  original 
agreement  was    entered    into  between  the  plaintiffs  and 
liie     Ecclesiastical     Commissioners,     from    whom    the 
defendant  company   subsequently  acquired  the  property. 
It  was  on  a  printed  form  and    contained  various  stipula- 
tions binding  the  landlord  to  keep  the  building  properly 
supplied  with  water,  and    to   cleaose  and  light  and  keep 
in  proper    condition    the    entrance,  staircases,  and  lifts, 
and  provided    that  the  passenger  lifts  were  intended  for 
the  use  of  the  tenants    and    their    families,  friends,  and 
visitors,  and  not  for  servants  or  messengers,  nor  for  any 
kind  of  luggage  whatsoever,  and  that  the  landlord  should 
keep  on  the  premises  hall  porters   to  be  in  attendance  at 
all  reasonable  hours.    The  plaintiff  alleged  that  down  to 
March,  1899,  the    whole    block   of   buildings    in  which 
their  flat  was  situated  had  been  occupied  as  flats,  but  in 
that  month  most   of   tlie   tenanU  gave  up  possession  of 
their  flate  to  the  defendants,  who  had  since,  without  the 
consent   of   the   plaintiffs   and  contrary  to  the  general 
scheme  under  which   they    contended   the  whole  of  the 
mansions  were  originally  occupied,  commenced   to  treat 
and  deal  with  the    building   as  an  hotel.    The  plaintiffs 
further  alleged    that   the    terms    of  the  agreement  with 
regard  to  the  use  of    the  lifts  and  the  attendance  of  the 
porters  had   been   broken   by    the   defendants,  and  also 
that  certain  structural  alterations   had  been  made  io  the 
buildings  which  deprived  some  of  their  windows  of  light 
and  air  which  they  had  previously  enjoyed.    Upon  these 
and  other  grounds   they   claimed  {inter  alia)  an  injunc- 
tion to  restrain  the  defendants   from  using  the  premises 
as  an  hotel,  or   otherwise    than  as   residential  flats,  and 
from   interfering   in  any   way   with   the  light  and   air 
and  the  privacy  and  enjoyment  of  the  plaintifi's  of  their 
■aid  flat.    There   were   various   minor  subjects  of  com- 
plaint on  the  part   of    the  plaintiffs,  relating  to  alleged 
obstroction   by  the  defendants  of  the  plaintiffs'  right  of 
ingress  and  egress,  and  other  matters.     The  defendants* 
case,  as  disclosed  by  their  pleadings,  was  that  there  was 
never  any   general   scheme  under  which  the   whole   of 
St.  Brmin's-mansions  were  occupied  as  residential  fiats. 
They  alleged  that,  since  September,  1896,  the  defendants 
bad,  so  far  as  they  could  consistently  with  the  rights  of 
tenants  of  flats,  including  the  plaintiffs,  conducted   the 
.management   of   St.    Ermin's-mansions  as  a  residential 
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hotel  withont  any  objection  by  any  of  the  residents  or 
tenants  of  flats  other  than  the  plaintiffs.  They  farther 
alleged  that  before  September,  1896,  their  predecessors 
in  title  had  provided  conmion  rooms  for  the  residents 
and  had  acted  as  general  caterers  for  them,  and  the 
business  now  carried  on  by  the  defendants  was  merely  a 
continuation  of  the  same  thing  on  an  improved  and 
more  extensive  scale  and  for  th«  greater  accommoda- 
tion of  residents  and  their  visitors.  At  the  hearing  it 
was  suggested  by  the  defendants  that  the  plaintiff  had 
acquiesced  in  the  alteration  in  the  management  of  the 
mansions,  and  in  support  of  this  suggestion  it  was 
endeavoured  to  show  in  cross-examination  of  the  plain- 
tiff that  he  himself  had  been  a  member  of  a  clqb 
which  was  formed  by  the  management  for  the  con- 
venience of  residents.  The  plaintiff,  however,  gave 
evidence  to  the  effect  that,  although  he  had  at  one 
time  been  on  the  committee  of  the  club,  he  and  a 
number  of  other  gentlemen  had  resigned  when  it  was 
discovered  that  from  the  mode  in  which  the  club  was 
carried  on  it  was  in  fact  a  bogus  club.  The  managing 
director  of  the  defendant  company  in  cross-examination 
admitted  that  in  the  management  of  the  club  members 
were  frequently  elected  for  one  night  on  payment  of 
lOs.,  which  was  returned  to  them  the  next  day.  He 
further  stated  that  he  had  had  interviews  upon  the 
question  of  -the  club  management  with  certain  police 
ofilcials  and  offtcers  of  Excise,  and  that  it  was  upon 
their  advice  that  the  system  of  management  was 
adopted.  It  appeared  that  the  premises  were  now 
licensed  as  an  hotel,  and  that  the  club  had  practically 
ceased  to  exist.  The  case  occupied  the  time  of  the 
Court  for  a  considerable  number  of  days,  and  his  Lord- 
ship now  delivered  his  reserved  judgment. 

Mr.  Abel  Thomas,  Q.C.,  Mr.  C.  E.  Jenkins,  Q.C., 
and  Mr.  E.  S.  Ford  appeared  for  the  plaintiffs  ;  Mr. 
Upjohn,  Q.C.,  Mr.  Ingpen,  Q.C.,  Mr.  Kirby,  and  Mr. 
Stokes  for  the  defendant  company. 

Mk.  Justice  Stirling  said  that  the  plaintiffs  com- 
plained of  four  different  matters,  two  of  which  might 
be  described  as  breaches  of  express  terms  in  the  agree- 
ment of  tenancy,  while  the  other  two  were  in  the 
nature  of  infringements  of  implied,  terms,  or  acts  in 
derogation  of  rights  granted  by  the  agreement. 
St.  Ermin's-mansions  consisted  of  six  blocks  of  build- 
ings, numbered  1  to  6.  The  blocks  numbered  1  to  4 
opened  on  the  same  courtyard.  They  had  separate 
entrances,  but  were  now  more  or  less  connected 
internally,  so  that  access  might  be  gained  from  one 
block  to  another.  The  plaintiffs  first  went  to  reside 
there  in  1892,  when  they  became  tenants  of  a  flat. 
No.  66.  In  1895  they  became  tenants  of  their  pre- 
sent flat.  No.  67.  At  that  time  the  Ecclesiastical  Com- 
missioners were  the  landlords.  His  Lordship  then 
referred  to  the  terms  of  the  agreement,  remarking  that 
it  was  in  accordance  with  a  printed  form,  and  coa»- 
tinuing,  said  that  in  December,  1896,  St.  Ermin's- 
mansions  passed  into  the  ownership  of  the  defendant 
company.  At  that  time  the  majority  of  the  flats  in  the 
blocks  numbered  1  to  4  were  let  to  tenants  under 
similar  agreements.  All  the  flats  in  No.  4  were  so  let, 
with  the  exception  of  one  flat  on  the  ground  floor,  the 
rooms  in  which  were  used  as  dining-rooms  and  other 
pablic  rooms  for  the  general  benefit  of  residents. 
Soon  afterwards  the  directors  of  the  defendant  com- 
pany, of  whom  the  most  active  was  Mr.  Harry 
Richardson,  the  managing  director,  began,  as  the 
tenancies  of  flats  fell  in,  to  cease  re-letting  the  same  as 
such,  and  to  furnish  the  rooms  and  let  them  to  persons 
occupying  them  for  longer  or  shorter  periods,  and  in 
this  way  gradually  to  convert  the  mansions  into  an 
hotel.  In  March,  1897,  an  application  was  made  by 
the  defendant  company  for  a  licence  for  the  sale  of 
intoxicating   liquors,    but   was   refused.    On   April   1, 
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1897,  a  company  called  the  St.  Ermin'sClub  (Limited) 
was  formed  ander  the  Companies  Acts  with  a  capital  of 
£1,000,  divided  into  2,000  shares  of  lOs.  each, 
1,500  of  them  being  preference  shares  entitled  to 
a  dividend  of  6  per  cent.,  and  500  being  ordinary  ^ 
shares.  The  main  object  of  the  company  was  to 
establish  and  maintain  a  club  for  the  accommodation 
of  members  of  the  company  and  their  friends.  The 
directors  of  the  club  company  were  Messrs.  Richardson 
and  Blanckensee,  who  were  also  directors  of  the 
defendant  company,  to  which  all  the  ordinary  shares  in 
the  club  company  belonged.  The  plaintiff,  Colonel 
Alexander,  became  a  member  and  chairman  of  the  club 
committee  ;  but  in  October,  1897,  he  and  the  members 
of  the  committee,  except  Richardson  and  Blsnckensee, 
resigned  their  offices.  The  plaintiff.  Colonel  Alexander, 
gave  hii  reasons  for  this  ^tep  in  cross-examination.  He 
said  that  the  committee  had  no  power  to  elect  members 
and  it  looked  like  a  bogus  club,  members  being  elected 
one  night,  paying  10s.,  and  having  that  sum  returned 
to  them  next  morning.  **  That,"  be  said,  *'  was  a 
subject  of  discussion  at  the  committee.  I  was  informed 
the  thing  was  done  ;  it  was  open  to  the  objection  that 
a  hotel  business  was  being  carried  on  under  the  guise  of 
a  club."  It  was  admitted  by  Richardson  that  notwith- 
standing the  resignation  of  the  committee,  the  club  was 
continued  under  the  management  of  himself  and 
Blanckensee  ;  and  that  it  was  their  practice  to  issue  a 
share  in  the  club  company  on  one  day  to  any  person 
temporarily  residing  in  the  mansions,  receiving  from 
him  10s.  as  the  price  of  the  share,  end  to  repay  that 
sum  next  morning  if  he  left  and  applied  and  signed  a 
transfer  of  bis  share  to  the  secretary  of  the  company. 
•*  We  wanted  the  club,"  he  said,  **  for  the  purpose  of 
not  infringing  the  Bxcise  laws,  for  supplying  visitors 
and  guests  with  wine,  tobacco,  and  biiyards."  It  was 
stated  by  Richardson  that  he  wait  advised  by  counsel, 
and  by  the  police  and  Excise  authorities,  that  the  course 
thus  pursued  was  legal.  \Miether  such  advice  was  glyen 
on  a  full  disclosure  of  the  facts  as  they  now  appeare<l  in 
evidence  his  Lordship  was  not  satisfied.  In  March,  1899, 
the  defendant  company  obtained  a  licence  fur  the  sale 
of  intoxicating  liquors,  and  having  by  that  time  con- 
verted the  great  majority  of  the  flats  into  separate 
furnished  rooms  under  their  own  management,  the 
directors  carrie<l  on  a  regnlar  hotel  business,  and  the 
name  St.  Ermin's  Hotel  was  put  up  on  the  building,  and 
it  was  advertised  as  such.  On  December  24,  1898,  the 
plaintiffs  gave  notice  to  the  defendant  company  that 
they  exercised  the  right  of  renewal  under  their  agree- 
ment, and  they  thns  became  tenants  of  the  defendant 
company  for  the  term  of  three  years  from  Lady-day, 
1899.  Early  in  1899  complaints  were  made  by  the 
plaintiffs  as  to  the  improper  use  of  the  passenger  lift 
which  by  the  agreement  was  intended  for  the  use  of  the 
tenants  and  their  families,  friends,  and  visitors,  and 
not  for  servants  or  messengers,  and  not  for  any  kind  of 
luggage  whatever.  The  plaintiffs  alleged  that  it  was 
used  for  servants  and  for  luggage.  His  Lordship  then 
considered  the  evidence  upon  that  point,  and  also  upon 
the  point  whe|iher  the  plaintiffs  had  been  hindered  in 
the  exercise  of  their  rights  of  ingress  and  egress  to  and 
from  the  mansions,  and  came  to  the  conclusion  that 
sufficient  attendance  at  the  hall  door  had  not  been  pro- 
vided as  regarded  Block  4  on  certain  specified  occasions, 
but  that  the  right  of  ingress  and  egress  had  not  been 
interfered  with  except  to  that  extent.  Under  those 
circumstances  the  remedy  of  the  plaintiffs  was  not  by  way 
of  injunction,  as  was  established  by  **  Ryan  v.  Mutual 
Tontine  Westminster  Association  "  ([1893]  1  Ch.,  116). 
The  plaintiffs  were  however  entitled  to  damages  in 
respect  of  this  matter  which  his  Lordship  assessed  at  £1. 
With  regard  to  the  use  of  the  lifts,  there  was  no  doubt 
that  the  passenger  lift   had   been  used  in  eontravention 


of  the  agreement,  and  in  accordance  with  the  principle 
laid  down  in  *'  Lumley  v.  Wagner  "  (1  D.M.  and  6., 
604),  and  more  recently  explained  in  *'  Whitwood 
Chemical  Company  v.  Hardman  "  ([1891]  2  Ch.,  416), 
the  plaintiffs  had  a  remedy  by  way  of  injunction.  His. 
Lordship  next  came  to  a  more  difficult  subject — ^viz., 
that  arising  out  of  the  use  of  the  property  as  an  hotel. 
At  the  time  when  the  property  passed  into  the  hands  of 
the  defendant  company,  it  was  let  out  under  tenancy 
agreements,  all  substantially  in  the  same  form.  From 
these  his  Lordship  drew  the  same  conclusion  as  waa 
drawn  by  Mr.  Justice  North  in  '*  Hudson  v.  Cripps  " 
([1896]  1  Ch.,  265)— viz.,  that  there  was  a  scheme  for 
the  general  management  of  the  building,  composed  of 
several  fiats,  in  such  a  way  as  to  be  suitable  to  the  con- 
venience of  all  the  persons  who  Bhould  be  tenants  of 
the  respective  flats.  Then  the  question  arose  whether 
the  scheme  had  been  departed  from.  It  was  said  that 
the  scheme  in  this  ease  differed  from  that  in  **  Hudson 
V.  Cripps."  There  were  in  this  case  provisions  for 
attendance,  meals,  and  public  rooms,  which  went  quite 
beyond  anything  in  **  Hudson  v.  Cripps."  It  was 
urged  that  no  definite  line  could  be  drawn  between  the 
occupation  of  a  building  in  fllats  and  its  use  as  a 
boarding  house  or  an  hotel  ;  and  no  doubt  it  was 
diflicult  to  say  when  the  building  oeased  to  be  used  a» 
r^idential  flats  and  when  it  began  to  be  used  as  an 
hotel,  but  it  did  not  follow  that  it  was  impossible  ta 
say  that  the  original  scheme  had  been  departed  from. 
It  was  observed  in  a  recent  case — **  A.G.  v.  Brighton 
and  Hove  Corporation  "  ([1900]  1  Ch.,  276)— by 
Lord  Lindley,  then  Master  of  the  Rolls,  **  Nothing 
is  more  common  in  life  than  to  be  unable  to 
draw  the  line  between  two  things.  Who  can 
draw  the  line  between  plants  and  animals  P 
And  yet  who  has  any  difficulty  in  saying  that  an  oak 
tree  is  a  plant  and  not  an  animal  ?  "  So  here,  hi* 
Lordship  had  no  difficulty  in  saying  thkt  the  use  of  this 
building  as  an  hotel  was  a  distinct  departure  from  the 
scheme  in  accordance  with  which  the  building  ought  to 
have  been  managed.  Having  regard,  however,  to  a 
certain  amount  of  delay  on  the  part  of  the  plaintifiv. 
and  to  all  the  facts  of  the  case,  his  Lordship  thought  ha 
might,  in  accordance  with  the  law  as  stated  in 
**  Sayers  v.  CoUyer  "  (28  Ch.D.,  103),  exercise  hi* 
discretion  by  saying  that  justice  would  best  be  done  by 
directing  an  inquiry  as  to  damages.  His  Lordship  lastly 
considered  the  question  of  destruction  of  the  access  of 
light  and  air  to  the  plaintiffs'  rooms,  as  to  which  there 
was  considerable  conflict  of  evidence,  and  came  to  the 
conclusion  that  some  damage  had  been  done  to  the 
plaintiffs  by  the  acts  of  the  defendant  company.  Having 
regard  to  all  the  facts  of  the  case,  however,  he  thought 
he  ought  not  to  grant  an  injunction,  but  he  gave  the 
plaintiffs  damages  to  the  extent  of  £10,  and  directed  the 
defendant  company  to  pay  the  costs  of  the  action  except 
those  of  the  inquiry  as  to  damages,  which  would  be 
reserved. 

[SoUcitors- Phelps,    Sidgwick,    and    Biddle ;    J.    S. 
Blanckensee.] 
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SHERBABD  Y.  OASCOIGNE.* 


Landlord  and  Tenant — Game — Agreement  to  leave' 
ground  gs^me  unshot — ^Validity — Ground  Game 
Act,  1880,  8.  3. 

The  plaintiff  became  tenant  to  the  defendant  of 
a  farm,  and  daring  the  negotiations  for  the  letting 
the  defendant's    agent    promised    that,   in  the 
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event  of  the  plaintiff  leaving  the  ground  game 
on  the  farm  nnshot  and  undisturbed,  the  defendant 
would  compensate  the  plaintiff  for  all  damage 
done  to  the  crops  by  the  ground  .game.  The 
plaintiff  accordingly  left  the  game  unshot  and 
undisturbed,  and  the  crops  were  thereby  damaged. 
Held,  that  the  agreement  was  void  under  s.  3 
of  the  Ground  Game  Act,  1880. 


This  was  an  action  brought  by  a  tenant  against  the 
landlord  to  recover  compensation  under  an  agreement 
whereby,  as  it  was  alleged,  the  landlord  agreed  to  com- 
pensate the  tenant  for  damage  done  to  his  crops  by 
ground  game.  The  action  was  referred  to  this  Court  to 
decide  a  point  of  law  raised  upon  the  pleadings.  The 
statement  of  claim  alleged  that  in  January, 
1895,  the  plaintiff  (Mr.  Pftul  Sherrard)  became 
and  had  since  continued  to  be  the  tenant  to 
the  defendant  (Major  Frederick  Gascoigne),  of 
Haddlestone-hall  Farm  and  Newthorpe  Farm  in 
the  West  Riding  of  Yorkshire  ;  that  during  the  negotia- 
tions for  the  tenancy  the  defendant's  agent  represented 
to  the  plaintiff  that  the  defendant  was  devoted  to 
shooting  and,  with  a  view  to  induce  the  plaintiff, to 
leave  the  ground  game  on  the  said  farms  unshot  and 
midisturbed  for  the  defendant's  benefit,  the  defendant's 
agent,  on  his  behalf,  promised  that,  in  the  event  of  the 
plaintiff's  so  doing,  the  defendant  would  compensate  the 
plaintiff  for  all  damage  done  to  the  plaintiff's  crops  by 
such  ground  game  ;  that  the  plaintiff  was  induced  by  such 
promise  to  accept  the  tenancy  and  during  the  year  1898, 
in  reliance  upon  and  induced  by  such  promise,  allowed  the 
ground  game  on  the  farms  to  go'' nnshot  and  undisturbed 
for  the  benefit  of  the  defendant,  who  ultimately  shot 
over  the  farms  ;  and  that  the  growing  crops  of  the 
plaintiff  were  damaged  by  such  ground  game.  The 
plaintiff  claimed  £178  15s. 

Mr.  Scott  Fox,Q.C.  (with  whom  was  Mr.  H.  T. Kemp), 
on  behalf  of  the  defendant,  admitting  the  alleged  agree- 
ment and  the  alleged  damage  for  the  purposes  of  argu- 
ment only,  contended  that  the  agreement  was  void  by 
Tirtue  of  the  Ground  Game  Act,  1880,  section  1  of 
which  declares  that  '*  every  occupier  of  land  shall  have 
as  incident  to  and  inseparable  from  his  occupation  of  the 
land  the  right  to  kill  and  take  ground  game  thereon,  cod- 
currently  with  any  other  person  who  maybe  entitled  to  kill 
and  take  ground  game  on  the  game  land,"  and  section  3 
of  which  provides  that  *'  every  agreement,  condition, 
or  arrangement  which  purports  to  divest  or  alienate  the 
right  of  the  occupier  as  declared,  given,  and  reserved 
to  him  by  this  Act,  or  which  gives  such  occupier  any 
advantage  in  consideration  of  his  forbearing  to  exercise 
Buoh  right,  or  imposes  upon  him  any  disadvantage  in 
consequence  of  his  exercising  such  right,  shall  be  void." 
The  learned  eounsel  cited  **  Anderson  v,  Vicary  " 
([1899]  2  Q.B.,  436). 

Mb.  Justice  Dablino.— It  appears  that  the  friends 
of  the  tenant  in  1889  took  too  great  care  of  him. 

Mr.  C.  Walsh  (with  whom  was  Mr.  Maoaskie)  for  the 
plaintiff,  contended  that  though  the  plaintiff's  agreement 
to  forbear  from  shooting  or  disturbing  the  ground  game 
was  bad,  yet  the  defendant's  promise  to  eompensate  the 
plaintiff  for  damage  done  by  ground  game  was  good,  be- 
cause it  was  not  made  in  consideration  of  the  plaintiff's 
forbearance  to  shoot  or  disturb  the  groxmd  game,  but  in 
consideration  of  the  reservation  to  the  defendant  in  the 
lease  of  the  concurrent  right  to  shoot  the  ground  game. 

BlB.  JusTiCB  Dablino  said  that  the  agreement 
alleged  in  the  statement  of  claim  was  an  agreement 
which  purported  to  alienate  the  right  of  the  oeeupier 
to  kiU  and  take  the  groond  game,  and  it  also  purported 
to  give  him  an  advantage   in   consideration  of  his  for- 


bearing to  exercise  such  right.  He  was  of  opinion, 
therefore,  that  the  whole  agreement  was  absolutely  void, 
and,  the  plaintiff  having  shown  no  claim  against  the 
defendant,  the  action  would  be  dismissed. 

Mb.  Justice  Bucknill  concurred. 

[Solicitors — Vincent  and  Vincent,  for  North  and  Sons, 
Leeds,  for  the  plaintiff  ;'  Wilkinson  and  Son,  for  Perkia 
and  Perkin,  York,  for  the  defendant.] 


Court  of  Appeal  (Vaughan  Williams  and  |  1900. 

Komer,  L.JJ.)  j         May  31. 

LONDOK    AND    NOBTHEBN    BAKK    (L1MITED)]^V.  OEOBOK 
NBWNBS  (limited).* 

Practice — Partictdars — Libel  imputing  insolvency 
to  bank — Run  on  bank — Liquidation. 
The  plaintiffs  were  ordered  to  give  particulars 
of  the  branches  on  which  the  run  was  made,  and 
the  period  of  the  continuance  of  the  ran,  bub  not^ 
particulars  as  to  whether  the  run  was  made  by 
depositors  or  ordinary  customers,  nor  as  to^the 
quantum  of  damag-es  claimed  and  how  it  was  made 
up.  

This  was  an  appeal  by  the  defendants  from  an  order 
made  by  Mr.  Justice  Day  at  Chambers.  The  action  waa 
for  libel.  The  statement  of  claim  alleged  that  the  plain- 
tiff bank  was,  at  the  time  of  the  matters  complained  of, 
carrying  on  business  in  the  City  of  London,  and  having, 
branches  at  Forest-hill,  Greenwich,  Birmingham,  Harro- 
gate, Huddersfield,  Leeds,  Peterborough,  Scarborough^ 
Sunderland,  and  York  ;  that  the  defendants  were  the 
proprietors  and  publishers  of  a  paper  called  the  Money t 
Maker  ;  and  that  they  printed  and  published  of  the 
plaintiffs  in  the  issue  of  that  paper  for  Deeember  9, 
1899,  the  following  : — **  List  of  oontribntories.— Dr. 
D.  T.  Jones,  of  Sheffield,  has  had  a  narrow  escape  from, 
being  saddled  with  a  liability  of  £10,000  in  the 
London  and  Northern  Bank,  now  in  liquidation.''  The 
statement  of  claim  went  on  to  allege  that  pa.  conse- 
quence of  the  above  publication  there  was  a  run  upon  the 
plaintiff  bank,  and  it  had  been  forced  to  go  into  volun«^ 
tary  liquidation.  The  plaintiffs  claimed  damages.  The 
defendants  took  out  a  summons  for  particulars.  Mr. 
Justice  Day  refused  the  application.  The  defendants^ 
appealed. 

Mr.  Montague  Lush,  for  the  defendants,  said  that 
the  defendants  published  in  a  paper  owned  by  them, 
a  paragraph  which  had  been  sent  to  them,  and  the 
words  '*  now  in  liquidation  "  unfortunately  appeared 
in  the  paragraph.  The  bank  was  not  then  in  liquida- 
tion. When  the  defendants  found  out  the  mistake  thc^ 
published  an  apology,  and  did  what  they  could  to  stop* 
the  publication.  The  defendants  had  no  defence  to  the 
aetion.  The  only  question  was  the  amount  of  the- 
damages.  The  defendants  would  have  to  pay  money 
into  Court,  and  they  were  entitled  to  have  some 
particulars  to  enable  them  to  judge  how  much  they 
should  pay  in.  The  plaintiffs  claimed  damages  gene- 
rally wiUiout  stating  any  amount.  The  defendants- 
were  entitled  to  know  the  quarUum  of  damages  claimed*. 
and  how  it  was  made  up.  They  were  also  entitled  to 
know  upon  what  branch  of  the  bank  the  run  was  made, 
whether  the  withdrawals  were  made  by  the  depositors 
or  by  the  ordinary  customers,  and  the  period  during 
which  the  run  lasted. 

Mr.  J.  E.  Bakkks,  for  the  plaintiffs,  said  that  they 
were  willing  to  give  particulars  as  to  the  branches  upon 
which  the  run  was  made  and  the  period  daring  whiobi 
the  run  continued,  but  they  objected  to  give  the  other 
particulars  asked  for. 
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Load  Justicb  Vauohan  Williams  said  that  the 
'defendants  could  have  particulars  of  the  branches  apon 
which  the  mn  was  made,  and  the  period  during  which 
the  run  continued,  but  they  were  not  entitled  to  par- 
ticulars of  the  quantum  of  damages  claimed. 

Mr.  MoNTAOiTB  Lush. — Will  your  Lordships  direct 
the  plaintiffs  to  specify  in  the  statement  of  claim  the 
amount  they  claim  as  damages  ? 

Lo&D  JusTiCB  Vaughan  WILLIAMS.— No,  you  are 
not  entitled  to  that. 

The  CoUBT  accordingly  made  the  following  order  :— 
Appeal  allowed  by  directing  the  plaintiffs  to  gire  par- 
ticulars of  the  name  or  names  of  the  branch  or  branches 
•on  which  the  run  is  alleged  to  have  taken  place  and 
the  period  of  the  continuance  of  the  run.  Costs  here  and 
below  to  be  costs  in  the  cause. 

[Solicitors— SimpsoD,  Hope,  and  Co.,  for  Simpson  and 
Simpson,  Leeds,  for  the  plaintiffs  ;  O.  H.  Hoyie,  for 
-the  defendants.] 


Chan.    Div. 
(Byrne,  J.) 


1900. 
Hay  31. 


WILLIAMS  V.    IHOSAM.* 


Practice — Discovery — ^Production  of  documents — 
Action  against  directors  of  company — ^Books  of 
company. 

In  an  action  against  two  directors  of  a  company, 
there  being  other  directors,  the  Court  refused  to 
order  the  defendants  to  produce  the  books  of  the 
company  in  the  absence  of  a  consent  by  the  com- 
pany to  their  production. 


This  was  a  summons  by  the  plaintiffs  for  discovery. 
The  plaintiffs  were  the  five  daughters  of  the  late  Mr. 
Herbert  Ingram,  the  founder  of  the  Illustrated 
London  Newt,  and  the  defendants  were  Sir  William 
J.  Ingram  and  Mr.  Charles  L.  N.  Ingram,  being  the 
two  surviving  sons  of  Mr.  Herbert  Ingram,  and  there 
were  also  joined  as  defendants  •certain  trustees.  On 
Mr.  Herbert  Ingram's  death  his  widow  became  solely 
entitled  to  the  Illustrated  London  News,  and  it 
appeared  that,  by  an  agreement  made  in  1882,  Mrs. 
Herbert  Ingram  (afterwards  Lady  Watkin)  assigned  the 
^newspaper  business  to  the  two  defendants  upon  certain 
terms,  by  which  she  was  entitled  to  one  undivided 
moiety  and  the  defendants  to  the  other.  In  July,  1887, 
Lady  Watkin,  who  had  then  parted  with  one-fourth  of 
her  moiety,  transferred  the  remaining  three-fourths 
opon  trusts  as  to  two-fourths  for  herself  and  as  to  the 
remaining  one-fourth  (or  one-eighth  of  the  whole  busi- 
ness) upon  trusts,  under  which  in  the  events  which  had 
happened  the  plaintiffs  had  become  absolutely  entitled. 
In  February,  1892,  a  private  company  was  formed,  under 
the  name  of  the  Illustrated  London  News  (Limited), 
with  a  capital  of  £300,000,  divided  into  15,000  pre- 
ference shares  and  15,000  ordinary  shares  of  £10  each. 
Lady  Watkin  and  the  plaintiffs  being  entitled  to  5,625 
of  each  class  of  shares.  The  first  directors  were  Sir 
Edward  Watkin,  Mr.  E.  Watkin,  and  the  defendants 
Ingram.  The  defendants  Ingram  were  appointed 
managers  of  the  company.  The  plaintiffs  stated  that 
negotiations  subsequently  took  place  between  Lady 
Watkin  and  the  plaintiffs  and  the  defendants  Ingram  for 
the  purchase  of  Lady  Watkin's  and  the  plaintiffs' 
shares  and  interest  in  the  business,  and  in  June,  1895, 
it  was  agreed  that  the  defendants  Ingram  should 
purchase  such  shares  and  interest  in  consideration  of  an 
■annuity  of  £4,500,  the  annuity  to  be  secured  by  a 
•charge  on  the  said  shares.  The  plaintiffs  stated  that 
^his    purchase   was    on   a  basis   that   the  then  existing 
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aonual   profits   of   the     business   were   only   £20,000, 
and   their  case   was     that    a   mistake   had   oooorred, 
or  there  had  been  some  mismanagement,  inasmuch  as  the 
defendants  Ingram   had  in  1899  sold    the  company  to  a 
new  company— namely,  the   Illustrated    London   News 
and  Sketch  (Limited)--for  a  total  sum    of  £1,042,500, 
and  by  the  prospectus  of  the  new   oonq)any  it  appeared 
that  the  profits  had  jumped  up  to  qoite  £60,000  a  year. 
The  plaintiffs  claimed  a  declaration   that  the  agreement 
for  sale  of  June,1895,wasnot  binding  and  should  be  sei 
aside    and   an   inquiry  and   an   account.      The    defen- 
dants Ingram  denied   the   statements  and  allegations  of 
the  plaintiffs  and   generally  traversed   their   case.    Tba 
present  application   by    the   plaintiffs   was  for  an  order 
for  the  production  and  inspection  of  the  books,  &c.,  of 
the  Illustrated  London   News  (Limited)  and   the   Illus- 
trated  London   News   and     Sketch     (Limited).      The 
defendants,  by  their  affidavit,  stated   that   th^  had  the 
books  in  their  possession   and   power,    but   objected  to 
produce  them   because    they   were   the  property  of  the 
companies  of  which   they    were    directors,  but   not  the 
only  directors,  and   that   they   had  no   property  in    or 
power  to  ivoduce  the  same,  and  that  the  books  were  in 
their  possession  or   power   only   in   the  sense  that  they 
had  access  thereto   as    directors    of    the  companies  and 
for  the  purposes  of  the  business  of  the  companies  ;   and 
also  because   the   ownership    of   the  books  relating    to 
the     Illustrated  London   News  (Limited)  had  changed 
to     that      of     the      Illustrated    London     News     and 
Sketch  (Limited).    The  companies  were   not  parties    to 
the  action,  but  appeared  on  the  present  application. 

Mr.  Levett,  Q.G.,  and  Mr.  Mark  Romer  appeared  for 
the  plaintiffs  in  support  of  the  application  ;  Mr. 
Danckwerts,  Q.C.,  and  Mr.  Martelli  appeared  for  the 
defendants  Ingram  ;  and  Mr.  Ward  Coldridge  for  the 
companies. 

Mr.  Justice  Bybnb,  after  hearing  counsel  for  the 
applicants,  asked  counsel  for  the  companies  whether 
they  objected  to  the  production  asked  for,  and,  having 
received  an  answer  in  the  affirmative,  delivered  judg- 
ment without  calling  on  the  defendants.  His  Lordship 
said  that  in  the  case  of  '*  Walbum  v.  Ingilby  "  (1 
M.  and  K.,  61  and  79),  which  was  relied  on  by  the 
applicants,  and  which  was  a  case  where  the  respondent 
to  an  applieation  for  discovery  had  only  a  joint  right 
and  common  interest  with  others  in  the  documents 
sought  to  be  inspected.  Lord  Chancellor  Brougham 
came  to  the  conclusion  that  the  defence  had  the  appear- 
ance of  a  contrivance  to  evade  or  defeat  the  jurisdiction 
of  the  Court,  and  therefore  declined  to  set  aside  an 
order  which  had  been  made  for  production  without  the 
consent  of  the  parties  not  before  the  Court.  In  the 
present  case  he  (Mr.  Justice  Byrne)  oould  not  say  that 
he  was  satisfied  that  there  was  any  contrivance  to  defeat 
the  course  of  the  Court  such  as  would  justify  him  in 
making  an  order  of  the  kind  here  asked  for.  He  there- 
fore refused  the  application,  with  costs. 

Leave  to  appeal  was  given. 


Q.B.  Div.  (Darling  and) 
Bucknill,  JJ.)  i 


1900. 
May  31. 


MASON  V.    OOWDAKT.* 


Adulteration— Analysis — Dividing  article  into 
three  parts — Sale  of  six  bottles — Division,  of 
bottles  into  three  parts— Sale  of  Food  and 
Drugs  Act,  1875,  s.  14. 

Where  six  small  bottles  of  camphorated  oil  were 
purchased  for  analysis,  and  the  purchaser  did  not 
open  the  bottles,  but  divided  the  six  bottles  into 
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three  parts,  each  part  containing  t^o  bottles : 
heldf  not  a  compliance  with  s.  14  of  the  Food 
and  Drugs  Act,  1875. 


This  wat  an  appeal  by  case  stated  from  the  decision 
of  justices  of  Bedfordshire  dismissing  an  information 
under  section  6  of  the  Sale  of  Food  and  Dmgs  Act, 
1875,  preferred  by  the  appellant,  an  inspector  under  the 
Act,  against  Ellen  Cowdary,  the  respondent,  charging 
her  with  selling,  to  the  prejudice  of  the  appellant,  a 
drug,  to  wit,  camphorated  oil,  which  was  not  of  the 
natoie,  substance,  and  quality  of  the  drug  demanded. 
Hie  question  in  the  case  arose  under  section  14  of  the 
Act,  which  pro  Tides  as  follows  : — '*  The  person  purchas- 
mg  the  article  with  the  intention  of  submitting  the 
same  to  analysis,  shall,  after  the  purchase  shall  have 
been  completed,  .  .  .  offer  to  divide  the  article  into 
three  parts  to  be  then  and  there  separated  and  each 
part  to  be  marked  and  sealed  or  fastened  up  in  such 
manner  as  its  nature  will  permit,  and  shall,  if  required 
to  do  so,  proceed  accordingly,  and  shall  delirer  one  of 
the  parts  to  the  seller  or  his  agent."  It  was  proved 
before  the  justices  that  on  November  16,  1899,  the 
appellant  purchased  from  the  lespondent,  who  keeps  a 
small  general  shop,  six  2d.  bottles  of  camphorated 
oil.  The  oil  was  exposed  for  sale  in  bottles 
which  were  not,  apparently,  prepared  by  the  respon- 
dent, but  each  of  them  bore  a  label  with 
the  name  of  a  chemist  in  the  neighbouring 
town  of  Luton  upon  it.  There  was  no  evidence 
whether  the  bottles  were  identical  in  character  or 
appearance  or  whether  or  not  the  labels  on  all  the 
bottles  bore  the  name  of  the  same  ehemist.  The  six 
bottles  were  all  pnrchased  at  the  same^  time.  The 
appellant,  having  notified  that  he  intended  to  have  the 
oil  analysed,  divided  the  six  bottles  into  three  lots  of 
two  bottles  each,  sealing  each  separate  lot  of  two 
bottles  in  a  separate  bag.  He  handed  one  of  the  sealed 
bags  to  the  respondent,  taking  away  the  other  two 
sealed  bags,  one  of  which  he  subsequently  forwarded  to 
the  public  analyst,  who  found  that  the  two  bottles  con- 
tained only  17 '5  per  cent,  of  camphor,  whereas 
camphorated  oil  should  contain  at  least  20  per 
cent,  of  camphor.  The  appellant  did  not  open 
aay  or  either  of  the  bottles  of  camphorated  oil  or 
mix  or  divide  the  contents,  and  the  two  bottles 
handed  to  the  respondent  were  in  exactly  the  same 
state  as  when  purchased.  The  justices  were  of  opinion 
that  the  division  of  the  bottles  as  described  was  not  in 
compliance  with  section  14,  and  they  were  not  satisfied 
that  the  eontents  of  the  two  bottles  analysed  were 
identical  with  the  other  two  lots  of  bottles  in  the  haads 
of  the  appellant  and  respondent  respectively. 

Mr.  BONSBY,  for  the  appellant,  contended  that 
the  article  purchased  by  the  appellant  was  the  six  bottles 
of  camphorated  oil,  and  that  the  method  of  division 
which  he  had  adopted  was,  therefore,  in  compliance 
with  section  14.  It  was  the  only  practical  method  of 
division.  The  bottles  contained  so  small  a  quantity  of 
oil  that  the  division  of  one  bottle  would  not  have  pro- 
duced a  quantity  of  oil  sufficient  for  the  purposes  of 
analysis.  Nor  would  the  mixture  of  several  bottles  of 
a  drug  of  this  kind  mto  one  for  the  purpose  of  division 
be  practical,  because  some  of  the  drugs  which  would 
have  to  be  so  treated  were  volatile,  and  liable  to 
change  their  character  on  exposure  to  the  air,  and  the 
operation  of  making  a  division  in  this  manner  would 
consequently  require  great  eare.  In  the  case  of  seidlits 
powders,  which  were  sold  in  parcels  containing 
several  packets,'  the  method  of  division  adopted 
had  been  to  divide  the  parcels  into  three  por- 
tions of  so  many  packets  each.  That  was  the 
fairest  method  of  division  in  that  case,  and   it  was  also 


the  fairest  method  in  the  case  of  the  bottles  in  question. 
It  was  important  to  obtain  a  decision  as  to  the  proper 
course  to  adopt  in  these  cases. 

The  CouBT,  without  calling  upon  Mr.  Muir,  who  ap- 
peared for  the  respondent,  to  argue,  dismissed  the 
appeal. 

Mb.  JnSTiCi  Dablino  said  that  what  the  appellant 
did  was  to  buy  six  articles  and  then  to  divide  those  six 
articles  into  three.  In  his  opinion  each  of  the  bottlea 
purchased  was  an  article  within  the  meaning  of  see« 
tion  14,  for  it  did  not  matter  for  the>  purposes  of  the^ 
Act  how  small  the  article  was.  As  the  appellant  did  not 
divide  any  one  of  the  bottles  into  three  parts,  he  did 
not  comply  with  the  provisions  of  the  statute. 

Mb.  Justice  Bucknill  concurred. 

[Solicitors— Venn  and  Co.,  for  W.  W.  Marks,  Bedford, 
for  the  appellant ;  Wetherfleld,  Son,  and  Baines,  for  ther 
respondent.]     __^__^ 


Q.B.  Div.  (Darling  and  1 
Bucknill,  JJ.)  f 


1900. 
May  31. 


BXGINA  V.    HOBBOOKS    AND    AKOTHSB    (BX    PABTB 
B0T7STIAD).* 

Local  Govemmeiit — Nuisance — Order  of  justices 
to  abate — Omission  to  specify  requisite  works — 
Public  Health  Act,  1875,  ss.  96,  105. 
An  order  of  Justices  requiring  a  person  to  abate 
a  nuisance  must  specify  the  works  to  be  done  for 
that  purpose,  whether  the  proceedings  are  taken 
by  a  private  individual  or   by  the  inspector  of 
nuisances.    Part  of  the  order  of  justices,  pro- 
hibiting a  recurrence  of  the  nuisance,  Iheld  good. 
*'Reg.  V.  Wheatley  "  (16  Q.B.D.,  34)  foUowed. 


In  this  case'oause  was  shown  against  a  rule  for  a  writ 
of  certiorari  to  bring  up  and  quash  an  order  of  two 
justices  of  Cumberland.  On  March  20  last  a  complaint 
was  made  to  the  justices  under  section  105  of  the 
Public  Health  Act,  1876,  by  Mr.  Alfred  Hope,  that  on 
the  premises  of  Mr.  Samuel  Boustead,  at  Shield-house, 
there  existed  a  nuisance  caused  by  his  act  or  default,  and 
consisting  of  an  accumulation  of  slaughter-house  offal  and 
filth,  so  as  to  be  a  nuisance  on  the  fields  at  and  adjoining 
Petteril-bank,  the  residence  of  Mr.  Hope,  whereupoa 
the  justices  made  the  order  now  sought  to  be  quashed, 
the  effective  portion  of  which  was  as  follows  : — **  We,  in 
pursuance  of  the  said  Act,  do  order  the  said  Samuel 
Boustead  within  one  calendar  month  from  the  service  oC 
this  order,  or  a  true  copy  thereof  according  to  the  said 
Act,  to  take  such  steps  as  may  be  necessary  to  abate  the 
said  nuisance  so  that  the  same  shall  no  longer  be  a 
nuisauce  or  injurious  to  health  as  aforesaid,  and  to  pay 
the  sum  of  35s.  for  costs  to  Mr.  David  Mans,  the 
solicitor  acting  for  the  complainant.  And  we,  being 
satisfied,  notwithstanding  the  said  cause  or  causes  of 
nuisance  may  be  removed  under  this  order, the  same  is  or 
are  likely  to  recur,  do  therefore  prohibit  the  said  Samuel 
Boustead  from  doing  any  such  acts  as  may  lead  to  a 
recurrence  of  the  said  nuisance.  *'  The  rule  was  obtained 
upon  the  ground  that  the  order  was  bad  in  not  specify- 
ing the  works  or  things  required  to  be  done  in  order  to 
abate  the  nuisance  as  required  by  section  96  of  the 
Public  Health  Act,  1875,  as  interpreted  in  ••  Reg.  v. 
Wheatley  "  (16  Q.B.D.,  34).  Section  96  of  the  Publio 
Health  Act,  1875,  provides  that,  upon  default  being 
made  by  a  person  upon  whom  a  notice  to  abate  a 
nuisance  has  been  served  and  upon  complaint  made  by^ 
the  local  authority  to  the  justices,  such  justices  *'  shall 
make  an  order  on  such  person  requiring  him  to  comply 
with  all   or   any  of   the   requisiticms  of   the  notice,  or 
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oiherwue  to  abate  the  nuisance  within  a  time  specified 
in  the  order,  find  to  do  any  works  necessary  for  that 
purpose  ;  or  an  order  prohibiting  the  recurrenoe  of  the 
nuisance  and  directing  the  execution  of  any  works 
neoessary  to  prevent  the  recurrence  ;  or  an  order  both 
requiring  abatement  and  prohibiting  the  recurrence  of 
the  nuisance.*'  Section  105  provides  that  complaints 
snay  be  made  by  any  person  aggrieved  by  a  nuisance,  and 
**  thereupon  the  like  proceedings  shall  be  had  with  the 
like  incidents  and  consequences  as  to  making  orders  " 
and  otherwise  as  in  the  case  of  complaint  made  by  the 
local  authority. 

Mr.  L.  8ANDBBS0N,  in  showing  cause,  contended  that 
where  the  proceedings  were  taken  by  a  private  indi- 
vidual ••  Reg.  V.  Wheatley  "  did  not  apply,  and  that 
there  was  no  necessity  for  the  order  to  specify  the 
works  or  things  required  to  be  done  to  abate  the 
nuisance.  In  the  present  case  no  work^  within  the 
meaning  of  the  Act  were  required  (see  "  Millard  ▼. 
WesiaU  *»[1898J  1  Q.B.,  342).  It  would  have  been 
quite  sufficient  if  the  justices  had  simply  ordered  Mr. 
Boustead  to  abate  the  nuisance.  Even  if  the  first  part 
of  the  order  was  bad,  the  second  part,  prohibiting  the 
recurrence  of  the  nuisance,  was  good  (see  **  Mayor, 
&c.,  of  Scarborough  v.  Rural  Sanitary  Authority  of 
Scarborough,"  1  Ex.  D.,  344). 

Mr.  Mac  ASK  IE,  in  support  of  the  rule,  relied  on 
**  Reg.  v.  Wheatley,''  arguing  that  the  person  against 
whom  such  an  order  as  this  was  made  was  entitled  to 
know  what  were  the  steps  the  justices  thought  neces- 
>«ary  to  be  taken  by  him  to  abate  the  nuisance.  In  the 
present  case  it  might  have  been  sufficient  to  cover  the 
offal  with  earth,  or  it  might  have  been  neoessary  to 
remove  it  altogether. 

The  CoUBT  quashed  the  order  as  to  the  abatement  of 
the  nuisance  and  confirmed,  it  9^  to  the  prohibition  of 
the  recurrence  of  the  nuisance. 

Mb.  Justice  Dabling  said  that  he  did  not  agree  with 
Mr.  Sanderson's  contention  that  different  principles  ap- 
plied when  the  complainant  was  a  private  individual  to 
those  which  applied  when  the  local  authority  were  the 
complainants.  In  bis  opinion  the  orders  were  to  be  made 
with  the  same  particularity  in  each  case.  The  order  in 
this  case  did  not  follow  the  statute.  It  only  said  that 
Mr.  Boustead  must  take  steps  to  abate  the  nuisance, 
and  did  not  specify  the  things  or  wurks  which  he  was  to 
do  in  order  to  abate  it.  That  put  him  in  a  difficulty. 
He  would  not  know  what  the  justices  intended  him  to 
do,  and,  having  done  what  he  himself  thought  to  be 
sufficient  to  abate  the  nuisance,  he  would  nevertheless 
be  again  liable  to  be  proceeded  against.  The  part  of 
the  order,  therefore,  which  dealt  with  the  abatement  of 
the  nuisance  was  bad.  But  the  part  dealing  with  the 
prohibition  of  a  recurrence  of  the  nuisance  wm  good, 
for  in  preventing  the  recurrence  of  -the  nuisanoe  there 
was  no  need  to  do  any  works  at  all.  The  prohibition  in 
this  case  simply  amounted  to  saying  '*  Don't  again 
4iccumulate  offal  or  filth  on  this  land." 

Mb.  Justice  Bucknill  concurred. 

[Solicitora— Ullithome  and  Co.,  for  C.  B.  Hodgson, 
CJarlisle,  showing  cause  ;  Nicholson,  Graham,  and  Co., 
in  support  of  rule.] 


Q.B.  Div.       \ 

"    '     ^.  J.)     ] 


1900. 
(Mathew,  J.)     i  May  31. 

LEVITT  AND  THOBNTON  V.   HAMBLET.* 

Stock  Exchange— Failure    of    broker — Liability 
of  broker's  client  to  jobber — ^Privity  of  contract. 
Held,  on  the  evidence,  that  the  defendant  was 
liable  to  the  plaintiffs  to  take  up  shares  bought 

^Reported  by  F.  O.  Robivson,  Saq..  BuTlater-at-Law. 


for  him  from  the  plaintiffs,  jobbers  6n  the  London 
Stock  Exchange,  by  a  broker,  who  subsequently 
failed. 

This  action  was  brought  by  the  plaintiffs,  who  are  a 
firm  of  jobbers  on  the  Stock  Exchange,  against  the 
defendant,  who  is  an  outside  broker,  to  recover 
£154  18s.  lid.  damages  for  not  taking  delivery  of  800 
Southern  Preference  railway  shares.  The  shares  had  been 
bought  from  the  plaintiffs  by  E.  Preston  and  Co.,  a 
firm  of  brokers  on  the  Stock  Exchange  acting  on  behalf 
of  the  defendant,  at  57.  On  December  16  E.  Preston 
and  Co.  were  declared  defaulters,  and  thereupon  the 
official  assignee  of  the  Stock  Exchange,  in  accordance 
with  Rule  177,  declared  the  ••  hammering  price  "  for 
Southern  Preference  shares  to  be  57.  The  plaintiffs  at  once 
ascertained  that  the  defendant  was  the  client  on  whose 
behalf  E.  Preston  and  Co.  had  bought  these  300  shares.  A 
member  of  the  plaintiff  firm  had  an  interview  with  Mr. 
Detmold,  the  defendant's  manager,  on  December  16, 
and  asked  him  whether  the  defendant  would  close  the 
shares  or  have  them  taken  up  by  another  broker.  Mr. 
Detmold  replied  that  the  bargain  was  closed  at  the 
hammering  price.  At  a  subsequent  interview  on  the 
same  day  the  plaintiffs  requested  Mr.  Detmold  to  give 
them  a  written  memorandum  that  the  stock  was  closed 
at  the  hammering  price.  He  refused  this,  but  repeated 
that  the  bargain  was  closed  at  the  hammering  price.  On 
December  20  the  plaintiffs'  solicitors  wrote  to  the  de- 
fendant that  they  looked  to  him  to  pay  for  the  sharer 
on  December  29,  the  settling  day,  and  requested 
him  to  put  them  in  communication  with  another 
broker  if  he  desired  to  have  the  settlement  effected 
by  him.  The  defendant's  solicitor  replied  that 
the  proper  course  was  for  the  official  assignee  of 
the  Stock  Exohauge  to  render  to  the  defendant  an 
account  of  differences  due  on  either  side,  according  to 
the  hammering  price  under  rule  171  of  the  Stock 
Exchange  Regulations  ;  and  added  that  in  any  case 
there  was  no  privity  of  contract  between  the  defendant 
and  the  plaintiffs.  On  December  29  the  plaintiffs 
tendered  the  shares  to  the  defendant,  and  they  were 
refused.  The  plaintiffs  then  sold  the  shares  in  the 
market  at  54g,  and  the  present  claim  waa  for  the  loss 
incurred  upon  such  sale.  Between  December  15  and 
December  29  there  was  considerable  fluctuation  in  the 
market  for  these  shares,  which  fell  as  low  as  50.  The 
chief  question  between  the  parties  was  whether  by  the 
usage  of  the  Stock  Exchange,  upoi^  the  default  of  E. 
Preston  and  Co.,  the  defendants  had  an  option  to  close 
the  bargain  with  the  plaintiffs  at  the  hammering  price. 
The  defendants  further  contended  (1)  that  the  plaintiffs 
offered  the  defendant  an  option  of  closing  at  the 
hammering  price,  which  was  accepted  by  Mr.  DetaM>ld, 
so  that  the  case  was  covered  by  **  Hartass  v.  Ribbons  " 
(22Q.B.D.,  254)  ;  (2)  that  there  was  no  privity  of 
contract  between  the  plaintiffs  and  the  defendant.  B. 
Preston  and  Co.  had  altogether  640  of  these  sharea 
open  with  various  jobbers  for  the  defendant,  and  250 
for  another  client.  All  these  had  been  carried  over  for 
several  accounts.  It  appeared  from  the  plaintiffs'  books 
that  at  one  account  250  shares  open  with  a  par- 
ticular jobber  were  allocated  to  the  defendant  as 
part  of  his  640,  whereas  at  the  next  account 
those  250  shares  were  allocated  to  the  other 
client,  and  another  block  of  250  open  with  a  different 
jobber  were  appropriated  to  the  defendant's  contract* 
It  was  contended  that  there  was  no  evidence  to  show 
that  the  300  open  with  the  plaintiffs  were  ever  allo- 
cated to  the  defendant  as  part  of  his  640,  and  there- 
fore there  was  no  privity  of  contract  between  plaintiffs 
and  defendant  ;  **  Beckhusen  and  Oibbs  v.  Hamblet  " 
(5  Com.  Cas.,  217)  ;  (3)  in  view  of  an  appeal,  that  upon 
B.  Preston  and  Co.  being  declared*  defaulters,  Rule  177 
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applied  as  betweeu  plaintiffs  and  defendant,  so  that 
tho  only  liability  of  the  defendant  was  to  settle  with 
the  official  assignee  npon  the  hammering  price.  This 
point  was  decided,  so  far  as  this  Court  was  concerned, 
adrersely  to  the  defendants  in  **  Beokhusen  and  Gibbs 
Y.  Hamblet." 

Dr.  Richardson,  official  assignee  of  the  Stock  Ex- 
(diange,  gave  evidence  that  there  was  no  usage  or  custom 
whereby,  upon  the  default  of  the  broker,  his  client  had 
an  option  to  close  the  bargain  with  the  jobber  at  the 
hammering  price.  Also  that  there  was  nothing  irregular 
in  a  broker  who  had  allocated  at  one  carrying  over  a 
parcel  of  shares  open  with  a  jobber  to  one  client  trans- 
ferring this  parcel  to  another  client  at  the  next  carrying 
over,  and  that  this  was  a  usual  practice. 

Mr.  Rufus  Isaacs,  Q.C.,  and  Mr.  Mclnty re  appeared 
for  the  plaintiffs  ;  Mr.  E.  Morten  (with  him  Mr.  H. 
Reed,  Q.C.)  for  the  defendant. 

Mb.  JcrsTiCB  Mathrw,  in' giving  judgment,  said  that 
the  evidence  in  this  case  was  more  dintiuct  than  in  the 
previous  case  decided  by  himself  of  **  Anderson  and 
Co.  V.  Beard  "  {aute^  p.  307).  In  that  case  it  was 
rather  assumed  that  the  broker's  client  had  an  option  to 
close  with  the  jobber  at  the  hammering  price.  But  the 
point  was  not  really  in  issue,  because  the  client  there 
repudiated  the  whole  transaction  with  the  jobber.  In  the 
present  case  there  was  the  clear  and  unchallenged  evidence 
of  Dr.  Richardson  that  there  was  no  custom  or  usage  by 
which  the  defendant  was  entitled  to  such  an  option. 
Then  it  was  said'that,  as  a  matter  of  fact,  the  plaintiffs 
had  offered  this  option  to  the  defendant  and  it  had 
been  accepted  by  him.  But  that  was  not  made  out. 
Mr.  Dctmold  said  the  bargain  was  clqsed  at  the 
hammering  price,  but  it  was  clear  he  was  acting  under 
what  he  supposed  to  be  his  rights  under  Rule  177.  And 
that  the  plaintiffs  did  not  intend  to  offer  that  option  was 
evident  from  their  solicitors'  letter  of  December  20. 
Then  it  was  said  that  the  shares  had  been  so  dealt  with 
by  E.  Preston  and  Co.  that  there  was  no  privity  of 
contract  between  the  plaintiffs  and  the.  defendant.  But 
the  evidence  was  that  they  only  acted  in  interchanging 
the  parcels  of  shares  between  different  jobbers  in  the 
customary  manner.  There  seemed  no  objection  to  that, 
and  the  practice  eeemed  reasonable.  There  was  there- 
fore privity  of  contract  and  there  must  be  judgment  for 
the  plaintiffs  for  the  amount  claimed  with  costs. 

A  stay  of  execution  was  granted  with  a  view  to  an 
appeal. 

[Solicitors — Morley,  Shirreff,  and  Co.,  for  the  plain- 
tiffs ;  Albert  Myers,  for  the  defendant.] 


1900. 
May  31. 


Q.B.  Div.      \ 
(Ridley,  J.)   j 

GOODWIN  V.  SATUKLEY.* 

J^andlord   and   Tenant — Covenant  not   to  assign 
without  consent — Consent  not  to  Ije  unreason- 
ably withheld  to  a  responsible  assignee — Claim 
by  tenant  for  withholding  consent. 
The  defendant  became  tenant  to  the  plaintiff 
of  a  house,  and  he  covenanted  not  to  assign  the 
premises   without   the   consent   of  the  plaintiff, 
such  consent  not  to  bo  unreasonably  withheld  to 
a   responsible  tenant.     The  plaintiff  refused  his 
consent  to  an  assignment.     The  plaintiff  having 
sued  for  rent,  the  defendant  countercl aimed  for  a 
declaration  that   the  proposed    assignee  was   a 
responsible  person,  or,  alternatively,  for  damages 
for  breach  of  covenant  by  the  plaintiff  in  refusing 
the  consent. 


Heldf  that  there  was  no  covenant  by  the  plain- 
tiff to  give  his  consent  in  the  case  of  a  responsible 
assignee,  such  words  being  merely  a  qualification 
of  the  defendant's  covenant. 

*'Sear  v.  House  Property  and  Investment 
Society"  (16  Ch.D.,  387)  followed. 


'Reported  by  P.  B.  Durnford,  Esa..  Barrister-at-Law. 


In  this  case  the  plaintiff  sued  to  recover  £50,  being 
two  quarters'  rent  for  a  shop  known  as  157,  High-road, 
Eilbum.  The  defendant  admitted  the  plaintiff's  claim, 
subject  to  a  counterclaim,  in  which  he  set  oat  that  the 
lease  of  the  premises  in  question  contained  a  covenant 
by  himself,  his  administrators,  executors,  and  assigns 
not  to  carry  on  or  to  permit  to  be  carried  on  upon  the 
demised  premises  any  ti*ade  other  than  the  trade  of  a 
confectioner,  and  not  to  assign  the  premises  without  pre- 
viously obtaining  the  consent  in  writing  of  the  lessor, 
but  that  nevertheless  such  consent  should  not  be 
unreasonably  or  arbitrarily  withheld  to  a  respectable 
and  responsible  assignee.  The  defendant,  in  November, 
1899,  applied,  by  a  person  who  was  desirous  of  be- 
coming  his  assignee,  for  the  lessor's  consent  to  the 
assignment.  This  was  refused  by  the  plaintiff,  and  ths 
defendant  asked  for  a  declaration  that  the  proposed 
assignee  was  Vi  respectable  and  responsible  underlessee, 
and  that  he  was  entitled  to  sublet  the  demised  premises 
to  him,  or,  in  the  alternative,  for  damages  for  the 
plaintiff's  breach  of  his  covenant  not  to  refuse  his  con- 
sent to  a  respectable  and  responsible  assignee.  The 
plaintiff  having  replied  that  the  counterclaim  disclosed 
no  cause  of  action,  since  there  was  no  covenant  by  the 
lessor  not  to  refuse  the  licence,  the  question  of  law  was 
argued  before  his  Lordship. 

Mr.  T.  VVilles  Chitty  appeared  for  the  plaintiff  ;  and 
Mr.  Giveen  for  the  defendant. 

Mr,  Chittv  submitted  that  it  wa**  clearly  established 
in  *'  Sear  v.  House  Property  and  Investment  Society  " 
(16  Ch.  Div.)  that  where  there  was  a  covenant  by  the  . 
tenant  not  to  sublet  without  the  landlord's  consent, 
such  consent  not  to  be  unreasonably  refused,  there  was 
no  covenant  by  the  landlord  to  give  his  consent.  The 
proper  course  for  the  tenant  was  to  let  the  premises, 
despite  the  refusal,  and  if  the  refusal  was  found  to  be 
unreasonable  the  letting  would  be  a  good  one.  He  also 
referred  to  *'  Treloar  v.  Bigge  "  (L.R.,  9  Ex.,  151)  and 
*'  Hyde  v.  Warner  "  (8  Ex.  Div.,  72). 

Mr.  GiVBEK  argued  tbat  in  the  case  of  **  Treloar  v. 
Bigge  "  the  words  referring  to  the  landlord's  consent 
not  being  arbitrarily  withheld  only  appeared  in  a 
proviso  to  the  lessee's  covenant,  and  it  was  said  by 
Chief  Baron  Kelly  in  his  judgment  that  if  the  words 
there  used  had  been  used  in  another  part  of. the  deed 
they  might  be  properly  construed  as  amounting  to  a 
covenant  by  the  landloid.  In  the  present  case  the  words 
were  not  part  of  a  proviso,  but  were  in  the  covenant 
itself. 

Mr.  Justice  Ridley.— What  the  Chief  Baron  said 
was  that  there  was  a  covenant  on  the  part  of ,  the 
lessee,  and  that  the  words  in  question  contained  a 
qualification  of  it.  They  were  all  part  of  the  same 
covenant.  If  they  were  in  a  different  part  of  the  deed — 
for  instance,  among  the  lessor's  covenants— they  might 
be  held  to  constitute  a  covenant  on  the  part  of  the 
landlord. 

Mr.  Giveen,  continuing,  said  he  also  asked  for  a 
declaration  that  the  proposed  assignee  was  a  respectable 
and  responsible  person.  This  was  a  proper  case  for  a 
declaration. 

His  Lordship  ssid  he  could  not  make  a  person 
respectable  or  responsible  by  making  a  declaration. 

Mr.  Giveex  said  that  such  a  declaration  would  pre« 
vent  the  landlord  from  bringing  ejectment    against   the 
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atngOM.  The  defendant  was  left  with  a  lease  on  his 
kiads  which  he  eonid  not  get  rid  of  because  the  land- 
lord refused  his  consent  to  the  assignment.  He  also 
claimed^ that  such  refusal  was  a  breach  of  the  landlord's 
coTCDant  for  quiet  enjoyment.  Part  of  the  enjoyment 
WMthe  right  to  assign,  and  anything  done  by  the  land- 
lord in  contravention  of  that  right  was  an  interference 
with  the  right  of  quiet  enjoyment. 

His  LoBDSHip,  in  giving  judgment,  said  he  did  not 
tlumk  the  case  was  distinguishable  in  principle  from 
•*  Sear  V.  House  Property  Investment  Society."  It 
wmB  said  in  the  argument  that  the  words  * '  but  never- 
Ibdess  such  consent  should  not  be  unreasonably  or 
srtitrarily  withheld  **  must  be  read  as  an  independent 
covenant  on  the  part  of  the  lessor  that  he  would 
not  unreasonably  refuse  his  consent.  It  seemed  to 
Mb  that  that  exact  point  was  raised  and  dealt 
witk  in  the  ease  he  had  referred  to.  The  differ- 
mate  in  the  words  used  in  the  two  cases  waa  merely 
a  grammatical  variation  which  did  not  affect  the 
satter.  He  thought  it  must  be  read,  not  as  a  covenant 
Ij  tbe  landlord,  but  as  a  qualification  of  the  lessee's 
aosrcBant.  If  the  landlord  did  unreasonably  refuse  his 
coBMDt  the  lessee  could  deal  with  the  premises  without 
resteietion.  With  regard  to  the  question  of  the  declara- 
IMB  of  right  which  was  asked  for,  he  was  of  opinion 
Itel  it  could  not  be  given  in  the  present  case,  nor  did 
ht  tinnk  there  was  any  breach  of  the  covenant  for  quiet 
coifoynent.  Tliere  would  therefore  be  judgment  for 
Ibe  plaintiff  with  costs. 

{Solicitors — Stringer  and  Stringer,  for  the  plaintiff  ; 
0.  P.  Soames,  for  the  defendant.] 


Q.B.  Div. 
(Kathew,  J.) 


1900. 
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THB  DBIBFONTEIN  COSSOLIDATED  MINBS  (LIMITED)  V. 
JANSON— THB  WEST  RAND  CENTRAL  GOLD  MINES 
COMPANY  (limited)   V.  DE  ROUOEMBNT.* 

Insurance — Marine — Restraints  and  arrests  of 
boatile  Government — Commandeering  of  gold — 
State  of  war,  whether  existing. 


The  cases  arose  out  of  the  commandeering  of  upwards 
-rf  £300,000  worth  of  bullion  by  officials  of  the  Transvaal 
ia  October  last.  The  defendants  were  underwriters  at 
Uojd's.  The  facts  and  the  arguments  were  fully 
re^rted  in  The  Times  of  May  26  and  29. 

Mr.  Lawscn  Walton,  Q.C.,  Mr.  Carver,  Q.C.,  and 
JKr.  T.  E.  Scrutton  appeared  for  the  plaintiffs  ;  Mr. 
Joseph  Walton,  Q.C.,  Lord  Robert  Cecil,  Q.C.,  and 
Mr.  J.  A.  Hamilton  for  the  defendants. 

Mr.  Justice  Mathew.— The  first  of  these  two  oases 
mma  an  action  brought  by  the  plaintiff  company  against 
Hidar writers  at  Lloyd's  to  recover  a  loss  through  the 
cajture  of  gold  while  in  transit  from  Johannesburg 
i»  the  United  Kingdom.  Tlie  policy  contained  the  usual 
xjauae  against  capture.  The  facts  were  these  :— The 
^U  was  despatched  from  Johannesburg  by  train  on 
October  2,  and  was  seized  at  the  frontier  of  the  Trans- 
mia)  by  the  orders  of  the  Transvaal  Government.  On 
Cirftober  9  an  ultimatum  was  issued  by  the  Transvaal 
Caireniment  announcing  that  if  certain  demands  oon- 
taiaed  therein  were  not  complied  with  the  conduct  of 
Iba  British  Government  would  be  treated  as  a  declara- 
lio»  of  war  at  5  o'clock  on  October  11.  llie  gold  was 
aaken  absolutely  out  of  the  possession  of  the  plaintiff 
•osipany,  and  a  demand  was  made  on  the  underwriters 
Cer  payment  of  the  amount  of  the  loss,  but  the 
iBderwriters  refuse  payment  on  the  grounds  stated  in 
llie  points   of    defence,    as    follows  :— *'  The  plaintiffs 

^Aeported  bj  F.  O.  Robikmn,  £84.,  Barrister-atpLaw. 


are  a  limited  company  incorporated  according  to  tlto 
laws  of,  and  domiciled  within  the  territories  of,  tlie 
present  South  African  Republic  and  are  alien  enemies 
ot  her  Majesty,  and  the  loss,  if  by  any  peril  insured 
against,  was  by  an  arrest,  restraint,  or  detainment  by 
the  Government  of  the  present  South  African  BepubHc 
incidental  to  actual  or  expected  hostilities  against  her 
Majesty  and  made  for  a  purpose  connected  therewitii— 
namely,  to  supply  the  said  Government  with  funds  with 
which  to  levy  war  upon  her  Majesty,  as  they  were  then 
purposing,  and  shortly  afterwards  proceeded,  to  do, 
whereby  the  plaintiffs'  daim  herein  is  for  an  in* 
demnity  which  is  contrary  to  public  policy  and  is 
altogether  barred  and  cannot  be  maintained."  For 
the  purposes  of  this  action  it  was  agreed  that  tbe 
Blue-books  issued  by  the  Government  of  this  country 
should  be  treated  as  containing  the  evidence  of 
all  material  facts,  and  it  was  further  agreed  that 
no  dilatory  plea  should  be  set  up  based  on  tne 
fact  that  the  plaintiffs  were  an  alien  company,  and 
therefore  could  not  sue  in  this  country  while  the  war 
lasted.  The  case  is  to  be  dealt  with  as  if  the  war  was 
over.  The  first  point  raised  on  behalf  of  the  defendant 
in  argument  was  this.  It  was  said  that  it  was  shown 
from  what  appears  in  the  Blue-books  that  the  TVans- 
▼aal  Government  were,  on  October  9,  resolved  to  go  to 
war,  and  that  the  seizure  of  the  gold  wt  s  m  ide  with 
the  object  of  obtaining  the  means  of  pro^eo  iting  the 
war  effectively.  The  seisure  was  said,  therefore,  to  be 
like  an  attack  actually  made  by  a  belligerent  Power 
upon  enemy's  territory.  If  that  contention  is  right,  all 
the  serious  consequences  of  a  state  of  war  would  ha^e 
followed  from  October  2.  If  war  had  then  commenced, 
all  commercial  relations  between  the  subjects  of  the  two 
countries  should  have  ceased,  and  every  kind  of  com- 
munication  that  could  relieve  the  pressure  of  hostilities 
was  a  violation  of  duty.  I  am  clear  that  there  was  no 
state  of  war  on  October  2.  What  constitutes  a  state  of 
war  is  well  described  in  **  Hall's  International  Law  " 
(4th  ed.),  at  p.  63  :— **  When  differences  between  States 
reach  a  point  at  which  both  parties  resort  to  force  or 
one  of  them  does  acts  of  violence  whioh  the  other 
chooses  to  look  upon  as  a  breach  of  the  peace,  the 
relation  of  war  is  set  up,  in  which  the  combatants  may 
use  regulated  violence  against  each  other  until  one  of 
the  two  has  been  brought  to  accept  such  terms  as  his 
enemy  is  willing  to  grant."  There  was  no  evidence 
befora  me  of  the  ex'stence  on  October  2  of  an  inten- 
tion to  settle  the  dispute  by  force,  and,  in  fact,  the 
negotiations  for  a  peaceful  settlement  continued  for 
several  days  after  that  date.  Moreover  both  Govern- 
ments were  aware  of  the  seizure  of  the  gold  and  neither 
treated  it  as  an  act  of  war.  There  is  no  evidence  of  any 
intention  at  that  date  to  issue  the  sudden  ultimatum 
which  was  eventually  delivered  on  Octolier  9.  Under 
these  circumstances  it  is  quite  clear  that  the  subsequAt 
intention  to  wage  war  cannot  be  treated  as  an  act  of 
war  at  that  time.  The  seizure  was  not  a  hostile  act, 
and  therefore  if  there  is  no  other  valid  defence  the 
plaintiffs  are  entitled  to  judgment.  Bat  a  second  point 
was  raised.  It  was  said  that  when  the  war  did  actually 
break  out  the  seizure  of  the  gold,  even  assuming  it  to 
have  been  a  neutral  act  before,  then  acquired  a  hostile 
character.  The  proclamation  of  war  on  October  11 
dated  back,  it  was  said,  to  the  previous  seizore  on 
October  2,  with  the  same  result  as  if  the  seizure  had 
been  made  after  war  was  declared.  In  support  of  this 
contention  the  cases  of  '*  The  Herstelder  "(10.  Rob., 
118)  and  *•  The  Boedes  Lust  "  (5  C.  Rob.,  288)  were 
cited.  The  ease  was  said  to  resemble  that  of  an  embargo 
laid  on  alien  ships  followed  by  a  declaration  of  war. 
In  such  a  case  the  embargo  would  beeomo  a 
capture,  and  it  is  argued  that  here  tho  seizure 
of  gold  ripened    into   a   capture   after   the  declaration 
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of    war.    Tliere     is,    however,     in     my    opinion,    no 
analogy  between   a    seizure   such   as   this,  which   only 
applies  to   the   owner   of   the   property  seized,  and  an 
embargo.     In   the   case   of   an   embargo    the  property 
remains  in  the  owner's   hands,  bat  here  the  bullion  was 
taken  from   the   control    of   the   plaintiff   company  by 
seizure  in  invUum.     Again,  the  cases  referred  to  relate 
to  the  acts  of  a  belligerent   and    throw  no  light  on  this 
case,  where  the   seizure    was   by  the  Transvaal  Qovem- 
ment  of  the  property  of  its  own  subjects.     There   is  no 
authority  for  this  supposed  doctrine  of  the  relation  back 
from  the  date  of  the   declaration   of  war  to  the  date  of 
the  seizure.     Then   it   was   said    there   was   a  further 
ground  of  defence.  It  was  said  that,  even  if  the  original 
seizure  was  not  an  act  of  war  and  that  a  right  of  action 
arose  as  soon  as  the   capture  was  made,  the    subsequent 
war  extinguished  the  liability  of  the  underwriters.     The 
principle  of  law   contended   for    was   that  any  contract 
which  operates  to  protect  the  enemy's  property  from  the 
calamities   of  war  is  against   public   policy  and  illegal. 
The  cases   cited   in   support   of   this  principle  were  the 
well-known  prize  cases  in  the  early  days  of  this  century — 
•*  Pttrtado  V.  Rogers  "  (3  B.    and  P.,  191),  *•  Kellner 
T.    Le    Mesurier  "  (4  Bast,    396),    '*  Gamba     v.      Le 
Mesurier  "  {ibid  407),  *•  Brandon    v.    Curling  *'  (ibid 
409),  and  the  statement  of  the  law  in  **  Duer  on  Insur- 
ance,''   Vol.  1,    p.    414.     No  doubt  it  is  the  law  that 
insurances   on   ships   by    English  underwriters  against 
English  capture  is  illegal.     In  the  words  of  Lord  Ellen- 
boxough  in  •*  Brandon  v.  Curling  "  at  p.  417  :— '*  When 
the  insumnce  is  upon  goods   generally,  a  proriso  to  this 
effect   shall   in   all   cases   be   considered   as  engrafted 
therein — viz.,  *  provided    that   this  insurance   shall  not 
extend  to  cover  any  loss  happening  during  the  existence 
of  hostilities   between   the   respective   countries  of  the 
assured  and   the  assurer,'  because   during   the  existence 
of  such  hostilities  the   subjects   of  the  one  country  can- 
not allowably  lend   their  assistance  to  protect  by  insur- 
ance the  property    and  commerce  of    the  subjects  of  the 
other."     On  the  grounds  stated  in  the  earlier  cases,  to 
permit  such  insurance   would  be  obviously  repugnant  to 
the  interests  of  the  State.  Capture  is  intended  to  defeat 
and  weaken  the  resources  of  the  enemy, and  the  contract 
of  indemnity  would  frustrate   that  purpose.     It   is  said 
that  this  principle  should    be  developed  and  extended  to 
include  this  case,  ^nd    that   a   further  exception  should 
be    written   into   this  policy — viz.,    the    exception    of 
capture  by  a  belligerent   Government  of  the  property  of 
its  own  subjects.     There   is  no   authority  for  that  con- 
tention.    It  is   said   that   to   pay    during  the  war  the 
amount   of    the   loss   of  the  assured    must  increase  the 
resources  of  the  belligerent  Power  of  which  the  assured 
is  a  subject.     Without   dealing  at  length  with  this  pro- 
position  and    without   considering  how  far  it  could,  in 
fact,  be  maintained,  it  is   obvious  that  no  such  conten- 
tion can   arise  when   the    war   is  over,  and   it  has  been 
agreed,  as  I   have   already   said,  that  this  case  is  to  be 
treated  as  if  the  war    were   at   an   end.    The  supposed 
principle    would    wholly   override  the  well-known   role 
of  law  that,  when   both   the   contract   of  indemnity  is 
entered  into  and  the  loss   occurs   before  the  commence- 
ment of  hostilities,    the   declaration   of   war  only   sus- 
pends the   remedy   whilst   the   war  lasts,    **  Flinat  v. 
Waters  "  (15  East,  260)  ;    **  Alcinous   v.  Nigrea  "  (4 
E.  and   B.,  217)  ;    **  Duer  on  Insurance,"    Vol.  1,  p. 
434.    I  am   satisfied   that  my  judgment  in  the  first  case 
must  be  for  the   plaintiff  company.    A  point  was  argued 
at   considerable   length  by  Mr.  Carver  in  his  reply  that 
the  plaintiff   company   was  not   an  alien  enemy,  on  the 
ground  that   the  majority   of   the   shareholders   were 
French,  Germans,  and  subjects   of    the  Queen,  and  that 
only   a  very   few   were  the   subjects  of   the  Transvaal 
Goveniment.    In  my    opinion   this  company,  being  in- 
corporated  under  the  Transvaal  law,    must   be  treated 


as  a  Transvaal  subject,  and  it  is  clear  from  the  decisioa 
of  Mr.  Justice  Story  in  the  case  referred  to'  by  Mr. 
Walton,  **  Society  for  the  Propagation  of  the  Gospel  v. 
Wheeler"  (2  Gall.,  104),  that  a  company  may  be 
treated  as  an  alien  enemy.  In  the  second  aetion  the 
only  difference  is  that  a  point  was  raised  by  the  de- 
fendant that  at  the  time  of  the  loss  the  goods  were  not 
covered  by  the  policy.  That  is  a  question  of  fact. 
The  course  of  business  followed  by  the  plaintiffs  was 
that  parcels  of  bullion  were,  from  time  to  time,  for- 
warded from  the  mine  to  a  bank  in  Johannesburg  in 
order  that  they  might  be  sent  on  to  the  United  King- 
dom, and  the  bank  would  make  advances  against  the 
parcels  of  bullion.  On  October  9  the  bullion  in  question 
was  sent  from  the  mine  to  the  bank,  and,  according  to 
the  terms  of  the  policy,  the  gold  was  to  be  covered  at 
and  from  the  mines  to  its  ultimate  destination.  At 
the  time  when  the  gold  reached  the  bank  it  was  known 
that  other  gold  had  been  seized,  and  the  bank  manager 
refused  to  make  an  advance  on  the  gold.  It  was 
agreed  that  the  gold  should  remain  in  the  bank  until 
further  arrangemeuts  could  be  made.  It  is  said  that 
the  gold  was  never  in  transit,  but  I  am  of  opinion  that 
it  was.  It  was  further  said  that  the  leaving  the  gold  in  the 
bank  amounted  to  a  deviation.  It  was,  however,  the 
duty  of  the  assured  to  make  the  necessary  a|rangementfi 
for  the  safety  of  the  gold,  and  the  arrangement  made 
was  the  best  that  could  be  done  at  the  time.  Tliere 
was,  therefore,  no  deviation.  My  judgment  in  the 
second  case  must  follow  the  first  and  must  be  for  the 
plaintiffs. 

A  8tay  of  execution  was  granted  pending  an  appeal. 

[Solicitors— Crump  snd  Sons ;  Waltons,  Johnson, 
Bubb,  and  Whatton.] 


Q.B.  Div.  (Grantham  and  \ 
Channell,  JJ.)  ) 


1900. 
June  12. 

MACKBELL  Al^D  ANOTHSB  V.  BBENTFOBD  JUSTICES.* 

Licenoo — Renewal — ^Refusal  to  renew — Grounds 
of  refusal  —  Wine  and  Beerhouse  Act,  1869, 
sec.  8.  

This  was  an  appeal  by  way  of  special  case  fh>m  the 
refusal  of  the  justices  of  Brentford  to  renew  the  licence 
in  respect  of  the  Britannia  Tap  Beerhouse  at  Twicken- 
ham.  The  justioee  at  the  general  annual  licensing 
meeting  refused  the  renewal.  Tbe  owner  and  occupier 
appealed  to  the  quarter  sessions,  where  the  order  of 
tbe  licensing  justioee  was  afSrmed,  subject  to  the  special 
case,  which  stated  the  following  facts  : — ^The  Britannia 
Tap  Beerhouse,  owned  by  Charles  Arthur  Mackrell  and 
occupied  by  Robert  Henry  Shepherd,  had  been  licensed 
for  the  sale  by  retail  of  beer  and  cider  to  be  consumed 
on  the  premises  ever  since  May  1,  1869,  the  iioeuoe 
having  been  continuously  renewed  down  to  and  includ- 
ing the  year  1898.  No  beer,  however,  had  been  sold  on 
the  premises  for  2)5  years.  There  were  no  fittings  in  the 
house  for  the  sale  of  beer.  No  sign  board  was  exhibited 
nor  was  there  any  indication  of  a  licenoe,  except  that 
the  words  **  licensed  for  the  sale  by  retail  of  beer  and 
cider  to  be  consumed  on  the  premises  "  were  painted  in 
small  letters  over  the  door.  From  the  year  1896  the 
Hoence  had  been  held  by  one  L.  L.  Harbor  the  then 
resident  occupier.  He  was  underlessee  of  and  acted  as 
manager  for  Messrs.  Lascelies,  Tickner  and  Co.,  the 
lessees  for  21  years,  but  had  no  instruoUons  from  them, 
and  was  not  expected  by  them,  to  trade.  In  1898  the 
lease  of  Messrs.  Lascelies  expired  and  the  appellant 
Mackrell  became  owner.  On  January  14  he  leased  the 
house    to   the   appellant  Shepherd,  who,  at  the  special 
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txansfer  sessioos,  applied  for  a  transfer  of  the  licence 
formerly  held  by  L.  L.  Harbor.  The  jusUcea  refused 
the  transfer  on  learning  that  L.  L.  Harbor  had  not  sold 
any  beer  on  the  premises  and  that  the  house  was  not 
therefore  "an  inn  theretofore  kept  by  another  person  being 
about  to  remove  *'  within  the  meaning  of  section  4  of 
the  Alehouse  Act,  1828.  The  appellant  Shepherd  then 
applied  to  the  licensing  justices  for  a  renewal  to  himself 
of  the  licence.  Notice  of  objection  was  given  on  the 
ground  that  no  beer  had  been  sold  and  that  the  licence 
was  not  required  by  the  needs  of  the  neighbourhood  ; 
but  no  objection  was  made  on  any  of  the  four  grounds 
specified  in  section  8  of  the  Wine  and  Beerhouse  Act, 
1869.  The  application  for  renewal  was  refused.  The 
owner,  C.  A.  Mackrell,  and  the  occupier,  R.  H.  Shep- 
herd, appealed  to  quarter  sessions,  where  the  justices 
held  that  the  case  of  *'  Reg.  v.  Gotham  "  ([1898] 
1  Q.B.,  802)  y^as  in  principle  applicable  and  that,  as  no 
beer  had  been  sold  upon  the  premises,  such  premises  had 
not  been  kept  as  a  beerhouse  ;  that  no  use  had  been 
made  of  the  licence  ;  that  the  successive  transferees 
had  not  intended  to  keep  nor  kept  an  inn  ;  that  the 
licence  was  merely  colourable  ;  and  that  therefore  there 
was  no  jurisdiction  to  grant  a  oertificate  by  way  of 
renewal  to  the  appellant  Shepherd,  notwithstanding  that 
he  was  the  odbupier  of  the  premises  at  the  time  of  his 
application.  They  therefore  dismissed  the  appeal  subject 
to  the  special  case,  which  now  came  on  for  argument. 

Mr.  Bauce  Williauson,  for  the  appellants,  con- 
tended that  this  house  being  a  privileged  house — i.e., 
one  licensed  on  May  1,  1869— the  justices  could  only 
refuse  a  renewal  upon  some  or  one  of  the  four  grounds 
specified  in  section  8  of  the  Wine  and  Beerhou^se  Act, 
1869.  He  cited  sections  8  and  19  of  that  Act  and 
section  7  of  the  Wine  and  Beerhouse  Act,  1870  ;  and 
argued  that  the  case  of  *'  Reg.  v.  Gotham  "  ([1898] 
1  Q.B.,  802)  was  one  of  transfer  and  not  of  renewal  of 
a  licence,  and  was  not,  therefore,  in  point.  It  was  not 
necessary  to  the  success  of  an  application  for  a  renewal 
that  the  applicant  should  at  the  dat^  of  the  application 
be. a  person  licensed—**  Symona  v.  Wedmore  "  ([1894] 
1  Q.B.,  401). 

The  justices  were  not  represented. 

The  GouBT  allowed  the  appeal. 

Mb.  Justice  Grantham,  in  giving  judgment,  said 
that  the  question  before  the  Gourt  was  not  whether  the 
justices  were  bound  to  renew  from  year  to  year  in  a 
case  where  the  applicant  had  no  intention  of  carrying  on 
the  business  of  the  occupier  of  a  beerhouse.  The  Gourt 
had  to  deal  with  the  facts  of  this  particular  case.  This 
house  stood  licensed  on  May  1,  1869,  and  that  licence 
had  been  annually  renewed.  The  question  was  whether 
in  these  circumstances  the  magistrates  could  go  outside 
section  19  of  the  Wine  and  Beerhouse  Act,  1869,  and 
refuse  the  renewal  because  the  licence  was  not  required 
by  the  needs  of  the  neighbourhood.  In  his  Lordship's 
view  the  magistrates  could  not  do  so.  The  section  of 
the  Act  was  express  and  clear  aod  only  enabled  the 
magistrates  to  refuse  the  renewal  for  one  of  the  four 
grounds  mentioned  in  the  section.  The  iteeda  of  the 
neighbourhood  were  not  included  among  the  specified 
grounds,  nor  was  the  fact  that  the  licence  had  not  been 
exercised.  The  licensing  justices  and  the  Gourt  of 
quarter  sessions  were  therefore  wrong  and  ought  to 
have  granted  the  certificate. 

Mb.  Justice  Ghaxnell  concurred.  Section  19  of 
the  Act  of  1869  preserved  the  rights  of  persons  occupy- 
ing houses  licensed  on  May  1,  1869,  by  preventing  the 
refusal  of  renewals  except  upon  one  or  more  of  four 
specified  grounds.  That  statute  only  preserved  those 
rights  for  one  year.  But  in  the  following  Session  the 
Act  of  1870,  by  section  7,  applied  the  provisions  of  the 
former  Act  to  renewals  of  such  licences  from  year  to 
year.    An  applicant  could,  therefore,  come    for   renewal 


of  the  licence,  which  must  be  renewed  except  for  one  of 
these  four  grounds.  The  fact  that  there  had  been  no  sale 
was  not  one  of  those  grounds.  If  a  person  lioenaed  left 
the  house  and  another  person  came  in  the  newcomer 
could  not  get  the  existing  licence  transferred  to  him, 
**  Reg.  V.  Gotham  "  ([1898J  1  Q.B.,  802),  becaase  the 
machinery  provided  by  statute  did  not  apply  to  such  a 
case.  Bat  his  position  at  the  end  of  the  year  when  he 
came  to  have  the  licence  renewed  was  very  different. 
The  case  of  **  Symons  v.  Wedmore  "  ([1894]  1  Q.B., 
401)  made  it  clear  that  the  tenant  might  come  for  a 
renewal  though  not  at  the  time  entitled  to  sell.  "  Reg. 
V.  Gotham  "  ([1898]  1  Q.B.,  802)  was  not  applicable,  and 
the  justices  ought  to  have  granted  the  renewal. 

The  case  was  remitted  to  the  justices  with  a  direction 
to  this  effect. 

[Solicitorf-— Gharles  Robinson  and  Go.,  for  the 
appellants.] 


Q.B.  Div.  (Grantham  and  \  1900. 

Ghannall,  JJ.)  )  June  18. 

TBUSTBKS  of  sib  J.  SOAmE'S  MUSEUM  V.  ST.  GILES'S  AND 
ST.  GBOBOX'S  VESTBT.* 

Rating— Bateability— Sir  John  Soane*s  Mnsenin 
— ^Trustees — ^Beneficial  occupation. 


The  question  in  this  case  was  whether  the  appellants, 
the  trustees  of  the  Soane  Museum,  were  liable  to  be 
rated  in  respect  of  their  occupation  of  the  museam 
premises,  No.  13,  Lincoln's- inn-fields.  The  respondents 
were  the  joint  vestry  of  the  parishes  of  St.  Giles-in- 
the-Fields  and  St.  George,  Bloomsbury,  the  rating 
authority  for  the  district  in  which  the  museam  is 
situated.  On  October  27  of  last  year  the  respondents 
rated  the  appellants  in  respect  of  the  museum,  assessing 
the  rateable  valae  at  £292.  They  made  a  rate  of 
Is.  9cl.  in  the  pound  for  (he  relief  of  the  poor,  Is.  ^d. 
in  the  pound  for  purposes  of  the  Metropolis  Manage- 
ment Act,  1855,  and  3d.  in  the  pound  for  sewerage 
expenses.  ^The  appellants  refused  to  pay  these  rates 
and  gave  notice  of  appeal  to  quarter  sessions  from  the 
assessment.  Sobsequently,  by  consent  of  the  parties 
and  by  an  order  of  Mr.  Justice  Kennedy,  a  special  case 
was  stated  between  the  appeU^ts  and  respondents,  the 
parties  agreeing  that  judgment  in  accordance  with  the 
opinion  of  the  Queen's  Bench  Division  should  be  entered 
in  the  Gonrt  of  quarter  sessions.  The  special  case  now 
oame  on  for  argument,  and  stated  the  following 
facts  :— Tlie  appellants  were  appointed  pursnant  to  an 
Act  of  the  third  year  of  William  IV.,  which  recited 
that  Sir  J.  Soane  had  collected  a  number  of  valuable 
effects  deposited  in  the  rated  premises'  which  were  built 
for  the  purposes  of  a  museum,  and  in  the  occupation  of 
Sir  J.  Soane,  who  was  desirous  that  the  museum  and 
collection  should  be  kept  together  and  preserved  for  the 
public  use  and  benefit.  It  was  then  enacted  that  the 
rated  premises  and  also  the  adjoining  house,  No.  12, 
Lincoln 's-inn-fields,  should  be  vested  in  the  trustees  ap- 
pointed by  the  Act  and  their  successors,  upon  the  tfust 
that  they  should  exercise  a  due  control  over  the  museum 
and  provide  that  free  access  should  be  given  at  least 
on  two  days  in  every  week  in  the  months  of  April,  May, 
and  June,  and  at  such  other  times  as  the  trustees  should 
direct,  to  amatenrs  and  students  of  painting,  sculpture, 
and  architecture, and  to  snoh  other  persons  as  should  apply 
for  and  obtain  admission  thereto,at  such  hours  and  in  such 
manner  as  Sir  J.  Soane  should  have  established  before 
his  death,  or  as  the  trustees  should  establish  relating 
thereto  ;  and  that  the  trustees  should  not  alter  the 
arrangement  of  the  collection.  Provision  was  then 
made  by  the  Act   for  ,the   paymemD  of  a   yearly  sum  of 
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£500  to  defray  rates,  taxes,  and  charges  charged  upon 
tbe  rated  premises,  Section  3  of  the  Act  provided  that 
a  cnrator  should  reside  in  the  rated  premises,  and  that 
the  trustees  should  appropriate  to  him  one  hed  room 
and  one  sitting .  room  to  enable  him  to  perform  his 
duties.  The  special  case  further  stated  that  the  trustees, 
who  were  also  trustees  of  a  charity  established  by  Sir 
J.  Boane  in  favour  of  distressed  architects  and  their 
families,  regularly  held  an  annual  meeting  in  the  rated 
premises  for  the  distribution  of  funds  among  objects  of 
this  charity. 

Mr.  8.  A.  T.  RowxATT  appeared  for  the  trustees,  and 
contended  that  there  was  no  beneficial  occupation  of  the 
premises,  which,  consequently,  were  not  rateable.  The 
museum  was  created  by 'the  Act  which  then  called  in 
the  trustees  merely  as  custodians.  The  case  was  covered 
by  the  Brockwell  Park  case,  •*  Lambeth  Overseers  v., 
London  County  Council  '*  ([1897]  A.C.,  625). 

Mr.  Waltkb  C.  Ryde,  for  the  respondents,  contenc'.ed 
that  the  trustees  could  be  in  no  better  position  than  Sir 
J.  Soane  himself  would  have  been  in.  Benefit  and  not 
profit  was  the  test  of  the  rateabilitj  of  property. 
The  Brockwell  Park  case  was  readily  distinguishable, 
for  there  the  County  Council  had  only  an  occupation  of 
the  park  subject  to  the  overriding  rights  of  the  public, 
which  took  away  all  possible  benefit  from  such  occupa- 
tion. He  cited  **  Greig  v.  University  of  Eklinburgh  " 
(L.R.,  1  H.L.,  Sc,  348)  ;  •'  Mayor  of  London  v. 
Stratton  "  (L.R.,  7  H.L.,  477)  :  **  Owens  College  v. 
Overseers  of  Chorlton-upon-Medlock  '*  (18  Q.B.D., 
403)  ;  **  London  County  Council  v.  Churchwardens  of 
Erith  »•  ([1893]  A.C.,  562). 

Mb.  Justice  Gbantham,  in  giving  judgment,  said  it 
was  clear  that  the  premises  were  rateable.  This  museum 
bad  been  founded  for  67  years,  but  until  now  no  one 
had  been  found  ingenious  enough  to  argue  to  the 
contrary.  Sir  J.  Soane  had  wished  that  the  house  and 
collection  should  remain  as  they  had  been  in  his  life- 
time, and  that  the  public  might  have  an  opportunity  of 
visiting  them— not,  however,  the  public  at  large,  for 
admission  to  the  museum  was  subject  to  restrictions. 
The  rights  of  the  public  did  not  exhaust  the  beneficial 
user  of  the  house.  The  chattels  had  to  be  housed  and 
the  curator  supplied  with  rooms.  This  view  was 
supported  by  **  Reg.  v.  Cockbum  "  (16  Q.B.,  480)  and 
by  **  London  County  Council  v.  Churchwardens  of 
Erith  ''  (11893]  A.C.,  562). 

Mb.  Justice  Channell,  concurring,  said  that  in  the 
Act  establishing  the  museum  and  appointing  the  truscees 
there  was  nothing  which  rendered  the  property  incapable 
of  beneficial  occupation.  The  absence  of  beneficial 
occupation  was  the  gist  of  the  Brockwell  Park  case, 
where  the  rights  of  the  public  took  away  any  possibility 
of  beneficial  occupation  by  the  County  Council.  Here 
though  the  rights  of  the  public  did  to  a  certain  extent, 
they  did  not  by  any  means  entirely,  deprive  the  trustees 
of  the  beneficial  occupation.  The  appellants  were, 
therefore,  liable  to  be  rated. 

[Solicitors— Freshfields,  for  the  appellants  ;  Henry  C. 
Jones,  for  the  respondents.] 


Q.B.  Div.  (Grantham  and  I 
Channell,  JJ.)  i 
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LAN6LET  V.  BOMBAY  TEA  COMPANY  (LIMITED).* 

Merchandise    Marks    Act,     1887— False     trade 
description — Words  and  conduct. 


This  case  raised  the  question  whether  a  tradesman  who 
by  words  or  conduct  represents  that  goods  which  he  is 
selling  are  of  a  certain  weight,  contrary  to  the  fact, 
can  be  said  to  **  apply  a  false  trade  description  **  to  the 
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goods  within  the  meaning  of  section  2  of  the 
Merchandise  Marks  Act,  1987  (60  and  61  Viot.,  c.  28), 
so  as  to  be  guilty  of  an  offence  against  that  Act. 
The  facts  )vere  as  followa  :— On  December  2,  1899,  the 
appellant,  at  the  respondent's  shop  in  Clayton-street, 
Newcastle-on-Tyne,  asked  for  two  half-pounds  of  tea. 
The  tea  was  lying  in  packets  on  the  counter.  These 
packets  were  stamped  on  the  outside  in  iiik  with  the 
words  **  The  weight  of  this  package,  including  the 
wrapper,  is  half  a  pound."  One  of  the  respondent's 
salesmen  took  two  packets,  wrapped  them  in  paper,  and 
handed  them  to  the  appeJIaiit,  who  paid  the  sum  of 
2s.  fid.  for  them.  Nothing  was  said  by  the  salesman, 
who  simply  handed  over  the  parcel  to  the  appellant. 
The  latter  took  it  to  an  inspector  of  weights  and 
measures.  The  parcel  was  then  opened  and  there  were 
found  stamped  in  ink  on  each'  packet  the  words  above 
set  out.  Placed  under  the  string  securing  each  packet 
was  a  ticket  resembling  a  railway  ticket,  upon  which 
was  printed,  •*  The  Bombay  Tea  Company  (Limited), 
60,  Bull-street,  Birmingham.  ^Ib.  cheque  for  Tea* 
Coffee,  or  Cocoa."  On  presentation  of  these  cheques 
at  the  respondent's  shop  in  Newcastle  the  appellant 
would  be  entitled  to  receire  for  each  cheque  some 
article  as  a  present,  or  by  way  of  discount  on  his 
purchase.  The  inspector  weighed  the  packets  and  their 
contents.  One  packet  was  found  to  contain  144  ^  grains 
and  the  other  132  grains  less  than  half  a  pound.  In 
each  case,  however,  the  weight,  including  the  paper 
wrapper,  was  more  than  half  a  pound  by  24  grains  in 
one  instance  and  36  in  the  other.  Upon  these  facts  an 
information  was  laid  by  the  appellant  against  the 
Bombay  Tea  Company,  the  respondents,  for  unlawfully 
selling  two  half-pounds  of  tea  to  which  a  false  trade 
description  or  statement  as  to  the  weight  of  the  goods 
was  applied,  contrary  to  section  2,  subsection  2,  of  the 
Merchandise  Marks  Act,  1887.  The  information  was 
heard  beforfe  a  Court  of  Summary  Jurisdiction  for 
the  city  and  county  of  Newcastle.  The  justices  held 
that  a  trade  description  meant  something  written, 
printed,  or  stamped,  and  that  a  description  expressed 
in  words  or  implied  by  conduct  was  not  sufficient 
to  constitute  an  offence  under  the  Act.  They  therefore 
dismissed  the  information.  The  appellant,  being  dis- 
satisfied with  this  judgment,  applied  to  the  justices  to 
state  a  case  for  the  opinion  of  this  Court.  The  case 
was  accordingly  stated,  setting  out  the  facts  mentioned 
above.    This  case  now  came  on  for  argument. 

Mr.  RoBSON,  Q.C.,  and  Mr.  Herbert  Jacobs  for  the 
appellant,  contended  that  a  false  description  as  to  the 
weight  of  the  goods  had  been  given  when  the  appellant 
asked  for  two  half-pounds  of  tea  and  two  ])ackets  con- 
taining each  less  than  half  a  }M)und  were  handed  to  him 
in  compliance  with  his  order.  That  false  description 
was  applied  to  the  goods.  The  word  *•  apply  "  did 
not  mean  physically  to  attach  to  the  goods.  Buch  an 
attachment  might  have  been  necessary  before  the  Act 
of  1887,  the  word  used  in  the  earlier  statute  of  1862 
(26  and  26  Vict.,c.  88,s.  8)  being  *'  put,"  which  was  now 
altered  to  '*  apply."  Counsel  alluded  to  sections  2,  3, 
and  4  of  the  later  Act.  Section  20  clearly  contemplated 
a  verbal  misdescription.  The  dictum  of  BIr.  Justice 
Wright  in  *'  Coppen  v.  Moore  "  ([1898]  2  Q.B.,  300), 
to  the  effect  that  section  2,  subsection  2,  of  the  Act  did 
not  apply  in  ease  of  a  trade  description  which  was 
wholly  verbal,  could  not  be  supported.  They  also  cited 
"  Budd  V.  Lucas  "  ([1891]  1  Q.B.,  408). 

Mr.  Joseph  Walton,  Q.C.,  and  Mr.  A.  Clarke- 
Williams  (Sir  Edward  Clarke,  Q.C.,  and  Mr.  T.  Willes 
Chitty  with  them),  for  the  respondents,  were  not 
called  upon. 

The  Court  dismissed  the  appeal. 

Mr.  Justice  Grantham,  iu  giving  judgment,  said 
that  in  his  view  there  had   been   no  false  trade  descrip- 
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tion.  The  respondents  had  applied  a  description  show- 
ing that  what  they  were  offering  was  less  than  half  a 
pound.  It  could  not,  therefore,  be  said  that  they  had 
applied  a  description  to  the  effect  that  what  they  were 
offering  was  half  a  pound. 

Mr.  Justice  Cha^vkell  concurred,  saying  that  h« 
agreed  with  the  dictum  of  Mr.  Justice  Wright  in 
**  Coppen  V.  Moore  "  ([1898]  2  Q.B.,  300),  that  the 
enactment  did  not  apply  to  verbal  descriptions.  This, 
though  a  dictum,  was  a  deliberate  stateihent  of  opinion 
after  consideration  by  a  learned  Judge,  who  during  the 
course  of  the  argument  had  inclined  to  the  opposite 
view.  Tliat  opinion  was  one  which  his  Lordship  would 
follow  even  if  he  did  not  assent  to  it,  which  he  did. 
In  his  view  it  disposed  of  this  case. 

[Solicitors— Ro we  and  Maud,  for  the  appellant  ; 
Crowders,  Vizard,  and  Oldham,  for  the  respondents.] 


Q.B.  Div.  (Grantham  and  )  1900. 

Channell,  JJ.)  )  June  14. 

CHBISTIE,  M ANSON,  AND  WOODS  V.   OOOPBIl.* 

Merchandise    Marks    Act,    1887 — Selling   goods 
with  forged  trade  marks — **  Acting  innocently." 


This  case  raised  a  very  important  point  under  the 
Merchandise  Marks  Act,  1887  (50  and  51  Vict.,  c.  28), 
section  2,  subsection  2.  It  was  an  appeal  by  Messrs. 
Christie,  Manson,  and  Woods,  the  well-known 
auctioneers,  from  a  conviction  for  unlawfully  selling 
certain  goods  to  which  forged  trade  marks  were  applied. 
The  appeal  was  by  way  of  special  rase  stated  by  the 
magistrate,  which  set  ont  the  following  facts  : — His 
Majesty  Albert,  King  of  Saxony,  of  the  Royal  Manu- 
factory of  Porcelain  of  Saxony  at  Meissen,  in  Saxony, 
is  entered  on  the  register  of  trade  marks  as  proprietor 
of  a  certain  trade  mark.  No.  1,137,  in  class  16,  "  in 
respect  of  china,  porcelain,  statuary,  porcelain  plaques 
on  tiles,and  bisque  china,"  and  such  registration  is  now 
in  force.  The  London  agents  of  the  Royal  factory  of 
Dresden  are  Messrs.  Oppenheim,  of  43,  Farringdon- 
street,  E.G.  On  January  9,  1900,  and  on  the  following 
(lay  the  appellants  exposed  to  public  view  at  their 
auction  rooms  ia  King-street  for  the  purpose  of  sale, 
certain  goods  then  advertised  to  be  sold  by  them  on 
January  11,  by  order  of  the  executors  of  a  deceased 
gentleman.  The  goods  which  were  the  subject  of  the 
complaint  were  lot  71,  and  were  thus  described  in  the 
catalogue—"  71,  a  white  Dresden  centre  dish,  four 
smaller  ditto  ;  a  pair  of  oval  baskets  on  stems,  with 
figures  of  cupids,  children,  and  infant  satyrs  ;  and  a 
pair  of  ditto  candlesticks,  with  figure  stems."  The 
catalogues  contained  the  conditions  of  sale  by  which  the 
appellants  stipulated  that  they  should  not  be  responsible 
for  the  correct  description,  genuineness,  or  authenticity 
of  any  lot.  The  pieces  of  china  were  in  the  white 
Dresden  style,  and  had  affixed  to  them  marks  resembling 
and  being  good  imitations  of  the  trade  mark.  No. 
1,137,  in  class  16  above  mentioned  ;  hot  the  magistrate 
found  that  the  goods  were  not  genuine  Dresden  china, 
and  the  marks  on  them  were  forged  trade  marks  within 
the  meaning  of  the  Merchandise  Marks  Act,  1887.  On 
the  morning  of  the  sale  on  January  11  a  telegram  was 
despatched  by  the  solicitors  of  Messrs.  Oppenheim,  the 
agents  to  the  Dresden  Royal  factory,  at  about 
9  30,  and  was  received  by  Messrs.  Christie, 
Manson,  and  Woods  in  time  to  admit  of  full  examina- 
tion of  the  goods  in  question.  This  telegram  referred 
to  a  letter  sent  in  July,  1898,  by  the  appellants  to 
Messrs.  Oppenheim,  which  contained  the  following 
passage  :— **  All   things   sold   by  us  are  placed  on  view 
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for  two  days  preceding  the  sale,  and  our  rooms  art 
open  to  all,  so  that  the  Dresden  factory's  agents  are  at 
liberty  to  inspect  every  piece  of  china.  Though  we 
are  quite  ready  to  assist  in  stopping  forgeries,  we  cannot 
undertake  to  be  responsible  in  any  way  for  the  various 
articles  that  pass  through  our  hands.  Yours  faithfully, 
Christie,  Maj^son,  and  Woods."  The  telegram  above 
mentioned  was  in  these  terms  : — **  Referring  yoar 
letter,  July  12,  1898,  lot  71,  to-day's  sale  ;  believed 
not  genuine.  Writing.  HALiiB  and  TbT7STRAm." 
After  the  receipt  of  this  telegram  the  goods  were 
examined  by  a  member  of  the  appellants'  firm  specially 
conversant  with  china,and  he  informed  Mr.  Anderson  (the 
member  of  the  firm  who  was  about  to  conduct  the  sale) 
that  he  would  advise  the  lot  in  question  being  sold 
"  for  what  it  is,"  as  the  goods  had  '*  to  go  " — i.e., 
be  sold  without  reserve.  Mr.  Anderson  thereupon  made 
a  memorandum  on  his  own  sale  catalogue  by  putting 
his  pen  through  the  word  **  Dresden,"  and  on  lot 
71  being  reached  he  said  to  the  assembled  bidders, 
*  *  our  attention  has  been  drawn  to  this  loc  and  we  sell 
it  for  what  it  is.  You  see  what  there  is— what  shall 
we  say  for  it  ?"  Bidding  thereupon  proceeded  in  the 
usual  manner,  and  the  lot  was  knocked  down  to  the 
prosecutor,  the  respondent,  for  the  sum  of  £4  10s.  The 
articles  comprised  in  lot  71  were  lotted  and  described  as 
they  appeared  in  the  catalogue  by  a  person  employed  by 
the  appellants  as  an  expert  in  china,  who  at  the  time  he 
so  described  them  believed  them  to  be  Dresden  and  the 
marks  upon  them  to  be  genuine.  No  attempt  was  made 
to  establish  that  the  articles  were  genuine  Dresden  china. 
The  magistrate  found  that  the  appellants  had  sold  goods 
to  which  a  forged  trade  mark  had  been  applied,  and 
that,  having  failed  to  jurove  (a)  that  they  had  taken  all 
reasonable  precautions  against  committing  the  offence  ; 
and  (6)  that  they  had  no  reason  to  suspect  the  genuine- 
ness of  the  trade  mark,  they  had  not  *  acted  inno- 
cently "  within  the  meaning  of  section  2,  subsection  2  (c) 
of  the  Act.  He  accordingly  fined  the  appellants  £10, 
and  they, being  dissatisfied  with  this  decision, applied  for 
the  special  case.    The  case  now  came  on  for  hearing. 

Mr.  MouLTON,  Q.C.,  and  Mr.  Horace  Avoby,  for 
the  appellants,  submitted  that  the  statute  enabled  a 
defendant  to  prove  that  he  had  acted  innocently  other- 
wise than  by  proving  that  he  had  taken  all  reasonable 
precautions  agsinst  committing  the  offence  and  that  he 
had  no  reason  to  suspect  the  genuineness  of  the  trade 
mark.  The  facts  in  this  case  proved  that  the  appellants 
were  innocent  of  any  intention  to  offend  against  the 
Act,  and  that  was  sufficient  to  exonerate  them. 

Mr.  ISBAEL  Da  VIES,  for  the  respondent,  cited  the 
cases  of  »*  Coppin  v.  Moore  "  ([1898]  2  Q.B.,  306), 
**  Wood  V.  Burgess  "  (24  Q.B.D.,  165),  and  con- 
tended that  the  state  of  mind  of  an  appellant  was 
inunaterial.  It  was  sufficient  for  their  liability  if  they 
sold  goods  under  a  false  trade  mark,  the  Act  being  for 
the  protection  of  owners  of  trade  marks. 

The  CouBT  allowed  the  appeal. 

Mb.  Justice  Gbantham,  in  giving  judgment,  said 
that  the  magistrate  was  wrong  in  the  view  he  took  of 
section  2,  subsection  2.  He  had  held  that  '*  acting 
innocently  ' '  involved  fulfilling  all  the  conditions  jnen- 
tioned  in  that  subsection— vis.,  taking  all  reasonable 
piecantions  and  having  no  reason  to  suspect  the  genuine- 
ness of  the  trade  mark.  But  by  subsection  2  (c)  a  de- 
fendant might  prove  that  he  had  **  otherwise  acted 
innocently."  The  magistrate  had  not  considered  the 
possibility  of  innocence  being  proved  otherwise  than  by 
taking  all  reasonable  precautions  and  having  no  reason 
to  suspect  the  genuineness  of  the  trade  mark.  The  con- 
viction must  therefore  be  set  aside. 

Mb.  Justice  Channell  concurred.  The  point  of  law 
in  this  case  was  what  was  the  meaning  of  the  words 
**  that  otherwise  he  had  acted  innocently."    The  effect 
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of  ibis  statute  had  been  carefully  coniidered  in 
*'  Coppin  V.  Moore  "  ([1898]  2  Q.B.,  306).  Tbescbeme 
of  the  Act  was  this  : — Whereas  in  most  criminal  cases 
the  prosecution  most  prove  a  guilty  intention,  such  proof 
by  the  prosecution  was  not  necessary  in  this  statute. 
Yet  this  was  not  one  of  those  cases  where  the  Lefcisla- 
ture,  intending  to  prevent  the  commission  of  an  act, 
absolutely  bad  provided  that  any  one  doing  the  act, 
whether  with  a  guilty  intention  or  not,  should  be 
punished.  This  statute  fell  short  of  that  class  of 
enactments.  There  must  be  a  guilty  intention,  but  the 
burden  of  proving  it  was  not,  as  usual  in  criminal  cases, 
upon  the  prosecution.  It  was  for  the  defendant  to  prove 
that  he  acted  innocently.  The  question  was,  had  the 
defendant  proved  his  innocence  ?  The  magistrate  had 
held  there  could  be  no  innocence  without  absence  of 
suspidon,  but  for  the  reasons  pointed  out  by  Mr. 
Justice  Grantham  that  was  not  the  correct  view.  Inno- 
cence of  any  intention  to  infringe  the  Act  might  co- 
exist  with  a  suspicion  as  to  the  genuineness  of  the  trade 
mark.  Tlie  only  doubt  was  whether,  instead  of  quashing 
the  conviction,  the  Court-  should  not  remit  the  case  to 
the  magistrate  for  a  finding  as  to  the  innocence  of  the  • 
defendant.  But  upon  this  point  his  Lordship  did  not 
dissent  from  the  view  of  Mr.  Justice  Grantham. 

[Solicitors— Eardley,  Holt,  Holbert,  and  Hubbard, 
for  the  appellants;  Halse,  Trustram,  and  Co.,  for  the 
respondent.] 


Chan.  Div.         \ 
(Kekewich,  J.)     j 


1900. 
June  14. 


HALL  V.  DUKB  OF  NORFOLK  AND  OTHEBS.* 

Support  —  Mineral  workings — Subsidence — In- 
jury to  buildings. 
A  lessee  of  mines  is  not  liable  for  a  subsidence 
causing  damage  which  occurs  during  his 
tenancy,  but  was  caused  by  the  excavations  of 
his  predecessor  in  title. 

This  was  an  action  brought  by  Mr.  John  Hall,  the 
owner  in  fee  of  the  Manor-house,  Overseal,  Ashby-de-la- 
Zouch,  in  the  county  of  Leicester,  against  the  Duke  of 
Korfolk,  the  executor  and  trustee  of  the  late  Lord 
Donington,  Messrs.  Richard  Wilkinson,  Henry  Newton, 
Christopher  Spalding,  and  the  Moira  Colliery  Company 
(Limited)  claiming  (1)  to  have  it  ascertained  what 
damage  the  plaintiff's  house  had  suffered  by 
reason  of  the  working  of  the  main  seam  in  the 
adjoining  Moira  Colliery  of  the  defendants  ;  (2) 
a  declaration  that  the  defendants  were  liable  to 
make  good  such  damage  ;  (3)  payment  accord- 
ingly. It  appeared  that  in  the  years  1889,  1890,  and 
1891  the  late  Lord  Donington  worked  the  seam. 
On  April  2,  1892,  Lord  Donington  made  his  will, 
appointing  the  Duke  of  Norfolk,  Mr.  George  Bdward 
Lake,  and  the  Hon.  G.  T.  C.  Rawdon  Hastings 
executors  aad  trustees  thereof.  On  July  24,  1895, 
Lord  Donington  died,  and  his  will  was  proved  by  the 
Duke  of  Norfolk  and  Mr.  Lake,  Mr.  Rawdon  Hastings 
renouncing  probate.  The  Duke  of  Norfolk  and  Mr. 
Lake  carried  on  the  business  of  the  colliery  until 
October  1,  1895,  and  afterwards  as  agents  for  the 
defendants,  Messrs.  Wilkinson,  Newton,  and  Spalding. 
On  November  16,  1895,  the  trustees  granted  a  lease  of 
the  Moira  Colliery  to  the  defendants,  Messrs. Wilkinson, 
Newton,  and  Spalding,  for  21  years,  and  on  Novem- 
ber 20,  1895,  the  Moira  Colliery  Company  (Limited) 
was  formed  and  the  lease  and  the  interests  under  It 
were  assigned  to  the  defendant  company.  There  was  n? 
covenant  on  the   part    of  the  lessees  to  prevent  damage 
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by  subsidence.  In  Vov^mber,  1895,  a  subsidence 
occurred  and  the  plaintiff  brought  his  action.  Mr. 
Lake  had  since  died.  The  defence  was  that  the  de- 
fendants had  not  actively  caused  the  damage,  and 
therefore  they  were  not  responsible. 

Mr.  P.  O.  Lawrence,  Q.C.,  and  Mr.  MaoSwinney 
appeared  for  the  plaintiff  ;  Mr.  Warrington,  Q.C., 
and  Mr.  Kenyon  Parker  for  the  Duke  of  Norfolk  ;  and 
Mr.  Renshaw,  Q.C.,  and  Mr.  Ash  ton  Ooss  for  the 
lessees. 

Mb.  Justice  Kekewich,  in  giving  judgment, 
said  that  some  years  ago,  from  1889  to  1891, 
Lord  Donington  worked  coal  under  land  in  his 
possession,  which  was  a  perfectly  rightful  act.  Many 
years  after,  at  the  end  of  1895,  the  working  of 
the  coal  caused  a  subsidence  to  neighbouring  land  of 
the  plaintiff's,  injuring  a  house  onjthe  land,  in  respect  of 
which  he  was  entitled  to  recover  if  he  could  find  out 
the  proper  persons  to  proceed  against.  It  was  not 
proved  when  the  subsidence  occurred,  but  on  the  evi- 
dence it  did  not  occur  until  after  November,  1895,  or 
until  after  the  trustees  demised  the  coal  to  the  de- 
fendants. The  plaintiff  endeavoured  to  recover  damages 
against  Lord  Donington 's  estate,  but  that  action  failed 
because  it  was  a  personal  action  which  was  determined 
by  the  death  of  Lord  Donington.  He  then  sought  to 
claim  against  the  persons  who  represented  Lord 
Donington,  the  trustees,  and  lessees.  The  executors 
and  trustees  worked  the  coal  for  a  few  months,  and 
must  be  treated  as  owners  ;  they  then  demised  the 
coal  to  the  other  defendants,  who  came  into  possession 
and  worked  the  coal.  It  was  not  suggested  that  the 
executors  and  trustees  or  the  defendants,  the  lessees, 
caused  the  damage.  That  was  traceable  to  the  work- 
ing of  the  seam  by  Lord  Donington  between  1889  and 
1891.  There  was  no  damage  until  1895,  and  the  right 
of  action  did  not  accrue  until  then.  The  question  now 
arose  whether,  in  point  of  law,  the  defendants  could 
be  rendered  liable  because  they  allowed  the  nuisance 
to  be  continued.  In  the  case  of  *'  Green  well  v.  Low 
Beechbum  Coal  Company''  (13  The  Times  L.R. ,  471  and 
[1897]  2  Q.B.,  165)  Mr.  Justice  Bruce  stated  the  question 
and  decided  against  the  plaintiffs  and  in  favour  of  the 
defendants.  He  might  say  that,  Mr.  Justice  Bruce  having 
considered  the  question,  all  he  had  to  do  was  to  follow 
that  decision,  but  as  there  was  no  reported  decision  on 
the  exact  poiat,  and  it  was  said  that  Mr.  Justice  Brace's 
decision  was  not  consistent  with  **  Darley  Main 
Colliery  Company  v.  Mitchell  "  (11  App.  Cas., 
127),  he  thought,  under  the  circumstances,  it  was  his 
duty  to  consider  the  question  as  if  it  was  not  onoe  con- 
cluded as  settled  law,  and  to  examine  the  question 
for  himself.  He  had  heard  a  full  argument  and  con- 
sidered all  the  cases,  and  it  seemed  to  him  that  unless 
the  question  was  controlled  by  the  '*  Darley  Main 
Colliery  Company  v.  Mitchell  "  he  was  not  at  liberty 
to  create  a  new  right  of  action  not  recognized  in  a 
Court  of  law.  Having  read  the  decision  of  Mr.  .Justice 
Bruce,  he  entirely  agreed  with  the  learned  Judge. 
Mr.  Justice  Bruce  pointed  out  that  there  was  no 
reported  case  in  which  defendants  had  been  made  liable 
under  such  circumstances  so  that  it  would  be  creating  a 
new  right  of  action.  In  •*  Darley  Main  Colliery  Com- 
pany V.  Mitchell  "  the  House  of  Lords  decided  that  a 
new  cause  of  action  arose  when  a  new  subsidence  took 
place  ;  that  was  the  sole  question  decided  there,  but  in 
bin  Lordship's  opinion  that  case  was  in  direct  contradic- 
tion to  the  plaintiff's  claim.  Upon  the  point  of  law, 
therefore,  he  was  of  opinion  that  the  plaintiff's  case 
failed,  and  it  was  not  necessary  to  go  into  the  question 
whether  the  defendants  could  do  anything  to  stop  the 
injury.  It  was  not  proved  here  that  if  the  cavity  had 
been  filled  up  the  subsidence  could  have  been  arrested , 
so  if  he  had   not   decided   against   the  plaintiff  on  the 
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point  of  law  he  should  hare  decided  against  him  on 
that  point.  There  woald  be  judgment  for  the  de- 
fendants with  costs. 

[Solicitors  —  Woodcock,  Ryland,  and  Parker,  for 
Woodcock  and  Sons,  Baslingden,  for  the  plaintiff ; 
Wordsworth,  Blake,  and  Co.,  for  the  Duke  of  Norfolk  ; 
Kingsford,  Dorman,  and  Co.,  for  Smith,  Mammatt,  and 
Co.,  Ashby-de-la-Zouch,  for  the  lessees.] 


Q.6.  Div.  (Granthara  and  ) 
ChanneU,  J  J.)  j 


1900. 
June  14. 


IN  BE  JOHN  BEID  AND  SONS  (LIMITED).*    j 

Company — Winding  up — Liquidator — Companies 
(Winding  Up)  Act,  1890,  sees.  4  and  6. 
On  a  compulsory  winding-up  order  being  made 
the  Official  Keceivet  becomes  tp«o  facto  the  pro- 
visional liquidator,  and  no  other  person  can  be 
appointed  by  the^Court. 

This  was  an  appeal  from  an  order  of  the  County 
Court  Judge  at  Leeds  appointing  one  Henry  Gaskell 
Blackburn  as  liquidator  in  the  compulsory  winding  up 
of  the  above-named  company.  It  appeared  that  the 
company  had  been  formed  in  1895  to  carry  on  the 
business  of  furniture  dealers.  The  capital  consisted  of 
£35,000  in  shares  of  which  practically  nothing  had 
been  paid  ap.  But  little  business  had  ever  been  carried 
on,  and  in  March,  1900,  the  shareholders,  who  were  the 
seven  signatories,  agreed  to  a  voluntary  winding  up, 
Mr.  Blackburn  being  appointed  voluntary  liquidator. 
Subsequently  certain  creditoi's  presented  a  petition  for  a 
compulsory  order.  Upon  the  hearing  of  this  petition 
Mr.  Blackburn  appeared  and  was  represented  by 
counsel.  He  did  not  object  to  the  compulsory  order's 
being  made,  but  desired  that  he  might  be  appointed 
permanent  liquidator  in  the  compulsory  winding  up. 
Be  had,  on  May  1,  in  his  capacity  of  liquidator  in  the 
voluntary  winding  up,  called  a  meeting  of  creditors 
who  with  four  dissentient  voices  had  voted  for  the  con- 
tinoance  of  the  voluntary  winding  up  with  Mr.  Black- 
bom  as  liquidator  and  a  committee  of  inspection,  llie 
County  Court  Judge  made  the  order  for  a  compulsory 
winding  up,  and  from  this  there  was  no  appeal.  But 
the  learned  Judge  further  acceded  to  Mr.  Blackburn's 
request  and  appointed  him  permanent  liquidator  io  the 
compulsory  winding  up.  From  this  appointment  the 
Ofiicial  Receiver,  as  being  by  statute  the  liquidstor 
under  these  circumstances,  api^ealed. 

Mr.  Abthub  Russell,  fur  the  appellant,  cited 
section  4  of  the  Companies  (Winding  Up)  Act,  1890,  and 
the  case  of  *  *  In  re  North  Wales  Gunpowder  Com- 
pany" ([1«92]  2  Q.B.,220),and  contended  that  by  the  Act 
the  Official  Receiver  was  the  liquidator  until  the  share- 
holders should  meet  and  appoint  the  permanent  liquida- 
tor. Consequently  the  County  Court  Judge  had  no 
power  to  appoint  Mr.  Blackburn. 

Mr.  P.  S.  Stokes,  for  Mr.  Blackburn,  argued  that 
under  section  92  of  the  Companies  Act,  1862,  the 
Court  had  power  on  the  hearing  of  the  petition  to 
appoint  a  permanent  liquidator,  lliere  was  nothing  in 
the  Act  of  1890  to  take  away  that  power.  Farther, 
there  had  in  fact  been  a  meeting  of  creditors  who  had 
given  their  approval  to  Mr.  Blackburn's  acting,  and  the 
County  Court  Judge  had  taken  the  only  reasonable 
coarse  in  appointing  him  liquidator. 

Mr.  Muir  Mackenzie  appeared  for  the  petitioning 
creditor. 

The  CocTRT  allowed  the  appeal. 

Ma.  Justice  GaAxrHAM,  in  giving  judgment, 
said    that   though    the  Act  of    18D0    did    not  expressly 
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take  away  the  power  formerly  vested  in  the  Court  by  the 
Act  of  1862  of  appointing  a  permanent  liquidator  on 
the  hearing  of  a  petition  for  a  compulsory  winding  up, 
yet  the  scheme  of  appointment  provided  by  the  latmr 
Act  was  inconsistent  with,  and  therefore  abrogated,  that 
of  the  earlier  Act.  The  Official  Receiver  was  now  the 
liquidator  until  some  other  person  appointed  by  a 
meeting  of  creditors  duly  convened  by  the  Official 
Receiver  was  ready  to  act.  The  meeting  of  creditors 
called  by  BIr.  Blackburn  had  not  been  sununoned  under 
the  Act ;  what  was  done  at  it  was  therefore  invalid.  It 
might  well  be  that  when  duly  summoned  the  creditors 
might  appoint  some  one  other  than  Mr.  Blackburn. 
The  County  Court  Judge  therefore  had  no  power  to 
appoint  Mr.  Blackburn.  The  appeal  must  therefore  be 
allowed,  with  costs,  to  be  paid  out  of  the  estate. 

Mr.  Justice  Channkll  conourr^. 

[Solicitors— Solicitor  for  the  Board  of  Trade,  for  the 
appellant;  Vincent  and  Vincent,  for  North  and  Sons, 
Leeds,  for  the  respondent  ;  Wrenated  and  Hind,  for 
Scott  and  Hindes,  Leeds,  for  the  petitioning  creditor.} 


Q.B.  Div.  (Grantham  and  ) 
Channell,  JJ.)  \ 


1900. 
June  15. 


THE  JENNER  INSTITUTE  OF  PREVEXTIVB  MEDICINE  V. 
ASSESSMENT  COMMITTEE  OF  ST.  GEOBOE'S,  HANOVBB- 
SQUARE.* 

Rating— Rateability — Ex,empftions — Society  ex- 
clusively for  purposes  of  science — Jenner  In- 
stitute— Carrying  on  trade. 


This  case  raised  the  question  of  the  rateability  of  the 
Jenner  Institute,  Chelsea-embankment.  Tlie  institute 
appealed  by  way  of  special  case  from  an  assessment  by 
the  respondents,  the  assessment  committee,  at  a  gross 
value  of  £1,000  and  a  rateable  value  of  £834.  The 
appellants  were  incorporated  as  a  company  in  July,  1891, 
under  the  name  of  *  *  The  British  Institute  of  Preventive 
Medicine.'*  In  December,  1898,  they  changed  their 
name  to  the  Jenner  Institute  of  Preventive  Medicine. 
The  objects  of  the  institute  are  to  study,  investigate, 
discover,  and  improve  means  of  preventing  and  curing 
infective  diseases,  t<)  provide  instruction  and  education 
in  preventive  medicine  to  medical  men  and  advanced 
students,  to  prepare  and  supply  protective  and  curative 
materials  for,  and  to  treat  persons  suffering  from, 
infective  diseases.  They  have  also  provided  laboratories, 
instituted  lectures,  issued  publications,  and  founded  a 
library.  The  examination  of  students  and  awarding 
prizes  and  certilicates  are  among  their  objects,  which 
include,  subject  to  the  provisions  of  the  21st  section  of 
the  Companies  Act,  1862,  the  purchase,  sale,  leasing,  or 
holding  of  lands  or  other  real  and  peiTonal  property  and 
the  mortgage  of  the  same  for  the  purposes  of  the 
institute.  They  have  power  to  receive  donations  and 
subscriptions  from  persons  desiring  to  promote  the 
above  objects  and  to  hold  funds  in  trust  for  the  same, 
subject  to  the  directions  of  the  Charity  Commissioners  ; 
and  also  to  construct  and  maintain  any  buildings  which 
may  be  necessary  or  convenient.  Hieir  memorandum 
pf  association  provides  that  the  income  and  property  of 
the  institute  shall  be  applied  solely  for  the  promotion 
of  these  objects,  and  that  no  portion  thereof  shall  be 
paid  by  way  of  dividend  or  otherwise  by  way  of  profit 
to  the  members,  except  to  the  extent  of  interest  at  5  per 
cent,  on  loans  made  to  the  institute  to  promote  its 
objects,  or  remuneration  of  professors  or  other  officers 
and  servants  of  the  institute  in  return  for  services 
actually  rendered.  The  institute  is  supported  by 
interest  oli  investments,  fees  for  lectures,  which  bave  so 
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tu  proved  iosufficieot  to  dtfray  the  expenses  thereof, 
receipts  from  sales  of  records  and  protect! to  and 
curative  medicines  such  as  mallein,  taherouliD,  and 
antitoxins,  fees  for  diagnoses,  and  also  by  donations.  In 
the  last  five  yeais  donations  to  an  amount  exceeding 
£3,000  had  been  received  and  had  been  applied  to 
earrent  expenses  and  investments.  In  Sfareh,  1894,  the 
appellants  purchased  the  freehold  aad  erected  buildings 
which  constitute  the  assessed  premises.  By  an  agree- 
mettt,  dated  May  31,  1898,  between  the  appellants  and 
the  Local  Ghvemment  Board,  the  former  agreed  to  let 
and  the  latter  to  take  certain  rooms  in  the  assessed 
premises  from  March  25  from  year  to,  year,  in  pur- 
snaoce  of  which  the  Local  Government  Board  entered 
into  the  occupation  of  the  rooms  and  used  them  for  the 
prepacation  of  glycerinated  calf  lymph  and  investiga- 
tions relating  to  vaccination.  This  agreement  provided 
that  the  Local  Government  Board  should  not,  without 
the  consent  of  the  appellants,  use  the  rooms  for  any 
other  purpose,  and  entitled  the  appellants  to  have  access 
to  the  rooms  at  all  times  for  tiie  purpose  of  inspecting 
them.  The  rest  of  the  assessed  premises  are  exclusively 
used  by  the  appellants.  Antitexin,  mallein,  and 
tuberculin  are  prepared  for  sale  and  sold  by  the  appel- 
lants in  pursuance  of  their  memorandum  of  association. 
Mallein  and  tuberculin  are  prepared  on  the  assessed 
premises.  Antitoxin  is  prepared  on  the  Poplars  Farm, 
a  branch  establishment  of  the  institute.  Up  to  the 
present  time  the  preparation  sad  sale  of  antitexin  has 
been  conducted  at  a  loss  to  the  appellants.  For  these 
reasons  they  appealed  from  the  assessment  made  by  the 
respondents,  claiming  to  be  exempt  from  parochial  and 
other  rates  by  virtue  of  the  statute  6  and  7  Viot. ,  cap. 
36,  section  1,  as  being  a  society  established  exclusively 
for  the  purposes  of  science  and  being  supported  in  part 
1^  voluntary  eontributions.  They  had  obtained  the 
necessary  certificate  under  that  section,  and  a  case  was 
oeoordingiy  stated  under  seetion  40  of  the  Valuation 
(Metropolis)  Act,  18C9,  which  set  out  the  above  facts 
»ad  now  came  on  for  hearing. 

Mr.  McCall,  Q.C,  and  Mr.  Bbnist  Pollock, 
for  the  appellants,  contended  that  the  institute  was  used 
oxdusively  for  the  purposes  of  seienee,  and  was  sup- 
ported by  voluntary  contributions.  The  making  and  sale 
of  preventive  medicines  was  a  means  of  disseminating 
soientific  knowledge.  They  cited  **  Churchwardens  of 
8t.  Ann  v.  Linnsan  Society  "  (8  E.  and  B.,  79S)  ; 
«•  Reg.  V.  Medical  Society  of  London  "  (21  J. P., 
789) »  **  Bradford  Library  Society  v.  Churchwardons  of 
Bradford  "  (1  E.  and  E.,  88),  **  Royal  College  of 
Music  V.  Westminster  Vestry  "  ([1898]  1  Q.B.,  304, 
809).  The  letting  of  the  rooms  to  the  Local  Govern- 
ment Board  did  not  affect  the  exemption,  as  the  Local 
.Oovemment  Board,  if  an  individual,  would  be  rateable 
in  respect  of  their  occupation.  **  Reg.  v.  Overseers 
of  Manchester  "  (10  Q.B.,  449),  *•  Earl  Clarendon  v. 
Rector  of  St.  James's  "  (10  C.B.,  806),  **  Purvis  v. 
Traill  "  (3  Exch.,  344).  [Mb.  Justick  Grantham. — 
If  the  Royal  College  of  Music  were  makers  and  sellers 
of  violins,  would  they  not  be  rateable  ?] 

Mr.  DA>fCKWBRTS,  Q.C,  and  Mr.  Walter  C.  Rydk, 
for  the  respondents,  contended  that  the  special  case 
showed  distinctly  that  the  appellants  carried  on  a  trade 
In  addition  to  advancing  scientific  knowledge.  They 
cited  **  Art  Union  of  London  v.  Overseers  of  Savoy  " 
([1894]  2  Q.B.,  609  ;  [1896]  A.C.,  296),  <*  Commis- 
aioners  of  Inland  Revenue  v.  Forrest  "  (16  App.  Gas., 
334). 

The  Court  dismissed  the  appeal. 

Mr.  Jitstigs  Grantham,  in  giving  judgment,  said 
that  the  case  was  an  important  and  interesting  one. 
The  appellants  were  an  institution  to  be  commended  In 
•very  way,  and  it  was  well  to  think  that  persons  were 
to  bo  found  ready  to  subscribe  to  it.     In  the  abeence  of 


some  such  society  curative  and  preventive  medicines 
of  the  utmost  value,  the  making  and  preparation  of 
which  required  the  greatest  skill,  would  not  have 
reached  their  present  state  of  perfection.  But  the  Court 
had  to  construe  an  Act  of  Parliament.  The  object  o( 
the  appellants  was  mainly  for  the  preparation  and  sale 
of  medicines,  and  though  the  earlier  cases  had  gone  far 
in  the  direction  of  exempting  scientific  societies,  none 
had  gone  so  far  as  to  justify  the  Court  in  exempting 
the  appellants. 

Mr.  Justick  Channbll  eoneurred.  One  of  the 
objects  of  the  appellants  was  no  doubt  the  promotion  of 
science,  but  one  and  probably  the  main  object  was  to 
dispense  to  the  public  the  benefits  of  science.  That 
being  so,  they  '  were  not  instituted  exclusively  for  the 
purposes  of  science  and  .the  case  was  not  brought  within 
the  exemption.  The  expression  '*  disseminating  "  used 
by  Lord  Justice  A.  L.  Smith  in  *'  Royal  College  of 
Music  V.  Westminster  Vestry  '*  ([1898]  1  Q.B.,  809) 
did  not  mean  disseminating  the  products  of  scientific 
knowledge.  The  only  difficulty  in  the  case  was  caused 
by  the  occupation  of  the  Local  Government  Board.  But 
the  correct  view  was  that  unless  the  occupation  by  the 
under  tenant  of  part  was  such  that  he  could  be  rated  in 
respect  thereof  it  would  not  exempt  the  occupier  of  the 
rest  of  the  premises  from  liability.  If  there  were  a 
rateable  oeeupation  by  the  under  tenant,  and  the  rest 
of  the  premises  were  occupied  for  the  purposes  of 
science,  the  rest  would  be  exempt  ;  but  if  part  were 
occupied  by  a  tenant  who  was  not  rateable  that  would 
not  exempt  the  promisee.  The  occupation  ot  the  Local 
Government  Board  seemed  more  analogous  to  that  of  a 
lodger  than  that  of  a  tenant  rateable  in  respect  of  hii 
holding. 

[Soliciters— Hunters  and  Haynes,  for  the  appellants  ; 
W.  J.  Fraser,  for  the  respondents.] 
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BBNNirr  V.   HARDING.* 

Metropolis^— Public  Health  (London)  4ct,  1891, 
sec.  38,  subs.  1 — SItnitary  accommodation — 
"Work-place,"  what  is — Stable-yard  of  cab 
proprietor.  

This  case  raised  the  question  whether' a  stable  and 
stable-yard  constituted  a  '*  work*place  ''  within  the 
meaning  of  section  38, subsection  1  of  the  Public  Health 
(London)  Act,  1891,  so  as  to  make  it  necessary  for  the 
owner  or  occupier  of  such  premises  to  provide  sufficient 
and  suitable  accommodation  in  the  way  of  sanitary  con- 
veniences for  the  persons  employed  in  or  in  attendance 
at  such  premises.  The  respondent  was  the  owner  or 
occupier  of  premises  in  Ormond-yard,  within  the  juris- 
diction of  the  Holbom  District  Board  of  Works.  The 
appellant,  the  sanitary  inspector  of  the  Board  of  Works, 
served  a  notice  on  the  respondent  requiring  him  to  pro- 
vide the  necessary  sanitary  conveniences  in  accordance 
with  section  38, subsection  2  of  the  Act.  The  respondent 
failed  to  comply  with  this  notice,  and  thereby,  as  the 
appellant  contended,  rendered  himself  liable  to  a  fine  of 
£20,  and  a  further  penalty  of  40s.  for  every  day  during 
which  the  non-compliance  continued.  He  accordingly 
laid  a  complaint  against  the  respondent.  The  premises 
in  question  consisted  of  ten  stables  and  a  stable-yard, 
and  were  in  the  occupation  of  the  respondent,  who  was 
a  cab  proprietor  in  a  large  way  of  business.  He  kept  on 
the  premises  110  horses  and  a  large  number  of  cabs,  of 
which  he  was  the  owner.  He  employed  upon  the 
premises   a   number   of   men  as  horse-keepers  and  cab- 
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clMinen.  His  business  consisted  in  letting  out  cabs  and 
horses  by  the  day  to  drivers  who  were  daily  in  attend- 
ance for  the  purpose  of  hiring,  changing,  and  returning 
cabs  and  horses.  The  horse-keepers  and  cab-deaners 
Khen  not  at  work  lived  with  their  respective  families  in 
different  rooms,  having  sanitary  conveniences  situate 
over  different  portions  of  the  premises.  In  the  stables 
and  stable-yard  there  was  no  accommodation  in  the  way 
of  samtary  conveniences  for  the  horse-keepers  and  cab- 
deaners  employed  there.  The  magistrate  dismissed  the 
complaint,  holding  that  the  stables  and  yard  did  not 
constitute  a  **  work-place  **  within  the  meaning  of  the 
Public  Health  (London)  Act,  1891,  section  38  (64  and 
55  Vict.,  c.  76).  The  appellant  being  dissatisfied  with 
this  decision  applied  for,  and  the  magistrate  accord- 
ingly stated,  a  case,  which  set  out  the  above  facts. 

Mr.  H.  COUBTHOPB-MUNBOB  and  lilr.  W.  H.  Lbbsb, 
for  the  appellant,  contended  that  the  object  of  the 
Legislature  was  that  factories,  workshops,  and  places 
where  persons  are  employed  should  be  fitted  with  sani- 
tary conveniences.  This  appeared  from  the  Public  Health 
Acts,  1890,  section  22,  and  the  Public  Health  Act, 
1875,  section  88.  The  word  **  work-place  "  was  in- 
tended to  liave  a  wider  meaning  than  factory  or  work- 
shop. Counsel  dted  **  Countess  of  Rothes  v.  Kirkcaldy 
Waterworks  Compcissloners  "  (7  App.  Cas.,  694)  ; 
-*•  Anderson  v.  Anderson  "  ([1895]  1  Q.B.,  749)  ; 
"  Attorney-General  v.  Mutual  Tontine  Association  " 
(1  Bx.D.,  46»). 

Mr.  Macmobban,  Q.C.,and  Mr.  Ellis  J.  Qbiffith, 
'  for  the  respondent,  contended  that  the  persons  who  fro- 
i^uented  these  premises  were  customers  and  not  work- 
men, and  that  the  Act  did  not  apply  to  this  ease. 
*'  Work-plaoe  "  must  be  taken  to  be  a  place  in  the 
nature  of  a  factory  or  workshop. 

The  CouBT  allowed  the  appeal. 

Mb.  Justice  Qbantham,  in  giving  judgment,  said 
that  the  magistrate  had  found  as  a  fact  that  the  hirers 
of  cabs  and  horses  were  in  attendance  on  these  premises, 
which  were  clearly  a  '*  work-place  **  devoted  to  the 
work  of  cab-cleaners  and  horse-keepers  within  a  con- 
fined area.  The  case  therefore  eame  within  section 
38  of  the  Act,  and  the  respondent  ought  to  have  been 
convicted. 

Mb.  Justice  Ghannbll  concurred.  If  it  were  neces- 
sary to  give  to  workshop  a  meaning  similar  to  factory 
and  workshop  the  similarity  must  be  in  relation  to  the 
objects  of  the  Act.  The  stables  were  analogous  to  a 
factory  or  workshop,  in  so  far  as  they  held  numerous 
persons  at  work  permanently  in  a  confined  space. 
When  once  it  was  decided  that  the  premises  were  a 
work-place,  sanitary  conveniences  must  be  supplied,  and 
it  then  became  necessary  to  consider  the  sufficiency  of 
those  sanitary  convenienoes.  For  that  purpose  the 
needs  of  those  in  attendance  on  the  premises  had  to  be 
taken  into  account.  The  magistrate  had  found  as  a 
fact  that  the  hirers  of  cabs  were  in  attendance,  and 
that  being  so,  they  were  not  the  less  so  because  they 
were  customers. 
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stokes  y.  spekcbb  (hatdok  and  anothxb, 

claimants).* 

Bill   of  Sale—Validity— Name  of  grantor— Real 

and  assumed  names. 


This  was  an  appeal  from  the  decision  of  the  Judge  of 
the  Marylebone  County  Court  giving  judgment  for  the 
claimants    in    an     interpleader    issue,    in    which   the 
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claimants  claimed  under  a  bill  of  tale  certain  goodf 
taken  in  execution  by  Stokes.  One  of  the  qoestionf 
raised  was  whether  the  bill  of  sale  was  void  by  reason 
that  the  name  of  the  grantor  was  wrongly  stated.  The 
grantor  had  for  many  years  before  the  execution  of 
the  bill  of  sale  been  known  ui4er  the  name  of  Mrs. 
Spencer.  Her  real  namo  was  Ott,  and  the  bill  of  sale 
was  executed  and  registered  in  that  name. 

Mr.  Shobtt,  on  behalf  of  the  execution  creditor «  con- 
tended that  there  had,  in  fact,  been  no  proper  registra* 
tion  of  the  bill  of  sale,  and  that  it  was  oonseqnently 
void  by  section  8  of  the  Bills  of  Sale  Aot,  1878.  Ho 
argued  that  th^  name  by  which  the  grantor  was  usually 
known  ought  to  have  been  given.  In  **  Sx  parte 
.McHattie  "  (10  CD.,  398)  and  again  in  **  Downa  v. 
Salmon  '*  (20  Q.B.D.,  775)  it  Had  oeen  held  that  the 
Christian  names  of  the  grantor  need  not  be  correctly 
stated,  the  execution  creditor  not  having  been  misled 
thereby,  but  no  case  had  gone  so  far  as  to  decide  that 
the  surname  need  not  be  correctly  stated.  A  creditor 
searching  the  register  would  be  misled  by  the  bill  of 
sale  being  entered  onder  the  wrong  surname,  though  he 
might  not  be  so  misled  if  only  the  Christian  names  were 
incorrect. 

Mr.  ScABLBTT,  on  behalf  of  the  claimants,  cited 
**  Central  Bank  of  London  ▼.  Hawkins  "  (^2  i;. I*., 
901),  in  which  a  bill  of  sale  registered  in  a  name 
assumed  by  the  grantor  and  by  which  he  was  generally 
known  was  held  to  be  valid. 

The  CoUBT  dismissed  the  appeal. 

Mb.  Justicb  Qbantham  thooght  that  the  case  was 
governed  by  **  Central  Bank  of  London  v.  Hawkins." 

Mb.  Justice  Chakksll  said  that  the  bill  of  sale 
would  have  been  good  under  the  common  law.  The  only 
question  was  whether,  it  was  affected  by  the  BiUs  of 
Sale  Aot,  1878.  The  object  of  that  Act  was  to  prevent 
frauds  upon  creditors  by  secret  bills  of  sale.  That 
object  was  sovght  to  be  attained  by  means  of  various 
specific  things  which  were  required  to  be  done.  It  was 
possible  that  some  of  the  means  of  attaining  the  object 
in  view  were  omitted  from  the  provisions  of  the  Act. 
The  present  case  seemed  to  show  that  that  was  the  case. 
Section  10  (2)  of  the  Act  provided  that  the  afildavit 
filed  with  the  bill  of  sale  should  contain  a  description 
of  the  residence  and  occupation  of  the  grantor,  but 
there  was  no  corresponding  requirement  that  the  name 
of  the  grantor  should  be  so  dealt  with,  as  was  pointed 
out  in  *'  Ex  parte  McHattie."  That  got  rid  of  the 
objection  so  far  as  the  inaccuracy  in  the  name  was  con- 
cerned. The  only  way  in  which  an  inaccuracy  in  the 
name  could  affect  the  bill  would  ,be  where  the  giving  of 
the  wrong  name  went  to  show  that  the  description  o£ 
the  residence  or  occupation  was  insufficient. 

[Solicitors  —  T.  King  Warhurst,  for  the  execution 
oreditor  ;  G.  J.  Fowler,  for  the  claimants.] 
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NATIONAL    TELEPHONE    COMPANY  V.  TUNBBIDGE- WELLS 
COBPOBATION.* 

Telegraph  —  Laying  wires — Refasal  to  allow 
opening  up  of  streets— Jurisdiction  of  highway 
authority— Telegraph  Act,  1892. 


This  case  raised  a  question  under  the  Telegraph  Acts, 
1862  to  1892,  as  to  whether  a  stipendiary  magistrate  or 
a  County  Court  Judge  has  since  tiie  Act  of  1892  any 
jurisdiction  to  hear  and  determine  an  appeal  from  a 
refusal  of  the  highway  authority  to  allow  a  telegraph 
company  to  open  up  streets   for   the   purpose  of  laying 
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wires  or  tubes.  By  the  Telegraph  Act,  1863,  section  6, 
ft  telegraph  company  was  empowered  to  break  up  any 
street  or  road,  subject  to  the  restriction  that  they 
could  not  place  a  telegraph  under  any  street  of  any 
municipal  bdrough  except  with  the  consent  of  the  high- 
way authority.  By  the  Telegraph  Act,  1868,  section 
2,  the  same  provisions  were  made  to  apply  td  the  Post- 
master-General. By  the  Telegraph  Act,  1869,  section  4, 
the  Postm4ster-QeneraI  was  given  the  exclusive  power 
of  transmitting  telegrams,  with  the  exception  of  tele- 
grams transmitted  with  his  written  licence.  **  Tele- 
grams '*  has  been  held  to  include  telephonic  messages. 
(**  Attomey-deneral  v.  Edison  T\»lephone  Company," 
6  Q.B.D.,  244.)  By  the  Telegraph  Act,  1878,  section 
8,  if  any  highway  authority  having  power  to  withhold 
consent  to  the  Postmaster-General  to  place  telegraphs 
under  a  street  fail,  within  21  days  after  being  required, 
to  give  their  consent,  a  *  *  difference  ' '  shall  be  deemed  to 
have  arisen  between  such  highway  authority  and  the  Post- 
master-General ;  and  that  difference,  by  section  4,  is  to 
be  referred  to  a  stipendiary  magistrate  or  to  a  County 
Court  Judge,  who  is  empowered  to  hear  and  determine 
such  **  difference  ''  as  if  he  were  an  arbitrator  under 
the  Regulation  of  Railways  Act,  1868.  The  magistrate 
or  County  Court  Judge  may  give  the  necessary  consent, 
which  is  to  have  the  effect  of  a  consent  given  to  the 
Postmaster-General  by  the  highway  authority  under  the 
Act  of  1863.  By  the  Tetegnph  Act,  1892,  section  5, 
where  the  Postmaster-General  has  licensed  any  compan|r 
to  transmit  telegrams,  he  may  license  the  company  to 
exercise  his  own  powers  under  the  Acts  of  1863  and 
1878,  and  thereupon  those  Acts  shall  apply.  But, 
notwithstanding  anything  in  the  Act  of  1878,  a 
licensee  shall  not  exercise  any  of  these  statutory  powers 
without  the  consent  of  the  urban  sanitary  authority  or 
county  council,  and  shall  be  subject  to  any  terms  and 
conditions  which  the  county  council  or  urban  sanitary 
authority  may  attach  to  any  such  consent,  and  shall 
comply  with  any  regulations  of  such  council  or  autho- 
rity from  time  to  time  in  force  in  relation  to  telegraphic 
lines.  By  two  deeds,  the  earlier  datod  in  the  year  1884 
and  the  later  in  1896,  made  between  the  Postmaster- 
General  and  the  National  Telephone  Company,  the  com- 
pany were  authorized  to  work  and  use  certain  forms 
of  telegraphs  for  the  purpose  of  transmitting  telegrams 
within  the  municipal  borough  of  Tunbridge- wells.  By 
a  deed,  da«ed  March  10,  1896,  and  made  between  the 
Tunbridge-wells  Corporation  and  the  National  Tele- 
phone Company  the  corporation  consented  to  the  com- 
pany, **  subject  to  the  provisions  of  this  agreement, 
exercising  within  the  borough  of  Tunbridge-wells  such 
powers  as  may  from  time  to  time  and  at  any  time  be 
delegated  by  the  Postmaster-General  to  the  company  in 
pursuance  of  tlie  provisions  of  section  5  of  the 
Telegraph  Act,  1892.'*  This  deed  contained  the 
following  stipulation  : — **  It  is  expressly  agreed  that 
the  consent  contained  in  the  preceding  clause  is  given 
upon  the  following  eonditions — (1)  exeept  as  regards 
the  work  mentioned  in  the  schedule  the  company 
shall  not  exercise  any  of  the  powers  conferred  on  the 
Postmaster-General  by  the  Telegraph  Acts,  1863  and 
1878,  in  respect  of  whieh  the  consent  of  the  corpora- 
tion is  required  under  the  said  Acts,  without  obtaining 
the  further  consent  in  writing  of  the  corporation  to  be 
from  time  to  time  given  to  the  speeiflc  works  for  the 
time  being  proposed  to  be  carried  out  under  such 
powers,  it  being  intended  that  the  general  consent  con- 
tained in  the  preceding  clause  is  not  to  operate  to 
relieve  the  company  from  the  obligations  of  obtainmg 
the  particular  consent  of  the  corporation  to  such 
^pecifie  work  as  required  by  and  provided  for  in  the  said 
Acts. ' '  Clause  10  of  this  agreement  contained  a  reference 
of  all  disputes  and  differences  under  its  terms  to  two 
arbitrators  or  an  umpire.  The  company  wished  to  open  a 


street  and  lay  telephone  wires  and  execute  works  not 
mentioned  in  the  schedule  to  the  last-mentioned  deed. 
With  a  view  to  this  they  applied  for  consent  of  the 
corporation.  This  leave  was  refuseil,  and  the  company 
now  contended  that  under  section  4  of  the  Telegraph 
Act,  1878,  they  were  empowered  to  refer  this  **  differ- 
ence "  to  the  County  Court  Judge.  The  County  Court 
Judge  expressed  his  opinion  that  he  had  jurisdiction  to 
hear  and  determine  the  difference,  but  refrained  from 
doing  so  until  the  hearing  of  this  motion,  which  was 
for  a  prohibition  upon  the  ground  that  since  the  passing 
of  the  Telephone  Act,  1892,  section  5,  the  County 
Court  Judge  had  no  further  jurisdiction  in  such  cases. 

Mr.  Joseph  Walton,  Q.C,  Mr.  MACMOBRAy,  Q.C., 
and  Mr.  Boxall  appeared  for  the  corporation,  and  read 
a  case  stated  by  the  County  Court  Judge  which  set  out 
the  above  facts  and  sections. 

The  CoUBT  then  called  on  Mr.  Cbipps,  Q.C,  and  Mr. 
Casskll  for  the  company, who  contended  that  the  effect 
of  the  deed  of  March  10,  1896,  was  that  for  all  works 
other  than  those  specified  in  the  schedule  the  consent 
of  the  corporation  **  as  required  by  the  said  Acts  '* 
was  needed.  That  meant  the  consent  subject  to  apical 
to  the  County  Court  Judge.  They  further  argued  that 
the  County  Court  Judge  was  constituted  an  arbitrator 
and  that  prohibition  was  not  the  appropriate  remedy. 

Tne  Court  granted  the  prohibition. 

Mb.  Justice  Grantham  said  that  on  the  passing  of 
the  Act  of  1892  the  Crown  had  delegated  to  private 
companies  powers  which,  up  to  that  time,  it  had  re- 
tained in  its  own  hands  ;  accordingly,  it  had  given  to 
the  highway  authorities  greater  powers  of  consenting 
to  or  forbidding  proposed  alterations  in  their  streets 
than  they  formerly  possessed.  With  this  object  the 
jurisdiction  of  the  County  Court  Judge  had  l>een  taken 
away,  and  the  power  of  imposing  a  veto  on  proposed 
works  rested  finally  with  the  highway  authorities.  On 
the  second  question,  whether  the  County  Court  Judge 
was  an  arbitrator, assuming  he  had  jurisdiction,  section  4 
of  the  Act  of  1878  referred  the  matter  to  him  **  as  if 
he  were  an  arbitrator.''  That  did  not  make  the  County 
Court  Judge  an  arbitrator,  but  only  directed  him  as  to 
how  he  should  act.  Prohibition  was,  therefore,  tho 
appropriate  remedy. 

Mb.  Justice  Channell  concurred,  referring  upon 
the  second  point  to  the  case  of  *'  Hull  v.  M'Farlane  ** 
(2C.B.,  N.S.,  796). 

[Solicitors— Cripps,  Soo,  and  Daish,  for  the  Corpora- 
tion ;  W.  B.  L.  Oaine,  for  the  National  Telephone 
Company.] 


Q.B.  Div.  (Grantham  \ 
and  Channell,  JJ.)     j 


1900. 
June  18. 


HAYLEY  v.  TAYLOR.* 

Weights  and  Measures — Unstamped  beer  barrels 
—-Weights  and  Measures  Act,  1878,  sec.  29. 


This  case  raised  the  question  whether  beer  barrels 
when  used  as  measures  for  trade  come  within  the  opera- 
tion of  the  Weights  and  Measures  Act,  1878,  so  as  to 
make  it  necessary  that  they  should  be  stamped  in  accord- 
ance with  the  provisions  of  section  29  of  that  statute. 
Hie  appellant  was  the  chief  ii^pector  of  weights  and 
measures  for  the  county  council  of  the  West  Riding  of 
Yorkshire.  The  respondent  was  a  brewer  carrying  on 
business  in  the  borough  of  Eeighley.  In  the  month  of 
December  last  Mr.  lliomas  Eckroyd,  an  innkeeper  in 
■Keighley,    ordered    from   the   respondent's   traveller  in 

*Reported  by  W.  HusssY  Qrzfpith,  Esq.,  Barritter-atrlaw. 
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the  URoal  way  a  barrel  of  beer,  and  sabsequently  received 
from  the  respondent's  brewery  a  bari*el  pur]K>rting  to 
contain  36  gallons.  TIm  barrel  was  No.  1189  and 
stamped  outside,  "  T.  Taylor,  35  gallons."  On  the  ' 
following  day  the  respondent  sent  Mr.  Eckroyd  an  ' 
invoice  in  which  he  charged  for  35  gallons  at  lOd.  per 
gallon,  and  he  was  paid  for  that  quantity.  One  of  the 
county  council's  inspectors  afterwards  teste<l  the  barrel 
with  an  imperial  standard  measure  and  found  that  when 
filled  it  would  hold  33  gallons  only,  being  two  gallons 
less  than  the  quantity  stamped  on  the  barrel  and  charged 
in  the  invoice.  The  barrel  had  not  been  verified  and 
stamped  as  a  measure  as  required  by  the  Act.  Neither 
the  respondent  nor  his  customer  had  measured  the  beer, 
and  both  relied  entirely  on  the  barrel  as  being  an 
accurate  measure  of  the  quantity  invoiced  and  delivered. 
By  section  44  of  the  Weights  and  Measures  Act,  1873, 
the  looal  authority  are  required  to  fix  times  and  places 
at  which  inspectors  are  to  attend  for  the  verification 
and  stamping  of  weights  and  measures  brought  to  them 
for  the  purpose  of  verification,  but  the  county  council 
have  made  no  such  provision  as  regards  beer  barrels 
used  as  measures  for  trade.  It  is  computed  that  there 
are  over  a  million  such  barrels  in  use  within  the  juris- 
diction of  the  council,  but  no  office,  room,  or  place  has 
been  provided  where  such  barrels  can  be  sent  and  stored 
for  verification  and  stamping  in  accordance  with  the 
said  section.  It  was  admitted  by  the  prosecution  that 
at  the  present  time  it  was  impossible  to  carry  out  the 
Tcrification  and  stamping  of  beer  barrels  if  they  were 
presented,  and  that  no  provision  had,  in  fact,  been^ 
made  by  them  for  those  purposes.  On  these  facts  an 
information  was  preferred  by  the  appellant  against  the 
respondent  for  unlawfully  using  for  trade  a  certain 
measure,  to  wit,  a  beer  barrel,  not  stamped  as  required 
by  section  29  of  the  Weights  and  Measures  Act,  1878. 
The  justices  found  as  a  fact  that  the  barrel  had  been 
used  by  the  jparties  to  the  sale  as  a  measure  ;  but  as 
the  county  council  had  made  no  provision  for  the 
verification  or  stamping  of  bear  barrels  used  as  measures, 
in  accordance  with  section  44  of  the  Act,  they  dismissed 
the  summons,  but  stated  a  case  for  the  opinion  of  the 
High  Court,  which  set  out  the  above  facts  and  now 
eame  on  for  argument. 

Mr.  Cripps,  Q.C.,  and  Mr.  Roskill  appeared  for  the 
appellant  ;    the  respondent  was  not  represented. 

The  Court  sent  the  case  back  to  the  justices  with  an 
order  to  convict. 

[Solicitors — Clements,  Williams,  an1  Co.,  agents  for 
Trevor  Eiwards,  West  Rldiug  Solicitor,  Wakefield,  for 
the  appellant.] 


Chan.  Div.     ) 
(Byrne,  J.)    f 


1900. 
June  19. 


IN  BE  HATES,  DECEASED— TURNBCJLL  V.  HAYES.* 

Power — ^Execution — Limited  power — Exercise  by 
will  before  date  of  will  creating  the  power — 
Validity,  * 


Henry  Hayes  the  younger,  by  bis  will  made  in 
December,  1884,  after  bequeathing  certain  legacies, 
gave  all  the  residue  of  his  property  over  ^hich  at  the 
time  of  his  death  he  should  have  a  disposing  power 
upon  trusts  in  favour  of  his  wife  for  life  and  after  her 
death  for  his  children.  It  appeared  that  the  testator's 
father,  Henry  Hayes  the  elder,  by  his  will  made  in 
June,  1893,  after  bequeathing  his  property  in  shares 
amongst   his   children   had    empowered    eaeh    child  to 

*  Reported  by  R.  B.  Bchombkro,  Esq..  Barristor-at-Law. 


appoint  by  will  a  life  interest  in  his  or  her  share  to  a 
wife  or  husband.  Henry  Hayes  t^e  elaer  died  in 
April,  1895,  and  Henry  Hayes  the  younger  in  Septem- 
ber, 1899.  Henry  Hayes  the  younger  had  no  power  oC 
ai^ointment  exercisable  in  favour  of  a  wife  under  any 
instrument  other  than  the  will  of  his  father.  Under  a 
settlement  of  previous  date  to  his  will  he  had  a  power 
of  appointing  certain  property  in  favour  of  his  issue. 
The  question  for  determination  was  whether t  the  power 
conferred  by  the  will  of  Henry  Hayes  the  elder  waa 
well  exerc^ised  by  the  will  of  Henry  Hayes  the  younger, 
although  executed  before  the  will  of  Henry  Hayes  the 
elder. 

Mr.  D.  D.  Robertson  and  Mr.  Alfred  Adams  appeared 
for  the  parties. 

Mb.  Justice  Bybne  said  : — It  is  clear  upon  the 
authorities  that  the  27th  section  of  the  Wills  Act  applie* 
to  general  and  not  to  special  powers  of  appointment — 
see  **  Airey  v.  Bower  "  (12  App.  Cas.,  26S)  ; 
•»  Boyes  ▼.  Cook  "  (14  CD.,  53)  ;  and  *'  Foulkearv. 
Williams  ''  (42  CD.,  93).  So  far  as  the  reasoning  of 
the  Vice-chancellor  in  the  case  of  *'  Stillman  t. 
Weedon  "  (16  Sim.,  26)  is  founded  upon  the  application 
of  section  27  of  the  Act,  such  reasoning  must  be  disre- 
garded in  view  of  later  decisions.  It  is  also  clear  that 
the  combined  effect  of  sections  24  and  27  of  the  Act 
is  to  enable  a  general  power  of  appointment  by  will  to 
be  well  exercised  by  a  will  executed  prior  to  the  date 
of  the  instrument  creating  the  power.  Unless  **  Still - 
man  v.  Weedon  "  is  to  be  read  as  an  authority  to  the 
contrary,  I  have  been  unable  to  find  any  case  in  whioh 
it  has  been  decided  that  a  special  power  of  appointment 
by  will  can  be  well  executed  by  a  will  dated  prior  to 
the  creation  of  the  power  by  virtue  of  the  operation 
of  section  24  of  the  Act,  and  the  opinion  of  Mr.  Justioe 
Stirling  in  '*  In  re  Wells  **  (42  Ch.D.,  646)  and  the 
actual  decision  of  the  Master  of  the  Rolls  in  Ireland  in 
the  case  of  '•  Doyle  v.  Coyle  "  ([1896]  1  I.E.,  205) 
are  distinctly  opposed  to  any  such  conclusion.  The  cmse 
of  **  Stillman  v.  Weedon  "  may,  I  think,  perhaps  be 
reconciled  with  the  last-mentioned  casee,  either  upon 
the  ground  that  if  specific  personal  property  the  subject 
of  the  power  be  referred  to  in  the  will  section  24  of 
the  Act  applies,  because  that  property  may  then  be 
said  to  be  comprised  in  the  will,  or,  to  use  the 
interpretative  words  of  Lord  Justice  Turner  in  '*  Lady 
Langdale  v.  Briggs  '*  (8  De  U.  M.  and  G.,39I,  p.  436), 
'*  so  far  as  the  will  comprises  dispositions  of  real  and 
personal  estate,"  or  upon  the  ground  that  inde- 
pendently of  the  Act,  if  specific  personal  property  the 
subject  of  the  special  power  be  dealt  with  by  the 
testator,  he  must  be  deemed  to  have  intended  to  exercise 
the  only  power  enabling  him  to  deal  with  it,  although 
such  power  be  created  subsequently  to  the  will.  I  am  not 
certain  of  the  precise  view  taken  by  Lord  St.  Leonarda 
in  **  Sugden  on  Powers,"  8th  edition,  p.  307, 
s.  49,  where  he  deals  with  **  Stillman  v.  Weedon." 
Be  this  as  it  may,  having  regard  to  the  opinions  of  Mr. 
Justice  Stirling  and  of  the  Master  of  the  Rolls  in 
Ireland,  in  the  cases  I  have  mentioned,  I  do  not  think 
that  1  onght  to  deal  with  the  present  case  (there  being 
no  specific  description  of,  or  reference  to,  the  property 
in  question)  upon  the  footing  that,  not  being  within 
section  27,  section  24  of  the  Wills  Act  applies.  Th* 
difference  in  the  result  is  that  I  cannot  start  with  any 
presumption  in  favour  of  an  exercise  of  the  power  by 
reason  of  the  general  words  of  disposition,  looking  only 
to  see  if  there  be  a  contrary  intention  expresMd  ;  hot 
that  I  must  approach  the  consideration  of  the  terms  of 
the  will  as  though  the  Wills  Act  had  never  been  passed. 
Acting  on  this  view,  and  bearing  in  mind  that  tb» 
subject-matter  is  personal  estate,  and  that  such  personal 
estate  is  not  specifically  mentioned  or  described  in  the 
will,  bearing  in   mind  also  that  the  decisions  in  **  In  r* 
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Wells  "  and  "  Doyle  t.  Coyle  **  show  that  I 
should  bave  regard  to  the  date  of  the  will,  I  #ill  refer 
agafai  to  the  case  of  "  Foolkes  ▼.  Williams  " 
(42  Ch.D.,  95),  a  case  dealing  with  the  ezeroise  of  a 
special  power  oTer  real  estate,  where  Lord  Justice 
Lindley  says  (p.  97)  :—'*  We  must  bear  two  things  in 
mind.  First,  that  section  27  only  applies  to  a  general 
power  of  appointment  as  to  which  a  general  devise 
I  operates  as  an  exercise  of  the  power  unless  there  is  some 
indication  in  the  will  of  a  contrary  intention.  Secondly, 
that  as  regards  special  powers  the  old  law  applies, 
which  is  that  you  must  find  some  indication  either  by 
reference  to  the  power  or  by  reference  to  the  property 
of  an  intention  to  exercise  the  special  power.  Any- 
thing which  showed  that  the  testator  had  the  power 
in  his  mind  woold  be  enough.  But  if  you  cannot  find 
anything  to  show  that  ths^  testator  had  the  special 
power  in  his  mind  it  woLicT  be  straining  language  to 
say  that  the  devise  n^ould  be  an  exercise  of  that 
power."  The  snbjeot-matter  in  the  present  case  is 
personal  estate  and,  having  regard  to  the  old  law  before 
the  Wills  Aet  in  reference  to  personal  estate,  I  am 
unable  to  say  that  the  property  is  so  referred  to  as  to 
show  an  intention  to  exercise  a  specific  special  power 
afterwards  to  be  created.  Then  I  have  to  consider 
whether  there  is  any  sufficient  reference  to  the  power. 
It  is  at  least  doubtful  v^ether  I  am  at  liberty  to  have 
regard  to  the  fact  that  the  only  power  the  testator 
could  exercise  in  favour  of  his  wife  was  the  power  in 
qnestion.  Even  if  I  am  I  find  no  reference  to  any 
specific  limited  power  either  existing  or  toibe  after- 
wards created,  although  I  do  find  an  intention 
expressed  to  dispose  of  all  property  over  which 
the  testator  shall  have  at  the  time  of  his  death  a  dis- 
posing power  in  favour  of  his  wife  to  the  extent  of 
giving  her  a  life  interest.  Notwithstanding  the  expression 
of  an  intention  to  dispose  of  all  that  the  testator 
should  at  his  death  have  a  power  to  dispose  of,  and 
notwithstanding  the  decisions  bearing  upon  the  in- 
effeetuality  of  some  similar  expressions  as  showing  a 
contrary  intention  in  the  cases  of  wills  operated  upon 
hy  the  24th  and  27th  sections  of  the  Wills  Act,  I  think, 
balancing  as  best  I  may  the  various  considerations  one 
way  and  the  other,  that  the  power  has  not  in  this 
instance  been  well  executed.  There  are  legacies  given 
to  the  executors,  who  are  no  objeets  of  the  power, 
there  is  a  trust  for  sale  and  conversion,  and  there  is 
the  use  of  the  expressions  "  my  estate  "  and  "  my 
trust  estate, "  the  latter  being  repeated  several  times 
over.  I  find  a  general  intention  shown  to  execute  all 
powers  of  appointment  and  to  benefit  the  widow,  but 
upon  the  whole  will  I  cannot  find  sufficient  ground  to 
enable  me  to  hold  her  entitled  as  under  an  exercise  of 
the  sabsequently  created  special  power.  I  should  like 
to  mention  that  in  some  of  the  text-books  the  actual 
discussion  and  decision  in  *'  Stillman  v.  Weedon  " 
has  been  treated  as  though  it  were  only  in  reference  to 
a  general  power.  It  is,  however,  dear  to  my  mind  that, 
rightly  or  wrongly,  the  Vice-Chancellor  considered  both 
sections  24  and  27  to  relate  to  special  powers,  and  that 
be  was  actually  dealing  with  a  case  of  a  special  power. 
His  Lordship  tiieref  ore  held  that  the  power  was  not  well 
exercised. 

[Solicitors— Bell,  Brodrick,  and  Gray,  for  Buchannan 
and  Sons.] 
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8I0N  COLLEGE  V.  LO&D  MAYOR,  &G.,   OF   LONDON.* 

Bating— Beclaimed    land — Exemption— 7     Geo. 
m.,  o.  37—11  and  12  Vict.,   c.  163,  sec.  169. 

*B«poffted  bF  P.  B.  DuRNroBD,  Esq,.  Barristerst-lAw. 

No,  28.— Vol.  XVI. 


This  was  a  special  case  stated  by  the  parties  by  the 
leave  of  a  Judge  in  the  matter  of  an  appeal  by  the 
plaintiffs  to  the  Court  of  quarter  sessions  for  the  City 
of  London  from  a  rate  made  by  the  respondents.  The 
facts  set  out  in  the  special  case  were  as  follows  : — On 
April  23,  1899,  the  respondents,  acting  in  pursuance  of 
the  City  of  London  Sewers  Act,  1897,  the  City  of 
London  Sewers  Acts,  1848  and  1851,  and  the  Elementary 
Education  Act,  1870,  and  the  Acts  amending  the  same, 
duly  made  a  consolidated  rate  for  the  year  1899  at 
2s.  5d.  in  the  pound  (including  Is.  2d.  for  the  School 
Board).  The  premises  which  the  appellants  occupied, 
and  in  respect  of  which  they  were  assessed,  were  partly 
on  land  which  was  reclaimed  under  the  statute  7 
Geo.  III.,  cap.  87,  the  same  having  been  previously, 
until  so  reclaimed,  part  of  the  foreshore  of  the  river 
Thames.  The  residue  of  the  appellants'  premises  was 
on  land  reclaimed  under  other  Acts.  The  questions 
arising  on  the  appeal  wera  solely  concerned  with  the 
former  portion.  Since  the  conveyance  to  the  appellants, 
and  prior  to  the  present  rate,they  had  not  been  assessed 
in  respect  of  the  portion  in  question  to  >the  consolidated 
rate,  owing,  as  the  respondents  alleged,  to  an  error. 
The  appellants  duly  appealed  against  the  rate  to  the 
Court  of  quarter  sessions  for  the  City  of  London  on 
the  ground  that  the  portion  of  land  reclaimed  under  the 
Act  of  7  Geo.  III.,  c.  87,  was  exempt  by  'that  statuta 
from  all  rates,  taxes,  and  assessments  whatever.  The 
land  and  buildings  in  question,  known  as  Sion  College, 
were  acquired  by  the  appellants  in  1886  by  a 
conveyance  to  them  dated  April  8  of  that  year. 
Tbe  appellants  contended  that  the  land  in  question,  and 
the  building  thereon,  were  not  rateable  to  the  consoli- 
dated rate  made  under  the  Acts  mentioned,  but  were 
exempt  by  virtue  of  the  statute  7  Geo.  III.,  cap.  87. 
The  respondents  contended  tliat  the  land  was  liable  to 
be  assessed  to  the  consolidated  rate  under  those  Acts, 
and  was  not  exempt.  The  question  for  the  opinion  of 
the  Court  was  whether  the  land  was  so  exempt  or 
not. 

Mr.  HoBACE  AvoBY  appeared  for  the  appellants,  and 
in  support  of  their  contention  referred  to  the  cases  of 
**  Gamett  v.  Bradley"  (3  App.Cas. ,967)  and  **  Thorpe 
V.  Adams  "  (L.R.,  6  C.P.,  125). 

Mr.  Danckwerts,  Q.C,  for  the  respondents,  sub- 
mitted that  the  Aet  of  7  Geo.  IIl.,c.  37,  only  provided 
that  the  land  was  to  be  free  from  existing  rates  and 
taxes.  Hie  provisions  in  all  the  Acts  dealing  with  the  sub- 
ject indicated  that  the  Legislature  was  careful  .to  abolish 
all  the  exemptions  it  could  think  of.  In  the  present 
case  the  rate  was  a  new  one  which  the  land  was  liable 
to  pay.  He  cited  the  cases  of  "  Eddington  v.  Borman" 
(4  T.R.,  4),  **  B.  V.  London  Gas  Light  and  Coke  Com- 
pany "  (8  B.  Hnd  C,  54),  **  Liverpool  Library  v. 
Mayor  of  Liverpool  "  (29  X.J.,  M.C.,  221). 

Mr.  Horace  Avory,  in  reply,submitted  that,  accord- 
ing to  the  respondents'  contention,they  could  take  away 
the  benefit  of  the  exemption  by  calling  a  tax  by  a  new 
name. 

Mr.  Justice  GRANTHAU,in  giving  judgment,sud  that 
the  case  was  one  of  some  difficulty  and  he  thought  that 
it  was  a  pity  that  the  intention  of  the  Legislature  to  take 
away  the  exemption  was  not  more  clearly  expressed.  He 
thought  that  the  general  view  of  the  authorities,  which 
they  were  bound  to  follow,  was  that  the  words  taxes  and 
assessments,  from  which  the  Act  of  Geo.  III.  said  the 
land  was  to  be  exempt,  included  only  taxes  and  assess- 
ments of  the  character  then  assessed.  Tliey  would  have 
very  great  difficulty  in  holding  that  the  Legislature  did 
not  intend  by  section  169  of  the  Act  of  1848  to  make 
every  person  liable  for  the  present  rate,  quite  irrespec- 
tive of  whether  they  had  any  exemption  in  the 
past. 
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Mb.  JuAici  Chankill  laid  he  wm  of  the  same 
opinion.  The  oases  were  some  guide  to  them  in  the 
cottttruotion  of  the  Act  of  Geo.  III.,  and  they  said  that 
the  true  oonstraetion  wae  that  it  was  intended  to  relieve 
the  land,  which  was  embanked  under  that  Act,  from  all 
rates  and  taxes  which  then  existed,  and  which  in  the 
ordinary  coarse  of  things  woald  be  renewed.  It  was 
intended  to  relieve  the  land  from  these  hardens, 
although  the  form  of  the  burden  might  be  changed  from 
time  to  time.  He  thought,  however,  that  there  was  a 
suffioient  intention  shown  by  section  169  of  11  and  12 
Vict. ,  c.  163,  to  override  the  exemption  that  had  been 
given,  and  their  decision  must  therefore  be  in  favour  of 
the  respondents. 

[Solicitors— Clarke,  Bawlins,  and  Co.,  for  the  appel- 
lants ;  Sir  H.  H.  Crawford,  for  the  respondents.] 


Judicial  Committee  of  the  Privy  Council  1        ^^qq 

giords  Davey,  Robertson,  Lindley,  Sir  >     .  „^  Vo 
.  de  VUUers,    and  Sir  P.  North)        j     ^^^  ^^• 

WILLIAMS  V.  SOOTT.* 

Privy  Council  Apx)eals — New  Sonth  Wales — 
Vendor  and  purchaser — Sale  of  land — Title — 
Sale  of  ifrustee  to  himself. 


This  was  an  appeal  from  a  decree  of  the  Supreme 
Court  of  New  South  Wales  of  July  24,  1899,  reversing 
a  judgment  of  the  Chief  Judge  in  Equity. 

Mr.  Warrington,  Q.C.,  and  Mr.  W.  B.  Lindley  were 
counsel  for  the  appellant  ;  Mr.  Swinfen  Eady,  Q.C., 
and  Mr.  Morten  for  the  respondent. 

Sib  Pobd  Nobth,  in  delivering  their  Lordships'  re- 
served judgment,  said  on  December  2,  1898,  the  re- 
spondent— a  mortgagee  with  power  of  sale — agreed  to  sell 
to  the  appellant  a  piece  of  land  at  Sydney  for  £550. 
The  purchaser  paid  a  deposit  of  25  per  cent.  The  title 
was  as  follows  :— By  her  will  Mrs.  Catherine  Austin 
appointed  her  son  David  Austin  and  her  daughter 
Catherine  Neilan  her  trustees  and  executors,  and 
devised  the  property  in  question  .and  other  property 
upon  trust  to  sell  and  to  divide  the  proceeds  among  her 
eight  children.  She  died  in  1888,  and  by  a  deed  of 
June  28,  1889,  made  between  David  Austin  and 
Catherine  Neilan  as  executors  and  trustees  of  the  first 
part,  William  Neilan  (Catherine's  husband)  of  the 
second  part,  David  Austin  as  administrator  of  the  estate 
of  Mm.  Austin's  late  husband  of  the  third  part,  Sydney 
John  Bull  of  the  fourth  part,  and  David  Austin  as 
purchaser  of  the  fifth  part,  the  property  was  sold  to 
David  Austin  for  £550  and  in  1897  mortgaged  by  him 
to  the  respondeat  for  £500.  The  purchaser's  solicitors 
objected  to  the  title  upon  the  ground  that  David  Austin 
was  incapable  of  purchasing  from  himself  and  his  co- 
trustee, and  that  the  title  therefore  was  not  a  market- 
able one.  The  vendor's  solicitors  insisted  that  the  title 
wa^  good,  and  produced  a  copy  of  what  they  described 
as  an  absolute  release  to  the  trustees  from  all  the 
beneficiaries  under  the  will  of  Catherine  Austin,  such 
release  being  dated  June  15,  1889.  The  purchaser's 
solicitors  pointed  out  that  the  release  was  insufiKcient, 
as  it  did  not  show  that  the  beneficiaries  were  aware,  or 
knew  the  effect,  of  the  transaction  in  question  ;  to 
which  the  vendor's  solicitors  replied  that  the  transac- 
tion was  well  known  to  and  acquiesced  in  by  all  the 
beneficiaries,  and  that  in  fact  it  was  because  the  sale 
was  made  in  the  form  set  out  in  the  conveyance  of 
June  28,  1889,  that  the  release  was  executed.  The 
purchaser's  solicitors  still  in.sisting  on  a  deed  of 
confirmation,  the  vendor's  solicitors  declined  to  pro- 
cure it,  as  they  did  not  consider  it  necessary,  and 
stating  that  they  had  discovered     that  the  sale  was  not 
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made  to  David  Austin  but  to  John  Austin,  who  was 
not  a  trustee.  That  explanation  did  not  induce  the  pur- 
ehaser's  advisers  to  dispense  with  oonfirmation  by  the 
beneficiaries,  and,  as  sueh  was  refused,  they  claimed  to 
have  the  deposit  returned,  saying,  however,  that  th^ 
were  willipg  purchasers  and  if  their  objections  were 
met  in  a  fair  way  within  the  next  week  or  ten  days  their 
client  would  still  be  prepared  to  purohaae  the  land,  to 
which  the  only  reply  of  the  vendor's  solicitors  was  on 
January  16  that  they  had  answered  all  the  requisitions 
and  that,  mider  a  power  in  the  contraet,  the  vendor 
would  resell  unless  the  purchase  was  completed  during 
the  week,  and  hold  the  purchaser  liable  for  any  loss  on 
such  resale.  They  accordingly  advertised  the  property 
for  sale,  but  that  was  stayed  by  an  injunction  in  the 
present  suit,  commenoed  by  the  purchaser  against  the 
vendor  for  rescission  of  the  contract,  upon  the  ground 
that  the  vendor  bad  failed  to  make  out  a  good  title 
to  the  property,  and  for  a  return  of  the  deposit  and 
other  consequential  relief.  On  March  8,  1899,  the  suit 
came  before  the  Chief  Judge  in  Equity  who  agreed  by 
the  wish  of  both  parties  to  decide  the  one  point  as  to 
the  title  raised  by  the  requisition  above  quoted,  and 
to  leave  it  open  to  either  party  to  ask  for  a  reference 
to  the  Master  as  to  the  title  on  all  other  points.  On  the 
same  day  he  made  a  decree  declaring  that  the  defendant 
had  failed  to  make  out  a  good  title  to  the  land  and 
that  the  contract  must  be  rescinded,  directing  that  the 
deposit  should  be  repaid  to  the  purchaser  with  interest, 
and  that  the  plaintiff's  costs  of  the  suit  should  be  paid 
by  the  defendant,  declaring  that  the  plaintiff  was 
entitled  to  a  lien  oa  the  defendant's  interest  in  the 
land  for  such  deposit  and  interest  ;  and  restraining  the 
defendant  from  dealing  with  the  land  to  the  prejudice 
of  that  lien.  The  vendor — ^the  defendant  in  the  action 
and  present  respondent — appealed  from  that  decree, 
and  the  appeal  was  beard  before  Chief  Justice  Darley 
and  Justices  Owen  and  Walker.  The  two  former  agreed 
that  the  title  was  one  which  could  be  forced  upon  a 
purchaser,  and  that  the  decision  of  the  Court  below  was 
wrong.  The  latter  was  of  opinion  that  the  appeal 
should  be  dismissed.  It  was  clear  undisputed  law  that  a 
trustee  for  the  sale  of  property  could  not  himself  be 
the  purchaser  of  it.  No  person  could  at  the  same  time 
fill  the  two  opposite  characters  of  vendor  and  purchaser. 
But  the  purchase  by  David  Austin  was  attempted  to  be 
supported  upon  two  grounds  Bot  quite  consistent  with 
one  another—viz.  (1)  that  he  was  the  porchasec  of  the 
property  from  all  the  beneficiaries  who  agreed  in  the 
sale  to  him  with  full  knowledge  of  all  the  circum- 
stances, and  (2)  that  he  and  his  oo-trustee  sold  the 
property  to  John  Austin,  one  of  the  beneficiaries,  who, 
not  being  a  trustee,  was  under  no  incapacity  to  pur- 
chase, and  that  David  Austin  subsequently  purchased  it 
from  John  Austin.  As  to  the  first  point,  their  Lord- 
ships thought  no  sufficient  evidence  was  forthcoming 
that  any  of  the  beneficiaries  knew  uf  the  circumstances 
under  which  David  Austin  acquired  and  took  the  con- 
veyance of  the  property.  The  allegation  that  the  sale 
by  the  trustees  was  really  made  not  to  David  Austin 
but  to  John  Austin,  who  was  capable  of  being  the  pur- 
ehaser,  was  absolutely  inconsistent  with  the  terdks 
of  the  conveyance  itself.  The  proposition  seemed 
to  have  found  some  favour  in  the  Supreme  Court 
that  if  the  documents  were  capable  of  an  innocent 
interpretation  in  favour  of  the  title  and  the  Court 
could  say  that  the  parties  had  not  infringed  any 
principle  of  law  and  were  not  guilty  of  misconduct,  it 
would  rather  put  that  interpretation  upon  it  than 
assume  that  the  parties  had  been  guilty  of  some  wrong- 
doing or  breach  of  law  ;  and  that  in  the  absence  of 
evidence  to  the  contrary  the  Court  must  assume  that 
the  release  was  a  proper  one,  and  that  the  cestui  que 
trusts  iftre   informed    of   all   necessary  matters.    Their 
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Lordships  wer«  unable  to  agree  in  that  view.  Hie 
conveyance  itself  was  incapable  of  any  interpretation 
but  one,  and  that  was  unfavourable  to  the  title.  A 
trustee  for  sale  of  tmst  property  could  not  sell  to  him- 
self. If,  notwithstanding  the  form  of  the  conveyance,  the 
trustee  (or  any  person  claiming  nnder  him)  sought  to 
justify  the  transaction  as  being  really  a  purchase  from  the 
cettui  que  trusU  it  ^was  important  to  remember  upon 
whom  the  onus  of  proof  fell.  It  ought  not  to  be 
assumed,  in  the  absence  of  evidence  to  the  contrary, 
that  the  transaction  was  a  proper  one,  and  that  the 
cestui  que  trusts  were  informed  of  all  necessary  matters. 
The  burden  of  proof  that  the  transaction  was  a 
righteous  one  rested  upon  the  trustee,  who  was  bound 
to  produce  elear,  affirmative  proof  that  the  parties  were 
at  arm's  length  ;  that  the  cestui*  que  trusts  had  the 
fullest  information  upon  all  material  facts  ;  and  that, 
having  that  information,  they  agreed  to  and  adopted 
what  was  done.  Under  these  circumstances  it  would  be 
inequitable  to  force  such  a  title  as  that  upon  the 
appellant.  It  was  not  merely  that  the  purchaser  would 
be  running  the  risk  of  proceedings  being  taken  by  the 
cestui  que  trusts  to  reopen  the  transaction.  The  pur- . 
chaser  would  be  saddled  with  a  property  wh'.ch  he  would 
be  unable  for  many  years  to  put  upon  the  market,  unless 
recourse  was  had  to  some  special  restrictive  condition 
which  might  seriously  reduce  the  price  a  purchaser 
would  be  willing  to  pay  for  it.  Their  Lordships  would 
humbly  advise  her  Majesty  to  discharge  the  order  of  the 
Supreme  Court  and  dismiss  with  costs  the  appeal  to  that 
Court,  and  to  direct  that  the  respondent  repay  to  the 
appellant  the  costs  which,  by  the  deeree  of  the  Supreme 
Coorty  the  appellant  was  ordered  to  pay  to  the  respon- 
dent, nieir  Lordships  directed  the  respondent  to  pay  to 
the  appellant  her  costs  of  this  appeal. 

[Solicitors — Young,    Jones,   and  Co.,    for  the  appel- 
lant ;  Clapham,  Fitch,  and  Co.,  for  the  respondent.] 


Court  of  Appeal  (Lord  Alverstone,  H.R. ,  >  1900. 

Rigl^  and  Collins,  L.  JJ.)  j      June  20. 

WILLIAMS  V.   IlfaBAM.* 

Practice — Discovery — Docomeiits. 

The  Court  refosed  to  compel  defendants  to  pro- 
duce documents  which  were  in  their  possession 
solely  as  directors  of  a  company  to  which  the 
documents  belonged. 

Decision  of  Byrne,  J.  (ante,  p.  434),   aflflrmed. 


This  was  an  appeal  against  the  refusal  of  Mr.  Justice 
Byrne,  as  reported  ante,  p.  434,  to  order  the 
production  of  documents  in  the  possession  of 
some  of  the  defendants.  The  plaintiffs  are  the  five 
daughters  of  the  late  Mr.  Herbert  Ingram,  the  founder 
of  the  Illustrated  London  News,  and  the  defendants 
are  Sir  William  J.  Ingram  and  Mr.  Charles  L.  N. 
Ingram,  the  two  surviving  sons  of  Mr.  Herbert  Ingram, 
and  some  trustees.  On  Mr.  Herbert  Ingram's 
death  his  widow  became  solely  entitled  to  the 
Illustrated  London  News,  and,  by  an  agreement  made  in 
1882,  Mrs.  Herbert  Ingram  (afterwards  Lady  Watkin) 
assigned  the  newspaper  business  to  the  two  defendants 
upon  certain  terms,  by  which  she  was  entitled  to  one 
undivided  moiety  and  the  defendants  to  the  other.  In 
July,  1887,  Lady  Watkin,  who  had  then  parted  with 
one-fourth  of  her  moiety,  transferred,  the  remaining 
three-fourths  upon  trusts  as  to  two- fourths  for  herself 
and  as  to  the  remaining  one-fourth  (or  one-eighth  of 
the  whole  business)  upon  trusts,  under  which  in  the 
events  which  had  happened  the  plaintiffs  had  become 
absolutely  entitled.    In   February,  1892,  a  private  com- 
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pany  was  formed,  under  the  name  of  the  Illustrated 
London  News  (Limited),  with  a  capital  of  £500,000, 
divided  into  15,000  preference  shares  and  15,000  ordinary 
shares  of  £10  each,  Lady  Watkin  and  the  plaintiffs  being 
entitled  to  5,625  of  each  class  of  shares.  The  first 
directors  were  Sir  Edward  Watkin,  Mr.  B.  Watkin,  and 
the  defendants  Ingram.  The  defendants  Ingram  were 
appointed  managers  of  the  company.  The  pUintiffs 
allege  that  negotiations  subsequently  took  place  between 
Lady  Watkin  and  the  plaintiffs  and  the  defendants 
Ingram  for  the  purchase  of  Lady  Watkin's  and  the 
plaintiffs'  shares  and  interest  in  the  business,  and  in 
June,  1895,  it  was  agreed  that  the  defendants  Ingram 
should  purchase  those  shares  and  interest  in  consideration 
of  an  annuity  of  £4,500,  the  annuity  to  be  secured  by  a 
charge  on  the  shares.  The  plaintiffs  allege  that 
this  purchase  was  made  on  the  basis  that  the  then  existing 
annual  profits  of  the  business  were  only  £20,000,  and  their 
case  is  that  a  mistake  had  occurred,  or  there  had  been 
some  mbmanagement,  Inasmuch  as  the  defendants  Ingram 
had  in  1899  sold  the  company  to  a  new  company — 
namely,  the  Illustrated  London  News  and  Sketch 
(Limited)— -for  a  total  sum  of  £1,042,500,  and  by  the 
prospectus  of  the  new  company  it  appeared  that  the 
profits  had  risen  to  quite  £60,000  a  year.  The  plaintiffs 
claim  a  declaration  that  the  agreement  for  sale  of  June, 
1895,  is  not  binding  on  them  and  should  be  set  aside 
and  an  inquiry  and  an  account.  Hie  defendants  Ingram 
deny  the  statements  and  allegations  of  the  plaintiffs  and 
generally  traverse  their  case.  The  plaintiffs  applied  for 
an  order  for  the  production  and  inspection  of  the  books, 
&c.,  of  the  Illustrated  London  News  (Limited)  and  the 
Illustrated  London  News  and  Sketch  (Limited).  The 
defendants,  by  affidavit,  stated  that  they  had  the  books  in 
their  possession  and  power,  but  they  objected  to  produce 
them  because  they  are  the  property  of  the  companies 
of  which  they  are  directors,  but  not  the  only  directors, 
and  that  they  have  no  property  in  or  power  to  produce 
the  same,  and  that  the  books  are  in  their  possession  or 
power  only  in  the  sense  that  they  have  access  thereto  as 
directors  of  the  companies  and  for  the  purposes  of  the 
business  of  the  companies  ;  and  alw  because  the  owner- 
ship of  the  books  relating  to « the  Illustrated  London 
News  (Limited)- had  changed  to  that  of  the  Illustrated 
London  News  and  Sketch  (Limited).  The  companies  are 
not  parties  to  the  action,  but  they  appeared  on  the 
application,  Mr.  Justice  Byrne  refused  the  application. 
In  his  opinion  *'  Walbum  v.  Ingilby  "  (1  M.  and  K., 
61),  on  which  the  plaintiffs  had  relied,  did  not  justify 
him  in  making  the  order  for  production.  The  plaintiffs 
appealed. 

Mr.  Levett,  Q.C.,  and  Mr.  Mark  Bomer  were  for  the 
plaintiffs  ;  Mr.  Danckwerts,  Q.C.,  and  Mr.  Martelli, 
for  the  defendant^  Ingram,  were  not  called  upon  ;  Mr. 
Ward  Coldridge  was  for  the  two  companies. 
The  COUBT  dismissed  the  appeal. 
The  Masteb  of  the  Rolls  said  that  it  vras  well 
worth  consideration  wh^her  the  power  of  the 
Court  was  sufficient  nith  regard  to  the  produc- 
tion before  trial  of  documents  in  the  possession 
of  thirds  parties.  But  as  matters  now  stood  his 
Lordship  was  satisfied  that  the  decision  of  Mr.  Justice 
Byrne  was  right.  There  was  nothing  to  bring  the 
present  case  within  any  exception  from  the  general  rule, 
as  in  "  Walbum  v.  Ingilby  "  (1  M.  and  K.,61),  the  case 
on  which  the  appellants  had  relied.  As  the  law  and 
practice  now  ^tood  it  was  impossible  to  compel  pro- 
duction of  the  documents  in  question.  If  any  alteration 
was  to  be  made  in  the  practice,  this  could  only  be  done 
by  a  new  rule  (if  that  were  possible)  or  by  fresh 
legislation.  ^ 

Lord  Justice  Rioby  and  Lobd  Justick  Collins  con- 
curred. 
[Solicitors— Inoe,  Colt,  and  Ince ;  Maddisons.] 
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Coart  of  Appeal  (Lord  Alveretone,  M.R. ,  >  1900. 

Rigby  and  Collins,  L.JJ.)  (      June  20. 

THE  ATTOBKET-GBXSAAL  V.  THE  HAKWELL  USBAN 
DI9TBIGT  COUNCIL.* 

Local  Government-— Urban    District    Council-- 
Land  acquired  for  special  purpose— Sale   of 
surplus  land. 
Decision   of   Kekewich,     J.   (arUe,     p.      10), 

alBrmed. 


Hiis  was  an  appeal  agaiikst  the  decision  of  Mr.  Jostice 
Kekewich  reported  in  The  Times  of  November  3  last  and 
atiU,  p.lO.  The  action  was  broaght  by  the  Attorney-Gene- 
ral at  the  relation  of  the  Earl  of  Jersey,  and  by  the  Earl 
of  Jersey  as  co-plamtiff,  for  an  injunction  to  restrain 
thedefendants,  the  Han  well  Urban  District  Conncil,  from 
erecting  an  isolation  hospital  for  the  reception  of 
patients  suffering  from  infectious  diseases  on  some  land 
in  the  parish  of  Hanwell,  Middlesex,  which  had  been 
acquired  by  the  rural  sanitary  authority  of  the  Brent- 
ford Union,  the  defendants'  predecessors  in  title,  from 
the  Earl  of  Jersey,  in  1883  for  the  purpose  of  disposing 
of  the  sewage  of  the  parish,  and  from  using  the  land, 
or  any  part  thereof,  as  the  site  of  any  such  hospital. 
The  plamtiffs  claimed  a  further  injunction  to  restrain 
the  defendants  from  using  the  land  as  a  site  for  any 
such  hospital  so  as  to  be  a  nuisance  to  the  earl  or  his 
tenants,  or  a  nuisance  or  injury  to  his  adjoining 
property.  Lord  Jersey  is  the  owner  of  the  Osterley  estate 
in  Hanwell,  consisting  of  arable  and  pasture  land,  and 
also  of  building  land.  In  1883  the  Brentford  Union,  as 
the  then  sanitary  authority  of  the  district,  purchased 
from  him  a  piece  of  land  of  about  12  acres  forming 
part  of  the  Park  farm  included  in  the  Osterley  estate 
for  the  express  purpose  of  the  disposal  of  the  sewage 
of  the  parish  of  Hanwell.  The  purchase  for  that  purpose 
was  sanctioned  by  the  Local  Government  Board  on  the 
petition  of  the  sanitary  authority,  snd  after  an  inquiry 
as  to  its  propriety.  The  greater  part  of  the  land  so 
acquired  was  accordingly  used  exclusively  for  the  sewage 
purposes  contemplated  ;  but  in  1896  the  defendants,  as 
the  successors  of  the  Brentford  sanitary  authority,  pro- 
posed utilizing  about  two  acres  of  the  land  which  they 
had  purchased,  and  which  had  been  found  to  be  unsuit- 
able for  sewage  purposes,  for  the  erection  of  a  hospital 
for  infectious  diseases  other  than  smallpox.  A  public 
inquiry  was  then  held,  on  December  17,  1896,  by  a 
Local  Government  Board  inspector,  and  the  result  was 
that  by  an  order  under  the  seal  of  the  Board,  and  dated 
April  3,  1897,  the  Board  directed  that  the  two  acres 
should  be  retained  by  the  defendants  as  a  site  for  the 
erection  of  a  hospital  for  infectious  diseases  other  than 
smallpox.  The  plaintiffs  thereupon  brought  the  present 
action,  contending  that  the  defendants  had  no  power, 
either  statutory  or  otherwise,to  use  the  land  for  any  other 
purpose  than  that  for  which  it  had  been  originally 
acquired.  The  defendants  relied  on  the  order  of  the 
Local  Government  Board,  and  contended  that  they  were 
entitled  to  use  the  two  acres  for  an  isolation  hos- 
pital, although  that  was  not  the  purpose  for  which  they 
and  the  rest  of  the  12  acres  were  originally  required. 
Section  IV 5  of  the  Public  Health  Act,  1875,  provides 
that  '*  Any  local  authority  may  for  the  purposes  and 
subject  to  the  provisions  of  this  Act  purchase  or  take  on 
lease,  sell  or  exchange  any  lands,  whether  within  or 
without  their  district.  .  .  .  Any  lands  acquired  by 
a  local  authority  in  pursuance  of  any  powers  in  this 
Act  c6ntained  and  not  required  for  the  purpose  for 
which  they  were  acquired  shall  (unless  the  Local 
Government  Board  otherwise  direct)  be  sold.  .  .  ." 
Mr.  Justice  Kekewich  held   that   the   defendants  were 
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not  entitled  to  use  the  land  for  purposes  for  which  it 
had  not  been  originally  acquired,  and  that  the  plaintiffs 
were  entitled  to  an  injunction  restraining  the  defendants 
from  using  the  two  acres  as  a  site  for  a  hospital  for 
infectious  diseases  other  than  smallpox.  The  defen- 
dants appealed. 

Mr.  Warrington,  Q.C.,  and  Mr.  Stallard  were  for  the 
defendants  ;  Mr.  Renshaw,  Q.C.,  and  Mr.  Howard 
Wright  were  for  the  plaintiffs. 

The  COUBT  dismissed  the  appeal. 

The  Mastsb  of  the  Rou^  said  that  he  had  felt  con- 
siderable difficulty  during  the  argument,  and  the  case 
bad  seemed  to  him  by  no  means  a  clear  one.  But  on 
consideration  he  thought  that  the  decision  of  Mr. 
Jostice  Kekewich  ought  to  be  affirmed.  Under  the 
Public  Health  Act  provisions  were  made  for  the  protec- 
tion of  landowners,  and  the  local  authority  was  required 
to  state  the  purposes  for  which  it  required  to  take  land 
compulsorily.  Unless  section  175  altered  the  righto  of 
the  parties  it  must  be  taken  that  the  defendanto'  pre- 
decessors acquired  the  land  for  statutory  purposes— for 
the  disposal  of  sewage.  It  was  found  that  two  acres  of 
the  land  acquired  were  not  fitted  for  the  purposes  of 
sewage,  and  then  the  idea  occurred  to  the  defendanto 
that  they  might  use  the  two  acres  not  for  any  purpose 
connected  with  sewage,  but  for  the  purpose  of  erecting 
an  isolation  hospital— not  a  temporary  hospital,  but  a 
permanent  one.  This  led  to  the  order  which  was  made 
by  the  Local  Government  Board  in  April,  1897,  which 
directed  that  the  two  acres  should  be  retained  l^  the 
defendanto  as  a  site  for  the  erection  of  a  hospital.  It 
could  not  be  implied  or  suggested  that  the  Local 
Government  Board  had  any  power  to  enforce  the  erec- 
tion of  a  hospital.  The  order  was  really  made  under 
section  175,  and  ito  effect  was  that  the  council  might 
retain  the  land  as  their  own,  and  then  they  could  use  it 
for  any  lawful  purpose.  In  his  Lordship's  opinion,  the 
language  of  section  175  was  not  sufficient  to  enable  the 
local  authority  to  apply  the  land  permanently  to  a 
purpose  for  whioh  they  did  not  originally  acquire  it. 
The  local  authority  had  limited  powers  ;  they  had 
power  to  acquire  land  compulsorily  for  specific  pur- 
poses. They  held  the  land  subject  to  that  restriction. 
The  Local  Government  Board  had  directed  that  the  land 
should  not  be  sold.  There  might  be  many  reasons  why 
it  would  be  desirable  that  the  land  should  remain  in  the 
hands  of  the  local  authority,  though  they  might  not  be 
able  to  use  it  permanently  for  any  but  the  original 
purpose.  At  any  rate,  it  would  be  too  strong  a  thing 
to  import  a  power  of  the  Local  Government  Board  to 
authorize  the  local  authority  to  use  the  land  for  a 
purpose  wholly  inconsistent  with  that  for  which  it  was 
acquired.  When  there  was  a  dhrection  by  the  Local 
Government  Board  that  the  land  should  not  be  sold  it 
could  not  be  said  that  the  local  authority  held  the  land 
free  from  any  restriction.  The  Court  was  not  now 
dealing  with  a  merely  temporary  user,  for  it  was 
admitted  that  the  defendants  intended  to  use  the  land 
for  a  permanent  hospitol. 

LoBD  Justice  Rioby  and  Lobd  Justice  Collins 
concurred. 
[Solioitors— P.  J.  Dennis  ;  Freshfields  and  Williams.] 
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Salary  of  "  clerk    or    flervant " — Salary    of 
managing  director. 


This  was  a  somraons  in  &  debenture-holders'  action 
to  determine  whether  a  managing  director  was  entitled 
as  clerk  or  servant  of  his  company^  to  a  preferential 
pajrment  up  to  £60  over  the  debentnre-holders  in 
respect  of  arrears  of  salary.  The  preferential  payments  in 
the  Bankruptcy  Act,  1888,  in  a  bankruptcy  or  winding 
up  of  a  company,  gave  priority  to  all  other  debts  to 
**  all  wages  or  salary  of  any  clerk  or  servant  in  respect 
of  services  rendered  to  the  bankrupt  or  company  during 
four  months  before  the  date  of  the  receiving  order,  or, 
as  the  case  may  be,  the  commencement  of  the  winding 
up,  not  exceeding  £60."  The  preferential  payments 
in  Bankruptcy  Amendment  Act,  1897,  extended  the 
priority  to  cases  of  the  appointment  of  a  receiver  for 
debenture-holders  with  a  floating  charge  on  the  assets 
of  a  company.  By  an  agreement,  dated  October,  1897, 
Mr.  James  Kirby  had  been  duly  appointed  managing 
director  of  the  Newspaper  Firoprietary  Syndicate 
(Limited)  for  three  years  at  a  salary  of  £600  a  year. 
He  had  acted  down  to  the  time  of  the  appointment  of 
the  receiver  in  this  action  as  managing  director  and 
advertising  manager,  and  not  received  any  remunera- 
tion. 

Mr.  Martelli  appeared  for  Mr.  Kirby  in  support  of 
the  claim  ;    Mr.  Douglas  opposed. 

Mn.  JusTici  Ck)ZENS-HABDY,  in  delivering  a  re- 
served judgment,  held  that  a  managing  director 
is  not  '*  a  clerk  or  servant  "  within  the  meaning  of 
the  Acts,  and  that  Mr.  Kirby  was  not  entitled  to 
priority  ;  at  the  same  time,  as  the  point  had  been 
properly  raised,  he  directed  the  costs  of  the  summons 
to  be  paid  by  the  receiver  out  of  the  assets. 

[Solidtors—Ward,  Bowie,  and  Oo.] 
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GBKAT  WBSTSBN    RAILWAY    COMPANT  ▼.   LONDON  AND 
COUKTY  BANKING  COMPANY  (LIMITKD).* 

Banker — Cheque — Crossed  cheque — **  Customer," 
who  is— Bills  of  Exchange  Act,  1882,  sec.  82. 
Decision  of  Bigham,    J.    (15   The  Times  L.R.  i 

433),  alfirmed. 

Hus  was  an  appeal  from  the  judgment  of  Mr.  Justice 
Bigham  at  the  trial  of  the  action  without  a  jury,  re- 
ported in  16  The  Times  L.R.,  433  ;  4  Com.  Cas.,  260. 
The  action  was  brought  to  recover  £142  iQs.,  money 
had  and  received  by  tiie  defendants  to  the  use  of  the 
plaintiffs,  or,  in  the  alternative,  to  recover  damages  to  a 
like  amount  for  the  conversion  of  a  cheque. 

Tlie  facts  were  as  follows  :•— One  Huggins  had  been  for 
many  years  a  rate  collector  in  the  employment  of  the  Wan- 
tage Bural  District  Council  and  of  other  similar  bodies.  In 
this  capacity  he  had  been  in  the  habit  of  receiving  from 
the  plaintiffs  and  others  cheques  for  the  amounts  pay- 
able hj  them  for  rates,  and  the  cheques  so  received  he 
used  frequently  to  cash  through  the  defendants'  branch 
bank  at  Wantage.  He  had  been  in  the  habit  of  cashing 
cheques  in  this  way  for  16  or  20  years,  and  a  consider- 
able number  of  such  cheques  (60  or  60)  were  cashed  by 
him  in  the  course  of  each  year.  Apparently  Huggins,  on 
receipt  of  the  money  for  the  cheques,  distributed  it 
among  the  local  bodies  to  whom  he  had  to  account.  He 
was   well   known   to   the   manager  and  officials  of  the 
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bank  at  Wantage,  and  the  bank  were  the  bankers  of  the 
Wantage  Bural  District  Council.  Huggins,  however, 
kept  no  account  with  the  defendants,  nor  had  he  an^p 
pass-book  ;  his  transactions  with  the  defendants  were 
completely  disposed  of  in  each  case  as  and  when  he 
brought  the  cheques.  In  November,  1898,  Huggins 
falsely  pretended  to  the  plaintiffs  that  a  rate 
had  been  made,  and  that  the  plaintiffs  owed 
in  respect  of  the  same  £142  lOs.  By»  this 
means  he  induced  the  plaintiffs  to  give  him  their  cheque 
for  that  amount.  The  cheque  was  drawn  on  the 
head  office  of  the  London  Joint  Stock  Bank  in  favour 
of  Huggins  or  order  ;  it  was  crossed  generally  and 
marked  **  not  negotiable.''  On  November  16  Huggins, 
in  accordance  with  bis  usual  course  of  dealings  with  the 
defendants,  took  this  cheque  to  their  bank  at  Wantage 
to  get  it  cashed.  He  handed  it  across  the  counter  to 
the  bank  derk,  and  the  latter  filled  up  a  paying-in  slip, 
which  Huggins  signed.  This  paying-in  slip  contained 
no  reference  to  the  cheque  itself,  but  purported  to 
show  a  payment  into  the  bank  of  £142  10s.  in  money, 
a  payment  out  to  Huggins  of  £117  10s.,  and  a  pay- 
ment to  the  credit  of  the  district  council's  account  at 
Huggins 's  request  of  £26.  Hie  learned  Judge  at  the 
trial  held  that  the  business  effect  of  this  was  that  the 
bank  handed  to  Huggins  the  amoont  of  the  cheque, 
£142  10s.,  which  he  then  and  there  disposed  of  to  his 
own  use.  Haring  thus  obtained  the  cheque,  the  de- 
fendants crossed  it  to  themselves,  and  sent  it  up  to 
their  head  office  in  London  for  collection.  On  the  next 
day,  November  17,  the  cheque  was  duly  presented  and 
paid.  Huggins's  fraud  was  immediately  discovered* 
and  on  November  18  he  was  arrested  on  a 
charge  of  obtaining  the  cheque  by  false  pretences,  and 
on  January  2,  1899,  he  was  tried,  convicted,  and 
sentenced.  The  plaintiffs  then  brought  this  action  against 
the  defendants.  By  section  81  of  the  Bills  of  Exchange 
Act,  1882,  **  where  a  person  takes  a  crossed  cheque 
which  bears  on  it  the  words  '  not  negotiable  '  he  sludl 
not  have  and  shall  not  be  capable  of  giring  a  better 
title  to  the  cheque  than  that  which  the  person  from 
whom  he  took  it  had."  By  section  82,  *'  where  a 
banker  in  good  faith  and  without  negligence  receives 
payment  foe  a  customer  of  a  cheque  crossed  generally  or 
specially  to  himself,  and  the  customer  has  no  title  or  a 
defective  title  thereto,  the  banker  shall  not  incur  any 
liability  to  the  true  owner  of  the  cheque  by  reason  only 
of  having  received  such  payment."  Mr.  Justice  Bigham 
found  as  a  fact  that  the  defendants  received  payment  of 
the  cheque  in  good  faith  and  without  negligence, 
and  that  they  received  it  for  Huggins  ;  and  he 
was  of  opinion  that  Huggins  was  a  customer  of 
the  bank  within  the  meaning  of  section  82.  He 
accordingly  held  that^  though  Hoggins  had  only 
a  defective  title  to  the  cheque,  and  by  section  81  could 
not  give  the  defendants  a  better  title  than  he  himself 
had,  yet  by  section  82  the  defendants  were  protected 
from  liability.  He  therefore  directed  that  judgment 
should  be  entered  for  the  defendants.  The  plaintiffs 
appealed. 

Mr.  H.  D.  Greene,  Q.C.,Mr.  Asquith,  Q.C.,  and  Mr. 
Park  Ooff  appeared  for  the  plaintiffs  ;  Hr.  A.  T. 
Lawrence,  Q.C.,  and  Mr.  Guy  Lushington  for  the 
defendants. 

LoBD  Justice  A.  L.  Smith  read  the  following  con- 
sidered judgment  :— This  action  Is  brought  by  the  Great 
Western  Railway  Company  to  recover  from  the  London 
and  County  Banking  Company  as  money  had  and  re- 
ceived by  the  defendant  bank  to  the  use  of  the  plaintiffs  a 
sum  amounting  to  £142  lOs. ,  or,  in  the  alternative, 
in  trover  for  a  cheque  for  the  like  sum,  which  cheque 
had  been  fraudulently  obtained  from  the  plaintiffs  by  a 
man  named  Huggins,  and  which  had  been  cashed  \sj  the 
defendants  for  Huggins  and  its  proceeds  received  by  the 
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defenclants  from  the  plaintiff  company  under  the  follow- 
ing clreamstances  :— Hoggins  was  a  rate  collector  at 
Wantage,  and  by  falsely  pretending  to  the  plaintiff 
company  that  certain  rates  were  due  from  them  ob- 
tained from  the  plaintiff  company  in  supposed  payment 
of  the  rates  the  cheque  in  question.  It  was  a  cheque 
drawn  by  the  plaintiff  company  upon  the  London  Joint 
Stock  Bank  in  London  in  favour  of  Huggins  or  order, 
and  was  crossed  **  and  Co./'  "  not  negotiable."  It 
was  proved  that  the  plaintiff  company  always  paid 
Huggins  the  rates  due  from  them  by  cheques  in  the 
above  form.  The  cheque,  it  will  be  seen,  was  a  cheque 
drawn  upon  the  head  office  of  the  London  Joint  Stock 
Bank  in  London,  and  what  I  will  call  Huggins 's  ordi- 
nary course  of  business  with  the  defendant  bank  was  to 
go  to  its  Wantage  branch  when  he  receitred  cheques  from 
the  plaintiffs,  endorse  them,  and  then  present  them  at 
the  Wantage  branch  to  be  cashed.  And  this  the  de- 
fendant bank  was  accustomed  to  do  for  Huggins.  This 
was  the  course  of  business  between  the  defendant  bank 
and  Huggins  ;  and  at  times,  at  Huggins's  request,  the 
branch  bank  would  place  some  portion  of  the  cash,  which 
would  otherwise  have  been  handed  to  Huggin8,to  accounts 
named  by  Huggins.  The  branch  bank  then  forwarded  the 
cheque  so  cashed  for  Huggins  to  its  head  office  in 
London,  which  then  presented  and  obtained  payment  of 
the  cheque  from  the  drawers,  in  this  case  the  plaintiffs 
in  this  action.  This  as  regards  the  cheque  in  question 
had  all  taken  place  before  the  fraud  of  Huggins  was 
detected  by  the  plaintiffs,  and  when  they  did  afterwards 
discover  it  they  demanded  the  cheque  or  its  proceeds 
from  the  defendants,  which  was  refused.  The  plaintiffs 
thereupon  brought  this  action.  The  plaintiffs  in  the 
first  instance  attempted  to  show  that  the  defendants, 
when  they  took  the  cheque,  took  it  with  notice  of 
Huggins 's  fraud,  but  in  this  they  wholly  failed,  and  this 
was  abandoned  at  the  trial.  I  will  assume  that  money 
had  and  received  or  trover  will  lie  in  the  circumstances 
of  this  case  ;  but  in  the  view  I  take  it  is  not  necessary 
to  decide  this,  for  supposing,  as  I  will, that  such  actions 
or  either  of  them  will  lie,  if  the  question  decided  by 
my  brother  Bigham  is  rightly  decided,  as  I  think  it  is, 
this  question  becomes  immaterial,  for  the  real  question 
is,  Did  the  defendant  bank  in  cashing  the  cheque  for 
Huggins  as  they  did,  though  crossed  and  with  the  words 
**  not  negotiable  "  thereon,  come  within  the  protection 
afforded  to  bankers  by  section  82  of  the  Bills  of  Ex- 
change Act,  1882  (45  and  46  Vict.,  c.  61)  P  It  is  true 
that  section  81  of  the  Act  enacts  that  ' '  where  a  person 
takes  a  crossed  cheque  which  bears  on  it  the  words  *  not 
negotiable  *  he  shall  not  have  and  shall  not  be  capable  of 
giving  a  better  title  to  the  cheque  than  that  which 
the  person  from  whom  he  took  it  had  ''~in  this 
case  no  better  title  than  Huggins,  which  after  disaffirm- 
ance of  the  transaction  by  the  plaintiffs  would  be  no 
title  at  all.  But  section  82  protects  a  banker  who 
receives  payment  for  a  customer  of  a  crossed  cheque  as 
follows  :— **  Where  a  banker  in  good  faith  and  without 
negligence  receives  payment  for  a  customer  of  a  cheque 
crossed  geneially  or  specially  to  himself,  and  the 
customer  has  no  title  or  a  defective  title  thereto,  the 
banker  shall  not  inour  any  liability  to  the  true  owner  of 
the  cheque  by  reason  only  of  having  received  such  pay- 
ment. ' '  Two  points  are  made  by  the  plaintiffs  upon 
this  section  82.  The  first  is  that  Huggins  was  not'  a 
customer  of  the  bank  within  the  meaning  of  this  sec- 
tion ;  and,  secondly, if  he  were,  the  bank  did  not  receive 
the  proceeds  of  the  cheque  from  the  plaintiffs  for  their 
customer  but  for  themselves.  It  was  proved  that  the 
course  of  business  between  Huggins  and  the  defendants 
— viz.,  the  defendants'  cashing  cheques  for  Huggins 
whether  crossed  and  with  the  words  **  not  negotiable  ** 
thereon,  or  without  being  crossed,  at  the  Wantage  bank, 
and  collecting  them— had  been  in  existence  f«r  some  20 


j  years,  and  that  this  was  the  way,  as  between  Huggins 
and  the  branch  bank  in  which  he  obtained  cash 
for  the  cheques  received  by  him  as  rate  col- 
lector. I  agree  with  my  brother  Bigham  that 
whether  or  not  a  man  is  a  customer  of  a  bank  is  a  ques- 
tion of  fact.  I  do  not  agree  with  the  suggested  read- 
ing of  the  section  that  the  word  "  customer  "  is  con- 
fined to  the  case  of  a  person  who  keeps  a  current 
account  with  a  bank.  I  can  find  no  such  limitation  in  the 
section.  This  is  not  like  the  case  of  a*  stranger  coming 
to  a  bank  upon  an  isolated  occasion  to  get  a  cheque 
cashed,  which  was  the  case  in  **  Matthews  ▼.  Brown  " 
(63  L.J.,  Q.B.,  494),  where  it  was  held  that  such  a 
person  was  not  a  customer  within  the  section,  Mr. 
Justice  Cave  saying  that  the  word  *'  customer  " 
involves  something  of  use  and  habit.  In  the  present 
case  there  has  been  use  and  habit  for  20  years.  It  was 
upon  the  same  principle  that  Mr.  Justice  Collins,  in 
**  Lacave  and  Co.  v.  Credit  Lyonnais  *'  ([1897]  1  Q.B., 
148),  decided  that  one  Ponce  was  not  a  customer,  the 
learned  Judge  saying  (at  page  155)  that  to  constitute 
him  one  his  relations  must  be  much  nearer  and  oloser 
than  those  of  Ponce  in  that  case.  I  think  that  the  cash* 
ing  of  the  cheques  for  Huggins  and  then  the  collecting 
of  the  cheques  by  the  defendant  bank  during  a  period  of 
20  years  as  a  matter  of  fact,  constituted  Huggins  a 
customer  of  the  bank,  and  I  agree  with  Mr.  Justice 
Bigham  as  to  this.  Then  comes  the  next  question,  Did 
the  bank  receive  payment  of  the  cheque  from  the 
plaintiff  eompany  for  their  customer,  Huggins,  or  for 
themselves  ?  If  they  received  such  payment  for  Huggins 
I  do  not  see  how  it  can  be  even  argued  that  Huggins 
was  not  their  customer.  It  is  said  for  the  plaintiffs 
that  the  defendant  bank  did  not  do  so,  for  it  purchased 
from  Huggins  the  cheque  in  question,  and  took  it  for 
better  or  for  worse.  I  cannot  think  so.  The  defendant 
bank  charged  nothing  for  undertaking  the  suggested 
liability.  Why  should  they  have  done  so  ?  I  heard 
no  reason,  and  I  cannot  conceive  why  they  should 
have  done  so.  The  truth  is  that  the  branch  bank,  to 
accommodate  Huggins  and  possibly  themselves,  in  being 
able  thus  to  pass  money  to  London,  cashed  the  London 
cheque  at  Wantage,  undertaking  to  collect  it  for 
Huggins,  he  and  not  the  bank  standing  the  risk  of  the 
cheque  not  being  met  by  the  drawers,  in  my  judgment 
they  did  not  purchase  the  cheque  at  all.  They  collected 
it  for  Huggins,  and  not  for  themselves  as*  argued.  This 
is  the  inference  Mr.  Justice  Bigham  drew,  and  I  draw 
the  same.  For  the  reasons  above  I  am  of  opinion  that 
the  defendants  are  entitled  to  the  protection  afforded  to 
bankers  by  section  82  of  the  Act,  and  I  agree  with  m^ 
brother  Bigham  in  the  eonclusion  at  which  he  arrived. 
The  appeal  must  be  dismissed  with  costs. 

LoBi>  Justice  Vaughan  Williams  read  the  follow- 
ing judgment  :— Apart  from  the  Bills  of  Exchange  Act, 
1882,  I  think  there  can  be  no  doubt  but  that  the  de- 
fendant bank  would,  in  the  circumstances  of  this  case, 
have  become  holders  for  value  to  the  extent  of  the 
amount  of  the  cheque,  and  would  have  been  able  to 
sue  in  their  own  right  for  that  amount.  The  defendants 
would  in  no  sense  have  had  to  sue  as  trustees  for 
Huggins.  This  would  have  been  their  right  and  position 
as  endorsees  bona  fide  for  value,  and  that  value  being 
the  full  amount  of  the  cheque  it  seems  to  me  im- 
material for  the  question  to  be  decided  in  the  present 
case  whether  you  speak  of  the  defendants  as  discounters 
or  purchasers  or  holders  for  full  value.  In  any  view 
they,  apart  from  the  Bills  of  Exchange  Act,  1882, 
would  have  been  holders  of  the  cheque  able  to  sue  in 
their  own  right  for  the  whole  amount.  See  '*  Thiede- 
man  v.  Goldschmidt  "  (1  De  O.  F.  and  J.  4,at  p.  11). 
Now  of  such  persons  it  seems  to  me  that  it 
would  be  prirna  facie  wrong  to  draw  the  inference 
that    th^    were    bankers  receiving    payment  for  a 
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onstomer  of  a  cheque  endorsed  generally  by  the 
p«yee  and  payable  on  demand,  nob  being  poet- 
dated.  Apart  from  some  evidence  of  a  contrary 
intention  the  right  inference  to  draw  in  such  a  case 
would  be  that  the  bankers  received  for  themselTes  and 
not  for  the  customer.  Now  what  is  the  evidence  of 
contrary  mtention — that  is,  of  an  intention  that  the  de- 
fendant bank  should  collect  and  receive  payment  of  the 
cheque  as  agents  for  Huggins  ?  Nothing  that  I  can  see, 
except  the  fact  that  they  made  no  charge  for  cashing  a 
cheque  payable  on  demand.  Against  this  is  the  fact 
that  there  are  no  entries  in  the  bank  books  and  no  re- 
ceipt or  other  document  such  as  one  would  expect  if  the 
bank  were  really  acting  as  collecting  agents  for  Hug- 
gins.  The  bank  were  willing  to  give  cash  for  the  cheque 
because  they  trusted  Huggins.  The  mere  absence  of  an 
express  bargain  in  the  series  of  years  leaves  the  prima 
facie  presumption  where  it  was.  To  draw  the  inference 
of  agency  in  the  absence  of  evidence  is  very  like  repeal- 
ing the  81st  section  in  the  case  ef  bankers.  If  this  is 
the  right  view,  does  the  fact  that  this  cheque  was 
marked  **  not  negotiable  "  make  any  and  what  differ- 
ence in  the  position  of  the  bank  ?  Are  the  defendants, 
notwithstanding  these  words  "  not  negotiable,*' 
holders  for  value  ?  I  think  they  are.  Section  81 
runs  thus  : — [His  Lordship  read  the  section.]  The 
section  does  not  say  that  the  person  to  whom  the 
payee  of  the  cheque  gives  a  crossed  cheque  marked  not 
negotiable  shall  not  become  transferee  of  the  cheque, 
but  merely  that  he  ehall  not  take  a  better  title  than  that 
which  the  person  from  whom  he  took  it  had.  The 
transferability  of  the  cheque  is  not  affected  by  the 
words  *' not  negotiable,"  but  only  its  negotiability. 
Such  being  the  effect  of  section  81,  I  see  nothing  in 
this  case  to  induce  me  to  draw  the  inference  that  the 
defendants,  after  they  ceased  to  retain  the  cheque  by 
presenting  it  at  the  bank  on  which  it  was  drawn  and 
received  the  amount,  received  or  held  that  amount  as 
agents  for  Huggins  ;  but  Mr.  Justice  Bigham  and  my 
brethren  take  a  different  view  of  the  facta,and  draw  the 
inference  that  the  defendant  bank  received  the  amount 
of  the  cheque  for  their  customer  Huggins.  Notwith- 
standing the  fact  that  when  they  took  the  cheque  from 
him  they  paid  him  the  full  amount  by  paying  for  him 
£25  to  the  Wantage  Rural  District  Council  and  giving 
him  the  balance  of  £117  10s.  in  cash,  I  do 
not  think  that  I  ought  to  differ  from  three 
Judges  on  a  question  of  fact,  and  it  therefore 
becomes  unnecessary  to  consider  the  question  of  the 
right  of  action  of  the  plaintiffs,  the  drawers,  on  the 
assumption  that  section  82  affords  the  defendants  no 
protection  ;  but  I  see  no  reason  to  doubt  but  that  the 
plaintiffs,  as  true  owners  of  the  cheque,  would  have  an 
action  for  the  money  obtained  by  the  presentation  pf 
the  cheque,  notwithstanding  the  fact  that  the  cheque 
when  issued  was  a  voidable  and  not  a  void  instrument. 
It  would  have  been  otherwise  but  for  the  statutory 
effect  of  the  words  *'  not  negotiable,"  but  I  am 
inclined  to  think  that  the  effect  of  those  words  is  to 
place  the  person  taking  the  cheque  bearing  those  words 
in  exactly  the  same  position  as  the  person  from  whom 
he  takes  it  ;  but  in  the  view  of  the  facts  taken  by 
my  brethren  it  is  not  necessary  to  decide  this  ques- 
tion. 

LoBU  JusTlCR  Rom  SB  read  the  following  judgment  :  — 
This  is  •  a  cunous  case,  and  one  of  difficulty  ;  but  I 
have  come  to  the  conclusion  that  Mr.  Justice  Bigham 
was  right  in  holding  the  defendant  bank  protected  by 
section  82  of  the  Bills  of  Exchange  Act,  1882.  I  think 
on  the  facts  tlie  preferable  view  of  the  arrangement 
between  Huggins  and  the  bank  with  regard  to  the 
cheque  in  question  is  that  the  latter  was  to  forward 
the  cheque  for  collection  and  to  receive  the  proceeds 
on  behalf  of  Huggina  in  the  sense   in   which  the  seetion 


speaks  of  a  bank  receiving  payment  for  a  customer, 
and  that  in  anticipation  of  such  receipt  the  bank  ad- 
vanced to  Huggins  the  amount  of  the  cheque.  Of 
course  the  bank  had  the  right  to  apply  the  proceeds  in 
repayment  of  the  advance, and  had  a  lien  on  the  cheque 
for  the  amount  of  the  advance  ;  but  this,  while  esta- 
blishing that  the  bank  had  a  beneficial  interest  to  the 
fullest  extent  in  the  cheque,  does  not  conflict  with  the 
position  taken  up  by  the  bank  that  in  a  legal  sense,  in 
the  sense  of  the  wordmg  of  section  82,  the  bank,  when 
receiving  the  proceeds  of  the  cheque,  did  so  on  behalf 
of  Huggins.  Suppose  in  this  case  Huggins  had  a  current 
account  with  the  bank,  which  was  not  in  credit,  and 
that  the  cheque  had  been  paid  in  by  him  in  the  ordinary 
way  as  a  customer,  and  that  the  bank  had  credited 
him  with  the  amount  at  once,  and  allowed  him  to  draw 
against  that  aiiiount  before  the  bank  received  pay- 
ment of  the  cheque — ^in  that  case,  equally  with  this, 
the  bank  might  have  had  a  beneficial  interest  in  the 
cheque  even  to  the  extent  of  its  full  value  ;  but  it 
would  clearly,  in  my  opinion,  have  received  payment 
of  the  cheque  for  its  customer  within  section  82.  In 
that  esse,  as  in  this,  the  bank,  as  against  the  world, 
would  have  been  a  **  holder  for  value  "  of  the  cheque 
within  the  definition  of  holder  for  value  in  the  Act. 
But  this  is  perfectly  consistent  with  the  view  that  in 
both  cases,  within  the  meaning  of  section  82,  the  bank 
received  payment  of  the  cheque  for  Huggins.  The  chief 
facts  which  lead  me  to  the  conclusion  that  in  this  case 
the  bank  received  payment  of  the  cheque  for  Huggins  are 
that  throughout  the  long  period  during  which  Huggins 's 
cheques  were  cashed  by  the  defendant  bank  there 
is  no  evidence  or  suggestion  of  any  bargain  being  come 
to  between  them,  or  of  any  contract  of  purchaft  being 
negotiated  or  really  intended.  It  is  clear  that  no  re- 
muneration was  paid  to  the  bank  by  Huggins  for 
advancing  the  amounts  of  the  cheques,  and  I  cannot 
think  that  it  was  intended  that  the  bank  idiould  run  any 
risk  in  the  matter  of  title,  or  any  risk  whatever  other 
than  that  involved  in  the  mere  advance  of  the  amounts 
of  the  cheques.  It  must  be  remembered  that  what  the 
bank  cashed  for  Huggins  were  cheques  payable  imme- 
diately and  drawn  to  his  order,  and  were  not  even  like 
short  bills  ;  and  the  true  intent  of  the  parties  is,  in  my 
opinion,  further  shown  by  the  fact  that  the  bank 
advanced  to  Huggins  the  full  amounts  of  the  cheques 
without  charge,  even  though  some  were,  like  the  one 
in  question  in  this  action,  crossed  "  not  negotiable," 
which  to  a  bank  must  necessarily  have  caused  hesitation 
or  doubt  if  the  bank  was  doing  anything  more  than 
acting  as  a  bank  in  receiving  payment  of  the  cheques  on 
behalf  of  a  customer.  If  I  am  right  in  the  view  that 
the  true  arrangement  between  Huggins  and  the  bank  in 
cashing  his  cheques  was  that  the  bank  should  receive 
payment  of  them  for  Huggins  and  apply  the  proceeds 
in  repayment  of  its  advances,  then  I  cannot  doubt, 
bearing  in  mind  how  long  and  continuously  that 
arrangement  had  existed  and  been  acted  on,  but  that 
at  the  time  the  cheque  in  question  in  this  action  was 
cashed  the  relation  of  banker  and  customer  existed 
between  Huggins  and  the  defendant  bank,  and  that  the 
bank  received  payment  of  that  cheque  for  a  customer 
within  the  meaning  of  section  82.  It  cannot  have  been 
essential  that  a  current  account  should  have  been 
opened,  into  which  the  advances  on  the  cheques  on  the 
one  hand  and  the  payments  to  the  bank  on  those 
cheques  on  the  other  hand  should  be  entered.  This 
view  renders  it  unnecessary  for  me  to  consider  whether, 
if  the  bank  could  not  avail  itself  of  the  provisions  of 
section  82,  it  could  as  an  innocent  party  escape  liability 
on  the  ground  that  the  payment  of  the  cheque  to  it  was 
by  the  act  of  the  plaintiff  company  itself. 

[Solicitors— R.  R.  Nelson,  for  the  plaintiffs  ;  Harries, 
Wilkinson,  and  Raikes,  for  the  defendants.] 


Digitized  by 


Google" 


456 


The  Times  Law  Heports. 


Vol.  rvi. 


1900. 
June  21. 


Court  of  Appe&l  (A.  L.  Smith,  Vaughftn  ) 
Williams,  and  Romer,  L.JJ.)  j 

BUBOKB  v.  INDllCNITT  MUTUAL  MABIXK  ASSUBANCB 
COMPANY  (LIMITID).* 

Insaraaoe^Marlne — Oollision  clause — Construc- 
tion— Oost  of  dispersing  wreck. 
Decision  of  Mathew,   J.   (15  The   Times  L.R., 
506),  reversed. 


lliis  waa  an  appeal  from  a  jndgment  of  Mr.  Jostice 
Hathew's  on  the  trial  of  an  action  without  a  jury,  re- 
ported in  15  TJie  Times  L.R. ,  506  ;  4  Com.  Cad. ,  S28. 
The  action  was  brought  by  shipowners  on  a  policy  of 
marine  insurance  granted  by  the  defendants,  and  dated 
April  1,  1897,  for  £3,500  on  the  hull  and  machinery  of 
the  plaintiffs'  steamship  Dnrward  for  12  months  from 
April  1,  1897.  The  policy  contained,  inter  alia ^  ihe 
following  clause  :— '*  Collision  clause.  Cross-liability. 
And  we  further  agree  that  if  the  ship  hereby  assured 
shall  come  into  collision  with  any  other  ship  or  Tossel , 
and  the  assured  shall  in  consequence  thereof  be  found 
liable  to  pay,  and  pay,  any  sums  (not  exceeding  the 
▼alne  of  the  ship  hereby  assured)  in  respect  of  injuiy  to 
such  other  ship  or  vessel  itself,  or  to  the  goods  and 
effects  on  board  thereof,  or  for  loss  of  freight  then 
being  earned  by  such  other  ship  or  vessel,  we  will 
severally  pay  the  assured  such  proportion  of  three  (onrth 
parts  of  said  sums  as  our  respective  subscriptions  hereto 
bear  to  the  value  of  the  ship  hereby  assured.  .  .  . 
But  this  agreement  is  in  no  case  to  be  construed  as  ex- 
tending to  any  sums  the  assured  may  become  liable  to 
pay  in  respect  to  loss  of  life  or  personal  injury  to 
individuals  from  any  cause  whatever.**  On  Novem- 
ber 25,  1897,  the  Durward  came  into  collision  with, 
and  sank,  the  tug  Victory  in  the  River  Tees,  and  the 
Victory  became  a  wreck,  which  was  subsequently  dis- 
persed by  the  River  Tees  Conservancy  Board  acting 
under  its  statutory  powers,  and  the  costs  of  dispersing 
such  wreck— viz.,  £1,178  19s.  lOd. — were  claimed  by 
the  board  under  their  statutory  powers,  and  were  duly 
paid  by  the  owners  of  the  Victory.  In  an  action  arising 
out  of  the  collision  brought  in  the  Admiralty  Court  the 
Durward  was  held  alone  to  blame,  and  her  owners  were 
held  liable  to  pay,  and  did  pay,  to  the  owners  of  the 
Victory  the  value  of  the  tug  and  also  the  aforesaid  sum 
of  £1,178  19s.  lOd.  Ihe  plaintiffs  claimed  from  the 
defendants  the  defendants*  proportion  of  the  amount 
which  they  had  been  obliged  to  pay  in  the  Admiralty 
action.  The  defendants  paid  in  respect  of  the  value  of 
the  tug  only,  and  the  plaintiffs  brought  this  action 
for  the  defendants*  proportion  of  the  pajrment  of 
£1,178  19s.  lOd.  The  defence  was  that  the  payment 
was  not  a  sum  paid  in  respect  of  an  injuiy  to  the  Victory 
within  the  meaning  of  the  policy.  Mr.  Justice  Bfathew 
gave  judgment  in  favour  of  the  plaintiffs.  The  defen- 
dants appealed. 

Mr.  Carver,  Q.C.,  and  Mr.  T.  E.  Scrutton  appeared 
for  the  defendants  ;  Mr.  Joseph  Walton,  Q.C. ,  and  Mr. 
J.  A.  Hamilton  for  the  plaintiffs. 

The  COUBT  allowed  the  appeal. 

LOBD  JusTiCB  A.  L.  Smith  said  it  was  with  great 
diiBdence  that  he  felt  himself  unable  to  agree  with  Mr. 
Justice  MatheW  in  the  conclusion  to  which  he  had  come 
in  this  case.  They  had  to  construe  a  collision  clause 
contained  in  a  policy  by  which  the  owners  of  the  steam- 
ship Durward  bad  insured  their  vessel  with  the  defen- 
dants. The  Durward  collided  with  the  tug  Victory  in 
the  River  Tees  and  sent   it  to   the  bottom,  and  it  had 

*i(eport«l  bj  F.  Q.  BOouu,  Eiq.,  Banrister-at-Iaw. 


been  found  that  this  happened  by  reason  of  the  negli- 
gence of  those  on  board  the  Durward.  Hie  owners 
of  the  Durward  were  accordingly  held  to  be  liable 
to  pay  the  owners  of  the  Victory  the  damage  sus- 
tained by  them  through  the  collision.  The  Victory 
having  sunk  in  the  fairway,  the  Commissioners  of  the 
Tees,  acting  under  their  statutory  powers,  dispersed 
the  wreck  and  claimed  the  expenses  of  so  doing  from 
the  owners  of  the  tug.  The  owners  of  the  tug  paid 
the  amount  so  claimed,  vis.,  £1,178,  and  sought  repay- 
ment of  it  from  the  owners  of  the  Durward.  The 
owners  of  the  Durward, in  accordance  with  their  liability, 
besides  paying  the  owners  of  the  Victory  the  value  of  the 
tug,  also  paid  them  the  sum  of  £1,178,  and  they  now 
claimed  to  be  indemnified  by  their  underwriters,  con- 
tending that  their  liability  to  make  this  payment  was 
covered  by  the  collision  clause.  Mr.  Justice  Mathew 
held  that  it  was  covered, and  the  underwiiters  appealed. 
By  the  collision  clause  the  underwriters  agreed  that,  if 
the  ship  assured  should  come  iato  collision  with  any 
other  ship  or  vessel,  and  the  assured  should  in  conse- 
quence thereof  be  found  liable  to  pay,  and  should  pay, 
any  sum  in  respect  of  one  or  other  of  three  subject- 
matters,  then  the  underwriters  would  pay  the  assured 
three-fourths  of  such  sums.  In  his  opinion  it  was  clear 
that  the  clause  was  limited  to  those  three  subject- 
matters.  The  first  was  * '  in  respect  of  hijury  to  such 
other  Aip  or  vessel  itself."  The  second  was  *'  in 
respect  of  injury  to  the  goods  and  effects  on  board 
thereof.*'  The  third  was  *'  for  loss  of  freight  then 
being  earned  by  such  other  ship  or  vessel.**  The  three 
subject-matters  were  quite  clear,  and  the  liability  to 
indemnify  was  limited  to  them.  He  could  see  no  reason 
for  construing  the  words  *  *  in  respect  of  '  *  as  meaning 
**in  consequence  of  ,**as  the  plaintiffs  contended  ought  to 
be  done.  The  word  **  itself  **  seemed  to  him  to  be 
strongly  in  the  defendants*  favour  ;  and  with  regard  to 
that  the  assured  had  already  paid  a  sum  in  respect  of 
injury  to  the  **  other  ship  itself,"  and  had  been  repaid 
by  the  underwriters.  With  regard  to  the  third  subject- 
matter,  it  was  argued  by  the  plaintiffs  that  the  words 
"  freight  then  being  earned  *'  were  not  words  creating 
a  liability  on  the  part  of  the  underwriters,  but  were 
words  limiting  their  liability.  Whether  that  were  so  or 
not,  the  point  did  not  seem  to  him  to  avail  the 
plaintiffs.  The  plaintiffs  also  relied  on  the  proviso  at 
the  end  of  the  clause  as  showing  that  the  earlier  words 
ought  to  be  construed  as  bearing  an  enlarged  meaning. 
In  his  opinion  the  insertion  of  the  proviso  was  not  really 
necessary.  He  came  to  the  conclusion  that  the  payment 
now  in  question  was  not  covered  by  the  collision  clause, 
and  that  the  appeal  must  be  allowed. 

LoBD  Justice  Vaughak  Williams  said  he  was  of 
the  same  opinion.  The  assured  had  been  held  liable  to 
pay  to  the  owners  of  the  tug  Victory  the  expenses  of 
dispersing  the  wreck  of  the  tug  ;  and  they  sought  to 
recover  Uie  amount  from  their  underwriters  under  their 
policy.  Whether  they  could  do  so  depended  on  the 
following  words  contained  in  the  collision  clause  :  — 
**  In  respect  of  injury  to  such  other  ship  or  vessel  itself, 
or  to  the  goods  and  effects  on  board  thereof,  or  for  loss 
of  freight  then  being  earned  by  such  other  ship  or 
vessel."  These  words  seemed  to  him  so  dear  as  to 
require  no  explanation.  They  catalogued  the  injuries  in 
respect  of  which  the  underwriters  undertook  to 
pay  the  assured  if  the  assured  had  to  pay  any 
sum  in  respect  of  them.  In  his  opinion  it  was  impossible 
to  say  that  a  sum  which  the  assured  had  to  pay  in 
respect  of  the  expense  of  clearing  the  tideway  of 
the  River  Tees  of  a  vessel  which  had  been  wrecked 
was  a  sum  of  money  paid  in  respect  of  injuiy  to  the 
vessel  itself. 

LoBD  Justice  Romeb  delivered  judgment  to  the 
effect, 
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Q.B.  Div.  (Bigham  and  > 
PhiUiraore,  JJ.)        j 


1900. 
June  21. 


BOOTS,    CASH  CHEMISTS  (LANCASHIBB)  (LIKITID),    AND 
OTHEBS  V.   GRUNDY  AND  ANOTHEB.* 

Action,  cause  of — Trade  combination — ^Interfer- 
ence with  bosiness — ^Inducing  persons  not  to 
deal  with  plaintiffs. 

An  action  will  not  lie  against  persons  who,  for 
their  own  benefit,  combine  to  induce  others  to 
refrain  from  dealing  with  a  particular  person. 

This  case    raised  a  most    important    question    on  the 
law  of  conspiracy.     It  was    an   argument  on  a  point  of 
law  raised  oa  the  pleadings  in  the  action,  the  defendants 
alleging  that  the  statement  of  claim  showed  no  cause  of 
action.    The  plaintiffs  and  defendants  were  both  sellers 
of  etchings  and    engravings.    The   statement    of    claim 
alleged  that  the  defendants  in  combination    with  others 
had    maliciously   and    without   jast   cause    or     excuse 
Interfered   with   the   plaintiffs   in   carrying      on   their 
business  by  inducing    customers   not  to  deal  with  them, 
through  publishing  a  circular  in  these  terms  :  —  '*  Private 
and  Confidential. — In  view  of  the  combination  of  several 
of  the  London    publishers    it    is  time  that  all  bona  fide 
printsellers  throughout  the    provinces   became  united  to 
defend   themselves.      It   is    known   that   two  or  three 
firms   have  admitted  that  the>  supply  '  Boots  and  Oo. ' 
(meaning   the    plaintiffs),    the    Stores,     Drapers,     and 
others    (who   are   non- subscribers   to    the  Printsellers' 
Association)  at  half-price,  and  we  think  it   very   unfair 
when   we    know  that  these  people  want  them  to  sell  to 
the  public   at    25  per  cent,  off  the  published  prices  and 
advertise  the  fact.    If   the   provincial   trade  would  all 
agree  not  to  order  any  goods  from  the  travellers   repre- 
senting  bouses   whose   publications   are  systematically 
I       shown  and  offered  by  these  notorious  undersellers  then 
their  reports   of   no   success  will  show    their  principals 
how    vezy   seriously   we   take    it,    and,   although   the 
measure   proposed     at     the     general   meeting    of   the 
Printsellers'  Association  will  not  go  to   the  root  of  the 
evil,  we  feel    sure   it   is   bringing   the  aggressor  into  a 
smaller   radius   and   will    to   some  extent  mitigate  this 
pernicious   system    of  underselling.    This  matter  is  be- 
coming  so   serious   throughout   the   pioTinces  that  we 
▼entnre  to  bring  this   suggestion   before   your  notice  in 
the   hope   that   with   your   assistance   it  will  have  the 
desired   effect.      We     are,    yonrs    faithfully."     Then 
followed  the  names  of  21  signatories.      The   defendants 
and   the   signatories   were  members  of  the  Printsellers' 
Association.    The   plaintiffs   alleged   that  the  intention 
of   the   defendants   and   the    signatories  was  to  induce 
printsellers  to  refrain  altogether    from  dealing  with  any 
print  publisher  who  might  sell  any  goods   to   the  plain- 
tiffs  and   to   coerce     print   publishers     into    refusing 
altogether  to  supply  the  plaintiffs  with  any  goods  at  all. 
That   the   defendants   had  coerced  the  majority  of  pub- 
Ushers  in  this  country  into  refusing  to   sell  any  of  their 
publications    or   any   goods   at  all  to  the  plaintiffs  and 
that  the  plaintiffs   had   suffered   damage  through  these 
acts.      They  claimed   an   injunction     restraining     the 
defendants  from  wrongfully  and  maliciously   interfering 
with  the  plaintiffs  in  the  free  conduct  of  their  business* 
and  from   continaing   to   do   so   by   repeating  the  acts 
complained  of.    They  also  claimed  damages. 

Mr.  RuFUB  Isaacs,  Q.C,  and  Mr.  T.  B.  Scbxttton, 
for  the  defendants,  contended  that  the  statement  of 
claim  disclosed  no  cause  of  action,  as  it  only  alleged  an 
unfair  competition  on  the  part  of  the  defendants.  Hist 
was  a  perfectly  lawful  act — * '  Mogul  Steamship  Com- 
pany V.  McGregor,  Oow,  and  Go."  (23  Q.B.D.,  598  ; 
[1892]  A.G.,  25).    It  did  not  become  unlawful  if  done 
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by  one  person  with  a  malicioas  motive—**  Allen  v. 
Flood  "  ([1898]  A.C.,  1)  ;  nor  yet  if  done  by  many— 
*•  Kearney  v.  Lloyd  "  (26  L.R.  I. ,268)  ;  '*  Huttley  v. 
Snnmons  "  ([1898]  1  Q.B.,  181)  ;  *♦  Scottish  Co- 
operative Society  (Limited)  v.  Glasgow  Fleshers' 
Association  "  (35  Scottish  Law  Reporter ,  646).  A  com- 
bination to  do  a  lawful  act  was  legal  unless  the  act  was 
done  by  illegal  means.  They  also  cited  **  Reg.  v. 
Warburton  "  (L.R.,  1  C.C.R.,  274)  ;  *'  Reg.  v.  As- 
pinall  "  (2  Q.B.D.,48)  ;  **  Reg.  v.  Turner  "  (13  East, 
228)  ;  *•  Temperton  v.  Russell  "  ([1893]  1  Q.B.,  715). 
Mr.  Joseph  Walton,  Q.C,  and  Mr.  Abthur 
CoLBFAX,  for  the  plaintiffs,  argued  that  there  still 
existed  causes  of  action,  the  gist  of  which  was  com- 
bination. Combination  might  render  illegal  an  act 
which  without  the  combination  would  not  be  illegal. 
This  class  of  action  was  expressly  left  untouched  in 
••  Allen  V.  Flood  "  ([1898]  A.C.,l),  but  was  recognized 
in  **  Mogul  Steamship  Company  v.  McGregor,  Gow,  and 
Co."  ([1892]  A.C.,  26),  per  Lord  Halsbury  at  p.  38,  per 
Lord  Bramwell  at  p.  45.  The  acts  of  the  defendants  in 
this  case  went  far  beyond  what  was  done  in  the  ease 
last  cited. 

Mb.  Justice  Phillimobe.— If  a  strange  butcher 
comes  to  a  village  and  the  existing  butchers  to  prevent 
his  effecting  a  foothold  agree  to  undersell  him  that  is 
quite  lawful.  ' 

Mr.  Joseph  Walton. —No  doubt.  But  if  they  poblish 
the  fact  that  they  will  not  supply  any  one  who  has 
dealings  with  him  that  is  actionable,  if  done  in  combina- 
tion. 

Mb.  Justice  Bioham.— A  tradesman  may  refuse  to 
supply  any  one  without  giving  any  reason.  Why  should 
his  expressing  his  reason  make  his  refusal  actionable  ? 

Mr.  Joseph  IYalton.— His  intent  is  then  manifest. 
Even  if  it  were  lawful  to  force  the  defendants  here  to 
keep  op  the  prices  of  prints  this  object  is  being  attained 
by  illegal  means.  It  is  not  lawful  to  attain  a  lawful 
object  by  means  of  insult  and  annoyance. 

Mr.  RuFUS  Isaacs,  in  reply,  cited  **  Tarleton  v. 
McGawley  "  (1  Peake  N.P.C.,270),  and  contended  that 
nothing  ^ort  of  a  tort  in  attaming  a  legal  object  would 
make  its  attainment  unlawful.  The  argument  for  the 
plaintiffs  involved  an  examination  by  the  Court  of  the 
question  what  is  reasonable  trade  competition,  a 
question  which  the  Court  would  not  enter  opon. 

As  the  learned  Judges  differed  in  opinion,  the  judg* 
ment  of  the  junior  Jndge  was  delivered  first. 

Mb.  Justice  Phillimobb  read  the  following  judg- 
ment : — ^The  motion  before  us  is  to  strike  out  the  state- 
ment of  claim  as  disclosing  no  cause  of  action,  and  the 
only  cause  of  action  upon  whieh  in  the  argument  before 
us  the  plaintiffs  plaoed  reliance  may  be  summed  up  in 
these  words.  The  plaintiffs  complain  that  the  defen- 
dants have  combined  with  others  to  prevent  them  from 
carrying  on  their  trade  by  effectually  inducing  third 
parties  not  to  sell  to  them,  and  that  they  have  done 
this  maliciously  without  just  cause  or  excuse.  The  words 
'*  maliciously  without  just  cause  or  excuse  "  probably 
add  nothing  to  the  strength  of  the  plaintiffs'  com- 
plaint ;  hut  they  anticipate,  and  by  anticipation  repel, 
that  which,  if  alleged  and  proved,  would  be  a  sufficient 
defence— namely,  that  the  aets  of  the  defendants  were 
acts  of  trade  competition  and  in  furtherance  of  their 
own  trade  (see  *'  Mogul  Steamship  Company  ▼. 
McGregor  "  [1892]  A.C.,  25).  When  regard  is  had  to 
the  detailed  allegations  with  which  this  framework  of 
complaint  is  clothed  in  the  statement  of  elaim,  it  seems 
not  improbable  that  the  defendants  would,  if  the  case 
went  to  trial,  prove  this  defence  and  win  the  cause. 
Bnt  for  the  moment  we  have  not  to  eonsider  this.  The 
qnestion  for  us  appears  to  be  whether  a  eombination  by 
several  against  one,  not  for  their  own  advantage,  but 
for  the  purpose  of  depriving  him   of  his  trade  or  doing 
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him  some  other  pecuniary  injury,  gives  to  the  person  so 
injured  a  cause  of  action  against  the  confederates.  That 
any  single  person  can  use  his  utmost   endeavour  to  pre- 
Teut  third  persons  from  dealing  with  another  man,  and 
thus  deprive  him  of  his  trade  and  even    of  his  means  of 
livelihood,  is   settled   hy   the   decision  of  the  House  of 
Lords  in  *•  Alien  v.  Flood  '*    ([1898]  A.C.,  1),  and   I 
presume  that  what  one  could  do  any  number  of  persons 
acting  separately  and  without  concert  could  equally  do. 
But  the  effectual  strength  of  one,  or  even  of  a  number 
Acting  separately,  is  as  nothing  compared  with  the  force 
of  A  combination  which  may  be  irresistible.    If  in  such 
a  case  the  injured  person  has   no  cause  of  action  either 
'for  damages  or   an   injunction   he   is  without  remedy  ; 
for  if  the  combination  be  not   actionable,  it  certainly  is 
not   criminal,    and,    conversely,    wherever     an    act   is 
•criminal  the  person   injured  has  (subject  to  the  rule  of 
public  policy   which   postpones   civil   proceedings  for  a 
felony)  a   right   of   action  for  the  civil    injury.    Now 
there  are  certainly  some  injurious  acts  which  one  person 
may  do    towards   another  without  committing  a  crime, 
and  which  when  done  by  several  persons  in  combination 
become   criminal.    The   books   give   several   classes  of 
indictable  conspiracy.    Some  of  them  may   be  obsolete, 
or  may,  upon  a  more   careful  analysis,  appear  to  be  not 
substantive   crimes,  but  only  modes  of  looking  at  other 
crimes,  or  the  evidence  of  an  attempt  to  commit  crimes. 
But  when  all  deduction  is  made,  there  remain  some  cases 
of  conspiracy  which  are  criminal  solely  because    of   the 
combination.    Knowingly  to  charge  a  man  falsely  with 
the  commission  of  a  crime  is  cruel  and  wicked,    but   if 
the  accuser  avoids  giving  evidence  and  committing  per- 
.jury  he  will  escape  the  criminal  laws.  The  combination, 
however,  of  several  to  charge  an  innocent  person  with 
a  crime  is  laid  down   to   be   an  indictable   conspiracy. 
The    books    also    say   that   a   combination   to    injure 
a   man   by   fraud    is   an  indictable   conspiracy  ;    and, 
though   it   seems   difficult   to   say,    with   the   modem 
improvements  in  our  criminal  law,  that  there  are  many 
cases  in   which   a   single  person  can   injure  another  by 
fraud  without  committing  a  crime,  still  there  are  some, 
-and  at  one  time   there   were  more,  and  to   them,  when 
done  in  combination,  the  law  of  conspiracy  was  applied. 
**  Reg.  ▼.  Robinson  "  (1  Leach,37)  is  a  case  in  point  ; 
-and  in  the  more  modern  case  of  '*  Reg.  v.  Warburton  " 
(L.R.    1,  C.C.R.,    274)   the   Court   for   Crown   Cases 
Reserved  assumed  that    for   the  act  charged  at  the  time 
it  was  .committed  an  individual  would  have  been    scath- 
less,  but   held   confederates   liable.     If   and  where  the 
practice    of  boycotting  **  maliciously   and  without  just 
•cause  or   excuse  "  was  carried   on  to  such  an  extent  as 
to  deprive  a  man  or  woman  of  the  means  of  livelihood, 
it  would  be   a   blot   upon    our   law  if  the  confederate 
boycotters   could   not  be  punished.    In  these  instances, 
therefore,  confederacy    would  be  indietable  and  there- 
fore   actionable.    Now   that   the   case    of    **  Reg.    v. 
Turner  "  (13  East,  228)   has  been  disapproved  and  the 
authority  of  it,  I  think,  destroyed  by    "  Reg,  v.  Row- 
lands **  (17  Q.B.,  671),  I  should   hold   that   all   con- 
federacies  to  injure  a  man  by  committing  torts,  which 
would    be    actionable   against   individuals    committing 
idiem  separately,  become   indictable   by   reason    of  the 
'Combination.    It   seems,  farther,  that   confederacies  to 
injure  without  committing  actionable  torts,  but  by  doing 
acts  punishable    only   in   the   Ecclesiastical   Court,  are 
also  indictable  conspiracies    ("  Reg.  v.  Best,"    2  Ld. 
Raym.,    1,1«7  ;  **  Reg.    v.    Lord    Grey,"    9  St.  Tr., 
127).    It  remains  to  consider  whether  a  eonfederacy  to 
injure,  which  can  be  carried  out  without  the  commission 
of  any  tort  actionable  against  fin  individual  and  without 
-any   breach   of   the   old   ecclesiastical    law,  may   not, 
nevertheless,  be   a   conspiracy.    I   say  the  old  ecclesi- 
astical law   because  it  may  be  that   the  abolition  of  the 
ecclesiastical  jurisdiction  in   defamation  has  made  what 


was  relied  upon  in  *•  Reg.  v.  Best  "  (2  Ld.  Raym., 
1,167)  as  an  ecclesiastical  offence  one  no  longer.  It 
is  true  that  the  language  of  the  Judges  who  charged  the 
jury  in  •*  Reg.  v.  Parnell  '\  (14  Cox  C.C,  608)  is, 
wi^  regard  to  their  third  division  of  the  crime  of  con- 
s))iracy,  hesitating  and  varying,  and  even  the  same 
might  be  said  of  the  judgment  of  Lord  Justice  Bowen 
in  *'  The  Mogul  Steamship  Company  v.  McGregor  " 
(23  Q.B.D.,  698).  Sometimes  the  learned  Judges 
speak  in  the  most  general  language  of  any  combination 
to  do  any  form  of  injury,  and  sometimes  they  s^m  to 
speak  of  combinations  to  commit  actionable  wrongs. 
But  the  observations  of  Lords  Bramwell,  Hannen,  and 
Field  when  deciding  the  last-named  case  in  the  House 
of  Lords,  and  the  reservation  of  Lords  Herschell  and 
Macnaghten  when  giving  their  decision  in  **  Alien  v. 
Flood  "  ([18983  A.C.,  1),  lead  me  to  conclude  that 
they  recognized  the  wider  view  of  conspiracy  taken  in 
the  older  cases.  I  do  not  see  that  in  *'  Reg.  v.  ^bin- 
son  "  (1  Leach,  37)  there  was  any*  actionable  wrong, 
or  that  in  •'  Reg.  v.  Warburton  '*  (L.R.  1,  C.C.R., 
274)  the  injured  partner  would  have  had  any  civil 
remedy  except  in  the  Court  of  Chancery.  I  have  made 
my  observation  on  **  Reg.  v.  Best  **  (2  Ld.  Raym., 
1,167),  and  1  can  see  that  in  a  conspiracy  falsely  to 
charge  a  man  with  crime  some  at  least  of  the  con- 
spirators might  take  an  effectual  share  without  uttering 
slander  or  committing  any  actionable  wrong.  I  think, 
therefore,  that  if  the  confederacy  in  this  case  for  the 
motives  and  purposes  alleged  in  the  statement  of  claim 
were  proved  as  laid  it  would  be  indictable,  and 
at  least  equally,  if  not  a  fortiori^  actionable.  In 
other  words,  given  the  confederacy,  the  motive 
and  purpose  make  all  the  difference.  If  a  number 
of  persons,  because  of  political  or  religious  hatred, 
or  from  a  spirit  of  revenge  for  previous  real  or  fancied 
injury,  combine  to  oppress  a  man  and  deprive  him  of 
his  means  of  livelihood  for  the  mere  purpose  of  so-called 
punishment,  I  think  the  Sufferer  has  his  remedy.  If 
the  combination  be  to  further  their  own  prosperity,  if 
it  be  constructive,  or  destructive  only  as  a  means  to  being 
constructive,  the  case  is  otherwise. 

Mb.  JusncB  Phillimobe  then  read  the  following 
judgment  of  Mr.  Justice  Bigham  : — It  is  necessary 
to  read  this  statement  of  claim  with  care  in  order 
to  ascertain  its  true  legal  effect.  It  be^rins  by  alleging 
that  the  plaintiffs  and  the  defendants  are  both 
engaged  in  the  trade  of  printsellers,  and  it  proceeds  to 
state  that  the  defendants  **  with  others  "  (which  I 
take  to  mean  with  the  co-operation  of  others)  issued  to 
a  number  of  persons  in  the  trade,  both  printsellers  and 
print  publishers,  the  circular  set  out  in  paragraph  2. 
The  pleader  then  goes  on  to  impute  to  the  defendants 
and  to  the  other  signatories  of  the  circular  an  intention 
in  issuing  the  circular  *'  to  induce  printsellers  to 
refrain  altogether  from  dealing  with  any  print  publisher 
who  might  sell  any  goods  to  the  plaintiffs,  and  to 
coerco  print  publishers  into  refusing  altogether  to 
supply  the  plaintiffs  with  any  goods  at  all."  This 
intention  is  alleged  to  be  expressed  in  the  circular  itself, 
but  for  my  part  I  do  not  find  it  there.  The  only 
intention  I  find  is  an  intention  to  induce  printsellers  to 
refrain  from  dealing  with  publishers  who  continue  to 
supply  the  plaintiffs  on  such  terms  or  at  such  prices  as  will 
enable  the  latter  to  resell  at  the  low  prices  objected  to, 
and  in  that  way,  and  to  that  extent  only  to  coerce 
such  publishers  to  refuse  to  supply  the  plaintiffs.  No 
intention  is  expressed  in  the  circular  to  coerce  publishers 
to  refuse  altogether  to  supply  the  plaintiffs.  I  do  not, 
however,  rely  on  this  distinction  for  the  purpose  of  my 
judgment.  Ihe  fifth  paragraph  alleges  that  the 
defendants  have,  by  means  of  the  said  circular,  in 
concert  with  the  other  signatories,  induced  persons  not 
to  bay  from  publishers  willing   to   sell  to  the  plaintiffs. 
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and   have   thereby    **  coerced  **    the    publiihers     into 
refusing  altogether  to  sell  any  publications  at  all  to  the 
plaintiffs,  to  the  damage  of   the   plaintiffs  in  their  busi- 
ness.   The  only  meaning  of  this   paragraph  is   that    the 
object  vith   which   the   circular   was   issued   has   been 
attained,  and  that  loss  has  resulted  to  the  plamtiffs.  It 
is  not  suggested   that   the   defendants   have  done  more 
than  issue   the   circular   and   abstain   themselves   from 
buying  of  the  offending   publishers  ;    and,  if  it   be  true 
(as  for  the   present   purpose  I   must  assume)   that   the 
publishers   have  refrained  altogether   from  dealing  with 
the  plaintiffs,  I  doubt  if  such   action  on   their  part  can 
be  said  to  flow  natorally  from  the  acts  of  the  defendants. 
So  far  the  statement  of  claim  amounts  to  nothing   more- 
than  a  charge    against   the   defendants  of   requesting  a 
particular  body  of  traders   not  to  give  orders  for  goods 
to  another  body  of  traders — the  *'  provincial  trade  ''  is 
requested   not   to   give   orders  to  those  publishers  who 
supply  the  plaintiffs— and  an  allegation  that  the  request 
has  been   followed  by  compliance.    In    my  opinion,  the 
charge  amounts  to  nothing   which  can  be  described  as  a 
wrong   done   to   the   plaintiffs.    If   true   it   does   not 
violate   any   right    of   the  plaintiffs,  and,  therefore,  it 
affords  them  no  cause  of  aetion,  for  one  man  is  entitled 
as  against   all   the  world  to  ask  another  to  refrain  from 
doing  an  act  which  tliat  other  may  lawfully  omit  to  do. 
But  it  is    said  (paragraph   6)  that   the  defendants'  acts 
were  calculated   to   damage   and   were   done   with  the 
intention  of   damaging   the  plaintiffs   in  their  business, 
and,  further,  tbat  they  were  unlawful   and   in  restraint 
of  the  plaintiffs'  right  to   trade   freely,  and  were  done 
maliciously   and   without   just   cause  or  excuse.    These 
allegations  do   not  better  the  plaintiffs'  position.    The 
intention  is   immaterial   if   the   acts  themselves  are  not 
wrongful,  and  merely  to  say  they  are  unlawful  does  not 
make   them   so.    That   they   resulted   in   loss   to    the 
plaintiffs    or   in   a   restriction  of   their  trade  is  equally 
immaterial,  for  no  one  is  responsible  to  another  for  the 
consequence    of   a   lawful  act.     It  is  useless  to  say  that 
lawful  acts  are  malicious  or  are  done  without  just  cause 
or  excuse,  for  no  lawful  act  can  be   malicious  in  a  legal 
sense  nor   does   it   require   to   be  defedded  by  any  just 
eause  or  excuse.    It  carries  its  just  cause  or  excuse  with 
it.    Causes   ef  action  arise  out  of  acts  done,  not  out  of 
intemtions,  nor  out  of  consequences  ;  and  though  morally 
a  man  may  be   blameable   for   exercising  his  rights  for 
the  mere  purpose  of  hurting   his  neighbour,  it  is  better, 
in  my  view,  that  he  should  be  condemned  in  the  tribunal 
of  public  opinion  than   that  his  iutention  should  be  the 
subject  of  inquiry  in  a  Court  of  law.    With  reference  to 
the  intention  wiUi   which   the  acts   charged  against  the 
defendants  were  done,  I   notioe   that   the   statement  of 
claim  does  not  allege  that  it  was  merely  to   damage  the 
plaintiffs.    Hie  allegation  of  intention  is  consistent  with 
a  concurrent   intention   to   benefit   the  defendants'  own 
trade.    I  draw  attention  to  this,  not  because    I  think  it 
makes  any  difference   in   point   of    law,  but    because  it 
has  in  some   cases   been   said  (I  think  erroneously)  that 
when  a   right   is   exercised   for   the   mere   purpose   of 
damaging  another   the    act  may  become  a  tort.    It  was 
however,  open  the  concluding  words   of  paragraph  6  of 
the  statement  of  claim  that  the  plaintiffs  really  relied. 
Those    words    are    as   follows  : — *'  Further,   the    de- 
fendants have,  as  the  aforesaid   aots   show,  maliciously 
combined  with  one  another   and   with  others  to  induce 
the  imblishers  of  engravings  not  to  enter  into  contracts 
or  deal  with  the  plaintiffs,  and  to  induce  others  not  to 
deal  (except    upon  terms    which    did  not    allow    the 
plaintiffs  to  do  profitable  business)  with   the   plaintiffs. 
Such  combination  was  unlawful,  without  just  cause   or 
excuse,  and  has  occasioned   damage   to  the   plaintiffs." 
Hie     plaintiffs'    counsel     admitted     that     upon     the 
authorities  the  statement  of  claim  probably  disclosed  no 
cause  .of  action   apart  from  the  allegations  of  combina- 


tion and    conspiracy.     It    remains,  therefore,  only    ta- 
consider  whether    in   the   present   case  the  acts,  being 
lawful  if  done   by    one,  become   tortious    if    done    by 
several  in  combination.     It  is  necessary,  in  my  opinion,, 
to  define  the  word  **  conspiracy."    A  conspiracy  exists 
when  two  or  more   combine   to   do  an  unlawful  act,  or 
to  do  a  lawful  act  by  unlawful  means.    No  conspiracy 
is,  in  my  opinion,  known  to  the  law  which  has  not  for 
its  object  the  accomplishment    of   an  unlawful  act  (not^ 
necessarily  a  criminal  act),  or  which   does   not  involve 
the  use  of  unlawful  means.    This,  I  think,  is  the  result 
of     the     judgments     in     "  Kearney      v.      Lloyd  " 
(26  L.R.,  Ir.,  268)  and  **  Mogul    Steamship   Company 
V.    McGregor  "    ([1892]  A.C.,   25).    Further,  1  think 
that,  though  probably  all  conspiracies,  as  I  define  them,, 
are  criminal,  and   therefore   indictable,  no    conspiracy 
can  give   rise   to   a   civil   action   unless  it  violates,  or 
threateos   to    violate,  the  rights   of   an   individual   as 
distinguished  from   the   rights   of   the  public  at  large. 
If  it  does  violate  the  rights   of    an   individual,  he  may 
sue  for  damages  ;  if   it   threatens   such   a  violation,  he 
may  sue  for  an   injunction.    But    before   any  action  can. 
lie   a   right   in    the    individual    must    be   violated   or- 
threatened.    To   use   the    words    of    Lord  Halsbury  in 
"  Mogul    Steamship  Company   v.  McGregor  "  ([189*^] 
A.C.,  25),  **  If  no  legal  right  has  been  interfered  with, 
and  no  legal  injury  inflicted,  it   is   vain  to  say  that  the 
thing  might    have    been    done    by    an   individual,  but 
cannot  be  done  by  a  combination    of  persons."    In  the 
same  case   Lord   Watson   says,  speaking   of   the  com- 
bined action   of   the  defendants,  *'  I  apprehend  that  in 
order   to    substantiate   their   claim    the  plaintiffs  must 
show  either  that  the  object   of   the  agreement  was  un- 
lawful, or  that  illegal  methods  were   resorted  to  in  its 
prosecution.    If  neither  the   end    contemplated    by  the 
agreement   nor  the  means  used  for  its  attainment   were 
contrary  to  law,  the  loss  suffered  by   the  plaintiffs  was. 
damnum  sine  injuria,**    I  ought,  I  think,  to   refer  to 
the  judgment  of  Lord  Hannen   in   the   same  case.    He 
says,  at  p.  59,  *'  I  arrive  at  the   conclusion,  therefore, 
that  the  objects  sought  and  the  means   used  by  the  de-- 
fendants  did  not  exceed  the    limits    of    allowable  trade 
competition,  and    I    know  of  no  restriction  imposed  by 
law  on  competition    by    one   trader  with  another   with^ 
the  sole  object  of  benefiting  himself.    I  consider  that  a 
different  case,  would   have    arisen   if  the  evidence  had 
shown  that  the  object  of  the  defendants  was  a  malicious 
one — viz.,  to   injure  the  plaintiffs,  whether   the  defen- 
dants should  be  benefited  or  not.    That  is  a  question  on. 
which  it  is  unnecessary  to  express  an   opinion."    As  to- 
this  part  of  this    judgment,  I   think,  for  reasons  which 
will  be  found  in  Lord  Hersehell's  judgment    in  **  Allen 
V.  Flood  "    ([1898]   A.C.,  1)— first,  that  the  fact  that 
the  case  was  one   of  trade  competition   is  of  no  signifi- 
cance ;  and,  secondly,  that  the  aots  complained  of  being 
lawful'  the  object  with  which  they   were  done  could  in* 
no  case  be  material.    In  the  present  case    I  can  find  no 
act  alleged  against  the  defendants   which   amounts  to  i^ 
violation   of   any   right  in  the  plaintiffs,  nor  can  I  find 
any  act  alleged  against  the  defendants   which  is  unlaw- 
ful  as   against   any   other   individual   or  against   the- 
public  at  large,  and  I  come,  therefore,  to  the  conolnsion 
that  the  statement  of  claim  discloses  nc  cause  of  action. 
I  am,  moreover,  quite  satisfied   that   to   allow  such  a»> 
action   as   this   to   go   to  trial  would  merely  cause  un» 
necessary   loss   to    the   parties  and  a  waste    of   public 
time. 

Mb.  JusncB  Phillihobe  thereupon  withdrew  his 
judgment,  and  the  action  was  dismissed,  the  plaintiffs 
asking  for,  «Bd  obtaining,  leave  to  appeal. 

[Solicitors^Tyrrell  Lewis,,  Lewis,  and  Broadbent». 
for  the  plaintiffs  ;  Lewis  W.  Taylor,  for  the  de- 
fendants.] 
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THS  MAIN  COLLIIBY  COMPAKT  (LIIIITSD)  V.  DAVIKS.* 

Master  and  Serrant — Master's  liability  to  ser- 
Tant — ^Workmen's  (Compensation  Act,  1897 — 
**  Dependent,"  meaning  of. 


lliis  was  an  appeal  under  the  Workmen's  Compen- 
sation Act,  1897,  and  the  question  was  as  to  the 
meaning  and  effect  of  the  word  '*  dependent  ''  in 
section  1,  subsection  A.  2  (2)  of  the  First  Schedule  to 
the  Act.  The  Court  of  Appeal — Lords  Justices  A.  L. 
Smith,  Kigby,  and  Vaughan  Williams — on  June  5, 
1899,  aifirmed  the  judgment  and  confirmed  the  award 
of  Judge  Bishop,  of  the  Glamorganshire  County  Court, 
dated  March  23,  1899.  The  application  was  by  William 
and  Catherine  Daviee,  the  father  and  mother  of  William 
Hees  Davies,  who  was  killed  by  an  accident  arising  out 
of  and  in  the  course  of  his  employment  by  the  appellant 
company,  for  compensation  under  the  Act.  The  father 
was  an  able-bodied  collier,  earning  the  usual  wages  in 
the  locality,  and  the  boy  was  a  hauler  in  the  appellants' 
-employ,  earning  2s.  6d.  a  day.  By  reason,  however, 
of  strikes,  stoppages,  and  other  causes,  his  actual  wages 
ayeraged  8s.  a  week  only  for  the  preceding  115  weeks 
worked.  The  boy  lived  at  home  with  his  parents  and 
gave  them  all  his  wages,  but  they  found  him  in  food, 
lodgings,  clothes,  &c.,  and  gave  him  an  occasional 
sixpence  for  pocket  money,  llie  respondent  had  five 
other  children,  two  of  whom  earned  weekly  wages, 
which  were  given  to  their  mother.  The  County  Court 
Judge  found  that  the  parents  were  in  part  dependent 
on  the  son's  earnings,  and  after  taking  into  considera- 
tion the  amount  necessary  for  the  boy's  keep  and  cloth- 
ing awarded  £23  8b. 

Mr.  Ruegg,  Q.C.,  Mr.  C.  A.  Russell,  Q.C.,  and  Mr. 
St.  John  Francis- Williams  were  counsel  for  the 
appellants. 

Sir  Robert  Reid,  Q.C.,  Mr.  Brynmor  Jones,  Q.C., 
and  Mr.  S.  T.  Evans,  for  the  respondent,  were  not 
heard. 

The  Lord  Chancillob,  in  moving  that  the  appeal 
be  dismissed,  said  that  a  short  question  of  fact  had 
been  determined  by  the  County  Court  Judge,  who  had 
found  that  there  was  a  dependency  in  this  case.  The 
extent  to  which  such  dependency  existed  was  not  a 
matter  for  their  Lordships  to  consider.  The  learned 
County  Court  Judge  might  have  been  right  or  wrong  as 
to  the  exact  degree  to  which  that  state  of  things 
existed  ;  but  if  it  existed  at  all  the  appeal  must  be 
dismissed.  His  Lordship  did  not  think  the  Legislature 
bad  ever  intended  that  any  sharp,  defined  line  should 
be  drawn.  In  each  case  the  question  must  be  judged  on 
the  facts.  What  was  the  meaning  of  **  dependent  "  ? 
The  notion  that  because  a  person  who  was  under  a  legal 
•obligation  to  keep  the  whole  family,  and  who 
earned  a  considerable  part  of  the  total  income  himself, 
whilst,  it  might  be,  the  others  contribated  only  a  small 
part,  appeared  to  be  the  reason  why  the  Legislature  had 
introduced  not  only  the  word  **  dependent,"  but 
also  **  partially  dependent."  He  had  no  doubt  what- 
ever that  there  was  dependency  in  this  case.  The 
whole  family  relied  on  the  wages  earned.  Whose 
wages  ?  Clearly  in  part  those  of  the  boy.  It  appeared 
to  have  been  forgotten  that  the  obligation  was  upon  the 
head  of  the  family,  who  would  be  punished  if  he  did 
not  maintain  his  wife  and  children.  Hie  family  being 
thus   dependent    upon   the   father,    he   in   turn   partly 

*Reportsd  bf  J.  Eyrs  Thompsoh,  Esq..  Barrist«r-«trLaw. 


I  depended  on  the  wages  earned  by  those  for  whose 
maintenance  be  was  responsible,  and  who  made  a  con- 
tribation  to  the  goneral  fond.  If  it  was  true  that  the 
boy  earned  8s.  a  week,  it  was  clear  that  the  father 
was  dependent  to  some  extent  upon  the  boy's  earn- 
ings in  order  to  discharge  his  legal  obligations.  He 
was  unable  to  see  that  there  was  anything  in  this  ease 
beyond  the  mere  question  of  fact.  He  declined  to 
assume  that  the  Legislature  had  created  a  standard  in 
the  matter.  No  broad  principle  could  be  laid  down, 
and  no  human  intellect  could  define  what  the  standard 
should  be  applicable  to  all  cases,  llie  problem  was 
extremely  obscure.  The  only  things  which  the  Coonty 
Court  Judge  eoold  regard  were,  what  the  family  were 
in  fact  earning,  and  what  they  were  io  fact  spending, 
for  the  purpose  of  maintenance.  The  learned  Judge 
had  taken  those  matters  into  consideration, and  properly 
answered  those  questions.  Lord  Justice  Rig  by  had  said 
that  he  would  have  come  to  the  same  conclusion  as  the 
Coonty  Court  Judge,  and  his  Lordship  quite  concurred 
in  that  opinion.  ' 

Lord  Morris  entirely  concurred  in  the  motion  for 
the  reasons  assigned  by  his  noble  and  learned  friend  on 
the  woolsack. 

Lord  Shand  said  that  in  this  case  he  had  no  diffi- 
culty in  concurring  with  the  motion  of  the  Lord  Chan- 
cellor. The  facts  showed  that  the  father  was  in  part 
dependent  on  the  son's  wages  for  his  maintenanoe. 
He  also  agreed  in  thinking  that,  although  the  members 
of  the  household  might  not  be  dependents  within  the 
meaning  of  Lord  Campbell's  Act,  still  the  fact  of  the 
father's  having  a  large  family  was  a  circumstance  which 
the  County  Court  Jndge  was  entitled  to  take  into 
account.  But,  with  deference  to  the  Lord  Chancellor, 
he  was  unable  to  accept  the  view  that  cases  might  not 
arise  in  which  it  would  be  necessary  to  adopt  some 
standard  for  the  decision  of  the  question  whether  the 
father  was  or  was  not  dependent  on  his  son's  wages. 
On  that  question  he  did  not  think  that  the  mere  circum- 
stance that  the  father  spent  the  money  he  received  was 
conclusive  of  dependency.  A  father  who  was  very  well 
off  and  yet  spent  the  money  received  as  a  child's  wag«e 
could  not  be  described  as  dependent.  He  agreed  in  the 
view  expressed  in  the  passage  cited  from  Messrs.  Min- 
ton-Senhouse  and  Emery's  treatise  on  Accidents  to 
Workmen  by  Lords  Justices  Collins  and  Romer  in  the 
case  of  **  Simmons  v.  White  "  (15  The  Times  L.R., 
263  ;  L.R.  [1899],  1  Q.B.,  1,005  :  68  L.J., 
Q.B.,  507).  It  was  there  stated,  page  156  :— **  De- 
pendent probably  means  dependent  for  the  ordinary 
necessaries  of  life  for  a  person  of  that  class  and  posi- 
tion in  life."    That  was  the  test  to  be  applied. 

Lord  Davky  also  <  concurred,  and  observed  that 
it  was  more  satisfactory  to  look  at  the  actual  expendi- 
ture of  the  family  than  to  introduce  some  vague  canon 
which  it  would  be  impossible  to  express   with  preeision. 

Lord  Brampton  and  Lord  Robertson  also  con- 
curred. 


Coorv  of  Appeal  (A.  L.  Smith,  Vaoghan  \  1900. 

Williams,  and  Romer,  L.JJ.)         |         June  22. 

THALMANN  FRERES  AND  CO.  V.  TEXAS  STAB  FLOUR 
MILLS.* 

Sale  of  Goods — Contract — Construction — "  Clear- 
ance,*' what  is — Certificate  of  clearance  issued 
before  loading  completed. 
Decision  of  Bigham,   J.    (15  The  Times  L.B., 

471),  affirmed. 


This   was   an   api)eal    by  the  plaintiffs  from  the  judg- 
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meat   of    Mr.    Justioe   Bigham,     reported   in    15    The 
Times  L.R.,  471  ;  4  Com.  Cas.,   265.    The  action   was 
brought   to   rKover  damages  for  breach  of  contract  and 
for  the  return  of  money  paid  imder  a   mistake   of   fact. 
The   contract  in   question     was    for   the   sale    by   the 
defendants  to   the   plaintiffs   of   Colorado  wheat  to  be 
shipped   at   Galveston,    in   the    United   States,   by  the 
steamship  Highfield.    The  contract  contained  the  follow- 
ing condition  :—*' Clearance   not   later   than   May  81, 
1898."    The   question   was   whether  that  condition  had 
been  complied  with,    the   fact   being   that  the  cleaianoe 
was  given  on  May  28,    but  the   loading    was   not  com- 
pleted  and   the   ship  did   not   sail   imtil  June  2.    The 
foMowing   are   the  facts  as  stated  in  the  judgment  of 
Mr.  Justice  Bigham  :~The  plaintiffs  were  com  merchants 
carrying  on  business  in  Paris,  and  the   defendants  were 
•com   shippers   in   Galveston.    On   May   10,    1808,  the 
defendants   telegraphed   to  the  plaintiffs  offering  to  sell 
two    parcels    of    wheat    on   c.i.f .   terms  by  the  steamer 
Highfield   for   Havre,    shipment    within   21   days.    On 
May    11   the  plaintiffs  answered  : — **  Highfield  steamer 
clearance  not  later  than   May    25    we  accept,  &c."    On 
the  same  day  the  defendants   replied:—*'  Highfield  now 
on  passage  from  Las  Palmas  since  May  5,  expected  ready 
to   load    May    22,    steamer  clearance  early  as  possible, 
steamer   clearance   not   later   than   end  of  this  month  ; 
cable  inunediately  if  in  order."  On  May  12  the  plaintiffs 
closed   the   negotiation    by    wiring,     *'  Highfield,     we 
accept  your  offer."    Thus  the  contract  was  made  on  the 
condition  that  the  steamer's  clearance  should  be  as  early 
as  possible,  and  not  later  than  the  end  of  May.  Contracts 
were   subsequently   exchanged     on     the   forms   of   the 
London  Com  Trade  Association,    and   in  these  contracts 
the   expression    used    was    *'  Clearance   not   later  than 
May  31  inst."    The   question    in   the  case  was  whether 
the  condition   as   to    clearance  by  May  31  was  complied 
with.      No   doubt   the  stipulation   was   made   by   the 
plaintiffs   because   it   was   necessary   to   have   an  early 
delivery   of    the   wheat  in  Havre.    The  French  Govern- 
ment  had   temporarily    suspended   the   import  duty  on 
wheat,  and,  in  order   that   the   plaintiffs   might  obtain 
ihe  benefit  of  this  remission,    it   was   necessary  that  the 
wheat  should  arrive  in  Havre  by  the  end  of  June.    After 
that  date  the  duty  would    become   again   payable.    The 
vessel  was  not  under  the  control    or   in  the  management 
of  the  defendants  ;   she   was  a  general  ship  managed  by 
iier  own  agents.    She   arrived   at  Galveston  on  May  26, 
and  at  once  began  taking   in   cargo — cotton   and  grain. 
She  continued  taking  in  eargo  on  May  27   and    28,    and 
on  the  latter  date  she  was  moved  to  another  pier,  where 
further   cargo    was   waiting   for   her.    There   she  com- 
pleted  her   loading,     the   last   cargo   being  taken    on 
board   on  Jime    2,   on   which  date   the   vessel  sailed. 
She   was   delayed     on     her   voyage   by   a   breakdown 
of    machinery,     and     consequently     did     not     arrive 
in  Havre   nntil   July    1,    a   day   too  late  to  enable  the 
plaintiffs  to  secure   the   benefit   of  the  remission  or  the 
daty.    Meanwhile  the  plaintiffs  had  paid  the  defendants 
drafts  for  the  price  of  the  wheat   and   had  obtained  the 
shipping   documents.    This   action    was  brought  to  re- 
cover back  the  money   so   paid,  on  the  ground  that  the 
vessel  had  not  **  cleared  "  on   May   31,   according    to 
the  contract.    Now    **  clearance  "    in  his  (the  learned 
Judge's)  opinion  had  a   well    known  and  definite  mean- 
ing.   It  was  a  certificate  issued  by  the  Customs  showing 
that   the   vessel   named   in   it   had   complied  with  the 
Oostoms  requirements  and  was  authorised  to   proceed  to 
sea  ;   and  the  acts  which  had  to  be  done  at  the  Customs 
to   procure  such  a  certificate   constitute   the   process  of 
*'  clearing  "  the  vessel.     In  this  case  the  clearance  was 
issued   to   the    Highfield   on   May   28.    The  document 
certified  that  W.  Richardson,  master  or   commander  of 
the  steamship   Highfield,   had   entered   and  cleared  his 
eaid  vessel  according  to  law.    This  document  was  issued 


before  all  the  cargo  was  on  board,  but  it  was  issued  at 
a  time  when  all  the  cargo  was  -alongside  and  waiting  to 
be  put  into  the  ship.  The  afiidavits  from  America, 
which  were  read,  satisfied  the  learned  Judge  that  it  was 
issued  in  the  ordinary  course  of  business,  and  that  it 
was  customary  to  obtain  the  clearance  of  vessels  before 
the  loading  was  actually  complete,  so  that  there  need 
be  no  delay  in  putting  to  sea.  The  learned  Judge  held 
that  the  clearance  was  not  void  because  the  cargo  was 
not  **  on  board,''  as  required  by  the  statute  law  of  the 
United  States,  the  affidavits  showing  that  it  was  the 
practice  of  the  Customs  authorities  to  treat  cargo  as  on 
board  if  in  fact  it  was  already  alongside  the  ship.  He 
further  held  that  *  *■  clearance  ' '  was  not  equivalent  to 
**  being  ready  to  : ail."  He  accordingly  held  that  the 
condition  in  tht*  (ontract  had  been  performed,  and  he 
gave  judgmeiu  for  the  defendants.  The  plaintiffs 
appealed. 

Mr.  Crve  ,  t^.C. ,  an(f  Mr.  J.  A.  Hamilton  appeared 
for  the  plaintiffs  ;  Mr.  B.  M.  Bray,  Q.C.,  and  Mr.  E. 
Bray,  for  the  defendants,  were  not  called  upon. 

The  CouBT  dismissed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  that  the  question 
was  whether  the  ship  had  *■*  cleared  '*  not  later  than 
May  81.  The  word  '*  clearance  "  meant  the  document 
of  clearance.  It  was  said  that  by  the  statute  law  of  the 
United  States  a  *  *  clearance  ' '  could  only  be  given 
when  the  cargo  was  on  board.  In  his  opinion  *  *  clear- 
ance * '  in  the  contract  did  not  necessarily  mean  a  clear- 
ance given  in  strict  accordance  with  the  statute  law  of 
the  United  States  ;  it  meant  a  valid  and  effective  clear- 
ance given  according  to  the  practice  of  the  Customs 
authorities  at  the  port  of  Galveston.  That  was  done  in 
the  present  case.  The  parties  had  not  made  it  a  condi- 
tion that  the  ship  should  be  ready  to  sail  by  May  31. 
The  plaintiffs  therefore  failed  in  their  appeal. 

Load  Justick  Yaughan  Williams  and  Lobd 
JusTiCB  Rom  KB  concur  red. 

[Solicitors— HoUams,  Sons,  Coward,  and  Hawksley, 
for  the  plaintiffs  ;  Tilleards,  for  the  defendants.] 


Chan.  Div.         )  1900. 

(Kekewich.  J.)     ]  June  22. 

IN  KB  DB  NIG0L3— DB  NICOLS  V.  CUBLIBB.* 

International  Law— Husband  and  wife— French 
law  as  to  community  of  goods — English  domicil 
— Will — ^Real  property  in  England. 


An  interesting  question  arose  in  this  case  as  to  the 
rights  of  husband  and  wife  of  French  nationality 
married  in  France  and  afterwards  domiciled  in  England 
to  real  and  leasehold  property  acquired  in  England. 
The  testator,  Monsieur  Daniel  Nicolas  de  Nicois,  and  his 
wife,  Madame  Celestine,  both  of  whom  were  French, 
were  married  in  Fraoee.  on  May  SO,  1854.  They  entered 
into  no  express  contract  on  their  marriage,  so,  aocord- 
ing  to  French  law,  their  rights  to  property  were 
governed  by  the  law  of  CommunatUi  de  biene»  In 
1863  they  came  to  England  where  they  became  per- 
manently domiciled.  Their  whole  property  when  they 
came  over  was  only  about  £400  ;  but  Monsieur  de 
Nicois,  as  the  proprietor  of  the  well-known  Caf6 
Royal,  Regent-street,  amassed  a  large  fortune  in  Eng- 
land, part  of  which  he  invested  in  freehold  and  lease- 
hold estate.  He  died  in  1897,  and  by  his  will  he  gave 
his  residuary  estate  to  his  executors  and  trustees  upon 
trust  for  sale,  and  to  hold  the  proceeds  upon  trust  for 
his  wife  for  life,  and,  after  her  death,  upon  trusts  for 
his  only  daughter,  her  husband,  and  children.  The 
widow  took   out   an    originating   summons  to  ascertain 

*Beported  tv  F.  E.  Ady,  Eiq.,  Banrut«rat-Law. 
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her  rights  and  interests  in  the  property  of  the  testator 
by  reason  of  their  having,  while  domiciled  in  France, 
married  there  without  any  contract.  The  question 
formulated  in  Chambers  for  decision  yt^,  **  Did  the 
change  of  domicil  alter  the  legal  position  of  the 
parties  to  the  marriage  in  reference  to  property  ?  " 
The  case  was  argued  before  Mr.  Justice  Kekewich,  the 
argument  being  confined  to  the  effect  of  the  change  of 
domicil    as  to  the    personal   property.    On  February  8, 

1898,  Mr.  Justice  Kekewich  made  a  declaration  that  the 
change  of  domicil  by  the  spouses  did  not  affect  their 
respective  rights  under  the  French  or  matrimonial 
domicil  in  and  to  the  movable  property  acquired  by 
the  spouses  or  either  of  them  after  such  change  (L.K. 
[1898],  ICh.,  408).  The  result  of  this  was  to  make 
the  widow  entitled  to  half  the  testator's  personal  estate. 
The  daughter  and  her  husband  and  children  appealed, 
and  on  May  19,  J898,  the  Court  of  Appeal  reversed  the 
decision  of  Mr.  Justice  Kekewich,  holding  that  the 
change  of  domicil  altered  the  rights  of  the  husband 
and  wife  as  to  unsettled  movable  property  and  that, 
as  at  the  time  of  the  husband's  death  the  parties  were 
domiciled  in  England,  their  rights  were  governed  by 
English  and  not  by  French  law,  so  that  the  personal 
property  of  the  testator  was  effectually  disposed  of  by 
his   will  (L.R.  [1898],    2  Oh.,  60).    On  December  15, 

1899,  the  House  of  Loi*ds  reversed  the  decision  of  the 
Court  of  Appeal  and  restored  the  decision  of  Mr. 
Justice  Kekewicn  (L.R.  [1899],  A.C.,  21).  The  case 
then  came  on  for  argument  again  before  Mr.  Justice 
Kekewich  as  to  the  effect  of  the  change  of  domicil ,  on 
the  rights  of  husband  and  wife  with  regard  to  real  and 
leasehold  property  in  England,  and  his  Lordship  reserved 
judgment. 

Mr.  Renshaw,  Q.O.,  and  Mr.  Ingle  Joyce  appeared 
for  Mme.  Celestine  de  Nicols  ;  Mr.  Warrington,  Q.O., 
and  Mr.  E.  J.  Elgood  for  the  executors  and  trustees  of 
the  will  ;  Mr.  F.  O.  Lawrence,  Q.C.,  and  Mr.  Whinney 
for  the  daughter  of  the  testator  and  her  children. 

Mb.  Justicb  Kekewich,  in  delivering  judgment, 
said, — Undoubtedly  the  House  of  Lords  con- 
sidered and  determined  merely  the  question  whether 
the  marriage  contract  affected  movable  goods  not- 
withstanding the  change  of  domicil,  and  all  that 
was  said  must  be  read  with  reference  to  that  question, 
as  the  only  one  to  which  attention  was  directed.  Albeit 
so  restricted,  the  decision  proceeded  on  the  broad 
principle  that  a  contract  operating  by  force  of  law  in 
the  absence  of  expression  by  the  parties  is  as  complete 
and  as  obligatory  as  a  contract  expressed,  and  must 
have  effect  given  to  it  on  the  same  footing.  Unless, 
therefore,  there  is  some  inherent  disability  in.  some 
particular  property  to  be  bound  by  such  a  contract,  it 
must  equally  be  applied  to  and  enforced  against  all 
falling  within  its  scope,  and  this  is  according  to  the 
language  of  the  code  and  the  evidence  given  in  explana- 
tion of  it.  On  the  present  occasion  the  Court  is  asked 
to  determine  whether  in  enforcing  the  contract  it  is 
right  to  include  freehold  and  leasehold  estates  in  England 
—that  is,  what  we  term  real  estate  and  chattels  real,  as 
distinguished  from  personal  estate  other  than  chattels 
real  which  is  covered  by  the  decision  of  the  House  of 
Lords.  Assuming  that  these  freehold  and  leasehold 
estates  are  within  the  scope  of  the  contract,  it  is 
impossible  to  avoid  the  conclusion  that  they  are  affected 
by  it,  unless,  to  repeat  what  has  been  already  said, 
there  is  a  disability  inherent  in  this  species  of  property. 
There  are,  therefore,  tw«  questions  for  consideration- 
one  of  fact — viz. ,  whether  these  estates  are  within  the 
scope  of  the  contract  ;  the  other  of  law,  ikhether  they 
can  be  affected  by  it.  The  first  question  depends  on  the 
evidence  which  was  before  the  House  of  Lords,  some 
further  evidence  given  by  affidavit  and  orally  on  the 
hearing    of     the   present   application,    and    additional 


evidence  adduced  unde^  leave  given  after  the  hearing  in 
consequence  of  a  letter  from  one  of  the  witnesses  which- 
was  communicated  to  the  Court.  This  evidence  was 
directed  to  the  proper  meaning  of  **  immeubles  "  in 
the  French  code.  There  is  no  difficulty  about  the 
meaning  of  the  word  as  regards  the  character  of 
property  comprised  in  it.  It  meajis,  broadly,  the  soil- 
itself  and  that  which  is  attached  to  the  soil  as- 
distinguished  from  that  which,  heins^  unattached,  is 
t^refore  movable.  As  in  our  own  system  of  law  so- 
in  that  of  France  some  things  are,  from  their  close 
connexion  with  the  land,  treated  as  attached  to  it,  and, 
therefore  immovable,  but  these  exceptions  do  noir 
impair  the  general  description  and  are  of  no  importance* 
here.  The  difficulty  which  arose  was  whether  the  terra 
comprised  immovables  abroad — ^that  is,  beyond  France. 
The  words  of  the  code  are,  apparently,  wide  enough  to 
cover  all,  wherever  situate,  and  if  it  were  an  instrument 
which  the  Court  is  competent  to  construe  it  would  be- 
impossible  to  avoid  the  conclusion  that  this  is  its  real 
meaning.  The  construction  of  the  code,  however,  is- 
beyona  the  competence  of  the  Court.  It  is  a  matter  of 
fact  with  which  the  Court  can  only  deal  according 
to  the  testimony  of  those  qualified  to  give  it. 
Henoe  the  oral  and  the  additional  evidence  subsequently 
given,  to  which  reference  has  already  been  made.  Thai; 
evidence  has  set  the  matter  at  rest  and  removed  all 
difficulty.  It  may  be  stated  in  general  terms  that, unless  an 
exception  is  established  in  a  particular  case  on  the  ground 
of  public  policy  (and  there  is  no  suggestion  of  that 
here),  the  provisions  of  the  code  as  regards- 
**  immeubles  "  are  of  universal  application,  that  is,, 
apply  equally  to  immovable  property  situate  in 
France  and  to  that  situate  in  a  foreign  country. 
Turning  now  to  the  question  whether  there  is 
any  objection  in  law  to  the  contract  operating  accord- 
ing to  the  intention  of  the  parties  so  as  to  bind 
the  freehold  and  leasehold  estates,  one  is  at  once  con- 
fronted by  the  principle  which  distinguishes  obligations 
respecting  real  estate  from  those  which  affect  personal 
estate.  That  principle  is  well  established,  and  is  to  be* 
found  stated  in  different  language  in  many  books.  It 
will  suffice  to  cite  one.  In  Story's  Conflict  of  Laws, 
section  158,  the  learned  author  says  this  : — 

**  The  result  of  this  reasoning  (and  it  certainly  has 
very  great  force)  would  seem  to  be  that  in  the  case  of 
a  marriage  without  any  express  nuptial  contract  the  lex 
loci  contractus  (assuming  that  it  furnishes  any  just  basis 
to  imply  a  tacit  contract)  will  govern  as  to  all  movabler 
property,  and  as  to  all  immovable  property  within  that 
country,  and  as  to  property  in  other  comitries  it  will 
govern  movables  but  not  immovables,  the  former 
having  no  Htua,  and  the  latter  being  governed  by  th» 
lex  rei  sitoe,  * ' 

In  the  following  section,  169,  he  expounds  this  subject 
in  a  manner  so  opposite  to  the  case  in  hand  that  it  is> 
worth  while  to  quote  it  at  length.     It  runs  thus  : — 

* '  Perhaps  the  most  simple  and  satisfactory  exposition 
of  the  subject,  or  at  least  that  which  best  harmoniseB  ■ 
with  the  analogies  of  the  common  law,  is  that  in  the- 
case  of  a  marriage  where  there  is  no  special  nuptial  con* 
tract,  and  there  has  been  no  change  of  domicil,  the 
law  of  the  place  of  celebration  of  the  marriage  ought 
to  govern  the  rights  of  the  parties  in  respect  to  all 
personal  or  movable  property  wherever  that  is  acquired 
and  wherever  it  may  be  situate,  but  real  or  immovable 
property  ought  to  be  left  to  be  adjudged  by  the  lex  rei 
gita  as  not  within  the  reach  of  any  extra  territorial  law. 
Where  there  is  any  special  nuptial  contract  between  tho 
parties  that  will  furnish  a  rule  for  the  case,  and  as  a 
matter  of  contract  ought  to  be  carried  into  effect  any- 
where under  the  general  limitations  and  exceptionfr 
belonging  to  all  other  classes  of  contracts. ' ' 
According    to   the  decision  of  the  House  of  Lords  there? 
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ia  here  a  special  nnptial  contract  between  the  parties 
ascertained  by  reference  to  the  code,  but  not  leiw  pre- 
cisely ascertained  becanse  it  was  not  reduced  into 
writing  in  connexion  with  the  particular  marriage. 
It  ought,  therefore  (to  adopt  the  language  just  quoted), 
to  be  carried  into  effect  everywhere,  but  under  the 
4imitations  and  exceptions  belonging  to  all  other  classes 
of  contracts,  one  of  which  i^,  that  as  regards  immoT- 
«bles,  the  lex  rei  aitoe  must  prevail.  There  is  nothing 
in  the  common  law  of  England  to  make  the  contract 
which  we  have  already  seen  to  be  definite  unenforce- 
Able  resjiecting  the  freeholds  and  leaseholds  in  question, 
and  if  there  be  any  obstacle,  it  must  be  found  in  some 
•statutory  proTision.  Hiere  is  none  but  the  Statute  of 
Frauds,  but  that  does  not  raise  a  formidable  objection. 
Beference  was  made  in  argunient  to  both  the  4th  and 
7th  sections  of  the  statute.  I  do  not  propose  to  consider 
which  of  them  is  the  more  applicable,  because,  without 
doubt,  either  one  or  the  other  prohibits  the  creation  of 
equitable  interests  in  land,  such  as  sought  to  be 
•established  here,  except  by  writing  under  the  hand  of 
the  creator  of  the  trust.  Nevertheless,  it  is  insisted 
that  the  statute  has  no  application  to  the  circumstances 
of  this  case,  and  that  the  agreement  between  the 
^rties  made  in  consideration  of  marriage  is  sufficiently 
obligatory  notwithstanding  the  absence  of  any  writing. 
That  is  the  point  I  am  called  upon  to  determine.  It  is 
settled  that  there  may  be  an  agreement  of  partnership 
by  parol,  notwithstanding  that  the  partnership  is 
intended  to  deal  with  land,  and  that  to  an  action  to 
•enforce  such  agreement  the  plea  of  the  Statute  of  Frauds 
will  not  avail.  In  such  an  action  therefore  the  rights 
of  the  parties  to  the  laqd,  thoir  respective  interests  in 
it,  and  the^r  mutual  obligations  respecting  it,  may  and 
must  be  determined  and  enf orc<Ml  notwithstanding  there 
htM  been  no  compliance  with  the  statutory  provision. 
The  authorities  for  this  are  not  numerous,  but  they  are 
conclusive—namely,  *'  Forster  v.  Hale  "  (3  Ves.,  698  ; 
5  Ves.,  308)  and  **  Dale  v.  namilton  "  (5  Hare,  389). 
In  the  latter  case  Wigram,  V.C.,  applied  this  ruling  to  a 
case  where  the  partnership  was  intended  to  deal  ex- 
clusively with  land.  Lord  Lindley  in  his  work  on  IVirtner- 
•chip  (6th  edition,  page  89)  says  that  the  latter  case  goes 
a  long  way  towards  repealing  the  Statute  of  Frauds,  and 
that  it  is  difficult  to  reconcile  it  with  sound  principle  or 
the  more  recent  decision  of  *'  Caddick  v.  Skidmore  " 
(2  De  G.  and  J.,  52).  TTiis  is  a  strong  adverse  com- 
ment, but  yet  I  am  bound  to  treat  the  decision  as 
sound,  and  I  did  so  in  "  Gray  v.  Smith  "  (43  Gh. 
Div.,  411).  Whether  it  is  competent  f or  the  Gourt  of 
Appeal  now  to  disturb  the  ruling  above  quoted,  or 
whether  being  competent  the  Gourt  would  be  willing  to 
do  so,  is  not  for  me  to  say,  but  at  any  rate  I  must  take 
the  ruling  to  be  established.  It  by  no  means  follows 
that  I  ought  to  extend  it,  and  it  is  fairly  open  to  ques- 
tion whether  the  rule  obtaining  in  contracts  of  partner- 
ship is  properly  applicable  to  a  contract  of  marriage. 
In  one  sense  no  doubt  that  is  also  a  contract  of  partner- 
ship, but  no  one  would,  I  think,  venture  to  rely  on 
this,  the  ruling  in  the  two  cases  referred  to  having 
reference  to  commercial  partnerships  with  which  the 
Gourt  was  there  exclusively  concerned.  Nevertheless,  the 
leasoning  of  the  Lord  Ghancellor  in  "  Forster  v.  Hale  " 
seems  to  me  to  show  that  he  intended  to  lay  down  a 
general  rule,  which  may  be  applied  without  extension 
to  the  case  in  hand,  lliis,  I  think,  was  the  view  of 
Viee-Chancellor  Wigram  in  '*  Dale  v.  Hamilton,"  and 
also,  as  it  seems  to  me,  of  Lord  Lindley,  who  cites 
the  passage  from  the  Vioe-Ghanoellor's  judgment  in 
-"  Forster  v.  Hale,"  whieh  supports  it.  The  Lord 
Chancellor  held  that  the  question  whether  there  was  a 
partnership  or  not  must  be  tried  as  a  fact,  and  if  it 
were  established  by  evidence  that  there  was  a  partner- 
ship, then  the   premises   necessary    for  the  purposes  of 


that  partnership  would  by  operation  of  law  be  held  for 
the  purposes  of  that  partnership.  It  is  established  here 
by  evidence  that  land  a^squired  by  either  of  the  two 
parties  to  the  contract  would  by  force  of  the  contract 
be  held  by  him  or  her  in  certain  terms  described 
briefly  by  the  phrase,  community  of  goods.  Any 
lands  subsequently  acquired  are  an  acquisition  brought 
within,  and  are  required  to  fulfil  the  purposes  of  the 
contract,  and  according  to  the  Lord  Chancelloi's 
reasoning  they  are  by  operation  of  law  held  for  those 
purposes.  Tliere  may  be  error  in  this  way  of  stating 
the  case  and  applying  the  Lord  Ghancellor 's  ruling,  but 
I  am  unable  to  discover  it,  and  must,  therefore,  hold 
that  the  freehold  and  leasehold  estates  are  as  mueh 
subject  to  the  community  of  goods  as  the  movables 
which  have  been  held  subject  to  it  by  the  decision  of 
the  House  of  Lords. 

[Solicitors— Hicks,  Arnold,  and  Sforley  ;  Tyrrell  Lewis, 
Lewis,  and  Broadbent.] 


Gourt  of  Appeal  (A.  L.  Smith,  Vaughan  >  1900. 

Williams,  and  Romer,  L.JJ.)  j        June  25. 

BABNETT  V.  CORPORATION  OF  ECCLBS.* 

Local     Government ^Public  health— Sanitary 

works — Damage  sustained  by  reason  of  exercise 
of  powers  of  Public  Health  Act,   1875—**  Full 
compensation,"  what  is — Costs. 
Decision  of  the  Divisional  Court  (ante^  p.  316) 

affirmed. 

Tliis  was  an  appeal  from  the  judgment  of  a  Divisional 
Court,  consisting  of  Mr.  Justice  Bigham  and  Mr. 
Justice  Phillimore,  on  a  special  case  stated  by  an 
arbitrator  acting  unden  section  808  of  the  Public  Health 
Act,  1875. 

The  case  is  reported  ante,  p.  316.  The  ques- 
tion raised  by  the  case  was  whether  the  **  full 
compensation  "  to  which  a  person  is  entitled  who 
is  damaged  by  the  exercise  of  the  powers  of  the 
Act  includes  costs  reasonably  incurred  as  between 
solicitor  and  client  in  defending  iiimself  before 
justices  and  appealing  to  quarter  sessions  and  to  the 
Queen's  Bench  Division  upon  a  charge  made  against  him 
by  the  local  authority.  The  case  stated  the  following 
facts  : — ^William  Bamett  was  the  owner  of  certain 
Cottages  in  Ellesmere-street,  in  the  borough  of  Eccles, 
the  sanitary  arrangements  in  which  constituted  a 
nuisance,  for  which  it  was  alleged  that  Bamett  was 
liable.  Accordingly  the  Corporation  of  Eccles,  under 
section  94  of  the  Public  Health  Act,  1875,  caused  a 
notice,  dated  May  A,  1897,  to  be  served  on  Baraett 
requiring  him  to  abate  the  nuisance  and  for  that 
purpose  to  execute  certain  works.  This  notice  not 
being  complied  with,  a  complaint  was  laid  by  the 
corporation  under  section  95  of  the  Public  Health  Act 
alleging  that  the  nuisance  was  caused  by  the  act, 
default,  or  sufferance  of  Bamett.  The  complaint  was 
heard  and  determined  by  a  Court  of  summary  jurisdiction 
in  October,  1897.  Bamett  called  several  witnesses,  and 
in  the  result  an  order  was  ma^e  requiring  him  to 
comply  with  the   requisitions   of   the   notice  of  May  6, 

1897.  Nothing  was  said  as  to  costs  at  that  hearing. 
Baraett   appealed   to   quarter  sessions,  and  in  January, 

1898,  the  appeal  was  heard  and  dismissed  subject  to  a 
special  case  stated  for  the  opinion  of  the  Queen's 
Bench  Division.  Tliat  special  case  was  heard  before  a 
Divisional  Court,  who  ordered  that  the  order  of  the 
quarter  sessions  dismissing  the  appeal  should  be  quashed 
with  costs,  and  judgment  entered  for  Bamett.  The 
order  of  the  justices  was  also  quashed,  and  it  was 
further  ordered   that   the  corporation   should  pay  the 

^Bcportad  bf  W.  Hussby  OamrrH,  Biq.,  B«Rlft«r«t-Law. 
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costs  of  the  appeal  aad  the  costs  of  the  proceedings 
before  the  petty  sessions,  such  costs  to  be  taxed  by  the 
Master  of  the  Crown  Office,  the  Court  at  the  same  time 
holding  that  the  nuisance  arose  from  the  default  of  the 
corporation  themselves,  and  that  there  had  been  no 
default  on  the  part  of  Bamett.  The  cost  of  the  appeals 
to  the  Queen's  Bench  Division  and  to  the  quarter 
sessions  were  taxed  at  £62  5s.  6d.  and  £88  8s.  5d. 
respectively,  and,  paid  to  Bamett.  The  costs  of 
defending  himself  before  the  justices  in  petty  sessions 
were  not  paid.  By  section  $08  of  the  Public  Health 
Act,  1875,  a  person  who  is  not  in  default  is  entitled  to 
full  compensation  for  any  damage  sustained  by  reason 
of  the  exercise  of  the  powers  of  the  Act.  The  Divisional 
Court  were  of  the  opinion  thai  Bamett  was  not 
entitled  to  more  than  his  taxed  costs  of  the 
proceedings  before  the  petty  sessions,  quarter  sessions, 
and  the  Queen's  Bench  Division.  His  actual  expenses 
reasonably  and  properly  incurred  in  proceedings 
before  those  Courts  largely  exceeded  the  amount 
allowed  or  recoverable  on  a  taxation  as  between 
party  and  party.  Bamett  accordingly  appealed. 
There  having  in  fact  been  no  order  for  costs  made  by 
the  petty  sessions,  the  appellant  contended  that  on  the 
principle  of  the  cases  **  Walshaw  v.  Brighouse  Corpora- 
tion "  ([1899]  2  Q.B.,  286)  and  **  Bater'  v.  Birken- 
head Corporation  "  ([1893]  1  Q.B.,  679)  he  was 
entitled  to  his  reasonable  expenses  of  the  proceedings 
before  that  Court.  The  argument  was  in  part 
directed  to  the  question  whether  his  right  to  such 
expenses  had  been  waived  before  the  Division ]il  Court. 
Counsel  for  the  respondents  suggested,  in  order  that  the 
real  question  between  the  parties  might  be  decided, 
that  the  costs  before  petty  sessions  should  be  taxed 
by  an  officer  in  the  Crown  Office. 

Mr.  Marshall,  Q.C.,  and  Mr.  Clarke  Hall  appeared 
for  the  appellant ;  Mr.  Danckwerts,  Q.C.,  appeared  for 
the  respondents. 

The  CoiTBT  dismissed  the  appeal. 

Lord  Jcstice  A.  L.  Smith,  in  giving  judgment, 
■aid  that  the  real  dispute  between  the  parties  was 
whether  the  words  **  full  compensation  '*  entitled  the 
appellant  to  recover  as  part  of  that  compensation  the 
difference  between  taxed  costs  and  costs  as  between 
solicitor  and  client  in  the  proceedings  before  the  petty 
oeesions,  quarter  sessions,  and  the  Queen's  Bench 
Division.  The  Divisional  Court  had  hdd  that  he  was 
not  so  entitled,  bat  that  the  words  **  full  compensa- 
tion '*  entitled  him  to  what  the  law  allowed  and  not 
what  the  law  did  not  allow.  That  judgment  was  right. 
Hie  rea.1  question  between  the  parties  being  as  above 
stated,  the  cases  cited  of  *'  Walshaw  v.  Brighouse 
Corporation'*  ([1899]  S  Q.  B. ,  286)  and  '«  Bater  v. 
Birkenhead  Corporation  "  ([1893]  1  Q.B.,  679)  did 
■ot  apply. 

Lord  Justice  Vauohait  Williams  concmed.  The 
decision  of  the  Divisioaal  Court  upon  the  only  real 
qnesUon  in  the  ease  was  absolutely  right.  To  decide 
otherwise  woold  open  the  door  to  the  diacassioD  of  a 
qoestioB  of  law  long  settled,  that  when  onoe  there  bad 
been  an  assessment  upon  taxation  there  should  be  no 
f ortlier  ajisessBent  nnless  there  were  some  contract  or 
statote  giving  an  absolute  indemnity. 

LoKi>  Jusncv  Rom ER  agreed. 

[SolidtorB— Chaster  and  Co.,  for  llairiott  and  Co., 
Manehoster,  for  the  appeOaiit  ;  Ridsdale  and  Son,  for 
6.  W.  Bailey,  Town  Clerk  of  Bodos.] 


Q.B.  DiT.  (Onatiun  and  »  1900. 

Phillimore,  JJ.)  )  Jane  25. 

▲TrOKKKY-OXNXRJLL  T.  TEKkMYS,* 

BeTeniie — ^Estate  daty — Settlement — Disposition 

*Bcported  fay  C.  G.  Wii.fHim.  Bm 


for  life  of  settlor— Exemptions — Finance  Act, 
1894,  sec.  15. 

This  was  an  information,  filed  by  the  Attorney- 
General,  against  Mr.  Edward  H.  Leynster  Penrhyn  an<^ 
Mr.  Frederick  G.  Simpkinson,  trustees  of  the  settle- 
ment on  the  marriage  of  Charles  James  Vaughan,  tho 
late  Dean  of  Llandaff,  and  Catherine  Maria  Stanley, 
claiming  estate  duty  in  respect  of  property  passing  under 
the  settlement  upon  the  death  of  the  dean. 

By  the  settlement,  which  was  dated  April  1, 1850,  Mrs. 
Vaughan  settled  her  share  in  a  sum  of  £10,500  3i  per 
cent,  bank  annuities,  to  which  she  was  entitled  in  re- 
mainder upon  the  death  of  her  mother,  in  the  foll<lwing 
trusts  :— To  pay  out  of  the  Income  £100  a  year  to  Mrs. 
Vaughan  during  the  joint  lives  of  herself  and  her  hus- 
band ;  to  pay  the  residne  of  the  income  to  her  husband 
during  his  life  and  after  the  death  of  either  to  the  sur- 
Tivor  for  life  ;  on  the  death  of  the  survivor  to  divide 
the  capital  among  the  children  of  the  marriage  and  in 
the  event  of  there  being  no  children  of  the  marriage  to 
hold  the  property  in  trust  for  Mrs.  Vaughan  if  she 
should  survive  her  husband.  Mrs.  Vaughan's  mother 
died  in  the  lifetime  of  Mrs.  Vaughan  and  her  husband, 
and  the  share  so  settled  fell  into  possession  and  was  re- 
ceived by  the  trustees.  The  dean  died  on  October  15, 
1897,  in  the  lifetime  of  Mrs.  Vaughan,  leaving  no  issue 
of  the  marriage.  Mrs.  Vaughan  died  subsequently.  The 
trustees  of  the  settlement  claimed  that  the  trust  funds 
settled  by  Mrs.  Vaughan,  amounting  in  value  to 
£19,228  166.  6d. ,  which  passed  to  her  absolutely  on  the 
death  of  her  husband,  were  exempt  from  estate  doty  by 
virtue  of  section  15  (1)  of  the  Finance  Act,  1896.  That 
section  provides  that,  **  where  by  a  disposition  of  any 
property  an  interest  is  conferred  on  any  person  other 
than  the  disposer  for  the  life  of  such  person  or  deter- 
minable  on  his  death,  and  such  person  enters  into 
possession  of  the  interest  and  thenceforward  retains 
possession  thereof,  to  the  entire  exclusi<m  of  the  dis- 
poser, or  of  any  benefit  to  him  by  contract  or  other- 
wise, and  the  only  benefit  which  the  disposer  retains  in 
the  said  property  is  subject  to  such  life  or  determiiahle 
interest,  and  no  other  interest  is  created  by  the  disposi* 
tion,  then  on  the  death  of  sodi  person  *  after  the  com- 
mencement of  this  Act  the  property  shall  not  be 
deemed  for  the  porpoee  of  the  principal  Act  (the  Finasee 
Act,  1894)  to  paas  by  reason  only  of  its  reverter  to  the 
disposer  in  his  lifetime.'* 

Ob  behalf  of  the  Crown  it  was  contended  tfasi  ti» 
section  did  not  apply  (1)  because  an  interest  was  re- 
served to  the  disposer— namely,  the  £100  a  year  : 
(2)  becaose  other  interests  beside  ihit  life  interest 
were  created  by  the  disposition— namely,  the 
limitation  in  favour  of  the  children,  thni^h 
in  point  of  fact  no  diildren  were  bom.  On 
behalf  of  the  respondents  it  was  contended  tkat 
the  property  in  which  Mrs.  Vaughan's  husband  took  a 
life  interest  was  the  residne  after  the  payment  of  Ite 
£100  a  year  to  her,  and  that  in  that  prqKrty  no  benoAt 
was  retained  by  Mrs.  Vaughan  except  soch  as  was  aab- 
ject  to  her  husband's  life  interest.  It  waa  aloe  coa» 
tended  that  the  life  interest  in  favour  of  the  childRii  of 
^m  mairiage  was  not  an  «*  interest  created  "  witUn  tfae 
meaning  of  the  Act  unless  aad  until  children  w«re 
actually  bom  of  the  naniaco.  **  In  re  Dawson  '''  (St 
CD.,  155)  was  dted. 

Tbe  Attorney-General  aad  Mr.  Vaughan  n>»¥.|^ 
appeared  for  the  Crown  ;  and  Mr.  Haldane,  Q.C.,  and 
Mr.  Rashleigh  for  the  n^ondMitB. 

Mk.  Justice  Phillivokb  said  that  he  had  been 
unable  to  agree  with  his  learned  brother  on  eithir  of  Ite 
points  raiaed.  He  had  come  to  tiie  ccndaaion  ttat  Ite 
only  property  in  wkkh  an  interest  was  ceufeued  by^  the 
srtUornpon  her  haabaad   was  so  mncb  of  the  prapcfty 
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Mttled  fay  her  as  was  free  and  unencumbered.  He  was 
alto  of  opnion  that  no  other  interest  in  the  property 
was  created  by  tiie  settlement,  because  there  never  was 
a  person  to  receive  an  interest.  It  was  similar  to  the 
case  of  an  interest  in  f avour  of  a  corporation  which 
never  existed,  or  whose  powers  were  restricted  so  that 
it  conld  not  take  the  interest.  Tlie  question  whether  an 
interest  was  created  in  favour  of  the  children  would  not 
arise  until  the  death  of  the  life  tenant.  He  met  the  case 
put  in  argument  of  a  man  dying  leaving  a  widow  with 
young  children  in  favour  of  whom  there  was  reserved  an 
interest  contingent  upon  their  attaining  the  age  of  21  or 
marrying,  by  saying  that  in  that  case  the  property 
would  become  taxable  at  the  moment  of  the  husband's 
death,  for  then  there  would  be  an  interest  in  the  pro- 
perty other  than  the  husband's  life  interest.  For  these 
reasons  he  thought  that  the  property  was  exempt  from 
the  payment  of  duty  by  virtue  of  section  15  of  the  Act 
of  1894,  and  his  judgment  was  in  favour  of  the  re- 
spondents. 

Mr.  Justice  GsAirrHAM  said  that  the  sort  of  case 
contemplated  by  section  15  was  where  a  person  granted 
to  an  old  servant  the  use  of  a  cottage  for  his  life.  It 
was  thought  a  hardship  that  in  such  a  case  the  grantor 
should  be  liable  to  pay  duty ,  upon  the  death  of  the 
servant.  He  had  come  to  the  conelusion,  applying  the 
words  of  the  section  to  Mrs.  Vaughan's  settlement,  that 
she  was  excluded  from  the  benefit  of  the  provision.  For 
it  was  not  the  case  that  the  only  interest  retained  by 
her  in  the  property  in  which  bur  husband  took  a  life 
interest  was  such  as  was  subject  to  his  life  interest, 
because  the  payment  of  the  £1 00  a  year  to  herself  was 
not  subject  to  his  life  interest  at  all.  With  regard  to 
the  other  point,  he  was  of  opinion  that  the  words  *'  no 
other  interest  is  created  hy  the  disposition  "  meant 
interest  created  at  the  time  of  the  settlement.  The  pur- 
port of  the  deed  was  that  Mrs.  Vanghan  divested  herself 
of  everything  except  her  life  interest.  It  was  true  that 
it  provided  that  If  there  were  no  children  tbe  property 
•bould  revert  to  her.  But  how  could  it  be  said  that  no 
other  interest  in  the  property  was  created  than  her 
husband's  life  interest,  when  the  most  important  interest 
created  by  the  settlement  was  that  in  favour  of  the 
children  ?  His  judgment  was,  therefore,  in  favour  of 
the  Crown. 

Judgment  was  entered  for  the  Crown,  with  costs. 

Mr.  VafghaK  Haw  kiss  said  that  if  no  appeal  was 
entered  the  costs  would  not  be  claimed. 

[Solicitors— The  Solicitor  to  the  Inland  Revenue,  for 
the  Crown  ;  Tathams  and  Pym,  for  the  respondents.] 


Q.B.  Div.       \  1900. 

(Bigham,  J.)      |  June  25. 

MELLOB  V.   BBITTON.* 

Bailding  Contract — Quantity  surveyor— Charges 
— Liability  of  builder. 


This  was  an  action  by  a  quantity  surveyor  against 
a  builder  to  recover  £411  for  preparing  quantities.  A 
Mr.  Sanderson  had  entered  into  a  building  agreement 
with  the  freeholder  of  certain  land  at  Chelsea  to  erect 
thereon  flats,  to  be  called  Burton-court,  which  when 
completed  were  to  be  leased  to  Sanderson.  He  employed 
the  plaintiff  to  prepare  plans  and  to  take  out  quantities 
on  which  builders  were  invited  to  tender.  The  defen- 
dant was  amongst  the  builders  who  tendered.  His 
tender,  amounting  to  £28,000,  was  accepted  by  the 
building  owner.  The  defendant  in  the  usual  way  in- 
cluded in  his  tender  the  amount  of  the  plaintiff's 
charges,  and  in  the  ordinary    course  the  plaintiff  would 

*Beported  by  F.  O.  SoBTlTBOir,  Xsq.,  Barriitar-at-Law. 


have  been  paid  by  the  defendant  out  of  the  first  in- 
stalment of  the  contract  price  received  by  the  defen* 
dant  from  the  bailding  owner,  but  when  the  first  in- 
stalment became  due  it  was  not  paid,  and  the  de- 
fendant thereupon  entered  into  an  arrangement  with 
Sanderson  by  which  the  defendant  took  over  the 
latter 's  agreement  with  the  freeholder,  and  released 
him  from  all  claims,  present  and  future,  under  hia  con- 
tract, but  Sanderson  was  given  an  option  to  purchase 
the  building  when  completed  on  paying  the  defendant 
the  contract  price  and  interest.  Up  to  the  present  time 
the  building  had  not  been  completed,  and  in  these 
circumstances  the  defendant  denied  his  liability  to  pay 
the  plaintiff  the  amount  of  his  charges. 

Mr.  Bailhaohb,  for  the  plaintiff,  said  that  the 
custom  of  the  trade  that  the  quantity  surveyor  should 
be  paid  by  the  builder  out  of  the  first  instalment  of 
the  contract  price,  although  the  contract  of  employment 
in  the  first  instance  was  with  the  building  owner,  had 
been  judicially  recognized  (see  "  North  v.  Bassett,"' 
[1892]  1  Q.B.,  3SS).  Here  the  defendant  had  not 
been  paid  in  money  by  the  building  owner,  but  he  had 
received  an  equivalent  in  kind,  having  taken  over 
the  whole  adventure  and  given  the  building  owner  an 
absolute  release. 

Mr.  W.  H.  Steyskson,  for  the  defendant,  contended 
that  his  client  was  not  liable.  The  case  was  like  **  Camp- 
bell V.  Blyton  "  (Hudson's  Building  Contracts,  vol.  2, 
p.  105),where  the  building  owner  had  given  a  mortgage 
to  the  builder,  and  Mr.  Justice  Wills  there  held  that 
the  builder  was  not  liable  to  the  quantity  surveyor. 
The  undertaking  of  the  defendant  was  to  pay  out  ef  a 
particular  fund— namely,  the  first  instalment— and  that 
fund  had  not  as  yet  come  into  existence. 

Mb.  Justice  Bigham,  in  giving  judgment,  said 
that  the  plainly  was  entitled  to  judgment.  In 
the  first  instance  the  plaintiff  could  call  upon 
the  building  owner  to  pay  his  charges,  but  as  soon 
as  the  latter  had  entered  into  a  contract  with 
a  builder  and  had  put  him  in  a  position  to  pay  by 
providing  him  with  money,  the  building  owner's 
liability  to  the  plaintiff  came  to  an  end.  Then  what 
were  the  contractual  relations  between  the  plaintiff 
and  the  defendant  ?  The  defendant  had  undertaken  to 
pay  him  as  soon  as  he  himself  received  his  first  instal- 
ment from  the  building  owner.  That  placed  on  the 
defendant  the  obligation  to  get  tbe  first  instalment. 
He  was  not  bound  to  try  and  get  blood  out  of  a  stone, 
and  if  he  could  not  get  payment  from  the  buiiding 
owner  he  was  under  no  liability  to  the  plaintiff  ;  but 
if  he  could  get  the  money  or  an  equivalent  he  was 
liable.  A  difficulty  arose  in  this  case  about  the  payment 
of  the  first  instalment,  but  it  was  not  an  insurmountable 
difficulty,  for  having  regard  to  the  amount  of  work 
which  had  been  done  the  building  owner  might  have 
raised  the  money.  If  proper  steps  had  been  taken  the 
building  owner  would  have  been  able  to  pay.  What 
happened  was  that  the  defendant  for  reasons  of  his  own 
took  from  the  building  owner  an  out  and  out  assign- 
ment of  the  agreement  with  the  freeholder  in  full  satis- 
faction of  all  the  defendant's  claims  under  his  contract. 
The  position  was,  therefore,  that  the  defendant  had 
chosen  to  accept,  instead  of  cash,  the  assignment  of  the 
building  agreement,  carrying  with  it  the  benefit  of  all 
the  work  done  up  to  that  point  (which  far  exceeded  the 
plaintiff's  claim)  and  also  the  possibility  of  future 
benefits.  If  the  builder  chose  to  vaiy  his  relations 
with  the  building  owner  he  might  do  so,  but  not  so  as- 
to  prejudicially  affect  the  claim  of  a  third  party  who 
had  nothing  to  do  with  the  arrangement.  There  would 
be  judgment  for  the  amount  claimed  with  costs. 

A  stay  of  execution  was  applied  foe  and  refused. 


[Solicitors— RiddeU  aad  Co.  ;  J.  T.  Bomter.] 
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POWKLL  V.  THB  MAIN  COLLIBBY  COMPANY  (LIMTTBD).* 

Master  and  Servant — Master's  liability  to  ser- 
vant— Workmen's  Compensation  Act,  1897, 

It  is  not  necessary  that  the  •*  claim  for  com- 
pensation," which  is  required  by  sec.  2,  subs.  1, 
to  be  made  within  six  months  of  the  occurrence  of 
the  accident,  should  be  made  in  some  form  of 
legal  procedure. 

Decision  of  the  Ck>nrt  of  Appeal  (ante,  p.  282) 
reversed. 


This  was  the  first  appeal  under  the  Workmen's  Com- 
pensation Act  which  has  reached  the  final  tribunal.  It 
stood,  at  the  beginning  of  the  present  sittings,  last  but 
two  on  the  list,  but  its  hearing  was  aocelerated  ;  and 
the  case  affords  an  illustration  of  the  rapidity  with 
which  legal  proceedings  can,  as  will  be  seen  from  the 
dates  below,  in  favourable  circumstances  be  carried 
from  the  first  Court  to  the  last.  The  report  of  the 
liearing  in  the  Court  of  Appeal  only  appeared  in  the 
month  in  which  the  appeal  to  the  House  has  been  dis- 
posed of.  The  arguments  were  heard  on  the  21st 
inst.,  when  their  Lordships  reserved  judgment. 

The  appeal  was  from  an  order  of  the  Court  of  Appeal 
of  March  16,  1900,  setting  aside  an  award  under  the 
Workmen's  Compensation  Act,  1897,  made  by  Judge 
Bishop,  the  Judge  of  the  County  Court  of  Glamorgan- 
shire, holden  at  Neath  and  Aberavon  on  October  27, 
1899,  whereby  it  was  ordered  that  thf  respoadent  com- 
pany should  pay  to  the  appellant  the  weekly  sum  of 
ISs.  lid.  as  compensation  for  personal  injury  caused  to 
him  on  December  21,  1898,  by  accident  arising  out  of 
and  in  the  course  of  his  employment  as  a  workman 
employed  by  the  company  in  coal  mining,  such  weekly 
payment  to  commence  as  from  the  7th  day  of  January, 
1899,  and  to  continue  during  the  total  or  partial  in- 
capacity of  the  appellant,  or  such  time  as  is  prescribed 
by  the  Act.  On  May  2,  1899,  the  appellant  duly  gave 
to  the  respondents  notice  of  the  accident,  as  required 
by  section  2  of  the  Act.  On  the  same  date  the  appel- 
lant also  delivered  to  the  respondents  a  document  in  the 
following  terms  : — 

•*  Notice  of  Claim. 

"  To  the  Main  Colliery  Company  (Limited),  8kewen. 

'*  Take  notice  that  1  claim  the  sum  of  15s.  per  week,, 
from  the  4th  day  of  January,  1899,  until  such  date  as 
I  shall  be  able  to  resume  work,  as  compensation  for 
injuries  received  by  me  on  the  21st  day  of  Deeember, 
1898,  at  your  colliery  at  Bryncoch. 

'*  (Signed)        William  Powell. 

'*  Address.  Mount  Pleasant,  Clydach,  R.S.O." 
On  October  2,  1899,  the  appellant  filed  in  the  County 
Court  of  Glamorganshire,  holden  at  Neath,  in  accord- 
ance with  Rule  8  of  the  Workmen's  Compensation 
Rules,  189S,  a  request  for  arbitration  under  the  Act, 
embodying  the  same  claim.  The  respondents  by  their 
answer,  filed  on  October  19,  1899,  pleaded  that  the 
claim  for  compensation,  not  having  been  made  within 
six  months  from  the  occurrence  of  the  accident,  was 
barred  by  section  2,  subsection  1,  of  the  Act,  which  is 
as  follows  : — *'  Prooeedinffs  ^or  the  recovery  under 
this  Act  of  compensation  for  an  injury  shall  not  be 
maintainable  unless  notice  of  the  accident  has  been 
given  as  soon  as  practicable  after  the  happening  thereof, 
and  before   the   workman   has   voluntarily  left  the  em- 
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ployment  in  which  he  was  injured,  and  unless  the  dan 
for  compensation  with  respect  to  such  accident  has  been 
Bade  within  six  months  from  the  occurrence  of  tha 
accident  causing  the  injury,  or,  in  case  of  death,  witfaaa 
six  months  from  the  time  of  death.  Provided  aJwaji 
that  the  want  of  or  any  defect  or  inaccuracy  in  snoh 
notice  shall  not  be  a  bar  to  the  maintenanee  of  such 
proceedings, if  it  is  found  in  the  proceedings  for  settling 
the  claim  that  the  employer  is  not  prejudiced  in  hie 
defence  by  the  want,  defect,  or  inaocurai^,  or  that 
Mich  want,  defect,  or  inaccuracy  was  occasioned  by 
mistake  or  other  reasonable  cause."  It  was  contendeA 
on  behalf  of  the  respondents  that  the  word  **  claim  '* 
must  be  interpreted  to  mean  the  initiation  of  proceed- 
ings before  the  arbitrator,  and  that  in  this  case  the  only 
claim  made  within  the  meaning  of  the  subsection  was 
the  request  for  arbitration  filed  by  the  appellant  nine 
months  and  11  days  after  the  accident.  The  appellant 
contended  that  it  meant  any  definite  demand  for  com- 
pensation made  by  an  injured  workman  upon  his  em- 
ployer, and  was  satisfied  by  the  above  **  notice  of 
claim  "  of  May  2,  1899.  The  County  Court  Judge 
oveiruled  the  respondents'  objection,  ana  awazded  the 
appellant  a  weekly  payment  of  13s.  lid.  for  such  time 
as  is  before  mentioned.  On  appeal  Lords  Justices  A.  I*. 
Smith  and  Collins,  Lord  Justice  Romer  dissenting^ 
adopted  the  respondents'  interpretation  of  section  d» 
subsection  1,  of  the  Act,  and  allowed  the  appeal.  The 
case  is  reported  ante,  p.  282  ;  L.R.  [1900],  2  Q.B.,  146-; 
89  1/ v.,  Q.B.,  542. 

SirR.  T.  Reid,  Q.C.,  Mr.  S.  T.  Evans,  and  Mr. 
Redwood  Davies  were  for  the  appellant  ;  Mr.  Ruegg, 
Q.C.,  Mr.  C.  A.  Russell,  Q.C.,  and  Mr.  Anton  Ber- 
tram for  the  respondents. 

The  LOBD  Chanckllob,  in  moving  that  the  jndgmeDt 
appealed   from   be   reversed,    said    that   the   question 
arose  within  a   narrow    compass,  but   was  of  great  im- 
portance.   The  whole  case  might  be  stated  veiy  shortly 
by  reading  the   subsection  on   which  it  depended.    [His 
LoBDSHiP  read  the  section  above  set  out.]    Nothing,  he 
•ontinued,    very   much   turned   upon  the  service  or  the 
person  upoa  whom  the  notice  was  served.    Reading  the 
actual  claim  which  was   made  in  this  case,  no  one  oonid 
reasonably    doubt   that,  unless  there  were  some  circom- 
stance    extrinsic   to   the  actual  words,  this  was  a  claim 
for  compensation,  and   it  was  not  contested  that  it  was 
made  within   the   period   limited    by   the  Act.     It  was 
made  by   the   person   injored,  served    by  him  upon  the 
employers,  and   the   claim   was  stated  uid  described  as 
made   for   a    definite   sum    in   respect    of   an  accident 
referred   to    by   its   date.    Without  giving  an  artificial 
meaning   to   the   words,  no  one   could   donbt  that  this 
was  a  claim  for  compensation  under  the  Act,  as  it  paif 
ported  to  be.  The  sole  argument  urged  against  this  view 
before  their  Lordships    was    that  a  claim  for  compensa- 
tion must   be    made   in   some  form  of  legal  procedure. 
That  was   the   proposition.     It  might  be  conceded  that 
with  lawyers   the   ordinary   form  of  taking  proceedings 
would    be   some   form     of   legal   procedure.    But   the 
answer  was  that  under  this  Act  we  had  not  the  ordinary 
form  of  legal  procedure.    The   Judj^es  had  all  admitted 
that  the   word    *' proceedings  "    was   used   in  a  aense 
different  from  that  which  would  be  described  as  ordinajry 
legal  procedure.  But  it  was  said  that  the  word  was  uacd- 
in  a  different  sense  in  this  initial    stage  of  the  proceed' 
ings.    This  argument  involved  two  assumptions.    First* 
something  must  be  f oimd  in  the   statute  to   justify  ihi^ 
artificial  meaning, or  the  Legislature  must  be  assumed  to 
have  used  the  phrase  "  claim  for   compensation  "  witl» 
the  implied   addition   of  the  words  *  *  in  some  f  oma  ot 
legal  procedure."    He  entirely   repudiated   the  need  oC 
either   assumption.    There   was  nothing  in  the  statatc^ 
whieh  intimated  that  the  claim  for  compeosatioa  mngt^ 
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be  teefaoiical  in  form  and  application.  For  himself,  he 
•deolined  to  add  words  which  woald  be  inappropriate  to 
the  subjeot-matter.  A  Court  had  no  right  to  add 
words  to  a  seetioB  id  ao  Act  of  i'arliament  unless  the 
•exigency  of  the  case  compelled.  Upon  that  short 
crouad  he  wae  of  opinion  that  the  judgment  of  the 
majority  of  the  Court  of  Appeal  was  wrong,  and  that 
of  the  dissenting  Jndge  right,  and  that  the  judg- 
ment of  the  County  Court  Judge  should  be  res^red. 
Dealing  with  the  statute  itself,  he  would  remark 
that  there  was  a  careful  avoidance  of  technicality.  It 
•contemplated  what  might  excite  horror  in  the  minds  of 
lawyers,  that  a  man  injured  should  be  able  to  claim  so 
much  and  go  to  the  County  Court  and  get  the  matter 
at  onoe  decided.  If  anything  like  a  technical  commence- 
«ient  of  litigation  bad  been  intended,  the  Legislature 
might  have  said  so  ;  but  where  was  there  any 
suggestion  of  suit,  or  writ,  or  anything  in  the  form  of  a 
stetement  of  claim  ?  There  was  through5>ut  no  technical 
phraseology  to  indicate  parties  at  issue  or  the  initiation 
of  proceedings.  Onoe  the  claim  for  compensation  was 
made,  the  matter  was,  either  by  agreement  or  by 
operation  of  the  statute  itself , remitted  to  the  arbitrator. 
He  did  Dot  agree  with  the  argument  which  had  been 
suggested,  that  there  was  no  mode  of  procedure  provided 
for  determining  the  question.  That  there  was  none 
aotnally  pointed  to  by  the  statute  be  granted.  But 
he  had  never  heard  that  a  defendant  could  not  appoint 
an  arbitrator  to  have  a  question  settled.  It  had 
happened  to  himself  when  he  was  at  the  Bar,  and  to 
•«thers  who  had  experience  of  arbitrations,  that  when  a 
plaintiff  had  shilly-shallied  about  the  appointment  of  an 
arbitrator  the  other  side  had  taken  steps  to  get  one 
appointed.  Why  was  not  that  procedure  applicable  to 
these  cases  ?  Lord  Justice  A.  L.  Smith  had  referred  to 
fluch  and  such  provisions  as  made  for  the  benefit  of 
the  man,  and  such  and  such  others  for  that  of  the 
employer.  But  they  were  not  dealing  with  a  contract, 
but  with  an  Act  of  ParliasM^nt,  and  he  repudiated  any- 
thing tending  to  qualify  the  statute  itself,  which  pro- 
vided that  the  claim  must  be  made  within  six  months, 
as  it  had  in  this  case  been  made.  Lord  Justice  A.  L. 
Smith  had  referred  to  two  decisions,  one  in  Scotland 
and  the  other  in  Ireland.  When  examined,  however, 
those  cases  disclosed  that  there  was  really  no  claim 
made  at  all.  The  judgment  of  the  County  Court  Judge 
should  be  restored  and  the  appeal  allowed. 

LoBD  MOB&IB  dissented,  and  accepted  the  reasoning 
of  Lords  Justices  A.  L.  Smith  and  Collins  in  the  Court 
of  Appeal.  While  the  Employers'  Liability  Act,  1880, 
extended  the  liability  of  employers,  that  liability  was 
confined  to  cases  of  actual  or  constructive  negligence  ; 
but  the  Compensation  Act  made  the  employer  an  insurer 
against  accidents.  The  earlier  Act  prescribed  six 
months  as  the  limit  of  time  for  bringing  an  action.  It* 
would  be  strange  if  the  later  and  wider  statute  did  not 
also  impose  a  limit.  The  workman  might  still  proceed 
under  either  Act.  Section  1,  subsection  4,  of  the  Act 
of  1897  said,  '*  If  within  the  time  hereinafter  in  this 
Act  limited  for  taking  proceedings.''  The  only  limita- 
tion to  answer  this  was  the  expression  *  *  the  claim  for 
compensation  "  in  section  2,  subsection  1,  with  its 
limitation  of  six  months.  That  section  enacted,  like 
the  Bmployers'  Liability  Act,  as  a  condition  precedent 
to  the  maintenance  of  proceedings  a  notice  to  be  given 
to  the  employer  of  the  accident  happening,  and  further 
enacted  that  *'  the  claim  for  compensation  "  must  be 
made  within  six  months  from  the  occurrence  of  the 
accident.  There  could  not  be  an  action,  as  the  tribunals 
were  only  a  somewhat  mythical  body  called  a  representa- 
tive committee,  or  an  agreed  arbitrator  or  the  County 
-Court  Judge  as  arbitrator.  The  latter  was  the  choice 
in  the  present  case,  and  the  '*  request  for  arbitration 
with  respect  to  the  compensation   payable  ' '  was  lodged 


on  October  2,  1899,  much  beyond  the  period  of  six 
months  from  the  date  of  the  accident.  In  his  opinion 
that  claim  for  compensation  took  the  place  of  an  action 
under  the  Employers'  Liability  Act,  and  there  must  be 
some  proceeding  initiated  before  the  expiration  of  the 
six  months,  the  words  *'  claim  for  compensation  " 
being  substituted  for  the  '*  action  "  in  the  Employers' 
Liability  Act.  The  words  were  "  the  claim  "  not  **  a 
claim  ' '  for  compensation.  If  the  words  of  the  Act  were 
satisfied  by  the  mere  sending  of  a  notice  to  the 
employer  without  proceeding  to  give  seisin  to  any 
tribunal  of  the  claim,  the  claim  might  be  kept  hanging 
over  the  employer's  head  to  the  most  remote  period  of 
time,  not  even  limited  by  the  Statute  of  Limitations. 
That  the  employer  might  initiate  proceedings  appeared 
to  him  an  unmeaning  and  futile  contention.  An 
examination  of .  the  elaborate  provisions  of  subsections 
2,  3,  4,  and  5  of  section  2  led  him  to  the  conclusion 
that  '  *  the  claim  for  compensation  ' '  could  only  mean 
an  appeal  to  a  tribunal. 

LoBD  Shakd  concurred  with  the  Lord  Chancellor, 
and  observed  that  unlike  the  two  decisions  referred  to 
by  Lord  Justice  A.  L.  Smith  the  claim  in  this  case  was 
specific  as  to  amount,  date  of  accident,  and  other 
particulars.  The  claim,  which  was  the  first  step  in  the 
proceedings,  was  duly  made  in  accordance  irith  the  Act 
of  Parliament.  It  was  not  necessary  to  enter  into 
details,  and  he  entirely  agreed  with  what  had  been  said 
by  the  Lord  Chancellor  and  by  Lord  Justice  Romer  in  the 
Court  below.  The  matter,  according  to  the  statute, 
was  to  be  settled  by  an  arbitrator — the  matter  being 
that  which  was  raised  by  the  claim.  It  did  not  say 
that  an  action  was  necessary.  He  also  was  of  opinion 
with  the  Lord  Chancellor  that,  after  a  claim  in  valid 
form  had  been  intimated  by  the  workman  to  the 
employer,  if  the  workman  delayed,  it  might  be  for  an 
indefinite  time,  to  initiate  arbitration  proceedings,  tbe- 
master  would  be  entitled  to  do  so  to  the  effect  of  de- 
manding that  the  claim  should  be  dismissed  as  im- 
fouxided. 

LosD  Dayet  said  that  the  reasons  for  his  opinion 
had  been  so  clearly  stated  by  Lord  Justice  Komer  that 
he  took  the  liberty  of  adopting  that  learned  Judge's 
language  as  his  own. 

LoBD  BBAMFToy,  in  a  long  judgment,  after  stating 
the  facts,  expressed  concurrence  with  the  Lord  Chan- 
cellor's motion.  There  was,  he  said,  no  warrant  for 
even  a  suggestion  that  a  limit  was  expressly  put  by  the 
statute  upon  the  time  within  which  arbitration  proceed- 
ings must  be  commenced,  unless  it  were  found  in  section 
2  (1)  of  the  Act.  He  assumed  that  the  framer  of  that 
subsection  ^intended  in  it  to  express,  in  the  **  ordinary 
language  "  which  be  had  in  the  following  subsection 
enjoined  an  injured  workman  to  use  in  preparing  his 
notice  of  injury,  that  which  every  intelligent  person, 
reading  this  subsection  alone  for  his  guide,  would 
understand  from  the  language  eiAployed.  In  his  opinion, 
only  one  conclusion  was  possible — that  the  workman,  in 
giving  notice  of  injury  and  making  his  claim  for  com- 
pensation within  six  months  had  fulfilled  every  obliga- 
tion imposed  upon  him  by  the  subsection.  If  it  were 
intended  to  be  interpreted  in  the  sense  attributed  to  it 
on  behalf  of  the  respondents,  more  misleading  language 
could  not  have  been  employed. 

Load  Robkktson  also  was  of  opinion  that  the  appel- 
lant was  right.  The  proceedings  contemplated  by  the 
Act  of  1897  for  the  settlement  of  claims  were  not 
primarily  judicial  proceedings  ;  and  the  error  of  the  re- 
spondents arose  from  overlooking  this  distinctive 
characteristic  of  the  Act.  Arbitration  might  be  required 
to  decide  differences  arising  in  the  proceedings  ;  but  if 
this  occurred  it  was  only  incidental  to  the  proceedings, 
and  was  not  contemplated  as  a  necessary  part   of   them. 
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Once  this  was  realised  it  became  clear  that  tlie  proper 
initiation  of  the  proceedings  was  not  an  appeal  to  arbi- 
tration, bat  was  exactly  such  a  claim  as  that  which  was 
sent  to  the  respondents.  He  would  only  add  that  the 
most  plausible  argument  against  the  appellant— viz. , 
that  on  his  theory  there  would  be  no  check  on  delay — 
was  not  supported  by  the  statute.  As  soon  as  the  claim 
was  sent  to  the  employer  he  coald,  if  he  disputed  it, 
himself  take  the  difference  to  arbitration  and  have  it 
settled.  The  framer  of  the  rules  could  not  possibly  take 
away  this  right  which  arose  under  the  statute. 

The  appeal  was  accordingly  allowed. 


Chan.  Div.       > 


1900. 
June  26. 


(Cozens-Hardy, 

IS-  BE  HADLEIQH  CASTLB  GOLD  MINES  (LIMITKD.)* 

Company — ^Winding  up — Ebctraordinary  resolution 
to  wind  up    voluntarily— Requisite    majority 
— Companies  Act,  1862,  sec.  51. 
The  declaration  of  the  chairman  at  a  general 
meeting  of  a  company  that  a  resolution  to  volun- 
tarily wind  up     was    passed  by  the   requisite 
majority  cannot  be  impeached  as  founded  on  a 
mistake. 


His  Lordship  delivered  the  following  judgment, 
reserved  from  the  15th  inst.  in  this  winding-up 
petition. 

This  is  a  petition  by  fully-paid  shareholders  asking 
for  a  compulsory  order.  An  extraordinary  resolution  to 
wind  up  voluntarily  was  proposed  at  a  general  meeting 
of  the  company  duly  convened  on  January  31  last.  At 
this  meeting  the  chairman  declared  '-he  resolution  to  be 
carried  on  a  show  of  hands.  I  find  this  as  a  fact.  No 
poll  was  demanded.  The  petitioners  ask  for  a  com- 
pulsory order  (first)  on  the  ground  that  the  extra- 
ordinary resolution  was  not  passed  by  the  requisite 
majority,  the  chairman's  declaration  having  been 
founded  upon  a  mistake,  and  (seoondly)  on  the  ground 
that  there  are  charges  against  the  directors  and  pro- 
moters which  it  would  be  better  to  investigate  by 
means  of  a  compulsory  order.  The  first  point  raises  a 
serious  question  under  section  61  of  the  Companies 
Act,  1862,  whether  after  the  declaration  of  the  chair- 
man it  is  compet«»nt  for  the  Court  to  receive  evidence 
to  impeach  that  declaration.  Treating  the  matter  apart 
from  authority,  it  seems  to  me  that  this  question 
must  be  answered  in  the  negative.  Section  51  enacts' 
that  "  unless  a  poll  is  demanded  by  at  least  five 
members  a  declaration  of  the  chairman  that  the 
resolutions  Has  been  carried  shall  be  deemed  con- 
clusive evidence  of  the  fact  without  proof  of 
the  number  or  proportion  of  the  votes  recorded  in  favour 
of  or  against  the  same."  **■  Conclusive  "  seems  to  me 
to  be  a  dear  word.  The  Act  contains  several  forms  of 
language.  By  section  67,  a  minute  signed  by  the  chair- 
man *'  shall  be  received  as  evidence  "  in  all  legal  pro- 
ceedings. By  Table  A,  article  42,  at  any  general  meet- 
ing, unless  a  pull  is  demanded,  a  declaration  by  the 
chairman  that  k  resolution  has  been  carried  and  an 
entry  to  that  effect  in  the  book  of  the  proceedings  of 
the  company  "  shall  be  soflBcient  evidence  of  the  fact, 
without  proof  of  the  nomber  or  proportion  of  the  votes 
recorded  in  favour  ef  or  against  such  resolution. "  I 
cannot  regard  "  conclusive  "  as  equivalent  to 
'*  sufRcient."    I  think  the  Legislature  intended,  in  the 
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case  of  a  special  or  extraordinary  resolution,  that  the- 
chairman's  dedaratioo  should  be  conoloaive  milaai 
dballenged  by^  means  of  a  poll  demanded  by  ftve^ 
members.  Thiif  view,  however,  is  directly  oontnoy  to  that 
expressed  by  Mr.  Justice  Kekewich  in  "  Toung  v.  Bontb 
African  Syndicate  "  ([189«1  2  CSh.,  268).  .He  says  with 
reference  to  section  51,  at  page  275  :— **  llie  reasonable 
coBStruction  of  that  clause  seems  to  me  to  be  that 
you  are  not  bound  to  prove  either  the  nomber  or  propor- 
tion of  the  votes,  but  that,  without  more,  the  declaration 
of  the  chairman  is  to  be  accepted  as  eonclusive  evideiice 
without  that  proof  ;  not  that  it  shall  be  accepted  as 
conclusive  if  there  is  proof  that  the  number  or  pro- 
portion of  votes  is  against  the  declaration.  If  there  is 
proof  forthcoming  that  the  declaration  is  inconsistent 
with  the  real  facts,  I  do  not  think  that  the  word 
*  conclusive  '  goes  so  far  as  to  exclude  that  evidames  ; 
for  otherwise  it  would  open  the  d  oor  to  gross  mistake 
if  not  to  fraud."  I  have  felt  considerable  doubt 
whether  I  am  at  liberty  to  follow  my  own  view,  but  I 
think  for  the  reasons  which  I  am  about  to  state  I  can 
do  so.  Ifr.  Jostioe  Kekewich  was  under  the  impression, 
as  stated  at  page  274,  that  the  'point  arose  before  him 
for  the  first  time.  His  attention  was  not  called  to  the^ 
case  of  the  '*  Gold  Company,"  which  is  reported  in 
11  Ch.D.,  701,  but  is  more  fully  reported  in  48  L,J, 
Gh.  N.S.,  281.  In  that  case  only  17  shareholders 
were  present.  Eleven  voted  for  the  extraordinasy 
resolution  to  wind  up  Toluntarily,  two  against  it,  and 
four  did  not  vote  at  all.  No  poll  was  de* 
maoded,  and  the  chairman  declared  the  resolu- 
tion to  be  carried.  It  seems  plain  that  this  wae 
a  mistake,  for  there  was  not  the-  requisite  three- 
fourths  majority.  Vice-Chancellor  Malins  treated  the 
voluntary  winding  up  as  valid,  but  nevertheless  mad^ 
a  compulsory  order.  In  the  Court  of  Appeal  this  order 
WM  reversed.  It  appears  from  the  L.J,  report,  pag» 
286  that  counsel  for  the  respondents  (petitioner)  were 
about  to* argue  that  the  voluntary  winding  up  was 
irregular  and  that  the  wishes  of  the  shareholders  were 
not  properly  ascertained,  upon  whidi  Lord  Justice 
James  remarked  "  As  no  poll  was  demanded,  the  ruling 
of  the  chairman  is  by  the  section  61  made  conclusive. 
You  cannot  go  into  that  now."  This  apparently  was 
the  decision  of  the  whole  Court,  llie  Court  discharged 
the  order  of  Vice-Chancellor  Malins  and  recognised  that 
the  voluntary  winding  up  could  not  be  impeached.  Tlib 
decision  was  not  brought  to  the  notice  of  Hr.  Justice 
Kekewich  and  under  the  circumstances  I  think  myself  at 
liberty  to  disregard  his  decision  and  to  follow  my  own 
view.  The  result  is  that  I  must  treat  the  winding  up- 
as valid  and  not  capable  of  being  impeached.  I  may 
add  that  this  result  seems  to  me  to  be  eminently  con- 
venient, for  the  present  case  furnishes  a  remarkable 
illustration  of  the  extreme  difficulty  of  ascertaining 
precisely  what  took  place  at  a  noisy  meeting  of 
shareholders  ;  ^no  two  witnesses  agree.  It  is  perhaps 
right  that  I  should  obv^rve  that  Mr.  Jnstiee 
Vaughan  Williams  in  **  Re  BidweU  Brothers  "  ([1898] 
1  Oh.,  f03)  and  Mr.  Justice  Chitty  and  the  Court  of 
Appeal  in  **  Ernest  v.  Loma  Gold  Mines  (Limited)  " 
([1896]  2  Ch.,  672  :  [1897]  1  Ch.,  1)  oonsidered 
whether  a  chairman  had  prooeeded  upon  correct  princi- 
ples, but  the  point  was  not  taken  that  a  chairman's  de- 
claration Is  made  conelnsive,  and  the  attention  of  the 
Court  was  not  called  to  the  authorities.  I  cannot  re- 
gard either  of  thoee  cases  as  decbions  adverse  to  the 
view  which  I  have  expressed.  On  the  second  point  I 
feel  no*diffienlty  in  saying  that  the  petitioners  have  not 
established  any  ease.  Hie  decision  of  theConiof 
Appeal  in  the  **  Gold  Company  "  case  is  itself  a  strong 
illustration  of  the  doctrine  that  the  Court 'will  not, 
under  ordinary  circumstanees,  make  a  windiag-iip  order 
after  a  Toluntary  winding-np   at   the  Instance  of  share* 
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holders.  Such  rights  as  they  may  have  against 
directors  or  promoters  can  be  enforced  by  means  of  an 
application  under  section  138.  Moreover,  I  see  no 
reason  to  doubt  that  the  liquidator  will  do  his  duty. 
The  result  is  that  I  must  dismiss  the  petition  and  dis- 
miss it  with  costs. 

Mr.  Younger,  Q.C.,  and  Mr.  Maughan  were  for  the 
petitioner  ;  Mr.  Coiens-Hardy  for  the  company  ;  Mr. 
Eve,  Q.C.,  and  Mr.  GJeorge  Cave,  and  Mr.  Edward 
Ford  for  debenture-holders  and  shareholders  respec- 
tively opposing. 

[Solicitors— Gibbs,  White,  and  Strong  ;  Rose-Innes, 
Son,  and  Crick ;  Gourtenay,  Croome,  Son,  and  Finch.] 


9.B.  Div. 
(Bigham,  J.) 


1900. 
June  26. 


MOLIKOS  DB  ABROZ  T.   MUM  FORD.* 

Insurance — ^Policy   against  loss    caused   by  war 
— Construction — Rice  requisitioned  for  food. 


This  was  an  action  to  recover  a  loss  under  a  policy  of 
insurance  subscribed  by  the  defendant  and  other  under- 
writers at  Lloyd's.  The  policy,  which  was  dated 
December  9,  1898,  and  was  for  the  space  of  12  calendar 
months  from  that  date,  contained  the  following  clause 
in  writing  :— **  £20,000  on  produce,  rice,  paddy,  &c., 
the  property  of  a  company  managed  by  Messrs.  Smith, 
Bell,  and  Co.  in  any  part  of  the  Northern  Provinces  of 
Isla  de  Luzon.  This  policy  is  only  against  all  loss  or 
damage  directly  caused  by  war,  revolution,  civil  com- 
motion and  (or)  hostilities  and  fire  risks  excluded  by  fire 
insurance  companies'  policies."  The  question  was 
whether  a  loss  of  rice  and  paddy,  which  had  been 
*'  requisitioned  ''  by  the  Filipinos  in  the  course  of 
hostilities  with  the  United  States,  was  covered  by  the 
policy. 

Sir  Robert  Reid,  Q.C.,  and  Mr.  T.  B.  Scrutton 
appeared  foi  the  plaintiffs  ;  Mi.  Joseph  Walton,  Q.C., 
and  Mr.  J.  A.  Hamilton  for  the  defendant. ^ 

Mb.  Justice  Bioham,  in  giving  judgment,  said  that 
the  facts  of  the  case  were  as  follows  :— In  1898  the 
plaintiffs  were  the  owners  of  two  mills  in  the  island  of 
Luzon.  Their  business  was  to  clean  paddy  and  convert 
it  into  rice  and  sell  the  rice  to  customers  in  the 
Philippine  Islands,  and  the  regions  thereabouts.  In 
May,  1898,  a  war  broke  out  between  Spain  and  the 
United  States.  In  August,  Manila,  the  capital  of  the 
Philippine  Islands,  was  captured  by  the  United  States, 
and  by  October,  1898,  the  wai  was  practically  at  an 
end,  the  result  being  that  the  United  States  took  pos- 
session of  the  Philippine  Islands.  During  the  war  the 
American  troops  had  been  assisted  by  the  natives  of  the 
islands  led  by  General  Aguinaldo.  After  the  war,  how- 
ever, the  relations  between  the  United  States  and  the 
natives  were  not  in  a  very  satisfactory  condition,  and 
the  plaintiffs  took  out  the  policy  sued  upon.  In 
February,  1899,  Aguinaldo  commenced  hostilities  against 
the  United  States  forces  in  the  immediate  neighbour- 
hood of  Manila,  but  the  Filipinos  were  gradually  driven 
back  in  the  direction  of  the  plaintiffs'  mills,  which  were 
130  miles  from  Manila.  In  May  things  were  in  such  a 
condition  that  the  managers  of  the  mills,  who  were 
Englishmen,  were  forced  to  leave  the  mills  and  to  go 
within  the  American  lines.  They  left  the  mills  under 
a  staff  of  workmen  and  clerks,  half-castes  and  natives  ; 
and  the  mills  were  at  the  mercy  of  the  forces  of 
Aguinaldo.  It  became  necessary  for  food  to  be  found 
for  Aguinaldo's  troops,  and  he  requisitioned  the  un- 
proteoted  rice  and  paddy  at  the  plaintiffs'  mills.  This 
began  on  June  1,  and  continued  till  November  14,  with 
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the  result  that  practically  all  the  rice  and  paddy  was 
taken  from  the  plaintiffs'  mills.  The  main  question  in 
the  case  was  as  to  whether  the  rice  and  paddy  so  taken 
was  lost  within  the  meaning  of  the  policy.  His  Lordship 
was  of  opinion  that  it  was.  He  agreed  with  the  argu- 
ment put  forward  on  behalf  of  the  plaintiffs  that  in 
looking  at  the  cause  of  the  loss  one  must  not  confine 
oneself  to  the  immediate  physical  consequences  of  some 
act  of  violence  conunitted  in  the  course  of  war.  The 
proper  way  was  to  remember  that  there  was  a  condition 
of  things  in  existence  which  could  be  described  as  a  state 
of  war,  and  the  object  of  the  plaintiffs  was  to  protect 
themselves,  and  of  the  defendant  to  insure  the  plain- 
tiffs, against  the  consequences  of  that  state  of  things  ; 
and  one  of  the  direct  consequences  of  that  state  of 
things  was  that  the  plaintiffs'  rice  was  taken  from  them 
against  their  will.  It  was  said  for  the  defendant  that 
the  taking  of  the  rice  was  in  the  nature  of  an  enforced 
sale  or  a  rude  form  of  taxation.  His  Lordship  did  not 
agree.  The  rice  was  taken  from  the  plaintiffs  just  as 
much,  as  if  an  army  had  camped  near  the  mills  and  had 
fed  on  the  rice.  No  attention  need  be  paid  to  the  fact 
that  the  so-called  Oovemment  of  the  Filipinos  went 
through  the  empty  formality  of  handing  to  the  plaintiffs 
pieces  of  paper  which  purported  to  be  receipts  for  the 
rice  taken.  On  the  main  question  in  the  case,  there- 
fore, his  Lordship  held  that  the  loss  was  directly  caused 
by  war  within  the  meaning  of  the  policy.  There  was 
another  question.  Before  the  rice  was  taken  it  had 
deteriorated  by  reason  of  its  having  been  kept  too  long 
in  the  mills.  The  plaintiffs  said  that,  had  it  not  been 
for  the  warlike  operations  that  were  going  on,  the  rice 
would  not  have  been  detained  \pxi  would  have  been  sold 
in  the  ordinary  course  of  business  and  would  have 
realized  a  sound  price,  and  it  was  contended  that  the 
damage  to  the  rice  from  the  necessary  detention  was  as 
directly  caused  by  the  war  as  the  loss  through  the 
taking  away  of  the  rice.  His  Lordship  had  some  doubt 
on  this  point,  but  he  came  to  the  conclusion  that  it 
could  not  be  said  that  the  deterioration  of  the  rice  was 
directly  caused  by  the  war,  .and  therefore  the  plaintiffs 
were  not  entitled  to  recover  that  head  of  loss.  His 
Lordship  held  that  the  amount  which  the  plaintiffs  were 
entitled  to  recover  under  the  policy  was  £15,000,  and 
gave  three  months'  interest  at  4  per  cent. 

Judgment  for  the  plaintiffs  with  costs. 
'  [Solicitors— Hollams,    Sons,  Coward,  and  Hawksley  ; 
Waltous,  Johnson,  Bubb,  and  Wbatton.] 


Judicial  Committee  of  the  Privy  Council  '\        ^  ^g.^. 
(Lords  Davey,  Robertson,  Lindley,  Sir  V     ,i^"l;;; 
H.  de  Villiers,  and  Sir  Ford  North)        j     ^^^  ^*' 

FLEMING  V.  THB  BANK  OF  NEW   KKALAND.* 

Banker  —  Cheque — Consideration — Consideration 
moving  from  plaintiff's  agent — Action  for  dis- 
honouring cheques. 


'VhiB  was'an  appeal  from  a  judgment  of  the  Court  of 
Appeal  of  New  Zealand  of  February  4,  1899,  reversing 
a  judgment  of  Mr.  Justice  Fennefather. 

Mr.  Asquith,  Q.C.,  and  Mr.  J.  W.  McCarthy  were 
counsel  for  the  appellant  ;  Mr.  Arthur  Cohen,  Q.C. , 
and  Mr.  W.  Wills  for  the  respondents. 

Lord  Lindlxy,  in  delivering  their  Lordships'  reserved 
judgment,  said  the  action  was  brought  in  New  Zealand 
by  the  plaintiff  against  his  bankers  for  dishonouring 
certain  cheques.  The  aetion  was  tried  with  a  jury,  and 
the  plaintiff  obtained  a  verdict  and  judgment  for 
£2,000  damages.  The  defendants  appealed,  and  the 
Court  of  Appeal    not    only    set    aside    the  verdict  and 

*  Reported  by  W.  J.  Soulsby,  Esq.,  Banister-at-Law. 
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judgment  but  entered  jadgment  for  the  defendants  with 
costs.  From  that  decision  the  plaintiff  now  appealed. 
The  plaintiff  was  a  farmer  and  stock  dealer  in  an  ex- 
tensive way  of  business.  He  was  a  large  buyer  of  sheep, 
for  which  he  was  in  the  habit  of  paying  cash,  lie  was 
in  good  credit,  but   in   August,  1897,  his  account   with 

.  his  bankers  was  overdrawn  to  the  extent  of  £859.  He 
had  made  an  arrangement  with  them  for  an  overdraft  of 
£1,200.  The  plaintiff  had  in  August  and  September, 
1897, a  large  number  of  sheep  in  the  hands  of  the  South- 
land Frozen  Meat  and  Bxport  Company,  and  those 
sheep  were  at  the  plaintiff's  disposal  and  were  available 
as  a  security  if  the  plaintiff  desired  to  borrow  money 
upon  them.  Mr.  Ohisholm  was  the  bank  manager  and 
Mr.  Tliompson  was  the  manager  of  the  Frozen  Meat 
Company.  On  August  28,  1897,  the  plaintiff  and  Chis- 
holm  had  a  conversation  about  the  plaintiff's  overdraft  ; 
about  the  sheep  he  bad  in  store  with  the  Frozen  Meat 
Company  ;  and  about  further  purchases  of  sheep  which 
th«  plaintiff  might  desire  to  make.  The  plaintiff  and 
Chi^olm  gave  different  accounts  of  the  conversation  ; 
Ohisholm  maintaining  that  those  sheep  were  to  be  a 
security  for  the  plaintiff's  overdraft,  whilst  the  plaintiff 
maintained  that  no  pledge  of  these  was  ever  made.  On 
September  4,  1897,  the  plaintiff  drew  on  the  defendants 
four  more  cheques  for  sums  amounting  in  the  aggregate 
to  £658  17s.  2d.  in  payment  of  sheep  then  botight  by 
him.  In  order  to  provide  for  the  payment  of  those 
cheques  the  plaintiff  asked  Thompson  to  see  Ohisholm 
and  to  pay  £1,000  into  the  bank  to  the  plaintiff's  credit 
to  meet  these  particular  cheques.  Thompson  knew 
nothing  of  the  plaintiff's  overdraft.  On  September  6, 
1897,  Thompson  saw  Ohisholm  and  explained  his 
mission,  but  proposed  that, as  a  matter  of  convenience  to 
the  Frozen  Meat  Company,  he  should  deposit  a  store 
warrant  for  sheep  instead  of  cash.  That  Ohisholm 
assented  to.  A  store  warrant  for  2,250  sheep  belonging 
to  the  plaintiff  and  valued  at  £1,000  was  accordingly 
sent  to  the  bank  on  the  same  September  6.  Thomp- 
son then  supposed  that  the  cheques  to  meet 
which  he  had  deposited  the  warrant  would  be 
paid  on  presentment.  Ohisholm  appeared  to  have 
understood  that  the  store  warrant  was  to 
secure  the  plaintiff's  old  overdraft.  Whatever  the  ex- 
planation might  be,  the  fact  was  that  after  Ohisholm 
had  received  the  store  warrant  the  cheques  were  pre- 
sented and  dishonoured.  The  next  day  Ohisholm  sent 
to  the  holders  of  the  cheques,  and  they  were  then  again 
presented  and  paid.  The  real  controversy  at  the  trial 
was  whether  the  store  warrant  was  deposited  by  Thomp- 
son to  meet  the  four  cheques  drawn  on  September  4  or 
to  cover  the  old  overdraft.  Another  question  was 
whether  Thompson  exceeded  his  authority  in  obtaining 
credit  from  the  bank  on  the  security  of  the  store 
warrant  instead  of  placing  £1,000  to  the  plaintiff's 
credit  at  his  bankers  in  order  to  meet  the  cheque.  The 
difference  between  the  plaintiff's  instructions  and  the 
mode  in  which  Thompson  carried  them  out  was  practi- 
cally of  so  little  consequenee  to  any  one  that  their 
Lordships  were  surprised  that  any  real  importance 
should  have  been  attached  to  that  variation  from  the 
plaintiff's  instruction.  It  appeared  to  their  Lordships 
to  be  plain  from  the  evidence  given  at  the  trial  that  it 
never  occurred  to  Thompson  nor  Ohisholm  nor  to  the 
plaintiff  that  anything  oould  turn  on  the  substitution  of 
the  store  warrant  for  cash.  They  all  treated  the  substi- 
tution as  of  no  importance  at  all.  Fourteen  questions 
were  submitted  to  the  juiy,  and  on  their  findings 
judgment  was  entered  for  the  plaintiff  for  £2,000 
damages  and  costs.  The  defendants  appealed  and  applied 
for  a  Bew  trial.  They  contended  that  the  plaintiff  had 
no  cause  of  action,  that  evidence  as  to  special  damage 
had   been   improperly   admitted,  and   that  tjie  damages 

jHM  exoessiTe.    In  the  Court  of  Appeal  all  the  members 


agreed  that  evidence  of  special  damage  had  been  im- 
properly admitted  and  'that  Uie  damages  were  excessive. 
If  a  new  trial  had  been  ordered,  unless  the  plaintiff  had 
consented  to  reduce  the  damages  to  £600,  as  suggested 
by  Mr.  Justice  Denniston,  probably  no  further  appeal 
would  have  been  heard  of.  But  the  majority  of  the 
Court  of  Appeal  went  further,  and  held  that  the  plaintiff 
had  no  oause  of  action  and  gave  judgment  for  the  de- 
fendants. That  view  is  based  entirely  on  Thompson's 
substitution  of  a  store  warrant  for  cash  with  the  bank 
as  above  stated.  Treating  that  deposit  as  unauthorized 
by  the  plaintiff,  the  Court  held  that  there  was  no  con- 
sideration for  the  promise  by  the  bank  to  the  plaintiff 
to  pay  the  dishonoured  cheques  :  and  the  Court  further 
held  that  the  ratification  by  the  plaintiff  of  the  un- 
authorized deposit  was  too  lata  to  avail  the  plaintiff. 
For  the  reasons  already  given,  their  Lordships  would 
not  themselves  have  come  to  the  conclusion  that  Thomp- 
son exceeded  his  real  authority,  or  that  the  jury  really 
meant  to  find  that  he  had.  Taking  the  eighth  and  ninth 
findings — that  the  plaintiff  did  not  authorize  Mr. 
Thompson  to  deposit  the  warrant  instead  of  cash  or 
a{^rore  his  having  done  so— in  eonnexion  with  the  evi- 
dence relating  to  them,  their  Lordships  would  not  have 
understood  the  eighth  finding  as  amounting  to  more 
than  that  nothing  was  said  by  the  plaintiff  to  Thompson 
about  depositing  a  store  warrant.  The  further  inference 
that  Thompson  exceeded  his  real  authority  in  depositing 
the  store  warrant  was,  no  doubt,  eonsistent  with  the 
finding  ;  but  such  inference  did  not  appear  to  their 
Lordships  to  be  warranted  by  the  evidence  and  appeared 
to  their  Lordships  to  be  opposed  to  it.  They  would  not 
themselves  have  adopted  the  view  taken  by  ^e  Court  of 
Appeal  of  the  eighth  finding  or  have  regarded  it  as 
meaning  more  than  was  stated  above.  But,  eves  if  the 
Court  of  Appeal  were  right  in  regarding  the  eighth  find- 
ing of  the  juiy  as  a  finduig  that  Thompson  really  did 
exceed  his  authority,  and  thereby  expose  himself  and 
the  Frozen  Meat  Company  to  actions  for  damages,  their 
Lordships  were  not  prepared  to  hold  that,  apart  from 
ratification,  no  contract  was  proved  between  the  plain- 
tiff and  the  defendants  entitling  the  plaintiff  to  sue 
them  for  a  breach  of  it.  The  other  answers  of  the  jury 
contained  all  the  elements  necessary  to  constitute  a  con- 
tract between  the  plaintiff  and  the  bank  and  a  breach 
of  it  for  which  the  plaintiff  could  sue.  The  authority 
to  Thompson  to  obtain  for  the  plaintiff  as  his  principal 
a  promise  by  the  bank  to  pay  the  cheques  was  proved. 
The  promise  by  the  bank  to  Thompson  as  the  agent  and 
for  and  on  behalf  of  the  plaintiff  to  •  pay  the  cheques 
was  also  proved.  The  deposit  by  Thompson  of  the 
store  warrant  for  the  sheep  as  the  consideration  for 
that  promise  was  also  proved.  What  more  was 
wanted  ?  Was  it  consideration,  or  was  it  consideration 
moving  from  the  plaintiff  ?  First,  as  to  the  considera- 
tion. In  *•  Currie  v.  Misa  "  (L.R.,  10  Ex.,  153  ; 
App.  1  A.C.,  554)  the  question  arose  whether  a  cheque 
drawn  by  the  defendant  and  made  payable  to  Lizarde 
and  Co.  was  given  for  consideration  or  not,  and 
whether  the  plaintiffs  were  holders  of  the  cheque  for 
value.  The  case  was  an  important  authority  on  the 
meaning  of  consideration.  Mr.  Justice  Lush  in  giving 
the  judgment  of  the  Exchequer  Chamber,  said  (L.R., 
10  Ex.,  163)  : — **  A  valuable  consideration  in  the 
sense  of  the  law  may  consist  either  in  soma  right, 
interest,  profit,  or  benefit  accruing  to  the  one  party, 
or  some  forbearance,  detriment,  loss,  or  responsibility 
given,  suffered,  or  undertaken  by  the  other."  That 
definition  ^had  been  constantly  accepted  as  correct. 
Their  Lordships  so  treated  it,  and,  if  correct,  it  covered 
this  case  so  far  as  some  consideration  was  concerned. 
The  deposit  by  Thompson  of  the  sheep  warrant  with 
the  baz]Jc  conferred  upon  the  bank  some  right,  interest, 
profit,  or  benefit  which   was  all  that  was  required  hj 
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the  flrat  half  of  the  definition  to  oonstitnte  a  con- 
sideration for  the  bank's  promise  to  TliompBon  as  agent 
for  the  plaintiff  to  pay  the  cheques  which  he  had  drawn 
and  were  outstanding .  Moreover,  Chisholm  knew  the 
circumstances  under  which  the  store  warrant  was 
deposited  ;  and  he  was  content  to  take  it  as  the  con- 
sideration for  his  promise.  Next,  as  to  the  objection 
that  the  consideration  did  not  move  from  the  plaintiff. 
The  doctrine  that  the  consideration  for  a  promise  must 
move  from  the  promisee  was  laid  down  in  the  text* 
books  («.^.,  in  Leake  in  his  Digest  of  the  Law  of  Con- 
tracts, pp.  611  and  612),  and  held  good  in  ordinary 
cases  where  a  promise  was  made  to  one  man  for  the 
benefit  of  another.  But  the  authorities  for  the  doctrine 
did  not  cover  a  case  like  the  present,  in  which  the  con- 
sideration was  supplied  by  an  agent  who  obtained  the 
promise  for  and  on  behalf  of  his  principal.  Chisholm 
'  y  was  told  that  Thompson  was  instructed  by  the  plaintiff 
to  pay  the  bank  £1,000,  and  if  he  had  required  it, 
that  sum  would  have  been  paid  accordingly.  Chisholm 
chose  with  his  eyes  open  to  waive  the  payment  in  cash 
and  to  take  the  store  warrant  for  what  it  was  worth. 
Their  Lordships  were  not  aware  of  any  authority  for 
saying  that  in  such  circumstances  the  promisor  could 
avoid  performance  of  his  promise  to  the  third  party  on 
the  ground  that  the  consideration  did  not  move  from 
him  ;  and  to  extend  the  doctrine  to  such  a  case  would 
be  wholly  unreasonable.  The  above  view  of  the  case 
rendered  it  unnecessary  to  consider  any  question  of  rati- 
fication or  to  dwell  on  the  decision  of  **  Bolton  Part- 
ners v.  Lambert  "  (41  Ch.D.,  295)  and  ite  application 
to  the  faets  of  tUs  case.  The  decision  refeired  to 
presented  difficulties,  and  their  Lordships  reserved  their 
liberty  to  reconsider  it  if  on  some  future  occasion  it 
should  become  neoessary  to  do  so.  But,  although  their 
Lordships  were  unable  to  hold  that  the  plaintiff  had  no 
cause  of  action,  they  agreed  with  all  the  members  of 
the  Court  of  Appeal  in  thinking  that  the  learned  Judge 
who  tried  the  case  was  wrong  in  admitting  evidence  of 
the  plaintiff's  loss  of  custom  and  of  credit  from  par- 
ticular individuals.  The  details  of  that  misreeeption  of 
evidence  were  given  in  the  judgments  of  the  Court  of 
Appeal,  and  it  was  unnecessary  to  refer  to  them  again. 
The  damages  awarded  by  the  jury  appeared  to  their 
Lordships  to  have  been  exorbitant,  considering  that  the 
plaintiff's  cheques  were  honoured  by  the  bank  the  morn- 
ing after  the  afternoon  on  which  they  were  dishonoured. 
The  plaintiff  was,  however,  entitled  to  substantial 
damages,  and  their  Lordships  would  adopt  the  views  of 
Mr.  Justice  Denniston  that  £500  would  be  ample. 
Their  Lordships  would,  therefore,  humbly  advise  her 
Majesty  that .  the  appeal  ought  to  be  allowed  and  the 
judgment  appealed  from  be  reversed  with  costs,  and 
that  a  new  toial  ought  to  be  directed  unless  the  plaintiff 
consented  that  the  daiAages  should  be  reduced  to  £500, 
and  that  in  the  event  of  his  so  consenting  he  ought  to 
be  entitled  to  judgment  for  £500  and  to  the  costs  of 
the  action.  The  respondents  would  pay  the  costs  of 
this  appeal  in  either  event. 

[Solicitors—Ford,  Lloyd,  Bartlett,  and  Miohelmore, 
for  the  appellant ;  Paines,  Blyth,  and  Huxtable,  for 
the  respondents.]. 


.1  (Lord  Alverstone,  M.B. ,  } 
and  Collins,  L.JJ.)  \ 
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BICE  v.  NOAKBS  AMD  CO.    (LIMITED).* 

Mortgage — ^Rodemption — Restrictive  coyenant— 
Tied  publichonse. 
A  mortgage  of  a  leasehold  pnbiichouse  pro- 
hibited the  mortgagor  from  selllixg  daring  the 

•Reported  by  W.  L.  Oawwl.  B»q.,  BarrU^^^t-lAir. 


leasehold  term  ^  liquor  not  purchased  from  the 
mortgagee. 

KeXdy  that  the  mortgagor  was  entitled  to  re- 
deem free  from  the  tie. 

Decision  of  Cozens-Hardy,  J.  (atite,  p.  36), 
aiBrmed. 


This  was  an  appeal  against  the  decision  of  Mr. 
Justice  Cosens-Hardy  which  is  reported  wnU^  p.  36. 
The  case  raised  an  important  question  as  to  the  rights 
of    mortgagors   and  mortgagees  of  publichouses. 

The  plaintiff,  a  licensed  victualler,  in  October, 
1897,  became  the  purchaser  of  property  at  Cam- 
berwell,  including  a  publichouse  known  as  the 
King's  Arms,  held  upon  lease  for  a  term  expiring  at 
Christmas,  1923.  Prior  to  his  purchase  the  defendants, 
Noakes  and  Co.  (Limited),  brewers,  had  a  mortgage  on 
the  property,  the,  terms  of  which  were  practically 
identical  with  those  of  the  mortgage  of  1897  mentioned 
below.  The  defendants  were  not  the  vendors,  but  they 
released  theii  security  in  order  to  enable  Messrs. 
Nicholson,  the  second  mortgagees,  to  sell  to  the  plain- 
tiff for  £6,800.  As  is  usual,  the  plaintiff  only  found  a 
small  portion  of  the  cash,  the  defendants,  the  brewers, 
advancing  £4,850  on  a  first  mortgage.  This  mortgage 
was  dated  October  7,  1897.  It  contained  a  recital  that 
the  defendants  had  agreed  to  lend  to  the  plaintiff  the 
sum  of  £4,850,  upon  having  the  repayment  thereof,  and 
of  such  other  moneys  as  were  thereinafter  mentioned, 
secured  in  manner  thereinafter  appearing  ;  and  it  was 
witnessed  that,  in  consideration  of  £4,860  then  lent  to 
the  plaintiff  by  the  defendants,  and  for  securing  the 
payment  to  the  defendants  of  the  said  principal  sura 
and  all  such  further  sums  as  thereinafter  mentioned, 
the  plaintiff  demised  and  conveyed  to  the  defendants 
the  leasehold  premises,  and  all  trade  and  tenant's 
fixtures,  and  the  goodwill  of  the  business  of  a  licensed 
victualler  or  other  business  carried  on  upon  the  said 
premises,  and  the  full  benefit  and  advantage  of  all 
certificates  and  the  magistrates'  and  Excise  licences 
for  carrying  on  such  business  or  relating  to  the  said 
premises,  to  hold  to  the  defendants  subject  to  a  power 
of  redemption  therein  contained.  By  this  proviso  it 
was  declared  that,  if  the  plaintiff  should,  either  on 
demand  by  the  defendants  left  at  the  demised  messuage, 
or  without  such  demand,  pay  to  them  all  such  principal 
moneys  and  interest  as  were  respectively  mentioned  in 
the  covenant  for  payment  thereinafter  contained,  and 
as  should  then  be  due  on  that  security,  then  the 
defendants  would,  at  the  request  and  cost  of  the 
plaintiff,  surrender  or  reconvey  the  premises  to  the 
plaintiff  or  as  he  should  direct,  and  (after  attorning 
tenant  at  a  peppercorn  rent  if  demanded)  the  plaintiff 
covenanted  with  the  defendants  that  he  would  on 
demand  pay  to  them  the  said  principal  sum  and  interest 
at  5  per  cent,  until  payment,  and  all  such  further  sums 
as  should  be  due  from  the  plaintiff,  as  well  for  money 
advanced  to  or  for  the  use  of  the  plaintiff  or  paid  on 
his  behalf  as  therein  mentioned,  or  on  any  other 
account  or  otherwise  howsoever,  with  interest  at  the 
rate  aforesaid,  as  also  for  goods  sold  and  delivered  by 
the  defendants  to  the  plaintiff.  After  other  provisions 
the  deed  continued  as  follows  : — *'  And  for  the  con- 
siderations aforesaid  the  mortgagor,  so  as  to  charge 
the  premises  .  .  .  hereby  demised,  into  whosesoever 
possession  the  same  may  come,  whether  by  act  of  the 
party  or  by  operation  of  law  or  by  any  other  ways 
or  means  however,  and  to  the  further  intent  that 
the  obligation  of  this  covenant  may  run  with  the 
land,  doth  hereby  covenant  with  the  company 
that  the  mortgagor  shall  not,  nor  will  at  any 
time  during  the  continuance  of  the  term  aforesaid, 
and   whether  any  principal  moneys  or  interest  shall  or 
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shall  not  b«  owing  upon  the  security  of  these  presents, 
use  or  sell,  or  permit  to  be  used  or  sold,  in,  upon,  or 
about  the  said  demised  premises, any  malt  liquors  except 
•  such  as  shall  be  bona  jide  purchased  by  the  mortgagor 
of  the  company.  And,  further,  that,  if  and  whenever 
there  shall  be  a  breach  of  the  said  covenant,  he,  the 
mortgagor,  shall  and  will  pay  to  the  company  the  sum 
of  £1 ,000  as  and  for  ascertained  liquidated  damages  for 
each  such  breach,  and  will  sell  all  such  malt  liquors 
pure,  unadulterated,  and  unmixed,  and  of  the  like 
strength,  character,  and  quality  in  all  respects  as  the 
same  shall  be  supplied  to  him."  The  deed  also 
declared  that  the  words  **  the  mortgagor  "  and  **  the 
company,"  except  when  otherwise  controlled  by  the 
context,  shoald,  throughout  the  deed,  include  all 
persons  deriving  title  under  them  respectively.  The 
plaintiff  was  willing'  to  pay  off  all  money  due  to  the 
defendants  under  the  mortgage,  and  required  them,  on 
payment  being  made,  to  reconvey  the  leasehold  property 
to  him,  and  to  release  him  from  the  covenant  by  which 
the  house  purported  to  be  *'  tied  "  to  the  defendaats 
during  the  whole  currency  of  the  lease,  or  to  transfer 
the  mortgage  to  him  and  assign  the  benefit  of  the 
covenant.  The  defendants  were  willing  to  reconvey  or 
transfer,  but  not  to  release  or  assign  the  covenant,  and 
the  present  action  was  brougut  to  obtain  a  declaration 
that  the  plaintiff  was  entitled  not  only  to  reconveyance 
or  transfer,  but  also  to  a  release  or  assignment  of  the 
covenant.  Mr.  Justice  Cozens-Hardy  held  that  **  the 
*  tie,'  though  perfectly  valid  during  the  continuance  of 
the  security,  cannot  be  maintained  when  all  moneys  due 
upon  the  security  have  been  paid  off,"  and  that,  on 
payment  of  all  moneys  due,  the  plaintiff  was  entitled  to 
have  a  reconveyance  of  the  property,  or  to  a  trsinsfer 
of  the  security,  free  in  either  case  from  the  **  tie." 
The  defendants  appealed. 

Mr.  Haldane,  Q.C.,  Mr.  Eve,  Q.C.,  and  Mr.  Stanley 
Fisher  were  for  the  defendants  ;  Mr.  Astbury,  Q.C., 
and  Mr.  Beaumont  were  for  the  plaintiff. 
The  CouBT  dismissed  the  appeal. 
The  Master  of  the  Roli^  said  that  the  case  was  one 
of  considerable  importance,  and  he  was  glad  to  find 
that  the  parties  intended  to  carry  it  to  the  House  of 
Lords.  The  mortgage  deed,  on  its  face,  was  a  mortgage 
of  a  house  not  subject  to  any  *'*'  tie."  The  effect  of  the 
covenant  in  quesHon  was  to  "  tie  "  the  house  to  the 
defendants  up  to  the  end  of  the  term  in  1923.  The 
question  was  whether  that  covenant  could  stand. 
It  seemed  to  his  Lordship  impossible  to  say 
that  the  old  doctrine  that  the  equity  of  redemp- 
tion of  a  mortgage  must  not  be  *'  clogged  " 
could  now  be  disregarded  by  the  Court,  or  that 
'  the  doctrine  had  disappeared.  This  had  not  been 
argued  by  Mr.  Haldane,  but  he  had  contended  that 
there  was  no  clogging  of  the  equity  of  redemption  in 
the  present  case.  His  Lordship  read  the  rule  as  thus 
stated  by  the  late  Lord  Bowen  (then  Lord  Justice 
Bowen)  in  **  Marquis  of  Northampton  v.  Pollock  "  (46 
Ch.D.,  at  p.  215).  *'  Whenever  a  transaction  is  in 
reality  one  of  mortgage,  equity  regards  the  mortgaged 
pruperty  as  security  only  for  money,  jand  will  permit  of 
no  attempt  to  clog,  fetter,  or  impede  the  borrower's 
right  to  redeem  and  to  rescue  what  was,  and  still 
remains  in  equity  his  own."  His  Lordship  (the  Master  of 
the  Rolls)  Could  not  express  the  rule  more  clearly.  He 
understood  it  to  mean  that  on  redemption  of  the  mort- 
gage the  mortgagor  was  entitled  to  have  back  that 
property  which  he  had  mortgaged,  and  that  any  stipula- 
tion which  would  prevent  this  when  the  mortgage 
obligation  was  fulfilled  would  be  bad.  This  expression 
of  the  rule  was  approved  by  the  late  Lord  Bramwell 
when  the  same  case  was  before  the  House  of  Lords 
under  the  title  '*  JSalt  v.  the  Marquis  of  Northampton  " 
([1892]  A.C.    1).     In   that   case  no  doubt  was  thrown 


upon  the  doctrine  ;    the  (Question  discussed  was  whether 
the   doctrine  applied  under  the  peculiar  circumstances  of 
that  case.    In   the    present   case,    was   it  true  that  the 
covenant  in   question   did   not   impede  the  mortgagor's 
right  to  redeem  the   property   which  remaiHBd  in  equity 
his  own  ?   The    covenant   would   probably  run  with  the 
land.     If   it   were   binding,    its   effect   was  that  up  to 
1928,  even  if  the  mortgage  debt  was  paid,  the  owner  of 
the  house  would  not   be   entitled   to    obtain  his  beer  in 
the  best   market,    but    would  be   bound  to  take  it  from 
the  defendants.     It  was   impossible  to  say  that  this  did 
not  diminish  the   property   which  was   to  be  given  back 
to    the   mortgagor   on   redemption.     It   prevented  his 
getting  back  that  which  was  his  own.     Ai»rt   from  any 
of  the  recent   decisions   his   Lordship   thought  the  case 
was  reasonably  clear.      But   it  was  wd  that  the  course 
of  recent  decisions,    ending  with  **  Santley  v.  Wilde  " 
([1899]    2Ch.,     474;    15    The     Times    L.R.,     628) 
showed   that   the   covenant   must   be    regarded   as  not 
affecting  the   equity    of  redemption,    but  as  a  collateral 
stipulation.      His  Lordship  did  not  think   he  was  in  any 
way  departing  from    those  -decisions.     He  thought  that 
*^  Mainland  v.  Upjohn  "  (41  Ch.D..  126)   and  «•  Biggs 
V.  Hoddinott  "    ([1898]   2   Ch.,    307)   were  easily  dis- 
tinguishable  from   the    present     case.      *'  Saatley    v. 
Wilde  "  was  much  more  difficult.      It  was  a  decision  of 
the   Court  of   Appeal   and   was   binding  on  that  Court. 
But   his   Lordship   did    not   think   it   infringed  on  the 
doctrine  which  was  recognized  by  the  House  of  Lords  in 
«•  Salt  v.  the  Marquis  of  Northampton."    In  *'  Santley 
V.  Wilde  "  the  lessee  of  a  theatre    borrowed  £2,000  on 
the   security    of   a   mortgage    of   the  lease,  and  by  the 
mortgage   deed  she  covenanted  to   repay  the  £2,000  by 
20  quarterly   instalments,  and  also  to  pay    to  the  mort- 
gagee one-third  of  the  net  profits  of    the  theatre  during 
the  whole  of   the   term    of    the   lease    (which  was  four 
years   longer   than   the   time   fixed  for  the  payment  of 
the  £2,000),    and   the   property    was  to  be  redeemable 
only    on   payment    of   the   £2,000   and   interest,    and 
all  other   moneys   covenanted   to    be  paid.     ,The  Court 
construed  that  contract  as  charging   the  mortgaged  pro- 
perty with   the    obligation   to    pay    the    share    of    the 
profits  as  well  as  the  debt  of  £2,000.    If  so  it  was  clear 
that  the    principle   that  the    equity  of  redemption  must 
not  be  clogged   was   not   infringed.    The   judgments  of 
the  Court   showed   that   this   was   the  true  view  of  the 
case.    And  this   was   the   distinction  which  Mr.  Justioe 
Cozens- BCardy  had  pointed  out  in  the  present  case.    The 
Master   of   the   Rolls   did   not   differ   from   his  view, 
though  he  had   expressed   the    distinction    in  somewhat 
different  words.     In   his    opinion  '*  Santley  v.  Wilde  " 
afforded  no  ground    for   saying   that  iuch  a  covenant  as 
that  in   the   present   case   did   not   interfere  with   tho 
principle  which  was   recognized   by  the   House  of  Lords 
in  •*  Salt  V.  the  Marquis  of  Northampton."    His  Lord- 
ship was  clearly  of  opinion    that   the  covenant  infringed 
the  doctrine   referred   to,    and    that  the  appeal  must  be 
dismissed. 

LOBD  JusTiCB  RiGBY  Agreed  with  the  Master  of  the 
Rolls.  The  old  maxim  **  once  a  mortgage  always  a 
mortgage  "  had  not  been  in  any  way  infringed  upon. 
It  must,  of  course,  be  applied  carefully.  The  only  ques- 
tion in  *•  Salt  V.  the  Marquis  of  Northampton  "  was 
whether  there  was  '*  once  a  mortgage,"  and  the  House 
of  Lords  came  to  the  conclusion  that  there  was  a  mort- 
gage ab  initio.  There  was  no  question  that  if  so  the 
maxim  applied.  Another  way  of  expressing  the  rule 
was  thai  **  you  must  not  clog  the  equity  of  redemp- 
tion. ' '  This  maxim  was  not  always  easy  of  application. 
Rut,  at  any  rate,  there  must  be  in  substance  a  restitu- 
tion of  the  property  which  was  mortgaged.  It  must  not 
be  made  any  worse  than  it  was.  The  mortgagee  must 
not  reserve  to  himself  any  hold  upon  the  property 
when   the   time   for   redemption   had    arrived.    These 
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maxims  still  remained  in  full  force.  It  was  idle  to  say 
that  the  equity  of  redemption  was  not  dogged  when  a 
bouse  which  was  mortgaged  as  a  free  house  was  to  be 
taken  back  by  the  mortgagor  as  a  '*  tied  **  house.  The 
'*  tie  "could  not  be  supported  without  doing  violence  to 
the  maxims  referred  to. 

LoBP  Justice   Collii^s   delivered   judgment   to  the 
same  effect. 
[Solicitors— Fishers  ;  Sandilands  and  Co.] 


Court  of  Appeal  (A.  L.  Smith,  Vaughan  >  1900. 

Williams,  and  Romer,  L.JJ.)  J        June  28. 

ELLKXTT  V.  YATES  AND  ANOTHER.* 

Taxes  Management  Act,  1880 — Distress  for  in- 
come-tax— Authority  of  tax  collector  to  levy 
distress— 43  and  44  Vict.,  o.  19. 


This  was  an  application  by  the  plaintiff  for  judgment 
or  a  new  trial  in  an  action  tried  before  Mr.  Justice 
Ghannell  and  a  eommon  jury.  The  action  was  brought 
to  recover  damages  for  trespass  for  breaking  and 
entering  the  plaintiff's  house  and  levying  a  distress,  and 
also  to  recover  damages  for  irregularity  in  the  distress 
by  remaining  in  too  long. 

The  question  raised  was  an  important  one — 
namely,  whether  collectors  of  income-tax  and  house 
duty  who  have  authority  to  collect  income -t^x  and 
house  duty  for  the  year  ending  April  5  have 
power  after  the  year  ending  April  5  to  levy  a 
distress  for  income-tax  and  inhabited  house  duty 
due  and  payable  for  the  year  ending  on  April  5. 
The  plaintiff  occupied  a  house  at  Maidenhead,  the 
assessment  of  which  was  increased.  The  plaintiff,  on 
account,  it  was  stated,  of  illness,  did  not  appeal  to  the 
assessment  committee,  and  on  demand  being  sent  to 
him  for  income-tax,  under  schedules  A  and  B  of  the 
Income-tax  Act,  and  for  inhabited  house  duty  in  respect 
of  his  occupation  of  the  house  for  the  year  ending  April 
5,  1899,  he  refused  to  pay,  thinking  the  assessment  too 
high.  On  May  25,  1899,  the  defendants  caused  a 
diflitress  to  be  levied  on  the  premises  to  recover  the 
amount  due  for  income-tax  and  inhabited  honse  duty, 
and  left  a  man  in  possession  untU  June  15,  1899,  when 
the  distress  was  withdrawn.  The  plaintiff  subsequently 
paid  the  amount  of  the  income-tax  and  inhabited  house 
duty,  and  brought  this  action.  The  defendants  were 
appointed  collectors  by  the  local  commissioners  on 
March  81,  1898,  and  on  December  13,  1898,  the 
commissioners  signed  a  warrant  (being  in  the  form  No. 
5  in  the  second  schedule  to  the  Taxes  Management  Act, 
1880)  authorizing  the  defendants  to  demaad  and  collect 
the  income-tax  and  inhabited  bouse  duty  for  the  year 
ending  April  5,  1899.  The  material  parts  of  the  warrant 
are  set  out  in  the  judgment  of  Lord  Justice  A.  L. 
Smith.  The  reason  why  the  warrant  was  not  made  out 
until  December  18,  1898,  was  that  the  duties  for  the 
year  did  not  become  payable  until  January  1,  1899. 
Collectors  were  appointed  each  year.  Mr.  Justice 
Channell  held  that  the  defendants  had  authority  to  levy 
the  distress,  and  that,  therefore,  the  distress  was  not 
illegal.  In  the  event,  however,  of  his  decision  being 
wrong  upon  this  point  he  asked  the  jury  to  assess  the 
damages  upon  this  head  of  claim.  The  jury  assessed  the 
damages  at  5s.  upon  the  claim  for  damages  for 
irregularity  in  the  distress — that  is,  for  keeping  the 
distress  in  for  too  long  a  time.  The  jury  gave  a  verdict 
for  the  plaintiff  for  £10.  The  plaintiff  applied  for 
judgment  or  a  new  trial  upon  the  first  head  of  claim. 

'Reported  by  W.  F.  Barry.  Biq.,  Barri8ter^t*Law. 


Mr.  J.  G.  Witt,  Q.C.,  and  Mr.  Foley  appeared  for 
the  plaintiff  ;  Mr.  Bowen  Rowlands,  Q.C,  and  Bfr. 
E.  Layman  appeared  for  the  defendants. 

The  OouBT,  having  taken  time  to  consider,  delivered 
judgment  dismissing  the  appeal. 

Lord  Justice  A.  L.  Smith  read  the  following  judg- 
ment : — ^The  plaintiff  in  this  action  seeks  to  recover 
from  the  defendants  damages  for  having  trespaned  upon 
his  dwelling-house  at  Maidenhead  on  May  25,  1899. 
The  defendants  are  collectors  of  income-tax  under 
Schedules  (A)  and  (B)  of  the  Income-tax  Acts,  and 
also  of  inhabited  house  duties,  and  were  appointed  by 
the  Commissionen  of  Taxes  to  collect  the  same  pursuant 
to  the  Taxes  Management  Act,  1880  (43  and  44  Vict., 
o.  19),  for  the  year  ending  April  5,  1899.  The  defen- 
dants justify  the  alleged  trespass  under  a  warrant  dated 
December  13,  1898,  duly  granted  to  them  under  the 
Taxes  Management  Act,  1880.  It  is  not  in  dispute  (1) 
that  the  taxes  for  which  the  defendants  distrained  hieid 
been  duly  demanded  of  the  plaintiff  upon  January  1, 
1899  ;  (2)  that  such  taxes  then  became  due  and  payable 
by  the  plaintiff,  and  continued  so  down  to  the  distress 
(which  is  the  alleged  trespass)  upon  May  25,  1899  ; 
and  (3)  that  the  plaintiff  throughout  persisted  in  refus- 
ing to  pay  what  was  due  from  him,  and  that  he  had 
no  valid  excuse  for  such  refusal.  The  first  point  taken 
on  behalf  of  the  plaintiff  is  that  under  the  warrant  the 
defendants '  authority  to  distrain  came  to  an  end  upon 
April  5,  1899,  and  consequently  they  were  fundi  officio 
upon  May  25,  1899,  and  could  not  justify  under  it.  In 
my  judgment  this  is  not  so,  and  the  authority  under 
the  warrant  has  no  such  limitation,  and  this  will  be  seen 
upon  reading  it.  The  warrant,  after  reciting  the 
appointment  of  the  defendants  to  be  collectors  of  the 
duties  arising  from  property,  professions,  trades,  and 
ofUces,  and  of  the  duties  on  inhabited  houses  for  the 
year  ending  April  5,  1899,  enjoins  and  requires  the 
collectors  to  make  demand  of  the  several  sums  upon  the 
parties  charged  therewith,  and  upon  payment  thereof  to 
give  acquittances,  and  **  if  any  person  should  refuse  to 
pay  the  sam  or  sums  charged  upon  him  upon  demand 
duly  made,  for  non-payment  thereof  to  distrain  for  the 
same  by  virtue  of  this  our  warrant  without  further 
authority."  1  do  not  find  in  this  warrant  that  the 
power  to  distrain  is  limited  to  a  distress  made  on  or 
before  April  5,  1899,  but,  on  the  contrary,  the  power 
given  is  to  distrain  without  limit  as  to  time  *  *  for 
duties  payable  for  the  year  ending  April  5,  1899."  I 
would  point  out  that  the  collectors  appointed  in  the 
succeeding  year  for  the  year  ending  April  5,  1900,  could 
not  distrain  for  the  taxes  and  duties  due  for  the  pre- 
ceding year  ending  April  5,  1899.  So  much  for  the 
warrant  itself  under  which  the  defendants  justify.  But 
it  is  further  argued  for  the  plaintiff  that  by  the  Taxes 
Management  Act,  1880,  the  collectors  became /unc^i 
officio  on  April  5,  1899.  I  will  first  deal  with  the  oaly 
section  that  has  any  possible  bearing  upon  this  point 
prior  to  section  100,  for  in  that  and  the  following 
sections  the  statute  deals  with  a  new  state  of  circum- 
stanOQS  which  does  not  exist  in  the  present  case. 
Section  73,  subsection  1,  which  is  the  only  section 
referred  to  in  this  part  (Part  V.)  of  the  Act,  deals  with 
the  nomination  of  collectors  in  the  month  of  April  in 
each  year.  There  is  nothing  in  this  section  which 
enacts  that  after  the  month  of  April,  1899,  the 
nominated  collectors  may  not  get  in  unpaid  arrears 
which  they  were  appointed  to  collect  and  which  they 
could  not  collect  owing  to  the  persistent  refusal  of 
the  taxpayer  to  pay,  and,  indeed,  subsection  9  of  the 
section  points  to  this,  that  it  is  not  until  the  collectors' 
accounts  for  the  year  have  been  closed  that  the  col- 
lectors' offioe  is  at  an  end.  I  can  find  down  to  leotioB 
100  nothing  which j  enacts  that  a  collector's  power  to 
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dittrain  ander  Bection  86  of  the  Act  ceases  npon  April  5 
in  any  year  under  a  warrant  similar  to  that  in  the  present 
case.  The  collector  appointed  is  not  for  one  year  only, 
and  no  more,  his  appointment  is  to  collect  the  taxes 
for  the  year  ending  April  6.  Altbongb  there  is  a  fresh 
appointment  every  year,  the  collectors  appointed  are 
not  in  place  of  those  appointed  in  the  preceding  year, 
bat  to  collect  another  year's  taxes.  No  doubt,  as  a 
rule,  the  duties  of  the  collectors  for  a  particular  year 
would  be  practically  ended  with  the  year,  but  they  are 
not  appeinted  only  for  the  period  of  a  year,  nor  do  their 
duties  of  necessity  end  with  the  year.  As  a  short 
method  of  description,  they  might  be  referred  to  as  col- 
lectors appointed  for  a  year,  and  I  think  that  the  ex- 
pression in  section  117,  subsection  1,  *'  for  the  re- 
mainder of  the  year,"  is  explicable  in  the  view  that  the 
Act  intended  to  show  clearly  that  the  appointment  of 
one  collector  in  lieu  of  another  was  not  intended  to 
invalidate  the  latter 's  acts  for  the  period  during  which 
he  had  acted.  At  section  100  there  comes  a  new  part  of 
the  Act— viz..  Part  VII.,  headed  **  Receipt  and 
Account."  This  gives  rise  to  other  considerations.  By 
section  100  the  Board  may  appoint  in  each  year  a  day 
to  receive  the  moneys  received  by  the  collectors,  on 
which  day  the  collectors  shall  account  for  all  moneys 
given  them  in  charge  to  collect.  By  section  103  on  the 
appointed  day  the  collectors  are  to  pay  over  to  the  col- 
lector of  Inlaxid  Revenue  the  moneys  received  by  them, 
and  by  subsection  (6)  to  deliver  a  schedule  of  arrears. 
Until  this  is  done,  in  my  judgment,  the  collectors' 
authority  to  collect  has  not  terminated.  By  section  105 
and  the  following  sections,  under  the  heading  of 
"Schedules  of  Arrears,*' di£Perent  processes  are  pre- 
scribed by  which  a  defaulting  taxpayer  may  be  brought 
to  book  by  the  Commissioners  and  others.  In  the 
present  case  no  day  prior  to  the  day  of  distress  had 
been  appointed  for  receipt  of  the  moneys  collected  by 
them  under  section  100,  and  consequently  no  schedule 
of  arrears  was  in  existence,  and  it  will  be  seen  that  in 
this  stat<e  of  circumstances  none  of  the  sections  after 
and  including  section  100  have  any  application  to  this 
case,  and  I  have  not  to  consider  what  effect  they  would 
have  if  they  did  apply.  I  cannot  find  in  the  Act  prior 
to  section  100,  which  is  the  part  of.  the  Act  which 
applies  to  this  case,  any  more  than  in  the  warrant  itself, 
that  the  authority  of  the  collector  to  collect  arrears  due 
before  April  5,  1899,  terminates  upon  that  day  ;  and  as 
no  day  for  receipt  has  been  appointed  under  section  100 
the  sections  subsequent  thereto  do  not  apply.  The 
argument  that  the  proceedings  to  make  the  plaintiff 
pay  after  April  5,  1899,  must  be  by  way  of  making  him 
a  Crown  debtor  is  not  well  founded  in  this  case,  and,  in 
my  opinion,  in  the  present  case  there  is  nothing  to 
justify  such  an  argument.  The  above  are  the  only  points 
now  remaining  in  the  case.  I  agree  with  my  brother 
Channell  that  the  defendants  can  justify,  as  they  have 
done,  under  their  warrant  of  distress  of  December  13, 
1898.  The  appeal  must  therefore  be  dismissed  with 
costs. 

LOBD  JusTiCK  Vaughan  WILLIAMS  delivered  judg- 
ment to  the  same  effect. 

LOBD  JuHTicx  RoMXR  concurred. 

[Solicitors— Samuel  Price  and  Sons,  for  the  plaintiff  ; 
F.  FitzPaine,  for  C.  R.  Thomas,  Maidenhead.] 


Chan.  Div.         1  1900. 

(Kekewich,  J.)     j  June  28. 

IN  BB  ARCHIBALD  D.  DAWNAY  (LIMITXD).* 

Company Shares Liability  for— Fully-paid 

*Keported  by  Q.  I.  Fostxr  Cooks.  Esq.,  Barrister-at-Law. 


shares   issued  to  vendor — Signatory  to  memo- 
randum of  association — Companies    Act,   1867, 
sec.  25— Com^nies  Act,  1898,  sec.  1. 
*' In  re  F.  W.  Jarvis  and  Co. "    ([1899J   1   Ch.. 
193)  approved  and  followed. 


This  case  is  one  of  very  much  importanee  to  intending 
vendors  to  public  companies,  where  the  purchase-money 
is  to  consiBt,either  in  whole  or  in  part, of  paid-up  shares, 
for  it 'illustrates  the  necessity  of  seeing  that  all  the 
statutory  formalities  required  in  such  a  case  are  com- 
plied with,  so  as  to  ensure  the  vendor  against  possible 
liability  in  the  future  of  being  after  all  called  upon  to 
pay  for  those  shares   in   cash. 

llie  case  now  before  the  Court  wss  as  follows  : — 
The  above  company  was  incorporated  under  the 
Companies  Acts,  1862  to  1896,  oo  August  7,  1897, 
with  a  nominal  capital  of  £75,000  in  7,500 
shares  of  £10  each.  The  object  of  the  company 
was  the  acquisition  of  the  business  of  a  civil  and  con- 
sulting engineer  and  surveyor  and  constructional 
engineer  established  by  a  Mr.  Archibald  D.  Dawnay, 
with  the  stoek,  plant,  machinery,  and  business  premises. 
The  basis  on  which  the  company  was  formed 
was  the  purchase  from  Mr.  Dawnay  of  the  busi- 
ness for  £40,690,  by  the  allotment  to  him  or 
his  nominees  of  4,069  fully-paid  shares,  and 
a  draft  agreement  to  that  effect  was  prepared  before  the 
incorporation  of  the  company  ready  to  be  adopted  by  it 
and  executed  on  its  incorporation.  Mr.  Dawnay,  who 
himself  drew  up  the  memorandum  of  association,  signed 
it  for  **  4,069  "  shares  of  £10  each  which,  though  not 
indicated  by  any  numbers,  he  understood  and  were 
intended,  as  he  deposed,  to  be  the  paid-up  shares  which 
were  the  consideration  to  be  given  him  for  his  business. 
He  also  signed  the  memorandum  for  200  further  shares, 
which  he  paid  for  in  cash.  He  stated  that  he  never 
agieed  to  take  any  other  shares  than  those  mentioned,  * 
and  that  when  he  signed  the  memorandum  he  was  not 
aware  that  his  doing  so  implied  any  contract  or  obliga- 
tion to  pay  cash  for  the  4,069  shares,  and  that  his  sign- 
ing for  them  in  those  circumstances  was  an  inadvertence. 
There  were  other  subscribers  to  the  memorandum  for 
snares  amounting  in  all  to  231  shares  and  one  other 
share  had  since  been  issued,  the  total  issue  thus  being 
4,501  shares  ;  the  remaining  2,999  shares  were  never 
issued.  The  agreement  for  the  sale  and  purchase 
of  the  business  (the  draft  of  which  had  already  been 
prepared,  as  above  mentioned^  was  duly  executed 
on  August  11,  1897,  after  the  incorporation  of  the  com- 
pany, and  on  the  13th  was  filed  with  the  Registrar  of 
Joint  Stock  Companies.  After  reciting  the  objects  and 
formation  of  the  company,  it  was  agreed  that  the 
vendor,  Mr.  Dawnay,  should  sell  and  the  company 
should  purchase  the  business  in  question,  and  that  part 
of  the  consideration  should  be  '*  £40,600  to  be  satisfied 
by  the  allotment  to  the  vendor  or  his  nominees  of  4,069 
fully  paid-up  shares  in  the  capital  of  the  company  to  be 
numbered  1  to  4,069  both  inclusive,"  and  that,  as  the 
residue  of  the  consideration,  the  company  should  under- 
take to  discharge  all  the  debts  and  liabilities  of  the 
business.  Shortly  after  the  filing  of  the  agreement 
the  4,069  shares,  numbered  as  stated  in  the'  agreement, 
were  duly  allotted  to  the  vendor  and  registered  in  his 
name,and  certificates  for  them  were  duly  issued  to  him. 
No  further  capital  beyond  the  75,000  shares  was  ever 
created.  No  notice  of  any  call  in  respect  of 
any  of  the  4,069  shares  had  ever  been  given. 
The  serious  question  then  arose  whether  Mr. 
Dawnay,  the  vendor,  was  not  liable  to  pay  in  eash 
for  the  4,069  for  which  he  subscribed  the  memorandum, 
there  being  nothing  to  show  that  those  shares  were 
identified  with  the  4,069   numbered  shares  specified  in 
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the  agreement.  Section  25  of  the  Companies  Act,1867 , 
requires  that  every  share  in  a  company  '*  shall  be 
deemed  and  taken  to  have  been  issued  and  to  be  held 
subject  to  the  payment  of  the  whole  amount  thereof  in 
cash,  mless  the  same  shall  have  been  otherwise  deter- 
mined by  a  contract  duly  made  in  writing,  and  filed 
with  the  Registrar  of  Joint  Stock  Companies  at  or 
before  the  issue  of  such  shares. ' '  By  section  1  of  the 
Companies  Act,  1898,  the  Court  is  empowered  to  grant 
relief  for  an  omission  to  file  a  sufficient  contract  under 
section  26  of  the  previous  Act,  where  the  omission  has 
been  * '  accidental  or  due  to  inadvertence '  *  ;  and 
accordingly  the  vendor  applied  by  motion  under  sec- 
tion 1  of  the  Act  of  1898  that  the  company  should, 
within  14  days  after  the  order  new  asked  for,  file  with 
the  Registrar  of  Joint  Stock  Companies  a  memorandum 
in  writing  in  the  form  scheduled  to  the  notice  of  motion, 
and  that  an  order  might  be  made  to  the  effect  that — 
the  Court  being  of  opinion  that  the  4,069  fully  paid-up 
shares,  mentioned  in  the  agreement  were  the  4,069 
shares  for  which  the  vendor  had  signed  the  memorandom 
of  association — on  the  filing  of  the  said  memorandum  in 
the  form  scheduled  within  the  time  aforesaid,  such 
memorandum  should,  in  relation  to  the  4,069  shares, 
operate  as  if  it  were  a  sufficient  contract  in  writing 
within  section  25  of  the  Act  of  1867,  and  had  been  duly 
filed  at  or  before  the  issue  of  such  shares.  The  scheduled 
form  of  memorandum  purported  to  state  that  the  4,069 
shares  numbered  in  the  agreement  were  the  4,069  shares 
for  which  the  vendor  had  signed  the  memorandum  of 
association,  and  had  been  issued  in  satisfaction  of  the 
£40,690,  part  of  the  consideration  agreed  tu  be  paid  to 
the  vendor.  An  affidavit  by  a  director  of  the  company 
agreed  with  the  vendor  in  saying  that  the  company 
never  contemplated  an  allotment  of  any  further  shares 
to  him,  and  never  made  any  call  in  respect  of  the  4,069 
shares  for  which  he  signed  the  memorandum  of  associa- 
tion, *'  considering  them  to  be  the  very  shares  agreed 
to  he  allotted  as  fully  paid  up  under  the  terms  of  the 
filed  agreement,  and  that  the  omission  to  file  a  sufficient 
agreement  with  the  memorandum  arose  from  in- 
advertence." It  appeared  that  the  company  was 
in  a  prosperous  condition  and  paying  large  dividends. 

Mr.  Bunting,  for  the  vendor,  relief  upon  **  In  re 
Whitehead  and  Brothers  (Limited)  "  ([1900]  1  Ch., 
804),  submitting  that  the  present  case  was  distinguish- 
able from  **  Dalton  Time  Lock  Company  v.  Dal  ton  *' 
(66  L.T.,  704)  and  *'  /»  re  F.  W.  Jarvis  and  Co. 
(Limited)  "  ([1899]  1  Ch.,  193). 

Mr.  Warrington,  Q.C. ,  and  Mr.  W.  Brinton  appeared 
for  the  company. 

At  the  conclusion  of  the  argument  on  the  21st  inst. 
his  Lordship  reserved  judgment. 

Mb.  Justice  Kekewich  said, — Judgment  was  reserved 
because  I  was  unwilling  to  depart  from  the  decision  of 
Mr.  Justice  Romer  in  **  In  re  F.  W.  Jarvis  and  Co. 
(Limited)  "  ([1899]  1  Ch.,  193)  or  to  adopt  that  of  Mr. 
Justice  Cozens- Hardy  in  '  *'  In  re  Whitehead  and 
Brothers  (Limited)  "  ([1900]  1  Ch.,  804)  without  further 
consideration.  Unless  the  distinctions  which  satisfied 
Mr.  Justice  Cozens-Hardy  in  the  latter  case,  and  which 
were  also  urged  here,  are  sufficient,  thib  cage  most  be 
governed  by  the  decision  of  Mr.  Justice  Romer,  which 
is  directly  in  point.  The  case  before  him  was  like  this 
one.  It  was  one  in  which  a  vendor  had  signed  the 
memorandum  of  association  for  a  number  of  shares  in 
precisely  the  same  way  as  in  the  present  case,  in  con- 
sideration of  the  issue  of  which  as  fully  paid  up  he  con- 
tracted after  the  incorporation  of  the  company  to  sell  his 
property  ;  and  there,  as  here,  the  vendor's  shares  were 
protected  by  a  registered  agreement,  and  the  question 
arose  respecting  the  same  number  of  shares  for 
which  the  memorandam  of  association  was  signed. 
The    report     states     ([1899]    1      Ch.,      194)     that 


there  was  evidence  that  the  shares  for  which 
the  vendor  signed  the  memorandum  of  association 
were  the  same  as  those  issuable  to  him  under  the 
agreement  ;  but  the  learned  Judge  did  not  consider  the 
evidence  as  sufficient,  and  indeed  says,  on  page  189, 
that  the  two  lots  of  shares  could  not  be  identified. 
He  held  that  the  case  was  not  one  contemplated  by  the 
Act  of  1898  ;  but,  more  than  that,  he  considered  it  on 
its  merits,  and  though  deeming  it  a  case  of  great  hard- 
ship and  expressing  his  regret  that  he  could  not  help 
the  applicant,  he  determined,  for  the  reasons  set  out 
in  his  judgment,  that  the  application  ought  not  to  be 
granted.  BIr.  Justice  Cozens-Hardy  came  to  a  different 
conclusion  in  * '  /n  reWhitehead  and  Brothers  (Limited).  ** 
He  held  that  case  to  be  distinguishable  from  that  de- 
cided by  Mr.  Justice  Romer.  The  only  distinction 
noticed  in  his  judgment  .is  that  there  was  no 
difficulty  in  identifying  the  shares  registered  in 
the  name  of  the  vendor  as  being  the  same  shares 
as  those  subscribed  for  by  him  on  the  memoran- 
dum. I  cannot  myself  see  from  ^the  report  that 
he  had  any  better  evidence  of  identity  than  was  before 
Mr.  Justice  Romer  ;  but  perhaps  there  was  some  which 
has  escaped  my  notice  or  is  not  expressly  mentioned  in 
the  report.  Ihe  other  distinction  urged  in  argument, 
but  not  referred  to  by  the  learned  Judge,  was  that,  in 
the  case  before  Mr.  Justice  Romer,  there  were  shares 
not  taken  up  more  than  sufficient  to  provide  for  the 
double  allotment,  whereas  in  **  In  re  Whitehead  and 
Brothers  (Limited)  "  all  the  shares  had  been  issued.  I 
do  not  say  that  this  is  not  a  fact  worth  consideration, 
and  it  is  undoubtedly  present  here  ;  but  I  do 
not  think  it  sufficient,  standing  alone,  to  induce  me 
to  distinguish  a  case  similar  in  other  respects  from 
*•  In  re  F.  W.  Jarvis  and  Co.  (Limited)."  As  regards 
the  other  distinction  which  I  have  eommented  upon 
in  connexion  with  the  case  before  Mr.  Justice  Cozens- 
Hardy,  I  need  only  say  that  I  have  ro  more  con- 
vincing evidenee  than  was  before  Mr.  Justice  Romer, 
and  that  it  seems  to  me — as  it  seemed  to  him — insuffi- 
cient. Besides  these  distinctions  there  is  a  fact  peculiar 
to  this  case  which  deserves  separate  notice,  because 
much  was  made  of  it  in  argument.  The  applicant  sub- 
scribed the  memorandum  of  association  not  only  for  the 
same  number  of  shares  as  that  for  which  he  agreed  to 
accept  in  payment  of  purchase-money,  but  also,  and 
separately,  for  200  shares  for  which  he  admits  he  is 
liable  to  pay.  The  argument  I  imderstand  to  be  this — 
that  this  is  evidence  of  two  classes  of  shares  subscribed 
for,  and  that  one  of  them  is  identical  with  the  other, 
being  undonbtedly  distinct  from  the  vendor's  shares. 
To  my  mini  the  observations  of  Mr.  Justice  Romer  are 
equally  applicable  to  both,  and  the  fact,  peculiar 
though  it  be,  does  not  assist  the  applicant.  Under 
these  circumstances  I  must  follow  Mr.  Justice 
Romer 's  decision  and  refuse  the  application.  It  is  as 
well  to  add  that  I. do  this]  not  so  much  because  I  am 
bound  by  the  case  of  **  In  re  F.  W.  Jarvis  and  Co. 
(Limited),' '  as  because  it  approves  itself  to  my  judg- 
ment and  I  ought  not  readily  to  adopt  distinctions  from 
it.  As  stated  by  that  learned  Judge  at  the  conclusion 
of  his  judgment,  my  order  will  not  prejudice  any  ques- 
tion that  may  hereafter  arise  between  the  applicant  and 
the  Court  as  to  whether,  under  the  circumstances,  he  is 
or  is  not  bound  to  take  other  shares  under  the  memo- 
randum of  association  ;  but,  seeing  the  importance  of 
the  case,  the  considerable  amount  involved,  and  the 
public  inconvenience  of  a  difference  of  opinion  between 
Judges  on  such  a  question,  I  venture  to  hope  that  my 
conclusion  will  be  submitted  to  review  in  the  Court  of 
Appeal. 

His  LOBDSHIF   accordingly   refused   the   application, 
but  made  no  order  as  to  costs. 

[Solicttor9— Butlett  and  Co.] 
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Court  of  Appeal  (A.  L.  Smith,  Vaoghanl  1900. 

Williams,  and  Romer,  L.JJ.)  j      Jane  30. 

GBOSSnXLD  AND  SONS  V.  TANIAN.* 

Master  and  Servant — Master's  liability  to  ser- 
vant— Workmen's  Compensation  Act,  1897, 
Sched.  I.,  para.  12 — Award — Application  to 
review. 

An  award  cannot,  by  an  application  to  review 
nnder  i>ara.  12  of  Sched.  I.,  be  impeached  on  the 
gronnd  that  facta  were  taken  as  admitted  at  the 
hearing  w'hlch  ought  to  have  been  contested. 


This  was  an  appeal  from  the  refusal  of  the  Judge  of 
the  Warrington  County  Court  to  review  an  award  made 
IB  an  arbitration  nnder  the  Workmen's  Compensation 
Act,  1897.  The  applicant  for  compensation,  Patrick 
Taaian,  was  a  labourer  in  the  employment  of  Messrs. 
Crossfield  and  Sons,  and  in  the  course  of  his  employ- 
mant  he  met  with  an  accident  which  resulted  in  the 
loss  of  his  right  eye.  The  applicant  duly  filed  a  re- 
quest for  arbitration,  and  in  the  particulars  annexed  to 
the  request  he  stated  that  his  weekly  wages  before  the 
accident  were  SOs.,  and  that  at  the  time  of  filing  the 
request  he  was  earning  wages  at  the  rate  of  17s.  Id.  a 
week.  The  employers  filed  an  answer,  in  which  they 
stated  that  the  applicant  *s  weekly  wages  before  the 
accident  were  not  SOs.,  but  19s.  lOJd.  This  answer^ 
however,  was  only  filed  two  days  before  the  hearing  of 
the  arbitration,  whereas  Rule  17  of  the  Workmen's 
Compensation  Rules,  1898,  requires  that  the  respon- 
dent's answer  shall  be  filed  "  five  clear  days  at  least 
before  the  day  fixed  for  proceeding  with  the  arbitra- 
tion." At  the  hearing  the  County  Court  Judge,  finding 
that  the  employers*  answer  was  out  of  time,  considered 
himself  bound  to  accept  the  applicant's  statement  con- 
tained in  the  particulars,  and  he  made  an  award  in  the 
applicant's  favour  for  a  weekly  payment  of  12s.  6d. 
The  award  was  made  in  August,  1899.  In  March, 
1900,  the  employers  applied  to  the  County  Court 
Judge,  under  paragraph  12  of  Schedule  I.  to  the  Work- 
men's Compensation  Act,  asking  that  the  weekly  pay- 
ment might  be  reviewed.  l*he  County  Court  Judge 
declined  to  accede  to  the  application.  The  employers 
appealed.  It  was  not  suggested  on  their  behalf  that  any 
change  had  taken  place  in  the  circumstances  of  the  case 
between  the  making  of  the  award  and  the  application 
for  a  review,  but  it  was  contended  that,  on  the  true 
eonstniction  of  paragraph  12  of  Schedule  1.,  it  was 
open  to  either  party  at  any  time  to  apply  for  a  renew 
of  the  weekly  payment.  Paragraph  12  is  as  follows  :— 
*'  Any  weekly  payment  may  be  reviewed  at  the  request 
either  of  the  employer  or  of  the  workman,  and  on  such 
review  may  be  ended,  diminished,  or  increased,  subject 
to  the  maximum  above  provided,  and  the  amount  of 
payment  shall,  in  default  of  agreement,  be  settled  by 
arbitration  under  this  Act." 

Mr.  Arthur  Powell  appeared  for  the  employers,  Mr. 
W.  D.  Benson  for  the  workman. 

The  CoiTRT,  without  calling  upon  counsel  for  the 
workman,  dismissed  the  appeal,  Lord  Justice  Vaughan 
Williams  doubting. 

Lord  Justice  A.  L.  Smith  said  that  what  they  had 
to  consider  was  the  true  meaning  of  paragraph  12  of  the 
first  Schedule  to  the  Workmen's  Compensation  Act. 
The  question  was  whether  employers  could  apply  under 
that  paragraph  for  a  review  of  a  weekly  payment  where 
the  circumstances,  which  existed  at  the  time  of  the 
making  of  the  award,  had  not  in  any  way  altered  at  the 
time  of  making  the  application  for  a  review.  An  award 
bad  been  made  in  this  case  by  the   County  Court  Judge, 

*S0partad  br  F.  O.  BtJcxsm.  Ssq..  B«rrist«r«t-Lsw. 


who  had  before  him  the  statement  of  the  workman  that 
his  weekly  wages  before  the  accident  were  308.  The 
employers  desired  to  show  that  the  workman's  wages 
had  been  198.  10 ^d.  But  the  County  Court  Judge  held 
that,  as  the  employers  had  not  filed  their  answer  five 
days  before  the  hearing,  in  accordance  with  the  rules, 
they  were  out  of  order,  and  it  was  not  open  to  them  to 
take  this  point,  and  he  therefore  made  an  award  on  the 
basis  of  the  workman's  statement.  The  award  was  made 
in  August,  1899.  It  was  clear  that  the  County  Court 
Judge  had  not  made  any  mistake  in  dealing  with  the 
case  as  he  had  done,  neither  was  any  appeal  brought 
against  the  award.  But  in  March,  1900,  the 
employers  applied  under  paragraph  12  of  Schedule 
I.  for  a  review  of  the  weekly  payment  which 
the  County  Court  Judge  had  awarded.  The 
question  arose.  What  change  had  taken  place  in  the 
circmnstances  of  the  case  since  the  making  of  the 
awartl.  The  answer  was  that  no  change  whatever  had 
taken  place.  The  point  which  the  employers  really 
wished  to  raise  was  that  the  award  was  wrong,  because 
the  County  Court  Judge  ought  to  have  found  that  th« 
workman's  wages  before  the  accident  were  19b.  lOAd. 
But  could  the  employers  in  an  application  under 
paragraph  12  show  that  the  award  was  wrong  ?  In  his 
opinion  they  could  not.  Paragraph  12  wss  passed 
alio  intuitu  altogether.  It  contemplated  that  an  injured 
workman  might  get  well,  or,  at  any  rate,  he  might  get 
better,  or  he  might  get  worse.  And  accordingly  it 
enacted  that  any  weekly  payment— not  any  award — 
might  be  reviewed  at  the  request  either  of  the  employer 
or  of  the  workman,  and  on  such  review  might  be  ended 
— that  was  to  say,  if  the  workman  got  well>-or 
diminished  if  he  got  better,  or  increased  if  he  got 
worse.  He  thought  that  the  decision  of  the  County 
Court  Judge  refusing  to  review  the  weekly  payment  was 
right,  and  that  the  appeal  ought  to  be  dismissed. 

Lord  Justicb  Vaughan  Wellxams  said  he  agreed 
that  it  would  be  manifestly  unfortunate  if  paragraph  12 
of  Schedule  I.  of  the  Workmen's  Compensation  Act 
could  be  used  for  the  purpose  of  appealing  against  any 
award  which  one  party  or  the  other  did  not  like.  He 
felt  sure  that  the  Legislature  did  not  intend  this  enact- 
ment to  be  used  for  such  purpose.  But  though  he  felt 
this,  on  the  other  hand  he  knew  no  duty  of  the  Court 
which  it  was  more  diflBcult  to  exercise,  or  which,  in  his 
opinion,  ought  to  be  more  sparingly  exercised,  than 
what  he  might  call  the  power  of  interlinear  legislation, 
that  was  to  say,  of  introducing  into  an  Act  of  Parlia- 
ment words  which  were  not  there.  What  were  the 
words  of  this  enactment  ?  **  Any  weekly  payment  may 
be  reviewed  at  the  request  either  of  the  employer  or  of 
the  workman,  and  on  sudi  review  may  be  ended, 
diminished,  or  increased,  subject  to  the  maximum  above 
provided."  It  was  suggested  that  in  the  exercise  of 
the  powers  which  the  Court  had  of  interlinear  legisla- 
tion they  should  read  in  the  words  **  if  the  circum- 
stances are  changed.*'  He  could  not  feel  that  there  was 
any  necessity  for  introducing  those  words  into  the 
enactment.  But  whether  that  were  so  or  not,  it  seemed 
to  him  that  t^e  employers  now  proposed  to  show  the 
existence  of  circumstances  which  were  different  from  the 
circumstances  which  were  before  the  County  Court 
Judge  on  the  original  hearing.  It  was  said  that  they 
could  not  do  that,  because  they  were  estopped  by  the 
previous  awanl.  He  was  not  sure  that  that  was  so.  In 
the  first  place,  an  award  was  not  a  judgment  so  as  to 
operate  technically  as  an  estoppel.  And,  in  the  second 
place,  if  abstract  justice  required  them  to  say  whether 
there  ought  not  to  be  an  estoppel,  he  could  not  help 
seeing  that  this  was  a  case  in  which  the  question  of 
amount  had  never  been  determined  on  the  merits  at  all. 
It  might  be  thai  the  result  was  thai  there  was  an 
estoppel,   bni  be  could  not  feel  sure.    At  any  rate,  he 
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hesitated  to  read  into  the  Act  words  which  were  not 
there. 

Lord  Justicb  Rombb  said  that  this  was  an  attempt 
to  re-open  an  arbitration  and  impeach  an  original  award 
on  the  ground  that  facts  were  admitted  at  the  hearing 
which  should  have  been  contested.  This  was  done  under 
cover  of  an  application  made  under  paragraph  12  of 
Schedule  I.  to  the  Workmen's  Compensation  Act.  In 
his  opinion  that  paragraph  was  directed  to  another 
purpose,  and  was  not  intended  to  enable  an  award  to 
be  impeached  on  any  such  ground.  He  thought  that  it 
applied  to  cases  in  which  some  change  in  the  circum- 
stances had  taken  place  since  the  date  of  the  award. 
Here  there  had  been  no  such  change,  no  new  fact  had 
intervened.  It  seemed  to  him  that,  if  the  appeal  were 
allowed,  it  would  lead  to  great  abuse.  Whenever  a 
party  was  dissatisfied  with  an  award,  he  could  keep  on 
having  fresh  arbitrations  until  he  obtained  an  award  in 
his  favour. 

[Solicitors— W.  Hurd  and  Son,  for  the  employers  ; 
Cunliffes  and  Davenport,  agents  for  Davies  and  For- 
ahaw,  Warrington.] 
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THE  QUBKN  V.  0LLI9.* 


'  Criminal    Law — Eridence — Admissibi  1  ity — False 
pretences. 

On  a  trial  for  obtaining  money  by  false  pre- 
tences evidence  as  to  other  similar  transactions 
on  the  part  of  the  prisoner  tending  to  show  a 
course  of  conduct  is  not  rendered  inadmissible 
by  reason  of  the  fact  that  he  has  been  tried  and 
acquitted  in  respect  of  such  other  transactions. 


This  case  was  argued  before  five  Judges  on  March  17 
last,  and  subsequently  before  the  Court  as  at  present 
constituted  on  May  5,  when  judgment  was  reserved. 
A  report  of  the  arguments  will  bo  found  in  Tht  Timei 
of  March  17  and  May  7. 

The  case  was  one  stated  by  the  Recorder  of  Bath  for  the 
opinion  of  the  Court  of  Crown  Cases  Reserved,  and  raised 
an  important  question  as  to  the  admissibility  of  certain 
evidence.  The  defendant,  Thomas  Edwin  Ollis,  was 
tried  at  the  quarter  sessions  for  the  city  and  borough  of 
Bath  held  on  October  13,  1899,  on  an  indictment 
charging  him  with  obtaining  from  Mr.  H.  F.  Ramsey  a 
cheque  for  £3  by  falsely  pretending  that  a  cheque  for 
£5  drawn  by  himself  on  the  Birkbeck  Bank  in  favour  of 
Mr.  Ramsey  was  a  good"  and  genuine  order  for  the  pay- 
ment of  £5.  Mr.  Ramsey  gave  evidence  on  behalf  of 
the  prosecution  to  the  effect  that  the  defendant  on 
July  1,  1899,  borrowed  £2  from  the  witness  ;  that  on 
Ihe  following  Wednesday  (July  6)  he  gave  the  witness  the 
cheque  for  £5,  and  the  witness,  believing  the  cheque  to 
be  a  good  one,  gave  in  exchange  his  own  cheque  on  the 
London  City  and  Midland  Bank  for  £3  ;  that  on  pre- 
sentation the  defendant's  cheque  was  returned  marked 
N-8  ;  and  that  when  the  witness  took  it  to  the 
defendant  the  latter  expressed  surprise,  saying  some- 
thing about  expecting  money  to  have  been  paid  in  by 
some  solicitors,  and  wrote  out  another  cheque,  which 
was  returned  similarly  marked.  Other  evidence  was 
given,  which  was  to  the  effect  that  the  defendant  had 
an  account  at  the  Birkbeck  Bank,  but  that  the  balance 
to  his  credit  on  July  5  was   only    3s.  lOd. ,  and  that  no 
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money  had  been  paid  into  the  ^uKsount  since  March, 
1896  ;  that  he  was  an  undischarged  bankrupt  ;  and 
that  £183  would  be  due  to  the  defendant  as  commission 
upon  the  sale  of  an  hotel,  but  that  the  hotel  had  not 
been  sold.  The  defen  dant  was  acquitted  on  this  indict- 
ment. He  was  tried  on  the  following  day  on  another 
indictment  charging  him  with  three  similar  offences — 
namely,  that  on  July  6,  1899,  he  obtained  10s.  from 
Mrs.  B.  L.  Rawlings  by  falsely  pretending  that  a  cheque* 
for  £3  16s.  6d.  drawn  by  him  on  the  Birkbeck  Bank 
was  good,  and  that  on  June  24,  1899,  and  on  June  26, 
1899,  be  obtained  the  sums  of  £1  10s.  and  £2  respec- 
tively by  falsely  pretending  that  cheques  for  £1  10s. 
and  £2  respectively  were  good.  The  evidence  given  by 
Mr.  Ramsey  in  the  trial  of  the  former  indictment  was 
tendered  by  the  prosecution,  but  was  rejected  by  the 
Recorder  on  the  gi-ound  that  it  would  be  unfair  to  the 
defendant  to  admit  it.  The  jury,  being  unable  to 
agree,  were  discharged,  and  the  defendant  was  tried 
again  on  the  same  indictment  at  the  following  quarter 
sessions,  held  on  January  8  of  this  year.  The  evidence 
of  Mr.  Ramsey  was  again  tendered  and  pressed  upon  th& 
Court,  and  was  this  time  admitted  and  the  defendant 
was  convicted.  But  the  Recorder  reserved  the  question> 
whether  the  evidence  of  Mr.  Ramsey  was  properly 
admitted  for  the  consideration  of  this  Court. 

Mr.  J.  Harris  Stone  and  Mr.  W.  T.  Lawrence 
appeared  for  the  defendant  ;  and  Sir  Sherston  Baker 
for  the  prosecution. 

The  LoBD  Chief  Justice,  in  delivering  judgment, 
said  that  the  question  here  arose  upon  a  case  stated  by  the 
learned  Recorder  of  Bath,  before  whom  the  accused  was- 
indicted  for  obtaining  sums  of  money  by  false  represen- 
tations, by  means  of  worthless  cheques.  The  toial  of 
the  first  of  these  charges  took  place  on  October  13, 1899. 
It  appeared  that  on  July  1,  1899,  Ramsey  lent  the 
accused  £2  and  on  the  5th  asked  him  to  return  it.  The 
accused  then  wrote  out  a  cheque  for  £5  and  asked 
Ramsey  to  cash  it,  and  Ramsey,  believing  it  to  be  all 
right,  gave  him  his  cheque  for  £3.  The  cheque  for  £& 
was  dishoBoured.  In  May,  1899,  the  accused  had  been 
adjudicated  bankrupt.  He  had  kept  an  account  at  the  Birk- 
beck Bank,but  that  account  had  been  dead,  although  not 
closed,  since  March  31,  1896,  nothing  having  been  paid 
in  or  drawn  ont,  and  on  July  5,  1899,  his  balance  there 
was  3s.  lOd.  At  the  trial  the  accused  said  that  he  expected 
money  to  be  paid  into  his  banking  account  by  a  firm  of 
solicitors.  A  member  of  the  firm  stated  that  the  accosed 
would  have  been  entitled  to  some  £183  commission  on. 
the  sale  of  some  property,  but  that  the  sale  had  not 
taken  place.  The  accused  was  acquitted  upon  this  par- 
ticular charge.  His  acquittal  may  have  proceeded  upoa 
the  ground  that  the  representation  was  not  fraudulently 
made  ;  or, if  fraudulently  made, that  the  prosecutor  had  not 
been  induced  by  that  fraud  to  part  with  his  moeey.  On 
the  following  day,  October  14,  the  accused  was  again 
put  upon  his  trial  upon  an  indictment  containing  three 
distinct  charges  in  three  several  counts,  all  for  obtaining 
money  by  means  of  worthless  cheques  on  the  Birkbeck 
Bank— that  is  to  say,  on  July  6  he  obtained  £3  15s.  6d. 
from  Bertha  Lucy  Rawlings,  on  June  24  £1  10s. 
from  W.  H.  Morris,  and  on  June  26  a  farther 
■nm  of  £2  from  Morris.  The  jury  wete  unable 
to  agree  upon  their  verdict,  and  the  accused  was 
again  put  upon  his  trial  upon  this  indictment 
containing  the  three  charges  at  the  quarter  sessions 
held  in  January,  1900.  At  this  trial  counsel  for  the  - 
prosecution  pressed  the  Recorder  to  admit  evidence  of 
the  fraud  practised  on  Ramsey  as  relevant  to  the  charges 
then  before  him  and  as  negativing  any  reasonable  belief 
on  the  part  of  the  accused  that  there  was  money  at  the 
bank  to  meet  these  other  cheques  or  any  of  them.  The 
evidence   was,   after  discussion,  admitted  ;  and  Ramsey 
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made  precisely  tbe  same  statement  he  had  made  before 
upon  the  trial  of  the  first  indictment  when  the  accused 
was  acquitted.  The  only  point  for  their  present 
determination  was  whether  that  evidence  was 
inadmissible  by  reason  of  the  fact  that  it  was 
given  on  a  former  trial  on  a  charge  of  which 
he  was  acquitted.  We  all  agree  the  evidence  was 
not  inadmissible  on  the  grounds  suggested  in  tbe 
oase.  It  was  clear  that  there  was  no  estoppel  ; 
and  tbe  negativing  by  the  jury  of  the  charge  of 
fraud  on  the  first  occasion  did  not  create  an  estoppel  ; 
nor  was  there  any  question  arising  upon  the  maxim 
Nemo  debet  bis  puniri  pro  uno  delicto.  The  evidence 
was  not  less  admissible  because  it  tended  to  show  the 
aofused  wss,  in  fact,  guilty  of  tbe  former  charge.  The 
point  was,  was  it  relevant  in  support  of  the  three 
subsequent  charges  ?  In  the  opinion  of  the  majority 
of  the  Court,  and  in  his  Lordship's  own  opinion,  it 
was  relevant  as  showing  a  course  of  conduct  on  the 
part  of  the  accused  and  a  belief  on  his  part  that 
the  cheques  would  not  be  met.  The  accused  gave 
cheques  on  June  24  and  26  which  were  dishonoured,  and, 
finally,  a  further  dishonoured  cheque  on  July  6,  all  three 
cheques  having  been  drawn  on  the  same  bank  as  the 
first  dishonoured  cheque  was  drawn  upon.  It  was 
impossible  to  say  that  all  these  facts  were  not  relevant 
as  showing  an  intention  to  defraud.  The  fact  of  the 
dishonour  of  the  first  cheque  might,  and  perhaps  ought 
to,  have  been  capable  of  explanation,  but  it  was 
impossible  to  say  that  it  was  not  relevant.  He  (the 
Lord  Chief  Justice)  had  had  the  benefit  of  reading  his 
brother  Bruce 's  judgment,  and  had  done  so  with  great 
respect,  as  it  differed  in  some  respects  from  his  own, 
and  it  appeared  to  him  to  go  rather  to  the  weight  than 
to  the  admissibility  of  the  evidence.  In  his  opinion 
the  conviction  must  be  affirmed  and  the  matter 
remitted  to  the  learned  Recorder  to  be  dealt  with  by 
him  in  his  discretion.  His  Lordship  added  that  Mr. 
Justice  Mathew  concurred  in  the  above  judgment. 

Mb.  Justicb  Gbantham  said  he  would  confine  his 
remarks  to  what  seemed  to  him  to  be  the  only  legal 
question  for  their  determination,  and  the  only  one 
argued  before  them.  Whether  or  not  evidence  given 
against  a  prisoner  on  one  charge  on  which  he  had  been 
acquitted  can  be  afterwards  used  against  him  on 
another  charge,  not  for  the  purpose  of  again  attempt- 
ing to  get  him  convicted  of  the  offence  of  which  he  has 
been  acquitted,  but  merely  to  prove  guilt  in  his  conduct 
on  the  second  charge  by  reason  of  his  conduct  in  the 
first  case.  In  other  words,  to  negative  the  suggestion 
of  the  innocency  of  his  conduct  in  the  matter  which 
was  the  subject  of  the  second  charge  by  giving 
evidence  of  facts  previously  given  on  the  first  charge 
which  disprove  his  suggestion  of  an  innocent  mind,  and 
an  innocent  action,  in  the  second  case.  Having 
compared  the  present  case  to  that  of  a  man  uttering 
base  coin,  his  Lordship  said  that  the  objection  to  the 
admissibility  of  the  evidence  had  arisen,  he  thought, 
from  an  entire  misapprehension  of  the  principle 
Nemo  debet  bi$  puniri  pro  uno  delicto.  That  funda- 
mental maxim  of  our  criminal  law  meant  that  a  man 
should  not  twice  be  put  in  peril  for  the  same  offence 
after  a  verdict  had  been  returned  by  the  jury,  where 
the  verdict  had  been  given,  it  must  be  remembered, 
on  a  good  indictment  on  which  the  prisoner  could 
be  legally  convicted.  How  could  it  be  said  that 
this  was  the  same  offence  as  that  on  which  he  was 
acquitted  P  His  Lordship  referred  to  the  cases  of 
*•  Reg.  V.  Westwood  *'  (4  C.  and  P.,  547)  and  **  Rex. 
V.  Birchenough  "  (1  Moody's  Crown  Cases,  477),  as 
supporting  his  view,  and  said  the  real  test  was,  was 
the  first  charge  the  same  as  that  on  which  the  prisoner 
was  being  charged  again,  or  was  the  evidence  necessary 
to  support  the  second   indictment   sufllcient  to  prove  a 


legal  conviction  on  the  first.  If  not,  the  evidence  on 
the  first  charge  could  be  used  again  because  it  was 
being  used  in  a  different  case  and  on  a  different  charge. 
For  these  reasons,  in  his  judgment,  their  answer  must 
be  yes,  the  evidence  was  admissible. 

The  Lord  Chibf  Justice   then  read  the  judgment  of 
Mr.    Justice     Wright   who,    after     stating   the   facts, 
said   the   first   question   argued   was   whether   on    the 
trial  of  the   indictment  for  obtaining  money  by  a  false 
pretence   from    Rawlings   and   Morris  on  June  24  and 
26,  and  July  6,  evidence    was   relevant    which  was  ad- 
mitted to  show  that  on   July  5  and  6,  the  prisoner  was 
endeavouring   by  an  exactly   similar  pretence  to  obtain 
money  from   Ramsey.    He   thought  tiie  question   must 
be   answered   affirmatively.     The   evidence   tended   to 
show  that  the  conduct   of   the   prisoner   in     tendering 
drafts  on  a  bank  at   which   he   had   no  living    aoeount 
was  not    inadvertent   or    accidental,  but   was  part  of  a 
systematic  fraud  extending    over   a  period  immediately 
preceding  and  following  the  date  of  tiie  offenee  charged, 
and   the   case    in   that   respect   seemed    to   him  to  be 
governed    by    ••  Reg.    v.    Francis  **    (L.R.,    2    C.C, 
128)  and    •'  Reg.  v.    Rhodes  "    ([1899]  1   Q.B.,  77). 
The  real    question   was   whether  this  relevant  evidence 
of  the   false   pretence   on   July   6  and  6  ought  to  have 
been  excluded   on   the   ground   that  it  was  part  fif  the 
evidence  given  for  the   prosecution   at   the  former  trial 
at  which  the  prisoner   was   acquitted.    He  thought  the 
objection  as  to   the   admissibility   of  the   evidence  was 
rightly   overruled,  because   it    was  not  shown  that  the 
jury   at   the   first   trial   negatived   the   making  or  the 
fraudulent  character  of  the  pretence  charge  at  that  trial. 
The  pffence  charged    was   not  alone  the  making  of  that 
false  pretence, but  was  the  making  of  it   and  the  obtain- 
ing of  the  then  prosecutor's  money  by  means  of  it.  Tbe 
only  possible   ground   of   objection   to  the  reception  of 
the  evidence,  assuming  it   to  be  relevant,  seemed  to  be 
that  there  was  an  estoppel  of  record  or  quasi  of  reoord. 
An    objection    in     the     nature     of     autrefoia     ticquit 
could  not,  of  course,  be  maintained,  because   on   either 
indictment  the  prisoner   could   not  have   been  convicted 
of  the  offences  or  any  of   them   which   were   alleged  in 
tbe  other  indictment.    Nor   could   there  be  an  estoppel 
of  record   or  quasi    of   reoord   unless   it   appeared    by 
record  of  itself,  or  as  explained  by  proper  evidence, that 
the  same  point   was   determined  in  the  first  trial  which 
was  in  issue    in   the   second  trial.    But  in  this  case  the 
reoord  of   the  first   trial   would    show   no    more  than  a 
general  verdict  of  not  guilty.     It   would  not  show,  nor 
would  evidence  be  admissible  to  show,  whether  the  jury 
acquitted    on   the   ground    that    in    their    opinion   the 
pretence  was  not  false,  or  on   the   ground   that  though 
false  it  was  not   fraudulently   made,  or   on  the  ground 
that  the   money    was  not   thereby   obtained  from   the 
prosecutor.  The  use  at  the  subsequent  trial  of  Ramsey's 
evidence  was  not  an   attempt  to  re-open  the  question  of 
the  prisoner's   innocence   of   the  charge   on    which   he 
had  been   acquitted,  or    to    defeat   the   immediate  and 
direct  object  of   the   former   acquittal    of  that  charge. 
He  therefore  agreed   with   the   majority   of   the   Court 
that  the  conviction  should  be  affirmed. 

Mb.  Justice  B&ucb,  in  delivering  judgment  dissent- 
ing from  the  majority  of  the  Court,  said  that  the  real 
question  for  the  jury  on  each  of  the  counts  which 
alleged  a  separate  offence  was  whether  the  prisoner,  at 
the  time  he  passed  the  cheques  in  the  counts  mentioned, 
believed  that  the  facts  were  such  that  the  cheques  would 
be  met.  They  were  not  told  in  the  case  what  waa  the 
nature  of  the  evidence  in  support  of  any  of  the  charges 
in  the  indictment,  save  that  they  were  told  that  a 
witness,  Harold  F.  Ramsey,  gave  the  same  evidence  be 
had  given  on  the  trial  of  the  prisoner  on  a  former 
indictment.  The  question  was  whether  such  evidence 
was  admissible,  and  it  became  a  little  difficult  to  decide 
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that  question  without  knowing  what  was  the  direct 
evidence  offered  in  support  of  the  charges  upon  which 
the  prisoner  was  conricted  and  what  was  the  nature 
of  the  defence  raised.  But  it  appeared  to  him  that 
enough  was  stated  to  show  that  the  evidence  of  Harold 
F.  Ramsey  was  not  admissible  on  the  trial  of  the 
prisoner  on  the  indictment  on  which  he  was  convicted. 
They  might  assume  that  the  three  cheques  mentioned 
in  the  second  indictment  were  all  passed  on  the  dates 
mentioned  in  the  indictment  and  were  all  dishonoured, 
and,  further,  that  the  defence  on  the  second  indictment 
was  the  same  as  on  the  first — namely,  that  the  prisoner 
at  the  time  when  each  cheque  was  passed  believed  that 
the  cheque  would  be  metw  That  would  depend  on  the 
knowledge  or  belief  of  the  prisoner  as  to  the  state  of 
his  banking  account  on  the  days  in  question.  The 
question  they  were  asked  to  consider  was  whether  the 
statements  of  Ramsey,  with  reference  to  the  issuing  by 
the  prisoner  to  him  of  a  cheque  on  July  5,  were  rele- 
vant to  the  question  aftecting  the  prisoner's  knowledge 
of  the  state  of  his  banking  account  on  June  24  and  26 
and  July  5.  He  did  not  think  that  the  transactions  of 
July  5  could  reasonably  be  considered  to  have  any  bear- 
ing upon  the  prisoner's  knowledge  or  belief  as  to  the 
•tate  of  his  banking  account  on  June  24  and  26.  They 
certainly  had  no  direct  bearing  on  these  questions,  and 
if  they  were  admissible,  they  were  so  admissible  on  the 
ground  that  they  fell  within  the  rule  which  allowed  in 
some  cases  evidence  to  be  given  of  facts  distinct  from, 
but  similar  to,  the  facts  on  which  a  charge  was  based. 
It  was  important  to  bear  in  mind  that  this  rule  did  not 
render  it  competent  for  the  prosecution  to  adduce 
evidence  tending  to  show  that  the  accused  had 
been  guilty  of  criminal  acts  other  than  those 
covered  by  the  indictment  on  which  he  stood 
cbargecl  for  the  purpose  of  leading  to  the  con- 
clusion that  the  accused  was  a  person  likely  from  his 
criminal  conduct  or  character  to  have  committed  the 
offence  for  which  he  was  being  charged.  His  Lordship 
referred  to  the  cases  of  '*  Reg.  v.  Oddy  *'  (2  Den. 
CO.,  265)  and  **  Reg.  v.  Holt  '»  (Bell's  CO.,  280)  as 
illustrating  this  principle.  He  did  not  see  how  this 
latter  case  could  be  distinguished  from  the  present.  A 
line  of  cases  had  established  the  rule  that  when  it 
becomes  material  to  establish  that  an  act  charged  in 
the  indictment,  and  proved  to  have  been  done,  was 
intentional  and  not  accidental,  evidence  was  admisHible 
of  similar  acts  done  by  the  same  person,  having  no 
direct  bearing  upon,  or  connexion  with,  the  acts 
diarged  in  the  indictment  save  that  the  acts  were 
similar  and  done  by  the  same  person.  This  rule  was 
sometimes  stated,  he  thought  inaccurately,  to  be  a  rule 
which  admitted  indirect  evidence  of  this  class  to  prove 
ipulty  knowledge.  He  believed  the  evidence  was 
admissible  under  this  rule  only  on  the  ground  that  it 
tended  to  negative  mistake  or  accident.  His  Lordship 
proceeded  to  give  illustrations  of  this  rule  and  referred 
to  the  language  of  Chief  Justice  Lord  Coleridge  in 
*•  Regma  v.  Francis  "  (L.R.,  2  C.C.,  p.  181),  cited 
with  approval  by  Chief  Justice  Lord  Russell  in  *'  Reg. 
T.  Rhodes  "  ([1899]  1  Q.B.,  77).  In  the  present 
case  there  was  no  question  of  accident  or  mistake,  the 
question  was  knowledge  or  no  knowledge  of  the  state 
of  the  banker's  account,  or  of  circumstances  raising  a 
belief  in  the  mind  of  the  prisoner  respecting  the  state 
of  his  banker's  account.  Although  there  was  a  super- 
ficial resemblance  between  the  act  of  pretending  that  a 
false  coin  was  a  genuine  one  and  the  act  of  pretending 
that  a  cheque  was  a  valid  cheque  when  it  was  not, 
there  is  a  distinction  between  the  two  cases.  The 
character  of  a  coin  is  inherent  in  it  and  does  not  depend 
upon  external  circumstances,  but  in  the  case  of  a 
cheque,  which  was  a  genuine  cheque  (that  is,  signed  by 
the  person    by   whom   it   purported   to  be  signed),  the 


validity  of  the  cheque  depended  upon  the  state  of  tho- 
banker's  account,  and  upon  arrangements  made  between 
the  customer  and  the  banker,  which  might  vary  from 
day  to  day  and  were  in  no  way  inherent  in  the  cheque. 
The  act  of  pretending  that  a  genuine  cheque  is  a  valid 
one  is  in  substance  a  pretence  that  circumstances  exist 
at  the  time  of  the  passing  of  the  cheque  which  justify 
a  belief  that  the  cheque  will  be  met.  Such 
circumstances  might  exist  on  one  day  and  not 
on  another,  and  the  fact  that  such  circumstances  exist 
or  do  not  exist  un  une  day  have  no  necessary  cun- 
nexiun  with  the  question  whether  such  circumstances 
exist  or  do  not  exist  on  another  day.  In  other  words, 
the  successive  acts  of  passing  at  different  dates- 
genuine  cheques  falsely  pretending  that  they  are 
valid  are  not  necessarily  successive  acts  of  the  same 
character,  because  the  quality  of  each  successive  act 
depended  upon  the  knowledge  of  the  person  passing  the 
cheque  of  circumstances  existing  at  the  time  external 
to  the  instrument  itself  and  varying  in  character  from 
day  to  day.  Therefore  he  thought  that  indirect  evi-^ 
deuce,  based  upon  transactions  other  than  those  charged 
in  the  indictment,  were  not  admissible  within  the  rule 
which  permitted  such  evidence  to  be  given  to  negative 
mistake  or  accident.  He  was  also  of  opinion  that  the 
evidence  of  the  transaction  on  July  5  was  not  admis- 
sible as  evidence  of  a  system  of  fraud.  He  thought, 
therefore,  that  the  evidence  of  the  transactions  on 
July  5  was  not  admissible  on  any  of  the  counts  of  the 
second  indictment,  and  that  the  conviction  should  be 
quashed,  and  that  even  if  the  evidence  of  that  transac- 
tion should  be  held  to  be  admissible  as  bearing  on  the 
first  count,  yet,  as  it  was  admitted  generally  and  the 
jury  were  not  directed  to  consider  that  evidence  in  con- 
nexion with  that  count  alone,  he  should  still  be  of 
opinion  that  the  conviction  should  be  quashed.  On  the 
question  whether,  if  Ramsey's  evidence  were  admis- 
sible on  other  grounds,  it  ceased  to  be  admissible  on 
the  ground  that  the  defendant  had  been  acquitted  of 
the  charge  contained  in  the  first  indictment,  though, 
he  entertained  during  the  argument  considerable  doubt 
upon  the  subject,  he  was  now  of  opinion  that 
that  objection  could  not  be  maintained.  He  had 
had  the  advantage  of  reading  the  judgments  of 
Mr.  Justice  fVright  and  Mr.  Justice  Channell,  and 
on  this  point  he  agreed  with  the  opinions  expressed  by 
them. 

Mb.  Justice  Ridlet  said  he  had  had  an  opportimity 
of  reading  Mr.  Justice  Bruce *s  judgment,  with  which< 
he  agreed,  and  he  did  not  think  he  could  usefully  add 
any  judgment  of  his  own. 

Mr.  Justice  Dablino  said  that  it  appeared  to 
him  that  this  evidence  of  Ramsey's  would  certainly 
have  been  admissible  in  the  first  instance  on  the  trial  of 
the  indictment  on  which  the  defendant  was  convicted, 
although  in  itself  capable  of  sustaining  another  charge 
against  him  of  a  criminal  offence— that  is,  had  there 
not  been  a  former  trial  in  the  course  of  which  this 
evidence  has  already  been  given.  He  thought  it  was-- 
material,  for  it  went  some  way  to  show  that  the  de- 
fendant knew  that  he  had  no  assets  at  the  bank  on 
which  he  gave  the  cheque,  as  this  had  already  been 
brought  to  his  notice  in  regard  to  another  cheque  given, 
by  him  but  a  very  short  time  before.  This  evidence  had, 
however,  been  given  at  the  first  trial,  and  it  was  said 
that  therefore  it  was  not  again  admissible,  on  the 
grounds  stated  in  the  *' case  reserved."  This  was  in 
effect  to  state  that  this  case  came  within  the  rule- 
Nemo  debet  bis  puiiiri  pro  uno  delicto  a  rule  which 
applied  equally  in  civil  actions  under  the  form  Nemo- 
bis  vexari  debet  pro  eadein  cauaa.  This  rule  was  the^ 
foundation  of  the  pleas  in  bar  known  as  autrefois 
acquit     and     autrefois     convict.      To    the   indictment 
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l»s«ssailed  Mb  to  jue^  caber  of   tfaoM  pleis  aad  to 
have  mapparatii  tfaen:  ¥r  «T>aflK«  in  the  tnal  id  BamMj's 

H&i    abhf-    t^   er};ieste«-    cxtqb    oa   the  txial  id 
'«  flue  becK  «jtm  od  ibe  tnal  of  this  iBdictment 

rcrjd  hB-re  Iteia  mo  eritdeaee  to  ^  to  the  jury, 
far  thcBv  VDi;id  h&T«  beem  aane  of  the  ^^rio^  of  the 
cfceqoe,  or  ira^mg  liK  fjuar  irKcneei,  charged  as  & 
crnne  I7  irs  ixicir:z<Ba.  It  atijutd  to  hhn,  thaefore, 
thai  ty  tzie  jkCuiaEMm  of  t^is  erwicaee  the  defendant 
-VM  mul  i*w  necc?!,^  fer  he  feit  sore  thnt  those  words 
vu«.  ad  te  he  ■&aBrB3*fti  as  mraning  that  a  man  is  not 
to  he  izkXD  liu  <bi£«  amcyed  Irr  the  same  evidcsee. 
Se  l^>nsgfa  ^her  lasux:  i^et  he  vas  cot  to  be  by  legal 
fnmLJum  rrk«^  eiiaoei  10  ihe  risk  of  bein^  f ocn  i  g^tj 
d  the  ame  crhsv  cr  the  ause  text,  or  liaMe  twire  to 
par  t2ie  SMme  de-tt  be  H  to  the  State  or  his  fellov 
rixr.mna^  To  hiiti  csherviae  seczaed  to  him  to  role  that 
cTidenee  v^xs:  h^i  been  fireB  once  should  nerer  be 
fmfuK«*c  afsir  axiizas  the  aaaoe  defendant  ;  yet  it  v^s 
pojx  I2as  xs  "^  to  a  certain  point  ' '  the  evidence  mz2A 
^t^  t«  the  »2tfr,  allLicxh  the  defendant  was  %cc^i5ed 
«f  -«T3et|9  c^ne  to  tvo  dissinet  pertons  and  that 
aa  t:r*?e«s  acr:s  cc  forensie  proceedings.  It 
Ji*-imL4  to  k==:  EnpoasbCe  to  aaj  that  the  evidence 
mm  ZT^bJevaaS  to  the  issoe.  and.  as  a  matter  of  lav«  be 
was  «f  <«cz:rjn  that  the  eridence  of  Ban^ej  was  ^ziS*- 
strij^- 

3L2.  JrmrK  Cha^c^eli,  said  it  wa^  an  elementary 
fTziir jilt  ci  oTBiaaA  law  that  a  prisoner  cocid  only  he 
ecn-rirted  on  a  ciir  fnal  eharge  by  evidence  beann; 
^Lrtciij  OB  th^:  ehanEe,  and  that  it  was  inadmissiHe  to 
cBMStrMT  :wr  to  scppc-rt  the  cfcarpre  by  ihowicg  that  the 
yra^ioer  had  eomaiitted  other  similar  offences,  and  was 
tteref  ere  hjc^ly  to  have  eooucitted  the  one  with  which 
he  waa  ehars-e^i.  He  knew  of  no  exceptions  to  that 
Tvie  ;  fcas  ntvertbeless  there  were  cases  where  evidence 
c€  tracaactiocs  cthtrr  than  those  the  subject  cC  the 
iadiccmest  cooM  be  given,  because  those  transartions 
had  a  direct  bearing  open  one  of  the  questions  as  isme 
on  the  trial  of  the  particular  in«1ictzn<pnt.  I^ljere  the 
proof  of  an  cSenev  in  velvet]  the  proof  of  such  cattcfs 
■aa  intest  to  defraud,  or  guilty  kmowiedjre,  or  the  hke, 
the  evi'ience  of  other  tmBsaciiims  was  often  the  only 
evidence  by  which  that  essential  part  of  the  offence 
eookl  be  proved.  In  snch  cases  evidence  of  oiher 
'kransaeticas  was  admitted,  not  for  the  porpose  of  shc-w> 
ing  that  the  prisoner  cononitted  the  oihcr  offences  bat 
for  the  porpose  d  showing  that  the  transaction  the 
sabject  ot  the  indicTmest  was  done  with  the  intent  to 
defrand,  or  with  gnilty  knowledge,  as  the  case  mi^t 
be.  It  seemed  to  him  to  be  a  Mistake  to  say  that  if 
the  other  transactions  have  been  the  subject  of  an 
indictment  the  pris«.-ner  is  being  twice  vexe4  for  the 
saaie  matter  by  the  proof  c»f  them  en  a  scbse^nent 
indicCnKnt  being  allowed.  His  Uocdship«  havi^  cited 
the  case  of  a  man  ps^ng  coaBtexfeit  coins  as  an  illo^ 
traticn  in  pc-tnt,  sa^  the  objection  in  the  present  ease 
was  to  the  evidence  of  Bamsey.  The  m«^ie  tact  that  be 
had  given  evidence  in  the  case  in  which  the  pri^^^oer 
had  been  ac^ziiited  of  coarse  did  not  make  his  evidence 
inadDissiclTT.  No  ozke  SQ^:gested  that  the  evidence  cf 
the  banker's  c&trrk,  the  s«.  licit ^y,  and  the  trcssee  in 
bankrapCcy.  giv^?n  also  in  the  f  cnr.er  ease,  was  isad* 
missille.  If  the  evidence  c/  Kaxosey  was  vacted  to 
shew  (has  the  prtscner  bad  ccm=iitted  a  frand  c<a 
Rasyey.  that  act  bc^f  the  fraad  f«.v  which  he  was 
i»izc;ed.  it  wvcld  be  inadiiii55ic*e  ;  but  it  m»s  no* 
wxr^trd  for  thkt  pcrpcee  lot  to  sh.^w  if  p«.xs$ilve  that 
frauds  were    o.A=:7^c«i  ».n    Kavlizgs  and    3klvm«,     lis 

i"ttl:ty,  in  h^s  cfxaiva.  oepended  solely  nn 
was  n:ievaES  fcr  that  purpose,  asvi  \::|>on  the 
caeatijn  of  relevaccy  he  cocAizrx^  in  the  jod^tstrtit  I'f 
the  sa^ccTty  ci  -J»e  Cocrs. 


Onrt  of  Appeal  (Jjoid  AHentona,  M.R.,  |  1900. 

Bigby  and  CoUiM,  L.JJ.)  ]        July  S. 

ISAACS  T.   X7A3?3.* 

\  Practice ^Xoo-snit ^Xon-suit    on    oonnsers 

opening. 
A   pUintiif  should  not  be  non-waited  on  his 
I  e(MiBsel*s  opening  except  by  the  consent  of  Jus 

>  connseL 

I  

This  was  an  appeal   from  a  decision  of  Mr.  Jostioe 

;  Farweil'Sy  reported  omU^  p.  113.    The  appeal  raised  an 

'  impcKtant  question  of  procednie — ^vu.,  as  to  theciicom- 

stances  which  will  jostify  a  Judge  at  the  trial  of  an 

action  in  deciding  the  case  upon  a  preliminary  qnes- 

tioa  of  law  without  hearing  the    evidence. 

Tbearti  on  related  to  an  alleged  partnership  in  a  gold  mine 
in  Wales.    One  of  the  plaintiffs,  Thomas  Evans,   alleged 

•  that  he  and  the  defendant,  Meredith  Evans,  had  had 
several  transactions  together  as  partners  in  joint  adven- 
tures in  relati<»  to  gol^i-mining  properties  in  Wales,  and 
that  in  the  month  d  April,  1898,  they  determined  to 
acquire  a  certain  ptupeitjF  at  Garthgell,  in  Merioneth, 
with  a  view  to  mining  for  gold.  The  owner  of  the 
property  was  one  John  Vanghan.  and  the  plaintiff  Evans 
alleg^  that  he  and  the  defendant  arranged  with  him  for 
the  grant  cf  a  lease  to  the  defendant  on  behalf  of  himself 
and  the  phaintiff  Evans,  and  snch  lease  was  accordingly 
granted,  and  f^^r^her,  that  a  Crown  licence  was  granted 
to  the  d^f  eaiact  on  behalf  of  himself  and  the  pfauntiff 
Evans.  The  defendant  had  worked  the  mine  since  the 
date  of  the  lease  and  the  licence.  In  November,  1898, 
the  ptaictiff  Evans  aaagned  to  the  other  plaintiff, 
Godfrey  F.  Isaacs,  kis  moiety  of  the  tenn,  with  rights 
and  powen  under  the  said  lease  and  licenee.  The 
piaiirdffB  alleged  that  the  defendant  had  refused  to 
recognise  their  title  or  interest,  and  that  he  wrongfolly 
claimed  to  be  hiaoself  fully  entitled  to  all  the  benefit 
srbing  under  the  said  leai«  and  lieence.  They  aocord- 
ingly  claimed  1  a  dedarstion  that  the  defendant  is  a 
trustee  of  cae  Moiety  of  the  property  at  Garthgdl  for 
the  piainiifs  or  one  of  them  :  •  2 )  an  account ;  (3)  an 
ii:7.incticn.  The  defe»iant  denied  the  existence  of  a 
parsnershir^and  plead*^  the  Statute  of  Frauds.  In  reply, 
the  pkictiff  5  set  up  acts  which  they  alleged  to  be  part  per- 
formance of  the  partnership  agreement.  When  the  case 
was  opened  on  fc^rhalf  of  the  plaintiffs «JIr.  Justice  Farwell 
intiriAted  that  he  wccld  first  deal  with  the  question  arising 

:   under  tbe  statute.     Tbe  plaintiffs*  counsel  desired  to  go 

>  into  the  evidence  before  the  question  of  law  was  deter* 
!  niinrd,  bet  the  ieamed  Jodge  declined  to  adopt  thai 
{  coiirse  :  aad  at  the  conclosion  of  the  opening  he  decided 
I  against  the  pLsiatiffs  without  heariDg  counsel  for  the 
!  defendant.     Upcn  the  Statote   of  Fiands  the  main  co^ 

•  Action  of  the  pL-»Tntiff5  was  tiiat  the  alleged  cootnci 
I  was  a  partnership  contract  which  might  be  proved  by 
I  parol  evideore,  notwithstaniiing    that  the  subject-matter 

of  the  cocmct  was  land  and  ^hat  the  statute  required 
that  azy  coctraot  fcr  the  sale  cf  lands,  or  any  interest 
tberccn,  shoa^i  be  evidenced  in  writing  ;  and  reliance  was 
■  p:aced  cxK«  -  Ferrer  v.  tiale  "  Id  Ves..  3C>»)  and  *'  Dale 
V.  Haniltoe  **  ^  Ua.,  36:^  .  The  learned  Judge,  how^ 
ewT,  beld  that  the  statute  applied.  In  bis  opinion  it 
wa5  ciear  c^<n  the  cases  that  before  evidence  could  be 
ad:uitted  aa  to  the  ccctract  it  mast  be  shown  that  there 
was  an  nct^aally  subsasting  partnership.  Otherwise  it 
wccld  always  be  pc^ssbie  to  evade  the  statute  by  plead- 
i:^  a  iwraae.-^ip^  He  thoc^ht  that  the  case  of  *'  Ganicfc 
T.  Sk>i=:ore  **  :?  £V  G.  and  Jo.,  16 »  was  directly  in 
poirt.  He.  tberef«.-re,  discissed  the  action  with  costs. 
The  puort-fEis  arfe^ed. 
>fr.  K;zf-^  Isaacs,  Q.C.,  Mr.  Badcock,  Q.C.,  and  Mr. 


*K«¥vct<«i  ^  H.  &  RsnnBe.  I^x^  Bmsrista-U-lmm. 
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£.  Ford  were  for  tho  plaintiffs  ;  and  Mr.  Hughes,  Q.G. , 
and  Mr.  Ingle  Joyce  for  the  defendant. 

The  Mastkb  of  the  Rolls  said  that  the  learned  Judge 
had  decided  this  case  upon  a  preliminary  discussion 
arising  oat  of  the  opening  of  the  learned  counsel  for  the 
plaintiffs.  Inasmuch  as  he  (the  Master  of  the  Rolls) 
thought 'that  there  were  not  sufficient  materials  before 
the  Court  to  enable  it  to  determine  the  case  and  that 
there  must  be  a  further  inquiry,  he  would,  in  accordance 
with  the  usual  practice,  abstain  from  saying  anything 
upon  the  questions  which  had  been  raised  since*  it  might 
embarrass  the  parties  upon  the  further  inquiry.  He 
would  only  say  this,  that,  there  being  here  three  questions 
to  be  determined — ^viz.,  as  to  what  the  agreement 
was,  whetiwr  there  had  been  part  performance  of  it, 
and  what  were  the  rights  of  the  rights  of  the  plaintiffs 
and  the  defendant— he  did  not  think  that  the  Court 
could  deal  with  those  questions  without  hearing  the 
evidence.  He  would  have  had  more  hesitation  in 
adopting  this  coarse  but  for  the  decision  of  the  Court  of 
Appeal  in  **  Fletcher  v.  London  and  North- Western  Rail- 
way Company"  ([1892]  1  Q.B.,  122);  and  his  hesitation 
arose  from  the  fact  that  in  his  own  personal  experience 
he  had  kno\vn  many  cases  in  which  the  plaintiff  had 
been  non-suited.  But  he  thought  that  it  would  not  con- 
duce to  expedition  if  a  preliminary  judgment  was  to  be 
given  upon  an  assumed  state  of  facts  in  a  case  where 
there  was  any  dispute  as  to  the  real  facts,  and  in  all 
cases  there  ought  to  be  the  consent  of  the  plaintiffs' 
counsel  to  that  procedure.  It  was  not  possible  to  say 
in  this  case  that  there  had  been  any  such  consent,  and 
it  was  for  that  reason  that  he  was  pressed  with  the 
decision  of  the  Court  of  Appeal  in  **  Fletcher  v.  London 
4md  North- Western  Railway  Company."  In  that  case 
the  Court  laid  it  down  broadly  that,  except  by  the  con- 
sent of  the  plaintiff's  counsel,  a  plaintiff  ought  not  to 
be  non-suited  without  the  evidence  being  heard.  Where 
that  consent  was  given  it  might  fairly  be  assumed  that 
the  plaintiff  was  satisfied  with  the  facts  as  stated  in  the 
opening.    This  case  must  therefore  be  remitted  for  trial. 

Lord  Justice  Rigbt  agreed.  He  was  not  sorry  to 
be  bound  by  the  rule  laid  down  in  **  Fletcher  v.  London 
and  North- Western  Railway  Company. "  In  his  opinion, 
as  a  general  rule,  the  time  that  was  wasted  in  discussions 
whether  the  witnesses  should  be  called  and  the  almost 
inevitable  disputes  that  arose  when  the  evidence  had  not 
been  given,  more  than  counterbalanced  any  advantage 
4o  be  gained  by  deciding  a  case  at  the  trial  upon  a  pre- 
liminary point  of  law. 

Lord  Justice  Collins  said  that  **  Fletcher  v. 
London  and  North- Western  Railway  Company  "  came 
as  somewhat  of  a  surprise  to  the  profession,  but  it  was 
a  decision  of  the  Court  of  Appeal  and  their  Lordships 
were  bound  by  it.  Speaking  for  himself,  where  a  case 
was  tried  before  a  Judge  without  a  jury  and  the  counsel 
for  the  plaintiff  had,  as  he  might  be  trusted  to  do, 
stated  his  case  up  to  the  very  high-water  mark  of  what 
he  was  able  to  prove  and  the  Judge  was  against  him, 
iie  thought  it  would  be  a  waste  of  public  time  to  hear 
the  evidence.  It  was,  however,  improbable  that  counsel 
would  often  insist  upon  the  evidence  being  heard  when  the 
result  must  be  the  same  as  upon  his  opening  statement. 
He  regretted  the  delay  which  would  result  in  this  case. 

[Solicitors— T.  D.  Jones,  for  D.  Oswald  Davies, 
Dolgelly.]       

Q.B.  Div.         I  1900. 

(Bigham,  J.)      f  July  2. 

PRICE  AND  PIERCE  V.  MARITIME    INSURANCE    COMPANY 
(LIMITED).* 

Insurance — Marine — Subject-matter  of  insurance 
— **  Advances  '* — Construction  of  policy. 

*Il«poried  by  F.  O.  Bobinson,  Esq.,  Barritter-»t-lAW. 


The  facts  of  this  case  are  fully  stated  in  the  judgment. 

Mr.  Carver.  Q.C.,  and  Mr.  T.  E,  Scrutton  appeared 
for  the  plaintiffs  ;  Mr.  Joseph  Walton,  Q.C.,  and  Mr. 
J.  A.  Hamilton  for  the  defendants. 

Mr.  Justice  Biciham  read  the  following  judgment  : — 
This  action  is  brought  to  recover  a  total  loss  on  a 
policy  of  insurance  effected  by  the  plaintiffs  with  the 
defendants.  The  question  is  whether  there  has  been  a 
total  loss  within  the  meaning  of  the  policy.  The  facts 
were  as  follows  :— In  December,  1898,  the  Italian  ship 
Cinque  was  loading  at  Pensacola  for  a  voyage  thence  to 
Southampton.  The  master  required  money  for  his  dis- 
bursements, and  he  borrowed  the  amount  from  the 
plaintiffs,  who  took  from  the  master  a  document  which 
for  the  purposes  of  this  case  may  be  called  a  promissory 
note.  The  note  is  in  the  following  terms  : — 
*'  £760  128.  9d.  stg.  Pensacola,  Phi.,  Dec.  30,  1898. 
Ten  days  after  arrival  at  port  of  destination  of  the 
steel  bk.  called  Cinque,  of  which  I  am  the  master,  now 
lying  at  Pensacola,  Fla.,  loaded  with  P.P.  sawn 
timbez  and  lumber,  and  ready  to  sail  for  Southampton, 
I  promise  to  pay  to  the  order  of  myself  the  sum  of 
£760  128.  9d.  British  sterling  in  approved  bankers' 
demand  bills  in  London  value  received  for  necessary 
disbursements  of  my  vessel  aft  this  port,  for  the  i>ay- 
ment  of  which  I  hereby  pledge  my  vessel  And  freight, 
and  my  consignees  at  the  port  of  destination  are  hereby 
directed  to  pay  the  amount  of  this  obligation  from  the 
first  amount  of  freight  received  for  account  of  my  said 
vessel,  any  other  draft  or  obligation  by  me  drawn  at 
this  port  on  said  freight  to  be  secondary  to  this. 
Signed  in  duplicate,  one  being  accomplished,  the  others 
to  stand  void.  Commosa  Rittori,  Master  of  the  Steel 
Bk.  Cinque."  The  effect  of  this  transaction  was  to 
vest  in  the  plaintiffs  an  insurable  interest  in  the  vessel 
and  her  freight,  and  the  plaintiffs  thereupon  effected 
the  policy  sued  on.  It  is  a  policy  at  and  from  Pensa- 
cola to  Southampton,  the  subject-matter  of  the  insur- 
ances being  **  advances  valued  £775, "  the  risks  are 
described  in  the'  customary  way,  and  the  insurance  is 
against  total  loss  only.  The  vessel  proceeded  on  her 
voyage,  but  she  never  reached  her  destinatibn.  In 
February.  1899,  she  ran  ashore  at  the  Azores  and 
became  /total  wreck.  The  cargo  was  discharged,  and 
the  holder  of  the  bill  of  lading  obtained  possession  of  it 
upon  payment  of  £790,  being  freight  pro  rata  itinerU. 
By  Italian  law,  subject  to  which  the  contract  of 
affreightment  had  been  made,  such  freight  was  in  the 
circumstances  payable.  The  question  is  whether,  having 
regard  to  this  payment,  there  can  be  said  to  have 
been  a  total  loss  within  the  meaning  of  the  policy.  The 
question,  in  my  opinion,  subdivides  itself  into  two, — 
First,  what  was  the  real  subject-matter  of  the  insur- 
ance P  Secondly,  was  that  subject-matter  totally  lost  ? 
Each  is  question  of  fact  rather  than  of  law.  Now,  in 
my  opinion  the  only  intertet  which  the  plaintiffs  had 
consisted  of  a  charge  On  the  vessel  and  her  freight  to 
secure  the  payment  of  their  advances.  When  the  ship 
went  to  sea  that  security,  and  nothing  else,  was  in 
peril,  and  that  security  alone  could  form  the  subject  of 
an  insurance.  The  words  '*  advances  valued  £775  "  in 
the  policy  mean,  therefore,  the  interest  in  ship  and 
freight  which  the  plaintiffs  held  as  security  for  the  loan 
they  had  made.  It  is  said  on  behalf  of  the  plaintiffs 
that  that  is  not  the  subject-matter  of  the  insurance,  and 
that  what  the  defendants  underwrote  was  the  risk  of  the 
ship's  never  arriving  at  Southampton,  and  in  supporii  of 
this  contention  it  is  pointed  out  that,  by  the  terms  of 
the  promissory  note,  the  loan  is  only  repayable  after  the 
arrival  of  the  ship  aft  Southampton  ;  and  it  is  suggested 
that  the  non-arrival  of  the  ship  involves  a  total  loss  of 
the  plaintiffs*  money.  But  the  answer  to  this  contention 
is  plain.  First,  no  such  risk  as  that  suggested  can  be 
found  described  in  the  poHcy  ;    the  word  **  advances  " 
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is  quite  inapplicable  to  it.  Again,  I  doubt  whether  a 
man  can  create  in  hinuelf  an  insurable  interest  by 
merely  agreeing  with  his  debtor  that  the  debt  due  to 
him  shall  only  be  payable  on  the  arrival  of  a  ship.  He 
must  have  some  interest  in  the  ship,  her  freight,  or  her 
cargo — some  interest  in  the  property  in  peril.  A  man 
may  be  largely  interested  in  the  arrival  of  a  ship  and 
yet  have  no  insurable  interest  in  her— as  where  the  ship 
is  bringing  goods  to  a  market  where  the  man  deals, 
which,  when  they  arrive,  he  can  buy  and  so  fulfil  his 
contracts  and  thereby  save  himself  from  loss.  Further, 
I  do  not  see  what  the  underwriters  have  to  do  with  the 
terms  of  the  promissory  note  ;  they  were  no  parties  to 
it  and  knew  nothing  of  it.  And,  lastly,  I  doubt  whether 
the  non-arrival  of  the  ship  would  afford  any  answer  to  a 
claim  against  the  shipowners  for  repayment  of  the  loan. 
It  is  the  master  who  protects  himself  by  the  words 
**  ten  days  after  arrival,"  not  the  shipowners.  The 
latter  are  by  the  note  directed  to  pay  the  amount  of  the 
loan  **  from  the  first  amount  of  freight  received."  I 
think  the  defendants'  definition  of  the  subject-matter  of 
the  insurance  is  the  right  one,  and  not  tiie  plaintiffs'. 
Then  the  question  remains — ^Was  that  subject-matter 
(the  charge  on  the  ship  and  freight)  wholly  lost  ?  I 
think  not.  The  plaintiffs  say  it  was,  because  the  ship 
was  lost  and  because  the  only  freight  pledged  to  them 
was,  as  they  say,  the  freight  payable  at  Southampton, 
which  was  also  lost.  No  doubt  the  ship  was  lost  ;  but 
was  the  freight  ?  I  think  not.  The  plaintiffs  did  not 
merely  get  a  charge  on  the  freight  payable  at  Southamp- 
ton ;  they  got  a  charge  on  all  the  freight  the  ship  might 
earn  on  the  insured  voyage,  llie  terms  of  the  pro- 
missory nete  show  that  to  be  so  ;  and,  inasmuch  as  the 
ship  earned  £790,  which  was  paid  to  her  owners  at  the 
Azores,  there  tms  been  no  total  loss  of  the  subject- 
matter  of  the  iiisurance. 

Judgment  for  the  defendants,  with  costs. 

[Solicitors — Thomas  Cooper  and  Co.  ;  Waltous,  John- 
son, Bnbb,  andWhatton.] 


Jadidal  Committee  of  the  Privy  Conneil )  ,  g^^ 

(Lords   Davey,    Robertson,    Lindley,  >         LTit  '4 
Sir  H.  de  VUliers,  and  Sir  F.  North)/         ^^^^  ^' 

6AIXIXBS  AND    OTHBBS    V.    BTCBOrT  AND   ANOTHBB.* 

Priyy  Council  Appeals— Natal — ^Will — Construc- 
tion— Substitution — Direct  subst  it  ut  Ion — Ful  e  i- 
commissum. 


This  was  an  appeal  from  an  order  of  the  Supreme 
Conrt  of  the  Colony  of  Natal  of  December  1,  1898. 

The  Hod.  J.  W.  Leonard,  Q.C.  (of  the  Cape  Bar), 
appeared  for  the  appellants  ;  Mr.  Israel  Davis  for  the 
respondent*. 

Sni  Hbxby  db  Villiebs,  in  giving  their  Lord- 
ships* judgment,  said  the  will  which  their  Lordfhips 
were  called  npon  to  copstme  was  executed  in  Natal , 
but  the  testator,  William  Galliers,  sen.,  was  an  English- 
man who  had  married  in  England  before  he  settled  in 
Natal.  The  will  was  in  English  in  the  following  terms  :— 
' '  I  give  and  bequeath  all  and  singular  my  real  and  per- 
sonal estate  .  .  .  onto  my  dear  wife  Matilda 
Oalliers  (bom  Sabiii)  for  the  use  and  benefit  of  herself 
and  my  children  during  her  lifetime,  and  after  her 
decease  I  direct  that  the  same  may  be  equally  divided 
among  my  children  or  such  of  them  as  may  be  then 
alive."  The  testator  died  in  1864,  leaving  him  sur- 
viving his  wife,  one  son,  and  three  daughters.  The 
son,  WillUm  Oalliers,  jun.,  died  in  1875,  after 
executing  a  will  by  which  he  bequeathed  all  his 
property  to  his  wife  Fanny  Qalliers.  He  left 
biiti     surviving     hiM      wlfn     and     one    son,    William 

•UaiiortMilhy  W,  J.  M(M'i.Mitv,  K«u.,  Httrrlit«rsit>L»w. 


Elton    Qalliers.      The    wife   of   the   testator   (William 
Galliers,  sen.)   died   in    1897  leaving  her  surviving  her 
three  daughters   already   mentioned   and  her  grandson, 
William  Elton   Galliers.      The    executors   of   William. 
Galliers,  sen.,    thereafter  awarded   the  whole   of   the 
estate   to   the   three   daughters.     Objections  were  filed 
against  the  distribution  on  behalf  of   the  widow  and  tho- 
son   of   William   Galliers,    jun.,    they  claiming   to   be 
entitled  to  share  in  the  distribution  of  the   estate.    The 
Supreme  Court,  by  its  order,  the  Chief  Justice   dissent- 
ing,   directed   the   executor    **  to   frame    and   file  an, 
amended  account   so   as  to   include  in  it  William  Elton 
Galliers,    jun.,    as   taking   his   father's   share   in    thfr 
capital     of     the     estate     of   William    Galliers,    sen., 
and   also     his     father's     share     of     the    income    of 
that     estate     from    the     date   of   the   death   of    the 
widow  of  William  Galliers,  sen."     Against  that   judg- 
ment the  three  daughters  had  appealed.    The  widow   of 
William   Galliers,  jun.,  had  joined  her  son  in  support- 
ing  the   judgment,    but   she   claimed   that,  if   her  son 
should  be  held  not  to  be  entitled  to  his   father's   share, 
she,  as   the  sole    heiress   under  her  husband's  will,  was- 
entitled  to  it.  The  ground  upon  which  a  majority  of  the 
Natal  Supreme  Court  supported  the  claim  of   the   testa- 
tor's grandson  was  *'  that   the   law  of   Natal  (differing 
in  this  respect  from  English    law,  but   following  Roman, 
law)  applies  to  cases  of   the  present   kind  a  rule  of  oon-^ 
stmction  that  where  a  parent  has  appointed  children  (or- 
remoter  descendants)   as   heirs   and   directed  that  upon 
their   death    their   share   should   go    over   either   to  a 
stranger   or   to   another   child,  then   the  going  over  or 
substitution  is  subject  to   che  tacit  condition  implied  hj 
law  that  the  deceased  child  left  no  issue."    That  state* 
ment  of  the  rule,  if  confined  to  the  case  of  fideioommis- 
sary  substitutions,  appeared   to   their  Lordships  to  be  a 
fair  deduction  from  the  Roman  and  Dutch  authorities  on 
the  subject.  The  rule  had  its  origin  in  a  response  given  by 
Papinian  and  quoted  in   the  "  Digest  "  (35,  1,  102)  as 
follows  : — *'  A   grandfather   having   institated    as   his- 
heirs   a   son   and  a   grandson    born   of  another  son  re- 
quested   the   grandson,    if   he   should   die   within   his- 
30th  year,    to   restore    the    inheritance    to  his  uncle. 
The  grandson  died   within  the   age   mentioned  leaving 
children.      From   a   conjecture   of    dutiful   conduct   I 
answered   that   the   condition   of   JideicommtMsum  had 
failed  because    it    would    be   found    that   less  had  been 
written   than    spoken."    It   was   obvious    that  in  that 
brief  opinion  Papinian   was  not  referring  to  the  case  of 
a  direct  or  ordinary   substitution — ^that    was  to  say,  the 
substitution  of   the    son    on    failure   of  the  gi*andson  to 
take  under  the  will— but  to   the   case  of  a   fideicommis- 
sary  substitution,  that  was   to   say,  the   substitution  of 
the  son  for  the  grandson  by  virtue  of  a  trust  imposed  on 
the  latter  to  restore  the  ii^eritance  on  the  happening  of 
a  certain  event  after   he    had   entered  on  it.     The  term 
Hdekommissum,    used     by     Papinian,    would   not     be 
applicable  to  a  direct  substitution,  nor  would  the  grand- 
son  be   requested    or   able   to   restore    {restUuere)   an. 
inheritance  iihich  he  had   never  entered  upon.    The  law 
relating   to   fdeicommusa  had   been     fully   developed 
in   his   time,   and   it   was  a  very  oommon  practice   for 
Roman  testators  in  creating   such  trusts   to  make  theoL 
conditional   npon   the    fiduciary     heir     dying   without 
children.    Papinian  hold  in  effect   that  that  condition  si 
sine    liberie   dectterit   should    be   read  into  every  will 
whereby    the   burden  of   fideicommittam  was    imposed 
on   a   grandchild   of   the   testator.    The   authority   of 
Papinian     stood     so     high   that     the     response     was 
accepted   as     law,   and     it     was     confirmed    by   two 
Imperial   rescripU     quoted    in   the   code    (6,    25,    6, 
and  «,  42,  30),  which  extended   the   appUcation  of  the 
rule  to  the  case  in  which  descendants  of  whatever  degree- 
were  burdened   with  fidnc<mmf$8um  and   even   to  the 
case  of  natural   children   who  were   so  buitiened.     The 
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^nni  of  both  reicriptB  clearly  showed  that  the  con- 
dition H  atne  liberit  was  intended  to  be  read  only  into 
wills  by  which  fideicommiwi  were  created.  None  of 
the  Dutch  Commentators  on  the  Digest  or  the  Code  who 
were  cited  in  the  judgment  of  the  Court  below  had  ex- 
tended the  rule  any  further.  Voet  (36,  1,  17,  et  m^), 
Ferezius,  Wissenbach.  and  Strykius  treated  the  matter 
.as  part  of  the  law  relating  to  fldeicommissary  disposi- 
tions, and  all  the  illustrations  given  by  them  were  cases 
of  fldeicommissary  substitution.  Bruneman,  in  his  Com- 
mentary on  the  cited  passage  of  the  Digest,  confined 
the  rule  to  fldeicommissary  substitutions  and,  in  his 
Commentary  on  the  Code  (6,  42,  30),  he  expressly 
stated  on  the  authority  of  Peregriaus  {de  fideicommuHs) 
and  other  writers  that  the  condition  was  not  implied  in 
the  ease  of  ordinary  substitution  unless  the  instituted 
heir  was  also  burdened  with  a  fideicommistum  in  favour 
of  the  substituted  heir.  Burge,  in  his  Commen- 
taries (vol.  2,  p.  109)  said  :— **  The  condition 
ti  tine  liberis  is  in  certain  cases  implied  when  it  has 
not  been  expressed.  If  a  father  or  grandfather  institute 
his  son  or  grandson,  who  at  the  time  has  no  children, 
'With  a  Jideicommitsum  to  restore  the  inheritance  to  a 
third  person,  this  condition  ti  sine  liberis  is  implied." 
He  then  proceeded,  following  Voet,  to  specify  the 
limitations  upon  the  role  of  construction  thus  broadly 
stated,  and  he  treated  the  matter  as  falling  entirely 
under  the  law  relating  to  fldeicommissary  substitutions. 
No  decision  of  any  Court  administering  the  Roman- 
Dutch  law  had  been  cited  to  show  that  the  condition 
had  ever  been  implied  in  the  case  of  a  will  under  which 
the  heir  or  legatee,  if  he  took  his  inheritance  or 
bequest  at  all,  would  take  it  free  from  any 
trust  or  burden.  The  case  of  Mylne  (1  Natal 
Law  Reports,  p.  88),  which  was  mainly  relied 
upon  by  the  Court  below,  was  treated  by  the 
*Court,  which  decided  it  as  one  of  fldeicommissary  sub- 
stitution. The  testator  in  that  case  bequeathed  the  annual 
proceeds  of  his  estate  to  the  children  of  his  daughter 
Jessie,  who  had  been  first  married  to  one  Robertson  and 
then  to  one  Tollner.  The  will  then  proceeded  thus  : — 
'*  In  the  event  of  any  one  of  these  my  heirs  dying, 
whether  of  the  Robertson  or  Tollner  families,  the  divi- 
dend or  share  of  the  deceased  shall  revert  to  and  be  paid 
to  the  survivors  of  that  family  to  which  the  deceased 
belonged.''  After  the  death  of  the  testator  the  children 
of  Jessie  received  the  annual  proceeds  and  two  of  them 
claimed  payment  of  the  corpus  of  the  estate  free  from 
any  limitation  over,  but  Chief  Justice  Connor  decided 
that  they  were  not  entitled  to  succeed  on  the  distinct 
ground  that  the  substitution  was  intended  to  apply  after 
as  well  as  before  they  had  entered  on  their  inheritance. 
8o  far  as  the  substitution  was  intended  to  take  effect 
after  the  testator's  death,  it  was  clearly  fideicom- 
missary,  for  the  children  of  Jessie  were  mentioned 
as  "  heirs  "  whose  shares  on  their  death  should  "  re- 
vert "  to  the  survivors  of  their  respective  families. 
That  being  so  the  condition  si  sine  liberis  was  read  into 
the  will,  but,  as  it  could  not  be  known  until  the  appli- 
cants' death  whether  they  would  die  without  issue,  the 
•Court  refused  to  order  the  payment  to  them  of  the 
corpus  of  their  shares  as  their  absolute  property.  The 
case,  therefore,  waa  no  authority  for  the  proposition 
that  the  condition  si  sins  liberis  could  legally  be  read 
into  a  will  which  merely  substituted  one  heir  or  legatee 
for  another  in  the  event  of  the  instituted  heir  or 
legatee  not  entering  on  the  inheritance  or  legacy. 
By  the  will  now  in  question  the  testator,  after  giving  a 
life  interest  in  his  estate  to  his  wife  for  the  benefit  of 
herself  and  his  children,  directed  that  after  her  decease 
the  estate  should  be  equally  divided  among  hii  children 
or  such  of  them  as  might  then  be  alive.  The  effect  of 
that  direction  was  virtually  to  institute  the  children  as 
heirs  on  the  death  of  their  mother  and  to  substitute  the 


survivors  for  such  of  the  children  as  might  die  before 
their  mother.  It  was  a  case,  therefore,  of  direct  and 
not  of  fideicommissary  substitution.  The  children  were 
not  requested  to  part  with  their  inheritance  after  th^ 
had  once  entered  on  it,  and  consequently  those  who 
survived  their  mother  took  their  inheritance  free  from 
any  burden.  Those  who  died  before  their  mother 
entered  upon  no  inheritance  and  possessed  nothing  to 
restore.  Their  Lordships'  attention  had,  however,  boon 
called  to  the  English  case  of  *'  Sturgess  v.  Pearson  "  (4 
Mad., 411), in  which  it  was  held  that  a  bequest  to  several 
or  to  a  class,'* or  '|  to  such  of  them  as  shall  be  living  at  a 
given  period,  should  be  construed  as  a  vested  gift  to  all 
subject  to  be  divested  in  favour  of  those  living  at  that 
period,  and  that,  consequently,  if  none  were  then  living 
all  were  held  to  take.  Their  Lordships  were  not  aware 
that  that  doctrine  of  vesting  and  divesting  had  ever 
been  adopted  in  the  Roman  or  the  Dutch  law,  but, 
assuming  that  it  had  been  so  adopted,  such*  a  vesting 
and  divesting  would  be  a  very  different  matter  from  the 
aditio  and  restitutio  by  an  heir  or  legatee  under  a  fidei- 
commissary  substitution.  If  William  Galliers,  jun., 
had  survived  his  mother  his  inheritance  would,  under 
the  will,  have  belonged  to  him  absolutely.  Having  died 
before  her  he  acquired  nothing  in  respect  of  which  a 
Udeicommissum  could  be  imposed  on  him.  The  will 
itself  was  free  from  ambiguity  and  contained  no 
indication  of  any  desire  on  the  testator's  part  to 
benefit  his  grandchildren  in  preference  to  his  surviving 
children,  and  the  question  to  be  determined  was  whether 
this  was  a  case  in  which  a  Court  administering  the 
Dutoh  law  could  legally  supply  the  omission  of  a  sup- 
posed natural  duty.  To  read  into  a  will  words  which 
the  testator  had  not  used,  to  presume  an  intention  which 
the  testator  had  not  expressed,  could  only  be  justified 
by  a  positive  rule  of  construction  having  the  force  of 
law.  Such  a  rule  could  not  now  be  extended  beyond 
the  special  circumstances  to  which  the  law  originally 
confined  it,  even  although  the  reason  which  led  to  the 
introduction  of  the  rule  might  be  applicable  to  other 
circumstances  also.  It  was  said  that  the  principle  under- 
lying the  rule  of  construction  now  under  consideration 
was  that  the  testator  must  be  presumed  to  have 
overlooked  the  contingency  of  his  instituted  children 
or  other  descendants  having  issue.  That  prin- 
ciple would,  no  doubt,  also  be  applicable  to 
the  case  of  direct  substitution,  but  it  would  be  equally 
applicable  to  many  other  cases  than  that  of  substitution, 
whether  direct  or  indirect.  The  text  of  the  Roman  law 
had  applied  the  rule  of  construction  only  to  fideieom- 
missa,  no  text  writer  or  decided  case  under  the  Dutch 
law  had  extended  it  any  further,  and  those  commenta- 
tors who  discussed  the  question  whether  the  rule  should 
be  extended  to  wills  which  contained  no  fideicommis* 
sary  substitution  answered  the  question  in  the  negative. 
Their  Lordships  were  therefore  unable  to  agree  with  the 
majority  in  the  Court  below  that  the  rule  should  be 
applied  to  the  construction  of  the  will  now  in  question. 
It  was  not  implied  in  that  decision  that  the  application 
of  the  conditio  si  sine  liberis  to  direct  legacies  to 
children  with  a  substitution  had  been  an  illegitimate 
extension  of  the  principle  by  those  Courts  of  law  (as  in 
Scotland)  which  had  derived  it  from  the  Roman  law,  and 
their  Lordships  recognized  the  strength  of  the  reasoning 
by  which  that  extension  was  justified.  It  was  enough 
for  the  decision  of  the  present  case  to  say  that  the 
Roman- Dutch  law  had  not  so  proceeded,  and  it  was 
for  their  Lordships  to  apply  the  law  as  it  stood.  But 
another  rule  of  construction,  bearing  a  close  resem- 
blance to  the  one  just  considered,  had  been  called  in 
aid  by  the  respondents  and  it  was  this,  that  where  a 
testator  conferred  benefits  by  will  on  his  "  children  " 
he  must  be  presumed  to  have  intended  to  include 
under  that  term  all  other  descendants.    The   reason  for 
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that    supposed   rale    was    varioasly     stated,    and     one 
of  the   grounds    on    which    it  was    supported    was   the 
extreme     improbability     that      the      testator     would 
have    omitted    to   mention    other   descendants     if   he 
had   thought   of    them.    It   was   clear,  however,  from 
the   reasoning    of  Voet  (36,  1,  22)   that   in   his   time, 
at    all     events,     no     such     hard     and    fast   rule   of 
oonstruction  was  recognized.    The  conclosion  at   which 
he  arrived  was  that  the  word    **  kinderen,"  which    was 
the  Dutch  equivalent  for  **  liberi  "  and  for  **  children," 
must  prima  fojcit  be  taken  to  refer  to  descendants  of  the 
first  degree,  but  that,  if  it  could  be  gathered   from    the 
context  of  the  will  or  from  other  circumstances  that  the 
testator  had  regard  to  descendants  of  a  remoter  degree, 
the   word   should    be   construed   as   having  such  wider 
signification.    He  added  that  the   question  in  each   case 
was  not  one  of  law  but  rather  of  Intention.  It  appeared 
from  later    authorities  that  in   the  case  of  a    bequest  to 
the  testator's  own  **  children  *'  the  Courts  of    Holland 
required  much  slighter  evidence  of  a    desire    to   benefit 
further  descendants  than  in  the  case  of  a  bequest  to  the 
children  of  another  person.  It  was  difficult  to  find  in  the 
terms  of  the  short  will  now  under  consideration  such  an  in- 
dication of  a  desire  to  benefit  the  children  of  the  testator's 
children  as  to  justify  their  Lordships  in   giving    to   tha 
term    '*  children  "    the    wider    signification  contended 
for.    The   Judges   in   the   Court   below  held  the  same 
view,  and  moreover  relied  upon  the  case  of  "  Martin  v. 
Lee  "  (14  Moore    P.C.C.,  142),  which  was  decided  by 
their  Lordships'  Board  on  appeal  from    Lower   Canada. 
There  the  testatrix,    a    married    woman,    domiciled   in 
Lower  Canada,  had  made  a  will  in  the  English  language. 
By  the  will  she  devised  her  estate  to   her   husband   for 
his  life  and  after  his  decease  to  her   children    living    at 
the  time  of    her    decease.     One   of   her   children   pre- 
deceased  her,    leaving    a    child    who    was  held  by  the 
Court  of  Lower  Canada  to  be  entitled  to  take  under  the 
will  on  the  ground  that  the  term  **  children  "  Included 
grandchildren.    Hieir  Lordships,    however,    held    thtft, 
upon  the  true  construction  of  the  will,  the  inte(ition    of 
the    testatrix    was   to   restrict  the  gift  to  her  children, 
which     intention     countervailed     the     general     force 
given   by    the    law    of    Lower   Canada     to    the    word 
^*  enfants."    Their   Lordships  added  that  it  might  well 
be  that  the  will    *'  having   been  written  in  the  English 
language   the  proper  mode   of   dealing    with   the  case 
may  have  been   for   the    Courts   in  Canada  to  ascertain 
what,  according  to  the  English  law,  was  the  meaning  of 
the  word  *  children  '    as   used  in  the  will."    The  point 
was  not  decided,   nor  was   ic   necessary   for  their  Lord- 
ships DOW  to  decide   it,    seeing    that,    in  their  opinion, 
the  children  of  the   testator's    children  would  not  have 
been  included  in   the    word    '*  kinderen  "   even  if  the 
will  had  been   in    the    Dutch   language   and   that  word 
had  been  employed.    In   regard   to  the  respondent  Mrs. 
Bycroft,  she  claimed  to  be  entitled,  as  sole  testamentary 
heiress   of   William     Galliers,    jun.,    to   his   share    of 
the   estate    in   case    his   son  should   tail  in  his  claim. 
Their  Lordships,  however,  fully  agreed  with  the  Judges 
of  the  Natal  Court  that  the  words  in  the  will  *  *  or  such 
of  them  as  may  then  be  alive  "  prevented  such  a   vest- 
ing of  the  inheritance  in  any  child  dying  before   his    or 
her  mother  as  would  make  the  inheritance  transmissible 
to  his  or  her  heirs.  It  was  only  in  the  event  of  William 
Galliers,  jun.,  dying  after  his  mother  that  Mrs.  Rycroft 
would  have  been  entitled  to  his  share  of  the  inheritance 
— ^as  he   died    before   his  mother,  his  sisters,  being  the 
persons  lubstltuted  for   him   under   their   father's  will, 
were  entitled  to  the   share    which   he    would  otherwise 
have  taken.    The   result   was   that   in  their  Lordships' 
opinion  the   judgment   proposed    by    the  learned  Chief 
Juatiee  was  right,  and   they   would   humbly  advise  her 
Majesty  to  allow  the  appeal,  to  disallow  the    objections 
to  the   distribution,  and   to   order   that  the  cost  of  all 


parties  in  the  Court  below  be  paid  out  of  the  estate  of 
William  Galliers,  senr.  The  cost  of  all  parties  on 
appeal  would  also  be  paid  out  of  the  estate. 

[SolicitQrs — Sudd,  Johnson,  and  Jecks,  for  the  appel- 
lants ;  Atkinson  and  Dresser,  for  the  respondents.] 


Court  of  Appeal  (A.  L.  Smith,  Vaughan  > 
Williams,   and  Romer,  L.JJ.)         j 
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July  3. 


IBEDALE  AND  POBTER  V.  THE  CHINA  TRADERS  IKSURANCK 
COMPANY  (LIMITED).* 

Insurance — Marine — General  average — ^Loss  of 
freight. 

Held,  tliat  freight  had  not  been  lost  in  such 
circamstances  as  to  make  the  loss  the  subject  of 
general  average  contribution. 

Decision  of  Blgham,  J.  (15  Tht  Times  L.B., 
460)  affirmed.  

This  was  an  appeal  from  the  judgment  of  Mr.  Justice 
Bigham  at  the  trial  of  the  action,  without  a  jury,  re- 
ported in  15  The  Times  L.  R.,  460;  4  Com.  Cas., 
256  ;  [1899]  2  Q.B.,  356.  The  action  was  brought  to 
recpver  for  a  total  loss  under  a  policy  of  insurance  on 
freight  by  the  ship  Lodore. 

The  parties  agreed  to  the  following  statement 
of  facts  : — 1.  The  plaintiffs  own  the  iron  ship 
Lodoie,  and  by  charter,  dated  February  10,  1897, 
chartered  her  to  load  coals  at  Cardiff  for  Esqui- 
malt  at  19s.  9d.  per  ton  delivered.  By  a  policy,  dated 
March  3,  1897,  they  insured  the  chartered  freight 
thereunder,  valued  at  £1,650,  with  the  defendants*, 
against,  inter  alia,  loss  by  fire  and  all  other  perils, 
losses,  and  misfortunes  that  have  or  shall  come  to  the 
hurt,  detriment,  or  damage  of  the  aforesaid  freight. 
2.  The  Lodore  proceeded  to  Cardiff,  and  there  loaded  a 
full  cargo  of  coals  and  sailed  on  March  29,  1897,  on 
the  insured  voyage.  On  May  26,  1897,  the  coals  began 
to  heat,  and  the  master  decided,  for  the  safety  of  the 
ship,  freight,  and  cargo,  to  jettison  cargo,  and  to  bear 
up  for  the  Kiver  Plate.  About  40  tons  were  jettisoned 
and  the  Lodore  subsequently  anchored  in  Buenos  Ayrea 
Roads  on  May  29,  1897.  Between  that  date  and 
June  25,  1897,  cargo  was  from  time  to  time  discharged 
,and  various  surveys  were  hald  upon  the  coals,  and  it 
was  found  that  the  coals  continued  hot  and  would  heat 
still  further  if  the  voyage  was  proceeded  with.  Accord- 
ingly, on  June  25,  1897,  the  coals  were  condemned,, 
and  were  ultimately  sold.  The  vessel  abandoned  her 
voyage  to  Esquimalt  and  returned  to  the  United  King- 
dom with  another  cargo,  and  the  chartered  freight  was- 
totally  lost.  3.  It  was  necessary  for  the  safety  of  the 
whole  adventure  for  the  vessel  to  put  into  Buenos  Ayres 
as  aforesaid,  and  it  was  reasonably  certain  that,  if  8h» 
had  continued  on  her  direct  voyage,  the  temperature  of 
the  ooal  would  have  continued  to  rise  until  spontaneous 
combustion  ensued,  and  that,  had  she  so  continued  her 
voyage,  the  ship  and  cargo  would  have  been  destroyed 
by  fire  before  reaching  Esquimalt.  When  and  while 
she  was  at  Buenos  Ayres,  the  ship  and  her  cargo,  Jiwth 
the  portion  landed  and  the  portion  remaining  on  board,, 
were  in  safety,  but  after  she  reached  Buenos  Ayres  no 
part  of  the  cargo  could  have  been  reloaded  and  (or) 
carried  with  safety  to  Esquimalt  in  the  same  or  another 
bottom,  and  it  was  all  necessarily  and  properly  sold  at 
Buenos  Ayres.  4.  The  policy  and  charterpartf,  the 
protest,  dated  August  11,  1897,  and  the  average  state- 
ment, dated  March  15,  1898,  with  the  survey  reports  as 
therein  set  out,  may  be  referred  to  as  parts  of  thia 
special  case.  5.  This  action,  in  the  defence  to  which 
all  underwriters   interested   similarly   to  the  defendants 
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•  coDOur,  is  defended  to  test  the  question  whether  by  way 
of  Bet-off  and  deduction  from  the  total  loss  on  the 
policy,  which  is  admitted,  the  defendants  are  entitled 
to  have  the  said  loss  of  freight  made  good  in  general 
average  to  any  and  what  extent,  and  to  deduct  the  con- 
tribution to  the  same  falling  on  the  plaintiffs  as  ship- 
owners from  the  amount  due  on  the  policy.  6.  It  is  not 
intended  to  allege  or  rely  on  improper  condition  of 
oargo  as  a  defence  to  any  claim  there  may  be.  7.  The 
Court  is  to  have  power  to  draw  all  necessary  inferences 
of  fact,  and  the  parties  agree  to  leave  the  adjustment 
of  figures,  on  such  principle  as  may  be  laid  down,  to 
Mr.  F.  C.  Danson,  of  Liverpool,  average  adjuster. 
The  learned  Judge  held  that  at  the  time  the  master 
abandoned  the  voyage  the  freight  was  hopelessly  lost 
and  could  not,  therefore,  be  said  to  be  sacrificed  at  all. 
The  plaintiffs  were,  therefore,  not  liable  to  make  good 
any  part  of  the  loss  in  general  average  contribution. 
The  defendants  appealed. 

Mr.  Carver,  Q.C.,  and  Mr.  T,  E.  Scrutton  appeared 
for  the  defendants  ;  Mr.  Joseph  Walton,  Q.C.,  and 
Mr.  J.  A.  Hamilton  appeared  for  the  plaintiffs. 

The  Cou&T,  having  .taken  time  to  consider,  delivered 
judgment  dismissing  the  appeal. 

Lord  Justice  A.  L.  Smith  read  the  judgment  of  the 
Court  as  follows  -.—This  is  an  action  by  shipowners  upon 
a  policy  of  marine  insurance  by  which  the  defendants 
underwrote  for  the  plaintiffs  the  chartered  freight  of 
coals,  valued  at  £1,650,  upon  a  voyage  from  Cardiff  to 
Esqoimalt  in  the  plaintiffs'  ship  Lodore,  and  the  perils 
insured  against  were  **  loss  by  fire  and  all  other  perils, 
losses,  and  misfortunes  that  have  or  shall  come  to  the 
hurt,  detriment,  or  damage  of  the  aforesaid  freight." 
It  is  not  disputed  by  the  defendants  that  the  chartered 
freight  was  lost  by  reason  of  the  perils  insured  against 
within  the  meaning  of  the  policy  (*'  The  Knight  of  St. 
Miohaer'ti8d3J,  P.,  30),  and  that  for  this  loss  the  de- 
fendants are  liable  to  the  plaintiffs.  But  the  defendants 
oontend  that  upon  the  facts  of  this  case  there  has  been 
a  general  average  loss  which  is  the  subject  of  a  general 
average  contribution  payable  by  the  plaintiffs,  and  that 
for  the  amount  of  this  contribution  the  defendants  are 
entitled  to  have  credit  given  to  them  when  they  pay  to 
the  plaintiffs  the  amount  recoverable  under  the  policy. 
The  question  argued  before  us  is  whether  as  regards 
the  coal,  upon  the  delivery  of  which  at  Esquimau 
the  freight  w^uld  have  become  payable,  there  has  been 
a  general  average  sacrifice  which  would  form  the  subject 
of  a  general  average  contribution,  and,  as  this  was  the 
only  point  taken  or  argued,  I  pass  on  without  observing 
upon  the  form  in  which  the  question  is  raised.  My 
brother  Bigham  has  held  that  the  defendants'  conten- 
tion is  ill-founded,  and  they  appeal.  It  has  long  since 
been  established  that  to  constitute  a  general  average 
loss  so  as  to  be  the  subject  of  a  general  average  con- 
tribution two  things  at  least  must  co-exist — (a)  there 
must  be  an  intentional  sacrifice  of  part  of  the  ship  or 
cargo,  or  a  voluntary  expenditure  for  the  benefit  of  the 
ship  and  cargo  ;  (6)  that  such  sacrifice  or  expenditure 
most  be  made  at  the  time  when  a  common 
danger  to  ship  and  cargo  existed,  for  when  the 
conunon  danger  has  ceased  there  can  be  no  sacri- 
fice or  expenditure  that  can  be  the  subject  of  a 
general  average  contribution.  Lord  Justice  Bo  wen  in 
•*  Svensden  v.  Wallace  "  (18  Q.B.D.,  69,  at  p.  84) 
thus  expresses  himself  as  to  what  constitutes  a  general 
average  sacrifice.  He  says  :— **  It  is  essential  at  the 
ontset  to  bear  in  mind  two  things — ^the  nature  of  every 
general  average  sacrifice, and  the  object  of  every  general 
average  contribution.  A  general  average  sacrifice  is  an 
extraordinary  sacrifice  voluntarily  made  in  the  hour  of 
peril  for  the  common  preservation  of  ship  and 
cargo.  .  .  •  The  sacrifice  "  must  be  '*  made  for  the 
common  safety  in  a  time  of  danger."  What  the 
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learned  Lord  Justice  here  says  about  a  general  average 
sacrifice  is  only  what  will  be  found  laid  down  in  many 
cases  and  stated  in  the  text-books  of  authority,  though 
clothed  in  different  language.  We  have  nothing  in  this 
case  to  do  with  any  expenditure,  for  it  is  not  suggested 
that  there  hay  been  any.  VMiat  we  have  to  consider  is 
whether  there  has  been  a  general  average  sacrifice  of 
cargo,  so  as  to  be  the  subject  of  a  general  average 
contribution  by  the  owner  of  ship  and  freight.  It  is- 
said  by  the  defendants  that  there  was  a  general  average 
sacrifice  of  the  coal  when  the  ship  turned  off  her  course 
and  bore  up  to  the  Kiver  Plate,  followed,  as  it  was,  by 
an  abandonment  of  the  voyage  after  the  ship  arrived  at 
Buenos  Ayres.  To  appreciate  this  argument  it  seems  to 
me  important  to  consider— first,  the  position  of  matters 
and  what  took  place  when  the  captain  of  the  ship 
determined  to  bear  up  for  the  River  Plate  ;  and, 
secondly,  what  took  place  after, the  ship's  arrival  there. 
The  admitted  facts  are  that  upon  May  26,  1897,  when, 
the  ship  was  on  her  voyage  from  Cardiff  to  Esquimalt, 
the  coals  began  to  heat  and  the  master  decided  '*  for  the 
safety  of  the  ship,  freight,  and  cargo  to  bear  up  for  the 
River  Plate."  I  leave  out  of  consideration  the  40  tons 
of  cargo  which  were  jettisoned, for  no  question  now  arises 
thereon.  I  do  not  doubt  that  the  bearing  up  under  the 
circumstances  above  mentioned  for  the  River  Flale  was 
a  general  average  act,  which  would  have  given  rise  to 
a  general  average  contribution  if,  in  consequence  of 
such  act,  any  expenses  or  loss  to  the  cargo  were  thereby 
occasioned.  But  no  question  of  expenses  arises,  for- 
none  were  incurred,  ^d  there  was  no  loss  to  the  cargo 
thereby  occasioned.  In  these  circumstances  how  can  it  be 
said  that  the  bearing  up  for  the  River  Plate  was  a 
general  average  sacrifice  as  regards  the  cargo,  so  as  to 
be  the  subject  of  a  general  average  contribution  P  No  part 
of  the  cargo  was  in  fact  sacrificed,  and  a  fortiori  there 
was  no  general  average  sacrifice  so  as  to  be  the  subject 
of  a  general  average  contribution.  Mr.  Carver  argued 
that  the  voyage  was  abandoned  when  the  captain  de- 
cided to  bear  up  for  the  River  Plate,  but  in  my 
judgment  it  clearly  was  not.  The  master  bore  up 
for  the  River  Plate  and  went  into  Buenos  Ayres  ^ 
for  the  purpose,  if  possible,  of  continuing  the 
voyage  after  he  had  got  the  cargo  in  order.  He  did 
not  bear  up  for  the  River  Plate  for  the  purpose  of 
abandoning  the  voyage.  That  was  wholly  foreign  to 
his  purpose.  The  bearing  up  for  the  R  ver  Plate  was 
no  abandonment  of  the  voyage  at  all,  and  it  is  wholly 
erroneous  to  say  that  it  was.  Now  the  ship  with  the 
coals  on  board — other  than  those  jettisoned— arrived  at 
Buenos  Ayres  on  May  29,  ^;L897,  and  remained  there  till 
June  25,  1S97,  on  which  day  the  coals  were  condemned 
and  ultimately  sold.  The  admission  is  that  * '  when  and 
while  the  ship  was  at  Buenos  Ayres  the  ship  and  her 
cargo  were  in  safety."  The  sale  of  the  cargo,  which  in 
my  opinion  constituted  the  abandonment  of  the  voyage, 
was  not  a  general  average  sacrifice  which  forms  the 
subject  of  a  general  avei^ge  contribution,  for  the  common 
danger  had  ceased,  and  the  ship  and  cargo  had 
then  been  in  safety  for  about  a  month.  The 
suggestion  that  the  sale  of  the  coal  at  Buenos  Ayres  - 
was  made  for  the  common  safety  of  ship  and  cargo 
to  enable  the  vessel  to  bring  her  voyage  and  the 
common  adventure  to  a  successful  issue  will  not  assist 
the  defendants,  for,  as  was  pointed  out  by  Lord  Justice 
Bowen  in  *'  Svensden  v.  Wallace  **  (at  p.  86),  a  sacri- 
fice for  the  safety  of  the  common  adventure  does  not 
constitute  a  general  average  sacrifice  according  to  the 
law  of  England  ;  nor,  indeed^  did  Mr.  Carver  argue 
that  it  did.  What  he  argued  was  that  there  had  been  a 
general  average  sacrifice  of  cargo  when  the  ship  bore  up  • 
for  Buenos  Ayres,  and  at  that  time  there  was  a  common 
danger.  I  agree  that  then  there  was  a  common  danger, 
but   then   there   vras   no    sacrifice    of  cargo.    I  am  of 
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'  opinion  that  there  has  been  no  general  average  sacrifice 
in  this  case,  and  consequently  the  right  to  a  general 
average  contribution  never  arose,  and  that  this  appeal 
must  be  dismissed  with  costs.  I  agree  with  Mr.  Justice 
Bigham's  inference  of  fact  that  at  Buenos  Ayres  the 
coal  was  hopelessly  lost. 

[Soliciiors—Rowcliffes,  Rawle,and  Co., for  Hill, Dick- 
inson, Dickinson,  and  Hill,  Liverpool,  for  the  plaintiffs  ; 
Field,  Roflcoe,  and  Co. ,  for  Batesons,  Warr,  and  Wims- 
hurst,  Liverpool,  for  the  defendants.] 


Court  of  Appeal  (A.  L.  Smith,  Vaaghan  ) 
Williams,  and  Romer,  L.J  J.)         ) 


1900. 
July  2. 

THl  KBNT  COAL  EXPLOBATIOK    COMPANY    (LIMITED)  V. 
MABTIN  AND  OTHERS.* 

Practice — ^Pleading — Statement  of  claim — Causes 
of  action — Joinder. 


This  was  an  appeal  from  an  order  of  Mr,  Justice 
.  Buckniirs  reversing  an  order  of  a  Master  striking  out  the 
plaintiff's  statement  of  claim  unless  amended  within 
seven  days.  The  defendants  were  James  Browne  Martin, 
Gilbert  Pitcaim  Simpson,  George  Wreford,  Edward  C. 
Robson  Roose,  William  James  Cousins,  Arthur  Burr, 
Henry  Thomas  Potter,  and  Harcourt  Willoughby  Marley. 
The  defendants  Cousins,  Burr,  Potter,  and  Marley  were 
the  promoters  of  the  plaintiff  company.  The  defendants 
Martin,  Simpson,  Wreford,  and  Roose  were  directors  of 
the  plaintiff  company.  The  statement  of  claim  alleged 
that  all  the  defendants  had  been  guilty  of  a  conspiracy 
to  defraud,  in  pursuance  of  which  they  had  carried  out  cer- 
tain purcha8es,loans,and  other  transactions.  The  statement 
of  claim  further  alleged,  alternatively,  that  the  defen- 
dants who  were  directors,  in  carrying  out  the  said 
purchases,  loans,  and  other  transactions,  had  acted  negli- 
gently and  recklessly,  and  in  breach  of  their  duty  as 
directors.  The  defendants  took  out  a  summons  at 
Chambers  asking  that  the  statement  of  claim  might  be 
struck  out,  on  the  ground  that  a  tort  alleged  against 
all  the  defendants  could  not  properly  be  joined  in  the 
same  statement  of  claim  with  a  separate  tort  alleged 
against  some  of  them.  The  Master,  thinking  that  the 
case  was  governed  by  *'  Gower  v.  Couldridge  ''  ([1898] 
1  Q.B.,  348),  made  an  order  that  the  statement 
of  claim  should  be  struck  out  unless  amended 
within  seven  days.  Mr.  Justice  Bucknill,  think- 
ing that  the  case  was  governed  by  **  Franken- 
bprg  V.  Great  Horseless  Carriage  Co.  "  ([1900] 
1  Q.B.,  504),  reversed  the  order  of  the  Master. 
The  defendants  Martin  and  Simpson  appealed. 

Mr.  Stewart-Smith  (Mr.  Robson,  Q.C.,  with  him) 
appeared  for  the  appellants  ;  Mr.  R.  A.  McCall,  Q.C., 
and  Mr.  J.  Austen-Cartmell,  for  the  respondents,  were 
not  ealled  upon. 

The  CouBT  dismissed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  that  in  his  opinion 
the  decision  of  the  learned  Judge  was  right.  The  action 
was  brought  by  a  company  against  two  sets  of  indi- 
viduals—vii.  ,  the  promoters  of  the  company  and  the 
directors.  The  statement  of  claim  alleged,  as  to  both 
the  promoters  and  the  directors,  that  was  to  say,  as  to 
all  the  defendants,  that  they  •  had  been  guilty  of  a 
fraudulent  conspiracy,  in  pursuance  of  which  they  had 
carried  out  certain  purchases,  loans,  and  ot^er  transac- 
tions, whereby  the  plaintiffs  had  been  damnified.  It  then 
went  on  to  allege  that  the  directors  in  carrying  out  the 
aaid  purchases,  loans,  and  other  transactions  had  acted 
negligently,  recklessly,  and  in  breach  of  their  duty  as 
'directors.    It  was  argued  that,  according  to  the  case  of 
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*'  Gower  v.  Couldridge,"  the  two  allegations  ought  not 
to  be  allowed  to  stand  in  the  same  statement  of  claim. 
But  in  his  opinion  the  present  case  was  not  governed  by 
'*  Gower  v.  Couldridge."  In  that  case  there  were  three 
defendants,  as  to  two  of  whom  three  separate  causes  of 
action  were  alleged,  while  as  to  the  third  only  two 
causes  of  action  were  alleged.  It  was  held  that  the  two 
causes  of  action  against  the  third  defendant  could  not 
be  joined  in  the  same  statement  of  claim  with  the  three 
causes  of  action  against  the  two  defendants.  In  the 
present  case  the  allegation  was  that  there  was  a  cause 
of  action  for  conspiracy  against  all  the  defendants,  and 
then  as  regards  the  same  cause  of  action  it  was  alleged 
that  the  defendants  who  were  directors  were  guilty  of 
breach  of  duty  as  directors.  In  his  opinion  the  state- 
.ment  of  claim  ought  not  to  be  struck  out,  but  ought  to 
be  allowed  to  stand.  Neither  did  he  see  any  reason 
why  the  Court  in  the  exercise  of  its  discretion  should 
order  the  charge  of  conspiracy  to  be  tried  separately 
from  the  other  part  of  the  action. 

LoBD    Justice    Vauohan     Williams     and    Lobd 
Justice  Romkb  delivered  judgment  to  the  same'^effect. 


Court  of  Appeal  (A.  L.  Smith, 
Vaughan  Wuliams,  and  Romer, 
L.JJ.) 


••} 


1900. 
July  3. 


SHOOLBBED  V.  BOBEBTS.* 

Bankruptcy — ^Property  of  bankrupt — Money  de- 
posited with  stakeholder  to  abide  the  event  of 
a  billiard  match. 
Decision  of  Phillimore,  J.  (15  The  Times  L.E., 

523),  aiBrmed  in  part. 


This  was  an  appeal  from  the  judgment  of  Mr.  Jostice 
Phillimore  on  an  interpleader  issue,  reported  in  15  The 
Times  L.R.,  523  ;  [1899]  2  Q.B.,  560.  The 
issue  raised  the  question  whether  the  plaintiff,  who  was 
tho  trustee  in  bankruptcy  of  the  defendant,  John 
Roberts,  the  well-known  billiard  playor,  or  the  defen- 
dant was  entitled  to  the  sum  of  £200,  which  had  been 
paid  into  Court  by  Messrs.  Ashley  and  Smith  (Limited), 
the  proprietors  and  publishers  of  the  Sporttman  news- 
paper, in  these  circumstances  :— On  November  28,  1898, 
John  Roberts,  the  defendant,  and  Charlos  Dawson  entered 
into  an  agreement  to  play  a  match  at  billiards  for  the 
sum  of  £100  a-side,  and  under  the  terms  of  the 
agreement  the  editor  of  the  Sportsman  was  appointed 
stakeholder.  The  sum  of  £200  was  duly  reoeived  bj 
Ashley  and  Smith  (Limited)  to  abide  the  event  of  the 
match  and  to  be  paid  to  the  winner,  each  of  the  parties 
depositing  £100.  The  match  was  duly  played,  and  re- 
sulted in  favour  of  the  defendant  on  April  3,  1899.  On 
March  29,  1899,  Ashley  and  Smith  (Limited)  received  a 
notice  from  the  plaintiff  claiming  the  £200  in  their 
hands  on  behalf  of  the  creditors  of  the  defendant.  On 
April  4,  1899,  the  defendant  applied  to  Ashley  and 
Smith  (Limited)  for  payment  of  the  £200  to  him. 
Thereupon  they  paid  the  money  into  Court,  and  the 
issue  above  stated  was  directed.  It  appeared  that  the 
defendant  was  adjudicated  bankrupt  in  March,  1898, 
and  was  at  the  trial  of  the  issue  undischarged.  Mr. 
Justice  Phillimore  held  that  the  trustee  was  en- 
titled to  the  £100  deposited  by  the  defendant,  as  the 
defendant  could  have  recovered  it  back  from  the  stake- 
holders and  the  trustee  stood  in  the  same  position  as  the 
defendant.  As  regards  the  £100  deposited  by  Dawson,  the 
learned  Judge  held  that  the  trustee  was  not  entitled  to 
that  sum.  He  accordingly  gave  judgment  for  the 
plaintiff  for  £100.  The  defendant  appealed,  and  the 
plaintiff  gave  cross-notice  of  appeal. 
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.Mr.  Bonsey  appeared  for  the  defendant  ;  Mr.  Herbert 
Beed,  Q.C.,  and  Mr.  E.  T.  Holloway  appeared  for  the 
plaintiff. 

**  Jn  re  Roberta  "  ([1900]  1  Q.B.,  122,  and  ante,  p. 
29)  ;  **  Barge  v.  Ashley  and  Smith  "  ([1900]  1  Q.B., 
744)  ;  and  section  18  of  the  Gaming  Act,  1845  (8  and  9 
Vict.,  c.  109),  were  referred  to. 

The  CouBT  dismissed  the  appeal  and  allowed  the  cross 
appeal. 

LoBD  Justice  A.  L.  Smith  said  that,  with  regard  to 
the  £100  deposited  by  the  defendant  with  the  stake- 
holders, it  must  be  taken  that  either  the  defendant  or 
his  trustee  in  bankruptcy  claimed  the  return  of  the 
deposit  from  the  stakeholders  who  had  not  paid  it 
OTer.  It  could  not  now  be  contended,  since  the  decision 
in  **  In  r«  Roberts,"  that  this  £100  belonged  to  the 
defendant  as  his  personal  earnings.  The  first  question  was 
whether  the  defendant  could  have  recovered  this  sum 
from  the  stakeholders.  It  had  been  held  over  and  over 
again  that  a  deposit  in  a  case  like  this  could  be  re- 
covered by  the  depositor  from  the  stakeholder  before  it 
had  been  paid  orer  to  the  winner.  It  seemed  to  him 
that  the  defendant  could  have  recovered  the  £100  back. 
That  being  so,  it  seemed  clear  that  the  trustee  in  bank- 
ruptcy was  entitled  to  this  £100.  ^ith  regard  to  the 
other  £100,  which  had  been  deposited  by  Dawson, 
different  considerations  arose.  Whether  an  order  for 
interpleader  ought  ever  to  have  been  made  he  (the  Lord 
Justice)  did  not  stop  to  inquire.  An  interpleader  order 
had  been  made  and  the  stakeholders  had  paid  the 
£200  into  Court.  Wliat  ought  to  become  of  the 
£100  which  had  been  deposited  by  Dawson  ? 
Did  it  belong  to  Dawson  ?  Clearly  not,  because  Dawson 
had  plenty  of  opportunity  of  intervening  and  claiming 
it,  and  he  had  not  done  so.  The  trustee  in  bankruptcy 
claimed  it  as  being  entitled  to  it  through  the  defendant, 
and  the  proper  order  to  make  in  the  special  circum- 
stances of  this  case  was  that  this  sum  should  be  handed 
over  to  the  defendant's  tmstee  in  bankruptcy.  With 
regard,  therefore,  to  the  first  £100  the  appeal  would  be 
dismissed,  and  as  regards  the  other  £100  the  oross 
appeal  would  be  allowed.  There  would  be  no  costs  of 
the  appeal  or  crosd  appeal . 

Lord  Justice  Vaugh^n  Williams  agreed  in  the 
peculiar  circumstances  of  the  case  with  the  judgment 
delivered  by  Lord  Justice  A.  L.  Smith.  But  he  did 
not  wish  it  to  be  supposed  that,  when  a  bankrupt  had 
made  a  wagering  contract,  his  trustee  in  bankruptcy 
eould  come  forward  and  recover  the  amount  won  by  the 
bankrupt  on  the  wagering  contract  as  winnings.  Nor 
did  he  wish  it  to  be  understood  that  the  parties  to  these 
wagering  transactions  could  evade  the  law  t)y  agreeing 
to  pay  the  money  into  Court, and  then, by  having  a  consent 
order  made  for  an  interpleader  issue,  try  the  question  as 
to  who  was  entitled  to  the  winnings.  He  had  very 
great  doubt  whether  in  this  case  an  interpleader  order 
ought  to  have  been  made  at  all.  By  Order  57,  r.  1  (a), 
the  person  seeking  relief  by  way  of  interpleader  must 
be  under  liability  for  a  debt,  money,  goods,  or  chattels, 
for  or  in  respect  of  which  he  was,  or  expected  to  be, 
sued  by  two  or  more  parties  making  adverse  claims 
thereto.  He  did  not  see  how  those  conditions  precedent 
were  fulfilled  in  the  present  case.  How  could  it  be 
said  that  the  stakeholders  expected  to  be  sued  by  two 
or  more  persons  making  adverse  claims  to  this  fund  ? 
Therefore  he  did  not  think  that  an  interpleader  issue 
ought  to  have  been  ordered  in  this  case.  It  had,  how- 
ever, been  ordered  and  tried.  The  trustee  in  bankruptcy 
had  taken  action  with  regard  to  £100,  part  of  the 
stakes,  which  was  inconsistent  with  its  remaining  in  the 
stakeholders'  hands.  He  claimed  the  £100,  not  as 
winnings,  but  as  a  deposit  made  by  the  defendant  with 
the  stakeholders.  When  he  had  done  that,  whether  or 
not  he  in  words  revoked  the  authority  of  the  stakeholders. 


in  substance  and  effect  he  did  so.  Therefore  the  money 
no  longer  remained  in  the  stakeholders'  hands  to  be 
disposed  of  as  winnings,  but  had  to  be  dealt  with  as  a 
deposit.  Dawson  did  not  claim  the  other  £100  back, 
but  he  was  willing  to  have  the  money  handed  over  to 
the  defendant  or  his  trustee  iu  bankruptcy  as  being 
money  which  he,  Dawson,  had  voluntarily  placed  in  the 
stakeholders*  hands.  In  these  special  circumstances 
they  might  give  judgment  for  the  plaintiff. 

LoBD  Justice  Romer  agreed.  As  to  the  defendant's 
appeal,  he  had  nothing  to  add  to  the  judgments  already 
delivered.  The  oross  appeal  gave  rise  to  a  question  of 
some  difficulty.  The  interpleader  issue  was  not  between 
the  parties  to  the  wagering  contract,  but  between  one 
party  to  the  wagering  contract  and  a  person  claiming 
through  him.  Rightly  understood  the  case  was  one  where 
the  bankrupt,  who  was  entitled  to  a  sum  of  money, 
raised  as  against  his  trustee  in  bankruptcy  the  point  that 
he,  the  bankrupt,  was  entitled  to  the  money  under  a 
void  gaming  contract.  It  was,  therefore,  a  case  where 
the  bankrupt  raised,  as  against  his  trustee  in  bank- 
ruptcy, section  18  of  the  Gaming  Act,  1845.  He 
(the  Lord  Justice)  did  not  think  that  the  bankrupt 
could  raise  such  a  point  as  against  his  trustee  in  bank- 
ruptcy. The  circumstances  here  were  peculiar,  and 
throughout  the  interpleader  proceedings  the  stakeholders  • 
treated  the  money  in  their  hands  as  belonging  to  the 
defendant,  and  the  only  question  was  whether  the  de- 
fendant or  the  trustee  claiming  through  him  was  en- 
titled to  the  money.  He  (the  Lord  Justice)  agreed  with 
what  had  been  said  as  to  the  care  which  ought  to  be 
taken  in  directing  an  interpleader  issue  where  the  stake- 
holder applying  for  the  interpleader  issue  held  in  his 
hands  money  the  subject  of  a  wagering  contract.  He 
did  not  think  that  he  was  going  too  far  in  saying  that 
an  interpleader  order  ought  not  to  be  made  where  the 
parties  to  a  wagering  contract  were  applying  to  the- 
Court  for  it. 

[Solicitors— Roscoe   and   Hincks,    for   the  plaintiff  ; 
Letts  Brothers,  for  the  defendant.] 


Chan.  Div.         )  1900. 

(Buckley,  J.)       >  J«ly  3. 

BUCKLAND  V.  BUCKLAND.* 

Husband  and  Wife — Married  women's  property — 
Settlement  by  infant — Subsequent  repudiation . . 


This  was  an  action  by  Felix  Bnokland  and  Jeanette 
Edith  Buckland,  his  wife,  against  £.  J.  8.  and  L.  J. 
Buckland  (infants)  and  H.  F.  Cockle  and  J.  B. 
Blackett,  asking  for  a  deelaration  that  a  certain  settle- 
ment was  not  binding  on  the  plaintiffs  and  that  Cockle 
and  Blackett,  the  trustees  thereof,  might  be  directed  to 
transfer  the  settled  property  to  the  plaintiff,  J.  E. 
Buckland,  on  her  separate  receipt.  n 

Under  the  will  of  James  Cockle,  who  died  in 
Jnly,  1875,  the  female  plaintiff  was  entitled  to  a 
legacy  of  money  and  shares,  and  Cockle  and  Blackett 
(with  another  person  since  deceased)  were  the  exe- 
cutors. On  December  12,  1891,  the  female  plain- 
tiff being  then  an  infant,  aged  18,  was  married 
to  the  plaintiff  F.  Buckland,  and  before  the  marriage 
a  settlement  dated  December  8,  1891,  and  made 
between  the  female  plaintiff  (then  J.  E.  Cockle)  of 
the  first  part,  F.  Buckland  of  the  second  part,  and 
the  defendants  Cockle  and  Blackett  (the  trustees)  of  the 
third  part,  was  executed.  By  this  settlement,  after 
reciting  that  upon  the  treaty  for  the  marriage  it 
was  agreed  that  the  legacy  and  the  investmenta 
thereof  should  be  settled  upon  the  trusts  and  subject 
to   the    powers   and   provisions   thereinafter   declared, 
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it  was  witnessed  that,  in  parsoance  of  the  agreement 
and  in  eonsideration  of  the  maniage,  the  female  plain- 
tiff, with  the  privity  and  approbation  of  F.  Backland, 
declared  that  the  trastees  of  the  settlement  should 
stand  possessed  of  the  legacy  and  iuvestmeots,  upon 
trust  after  the  marriage  to  pay  the  income  to  the 
female  plaintiff  during  her  life  for  her  separate  use, 
without  power  of  anticipation,  and  after  ber  death  in 
trust  for  such  of  her  cbildren  as  she  should  appoint  by 
deed  or  will,  and  in  default  of  appointment  for  the 
•  diildren  of  the  marriage  equally,  and  if  there  should 
be  no  child  attaining  21,  if  a  son,  or  being  married,  if 
■a  daughter,  then  upon  trust  that  the  trustees  should 
hold  the  property  in  trust  for  such  persons  as  the 
female  plaintiff  should  appoint,  and  in  default  of 
appointment  if  the  female  plaintiff  should  survive  her 
husband  in  trust  for  her,  her  executors,  administrators, 
and  assigns,  and  so  that  during  the  intended  coverture 
she  should  not  have  power  to  anticipate  the  same,  but 
if  P.  BocklaoJ  should  survive  the  female  plaintiff, 
then  in  trast  for  the  peraons  who  would  have  been 
entitled  under  the  Statute  of  Distributions  if  the  female 
plaintiff  hail  died  intestate  and  without  having 
been  married.  The  female  plaintiff  alleged  that  on 
attaining  21  she  had  rppodiated  the  settlement, 
but  that  the  trustees  declined  te  hand  over  the 
trast  funds  to  her.  Tbe  defendants,  other  than 
the  trustees,  were  the  children  of  the  marriage. 
Tbe  defendant  trustees  relied  on  section  19  ef  the 
Varrieoj  Women's  Property  Act,  1882,  which,  so  far  as 
it  b  material,  is  as  follows  : — *"  Nothing  in  this  Act 
containetl  shall  interfere  with  or  affect  any  settlement 
or  agreement  for  a  settlement  made  oi  to  be  made, 
whether  before  or  ^ter  marriage,  respecting  the 
property  of  any  married  woman."  Tue  case  was  tried 
before  his  Lordship  on  June  28'anfl  29, and  at  tbe  conclu- 
sico  of  the  argumoits   his  Lordship  reserved   judgmmt. 

3Ir.  T.  H.  Attwater  was  for  the  plaintiffs  ;  and  Mr. 
A.  St.  John  Gierke  for  the  defendants. 

3iB.  Justice  Buckley  delivered  judgment  as 
follows:— In  '*  In  re  Queade's  Trusts  "  (33  W.R., 
816)  the  settlement  was  a  pctst-nuptial  settlement  made  in 
tbe  year  1847  between  the  wife,  who  was  an  infant,  the 
hnsband,  and  the  trustees.  It  contained  an  agreement 
and  declaration  by  the  parties,  and  a  covenant  by  the 
husband,  that  all  future  property  by  the  wife  should  be 
settled.  In  1883 — ^that  is  to  say,  after  the  f«wi|r  of 
the  Married  Women's  Prt»perty  Act,  1882— the  wife 
became  entitled  as  one  of  next  of  kin  to  a  share  of 
undisposed  of  residuary  estate.  There,  as  hers,  the  wife 
was  at  the  date  of  the  deed  an  infant,  ana  there  was, 
therefore,  no  settlement  by  her.  Mr.  Justice  Chitty 
held  that  section  5  of  the  Act  of  1882  was  operative  in 
those  eiiruBstances,  and  that  tbe  wife  was  entitled.  In 
**■  Hancock  v.  Hancock  "  (38  Oi.D.,  78)  that  case  was 
disapproved.  Tbe  Court  of  Appeal  held  that  according 
to  iU  true  construction  the  19th  section  of  the  Act  of  1882 
prevents  section  5  from  interfering  with  any  settlement 
which  would  have  bound  the  property  if  the  Act  had 
not  been  passed.  The  argument  that  **^  settlement  "  in 
eection  19  most  nkean  a  settlement  which  is  binding 
upon  the  wife  was  advanced  and  failed.  Tbe  settlement 
in  that  case  did  not  contain  any  covenant  by  the  wife  or 
any  joint  declaration  or  agreement.  Subsequently  in 
•'  Stevens  v.  Trevor-Garrick  *'  ^ll^9S]  2  Ch.,  SOD  Mr. 
Justice  Chitty  held  tha%  in  a  case  where  not  section  5 
of  tbe  Act  but  section  2  was  the  relevant  section,  the 
principle  of  the  decision  of  the  Court  of  Appeal  was 
equally  applicable.  In  this  state  of  thimrs  it  appears  to 
me  that  tbe  decision  in  **  /■■  nr  Qneade's  Tntsts  **  is 
gene  alt<>^iher«  and  that  it  cannot  b^  n\ain> 
Gained,  as  was  arEnvd  before  roe,  that  tbe  effect 
of  secticn  19  is  merely  to  provide  that  the  cen> 
^tracuon    of    tbe    fettlemect     is     not  to    he    affectcti 


I-    I 


and  that  the  Act  does  not  npplj  except  where  tbe  wife 
is  bound  by  <x  has  assented  to  the  settlement.  I  een- 
ceive  that  1  must  deal  with  the  present  case  upon  the 
footing  that  section  2  is  not  to  interfere  with  the  settle- 
ment, if  it  be  a  settlement  which  would  have  bound  the 
property  if  the  Act  of  1882  had  not  been  passed.  What 
then  would  have  been  the  effect  of  the  settlement  of 
December  8,  1891,  if  the  Married  Women's  Pk-operty 
Act,  1882,  had  not  been  psssed  ?  At  the  date  of  the 
marriage  in  December,  1891,  the  lady  was  entitled  to  a 
legacy  of  £1,0U0  onder  the  will  of  her  father,  who  had 
died  in  1875.  It  was  not  given  for  her  separate  nse.  It 
was  therefore  a  sum  to  which  the  hniband  would  after 
the  marriage  have  been  entitled  by  virtue  of  his  marital 
right  upon  reducing  it  into  possession.  In  that  state 
of  things  a  deed  was  executed  to  which  the 
lady  (then  an  infant),  the  intended  htisband,  and  oertain 
trustees  were  parties.  It  recites  tbe  will  by  which  the 
legacy  is  given,  and  the  death  of  the  testator,  and 
recites  that  the  lady  is  an  infant  of  the  age  of  18  jeazs 
or  thereabouts,  and  then  recites  that  upon  the  treaty  for 
the  marriage  it  was  agreed  that  the  legacy  should  be 
settled  upon  the  trusts  after  declared.  Tbe  tettatum 
is  that  in  pursuance  of  the  said  agreement  and  in  con- 
sideration of  the  said  intended  marriage,  the  lady,  with 
the  privity  and  approbation  of  the  intended  husband, 
declares  that  the  trustees  of  the  will  shall  stand 
possessed  of  the  legacy  upon  certain  trusts.  Now,  see- 
ing that  the  lady  was  at  this  date  an  infant,  the  recited 
agreement  cannot  have  been  with  her.  It  must  have 
been  an  agreement  between  tbe  inten^led  husband  snd 
tbe  trustees  for  the  beneficiaries,  including  the  children 
of  the  marriage  if  there  should  be  such.  In  pur- 
suance therefore  of  this  agreement  between  the  intended 
husband  and  tbe  trustees,  tbe  intended  wife  with  the 
privity  of  tbe  intended  husband  declares  that  the  legacy 
shall  be  held  upon  certain  trusts.  As  a  declaration  by 
the  infant  this  of  course  had  no  effect  at  all,  so  that, 
unless  the  recital  of  the  agreement  is  to  be  operatiTe  as 
between  the  parties  who  are  recited  to  have  agreed,  the 
initrunient  will  have  been  wholly  inoperative  as  to  the 
property  purporting  to  be  settled.  The  case  therefore 
seems  to  me  parallel  with  that  of  **  Holies  v.  Oarr  " 
(2  Freeman,  3  ;  3  Swan,  658),  referred  to  by  Lord 
Komilly  in  "  Young  v.  Smith  '  (L.R.,  I  Eq.,  180). 
There  is  a  plain  recital  of  an  agreement  that  tbe  legacy 
shall  be  settled  upon  trusts  which  are  in  the  instrument 
alter  declared,  and  no  subsequent  operative  part  to  give 
effect  to  that  a^^reement,  unless  it  be  found  in  implying 
a  covenant  on  the  part  of  tbe  hnsband  to  do  such  things 
as  are  necessary  to  give  effect  to  the  settlement  which 
the  infant  purports  to  make  with  his  privity  and 
approbation.  Under  these  circumstances  it  app^urs  to 
me  that  there  b  in  this  instrument  an  agreement  by  the 
husband  which  binds  the  marital  right  which  is  his  upon 
the  footing  that  the  Married  Women's  F^perty  Act, 
18S2,  has  not  been  passed.  In  other  words,  1  think 
that,  as  in  **  Hancock  v.  Hancock,"  the  agreement  by 
the  husband  to  settle,  although  unaccompanied  by  any 
obligation  binding  tbe  infant  wife,  is  an  agreement 
which  would  have  boomi  tbe  property  if  the  Act  of  1882 
had  not  been  pass^l,  and  that  upon  the  true  construction 
of  that  Act  section  19  prevents  section  2  from  interfering 
with  it.  I  may  add  that,  as  a  matter  of  fact,  it  is  plain 
frt  m  tbe  evit:«-Dce  which  wss  given  before  me  that  the 
guardian  of  the  lady,  who  was  one  of  the  trustees, 
stipulated  for  tbe  execution  of  the  settlement  as  a  con- 
dition of  approving  the  marriage,  and  that  there  was  in 
fact  an  acrvement  as  between  the  husband  and  Mr. 
Henry  Frederick  Cockle,  tbe  traitee,  that  the  property 
sheuid  be  set::c«l  as  appears  by  the  instrument  of 
IVoeir.ber  S^  l^:?!.  Uwler  these  circumstances  tbe 
acti«>n  fails,  aikI  n:ust  be  dismissed. 
♦So:io:t<*r5— O,  H.  IX>UI,  Lewisham,  for  all  parties.] 
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July  3. 


(Bruce^ 
COHXN  V.    KUSCHKl   AND   CO.    AUD    KOENIO.* 

Principal     and     Agent — Secret     commission.s — 
Action  by  principal  to  recover. 


In  this  case,  whioh  was  reported  in  The  Timet  of 
June  27,  the  plaintiff  sought  to  recover  the  amount  of 
secret  commission  alleged  to  have  been  paid  by 
Kusohke  and  Co.  to  Koenig  when  the  latter  was  the 
■manager  of  the  plaintiff's  tobacco  business.  The  jury 
found  a  verdict  for  the  plaintiff  for  £38,  and  judgment 
was  given  accordingly  against  'Koenig.  It  was  eon- 
^nded,  however,  on  behalf  of  Kuschke  and  Co.  that 
judgment  could  not  be  given  against  them  unless  it  was 
proved  that  the  plaintiff  had  suffered  damage  by 
Kuschke  and  Co.  's  prices  being  raised  so  as  to  cover 
the  amount  of  the  commission.  The  case  came  up  for 
further  consideration  of  this  point  on  June  30,  and  judg- 
ment was  given  to-day. 

Mr.  Witt,  Q.C.,  and  Mr.  Norman  C.  Craig  were  for 
the  plaintiff  ;  Mr.  J.  Eldon  Bankes  was  for  Kuschke 
and  Co. 

Mr.  Witt  argued  that  the  case  was  covei%d  by  the 
authority  of  **  Lister  and  Co.  v.  Stubbs  **  (45  Ch.D., 
1).  As  soon  as  the  seller  knew  that  the  person  with 
whom  he  was  dealing  was  the  buyer's  agent  there  was 
fraud.  When  an  article  was  being  sold,  the  value  of 
which  was  a  matter  of  opinion,  it  was  impossible  to 
prove  the  true  value.  He  referred  to  *'  Grant  v. 
The  Gold  Exploration  'and  Development  Syndicate 
{Limited)"  ([1900]  1  Q.B.,  233). 

Mr.  Bakkbs  contended  that  the  plaintiff  was  not 
entitled  to  judgment,  because  he  had  no  finding  by  the 
jury  that  the  price  was  increased  by  tbe  amount  of  the 
bribe.  It  was  Mr.  Witt's  deliberate  act  that  that 
question  was  not  gone  into,  for  he  had  objected  to  evi- 
dence on  the  point.  Counsel  cited  '*  Mayor  of  Salford 
V.  Lever  '*  ([1891]  1  Q.B.,  168).  In  the  second  case 
cited  by  his  learned  friend  it  was  clear  that  the  bribe 
was  added  to  the  purchase-money.  It  was  tried  by  a 
Judge  alone,  and  he  drew  that  as  an  inference  of  fact. 
It  was  not  a  matter  of  law  that  in  every  case  where 
secret  commission  was  paid  the  purchase  price  was 
loaded  with  the  commission.  It  was  an  inference  of 
fact  in  every  case. 

Mr.  Witt,  in  reply,  submitted  that  in  contemplation 
•of  law  the  defendants  had  fixed  the  real  price  at  the 
price  actually  charged  less  the  amount  of  the  conmiis- 
sion. 

Mb.  Justics  Bbucs  read  the  following  written 
judgment  : — ^This  is  a  claim  by  the  plaintiff  to  re- 
cover £38,  a  sum  paid  by  the  defendants  Kuschke  and 
Go.  to  the  defendant  Koenig,  being  a  sum  paid  by  way 
-of  secret  commission  to  Koenig,  who  was  engaged  as 
the  plaintiff's  buyer.  It  was  not  disputed  at  the  trial 
that  the  sum  of  £38  was  paid  by  Kuschke  to  Koenig, 
but  the  question  in  dispute  was  whether  it  was  a 
sum  of  money  paid  in  pursuance  of  a  bargain  made  by 
Koenig  for  the  purchase  from  Kuschke  and  Co.  of  a 
parcel  of  32  bales  of  Sumatra  tobacco,  or  was  a  mere 
gratuity  paid  to  Koenig  as  a  Christmas-box  or  as  a 
present.  The  defendants  contended  that  it  was  a  mere 
.gratuity  and  that  it  had  no  relation  to  the  contract  by 
Koenig  for  the  purchase  of  the  32  bales.  Thereupon  I 
left  to  the  jury  the  following  question,  whether  a  term 
of  the  bargain  was  a  promise  to  pay  Koenig  3d.  in  the 
pound  by  way  of  secret  commission  and  whether  pay- 
ment was  made  in  pursuance  of  such  promise.  They 
answered  that  in  the  affirmative.  I  thereupon  entered  judg- 
snent  for  the  plaintiff  against  the  defendant  Koenig.  The 
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question  now  arises  as  to  whether  the  plaintiff  is  entitled 
to  judgment  against  the  defendants  Kuschke  and  Co.  It 
was  contended  by  Mr.  Bankes  on  behalf  of  tbe  defendants 
Kuschke  and  Co.  that  as  there  was  no  evidence  that,  the 
price  of  the  32  bales  had  been  enhanced  by  the  amount 
of  the  conmiission,  Kuschke  and  Co.  are  not  Uable. 
But  I  cannot  agree  with  that  contention.  It  is  clear  that 
Kuschke  and  Co.  knew  perfectly  well  that  Koenig  was 
the  plaintiff's  agent  and  was  buying  the  32  bales  for 
him,  and  it  is  quite  clear  from  the  evidence  of  the 
defendants  that  the  money  paid  to  Koenig  was  paid  to 
him  with  the  intention  that  he  should  have  the  benefit 
of  it.  Indeed,  as  i  have  said,  the  case  of  Kusohke  and 
Co.  is  that  the  £38  was  a  present  to  Koenig.  If  the 
money  paid  was  not  a  mere  gratuity,  the  defendants 
Kuschke  and  Co.  must  have  paid  it  as  a  secret  com- 
mission. By  the  finding  of  the  jury  Kuschke  and  Co. 
did  pay  this  money  to  Koenig  as  a  secret  commission  and 
in  those  circumstances  I  think  it  matters  not  whether 
a  different  pric6  would  have  obtained  had  there 
been  no  bargain  for  a  commission.  In  this  sale  it  was  a 
term,  it  entered  into  the  bargain,  tliat  a  sum  of 
money,  which  was  part  of  the  apparent  or  pretended 
price  of  the  goods,  was  to  be  paid  over  to  Koenig  fo/ 
his  own  use.  That  money  was  in  law  not  Koenig 's 
money,  but  it  was  the  money  of  the  plaintiff.  And  if 
the  defendants  Kuschke  and  Co.  paid  over  to  Koenig 
with  knowledge  of  the  circumstances  money  which  was 
the  plaintiff's  money, intending  that  Koenig  should  keep 
it  for  his  own  use  and  that  the  plaintiff  should  be  kept 
in  ignorance  of  the  payment,  I  think  they  are  liable  to 
the  plaintiff  for  the  amount.  The  plaintiff  cannot,  of 
course,  recover  the  money  twice  over,  but  he  is  entitled 
to  recover  it  against  either  or  both  of  the  defendants, 
and  he  is  entitled  to  judgment  against  Kuschke  and  Co. 
for  £38  and  costs. 

[Solicitors  —  Windsor  and  Co. ,  for  the  plaintiff  ; 
Courtenay,  Croome,  Son,  ana  Finch,  for  the  defendants, 
Kuschke  and  Co.] 


Court  of  Appeal  (Lord  Alverstone,  M.R. ,  )  1900. 

Kigby  and  Collins,  L.JJ.)  j  '      July  5. 

BOOKBS  V.  HOSEOOOD.* 

Vendor  and  Purchaser — Contract — Covenants — 
•  Restrictive    covenants — User — ^Covenant  run- 
ning with  the  land — Bights  of  assignees. 
Decision    of     Farwell,      J.    {ante^      p.      20), 

affirmed  as  regards  some  of  the  plaintiffs.    Cross 

appeal  of  plaintiff  Bogers  allowed. 


This  was  an  appeal  against  the  decision  of  Mr.  Justice 
Farwell,  which  was  reported  in  TJie  Timet  of 
November  8  last,  and  ante,  p.  20.  The  action 
was  brought  by  the  trustees  of  the  will  of  the 
late  Sir  John  Millais,  as  owuers  of  property  in 
Falaoe-gate,  and  by  W.  R.  Rogers,  the  owner  of 
adjoining  property,  for  the  purpose  of  enforcing 
restrietive  covenants  against  the  defendant,  who  is  now 
the  owner  of  the  property  known  as  lliomey -house,  at 
the  corner  of  Palace-gate  and  Kensington-gore,  and 
proposes  to  bnild  a  large  block  of  residential  flats  upon  it. 
On  May  31,  1869,  the  then  Duke  of  Bedford  par- 
chased  a  plot  of  land,  which  formed  part  of  the  pro- 
perty to  which  the  action  related,  from  Messrs.  Cubitt 
and  Co.,  and  covenanted  to  erect  thereon  not  more 
than  one  messuage,  or  dwelling-house,  which  was  to  be 
used  for  a  private  residence  only,  and  no  trade  or 
business  was  to  be  carried  on  there.  Subsequently,  on 
July  31  in  the  same  year,  he  purchased  an  adjoining 
plot  upon   similar  conditions,    except   that  there  was  no 
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exfuress  restriction  as  to  the  number  of  houses  to  be  built 
upon  it.  These  covenants  were  expressed  to  be 
intended  **  to  enure  for  the  benefit  of  "  Messrs. 
Gubitt  and  Co.,  **  their  heirs  and  assigns,  or  others 
claijning  under  them  to  all  or  any  of  their  lands  adjoin- 
ing or  near  to  "  the  property  purchased  by  the  Duke. 
The  Duke  subsequently  purchased  another  adjoining  plot, 
with  respect  to  which  no  restrictive  covenants  were 
entered  into.  Sir  John  Millais  bought  his  property  in 
:^alace-gate  from  Messrs.  Gubitt  in'  1873  and  built  ^ 
house  upon  it.  The  conveyance  to  him  contained  no 
express  assignment  of  the  benefit  of  the  covenant  entered 
into  by  the  Duke  of  Bedford.  The  conveyance  con- 
tained a  recital  of  one  of  the  conveyances  to  the  Duke, 
bat  did  not  in  any  way  refer  to  the  restrictive  covenant 
therein.  In  1872  the  Duke  of  Bedford  died,  and  his 
successor  no  longer  wished  to  live  at  Thorney- house. 
In  order  to  enable  him  to  dispose  of  the  property  more 
freely,  Messrs.  Gubitt  in  1876  executed  a  deed  releasing 
him,  so  far  as  they  could,  from  the  covenant  relating  to 
the  number  of  bouses  to  be  built  on  the  property.  The 
plaintiff  Rogers,  who  was  one  of  the  firm  of  Gubitt  and 
Co.,  and  consequently  one  of  the  original  covenantees, 
purchased  other  property  in  Palace-gate  from  the  firm 
after  the  date  of  this  release.  The  defendant  purchased 
from  the  Duke's  devisees.  Mr.  Justice  Farwell  held 
that  the  trustees  of  Sir  John  Millais  were  entitled  to 
the  benefit  of  the  restrictive  covenant,  and  could  enforce 
it  against  the  defendant,  and  that  the  erection  of  a 
block  of  flats  would  be  a  breach  of  the  covenant  not  to* 
erect  more  than  one  honse  on  the  land.  His  Lordship 
accordingly  granted  an  injunction  in  favour  of  the 
trustees  as  against  the  defendant.  But  his  Lordphip  held 
that  the  plaintiff  Rogers,  having  joined  in  releasing  the 
covenant,  could  not  now  enforce  it.  The  action  was 
dismissed  as  regarded  Rogers.  The  defendant  appealed  ; 
and  Rogers  gave  a  cross  notice  of  appeal. 

Mr.  Warmington,  Q.G.,  Mr.  Hughes,  Q.G.,  and  Mr. 
A.  J.  Allen  were  for  the  defendant  ;  Mr.  Haldane, 
Q.G.,  and  Mr.  Ghristopher  James  were  for  the  plaintiffs. 

On  June  21  last  the  judgment  of  the  Gourt  was 
reserved. 

Lord  Justice  Gollins  read  the  judgment  of  the 
Gourt  dismissing  the  appeal  and  allowing  the  cross 
appeal.  His  Lordship  said  : — This  case  raises  questions 
of  some  difficulty,  but  we  are  of  opinion  that  the  deci- 
sion of  Mr.  Justice  Farwell  is  right,  and  ought  to  be 
affirmed.  No  difficulty  arises  as  to  the  burden  of  the 
covenants  in  this  case.  The  defendant  is  the  assignee  of 
the  covenantor  in  respect  of  the  two  plots  of  land  com- 
prised in  the  conveyances  of  May  31  and  July  31,  1869, 
and  he  took  with  notice  of  the  covenants  now  sought  to 
be  enforced.  Nor  have  we  any  hesitation  in  accepting 
Mr.  Justice  Farweirs  conclusion,  that  the  buildings 
which  the  defendant  proposes  to  erect  will  invohe  a 
breach  of  these  covenants.  The  real  and  only  difficulty 
arises  on  the  question — whether  the  benefit  of  these 
covenants  has  passed  to  the  assigns  of  Sir  John  Millais 
as  owners  of  the  plot  purchased  by  him  on  March  25, 
1872,  there  being  no  evidence  that  he  knew  of  these 
covenants  when  he  bought.  Here  again  the  difficulty  is 
narrowed,  because  by  express  declaration  on  the  face  of 
the  conveyances  of  1869  the  benefit  of  the  two  cove- 
nants in  question  was  intended  for  all  or  any  of  the 
vendor's  lands  near  to  or  adjoining  the  plot  sold,  and 
therefore  for  (among  others)  the  plot  of  land  acquired 
l^  Sir  John  Millais,  and  that  they  **  touched  and  con- 
cerned "  that  land  within  the  meaning  of  those  words 
so  as  to  run  with  the  land  at  law  we  do  not  doubt. 
Therefore,  but  for  a  technical  difficulty  which  was  not 
raised  before  Mr.  Justice  Farwell,  we  should  agree 
with  him  that  the  benefit  of  the  covenants  in 
question  was  annexed  to  and  passed  to  Sir  John 
Millais   by    the     conveyance   of   the   land     which    he 


bought  in  1872.  A  difficulty,  however,  in  giving; 
effect  to  this  view  arises  from  the  fact  that  the 
covenants  in  question  in  the  deeds  of  May  and  July, 
1869,  were  made  with  the  mortgagors  only,  and  there- 
fore in  contemplation  of  law  were  made  with  a  stranger 
to  the  land,  **  Webb  v.  Russell"  (3  Term  Rep., 393),  to- 
which,  therefore,  the  benefit  did  not  become  annexed. 
That  a  Gourt  of  Equity,  however,  would  not  regard  such 
an  objection  as  defeating  the  intention  of  the  parties  ta- 
the  covenant  is  clear  ;  and,  therefore,  when  the  covenant 
was  clearly  made  for  the  benefit  of  certain  land  with  a 
person  who  in  the  contemplation  of  such  a  Gourt  was- 
the  true  owner  of  it,  it  would  be  regarded  as  annexed 
to  and  running  with  that  land,  just  as  it  would  have 
been  at  law  but  for  the  technical  difficulty.  I  think 
this  is  the  plain  result  of  the  observations  of  Vice- 
Ghanctallor  Hall  in  the  well-known  passage  in  **  Renals 
V.  Gowlishaw  "  (9  Gh.D.,  125),  of  Sir  George  Jessel, 
M.R.,  in  **  London  and  South- Western  Railway  v. 
Oomm  "  (20  Gh.D.,583),  and  of  Vice-Ghancellor  Wood 
in  **  Ghild  v.  Douglas  "  (Kay,  560),  which,  we  agree 
with  Mr.  Justice  Farwell,  are  untouched  on  this  point 
by  anything  decided  in  the  subsequent  proceedings  in 
that  case.  Referring  to  **  Tulk  v.  Moxhay,"  Sir  George- 
Jessel,  M.R.,  in  '*  London  and  South- Western  Railway 
V.  Gomm  "  said  : — *•  The  doctrine  of  that  case,  rightly 
considered,  appears  to  me  to  be  either  an  extension  in 
equity  of  the  doctrine  of  *  Spencer's  Gase  '  to  another 
line  of  cases,  or  else  an  extension  in  equity  of  the 
doctrine  of  negative  casements,  such,  fcr  instance,  as  a 
right  to  the  access  of  light,  which  prevents  the  owner 
of  the  servient -tenement  from  building  so  as  to  obstruct 
the  light.  .  .  .  Where  there  is  a  negative  covenant 
expressed  or  implied,  as,  for  instance,  not  to  build  so 
as  to  obstruct  a  view,  or  not  to  use  a  piece  of  land 
otherwise  than  as  a  garden,  the  Gourt  interferes  on  one 
or  other  of  the  above  grounds.  This  is  an  equitable 
doctrine,  establishing  an  exception  to  the  rules  ot 
common  law  which  did  not  treat  such  a  covenant  as 
running  with  the  land  "  (by  which  he  clearly  means  the 
burden),  **  and  it  does  not  matter  whether  it  proceeds 
on  analogy  to  a  covenant  running  with  the  land  or  an 
analogy  to  an  easement.  The  purchaser  took  the  estate 
subject  to  the  equitable  burden,  with  the  qualification 
that,  if  he  acquired  the  legal  estate  for  value  without 
notice,  he  was  freed  from  the  burden.  That  qualifica- 
tion, however,  did  not  affect  the  nature  of  the  burden  ; 
the  notice  was  required  merely  to  avoid  the  effect  of 
the  legal  estate,  and  did  not  create  the  right,  and  if 
the  purchaser  took  only  an  equitable  estate  he  took 
subject  to  the  burden,  whether  he  had  notice  or  not." 
In  an  earlier  passage  (at  p.  580),  dealing  with  the- 
covenant  in  question  in  that  case — viz.,  a  covenant  by  a 
purchaser  and  his  assigns  to  resell,  if  called  upon  by  the 
ven<lor  (a  railway  company),  and  with  the  objection  that 
it  contravened  the  rule  against  perpetuities,  he  said  : — 
**  VMiether  the  rule  applied  or  not  depends  upon  this, 
as  it  appears  to  me,  does  or  does  not  the  covenant  give 
an  interest  in  the  land  ?  If  it  is  a  bare  or  mere  personal 
contract  it  is  of  course  not  obnoxious  to  the  rule,  bat 
in  that  case  it  is  impossible  to  see  how  the  present 
appellant  can  be  bound.  He  did  not  enter  into  the 
contract,  but  is  only  a  purchaser  from  Powell,  who  did. 
If  it  is  a  mere  personal  contract  it  cannot  be  enforced 
against  the  assignee  ;  therefore  the  company  must 
admit  that  it  somehow  binds  the  land,  but  if 
it  binds  the  land  it  creates  an  equitable  interest 
in  the  land."  These  observations,  which  are 
just  as  applicable  to  the  benefit  reserved  as  to 
the  burden  imposed,  show  that  in  equity,  just  as  at 
law,  the  first  point  to  be  determined  is  whether  the 
covenant  or  contract  in  its  inception  binds  the  land. 
If  it  does,  it  is  then  capable  of  passing  with  the  land, 
to  subsequent  assignees  :    if  it  does  not,  it  is   incapable- 
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«of  passing  by  mere  assignment  of  the  land.  The  benefit 
may  be  annexed  to  one  plot  and  the  harden  to  another, 
and  when  this  has  been  once  olearly  done  the  benefit 
and  the  burden  pass  to  the  respective  assignees, 
subject,  in  the  ease  of  the  bunieo,  to  proof  that  the 
legal  estate,  if  acquired,  has  been  acquired  with  notice 
•of  the  covenant.  The  passage  enclosed  in  a  parenthesis 
in  the  report  of  the  judgment  of  Vice-Chancellor  Hall 
in  "  Renals  v.  Cowlishaw  "  supports  the  same  view, 
nor  are  the  general  observations  or  the  decision  of 
the  case  itself  inconsistent  with  it.  There  in  the 
original  conveyance  which  imposed  the  restrictive 
covenant  there  was  no  expression,  as  there  is  in  the 
present  case,  that  the  restriction  was  intended  for  the 
benefit  of  any  part  of  the  estate  retained,  and  it  is  in 
reference  to  such  a  case  that  he  said  **  the  plaintiffs  rest 
their  case  upon  there  being  assigns  of  the  Mill  Hill 
Estate,  and  they  say  that,  as  the  vendors  to  Shaw  were 
the  owners  of  that  estate  when  they  sold  to  Shaw  a 
parcel  of  land  adjoining  it,  the  restrictive  covenant 
•entered  into  by  the  purchaser  of  that  parcel  of  land 
must  be  taken  to  have  been  entered  into  with  them  for 
the  purpose  of  protectmg  the  Mill  Hill  Estate,  which 
they  retained  ;  and,  therefore,  that  the  benefit  of  that 
restrictive  covenant  goes  to  the  assign  of  that  estate* 
irrespective  of  whether  or  not  any  representation  ttiat 
«uch  a  covenant  had  been  entered  into  by  a  purchaser 
from  the  vendor  was  made  to  such  assigns,  and  without 
any  contract  by  the  vendor  that  that  purchaser  should 
have  the  benefit  of  that  covenant.  The  argument  must, 
it  would  seem,  go  to  this  length— viz.,  that  in  such  a 
case  a  purchaser  becomes  entitled  to.  (the  benefit  of)  the 
•covenant,  even  although .  he-  did  not  know  of  the 
existence  of  the  covenant,  and  that  although  the  pur- 
chaser is  not  (as  the  purchasers  in  the  present  case  were 
not)  purchaser  of  all  the  property  retained  by  the  vendor 
upon  the  occasion  of  the  conveyance  containing  the 
covenant.  It  appears  to  me  that  the  three  cases  to 
which  I  have  referred  show  that  this  is  not  the  law  of 
this  Court  ;  and  that  in  order  to  enable  a  purchaser  as 
an  assign  (such  purchaser  not  being  an  assign  of  all  that 
the  vendor  retained  when  he  executed  the  conveyance 
containing  the  covenants,and  that  conveyance  not  show- 
ing that  the  benefit  of  the  covenant  was  intended  to 
enure  for  the  time  being  for  the  benefit  of  each  portion 
of  the  estate  so  retained,  or  of  the  portion  of  the 
«state  of  which  the  plaintiff  is  assign)  to  claim  the 
benefit  of  a  restrictive  covenant,  this  at  least  must 
Appear,  that  the  assign  acquired  his  property  with  the 
benefit  of  the  covenant — ^that  is,  it  must  appear  that  the 
benefit  of  the  covenant  was  part  of  the  subject  matter 
of  the  purchase.*'  So  in  **  Child  v.  Douglas  "  (Kay, 
«t  p.  671)  Vice-Chancellor  Wood  said  : — **  Where  part 
of  the  remaining  property  of  the  original  vendor  has 
been  sold  to  another  person,  who  must  be  considered  to 
have  bought  the  benefit  of  the  former  purchaser's 
covenant,  and  more  especially  when  the  subsequent 
purchaser  has  entered  into  a  similar  covenant  on  his  own 
part,  he  must  be  considered  to  have  done  this  in  con- 
sideration of  those  benefits,  and  even  whether  he 
actually  knew  or  was  ignorant  that  this  covenant  was, 
in  fact,  inserted  in  other  purchase  deede,  because  he 
must  be  taken  to  have  bought  all  the  rights  connected 
with  his  portion  of  the  land."  These  authorities 
establish  the  proposition  that,  when  the  benefit  has 
been  once  clearly  annexed  to  one  piece  of  land,  it 
passes  by  assignment  of  that  land,  and  may  be  said  to 
run  with  it,  as  well  in  contemplation  of  equity  as  of 
law  without  proof  of  special  bargain  or  representation 
on  the  assignment  of  it.  In  such  a  case  it  runs  not 
because  the  conscience  of  either  party  is  affected,  but 
)>ecause  the  purchaser  has  bought  something  that 
inhered  in  or  was  annexed  to  the  land  bought.  This  is 
the  reason  why,  in    dealing    with   the  burden,  the  pur- 


chaser's conscience  is  not  affected  by  notice  of 
covenants  which  were  part  of  the  original  bargain  on 
the  first  sale,  but  were  merely  personal  and  collateral, 
while  it  is  affected  by  notice  of  those  that  touch  and 
concern  the  land.  The  covenant  must  be  one  that  is 
capable  of  running  with  the  land  before  the  question  of 
the  purchaser's  conscience  and  the  equity  affeeting  it 
can  come  into  discussion.  When,  as  in  "  Renals  v. 
Cowlishaw,"  there  is  no  indication  in  the  original 
conveyance,  or  in  the  circumstances  attending  it,  that 
the  burden  of  the  restrictive  covenant  is  imposed  for 
the  benefit  of  the  land  reserved,  or  any  particular  part 
of  it,  then  it  becomes  necessary  to  examine  the  circum- 
stances under  which  any  part  of  the  land  reserved  is 
sold,  in  order  to  see  whether  a  benefit,  not  originally 
annexed  to  it,  has  become  annexed  to  it  on  the  sale, 
so  that  the  purchaser  is  deemed  to  have  bought  it  with 
the  land,  and  this  can  hardly  be  the  case  where  the 
purchaser  did  not  know  of  the  existence  of  the  restric- 
tive covenant.  But  when,  as  here,  it  has  been  once 
annexed  te  the  land  reserved,  then  it  is  not  necessary  to 
spell  an  intention  out  of  surrounding  facts,  such  as  the 
existence  of  a  building  scheme,  statements  at  auctions, 
and  such  like  circumstances,  and  the  presumption  must 
be  that  it  passes  on  a  sale  of  that  land,  imless  there 
is  something  to  rebut  it,  and  the  purchaser's  ignorance 
of  the  existence  of  the  covenant  does  not  defeat  the 
presumption.  We  find  nothing  in  the  conveyance  to  Sir 
John  Millais  in  any  degree  inconsistent  with  the  inten- 
tion to  pass  to  him  the  benefit  already  annexed  to  the 
land  sold  to  him.  The  covenant  by  the  vendor  to  build 
a  wall,  if  required  by  Sir  John  MilUis  to  do  so,  in 
order  to  prevent  Sir  John  Millais's  windows  overlooking 
the  adjoining  plot  does  not  seem  to  us  to  have  any 
bearing  on  the  point,  and  we  are  of  opinion,  therefore, 
that  Sir  John  Millais's  asiiigns  are  entitled  to  enforce 
the  restrictive  covenant  against  the  defendant,  and  that 
his  appeal  must  be  dismissed.  It  is,  however,  still 
necessary  to  consider  the  question  raised  by  the  cross- 
notice  of  Mr.  Rogers.  Mr.  Rogers  is  one  of  the 
covenantees  with  whom  the  Duke  of  Bedford  covenanted 
in  a  deed  of  October  30,  1876,  **  that  every  messuage 
to  be  erected  on  the  two  plots,  or  either  of  them,  should 
at  all  times  thereafter  be  adapted  for  and  used  as  and 
for  a  private  residence  only."  Mr.  Rogers  was  a  party 
to  a  deed  of  even  date,  whereby  he  and  his  partners 
released  the  Duke  from  the  covenants  restricting  the 
number  of  houses  to  be  built  on  the  plots  contained  in 
the  conveyances  of  May,  1869,  and  July,  1869.  He 
afterwards  took  an  assignment  from  his"  partners  of  two 
other  plots  of  the  firm's  building  land,  near  to  the 
Bedford  and  Millais  plots.  Mr.  Justice  Farwell  dis- 
missed the  action,  so  far  as  it  set  up  any  claim  by 
Rogers,  on  the  ground  that  the  latter  could  not  after 
the  release  above  mentioned  complain  of  the  erection 
of  several  dwelling-houses  ;  and  the  learned  Judge  did 
not  consider  that  the  proposed  building  would  be  a 
violation  of  the  covenant  with  Mr.  Rogers,  that  every 
house  to  be  erected  on  the  two  plots,  or  either  of  them, 
or  any  part  thereof,  should  at  all  times  thereafter  be 
adapted  for  and  used  as  and  for  a  private  residence 
only.  We  are  of  opinion,  however,  that  such  a  block 
of  flats  as  it  is  proposed  to  erect  would  involve  a  breach 
of  this  covenant.  Though  we  agree,  as  we  have  said, 
that  such  a  building  does  involve  a  breach  of  the  cove- 
nant that  n»  more  than  one  messuage  or  dwelling-house 
should  be  erected  or  standing  on  such  plot,  and  that 
such  messuage  should  be  adapted  for  and  used  as  and 
for  a  private  residence,  we  think  it  is  also  a  breach  of 
the  covenant  in  question.  Though  it  is  certainly  not 
one  messuage  or  dwelling-house  only  adapted  for  and 
used  as  a  private  residence,  neither  does  it  seem  to  ns 
to  constitute  several ,  separate  dwelling-houses  adapted 
for   and   used   as   private   residences    only,  within  the 
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meaning  of  the  covenant.  We  think  residential  flats, 
involving  the  use  of  a  public  entrance  and  staircase,  do 
not  answer  the  description  of  private  residences  con- 
templated by  the  words  quoted.  The  covenant  must, 
we  think,  be  construed  in  an  ordinary  or  popular,  and 
not  in  a  legal  and  technical,  sense  ;  and  we  do  not  think 
that  residential  flats,  though  for  many  purposes  separate 
dwelling-houses,  come  within  the  popular  description  of 
the  class  of  buildings  which  it  was  intended  to  permit. 
The  cross-appeal,  therefore,  of  Mr.  Rogers  must  be 
allowed. 

[Solicitors— Parker  and  Thomas  ;    Stibbard,    Gibson, 
and  Co.  J 


Court  of  Appeal  (A.  L.  Smith,  Vaughan  \  1900. 

Williams,  and  Romer,  L.JJ.)  j  July  5. 

ths  matob,  &c.,  ov  thb  bosough  of  hyds  v.  thb 
oldham,  a3ht0n,  and  hyde  eleotbic  tbamway 
(limited)  and  others.* 

Tramway    Company — Laying     down     tramway — 
Power  to   break  up  footway — Tramway   Act, 
1870,  sees.  3  and  26. 
Decision  of  Grantham,   J.  (15  The  Times  L.R., 

456),  affirmed. 

This  was  an  appeal  by  the  defendants  from  the 
judgment  of  Mr.  Justice  Grantham,  at  the  trial  of  an 
action  without  a  jury,  reported  in  15  The  Times 
L.R.,  at  p.  456.  The  action  was  brought  by  the 
corporation  of  Hyde  against  the  Oldham,  Ashton,  and 
Hyde  Electric  Tramway  (Limited),  the  British  Electric 
Traction  (Pioneer)  Company  (Limited), the  British  Thom- 
son-Houston Company  (Limited), aad  the  British  Insulated 
Wire  Company  (Limited),  for  an  injunction  restraining 
the  defendants  from  breaking  open  certain  footways 
in  the  borough  of  Hyde,  and  laying  down  electric 
cables  thereunder  for  the  purpose  of  using  them  for 
working  tramways  which  the  defendants  had  con- 
structed, and  for  damages. 

The  Tramways  Act,  1870,  section  26,  provides 
that  the  persons  authorized  by  any  special  Act 
to  construct  a  tramway  (called  the  promoters) 
*'  may  from  time  to  time  for  the  purpose  of 
making,  forming,  laying  down,  maintaining  and  renew- 
ing any  tramway  duly  authorized,  or  any  part  or  parts 
thereof  respectively,  open  and  break  up  any  road  " 
subject  to  certain  regulations.  The  regulations  provide 
that  the  promoters  shall  give  notice  to  the  road 
authority  of  their  intention  to  open  and  break  up  any 
road,  and  that  they  shall  not  open  or  break  up  or  alter 
the  level  of  any  road  except  imder  the  superintendence 
of  the  road  authority.  By  section  3  the  term  "  road  " 
is  defined  to  mean  "  any  carriageway  being  a  public 
highway,  and  the  carriageway  ot  any  bridge  forming 
part  of  or  leading  to  the  same.''  By  the  Tramways 
Orders  Confirmation  (No.  2)  Act,  1896,  the  British 
■  Electric  Traction  (Pioneer)  Company  (Limited),  therein- 
after called  the  promoters,  their  successors  and  assigns, 
were  authorized  to  construct  tramways  in  the  district  of 
Oldham,  Ashton-under-Lyne,  and  Hyde.  The  Oldham, 
Ashton,  and  Hyde  Electric  Tramway  (Limited)  were  the 
successors  of  the  British  Electric  Traction  (Pioneer) 
Company  (Limited).  The  other  defendants  were  the 
contractors  employed  l^  them  to  do  the  w<yk.  Section 
6  of  the  last-mentioned  Act  provides  that  the  promoters 
may,  and  so  far  as  regards  so  much  of  the  tramways  as 
is  to  be  laid  within  the  borough  of  Hyde  shall,  within 
two  years  from  the  date  of  the  provisional  order,  con- 
struct and  maintain  the  tramways  therein  described. 
Section  18,  subsection  10,  provides"  for   the   use   to  be 

^Reported  by  F.  O.  RCcker,  Esq..  Barristernbt-Lair. 


made  of  any  paving,  metalling,  or  material  excavated 
by  the  promoters  in  the  construction  of  the  tramways- 
from  any  road  uuder  the  jurisdiction  of  the  plaintiffs. 
Subsection  19  provides  that  the  promoters  shall  not^ 
without  the  consent  of  the  plaintiffs,  work  the  tram- 
ways by  steam  or  any  mechanical  power  other  than 
electricity  and  that  such  consent  may  be  given  subject 
to  such  terms  and  conditions  as  the  plaintiffs  think  fit. 
Subseoiion  21  provides  tbat  the  promoters  shall  enter 
into  a  bond  to  forfeit  £500  to  the  plaintiffs  in  case  the 
tramways  are  not  completed  within  two  years.  Section 
16  provides  tbat  the  promoters  shall,  betides  giving 
notice  of  their  intention  to  open  or  break  up  any 
road,  lay  before  the  Board  of  Trade  and  the  road 
authority  a  plan  showing  the  proposed  mode  of  con- 
structing, laying  down,  maintaining,  and  renewing 
the  tramways.  Section  24  provides  that  the  carriage* 
used  on  the  tramways  may,  with  the  consent 
of  the  Board  of  Trade,be  moved  by  means  of  electricity 
or  other  mechanical  power  applied  according  to  a  system 
approved  by  the  Board  of  Trade.  Section  25  provider 
that  the  promoters  may  place  and  maintain  on  any 
street  or  road  in  which  any  of  the  tramways  may  be 
laid  such  posts  and  overhead  electric  wires  as  msy  be- 
necessary  and  proper  for  werking  the  tramway  by 
electric  power.  A  plan  for  the  construction  of  the- 
tramway  was  authorized  by  the  Board  of  Trade  under 
section  24  of  the  Act  of  1896.  It  involved  the  laying- 
down  of  cables  or  feeders  under  the  footways  of  the 
streets  traversed.  Disconnecting  stations  were  authorized' 
to  be  erected  on  the  pavement  at  intervals  of  a  quarter 
of  a  mile,  by  means  of  which  the  electric  current  might 
be  disconnected  from  any  section  of  the  overhead  wire. 
On  July  5,  1898,  the  defendants  gave  to  the  plaintiffs 
notice  of  their  intention  to  open  the  ground  of  the 
streets  under  the  plaintiffs'  control,  along  which  it  wae 
intended  that  the  tramway  should  pass,  for  the  purpose 
of  laying  the  electric  supply  mains.  Prior  to  this  they 
had  undertaken  to  pay  £500  towards  the  cost  of  wtden- 
ing  the  streets.  The  plaintiffs,  however,  refused  to 
consent  to  the  feeders  being  laid  under  the  footways,, 
unless  the  defendants  undertook  to  pay  a  further  sum  of 
£500  towards  widening  the  streets.  This  the  defendants 
declined  to  do,  and,  claiming  to  be  entitled  to  lay  the 
feeders  under  the  footways  without  the  oonsent  of  the 
plaintiffs,  they  effected  the  work  in  September  and 
October,  1898.  This  action  was  commenced  on  Decem- 
ber 2,  1898.  At  the  trial  Mr.  Justice  Grantham  gave 
judgment  for  the  plaintiffs,  granting  a  mandatoiy 
injunction  and  also  awarding  them  £100  damages.  The 
defendants  appealed. 

Mr.  Cripps,  Q.C.,  and  Mr.  Bartley  Denniss  appeared 
for  the  defendants  ;  Mr.  Macmorran,  Q.C.,  and  Mr.  £. 
iSutton  for  the  plaintiffs. 

The  Court  dismissed  the  appeal. 

Lord  Jxtstics  A.  L.  Smith  said  that  the  action  was 
brought  by  the  corporation  of  Hyde,  in  their  capacity  as 
surveyors  of  the  highways  within  their  borough,  and 
they  complained  that  the  defendants  had,  without  their 
consent  and  against  their  wish,laid  down  certain  electric 
cables  or  feeders  under  the  footways  in  certain  streeta 
within  the  borough.  The  defendants  claimed  that  they 
had  a  right  so  to  lay  down  feeders  under  the  footways, 
and  they  claimed  that  they  had  a  right  to  continue  to 
do  so,  and  they  justified  under  the  Tramways  Act,  1870, 
and  under  a  provisional  order  confirmed  by  a  Confirma- 
tion Act  passed  in  1896.  The  question  was,  could  the 
defendants  justify  under  the  Tramways  Act  for  the  pro- 
visional order  ?  Mr.  Justice  Grantham  had  decided  that 
they  could  not,  and  in  his  opinion  that  decision  was 
right.  It  was  clear,  from  sections  8  and  26  of  the 
Tramways  Act,  that  that  Act  did  not  authorize  the  open- 
ing or  breaking  up  of  footways,  but  only  of  oarriage- 
ways.    The  defendants  now  said  that  those  sections  only 
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applied  to  the  laying  down  of  tramways  and  not  to  the 
laying  down  of  electric  feeders.  If  that  were  bo,  at  any 
rate  the  Act  did  not  help  the  defendants  in  their 
justification.  They  then  jostified  under  their  provisional 
order.  Now  did  the  provisional  order  give  them  the 
power  to  lay  down  electric  feeden  under  the  footways  ? 
Section  25  was  the  section  on  which  the  defendants 
chiefly  relied.  Thai;  section  provided  that  the  promoters 
might  place  and  maintain  on  any  street  or  road — he  was 
not  prepared  to  say  that  **  street  **  did  not  mean  the 
whole  width  of  the  street  from  wall  to  wall  including 
the  footways — such  posts  and  overhead  electric  wires  as 
might  he  necessary  and  proper  for  working  the  tram- 
ways by  electric  power.  Did  that  confer  authority  on  the 
promoters  to  lay  down  cables  or  feeders  underneath  the 
soil,  or  only  to  do  something  overhead  ana  above  the 
soil  ?  In  his  opinion  it  only  applied  to  something  to  be 
done  above  the  soil  and  not  underneath  it.  But  it  was 
argued  on  behalf  of  the  defendants  that  it  was  necessary  to 
lay  down  feeders  underneath  the  soil  in  order  to  enable 
iibem  to  carry  out  their  statutory  powers  of  making  the 
^amways.  The  argument  came  to  this,  that  the  word 
**  overhead  *'  in  section  25  of  the  provisional  order 
ought  to  be  construed  as  meaning  underground.  He 
could  not  read  the  section  as  justifying  the  defendants 
in  what  they  had  done.  At  the  trial  the  plaintiffs  gave 
evidence  of  the  damage  which  they  had  sustained,  and 
the  learned  Judge  awarded  them  £100  damages.  The 
plaintiffs,  however,  wanted  more  than  tiiiis  ;  they  said 
that  the  defendants  claimed  to  have  a  right  to  lay  the 
feeders  under  the  footways,  and  intended  to  go  on  lay- 
ing the/n,  and  they  asked  that  the  defendants  might  be 
restrained  from  doing  so.  The  learned  Judge  accor<lingly 
granted  an  injunction.  The  defendants  now  said  that 
the  plaintiffs  were  not  entitled  to  an  injunction  because 
they  had  been  too  late  in  asking  for  it.  It  appeared 
that  the  work  was  finished  on  October  3,  and  that  the 
writ  was  issued  on  December  2.  But  the  corporation 
had  not  Iain  by  and  permitted  the  defendants  to  do  the 
work.  On  the  contrary,  the  work  had  been  done  in 
spite  of  the  strongest  objections  on  the  part  of  the 
•corporation.  He  did  not  think  there  was  any  ground 
for  saying  that  the  plaintiffs  were  too  late.  It  was  then 
suggested  that  the  injunction  would  do  more  harm  than 
good,  and  that,  if  the  plaintiffs  took  a  proper  view  of 
their  duty,  they  would  not  ask  for  it.  But  the  plaintiffs 
did  ask  for  it,  and  in  his  judgment  that  suggestion  was 
untenable.  As  to  whether  there  ought  to  be  a  manda- 
tory injunction,  he  thought  that  the  injunction  should 
be  varied,  and  that  it  should  be  in  the  form  which 
"would  be  stated  by  Lord  Justice  Romer.  The  appeal 
faile^,  and  must  be  disnissed.  \ 

Lord  Justice  Vatjohan  Williams  delivered  a  judg- 
ment in  which  he  said  that  he  entirely  agreed. 

Lord  Jtjsticb  Romer  said  he  also  agreed.  The  form 
of  the  judgment  would  be  altered,  and  would  be  as 
^follows  : — **  Declare  that  the  defendants  are  not  em- 
powered to  lay  or  keep  wires  under  the  footways. 
Restrain  the  defendants  from  opening  or  breaking  up 
eufoh  footways  without  the  consent  of  the  plaintiff!  ; 
but  this  injunction  is  not  to  restrain  them  from  remov- 
ing wires,  provided  they  make  good  all  damage.'' 

[Solicitors — Rooke  and  Sons,  agents  for  Thomas 
Brownson,  Hyde,  for  the  plaintiffs  ;  H.  C.  Godfray, 
*for  the  defendants.] 


'Court  of  Appeal  (A.  L.  Smith,  Vaughan  )  1900. 

Williams,  and  Uomer,  L.JJ.)  j  July  6. 

MATTHEWS  AND  ANOTHER  V.  USHER  AND  OTHECUS.* 

Landlord  and  Tenant — Lease — Forfeiture — Mort- 
gage of  equity  of  redemption. 

^Reported  by  W.  F.  Barry.  Esq.,  Barrister-at-Law. 


In  the  case  of  a  lease  made  before  the  Convey- 
ancing  Act,  1881,  the  equitable  owner  of  the  re- 
version cannot  bring  an  action  to  recover  pos- 
session of  the  premises. 


This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  Mr.  Justice  Ridley  at  the  trial  of  the  action 
without  a  jury.  The  action  was  brought  to  recover 
possession  of  certain  houses  upon  the  ground  of 
forfeiture  for  breach  of  a  covenant  to  repair  in  a 
lease. 

The  question  was  whether  in  the  case  of  a  lease  made 
before  the  Conveyancing  Act,  1881,  the  equitable 
owner  of  the  reversion  could  bring  an  action  to  recover 
possession  of  the  premises.  The  facts,  so  far  as  material 
to  this  report,  were  as  follows  :— On  March  10,  1819, 
one  Severn  granted  a  lease  of  certain  houses  to  one 
Bverard  for  the  term  of  81  years  at  the  annual  rent  of 
£36.  The  lease  contained  a  covenant  by  the  lessee,  his 
executors,  administrators,  and  assigns  to  repair  and 
keep  In  repair  the  houses,  and  a  proviso  that  the  lessor, 
his  heirs,  and  assigns  might  re-eater  on  breach  of  any 
of  the  covenants  in  the  lease.  In  1878,  the  legal  owner 
of  the  reversion  expectant  on  the  lease  executed  a  legal 
mortgage  of  it,  and  in  July,  1887,  he  mortgaged  the 
equity  of  redemption  to  the  plaintiffs.  The  plaintiffs 
were  in  receipt  of  the  rents  and  profits.  In  July,  1898, 
the  plaintiffs  served  notice  under  section  14  of  the 
Conveyancing  Act,  1881,  stating  as  ground  of  for- 
feiture a  breach  of  the  covenant  to  repair,  and  broil|fht 
this  action  to  recover  possession  of  the  houses.  The 
defendants  contended  that  only  the  legal  owner  of  the 
reversion,  in  this  case  the  first  mortgagee,  could  elect 
to  take  advantage  of  the  forfeiture  clause  in  the  lease 
and  bring  an  action  to  recover  possession  of  the 
houses.  At  the  trial  the  mortgagee  was  added  as 
plaintiff  in  the  action.  Mr.  Justice  Ridley  held  that, 
by  virtue  of  section  25,  subsection  5,  of  the  Judicature 
Act,  tl873,  the  plaintiffs  could  bring  the  action  and  he 
gave  judgment  for  them.  The  defendants  appealed. 
By  section  25,  subsection  5,  *'  A  mortgagor,  entitled 
for  the  time  being  to  the  possession  or  receipt  of  the 
rents  and  profits  of  any  land  as  to  which  no  notice  of 
his  intention  to  take  possession  or  to  enter  into  the 
receipt  of  the  rent«  and  profits  thereof  shall  have  been 
given  by  the  mortgagee,  may  sue  for  such  possession  or 
for  the  recovery  of  such  rents  or  profits,  or  to  prevent 
or  recover  damages  in  respect  of  any  trespass  or  other 
wrong  relative  thereto,  in  his  own  name  only,  unless 
the  cause  of  action  arises  upon  a  lease  or  other  contract 
made  by  him  jointly  with  any  other  person. " 

Mr.  R.  M.  Brat,  Q.C,  and  Mr.  Brooke  Littlb, 
for  the  defendants,  said  that  before  the  Judicature  Act, 
1873,  the  mortgagor  in  possession  could  not  have 
brought  ejectment.  Section  25,  subsection  5,  of  that 
Act  had  not  given  him  that  right.  The  lease  only  gave 
the  legal  owner  of  the  reversion  the  right  to  forfeit 
the  lease.  It  was  the  right  of  the  legal  mortgagee 
to  say  whether  he  would  elect  to  forfeit  the  lease  or 
not.  The  lease  was  part  of  his  security.  Section  10  of 
the  Conveyancing  Act,  1881,  no  doubt  gave  the 
mortgagor  in  possession  the  right  to  sue  in  such  a 
case,  but  that  section  was  limited  to  leases  executed 
after  the  passing  of  the  Act.  That  section  would  be 
unnecessary  if  the  plaintiffs'  contention  were  coirect. 
The  plaintiffs,  therefore,  were  not  entitled  to  sue. 
They  referred  to  **  Municipal  Permanent  Investment 
Building  Society  v.  Smith  *'  (22  Q.B.D.,  70)  ;  •*  Pair- 
clough  V.  Marshall  *'  (4  Bx.  D.,  37)  ;  **  Gentle  v. 
Faulkner  »»  (ante,  p.  397,  and  [1900]  2  Q.B.,  267). 

Mr.  Dickens,  Q.C,  and  Mr.  H.  Tindal  Atkinson 
(Mr.  Spence  with  them),  for  the  plaintiffs,  contendod 
that  in  equity  the   mortgagor   in  possession  was  looked 
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upon  as  the  real  owner  of  the  property,  and  section  26, 
subsection  5,  of  the  Judicature  Act,  1873,  said  in 
effect  that  the  equity  view  of  the  position  of  the 
mortgagor  in  possession  should  prevail  in  all  Courts, 
and  he  could  now  sue  to  recover  possession.  The 
section  put  the  mortgagor  in  the  position  of  the 
mortgagee  as  long  as  the  mortgagee  allowed  the 
mortgagor  to  remain  in  possession.  They  referred  to 
"Twnt  V.  Hunt"  (9  Bx.,  14),  and  "  Heath  v. 
Pugh  "  (6Q.B.D.,  846). 

Hie  CouBT  allowed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  that  the  short 
question  was  whether  the  plaintiffs,  who  were  only  the 
owners  of  the  equity  of  redemption,  could  bring  this 
action  to  recover  possession.  The  lease  reserved  to  the 
lessor,  his  heirs,  and  assigns  the  right  of  re-entry  on 
breach  of  any  of  the  covenants  in  the  lease.  Clearly  the 
plaintiffs,  being  the  mortgagors,  were  not  **  assigns  " 
within  the  meaning  of  the  proviso.  That  word,  as  was 
held  in  '*  Gentle  v.  Faulkner,"  meant  a  legal  assign. 
It  was  said  that  section  25,  subsection  6,  of  the  Judica- 
ture Act,  1873,  gAve  the  plaintiffs  the  right  to  bring 
ejectment  for  forfeiture  on  breach  of  covenant.  There 
was  a  great  deal  to  be  said  on  both  sides,  bat  in  his 
opinion  that  subsection  did  not  cover  the  present  case. 
It  was  conceded  that  a  mortgagor  could  not  have 
brought  this  action  before  the  Judicature  Act.  Did 
section  25,  subsection  5,  enable  the  plaintiffs  to  do  so  ? 
He  (the  Lord  Justice)  thought  that  that  enactment 
meai^t  th!.t  a  mortgagor  entitled  ^or  the  time  being  to 
the  possession  of  land  might  sue  for  such  possession, 
and  a  mortgagor  entitled  for  the  time  being  to  the 
receipt  of  the  rents  and  profits'  of  land  might  sue  for 
such  rent  or  profits.  Here  the  plaintiffs  were  not 
entitled  to  possession  of  the  land  because  the  lease  had 
not  been  forfeited.  It  was  said  that  they  stood  in  the 
shoes  of  the  mortgagee.  That  contention  would  not 
avail  them,  beoause  at  the  time  of  the  action  the 
mortgagee  had  not  given  notice  under  the  Conveyancing 
Act,  1881,  and  therefore  had  not  put  himself  in  a 
position  to  sue  for  possession.  It  was  then  said  that 
the  mortgagee  was  joined  as  a  plaintiff  in  the  action, 
but  that  again  would  not  avail  the  plaintiffs,  because, 
as  already  stated,  notice  under  the  Conveyancing  Act, 
1881,  had  not  been  given  by  the  mortgagee  or  by  any 
one  on  his  behalf.  Judgment  must  therefore  be  entered 
for  the  defendants. 

Lord  Justice  Vauohan  Williams  and  Lord 
Justice  Rombr  delivered  judgment  to  the  same 
effect. 

[Solicitors — G.  F.  Hudson,  Ifatthews,  and  Co.,  for 
the  plaintiffs ;  Peacock  and  Goddard,  for  the  de- 
fendants.] 
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(Cozens-Hardy, 
SACCHARIN  CORPORATION  (LIMITED)  V.     RBITMETER.* 

Patent — Infringement — Common  form  of  patent 
— **  Make,  use,  exercise,  and  vend,"  mean- 
ing of. 


This  was  a  patent  aetion  which  raised  a  novel  point 
of  oonstruction  on  the  very  old  use  of  the  word  exercise 
in  the  common  phrase  **  make,  use,  exercise,  and  vend,  ^' 
which  occurs  in  all  patents  granted  from  the  time  of 
Queen  Elizabeth  to  the  present  day. 

The  plaintiffs  are  the  owners  of  several  English 
patents  for    processes   for    making    a    substance    oalled 
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ortho  -  toluin  -  sulphuric  acid,  which  is  used  ia 
making  saccharin.  Hie  defendant  is  a  oommis- 
sion  merchant.  The  plaintiffs  sued  him  in  respect^ 
of  alleged  infringements  of  one  of  their  patents  called 
Monnet's  patent,  by  the  sale  of  parcels  of  saochariii. 
In  the  case  of  one  of  the  sales  his  Lordship  held  that 
the  plaintiffs  failed  to  prove  that  the  saccharin  was 
made  from  an  article  manufactured  by  the  patented  pro- 
cess. In  another  case  the  defendant  had  contracted  to 
deliver,  and  procured  to  be  delivered,  at  a  German 
port  saocharin  to  the  Chemical  and  Drugs  Company, 
an  English  company  which  imported  the  article 
to  England  and  sold  ii  in  England.  Against  this  company 
the  plaintiffs  have  succeeded  in  getting  judgment.  In. 
respect  of  this  part  of  the  case  the  defendant's  counsel 
contended  that,  assuming  that  the  article  used  in  making 
the  saocharin  was  made  by  the  patented  process,  the 
delivery  by  him  to  an  English  person  in  Garmaiiy, 
whether  with  or  without  knowledge  that  it  was  to  be 
sent  to  England,  was  no  infringement  of  English  law. 
They  argued  also  that  in  vending  saccharin  they  were 
not  bound  to  inquire  whether  one  article  used  in  the 
making  substance  dealt  in  was  or  not  made  by  the 
patented  process. 

Mr.  Moulton,  Q.C.,  Mr.  Cripps,  Q.C.,  and  Mr. 
J.  Graham  were  for  the  plaintiffs  ;  Lord  Robert 
Cecil,  Q.C.,  and  Mr.  A.  J.  Walter  for  the  de- 
fendant. 

His  L0RD£(HIP  delivered  judgment,  reserved  front 
the  27th  ult.,  as  follows:— This  is  an  action  in 
which  the  plaintiffs  claim  damages  for  the  infringe- 
ment of  Monnet's  patent  of  1894.  The  plaintiffs  in  their 
particulars  rely  upon  the  importation  of  a  parcel  of 
saccharin  purchased  by  the  defendant  from  M.  Cerckel  in 
June,  1897,  and  imported  into  this  country  and  sold  by 
the  defendant.  The  defendant  admits  this  importation 
and  sale.  As  to  this  part  of  the  case,  it  is  sufficient  for 
me  to  say  that  it  is  not  proved  that  the  saccharin  in. 
question  was  made  according  to  the  Monnet  patent  ;  and 
that,  on  the  contrary,  it  has  been  proved  to  my  satis- 
faction that  it  was  made  by  a  different  process.  8o 
far,  therefore,  as  relates  to  this  part  the  plaintiffs* 
action  wholly  fails,  and,  whatever  may  be  the  ultimate 
result  of  the  action,  regard  must  be  had  to  thfs  in  deal- 
ing with  costs.  The  plaintiffs  also  rely  in  their 
particulars  upon  the  defendant's  transactions  with  refer- 
ence to  certain  parcels  of  saccharin  which  were  ordered 
by  the  defendant  as  commission  agent  or  merchant  in 
1897  from  certain  persons  on  the  Continent,  and  were- 
delivered  by  the  vendors  at  foreign  ports  direct  to  the 
order  of  the  Chemical  and  Drugs  Company  (Limited),  of 
Manchester,  the  purchasers.  The  orders  were  given  by 
the  Chemical  and  Drugs  Company  to  the  defendant  in 
England.  The  goods  were  contracted  to  be  delivered, 
and  were  in  fact  delivered  to  the  company  at  Con- 
tinental ports.  The  defendant  got  his  profit  as  com- 
mission agent  or  merchant  in  respect  of  the  trans- 
actions. As  to  these  parcels,  the  question  is  entirely 
different.  The  defendant  in  the  first  place  asserts  that 
the  plaintiffs  have  not  proved  that  the  stuff  was  manu- 
factured according  to  Monnet's  patent.  I  have  had  the 
evidence  of  a  German  chemist  from  whose  works  one 
of  the  cases  was  procured,  and  although  his  evidence 
was  not  altogether  satisfactory,  by  reason  of  his  refusal* 
to  state  the  details  of  the  manufacturing  process 
adopted  by  his  firm,  I  think  I  must  hold,  in  the  absence 
of  any  evidence  to  the  contrary,  that  the  plaintiffs  have 
established  that  this  one  case  of  saccharin  was  manu- 
factured according  to  Monnet's  patent  as  interpreted 
by  Mr.  Justice  Buokley  in  the  recent  case  of  **  Saocharin 
Corporation  (Limited)  v.  Anglo-Continental  Chemical 
Works  (Limited)."  The  evidence  does  not  satisfy  me 
except  as  to  this  one  case,    llie  defendant  next  contends 
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that  even  if  Monnet's  process  was  adopted,  yet  there  is 
no  infringement,  because  MonneVs  patent  is  not  one  for 
the  manafacture  of  saccharin,  but  only  for  the  manufac- 
ture of  toluin-sulpho  chlorides,  a  chemical  substance 
used  in  the  manufacture  of  saccharin,  but  also  used  for 
other  purposes  and  not  contained  as  such  in  saccharin. 
The  defendant  contends,  with  great  plausibility,  that  a 
new  terror  will  be  added  to  life  if  every  person  is  held 
to  infringe  Monnet's  patent  who  uses  an  article  imported 
from  abroad  in  the  course  of  the  production  of  which 
-saocharin  derived  from  a  chemical  substance  produced 
according  to  Monnet's  process  may  have  been  employed. 
It  seems  to  me,  however,  that  this  point  has  really  been 
decided  against  the  defendant  and  in  favour  of  the  plain- 
tiffs by  Mr.  Justice  Buckley  in  the  case  to  which  I  have 
referred,  and  I  therefore  propose  to  adopt  his  view 
without  expressing  any  opinion  of  my  own.  Assuming, 
then,  that  the  importation  into  this  country  of  the 
saccharin  infringed  Monnet'b  patent,  the  further  question 
arises  whether  the  defendant  has  infringed.  Now  it  is. 
plain  that  a  patent  is  of  local  force.  It  cannot  and  does 
not  profess  to  interfere  with  or  control  acts  done  abroad, 
jmd  it  is  for  the  plaintiffs  to  prove  that  what  the 
defendant  has  done  brings  him  within  the  reach  of 
the  law.  The  patent  is  in  the  common  form  scheduled  to 
the  Act  of  1883.  It  confers  upon  the  patentee  the  sole 
privilege  and  authority  to  **  make,  use,  exercise,  and 
vend  "  the  invention  within  the  United  Kingdom  and  the 
Isle  of  Man.  Of  these  four  words,  *  *  make,  use,  exercise, 
and  vend,"  it  is  admitted  that  the  defendant  has  not 
**  made  "  or  '*  used,"  and  I  think  it  is  clear  that  he 
•has  not  **  vended."  (See  **  Badische  Anilin  Company 
▼.  Baste  Chemical  Works  "  [1898]  A.C.,  200.)  It  is  said, 
however,  that  he  has  **  exercised  "  the  invention 
within  the  jurisdiction.  It  is  remarkable  that  this  word, 
'which  has  been  found  in  letters  patent,  at  least  since 
1621,  so  far  as  I  am  aware,  has  never  been  construed.  I 
think,  however,  that  it  can  only  mean  "  put  in  practice." 
I  do  not  think  it  can  be  taken  to  cover  a  transaction  such 
as  1  have  to  deal  with.  The  defendant  as  a  commission 
agent  contracted  for  delivery  to  the  purchasers  at  a 
German  port.  He  had  no  interest  whatever  in  the  case 
when  delivered  at  the  foreign  port  to  the  purchasers. 
He  had  no  right  to  control  its  destination.  I  assume 
that  he  knew  or  suspected  that  the  greater  part  of  the 
atuff  would  find  its  way  into  this  country,  but  I  cannot 
regard  that  as  material.  The  acts  done  by  the  defendant 
on  the  Continent  were  lawful  there,  and — being  done  on 
the  Continent — ^were  not  unlawful  here.  The  plaintiffs 
have  sought  to  extend  the  principle  laid  down  in 
'*  BlmsHe  v.  Bousier  "  (»  Eq.,  217)  and  •*  Von  Heydn  v. 
Newstadt  "  (14  Ch.D.,  230),  that  the  importation  into 
and  sale  in  England  of  an  article  manufactured  abroad 
according  to  a  process  protected  by  an  English  patent  is 
an  infringement  of  the  English  patent  to  a  case  where  the 
defendant  has  neither  imported  into  nor  sold  in  England. 
The  plaintiffs  have  attempted  to  create  a  prejudice  in 
their  favour  by  asserting  that  the  purchasers  to  whon. 
the  stuff  wad  delivered  were,  and  were  known  by  the 
defendant  to  be,  a  company  possessing  no  capital.  But 
this  seems  to  me  wholly  irrelevant  to  any  question  I 
have  to  decide.  This  is  not  an  action  based  upon  a 
charge  of  fraud  or  conspiracy.  It  is  an  action  basea 
solely  upon  infringement  of  a  patent,  as  to  which  ttcienter 
is  immaterial.  The  plaintiffs  have  sued  and  obtained 
judgment  against  the  Chemical  and  Drugs  Company. 
They  have  sued,  or  they  may  sue,  the  persons  who  bought 
from  that  company  in  England.  They  now  attempt  to 
sue  the  defendant.  I  am  not  disposed  for  the  first  time 
thus  to^extend  the  rights  of  a  patentee.  In  my  judgment, 
the  plaintiffs'  action  wholly  fails,  and  I  must  dismiss  it 
with  costs. 

[Solicitors— J.    H.    and    J.    Y.    Johnson  ;     Deacon, 
dibson,  and  Medcalfe.] 
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Judicial  Committee  of  the  Privy  Council 
(Lord  Halsburj,  L.C.,  Lords  Mac- 
naghten,  Davey,  Robertson,  and 
Lindley) 

THB     TOBVA     EXPLORING     SYNDICATE     (LIMITED) 
V.   KELLY.* 

Contract — Agreement — Construction — Promise 
to  pay  on  "  flotation  "  of  company — Flotation, 
'what  is. 


This  was  an  appeal  from  a  judgment  of  the  Supreme 
Court  of  the  Cape  of  Good  Hope  of  May  20,  1898, 
affirming  a  decision  of  the  High  Court  of  Matabeleland. 

Mr.  Swinfen  Eady,  Q.C.,  and  Mr.  A.  M.  Bremner 
were  counsel  for  the  appellants  ;  Mr.  H.  Terrell,  Q.C., 
and  Mr.  R.  J.  Parker  for  the  respondent. 

Lord  Haoxaohten,  in  delivering  their  Lord- 
ships' judgment,  said  the  question  in  the  case  was. 
What  is  the  meaning  of  the  word  **  flotation  "  as 
used  in  an  agreement  between  a  mining  prospector  and 
bis  employers,  who  were  a  syndicate  or  joint-stock 
company,  limited  by  shares,  and  formed  apparently 
for  the  purpose  of  acquiring  and  dealing  in  mining 
claims  and  other  property  within  the  territories  of  the 
British  South  Africa  Company  ?  Tbe  agreement  was 
dated  July  17,  1894,  and  made  between  the  Torva 
Exploring  Syndicate  (Limited)  and  the  respondent. 
The  syndicate  thereby  hired  the  prospector  for  two 
months  certain,  and  one  month  more  if  required.  He 
was  to  devote  all  his  time  and  attention  to  the  interests 
of  his  employers  and  use  his  best  endeavours  to  peg  off 
payable  mining  properties  in  Matabeleland  or  Mashona- 
land  for  their  benefit.  He  was  to  be  paid  a  monthly 
salary  of  £15,  and  to  be  furnished  with  all  necessary 
prospecting  gear  and  provisions.  Tbe  development  or 
abandonment  of  all  properties  pegged  off  was  to  be  at 
the  discretion  of  the  syndicate's  representative,  and  all 
claims  pegged  off  were  to  be  transferred  to  the  syndi- 
cate. Then  followed  the  clause  on  which  the  ques- 
tion turned  :— **  7.  The  prospector  shall  receive  from 
the  syndicate  the  sum  of  £250  (two  hundred  and  fifty 
poimds)  on  flotation  by  the  syndicate  of  every  block  of 
10  claims  pegged  by  the  prospector.''  In  the  course 
of  his  service  under  this  agreement  the  plaintiff  pegged 
•ff  330  claims  or  33  blocks  of  ten  claims  each.  They 
were  pegged  off  under  licences  procured  by  the  syndicate. 
No  transfer  was  therefore  necessary.  They  were  all 
registered  in  the  name  of  the  syndicate  or  its  nominees. 
By  an  agreement  dated  March  13,  1895,  the  syndicate 
agreed  to  sell  the  whole  of  these  330  claims,  together 
with  certain  other  property,  to  the  Charterland  Gold- 
fields  (Limited)  for  the  sum  of  £50,000,  p^able  in 
fully-paid  shares  of  the  purchasing  company,  who  were 
besides  to  undertake  the  contracts  and  obligations  of 
the  syndicate,  including  their  obligations  to  their 
prospectors.  The  sale  was  afterwards  carried  into  effect. 
The  purchase  money  was  paid,  and  the  transfer  was 
duly  entered  on  the  register  of  the  British  South  Africa 
Company.  The  objects  for  which  the  Charterland  Gold- 
fields  (Limited)  was  established  were  among  others 
**  (a)  to  purchase  .  .  .  mines  and  mineral  proper- 
ties. .  .  to  carry  into  effect  ...  an  agreement 
with  the  Torva  Syndicate  ' '  (being  the  agreement  above 
stated),  '*  (6)  to  prospect  for,  open,  work,  develop,  and 
explore  .  .  .  gold  .  .  .  and  other  mines  .  .  .  and 
to  carry  on  and  conduct  the  business  of  raising,cmshing, 
washing,  smelting,  reducing,  and  amalgamating  ores, 
metals,  and  minerals,  and  to  render  the  same  merchant- 
able and  fit  for  use."  The  capital  of  the  company  was 
£500,000  in  £1  shares.  It  was  stated  at  the  trial 
by  the  manager  of  the  Charterland  Goldfields  that  his 
comnany  did  not   apply  to  the   public  for  capital,  but  it 
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was  admitted  that  there  were  then  about  2,000  share- 
holders and  that  the  shares  had  been  at  a  premiam. 
Stopping  at  that  point  and  patting  aside  for  the  moment 
the  mining  regulations  of  the  British  South  Africa  Com- 
pany the  result  seemed  to  be  that  the  Torra  Syndicate 
did  in  fact  dispose  of  those  raining  claims  at  a  good 
profit  to  a  substantial  company  having  for  its  main 
purpose,  or  at  any  rate  for  one  of  its  principal  objects, 
the  developing  and  working  of  gold  mines.  Was  not 
that  a  '*  flotation  "  of  those  gold  mining  claims  ?  The 
appellants  said  not.  They  said  that  it  was  not  **  flota- 
tion '*  at  all,  at  any  rate  not  the  flotation  contem- 
plated by  the  agreement.  '*  Flotation,"  they  said,  for 
the  purposes  of  the  agreement,  meant  the  disposing  of 
mining  claims  to  a  joint  stock  company  with  the  con- 
sent of  the  British  South  Afrioa  Company  after  doing 
the  necessary  work  and  obtaining  a  certificate  called  the 
inspection  certificate  prescribed  by  the  mining  regula- 
tions of  the  British  South  Africa  Company.  In  order 
vto  show  the  meaning  of  the  term  **  flotation  "  refer- 
ence was  made  to  tbe  mining  regulations  of  the  British 
South  Africa  Company  and  the  oral  evidence  given  at 
the  trial.  Turning  first  to  the  regulations  of  the  British 
South  Africa  Company,  the  word  '*  flotation"  was 
found  occurring  in  the  regulations  of  1890  in  a  notice  of 
May  17,  1892,  amending  one  of  those  regulations  and 
in  the  Mines  and  Minerals  Ordinance  of  1895.  No 
definition  of  the  word  was  given.  Tbe  interpretation 
clause  of  the  Ordinance  of  1895  declared  that  in  the 
interpretation  of  that  Ordinance  ail  words  should  be 
understood  in  the  sense  which  they  bore  in  ordinary 
use,  and  then  it  proceeded  to  define  a  great  many  ex- 
pressions which  were  referred  to  as  **  special  terms," 
amongst  which  the  word  **  flotation  "  was  not  to  be 
found.  It  was,  however,  clear  from  section  28  of  the 
Mining  Regulations  of  1890  that  **  the  flptation  of  a 
block  "  might  be  **  into  either  a  joint  stock  company 
or  into  a  syndicate  to  further  test  the  mine,"  that  was 
as  was  conceded  in  the  argument  either  into  a  mining 
company  or  into  a  developing  company,  and  it  was 
equally  clear  that  the  consideration  for  a  flotation  migh  t 
be  scrip  or  shares  of  the  company  or  syndicate  into 
which  the  mining  claims  were  floated.  The  oral  evidence 
as  to  the  meaning  of  the  term  * '  flotation  ' '  did  not 
help  one  much.  No  two  of  the  witnesses  agreed  in  their 
deflnitions.  The  plaintiff  explained  his  view  of  the 
meaning  of  the  word.  He  said  that  he  discussed  its 
meaning  with  Mr.  Cresswell.  He  alleged  that  Mr. 
Cresswell,  who  acted  for  the  syndicate,  told  him  that 
there  would  be  no  difficulty  in  disposing  of  claims  as 
soon  as  a  sufficient  number  were  obtained,  and  assured 
him  that  he  would  receive  his  share  when  the  syndicate 
disposed  of  the  claims  whether  tbey  were  transferred  to 
a  company  or  to  an  individual.  That  was  all  that 
**  flotation  "  meant  according  to  his  view.  Mr.  Cress- 
well was  not  called  by  the  defendants  to  contradict  the 
plaintiff  or  to  explain  the  part  he  took  in  the 
transaction.  There  was  this  to  be  said  for  the 
plaintiff's  view  that  no  doubt  the  primary  'object 
of  making  the  prospector's  remuneration  dependent 
on  flotation  was  that  the  syndicate  might  not  have  to 
put  their  hands  in  their  own  pockets.  It  was 
difficult  to  suppose  that  the  parties  to  the  agreement 
concerned  themselves  about  the  protection  of  the  British 
South  Africa  Company, who  wore  quite  able  to  take  care 
of  their  own  interests,  Besides  calling  a  Mr.  Heyman, 
who  was  managing  director  of  **  Willoughby's  Consoli- 
dated," and  formerly  Civil  Commissioner  at  Bulawayo, 
the  defendants  called  Mr.  Holland,  the  manager  of  the 
Charterland  Goldfields,  and  Mr.  Sauer,who  was  manager 
of  the  Rhodesian  Exploration  Companies,  chairman  of 
the  Chamber  of  Mines,  and  manager  of  other  com- 
panies. Mr.  Holland's  view  was  that  *'  flotation," 
according  to  the  Stock  Exchange  use  of  the  term,  meant 


**  inviting  subscriptions  from  the  public  for  the  purpose 
of  launching  a  company."  **  Flotation,"  he  said,  **  is 
complete  when  the  public  have  responded  and  the- 
capital  is  provided."  **  There  ia  no  flotation  of  a 
company,"  he  added,  **  if  the  shares  are  not  publicly 
offered."  Mr.  Heyman  said  that  '*  flotation  "  meant 
**  the  grouping  of  a  certain  number  of  claims  to 
be  formed  in  a  gold-mining  company  to  be 
worked  at  a  profit."  But  he  rather  disappointed 
expectations  by  saying  he  was  not  in  a  position  to  give 
an  opinion  as  to  Mr.  Holland's  definition.  He  was  not 
an  expert  on  mining  ;  he  was  manager  of  his  company 
purely  for  financial  purposes.  Mr.  Sauer  thought  that 
**  flotation  of  claims  "  was  *'  the  flotation  of  claims  to^ 
work  at  a  profit  into  a  company  ordinarily  called  a  gold- 
mining  company, ' '  There  were  different  kinds  of  flota- 
tion of  claims,  he  said,  '*  either  into  a  developing  com- 
pany, a  mining  company,  or  other  companies."  In 
practice  he  would  call  the  Charterland  Goldfields  a 
development  company.  But  on  being  referred  by  the 
Court  to  the  memorandum  of  the  Charterlands  Goldfidds 
he  added,  **  I  would  say  Charterland  Goldfields  is  a 
gold-mining  company."  In  further  answer  to  the 
Court  he  said  that  in  applying  the  term  ' '  flotation  of  * 
claims  "  a  gold-mining  company  actually  working 
claims  at  a  profit  was  meant.  That,  he  said,  was  thfr^ 
intention,  though  it  was  very  often  badly  expressed  in 
the  agreement.  Discarding  some  of  the  suggested  con- 
ditions of  **  flotation  "  on  which  the  learned  counsel 
for  the  appellants  no  longer  insisted,  such  as  Mr. 
Holland 's  view  that  there  could  be  no  flotation  unlesa 
the  shares  were  publicly  offered  and  Mi.  Sauer 's  notion 
that  tbe  company  must  be  actually  working  at  a  profit 
the  fair  result  of  the  oral  evidence  seemed  to  be  that 
the  disposition  made  by  the  syndicate  of  those  mining, 
claims  was  **  flotation  "  according  to  the  ordinary 
acceptation  of  that  term.  The  learned  Chief  Justioe 
who  presided  in  the  Court  of  Appeal  corroborated  that 
view  by  saying,  **  Quite  independently  of  the  evidence 
given  in  this  case  I  am  of  opinion  that  there  has  been  a 
flotation  of  claims  in  the  sense  universally  understood 
in  South  Africa."  Having  expressed  ^hat  opinion,  the 
learned  Chief  Justice  prooeeded  to  consider  whether  the 
mining  laws  in  force  in  the  territories  of  the  British 
South  Afnca  Company  at  the  date  of  the  contract 
required  a  different  construction.  The  Court  of  Appeal, 
concurring  with  Mr.  Justice  Vinteent,  who  tried  the 
case,  determine  the  question  in  the  negative.  Their 
Lordships  agreed  in  that  conclusion,  but  as  that 
was  the  principal  point  in  the  argument  before  the 
board  it  would  be  proper  to  add  a  few  words  on  the 
subject.  It  might  be  observed  in  posing  that 
apparently  the  point  was  not  made  by  any  witness  at  the 
trial  or  relied  on  in  the  argument  before  the  Judge  of 
First  Instance.  Its  importance  seemed  only  to  have 
been  discovered  in  the  argument  before  the  Court  of 
Appeal.  It  was  probably  owing  to  that  circumstance 
that  there  was  so  little  evidence  about  the  practices  of 
the  British  South  Africa  Company  in  regard  to  mining 
claims,  while  so  much  stress  was  now  laid  on  regula- 
tions which  appeared  to  have  been  habitually  dis- 
regarded. The  l^Iining  Regulations  No.  1,  1890,  were- 
nominally  in  force  when  the  agreement  of  July,  1894, 
was  made.  Section  I.  declared  that  the  right  of 
mining  for  and  disposing  of  all  minerals  belonged  to  the 
British  South  Africa  Company.  Any  person  might  take 
out  a  licence  to  prospect, paying  stamp  duty  and  signing  a 
declaration  of  obedience  to  the  company.  Eveiy  holder 
of  a  licence  had  the  right  to  peg  off  ten  quartz  reefa 
claims  in  block.  Then  his  title  to  those  claims  was  to 
be  inscribed  in  the  Mining  Commissioner's  Register,  and 
he  was  to  receive  a  certificate,  and  thereupon  his 
licence  as  a  prospector  ceased.  Every  quartz  reef  claim 
registered  by  any   prospector   was  held  on  joint  account 
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In  equal  shares  with  the  company,  and  every  transfer 
of  the  claim-holder  ^8  interest  in  such  claim  was  sabject 
to  the  right  of  the  company.  Every  claim- bolder 
desirous  of  transferring  his  interest  might  effect  such 
transfer  at  the  ofiBce  of  the  registrar  of  claims.  The 
transfer  was  to  be  duly  entered  in  a  book  to  be  kept  for 
that  purpose  and  a  certificate  of  transfer  was  to  be 
granted.  No  transfer  was  to  be  made  until  the  same 
had  been  duly  registered,  and  no  registration  was  to  be 
made  until  all  dues  were  paid.  Every  digger  had  to  do 
a  certain  amount  of  work  upon  his  block  within  a 
certain  limited  time  under  penalty  of  forfeiture,  but 
the  Mining  Commissioner  might  extend  the  time  at  his 
discretion.  When  the  required  amount  of  work  was 
done  the  claim-holder  was  bound  to  apply  for  an  inspec- 
tion certi6cate,and  on  giving  evidence  of  having  opened 
up  a  payable  reef  and  having  done  the  required  amount 
of  work  he  was  to  receive  an  inspection  certificate 
certifying  that  the  required  work  had  been  done.  Then 
catoe  section  28,  on  which  the  main  argument  of  the 
appellants  was  founded.  It  provided  that  **  when  the 
claim-holder  shall  have  received  his  inspection  certifi- 
cate he  shall  request  the  company  to  make  a  proposal 
fdr  the  flotation  of  his  block  into  either  a  joint-stock 
company  or  into  a  syndicate  to  further  test  the  nine. 
The  company  shall  withid  a  reasonable  time  either  make 
a  proposal  or  decline  to  do  so."  The  section  then  pro- 
ceeded to  deal  with  each  alternative.  On  any  flotation 
the  vendor's  scrip  was  to  be  divided  between  the  com- 
pany and  the  claim-holder.  It  was  not  very  easy  to  see 
how  that  clause  was  to  be  worked.  One  of  the  de- 
fendants' witnesses  called  it  **  pure  nonsense."  In 
May,  1892,  the  British  South  Africa  Company  issued 
a  notice  stating  that  the  company  waived  its  present 
option  of  flotation  of  mineral  companies  as  laid  down 
in  its  mining  regulations,  but  retained  the  right  of  veto 
on  any  particular  flotation  and  required  %ipplication  for 
formal  consent  before  any  mineral  companies  could  be 
floated.  That  notice  did  not  seem  to  make  the  matter 
very  much  clearer.  On  being  referred  to  sections  27  and 
28  Mr.  Sauer,  the  ohairman  of  the  Chamber  of  Mines, 
said  that  the  Chartered  Company  had  not  enforced  their 
rights  imder  that  old  law—**  that  is  to  say,"  he 
added,  **  they  have  never  demanded  their  rights  from 
claim-holders."  Now  the  argument  on  the  part  of  the 
appellants  was  this  : — ^They  said  that  the  parties 
to  the  agreement — the  prospector  and  the  syndi- 
cate— must  have  been  familiar  with  the  mining 
laws  in  force  in  the  territories  of  the  British  South 
Africa  Company  ;  they  must  therefore  'have  contracted 
on  the  basis  of  those  regulations,  and  consequently 
"  flotation  "  in  the  agreement  must  be  confined  to  the 
particular  kind  of  flotation  referred  to  in  section  28,  that 
is,  flotation  by  the  British  South  Africa  Company  or  by 
the  olaim  folder  with  their  consent  and  in  either  case 
after  the  grant  of  an  inspection  certificate.  But  that 
consequence  did  not  necessarily  follow.  The  word  flota- 
tion in  the  agreement  seemed  to  be  used  generally.  There 
was  no  limitation  attached  to  it  nor  any  qualification  of 
any  sort.  Why  should  it  be  confined  to  the  particular 
flotation  referred  to  in  clause  28,  which  did  not  seem  to 
have  been  a  workable  clause  nor  one  insisted  upon  in 
practice  ?  The  British  South  Africa  Company  were  not 
prejudiced  by  a  transfer  of  mining  claims  in  accordance 
with  their  own  regulations.  All  dues  up  to  the  time  of 
transfer  must  be  pa^i.  They  knew  what  the  considera- 
tion was.  That  must  be  set  forth  in  the  declaration  made 
for  the  purpose  of  transfer  duty.  They  might,  if  they 
pleased,  demand  one-half  of  the  shares  payable  on  the 
transfer.  If  they  preferred  to  wait  or  thought  it 
better  not  to  insist  on  their  rights,  why  should  the 
prospector  lie  out  of  the  remuneration  which  he  has 
earned  and  which  his  employers,  without  taxing  them- 
selves, were  in  a   position  to  pay  ?    In  the  result,  their 


Lordships  were  of  opinion  that  the  fulfilment  of  the 
requirements  of  sections  26,  27,  and  28  did  not  enter  into 
the  definition  of  flotation  and  was  not  a  condition  pre- 
cedent to  the  flotation  contemplated  by  the  agreement  of 
July,  1894.  Their  Lordships  were  pressed  by  the  learned 
counsel  for  the  appellants  to  follow  the  decision  of  the 
Court  of  Appeal  in  England  in  the  case  of  **  Gifford  v.. 
Willoughby's  Mashonaland  Exhibition  Company  "  (re- 
ported ante,  p.  24).  The  Court  there  rejected  a  similar 
claim  by  a  prospector  founded  on  an  agreement  expressed 
in  the  same  terms  as  the  agreement  of  July  17,  1894.  Un- 
fortunately the  circumstances  of  that  case  were  not  such 
as  to  make  it  of  much  assistance.  The  case  came  from 
the  Commercial  Court.  There  was  no  evidence  given 
there.  The  place  of  evidence  was  supplied  by  sUitements 
of  counsel.  It. did  not  appear,  however,  what  those* 
statements  were.  Some  evidence  seemed  to  have  been 
given  before  the  Court  of  Appeal,  but  that  evidence — 
whatever  it  was— was  left  in  equal  obscurity.  Nor  had 
the  decision  itself  the  weight  of  a  united  judgment.  Each 
of  the  learned  Judges  seemed  to  have  taken  a  separate 
line,  not  always  considering  in  the  views  of  his  col- 
leagues, nor  always  pointing  in  the  same  direction.  Their 
Lordships  would  humbly  advise  her  Majesty  that  the 
appeal  most  be  dismissed.  The  appellants  would  pay  the- 
costs  of  the  appeal, 

[Solicitors — Ingle,    Holmes,   and  Son,    for  the  appel- 
lants ;  Hutohins  and  Son,  for  the  respondent.] 


Q.B.  Div. 

(Bigham,  J.) 
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July  9. 


MACBBTH   V.    WILD   AND   CO.* 


Ship  —  Chartep-party  —  Demurrage  —  When    lay- 
days commence — Construction  of  charter-party- 


In  this  case  the  plaintiff  sued  on  behalf  of  himself 
and  all  others  the  owners  of  the  steamship  Louisiana. 
The  claim  was  for  demurrage  at  the  port  of  discharge. 
By  a  charter-party  dated  December  80,  1899,  it  was 
agreed  between  the  owners  of  the  Louisiana  and  the 
defendants,  as  freighters,  that  the  steamship  should 
**  proceed  to  a  customary  safe  loading  berth  in  the 
Biver  Nervion  ...  as  ordered  (in  writing)  immedi- 
ately on  arrival  (or  lay  days  to  count),  and  there 
load  .  .  a  full  and  complete  cargo  of  iron  ore  .  .  . 
and  being  so  Ipaded  shall  .  .  .  proceed  to  a  safe  berth 
at  Middlesbrough-on-Tees  as  directed  by  consignees  or 
their  agents,  to  whom  notice  is  to  be  given,  within 
office  hours,  in  writing,  of  the  steamer  being  ready  to 
discharge,  and  there  deliver  the  cargo  on  being  paid 
freight,''  *'  Lay  days  shall  commence  when  the 
steamer  is  reported  at  the  Custom-house,  and  in  free 
pratique  at  the  respective  ports  of  loading  and  du- 
charging,  imless  the  loading  or  delivery  has  sooner 
commenced,  but  not  to  be  reported  between  the  hours 
of  4  p.m.  and  10  a.m."  Hie  vessel  loaded  a  cargo 
and  proceeded  to  Middlesbrough.  Notice  was  given  to- 
the,  plaintiff's  agents  that  the  vessel  should  discharge  at 
Qjers  Wharf,  Middlesbrough.  On  February  7,  1900,  the 
vessel  arrived  and  anchored  at  the  Bell  buoy  within 
the  Port  of  Middlesbrough,  but  owing  to  neap  tides  and 
the  draught  of  the  Louisiana  there  was  not  water 
enough  for  her  to  proceed  to  the  named  wharf.  At  noo» 
on  February  7  the  vessel  had  been  reported  at  the 
Custom-house  and  was  lying  at  the  Bell  buoy  in  free 
pratique,  and  thereupon  the  captain  gave  to  the 
charterers'  agents  written  notice  of  snch  facts  and  of 
his  contention  that  the  lay  days  began  at  noon  on  that 
day.  The  charterers  contended  that  until  the  ship  had 
proceeded  to  the   wharf   as  directed  the  Uy  days  did 
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not  commenoe.  The  vessel  remained  at^theBell  buoy 
waiting  for  sufficient  draught  of  water  until  Febru- 
ary 12,  when,  the  tides  having  sufficiently  made  again, 
she  proceeded  towards  the  wharf  and  was  moored 
alongside  at  4  30  a.m.  on  Februazy  14.  The  plaintiff 
dainled  demurrage  for  the  period  from  noon  on 
February  7  to  4  90  a.m.  on  February  14. 

Mr.  J.  A.  Hamilton  appeared  for  the  plaintiff  ;  Mr. 
Carver,  Q.C.,  and  Mr.  J.  EUdon  Bankes  for  the  de- 
fendants. 

Mb.  Justice  Bigham  read  the  following  judg- 
ment : — As  a  rule  lay  days  begin  to  count  as  soon  as 
the  ship  is  ready  to  deliver  her  cargo  at  the  agreed 
discharging  berth,  but  the  parties  may  stipulate 
differently  if  they  choose,  and  here  they  have  so  chosen. 
In  express  terms  the  charter-party  provides  that  the  lay 
^  days  are  to  commence  when  the  steamer  is  reported  at 
the  Custom-house  and  is  in  free  pratique  at  the  Port  of 
Middlesbrough.  At  noon  on  February  7  the  steamer 
was  reported  and  in  free  pratique.  The  lay  days,  there- 
fore, began  to  run  from  that  time.  The  defendants  say 
th^t  the  plain  provision  of  the  charter-party  is  to  be 
disregarded  or  to  be  read  differently  from  its  ordinary 
sense— first,  because  the  notice  of  readiness  to  dis- 
charge could  not  be  given  while  the  steamer  was  at  the 
Bell  buoy  ;  and,  secondly,  because  the  provision  as  to 
the  loading  necessitates  a  different  reading  of  the  lay- 
day  clause  from  that  which  its  wording  seems  to 
require.  As  to  the  first  of  these  contentions,  I  think 
there  is  nothing  in  it.  When  the  veuel  gets  to  the 
designated  discharging  berth  the  notice  must  be  given , 
and  if  it  is  not  given,  and  time  is  thereby  lost,  the 
shipowner  will  be  liable  in  damages  ;  but  the  omission 
to  give  the  notice  will  not  prevent  the  running  of  the  lay 
days  which  has  already  commenced.  As  to  the  second 
contention,  it  is  to  be  noticed  that  it  is  based  only  on 
the  loading  clause,  which,  except  for  the  purpose  of 
throwing  light  on  the  meaning  of  the  lay -day  clause,  is 
immaterial  to  the  question  in  hand.  The  lay  days  at  the 
loading  port  are  to  begin  to  run  when  the  ship  is 
reported  at  the  Custom-bouse  and  in  free  pratique,  and 
apparently  they  may  begin  sooner  if  the  loading  berth  is 
not  named  immediately  on  the  vessel's  arrival.  For 
-aught  I  know,  the  vessel  may  not  be  able  to  report 
herself  at  the  Customs  in  Bpain  until  she  is  in  a  position 
to  name  her  loading  berth,  and  if  so  that  would  account 
for  the  provision  as  to  the  charterer  giving  immediate 
notice  of  the  berth.  But  whether  this  be  so  or  not, 
the  difficulty  in  reading  the  lay-day  clause  with  the 
stipulation  is  the  loading  clause  ought  not  to  prevent 
me  from  giving  to  the  former  its  plain  effect  in  con- 
nexion with  the  provision  as  to  the  discharge. 

Judgment  for  the  plaintiff,  with  costs. 

[Solicitors— Holman,  Birdwood,  and  Co.  ;  H.  H. 
Sherriff.] 


Q.B.  Div.         \  1900. 

(Bigham,  J.)      \  July  9. 

SCOTT  AND  HOETON  V.  ERSE.ST.* 

Stock    Exchange— Rules— Failure     of     broker- 
Liability  of  broker's  client  to  jobber. 
Rule  71  of  the   Stock  Exchange   Rules   applies 
to   selling-out  or  buying-in     only     as   between 
members  of  the  Stock  Exchange. 


The  plaintiffs  in  this  case  were  jobbers  on  the  London 
Stock  Exchange,  and  the  action  was  brought  to  recover 
£848  damages  from  the  defendant  for  his  failure  to 
take  delivery  of  1,000  Bayley^s  United  and  500 
Hannan's  North  shares  bought  on  his  behalf  from  the 
plaintiffs   by    a   Mr.  C.    Hemmerde,  a   broker   on   the 

^Reported  by  P.  O.  Robtn'80N,  Esq.,  Barriater-at-Law. 


Stock  Exchange.  The  shares  had,  on  the  defendsnt's 
instructions,  been  carried  over  from  time  to  time, 
and  at  the  mid- December  account  they  were  again 
carried  over  to  the  end  of  December  account.  On 
December  14  Mr.  Hemmerde  was  declared  a  defaulter  ; 
and  at  the  end  of  December  account  the  plaintiffs, 
having  ascertained  that  the  defendant  was  the  client 
for  whom  the  shares  had  been  bought,  applied  to  him 
for  a  **  name  "  for  the  shares.  The  defendant  did  not 
furnish  a  name,  and  declined  to  recognise  the  plaintiffs 
in  the  transaction.  The  plaintiffs  thereupon  sold  the 
shares  in  the  market,  and,  the  price  having  fallen, 
claiined  the  difference  from  the  defendant.  The  con- 
tracts entered  into  with  the  plaintiffs  related  solely  to 
the  defendant's  shares,  and  the  question  as  to  privity 
of  contract  in  these  circumstances  between  the  jobber 
and  the  client  of  a  broker  in  default  has  recently  been 
decided  adversely  to  the  present  defendant's  oontention 
by  Mr.  Justice  Matbew  in  '*  Anderson  v.  Beard  '' 
(5  Com.  Cas.,  261)  and  **  Levite  and  Thornton  v. 
Hamblet  "  (anU,  p.  436),  following  the  dictum  of 
Mr.  Justice  Kennedy  in  **  Beckhusen  and  Gibbs 
V.  Hamblet  "  (5  Com.  Cas.,  217).  This  point,  there- 
fore, although  pleaded  in  the  present  case,  was 
not  argued  ;  neither  was  there  any  argument  on  the 
quesfcion  as  to  the  measure  of  damages,  that  point 
having  also  been  dealt  with  in  the  previous  cases. 
A  point  was  however  taken  on  behalf  of  the  defendant 
mhich  had  not  been  raised  in  any  of  the  other  cases. 
It  turned  on  the  provisions  of  rule  71  of  the  rules  and 
regulations  of  the  Stock  Exchange,  which  is  as 
follows  : — **  Buying-in  or  selling-out  must  be  effected 
publicly  by  the  secretary  to  the  committee  for  general 
parposes,  or  by  the  clerks  of  the  house  in  their 
respective  markets,  who  shall  trace  the  transaction  to 
the  responsible  party,  and  claim  the  difference 
thereon.'^  It  was  contended  for  the  defendant  that 
the  sale  of  the  shares  having  been  made  by  the  plaintiffs 
in  the  market,  and  not  as  provided  by  the  rule,  the 
plaintiffs  cotild  not  recover  in  this  action.  Hie 
defendant  also  said  that  on  December  15  he  had  given 
notice  to  Mr.  Hemmerde  to  dose  the  transaction. 

Mr.  Rufus  Isaacs,  Q.C.,  and  Mr.  G.  A.  H.  Branson 
appeared  for  the  plaintiffs  ;  Mr.  Herbert  Reed,  Q.C., 
and  Mr.  F.  G.  Tnomas  for  the  defendant. 

Mb.  Justice  Bioham,  in  delivering  judgment,  said 
that  on  the  question  of  fact  as  to  the  notice  to  sell 
alleged  to  have  been  given  by  the  defendant  to  the 
broker,  he  was  not  satisfied  that  the  broker  ever  received 
the  instructions,  and  his  lordship  thought  that  the 
defendant  must  have  known  that  the  broker  had  not 
received  those  instructions,  because  he  (the  defendant) 
never  received  a  contract  note  from  the  broker  or  from 
the  official  assignee.  The  facts,  therefore,  were  as 
follows  : — ^The  defendant  instructed  a  broker  on  the 
Stock  Exchange  to  buy  certain  shares  for  him.  The 
shares  were  bought  from  the  plaintiffs,  who  were 
jobbers,  and  were  carried  over  from  time  to  time.  The 
lust  carrying  oyer  was  at  the  mid-December  account  for 
the  end  of  December  account.  The  effect  of  the  carry- 
ing-over transaction  was  that  the  broker,  as  the  agent 
of  the  defendant,  made  a  contract  for  him  with  the 
plaintiffs,  by  which  contract  the  pl&intiffs  became  bound 
to  deliver  the  shares  at  the  end  of  December  account  to 
the  defendant  or  to  his  broker,  if  the  broker  remained, 
in  accordance  with  the  rules  of  the  Stock  Exchange,  in 
a  position  to  receive  the  shares  and  pay  for  them.  If 
he  did  not  do  so,  then  the  person  to  whom  the  shares 
were  to  be  delivered  in  the  ordinary  course  was  the 
defendant.  Privity  of  contract  existed  between  the 
plaintiffs  and  the  defendant,  and  if  the  broker  failed  to 
be  able  to  carry  out  the  transaction  in  the  ordinary  way, 
then  it  had  to  be  carried  out  by  the  plaintiffis  with  the 
defendant.    On   December   14    the .  broker  was  declared 
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a  defaulter,  and  he  thereupon  ceased  to  be  able  to  carry 
out  any  more  of  his  transactions,  and  under  the  rules 
all  the  transactions  which  he  then  had  open  with 
members  of  the  Stock  Exchange  were  closed  by  the 
official  assignee.  That  closing  did  not,  however,  affect 
the  defendant's  rights  and  obligations.  The  defendant 
remained  liable  to  the  plaintiffs  on  the  contracts,  the 
subject  of  this  action,  and  the  plaintiffs  equally  remained 
liable  to  the  defendant,  just  as  if  the  closing  of  the 
broker's  transactions  by  the  official  assignee  had  not 
taken  place.  That  closing  was  merely  part  -of  the 
machinery  of  the  Stock  Exchange,  for  the  purpose  of 
speedily  and  finally  regulating  accounts  between  members, 
and  it  affected  no  one  else.  Therefore,  at  the  end  of 
December  account  the  contracts  in  this  action  were  still 
subsisting,  the  parties  being  the  plaintiffs  and  the 
defendant.  The  obligation  of  tlie  defendant  was  to  take 
up  the  shares  which  he  had  bought  when  the  end  of 
December  account  arrived.  He  could  perform  that  duty 
by  passing  his  own  name,  and  by  informing  the  plaintiffs 
that  it  was  his  own  name  into  which  the  shares  were 
to  be  transferred,  and  that  when  the  transfer  had 
been  duly  prepared  and  certified  in  the  company's 
office,  then  he  would  pay  for  the  shares.  The  defendant 
did  not  do  that.  He  did  not  intimate  that  he  would  take 
the  shares  himself,  and  he  did  not  furnish  any  other 
name.  In  these  circumstances  the  remedy  of  the 
plaintiffs  was  to  sell  out  the  shares  in  the  ordinary 
way.  They  did  so.  They  sold  them  in  the  ordinary 
way  on  the  Stock  Exchange  for  the  best  possible  price. 
The  result  was  a  loss  which  they  now  sought  to  recover. 
It  was  said  that  the  plaintiffs  were  not  entitled  to 
recover  this  loss,  because  they  had  not  proceeded  in  the 
way  directed  by  rule  71  of  the  rules  and  regulations  of 
the  Stock  Exchange,  subject  to  which  the  transactions 
bad  been  entered  into.  In  his  Lordship's  opinion,  rule 
71  probably  related  only  to  selling- out  or  buying-in  as 
between  members  and  not  as  between  members  and 
outsiders.  Many  of  those  rules  were  made  for  the 
purpose  of  regulating  business  between  members,  and 
did  not  refer  to  cases  where  a  member  of  the  outside 
public  was  brought  into  direct  relation  with  a  jobber  by 
reason  of  the  failure  of  ^e  broker  employed.  Further, 
even  if  the  rule  did  apply  to  transactions  suoh  as  the 
present,  it  was  directory  only,  and  the  non-observance 
of  it  did  not  deprive  the  plaintiffs  of  their  right  to 
recover  tbis  loss.  There  would  therefore  be  judgment 
for  the  plaintiffs  for  the  amount  claimed  with  costs. 

A  stay  of  execution  was  refused. 

[Solicitors— Spyer  and  Sons;  Ashley,  Lumley,  and 
Michael.] 


€k>urt  of  Appeal  (A.  L.  Smith,  Vaughan  )  1900. 

Williams,   and  Romer,  L.JJ.)         j  July  10. 

BEABtl  V.    LONDON  GENERAL  OMNIBXTS  COMPANY.* 

Master  and  Servant — Master's  liability  to  third 
persons — Negligence — Personal-injuries— Scope 
of  servant's  authority — Omnibus  driven  by 
conductor — Non-suit. 


This  was  an  application  for  a  new  trial  of  an  action 
tned  before  Mr.  Justice  Tjawrance  and  a  jury.  The 
action  was  brought  to  recover  damages  for  personal 
Injuries  caused  by  the  negligence  of  the  defendants' 
servants.  The  plaintiff's  case  was  that  on  December  81, 
1899,  at  2  o'clock  in  the  afternoon,  he  was  riding  a 
bieyde  in  the  neighbourhood  of  Battersea-rise,  when  he 
was  run  down  and  severely  damaged  by  one  of  the 
defendants'  omnibuses.  It  appeared  that  the  omnibus 
was  just  about    to    start    on    a  fresh   journey  and  was 
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making  a  slight  detour  in  coming  from  the  stables  to- 
its  starting-place  in  front  of  the  Norfolk  Arms.  One 
of  the  plaintiff's  witnesses,  a  police  constable,  said  that 
the  man  who  was  driving  the  omnibus  was  not  a  licensed 
driver,  but  the  cenduetor.  *At  the  close  of  the  plain- 
tiff's case  the  defendants'  counsel  submitted  that  there 
was  no  case  to  go  to  the  jury,  and  the  learned  Judge 
withdrew  the  case  from  the  jury  and  directed  that 
judgment  should  be  entered  for  the  defendants.  The 
plaintiff  now  applied  for  a  new  trial.  It  was  contended 
on  his  behalf  that  the  learned  Judge  was  wroog  in  non- 
s^iiting  the  plaintiff  on  the  ground  that  there  was  no 
evidence  that  the  man  who  was  driving  the  omnibus- 
was  acting  within  the  scope  of  his  authority.  The 
question  whether  a  servant  or  agent  was  acting  within 
the  scope  of  bis  authority  was  always  a  question  of 
fact,  and  was  for  the  jury.  It  was  well  known  to  be 
an  every-day  occurrence  for  the  conductor  of  an  omni- 
bus to  drive  for  short  distances  during  the  temporary 
absence  of  the  driver,  especially  in  bringing  the  omni- 
bus to  its  starting-point  for  a  fresh  journey. 

Mr.  Moyses  and  Mr.  A.  J.  Wallach  appeared  for  the- 
plaintiff  :  Mr.  Jelf,  Q.C.,  and  Mr.  Clavell  Salter  for 
the  defendants. 

The  CoUBT  dismissed  the  application. 

LoBD  Justice  A.  L.  Smith  said  this  was  an  appeal 
from  a  nonsuit  by  Mr.  Justice  Lawrance.  The  plaintiff , 
while  riding  a  bicycle,  had  been  run  over  by  an  omni- 
bus belonging  to  the  defendants,  and  had  been  thereby 
damaged,  and  be  brought  this  action  in  wnich  he  com- 
plained that  his  injuries  were  caused  by  the  negligence 
of  the  driver  of  the  omnibtts.  If  the  plaintiff  had 
simply  proved  that  the  defendants'  omnibus  was  being 
driven  negligently,  as  it  in  fact  was,  then  in  his  opinion 
there  would  have  been  prima  facie  evidence  that  it  was- 
being  driven  by  the  person  whom  the  defen- 
dants had  authorized  as  their  agent  to  drive. 
There  would  have  been  a  presumption  in  the  plain- 
tiff's favour  that  the  person  actually  driving- 
was  the  authorized  driver.  But  here  the  plaintiff's 
case  was  opened  on  the  footing  that  the  omnibus 
was  not  being  driven  by  the  driver,  but  by  the  con- 
ductor. The  duties  of  a  driver  and  a  conductor  were* 
quite  independent  duties,  and  prima  facie  it  was  not 
the  dnty  of  a  conductor  to  drive.  It  seemed  to  him 
that  the  plaintiff  had  negatived  the  presumption  which 
otherwise  would  have  existed  in  his  favour.  He  thought 
that  Mr.  Justice  Lawrance  had  been  right  in  coming  to 
the  conclusion  that  there  was  no  evidence  that  the  acci- 
dent happened  through  the  default  of  an  agent  autho- 
rized by  the  defendants  to  drive. 

LoBD  Ju.STiCE  f  AUOQAN  WILLIAMS  said  he  thought 
that  this  case  was  on  the  border-line.  If  on 
the  evidence  it  was  clear  that  the  conductor  was  doing 
something  outside  his  functions,  then,  in  his  opinion,, 
the  nonsuit  was  correct.  But  he  did  not  think  it  would 
be  right,  without  evidence  as  to  what  were  the  functions 
of  the  driver  and  the  conductor,  to  assume  that  it  was 
necessarily  beyond  the  functions  of  the  conductor  to 
take  charge  of  the  omnibus  during  the  temporary  absence 
of  the  driver.  Proprietors  of  omnibuses  sent  out  their 
omnibuses  under  the  charge  of  a  driver  and  a  conductor, 
and  although  it  was  true  that  the  driver  and  the  con- 
ductor had  different  functions  to  perform,  it  was  quite 
consistent  with  that  that  it  might  be  within  the  scope  of 
the  authority  of  the  one  to  perform  the  functions  of  the 
other  during  the  temporary  absence  of  the  other.  If  it 
appeared  that  at  a  time  when  one  journey  was  at  an  end 
and  another  journey  was  about  to  commence  the  con- 
ductor turned  the  omnibus  round,  and  in  so  doing  negli- 
gently injured  the  plaintiff,  be  thought  that  the  case 
ought  to  be  left  to  the  jury,  and  that  it  would  be  for 
the  defendants  to  nhow  that  it  was  outside  the  functions- 
of  the  conductor  to  take  charge  of    the  omnibus  during. 
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the  temporary  abtence  of  the  driver.  Bat  in  this  case 
the  evidence  spoke  of  the  omnibus  coming  down  the  hill  ' 
at  the  rate  of  eight  miles  an  hour,  and  tha^  evidence 
-seemed  to  him  to  show  that  the  conductor  was  not 
merely  performing  the  driver's  duty  temporarily,  but  to 
be  consistent  with  this,  namely,  that  the  driver  had 
done  what  he  undoubtedly  liad  no  right  to  do — that  was 
-to  say,  that  he  had  delegated  his  authority  generally  to 
the  conductor.  He  thought,  however,  that  it  would  be 
unfortunate  if  it  should  go  forth  that  whenever  the 
conductor  of  an  omnibus  was  found  exercising  the  func- 
tions of  the  driver,  then  no  case  could  possibly  be  made 
out  against  the  proprietors  of  the  omnibus  in  an  action 
for  negligence,  unless  the  plaintiff  called  evidence  to 
account  for  the  temporary  absence  of  the  driver,  and 
that  in  default  of  such  evidence  there  was  no  case  to  go 
to  the  jury.  It  seemed  to  him  that  the  sounder  and 
simpler  view  was  that,  where  omnibuses  were  sent  out 
in  charge  of  a  driver  and  a  conductor,  it  ought  to  be 
left  to  the  jury  to  say  whether  the  particular  act  done 
by  the  conductor  was  within  the  scope  of  his  authority 
4M  conductor.  He  could  not  say  of  his  own  knowledge 
whether  during  the  interval  between  two  journeys  the 
conductor  had  any  duties  to  perform  ,  with  reference  to 
the  horses,  and  he  was  not  prepared  to  say  thftt  the 
mere  fact  that  the  act  complained  of '  was  an  act  of 
driving  on  the  i)art  of  the  conductor  was  sufficient  reason 
for  not  leaving  the  case  to  the  jury.  But  in  this  case 
that  consideration  was  not  important,  because  the  plain- 
tiff's own  evidence  showed  that  the  omnibus  was  coming 
down  the  hill  at  a  great  pace,  and  therefore  the.  onus 
was  on  the  plaintiff  to  show  that  the  act  of  which  he 
complained, being  an  act  of  such  a  character  that  it  could 
not  have  been  within  the  scope  of  the  authority  of  any 
one  except  the  driver,  was  authorized,  and  in  his 
opinion  the  mere  absence  of  the  driver  did  not  make  it 
necessary  that  the  case  should  be  left  to  the  jury. 

LoBD  JuancB  Rom  KB  said  he  agreed  in  thinking  that 
the  appeal  failed.  He  was  of  opinion  that  the  presump- 
tion of  authority  which  would  have  existed  in  the  plain- 
tiff's favour  had  been  rebutted  by  the  plaintiff's  own 
witnesses,  when  it  was  proved  that  the  person  who  was 
-driving  the  omnibus  was  not  an  authorized  driver,  but 
only  a  conductor  who^  from  his  position  alone  was  clearly 
not  authorized  by  the  defendant  company  to  drive.  The 
onus  was  thus  cast  upon  the  plaintiff  to  give  further 
-evidence  of  authority,  but  no  such  evidence  was  given, 
neither  was  any  case  of  necessity  .made  out  or  even 
alleged. 

[Solicitors— Osbom  and  Osboni,  for  the  plaintiff  ; 
Hicks,  Davis,  and  Hunt,  for  the  defendants.] 


Chan.  Div.    ) 
B,  J.)    S 


1900. 
(Byrne,  J.)    J  July  10, 

IN  BE  COLB  (infants).* 

Infant — Custody — Religious    education— Change 
of  religion  by  mother  after  the  father's  death. 


Mr.  Justice  Byrne  delivered  judgment  in  the 
above  application  involving  the  custody  of  the  infant 
children  of  a  widow  who  some  two  years  after  her 
husband's  death  had  become  a  Roman  Catholic,  she 
tiaving  previously  been  a  Frotestant,  and  her  husband 
having  lived  and  died  a  Protestant. 

His  LoBDSHiP  said,— This  is  an  application  in  relation 
to  the  care  and  custody  of  the  infant  children  of  the  late 
Mr.  W.  H.  Cole  and  of  M.  M.  Cole,  his  widow.  The 
parents  were  married  on  April  12,  1877.  The  father 
died  on  April  11,  1894.  There  were  five  children  of  the 
marriage  then  living,  all  of  whom  are  alive  now— viz., 
one  son  and  four  daughters.    The  son,  who  was  bom  in 
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1878,  is  now  of    age.    The   four   daughters  are  Lilian, 
who  was  12  years  of  age  at  her  father's  death,  and  is  now 
18,  Hilda,  who  was  then  nine  and  is  now  15,  Winified* 
who  was  then  nearly  five  and  is  now  11,  and  Dora,  who 
was  then  two  and  is   now  eight.    The  father,  who  died 
after  a  long  illness  from  consumption,  left  nothing  and 
the  children  are   without   means.    Hie  mother  earns  a 
living  as  a  nurse   but   is  unable ,  properly  to    support  or 
to  provide  a  permanent  home  for  the  infants.  She  hopes 
hereafter  to  be  able  to  establish   herself  in  the  manage- 
ment of  a  private  nursing   home,  but   at  present  that  is 
nothing  more  than  a  hope.    After   the    father's  funeral 
tho  future  of   the   children   was   discussed  between  the 
widow  and  her  husband's  father  and  two  brothers.    The, 
father  and  one  brother  and  a  sister  arranged    to  make  a 
weekly  contribution  towards   the  support   of  the  widow 
and  four  of  the  children  and  Mr.  James  Cole,  the  other 
brother,  who  was  married  but  without  children,  offered 
to  adopt  Winifred   and  bring   her  up  as   his  own  child. 
This  offer  was  accepted  by  the    mother,  and  accordingly 
this  child  was  handed  over  to  James  Cole  and   his   wife 
and  has  remained  with  them  ever  sinee,having  been  duly 
and    properly  maintained  and   educated   by  them.    She 
has  been  brought  up  in  the  Protestant  religion,  which  was 
that  of  her  father  and  at   that   time  the  religion  of  her 
mother  also.  Up  to  about 'April,  1896,  that  is  to  say  for 
about  two  yearSfMrs.Cole,  the  widow,assisted  by  the  con- 
tributions from  her  late  husband's  family,  kept  up  a  home 
in  Canter  bury,  all  the  children  being  brought  up  as  belong- 
ing to  the  Church  of  England,  the. eldest  daughter  being 
a  constant  attendant  at  Sunday    school.    The  eldest  son 
always  has  been   and   remains   a   Protestant.    At  about 
the  date  I  have  mentioned  Mrs.  Cole  adopted  the  Roman 
Catholic    religion   and    sent   her   two  eldest  daughters, 
Lilian  and  Hilda,  to  a    Roman   Catholic  convent  school 
in  Paris,  where  they  have   ever   since  remained.    I  was 
asked  to  postpone  giving   judgment   until  I  should  Jiave 
seen  these  girls,  so  as   to  be  satisfied  that  they  are  well 
and  contented.     I  have  now  seen  them  and  am   satisfied 
that  they   are   well    cared   for.    They   expressed  them- 
selves as  being  very  happy  and  contented,  and   I  saw  no 
reason   whatever   to   doubt   their    statements.    Having 
regard  to   the   age   of   these   girls  and  to  the  length  of 
time  they  l^ave  now   been   brought  up   and  educated  ia 
the  Roman  Catholic   faith,  I    do   not  think  it  would  be 
right  to  disturb   existing   arrangements   with   regard  to 
them  even  if  an  alternative    scheme  were  before   me,  as 
it  is  not.    Their   brother   Sydney   Cole   and  their  nnde 
James  Cole,  indeed,  by   their   counsel   expressed  them- 
selves as  willing   that   present   arrangements   should  be  , 
undisturbed  as  to  these  two  children  subject  to  my  see- 
ing them,  as  I  have  done.    In  regard  to  the  child  Wini- 
fred I  think  that  I  should  be  acting  not   only  unwisely, 
but  in  contravention  of  principles    which  have  been  laid 
down  by  the  Court  as   guides   in  such  matters  if  I  were 
to  allow  her  to  be  removed   from   the  care  of  her  uncle 
simply  to  be.  sent  to  a  Roman   Catholic  boarding  school, 
which  is  the  alternative  suggested,  although  she  has  not 
arrived  at  an  age  when   religious   conviction^  are   very 
dee])ly   seatecl.    She   has   been   for   six  years  well  and 
kindly  brought  up  by    her   paternal   uncle  and  his  wife, 
who  appear  in  every  way  to  have   done  their   duty   by 
her,  and  apart  from    other   considerations  which  I  shall 
have  to  refer  to  more  particularly    when  I  come  to  deal 
with  the  case  of  the  youngest   child  I  do  not  think  that 
such  an  arrangement   as   was   made   by  her  mother  and 
the  paternal  uncle  in   reference   to    the  adoption  of  this 
child    ought   to   be   lightly   disturbed.    She   is    being 
brought  up  in  the  religion   of  her  late  father,  and  there 
is  no  suggestion  that  she    is   otherwise   than  well  cared 
for  and  happy.    A  warm  affection,  as  might  be  expected 
under  the  circinnstances,  exists    between   the   child  and 
her  adopted  parents.    The   case  of  the  youngest  child  ia 
i  more  difiicult  to  deal  with     She  'is  now  eight  years  old 


Digitized  by 


Google 


Vol.  xvi. 


The  Times  Law  Reports. 


501 


and  has  been  placed  in  a  Roman  Catholic  boarding 
school  in  England  by  her  mother.  There  is  no  qnertion 
in  this  case  of  takfaig  away  a  cbild  from  a  mother's  care  ; 
but  I  have  to  consider  whether  the  eastody  and  up- 
bringing of  the  child  should  be  with  the  paternal  uncle, 
who  offers  to  undertake  to  maintain  and  educate  her  as 
one  of  his  own,  where  she  will  have  the  companionship 
of  her  sister  and  where  she  will  be  brought  up  in  the 
faith  of  her  father,  or  whether  she  is  to  be  brought  up 
in  the  Roman  Catholic  faith  by  strangers.  Undoubtedly 
I  have  mainly  to  consider  (a)  the  welfare  of  the  child  ; 
(6)  the  wishes  of  the  mother  ;  and  (e)  the  wishes  and  re- 
ligion of  the  father.  As  to  the  first  point  I  have  no 
reason  to  doubt  that  so  far  as  physical  and  educational 
advantages  are  concerned  the  child  would  be  well  cared 
for  and  well  educated  for  her  station  in  life  whichever 
course  were  adopted,  but  with  her  uncle  she  would  have 
the  advantage  of  the  care  of  kind  relatives  and  (a 
matter  to  which  I  attach  very  great  importance)  the 
companionship  of  her  sister,  a  little  older  than  herself. 
As  to  the  second  point,  the  mother  undoubtedly  desires 
the  child  to  be  educated  as  a  Roman  Catiiolic  at 
a  Roman  Catholic  boarding  school.  As  to  the  wishes 
and  religion  of  the  father,  I  have  to  consider 
the  facts.  The  father  was  all  his  life  attached 
to  the  Church  of  England,  and  he  appears  to  have  taken 
a  real  interest  in  religious  matters.  He  expressed  dislike 
to  what  he  considered  to  be  ritualistic  practices  in  the 
Church  of  England,  and,  although  he  occasionally 
attended  Roman  Catholic  services  and  is  stated  by  his 
widow  to  have  once  used  an  expression  which  might 
be  construed  as  telling  her  she  might  change  her  faith 
after  his  death,  I  think  that  the  true  result  of  the 
evidence  is  *  that  he  was  and  always  continued  to  be  a 
member  of  the  Church  of  England.  He  and  his  wife 
were  married  and  their  children  were  baptized  according 
to  the  rites  of  that  Church  ;  he  was  attended  during  his 
last  illness  by  a  Church  of  England  clergyman,  and  his 
Burial  Service  was  conducted  by  the  same  clergyman. 
After  the  father's  death  the  mother  continued  to  be  a 
Protestant  for  about  two  years,  bringing  up  her 
children  in  that  faith,  the  eldest  child,  Lilian,  as  I  have 
mentioned,  being  a  constant  attendant  at  Sunday 
school.  Then  came  the  change  of  religion  on  the  part 
of  the  mother  and  the  breaking  up  of  the  home.  In  the 
case  of  **  /n  rt  Magrath  **  (9  The  Times  L.R., 
66  ;  L.R.  [1893],  1  Ch.,  148),  Lord  Lindley  says 
(p.  148),  in  reference  to  the  matter  of  having  regard 
to  the  religion  of  the  father  : — •*  As  regards  religious 
education,  it  is  settled  law  that  the  wishes  of  the 
father  must  be  regarded  by  the  Cotirt  and  must  be 
enforced  unless  there  is  some  strong  reason  for  dis- 
regarding them.  The  Guardianship  of  Infants  Act, 
1886,  which  has  so  greatly  enlarged  the  rights  of 
mothers  after  their  husbands'  deaths,  has  not  changed 
the  law  in  this  respect.  This  was  decided  by  Mr. 
Justice  Stirling  in  •  In  re  Scanlan  '  (4  The  Timet 
L.R.,  611  ;  L.R.,  40  Ch.D.,  200),  and  is  un- 
questionable. The  consequence  is  that,  notwithstand- 
ing that  Act,  a  widow  may  still  find  herself  compelled  to 
bring  up  her  child  in  a  religion  which  she  abhors.  The 
wishes  of  the  father,  if  not  clearly  expressed  by  him, 
must  be  inferred  from  his  conduct.  If  the  father  is 
dead  it  will  be  naturally  inferred  that,  in  the  absence 
of  evidence  to  the  contrary,  his  wish  was  that  the 
children  should  be  brought  up  in  his  own  religion— that 
is,  the  religion  which  he  professed.  This  inference  is 
one  which  the  Court,  in  the  absence  of  evidence  to  the 
contrary,  is  bound  to  draw,  and  is  practically  not  dis- 
tinguishable from  a  rule  of  law  to  the  effect  that  an 
infant  child  is  to  be  brought  up  in  its  father's  religion 
unless  it  can  be  showil  to  be  for  the  welfare  of  the  child 
that  this  rule  should  be  departed  from,  or  the  father 
has  otherwise  directed."  Under  all  the  circumstances 
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I  think  it  would  be  right  in  the  present  case  that  tho 
youngest  child  should  be  committed  for  the  present,  at 
all  events,  to  the  care  and  custody  of  the  paternal 
uncle,  James  Cole,  and  I  think  the  proper  order  to 
make  will  be  to  appoint  him  to  act  as  guardian  of  the 
two  youngest  children  jointly  with  the  mother  and  to 
commit  the  custody  of  these  children  to  him  until 
further  order,  he  undertaking  duly  and  properly 
to  maintain,  clothe,  and  educate  them  while  under 
kis  charge  ;  the  mother  to  have  any  access  to 
them  she  wishes,  if  she  gives  an  undertaking  that 
whilst  in  her  charge  nothing  shall  be  said  or  done  with 
her  knowledge  or  assent  to  tend  to  lead  them  away  from 
the  Protestant  religion.  I  think  the  children  ought  to 
be  allowed  to  stay  with  her  if  she  wishes  it  at  reasonable 
times  and  for  reasonable  periods.  There  will  be  liberty 
to  apply,  so  that  in  the  event  of  change  of  circumstances 
rendering  it  proper  or  desirable  any  alteration  or 
modification  of  the  present  order  may  be  made.  His 
Lordship  said  that  he  should  add  that  there  was  not  a 
word  which  had  been  said  against  the  kindness  and 
goodness  of  any  one  concerned  who  had  had  anything  to 
do  with  the  children. 

Mr.  Younger,  Q.C.,  and  Mr.  Dibdin  appeared  for  the 
applicant  ;  Mr.  Levett,  Q.C.,  and  Mr.  E.  F.  Lankester 
for  the  respondents. 

[Solicitors — Nisbet,  Daw,  and  Nisbet  ;  Leathley  and 
Willis.! 


Chan.    Div.    \ 
(Byrne,  J.)    I 


1900. 
July  10. 


MAKSHALL  AND  CO.  V.  BULL  AND  PBTTY.* 

Copyright — Drawings  and  designs — Infringement 
— Unassignable  licence — ^Registration  of  copy- 
right after  grant  of  licence. 


This  case  raised  a  question  as  to  copj'right  on  the  sale 
of  electro  blocks  of  designs  or  pictures.  The  plaintiffs 
were  wholesale  manufacturers  of  furs,  mantles,  and  coat 
suits  in  an  extensive  way  of  business  at  Manchester  and 
Glasgow.  In  September,  1898,  they  published  a  cata- 
logue of  newest  designs  for  the  winter  season  of  that 
yeai:  containing  li  illustrations.  Messrs.  Evans  and 
Williams,  who  were  the  plaintiffs'  customers,  received 
one  of  these  patalogues,  and  the  plaintiffs,  at  their 
request,  supplied  them  with  nine  electro  blocks  of  the 
illustrations,  charging  4s.  6d.  apiece.  Messrs.  Evans 
and  Williams  handed  over  these  blocks  to  the  defen- 
dants, Messrs.  Petty  and  Sons,  a  firm  of  **  fashion 
printers,"  for  production  in  Messrs.  Evans  and 
Williams's  catalogue,  and  it  was  stated  that  Messrs. 
Petty  and  Sons  at  the  same  time  purchased  the  blocks 
of  Messrs.  Evans  and  Williams,  deducting  the  price  from 
their  charge  for  the  catalogues  supplied  to  them.  In 
November,  1898,  Messrs.  Petty  and  Sons  produced  for 
the  defendants,  Messrs.  Bull  and  Sons,  drapers  at 
Oxford  and  Reading,  a  fashion  catalogue  containing 
eight  illustrations  from  the  blocks  in  question,  but  with 
different  names.  The  plaintiffs  thereupon  registered 
under  the  Copyright  Act,  1842  (5  and  6  Vict.,  c.  46), 
their  catalogue  containing  the  12  illustrations,  and 
brought  the  present  action  against  Messrs.  Petty  and 
Sons  and  Messrs.  Bull  and  Co.  for  an  injunction  re- 
straining the  reproduction  and  sale  of  the  illustrations, 
and  claiming  delivery  up  of  the  blocks.  The  action  as 
against  Messrs.  Bull  and  Co.  was  stayed  on  terms  which 
were  not  stated.  The  defendants  Messrs.  Petty  and 
Sons  stated  that  they  had  purchased  the  blocks  of 
Messrs.  E^ans  and  Williams  without  any  conditions  or 
restrictions,  and  contended,  amongst  other  defences,  that 
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"the  plaintiifs  had  no  copyright  in  the  illastrations  as 
they  had  not  been  registered  under  the  Fine  Arts  Copy- 
right Act,  1862  (25  and  26  Viot..  o.  68),  and  that 
registration  of  the  catalogue  under  the  Act  ef  1842 
simply  as  a  book  was  not  sufficient  to  protect  the 
illustrations  separately. 

Mr.  Warmington,  Q.C.,  Mr.  Rowden,  Q.C.,  and  Mr. 
B.  S.  Ford  appeared  for  the  plaintiffs  ;  Mr.  Bray,  Q.C., 
Mr.  Willis  Bund,  and  Mr.  G.  F.  Hart  for  the  defendants 
Messrs.  Petty  and  Sons  ;  and  Mr.  Levett,  Q.O.,  and 
Mr.  Scrutton  for  the  defendants  Messrs.  Bull  and  Co. 

Mb.  JusncB  Btbne  said  that  when  the  plaintiffs 
sold  the  blocks  to  Messrs.  Evans  and  Williams  it  was 
not  in  the  minds  of  either  party  that  the  blocks  would 
be  use^  for  any  other  purpose  except  for  the  purpose  of 
Messrs.  Evans  and  Williams's  catalogue.  He  found,  as 
a  fact,  that  the  bargain  between  the  parties  was  that  a 
licence  was  given  to  Messrs.  Evans  and  Williams  to  use 
the  blocks  for  that  purpose  only.  Tbe  defendants, 
Messrs.  Petty  and  Sons,  had  insisted  on  the  rights  of 
Messrs.  Evans  and  Williams  and  contended  that  they 
were  entitled  after  having  acquired  the  blocks  from  the 
former  to  use  them  for  any  catalogue.  Now,  quite 
apart  from  the  question  whether  a  licence  must  or 
must  not  be  in  writing,  he  was  of  opinion  that  the 
case  of  ••  Cooper  v.  Stephens  "  (11  TJie  Timet 
L.R.,'  288  ;  [1895]  1  Gh.,  567),  when  once 
he  had  arrived  at  the  conclusion  of  fact  as  to  the 
actual  bargain,  really  substantially,  if  not  entirely, 
covered  the  questions  of  law  taken  by  tbe  defendants, 
Messrs.  Petty  and  Sons,  in  this  case.  "  Cooper  v. 
Stephens  **  was  a  case  where  the  plaintiffs  were  the 
registered  owners  of  the  copyright  in  books  containing 
illustrations  drawn  by  themselves  of  carriages,  and 
their  principal  business  was  to  supply  copies  of  the 
drawings  to  persons  in  the  carriage  trade  for  advertising 
purposes,  the  copies  being  generally  printed  by  them- 
selves and  supplied  to  the  customers  on  advertising 
sheets.  Occasionally,  however,  their  customers  wished 
to  print  the  designs  themselves  with  other  matter  not 
printed  by  the  plaintiffs,  and  in  these  cases  tbe 
plaintiffs  sold  the  electro  blookn.  One  Lilley,  having 
thus  acquired  two  blocks,  afterwards  allowed  the  de- 
fendants to  use  them.  There  was  then  no  written 
licence  from  the  plaintiffs  to  Lilley  or  from  him  to  the 
defendants  or  written  agreement  with  reference  to  the 
use  of  the  electros.  At  the  trial,  it  was  found  that 
three  other  drawings  were  copied  from  the  plaintiffs' 
book.    Mr.  Justice  Romer  held  that  the  sale  of  the  blocks 

-  conferred  no  copyright  on  Lilley,  but  was  a  mere  licence 
to  use  them,  and  that  a  substantial  part  of  the  block  had 
been  taken  by  the  defendants  in  that  case.  In  the 
present  case  a  fortiori ,  where  it  was  eight  out  of 
12  of  the  drawirgs,  there  was  a  very  substantial 
part  of  the  plaintiffs  book  taken.  The  case  of 
*'  Cooper  y.  Stephens  **  practically  covers,  if  not 
entirely,  the  points  of  law  that  had  been  taken  in  the 
present  case.  The  first  point,  speaking  generally,  was 
that  the  registration  was  insufficient  in  the  present  case, 
the  plaintiffs  not  having  registered  their  copyright  prior 
to  the  transaction  when  the  blocks  were  sold  for  the  very 
purpose  he  had  mentioned,  and  it  was  said  that  if  a  man 
being  possessed  of  a  copyright  in  a  book,  not  having 
registered  that  copyright,  chooses  to  sell  or  license  to 
another  to  use  one  of  the  illustrations  iu  that  book,  he 
is  thereby  debarred  from  afterwards  asserting  his  right  in 
the  copyright  in  that  portion  of  the  book  because  he  had 
not  registered  under  the  Fine  Arts  Act,  1862.  He  did 
not  think  that  argument  well  founded.  It  was  said  it  did 
not  appear  in  the  case  of  *'  Cooper  v.  Stephens  "  whether 
the  book  had  or  had  not  been  registered  prior  to  the 
licence  in  question.  Certainly  nothing  was  said  to  show 
that  it  had  been  registered  prior   to  that  date  ;   but, 

-  whether  that  was  so  or  not,  he  was  of  opinion  that  a  man, 


being  possessed  of  a  copyright  in  a  book,  did  not  lose  that 
copyright  by  reason  of  the  grant  of  a  partial  licence  or  of 
a  licence  to  use  it,  and  that  he  was  not  prevented  from 
suing  an  infringer  if,  before  action  brought,  he  registered 
his  book.  In  other  words,  he  did  not  by  allowing  a  man 
to  use  a  picture  or  pictures,  which  were  a  portion  or 
portions  of  his  book,  lose  his  copyright  in  the  book 
because  he  had  not  registered  under  the  Act  of  1862  for 
the  protection  of  engravings  or  works  of  fine  art. 
Another  point  taken  was  that  purchasers  of  blocks  might 
use  them  as  they  pleased.  That  depended,  in  hia 
Lordship's  mind,  entirely  upon  the  bargain  made  when 
the  sale  took  place,  and  it  did  not  appear  to  him  that  in 
point  of  law,  under  circumstances  sudi  as  the  present, 
the  bargain  was  to  be  construed  otherwise  than  as  a 
licence  to  use  for  a  particular  purpose,  merely  because  in 
order  to  allow  that  licence  of  user  to  be  made  use  of  a 
block  or  means  of  copying  was  supplied  to  the  person  to 
whom  the  licence  was  granted.  The  plaintiffs  were 
entitled  to  an  injunction  and  delivery  up  of  the  blocks. 


Chan.  Div.     \  1900. 

(Farwell,  J.)    j  July  11. 

ATTOBNET-OENEBAL   V.    BABKEB.* 

Nuisance — ^What  amounts  to — Tramway    across 
road — Sanction  of  CJounty  Council — Injunction. 


In  this  action,  which  raised  an  important  question  as 
to  highways,  the  Attorney-General,  at  the  relation  of 
William  Norman  Greenwood,  Harold  Greenwood,  Percy 
Greenwood,  and  Oscar  Greenwood,  and  the  said  rela- 
tors as  plaintiffs,  sought  a  mandatory  injunction  to 
compel  the  defendants,  James  Barker  and  Joseph  Haigh, 
to  remove  the  rails,  tramplates,  and  other  articles  used 
in  the  construction  of  a  certain,  tramway  so  far  as  the 
same  crosses  two  several  highways,  and  to  restore  the 
said  highways  to  the  condition  in  which  the  same  were 
previously  to  the  construction  of  the  said  tramway,  and 
an  injunction  to  restrain  the  defendants  from  construct- 
ing any  tramway  across  the  said  highways  so  as  to  oon- 
stitute  a  nuisance. 

Mr.  Hughes,  Q.C.,  and  Mr.  R.  F.  MacSwinney 
appeared  for  the  plaintiffs  ;  and  Mr.  Younger,  Q.C., 
and  Mr.  Stewart  Smith  for  the  defendants. 

The  relators  are  tenants  in  conunon  in  fee  simple  of 
the  mansion-house  and  grounds  called  Greenwood 
Legbe,  situated  near  Ingleton,  in  the  W^est  Riding  of 
Yorkshire,  and  three  of  them  reside  in  the  mansion- 
house.  The  defendants  are  the  owners  of  tbe  Ingleton 
Collieries  and  Brickworks, which  lie  about  two- thirds  of 
a  mile  to  the  west  of  Greenwood  Leghe.  Between 
the  collieries  and  the  mansion-house  lie  in  the  following 
order  :— (I)  A  narrow  highway  known  as  Rarber  Top- 
lane  (used  principally  as  an  agricultural  road  to  tbe 
adjoining  farm-lands)  ;  (2)  a  highway  known  as  the 
Keighley  and  Kendal  road  (hereinafter  called  the  *'  main 
road,"  and  being  the  main  road  between  those  two 
towns)  ;  and  (3)  a  branch  line  of  the  Midland  Railway 
Company.  The  relators  own  all  the  fields  except  one 
lying  between  the  Ingleton  Collieries  and  the  Midland 
branch  line.  There  are  the  following  approaches  to 
the  mansion-house  of  Greenwood  Leghe  :— (1)  The 
principal  approach  is  along  a  carriage  drive  which  starts 
from  the  main  road  and  crosses  the  branch  line  by  a 
bridge  ;  (2)  the  second  approach  is  by  a  cart  road, 
which  also  starts  from  the  main  road  and  crosses 
the  branch  line  by  a  bridge  ;  and  (3)  the  third 
approach  is  from  the  main  road  into  a  lane  called 
Green-lane,  and  thence  along  a  back  carriage  drive. 
Tbe  main  road  was  constructed  under  an  Act  of   Parlia- 

^ReportMi  by  W.  H.  Porteb.  Esq.,  Barrister-at-Law. 


Digitized  by 


Google 


Vol.  xvi 


The  Times  Law  Reports. 


503 


I*- 

Us 


meat  in  1827,  and  its  control  is  now  vested,  by  virtue 
of  the  Local  Government  Act,  1888,  in  the  county 
council  of  the  West  Riding.  The  control  of  Rarber 
Top-lane  is  now  vested,  by  virtue  of  the  Local  Govern- 
ment Act,  1894,  in  the  Settle  Kara!  District  Council. 
By  a  letter  from  their  clerk,  dated  April  27,  1398,  the 
Settle  Rural  District  Council  consented  to  the  construc- 
tion by  the  defendants  of  a  tramway  across  Rarber 
Top-lane,  so  far  as  they  had  power  to  do  so.  Later  in 
the  same  year  the  defendants  applied  to  the  county 
council  of  the  West  Riding  for  permission  to  carry  the 
tramway  across  the  main  road  at  Ingleton,  and 
an  agreement,  dated  December  31,  1898,  and 
purporting  to  be  made  between  the  county  council 
and  the  defendants,  was  put  in  evidence,  by  which 
the  council  **  to  the  extent  of  their  lawful  powers  " 
agreed  to  permit  the  defendants  to  construct '  a 
temporary  tramway  on  a  gauge  of  24in.  across  the 
main  road.  There  were  also  provisions  as  to  the  methods 
of  constructing  and  working  the  tramway  so  as  to 
ensure  the  convenience  and  safety  of  the  public,  and  the 
defendants  agreed  to  indemnify  the  council  against  all 
actions  and  proceedings  in  relation  to  the  laying  down 
of  the  tramway  and  against  all  damages  that  might  be 
incurred  in  respect  of  accidents  or  injuries.  This 
agreement  was  duly  executed'  by  both  defendants,  but 
was  never  sealed  by  the  county  council.  On  February 
27,  1899,  the  Highways  Committee,  **  to  the  extent  of 
the  lawful  powers  of  the  county  council,'*  acceded  to 
an  application  by  the  defendants  to  permit  the  substitu- 
tion of  a  tramway  with  a  gauge  of  4ft.  8iin.,  instead 
of  the  24 in.  gauge  authorized  by  the  agreement,  and 
this  resolution  was  endorsed  on  the  agreement  and 
signed  by  the  solicitor  to  the  council.  Early  in  1899  the 
relators  gave  notice  of  their  objection  to  the  construc- 
tion of  the  tramway,  and  after  correspondence  between 
the  parties  the  writ  in  the  present  action  was  issued  on 
June  16.  The  tramway  was  completed  by  the 
defendants  in  the  following  August.  The  tramway  runs 
from  the  Ingleton  Collieries  to  the  Midland  branch 
line,  crossing  on  the  level  both  Rarber  Top-lane  and 
the  main  road,  the  latter  at  a  point  between  two  of  the 
approaches  to  Greenwood  Leghe — vis.,  the  front 
carriage  drive  and  the  cart  road  above  mentioned.  The 
space  between  the  rails  on  both  level  crossings  is  paved 
with  square  sets,  and  a  similar  paving  is  extended  18in. 
on  the  outward  side  of  the  rails  on  the  main  road 
crossing.  Railway  trucks  are  drawn  by  horses  back- 
wards and  forwards  along  the  tramway,  carrying 
principally  bricks,  but  also  a  small  quantity  of  coal  and 
red  ash. 

Mr.  HuGHiu  said  that  the  level  crossings  constituted 
both  a  public  and  private  nuisance,  and  could  not  be 
authorized  by  the  local  authorities.  A  level  crossing 
was  priiMi  facie  a  nuisance,  and  there  was  no  need  to 
prove  public  injury — **  Attorney-General  v.  Shrewsbury 
Bridge  Company  "  (21  Ch.D.,  752),  **  Attorney- 
General  V.  London  and  North-Westem  Railway  Com- 
pany "  ([1900]  1  Q.B.,  78)>-as  its  construction  was  an 
illegal  act.  It  was  a  breach  of  section  118  of  3  Geo.  IV., 
c.  126,  which  was  still  in  force,  and  which  prohibited 
the  breaking-up  of  any  turnpike  road.  Counsel  also 
rtf erred  to  the  following  cases  : — **  Reg.  v.  Charles- 
worth  "  (16  Q.B.  Rep.,  1,012)  ;  *•  Reg.  v.  Train  '* 
(2  B.  and  S.,  640)  ;  *'  Mayor  of  Tnnbridge  Wells  v. 
Baird"  ([1896]  App.  Gas.,  434)  ;  *'Goodsonv.  Richard- 
son "  (L.R.,  9  Ch.,  221)  ;  ••  Salt  Union  v.  Harvdy  " 
(13  The  Times  L.R.,  297).  The  evidence  called 
\fj  the  plaintiffs,  which  referred  principally  to  the  level 
croBsisg  over  the  main  road,  was  to  the  effect  that  the 
croising  and  trucks  approaching  it  could  not  be  seen  for 
some  distance  on  either  side  owing  to  intervening 
Iniikiings  and  the  walls  that  bounded  the  road,  that  the 
crossing    was   liable   to   frighten   horses,    and    that    it 


severely  jolted  persons  who  passed  over  in  vehicles  and 
on  bicycles.  One  of  the  plaintiffs  stated  that  in  order 
to  avoid  the  crossing  he  sometimes  when  driving  used 
the  back  approach,  which  he  would  otherwise  not  do 
because  of  a  steep  ascent  in  Green-lane.  A  witness, 
who  had  been  employed  to  watcli  the  crossing,  said  that 
between  March  16  and  July  3,  1900,  he  had  counted 
166  trucks  of  bricks,  six  of  coals,  and  seven  of  red  ash. 
Evidence  was  also  given  that  the  existence  and  user 
of  the  tramway  would  depreciate  the  plaintiffs'  property 
as  a  building  estate. 

A  number  of  witnesses  were  called  for  the  defence,  who 
denied  that  either  of  the  level  crossings  was  a  nuisance 
or  dangerous  to  traffic.  The  defendant  James  Barker 
said  that  he  had  complied  with  all  the  requisitions  of 
the  county  council,  that  on  an  average  only  four  or 
five  trucks  a  day  passed  along  the  tramway,  that  the 
tracks  were  always  preceded  by  a  man  whose  business  it 
was  to  see  if  the  lane  and  the  road  were  clear,  and  that 
he  had  no  intention  of  using  a  locomotive  on  the  tram- 
way. The  chairman  of  the  Settle  Rural  District 
Council  said  that  a  resolution  had  been  passed  by  the 
council  consenting  to  the  level  crossing  over  Rarber 
Top-lane,  and  a  member  of  the  Highways  Committee  of 
the  West  Riding  County  Council  said  that  the  com- 
mittee had  passed  a  resolution  sanctioning  the  level 
crossing  over  the  main  road.  As  Mr.  Justice  Far  well 
had  objected  to  the  informality  of  the  evidence 
with  respect  to  the  action  of  the  county  coun- 
cil, Mr.  Wardell,  assistant  solicitor  to  the  council, 
was  called  by  Mr.  Younger  and  produced  the  minute 
of  the  resolution  passed  by  the  Highways  Committee 
sanctioning  the  level  crossing,  and  also  the  report  of 
the  committee  to  the  council  in  which  that  resolution 
was  embodied.  He  said  that  in  1889  the  council  had 
delegated  to  the  Highways  Committee  powers  under 
sections  6  and  11  of  the  Local  Government  Act,  1888. 
In  ordinary  cases,  such  as  the  application  by  the  defen- 
dants, the  conmiittee  reported  to  the  council,  and  the 
cotmcil  adopted  the  report. 

In  answer  to  Mr.  Hughes,  the  witness  said  he  had  no(b 
brought  with  him  the  minutes  showing  that  the  report 
of  the  committee  had  been  adopted  by  the  council,  but 
he  had  no  doubt  it  had  been  duly  adopted.  So  far  as 
he  knew,  the  resolution  of  the  committee  sanctioning 
the  alteration  of  the  gauge  of  the  tramway  had  never 
been  reported  to  the  council. 

Mr.  YouNOEB  contended  that  so  far  as  the  allegation 
of  a  private  nuisance  was  concerned,  the  plaintiffs  must 
pro^  special  and  particular  damages — **  Winterbottom 
V.  Lord  Derby  "  (L.B.,  2  Ex.,  316),  **  Reg.  v.  Metio- 
politan  Board  of  Works"  (L.R.,  4  Q.B.,  358),  **  Ben- 
jamin  v.  Stoir  "  (L.R.,  9  C.P.,  400),  '*  Caledonian 
Railway  Company  v.  Walker's  Trustees  "  (7  App. 
Cas.,  259).  I'his  they  had  failed  to  do.  There  was  no 
proof  that  they  intended  to  turn  their  land  into  a  build- 
ing estate  and  the  evidence  as  to  possible  depreciation 
was  altogether  too  vague.  As  to  the  allegation  of  a 
public  nnisance,  the  plaintiffs  started  with  the  assump- 
tion that  a  level  cxossing  was  necessarily  a  nnisance. 
That  assumption  was  rebutted  by  **  Matson  v.  Baird  " 
(3  App.  Cas.,  1,082).  What  the  local  authorities  had 
done  was  incident  to  their  control  of  highways  under 
the  Local  Government  Acts,  and  was  a  reasonable  exer- 
cise of  their  powers.  Even  though  the  agreement  with 
the  defendants  had  not  been  sealed  by  the  council,  there 
had  been  part  performance  by  the  defendants,  and  that 
was  sufficient— **  Mayor  of  Kidderminster  v.  Hardwick  " 
(L.R.,  9  Ex.  18),**  Melbourne  Banking  Corporation  v. 
Broughan  "  (4  App.  Cas.,  156),  **  Mayor  of  Oxford  ▼. 
Crow  "  ([1893]  3  Ch.,  535). 

Mr.  Justice  Fab  well,  after  describing  the  nature 
of  the  action  and  the  locun  in  quo,  said  that  the  fir«t 
question  he  had  to  consider  was   one    of  fact — were  the 
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level  crosBings  conatructed  by  the  defendants  a  public 
naisance  ?  He  would  deal,  firsfc  with  the  level  crossing 
on  the  main  road.  Mr.  Hughes  had  invited  him  to  hold 
that  the  defendants  had  done  something  which  was  for- 
bidden by  statute.  So  far  as  he  knew,  that  point  had 
not  been  raised  in  any  of  the  reported  cases,  and  he 
preferred  to  regard  himself  as  a  jury  dealing  with  a  pure 
question  of  fact.  There  had  been  a  great  deal  of  evi- 
dence on  both  sides,  including  that  of  a  number  of 
experts.  Experts,  however,  only  gave  their  opinion 
one  way  or  the  other,  and  he  tbought  it  better  to  deal 
with  the  outside  evidence  of  fact.  The  plaintiffs' 
witnesses  had  spoken  of  aetual  inconvenience  suffered 
by  themselves,  and  he  saw  no  reason  to  doubt  the 
accuracy  of  their  statements.  It  was  clear  that  horses 
had  shied  and  stopped  dead  at  the  crossing,  and  that 
vehicles  had  been  jolted.  It  was  true  that  the  defen- 
dants' witnesses  had  said  that  they  experienced  no  dis- 
comfort, but  the  evidence  of  20  witnesses  who 
had  felt  nothing  did  not  deserve  so  much  con- 
sideration as  the  evidence  of  six  witnesses  who 
had  felt  something.  Some  people  felt  a  jolt  more 
than  others,  and  horses  differed  both  in  age  and 
temper.  It  was  a  question  of  degree.^  It  was 
clear  also  that  cyclists,  whose  claims  merited  attention, 
ran  some  risk  in  coasting  down  the  gentle  slope  leading 
to  the  crossing,  though  he  was  not  concerned  to  say 
whether  a  cyclist  was  entitled  to  coast  or  not.  He  found 
as  a  fact  that  the  crossing  on  the  main  road  was  a  public 
nuisance.  As  to  the  crossing  in  Karber  Top-lane,  the 
evidence  was  not  so  forcible,  though  the  narrowness  of 
the  lane  added  to  the  danger  with  a  nervous  or  restive 
horse.  On  the  whole  he  thought  the  faots  were  sufficiently 
strong  to  prove  that  this  crossing  also  was  a  public 
nuisance.  Then  came  the  question  of  law  raised  by  the 
defendants.  It  was  argued  that  the  local  authorities  hs4 
sanctioned  the  construction  of  the  tramway.  The  only 
evidence  of  the  sanction  in  the  case  of  Rarber  Top-lane 
was  the  oral  testimony  of  a  witness  and  a  letter  from  the 
clerk  of  the  Settle  Rural  District  Council  to  the 
defendant  Barker.  Hiat  was  not  the  proper  way  of 
proving  the  sanction  of  a  public  body,  imd  be  must  dis- 
regard it.  The  evidence  as  to  the  authorization  by  the 
county  council  of  the  crossing  over  the  main  road  was 
in  a  curious  condition.  Tlie  agreement  with  the 
defendants  had  never  been  sealed  by  the  council, 
although  the  defendants  had  been  warned  in  May,  1899, 
that  the  plaintiffs  did  not  admit  the  agreement.  There 
had  apparently  been  a  delegation  of  authority  by  the 
council  in  1889  to  the  Highways  Committee.  But  no 
resolution  had  been  produced  showing  that  the  committee 
could  sanction  anything  without  referring  the  matter  back 
to  the  council,  and  it  was  clear  that  at  any  rate  the 
resolution  by  the  committee  for  the  alteration  of  gauge 
had  never  been  reported  to  or  adopted  by  the  council. 
He  was,  therefore,  not  convinced  that  the  defendants  had 
proved  that  they  had  got  the  sanction  of  the  county 
council.  But  even  assuming  that  they  had  got  such 
sanction,  had  the  county  council  power  to  allow  the 
construction  of  that  which  the  Court  held  to  be  a 
nuisance  ?  The  council  were  given  the  management  of 
the  roads  under  the  Act  of  1888,  and  the  roads  were 
vested  in  them  for  the  purpose  of  maintaining  and  using 
them  as  roads.  There  was  nothing  allowing  the  council 
ix>  destroy  a  road  in  toto,  and,  therefore,  he  thought 
there  was  no  power  which  allowed  the  council  to  inter- 
fere with  a  road  so  as  to  cause  what  the  Court  found  as  a 
fact  to  be  a  nuisance.  He  held  that  the  council  had  no 
power  to  grant  leave  to  commit  a  nuisance.  The  case  of 
"  Matson  v.  Baird  "  was  distinguisliable,  and  involved 
no  question  of  nuisance  at  all.  Then  it  was  argued  that 
the  tramway  was  beneficial  because  it  relieved  the  traffic 
which  would  otherwise  pass  over  a  portion  of  the  road, 
lliat  argument  was  disposed  of  by  '*  Reg.  v.  Train."    It 


was  not  posfdble  to  set  off  against  a  nuisance  some  oon- 
venienoe  with  regard  to  the  user  of  another  part  of  the 
road,  llien  he  had  to  consider  the  case  as  it  affected  the 
relators.  He  agreed  that  special  damage  must  be  proved, 
and  he  thought  that  such  damage  had  been  proved  by  the 
evidence  as  to  the  depreciation  of  the  plaintiffs'  land  as  a 
building  estate  and  the  inconvenience  suffered  by  the 
plaintiffs  in  being  debarred  from  access  by  their  front 
drive.  The  plaintiffs  were  accordingly  entitled  to  the 
injunctions  which  they  sought,  and  the  defendants  must 
pay  the  costs. 

Tbe  mandatory  injunction  was  stayed  for  a  month  with 
a  view  to  an  appeal. 

[Solicitors— Ridsdale  and  Son,  for  Wm.  Hartley, 
Settle,  for  the  plaintiffs  ;  Gibson,  Weldon,  and  Bil- 
brougb,  for  Thompson  and  Co.,  Lancaster,  for  the  de- 
fendants.] 


House  of  Lords  (Lord  Halsbury,  L.G. ,  )  -  a/va 

Lords  Shand,   Davey,    and  Robert-  >  ,  M^o 

son)  )      •'"^y  •^^• 

ASSESSMENT  COMMITTEE  OF  CAMBERWELL  Y.  ELLIS.* 

Poor    Kate — Assessment — ^Publichouse — ^Increase 
of  value — Premium   paid  for  lease — Valuation 
(Metropolis)  Act,  1869,  sees.  46  and  47. 
Decision  of  the  Court  of  Appeal  (ante,  p.  39) 

affirmed. 


This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (the  Lord  Chief  .Justice  and  Lords  Justices 
A.  L.  Smith  and  Vaughan  Williams),  dated  November 
18,  1899,  and  the  question  was  whether  the  appellants 
were  justified  in  increasing  the  assessment  of  the 
respondent's  premises  between  two  qumquennial  valua- 
tions. The  hearing  below  is  reported  ante,  p.  39  ;  L.R. 
[1900],  1  Q.B.,  68  ;  69  J^J,,  Q.B.,  202. 

The  respondent  appealed  to  the  Court  of  quarter 
sessions  for  the  County  of  London  against  the 
assessment,  but  his  appeal  was  dismissed,  subject 
to  a  case  stated  for  the  Queen *s  Bench  Division. 
The  Divisional  Court  (Mr.  Justice  Lawrance  and  Mr. 
Justice  Channell)  dismissed  the  appeal, but  tJieir  decision 
was  reversed  by  the  Court  of  Appeal,  and  the  premises 
struck  out  of  the  supplemental  valuation  list.  The 
material  parts  of  the  case,  in  which  the  respondent  in 
the  House  of  Lords  is  described  as  '*  the  appellant," 
were  as  follows  : — 1.  The  appellant  is  and  baa*  been 
since  October,  1896,  the  occupier  of  a  publichouse 
known  as  the  Adam  and  Eve,  High-street,  Peckham,  in 
the  parish  of  Camberwell.  2.  At  the  quinquennial 
valuation  in  1895  the  gross  and  rateable  values  of  tho 
said  publichoune  were  fixed  at  £485  and  £405  respec- 
tively, which  values  were  duly  entered  in  the  quin- 
quennial valuation  list  made  in  that  year.  3.  By  a 
provisional  list  made  in  December,  1896,  the  assess- 
ment of  the  said  publichouse  was  increased  by  the 
overseers  to  £600  gross  and  £500  rateable  value,  and 
objection  was  made  by  the  appellant  to  the  said 
increased  assessment  on  the  ground  that  the  said 
publichouse  had  not  in  the  course  of  the  year  in  which 
the  said  provisional  list  was  made  increased  in  value 
by  the  addition  thereto  or  erection  thereon  of  any 
building,  nor  had  there  been  any  increase  of  value  from 
any  cause  within  the  meaning  of  section  47  of'  the 
Valuation  (Metropolis)  Act,  1869.  4.  At  the  hearing 
of  the  objection  the  assessment  committee  endeavoured 
to  get  from  the  appellant  information  as  to'  the 
premium  given  by  him  for  the  lease  of  the    said  public- 
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iiouse.  This  mformation  the  appellant  refused  to  gi^e, 
Akid  the  assessment  committee,  after  hearing  the  said 
^objection  and  viewing  the  publichouse,  reduced  the 
assessment  to  £575  gross  and  £485  rateable  value. 
5.  In  the  supplemental  valuation  list  made  in  1897  the 
appellant's  publichouse  was  again  valued  and  assessed 
4it  £575  gross  and  £485  rateable.  ($.  The  appellant 
objected,  and  on  appearing  before  the  assessment  com- 
mittee contended  inter  alia— {I)  That  the  said  public- 
iiouse  had  been  improperly  included  in  the  provisional 
list,  and  therefore  ought  not  to  be  included  in  the 
supplemental  list  and  was  therein  too  highly  rated  ; 
(2)  that  no  alteration  in  the  value  of  the  publichousQ 
had  taken  place  during  the  12  months  preceding  the 
making  of  the  supplemental  valuation  list  within  the 
meaning  of  section  46,  subsection  1.  of  the  Valuation 
-(Metropolis)  Act,  1869  ;  and  (8>  that  the  overseers 
were  not  in  law  entitled  to  consider  or  in  any  way  to 
.act  on  any  sum  of  money  paid  or  supposed  to  have 
been  paid  for  the  publichouse  either  since  the  date  of 
the  valuation  list  in  force  at  the  time  of  the  making  of 
the  said  provisional  list  or  at  all.  7.  The  assessment 
<;ommittee  refused  to  grant  the  appellant  any  relief, 
and  he  appealed  to  the  quarter  sessions  for  the  County 
of  London.  8.  At  the  hearing  of  the  appeal  counsel 
for  the  appellant  again  objected  to  any  questions  being 
asked  or  any  evidence  being  given  about  the  premium 
paid  by  the  appellant.  The  Court,  however,  over-ruled 
the  objection  and  the  fact  was  elicited  that  the 
appellant  had  paid  £16,400  as  the  consideration  for 
his  lease.  No  evidence  was  given  as  to  the  precise 
amount  of  the  premium  paid  in  1895  or  any  time  pre- 
viously, but  it  was  admitted  by  one  of  the  appellant's 
witnesses  that  assuming  the  valuation  appearing  in  the 
•quinquenhial  list  made  in  1895  to  have  been  calculated 
according  to  the  method  usually  adopted  in  the  parish 
of  Camberwell  the  valuation  must  have  been  based  on  a 
supposed  payment  of  a  premium  of  about  £6,400.  The 
assessment  committee,  however,  at  the  time  of  the 
revision  of  the  quinquennial  valuation  list  did  not  in 
fact  know  the  precise  amount  of  the  premium  which 
had  been  paid  by  the  then  occupier.  Evidence  was 
given  by  a  valuer  on  behalf  of  tiie  respondents  that 
there  had  been  since  the  date  of  the  quinquennial 
valuation  list  a  general  appreciation  of  licensed  premises 
throughout  the  metropolis,  and  that,  in.  his  opinion,  the 
■annual  value  of  the  said  publichouse  had  between  April 
and  October,  1896,  increased  by  about  £100.  It  was, 
however,  admitted  that  there  had  been  no  structural 
alteration  to  the  publichouse.  No  evidenoe  was  given 
of  any  circumstances  specially  affecting  the  annual  value 
-of  the  publichouse.  The  respondents  contended  they 
were  not  bound  to  give  any  such  evidence,  but  that  it 
was  enough  for  them  to  show  that  the  value  had  in  fact 
increased.  It  was  further  admitted  that  no  publiohouses 
had  been  placed  in  the  provisional  or  supplemental  lists 
•except  such  as  had  in  fact  been  sold  since  the  date  of  the 
quinquennial  valuation  thereof,  although  publichouses 
in  the  neighbourhood  had  generally  increased  in  value. 
9.  For  the  assessment  committee  it  was  contended 
that  it  w«^  not  necessary  that  there  should  be  a 
structural  alteration  of  the  rated  premises  in  order  to 
warrant  their  insertion  in  a  supplemental  list,  that  the 
facts  mentioned  as  to  the  premiums  given  for  the  lea.se 
•of  the  publichouse  were  evidence  of  an  alteration  in 
matters  stated  in  the  quinquennial  valuation  list  during 
the  12  months  preceding  the  making  of  the  supplemental 
Ibt  within  section  46  of  the  Valuation  (Metropolis)  Act, 
1869,  and  that  the  payment  of  such  premium  showed 
that  there  bad  been  such  a  material  and  onforeseen 
alteration  of  the  value  of  the  publichouse  as  to  warrant 
its  insertion  In  the  supplemental  list.  10.  For  the 
Appellant  it  was  contended  that  the  facts  hereinbefore 
mentioned  were   not   in  law  any  evidence  of  an  altera- 


tion within  the  meaning  of  section  46,  subsection  1  of 
the  Valuation  (Metropolis)  Act,  1869,  and  that  all 
evidenoe  as  to  the  amount  of  premium  paid  by  the 
appellant  for  the  publichouse  in  October,  1896,  was 
irrelevant  and  inadmissible  and  that  the  amount  of 
such  premium  in  the  absence  of  any  evidence  save  as 
hereinbefore  stated  as  to  the  premiums  previously  paid 
could  nut  afford  any  indication  of  an  alteration  in  the 
value  of  the  publichouse.  11.  The  Court  of  quarter 
sessions  gave  judgment  confirming  the  values  in  the 
supplemental  list.  12.  The  questions  for  the  opinion 
of  the  Court  are  :~1.  Whether  the  al^ration  in  value 
which  took  place  during  the  12  months  preceding  the 
making  of  the  said  supplemental  valuation  list  was  in 
law  an  alteration  within  the  meaning  of  section  46, 
subsection  1  of  the  Valuation  (Metropolis)  Aot,  1869. 
2.  Whether  the  amount  of  |»emium  paid  by  the 
appellant  in  October,  1896,  for  the  said  premises  onght 
to  have  been  received  in  evidence.  3.  Whether  the 
amount  of  such  premium  was  in  law  any  evidence  of  an 
alteration  within  the  meaning  of  the  subsection  herein- 
before mentioned. 

Mr.  Balfour  Browne,  Q.C.,  Mr.  Macmorran,  Q.C., 
and  Mr.  Kyde  were  counsel  for  the  appellants  ;  Mr. 
Littler,  Q.C.,  Mr.  Page,  Q.C,  and  Mr.  W.  Russell  for 
the  respondent  were  not  heard. 

The  Lord  Chancellob,  in  moving  that  the  appeal 
should  be  dismisted,  said  that  the  questions  reserved 
were  questions  of  law  and  not  of  fact.  If  the  quarter 
sessions  had  found  as  a  fact  that-  there  was  an  altera- 
tion in  value,  their  Lordships  would  haye  bad  no  power 
to  disturb  such  a  finding.  But  the  question  submitted 
was  whether  such  alteration  was  in  law  one  which  came 
within  the  meaning  of  section  4C.  It  appeared  to  his 
Lordship  that  there  was  no  evidence  of  alteration  within 
that  section  even  if  the  value  of  the  house  was  greater 
in  one  year  than  in  the  other.  The  Act  of  1869  for 
obvious  reasons,  aiming  at  a  uniform  assessment  in  the 
metropolis  and  to  prevent  the  recurrence  of  the  same 
question— to  the  great  expense  of  the  parish  and  the 
vexation  of  the  ratepayer^from  year  to  year,  had 
determined  that  the  assessment  once  made  should  con- 
tinue in  force  for  the  statutory  period.  But  it  was  felt 
that  difiiculties  might  arise  if  the  list  were  altogether 
unalterable,  and  the  statute  provided  that  if  there  were 
any  alteration  in  a  particular  hereditament  which  was 
increased  in  value  by  structural  alteration  or  *'  any 
cause  whatever,''  inquiry  should  be  made  into  the  cir- 
cumstances of  such  case.  The  words  in  the  clause 
following  the  reference  to  structural  alteration  were 
wide  but  intelligible.  The  statute  did  not  attempt  to 
define  the  conditions  of  the  clause's  operation.  It 
would  be  extremely  dangerous  to  attempt  to  lay  down 
a  proposition  to  cover  every  possible  case  ;  each  case 
must  stand  by  itself  ;  and  he  would  not  attempt  to  lay 
down  any  principle.  But  there  must  be  definite  circum> 
stances  to  which  the  alteration  was  assignable  ;  the 
mere  fact  tiiat  there  had  been  an  alteration  of  value 
was  not  sufficient.  As  matter  of  law,  in  answer  to  the 
first  question  he  would  say  that  evidence  that 
the  house  was  worth  more  than  the  amount  at  which 
it  was  assessed  onght  not  to  be  received.  It  was 
remarkable  that  there  was  no  evidence  of  the  supposed 
value  at  the  quinquennial  valuation.  One  might  have 
expected  a  statement  showing  a  gradual  increase  and  a 
comparison  between  the  two  periods.  There  was  here 
nothing  of  the  kind,  and  in  answer  to  the  second  ques- 
tion he  would  say  that  in  itself  and  apart  from  sach 
comparison  and  special  circumstances  the  amount  of 
premiwn  afforded  no  guide.  In  answer  to  the  third 
question,  the  amount  of  the  premium  was  not  in  law, 
apart  from  such  comparison  as  he  had  referred  to,  evi- 
dence  of  alteration  within  the   meaning  of  the  statute. 
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He  agreed,  therefore,  with  the  judgment  of  the  Court 
of  Appeal  pronounced  hy  Lord  Justice  Vaughan 
Williams  ;  but  he  would  hesitate  to  adopt  some  of  the 
reasons  or  to  accept  the  illustrations,  from  the 
cycle  trade,  gunpowder,  and  the  like  adduced  by 
the  learned  Judge.  In  moving  the  dismissal  of  the 
appeal  he  did  so  simply  on  the  facts  before  their 
Lordships,  and  did  not  desire  to  lay  down  any  general 
proposition. 

LoKD  Bhand  was  of  the  same  opinion.  If  such 
grounds  of  alteration  were  to  be  recognized  as  this 
appeal  was  based  upon  there  might  as  well  be  no  quin- 
quennial valuation  at  all.  To  establish  a  case  such  as 
that  of  the  appellants  there  must  be  some  definite 
cause  similar  in  character  to  those  referred  to  in  the 
statute,  additions  or  erections,  or  the  like.  A  general 
appreciation  of  licensed  premises  was  certainly  not 
enough  for  the  purpose.  He  did  not  deny  that  some  of 
the  circumstances  which  had  in  tho  course  of  the  argu- 
ment been  referred  to  by  Lord  Davey — the  building  of  a 
bridge  or  the  establishment  of  a  large  factory 
— might  justify  such  an  intermediate  valuation.  But 
the  onus  of  proof  was  upon  the  person  demand- 
ing alteration,  and  there  was  bore  no  justification  for 
the  claim. 

LoBD  Davey  said  that  the  first  thing  was  to  construe 
the  words  of  section  47  : — '*  If  in  the  course  of  any 
year  the  value  of  any  hereditament  is  increased  by  the 
addition  thereto  or  erection  thereon  of  any  building,  or 
is  from  any  cause  increased  or  reduced  in  amount.''  He 
agreed  that  the  words  could  not  be  confined  to  cases  of 
structural  alteration,  but  he  thought  the  words  **  from 
any  cause  "  were  to  be  read  as  indicating  causes 
ejusdem  geneHa  with  those  specified,  in  the  sense  that 
the  cause  must  affect  the  value  of  the  particular 
property.  He  agreed  with  Lord  Justice  Vaughan  Williams 
that  it  lay  upon  those  who  desired  to  alter  the  assess- 
ment to  prove  the  nature  of  the  cause  for  the  alteration 
in  value.  It  was  insuffioient  to  state  simply  that  there 
had  been  an  altsration  ;  a  definable  cause  must-  be 
assigned  and  shown  to  affect  the  value  of  the  particular 
property.  It  might  also  affect  other  properties,  but  it 
must  be  proved  to  influence  the  value  of  the  heredita- 
ment in  question.  He  agreed  with  the  Lord  Chancellor 
in  his  observations  on  the  object  of  the  quinquennial 
valuation  and  the  danger  of  nullifying  the  beneficial 
results  which  were  intended.  Various  illustrations  had 
been  put,  but  he  thought  it  wiser  to  follow  the  Act 
itself  and  not  to  attempt  an  exact  definition  of  the  cir- 
cumstances which  would  justify  a  fresft  assessment.  He 
should,  like  hie  noble  friend,  hesitate  to  accede  to 
some  of  the  illustrations  given  by  the  Court  of  Appeal . 
It  was  enough  to  say  that,  in  his  opinion,  a  general 
increase  in  the  value  of  this  class  of  property  was  not 
sufficient  to  justify  a  re-assessment,  and  he  would  answer 
the  questions  in  the  case  stated  in  the  same  way  as  his 
noble  and  learned  friend  on  the  woolsack. 

LOBD  Robertson  concurred  with  all  that  had  been 
said  by  their  Lordships,  llie  general  scheme  of  the  Act 
was  that  the  valuation  was  to  stand  for  five  years  irre- 
spective of  fluctuations  of  general  value  which  might 
occur  during  that  period.  But  the  Legislature  also  dealt 
with  the  case  of  individual  hereditaments,  the  value  of 
which  happened  to  have  been  altered  not  by  general 
economic  or  social  change  but  by  change  in  their  own 
individual  conditions  affecting  value.  In  the  present 
instance  nothing  appeared  to  show  anything  special  or 
individual  in  the  cause  of  the  alleged  rahancement  of 
the  value  of  this  house,  so  as  to  bring  the  case  within 
the  scope  of  the  sections  founded  on. 

The  appeal  was  accordingly  dismisted. 

[Solicitors— Marsden  and  Son,  for  the  appellant  ; 
Maitlands,  Peckham,  and  Co.,  for  the  respondents.] 


Court  of  Appeal  (A.  L.  Smith,  Vaughan  ) 
Williams,  and  Romer,  L.J  J.)  j 
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HOVEXDEK  AND  SONS  V.   MUiLHOFF.* 

Principal  and  Agent — Secret  commission — ^Bribe 
to  purchaser's  agent — Liability  of  vendor  to 
repay. 

This  was  an  application  by  the  plaintiffs  for  judgment 
or  a  new  trial  in  an  action  tried  before  Mr.  Justice 
Grantham  and  a  special  jury,  reported  in  The  Times 
of  May  4  and  8.  Ilie  action  was  brought  to  recover 
the  amount  of  certain  sums  alleged  to  have  been  paid 
by  the  defendant  to  the  plaintiffs'  buyers,  and  for  the 
return  of  alleged  over-charges  for  goods  sold  by  the 
defendant  to  the  plaintiffs. 

The  plaintiffs  were  wholesale  perfumers  and  hair- 
dressers' sundrymen,  carrying  on  business  in  Bemers- 
street  and  in  the  City-road.  The  defendant  was 
a  tobacconist,  who  formerly  carried  on  business 
in  partnership  with  a  oian  named  Drapkin.  The- 
plaintiffs  employed  buyers,  and  they  bought  from 
the  defendant  cigars  and  cigarettes  for  several  years, 
amounting  in  the  whole  to  the  value  of  £28,000.  The 
plaintiffs  discovered  that  the  defendant  had  been  in  the 
habit  of  giving  presents  to  the  plaintiffs'  buyers  at 
midsummer  and  Christmas,  and  brought  this  action. 
The  defendant  proved  at  the  trial  that  the  charges  for 
the  goods  sold  to  the  plaintiffs  were  fair  and  reasonable, 
and  were  not  excessive.  The  questions  left  to  the  jury 
and  their  answers  were  as  follows  :— (1)  Did  the 
defendant  fraudulently  conspire  with  any  of  the- 
plaintiffs'  buyers  to  charge  excessive  prices  for  goods  ? — 
No.  (2)  Were  the  prices  excessive  ?— No.  (3)  Did  the 
payments,  being  admittedly  unknown  to  the  plaintiffs, 
have  any  effect  on  the  minds  of  the  agents  in  favour  of 
the  defendants,  in  inducing  the  agents  to  give  the  orders 
and  to  pay  the  prices  stipulated  for  ? — Yes.  (4)  If  yes, 
what  were  the  damages  ?— One  farthing.  The  learned 
Judge,  upon  these  findings,  entered  judgment  for  the 
defendant. 

Mr.  Jelf,  Q.C.  (Mr.  Courthope-Munroe  and  Mr.  W. 
H.  Leese  with  him),  for  the  plaintiffs,  said  that,  though 
the  plaintiffs  had  failed  to  prove  that  the  charges  for 
the  goods  were  excessive,  yet  it  was  clear  law  that  when 
a  bribe  was  paid  to  a  servant  in  a  case  like  the  present, 
the  servant's  master  could  recover  the  amount  of  the^ 
bribe  from  the  person  giving  it — '*  Grant  v.  Gold 
Exploration  anil  Development  Syndicate  "  {ante, 
p.  86,  and  [1900]  1  Q.B.,  233).  The  effect  which 
the  bribe  had  upon  the  mind  of  the  person  bribed 
was  immaterial — *•  Shipway  v.  Broadwood  **  ([1899] 
1  Q.B..  369).  The  venlict  of  the  jury  here 
upon  the  admitted  facts  was  abswd.  Once  th* 
payments  were  admitted, the  only  question  was  what  was 
tbeir  amount,  and  when  that  was  ascertained  the  plain- 
tiffs were  entitled  to  recover  that  amount  from  the  de- 
fendant. It  was  suggested  that  the  paymeuts  amoimted 
to  about  £700,  and  the  plaintiffs  asked  for  an  inquiry 
^  a8cei*tain  the  amount.  The  payment  of  these  presents 
or  bribes  extended  over  about  14  years.  The  jury  must 
have  misunderstood  the  question  they  had  to  decide, 
and  thought  that,  as  the  prices  for  the  goods  were  not 
exces8ive,they  must  give  a  verdict  for  nominal  damages. 
He  also  referred  to  **  Salford  Corporation  v.  Lever  *' 
([1891]  1  Q.B.,  168),  "  Shickle  v.  Lawrence  *'  (2  The 
Times  L.R.,  776). 

Mr.  Marshall- Hall,  Q.C,  and  Mr.  R.  E.  Moobb, 
for  the  defendant,  contended  that  the  case  set  up  by  the 
plaintiffs  on  the  pleadings  was  that  there  was  a  fraudu- 
lent conspiracy  to  charge  the  plaintiffs  excessive  prices 
for  the  goods,  and  the  jury  negatived  this.  That  was 
the  issue.    The  jury  found  that  the  prices  charged  were- 
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Aot  excessive.  It  was  proved  that  the  prices  charged  to 
the  plaintiffs  for  the  goods  were  the  lowest  market 
prices.  The  presents  given  to  the  plain  biffs'  buyers  were 
■not  bribes  :  they  were  not  given  in  pursuance  of  any 
prior  agreement,  and  they  did  not  increase  the  prices 
charged  for  the  goods.  The  amoont  of  the  presents 
could  not  be  recovered.  In  no  case  had  a  plaintiff  re- 
covered payments  made  to  an  agent  unless  a  fraudulent 
intent  was  proved.  In  all  the  cases  the  payments  had 
swollen  the  prtce  of  the  goods.  The  recovery  of  money 
from  the  agent  stood  on  a  different  footing.  Further, 
the  parties  agreed  at  the  trial  to  leave  it  to  the  jury  to 
fix  the  amount,  and  the  plaintiffs  could  not  now  com- 
plain that  the  jury  had  awarded  them  too  small  a  sum. 

The  Court  allowed  the  application,  and  directed  that 
judgment  should  be  entered  for  the  plaintiffs. 

Lord  Justics  A.  L.  Smith  said  that  the  plaintiffs, 
who  were  perfumers,  had  during  a  period  of  12  years 
been  purchasers  of  tobacco  from  the  defendant,  the 
value  of  the  tobacco  so  purchased  amounting  altogether 
to  £28,000.  In  1899  the  plaintiffs  found  out  that  the 
'defendant  had  been  in  the  habit  of  pajring  their  agents 
2^  per  cent,  on  the  invoice  price  of  the  tobacco,  such 
payment  having  been  at  the  time  quite  unknown  to  the 
plaintiffs.  They  accordingly  commenced  this  action,  in 
which  they  claimed  recovery  of  the  amount  of  the 
secret  commissions  paid  by  the  defendant,  and  the 
Tetom  of  certain  overcharges,  and  also  damages  for 
conspiracy.  The  charge  of  conspiracy  was  negatived  at 
the  trial,  and  the  question  which  they  now  had  to 
consider  was  whether  the  commissions  or  bribes  paid  by 
-the  defendant  could  be  recovered  by  the  plaintiffs 
against  the  defendant.  The  jury  found,  in  effect,  that 
the  defendant  had  paid  the  plaintiffs'  agents  a  bribe  of 
2^  per  cent,  commission  amounting  to  £710,  but, 
-though  they  found  that  that  was  proved,  they  returned 
a  verdict  for  one  farthing  damages.  In  his  opinion  it 
was  clear  that,  where  a  vendor  bribed  the  vendee's 
■agent  by  paying  him  2.^  per  cent,  on  the  invoice  price, 
the  meaning  of  that  was  that  the  price  charged  to  the 
vendee  was  loaded  by  the  amount  so  paid  by  the  vendor 
-to  the  vendee's  agent.  When  the  vendee  discovered  the 
payment,  he  was  entitled  to  complain  that  the  vendor 
had  overcharged  him  by  the  amount  of  the  bribe  and 
to  demand  that  it  should  be  paid  back  to  him  again. 
He  thought  that,  when  it  was  proved  that  the  bribe  had 
been  paid,  the  jury  ought  to  have  been  directed  that 
the  amount  which  the  plaintiffs  were  entitled  to  recover 
was  the  amount  by  which  the  price  charged  to  the 
plaintiffs  had  been  enhanced.  The  consequence  of  the 
bribe  was  that  the  defendant  obtained  an  enhanced 
price,  and  that  was  the  measure  of  damages.  In  his 
opinion,  therefore,  the  verdict  of  the  jury  for  a  farthing 
damages  was  clearly  and  altogether  wrong.  The  fact 
that  Mr.  Justice  Grantham  had  directed  judgment  to  be 
entered  for  the  defendant  seemed  still  more  astonish- 
ing. He  thought  that  the  application  should  be  allowed, 
•And,  as  neither  party  wished  that  the  expense  of  a  new 
trial  should  be  incurred,  the  judgment  would  be  set 
aside,  and  judgment  would  be  entered  by  consent  for 
the  plaintiffs  for  £710  damages. 

Lord  Jdsticb  Vauohan  Williams  said  that  he 
entirely  agreed.  He  referred  to  the  judgment  of  Lord 
Justice  Collins  in  *'  Grant  v.  Gold  Exploration  and 
Development  Syndicate,"  and  said  it  seemed  to  be 
•clear  that  the  amount  of  the  bribes  could  be  recovered 
as  money  had  and  received  by  the  defendant  to  the 
plaintiffs'  use. 

Lord  JuaTiCB  Romer  delivered  judgment  in  the 
following  terms  :— The  Courts  of  law  of  this  country 
have  always  strongly  condemned  and,  when  they  could, 
punished  tiie  bribing  of  agents,  and  have  taken  a  strong 
view  as  to  what  constitutes  a  bribe.  I  believe  the 
mercantile    community    as    a    whole     appreciate    and 


approve  of  the  Courts'  views  on  the  subject.  But  some 
persons  undoubtedly  hold  laxer  views  on  the  subject. 
Not  that  these  persons  like  the  ugly  word  .**  bribe  "  or 
would  excuse  the  giving  of  a  bribe  if  that  word  be  used, 
bat  they  differ  from  the  Courts  in  their  view  as  to 
what  constitutes  a  bribe.  It  may,  therefore,  be  well  to 
point  out  what  is  a  bribe  in  the  eyes  of  the  law.  With- 
out attempting  an  exhaustive  definition  I  may  say  that 
the  following  is  one  statement  of  what  constitutes  a 
bribe.  If  a  gift  be  made  to  a  confidential  agent  with 
the  view  of  inducing  the  agent  to  act  in  favour  of  the 
donor  in  relation  to  transactions  between  the  donor  and 
the  agent's  principal  and  that  gift  is  secret  as  between 
the  donor  and  the  agent — that  is  to  say,  without  the 
knowledge  and  consent  of  the  principal — then  the  gift  is 
a  bribe  in  the  view  of  the  law.  If  a  bribe  be  once 
established  to  the  Court's  satisfaction,  then  certain 
rules  apply.  Amongst  them  the  following  are  now 
established,  and,  in  my  opinion,  rightly  established, 
in  the  interests  of  morality  with  the  view  of 
discouraging  the  practice  of  bribery.  First,  the 
Court  will  not  inquire  into  the  donor's  motive  in  giving 
the  bribe,  nor  allow  evidence  to  be  gone  into  as  to  the 
motive.  Secondly,  the  Court  will  presume,  in  favour  of 
the  principal  and  as  against  the  briber  and  the  agent 
bribed,  that  the  agent  was  influenced  by  the  bribe  ;  and 
this  presumption  is  irrebuttable.  Thirdly,  if  the  agent  be 
a  confidential  buyer  of  goods  for  his  principal  from  the 
briber,  the  Court  will  assume  as  against  the  briber  that 
the  true  price  of  the  goods  as  between  him  and  the  pur- 
chaser must  be  taken  to  be  less  than  the  price  paid  to,  or 
charged  by,  the  vendor  by,  at  any  rate,  the  amount  or 
value  of  the  bribe.  If  the  purchaser  alleges  loss  or 
damage  beyond  this,  he  must  prove  it.  As  to  the  above 
assumption,  we  need  not  determine  now  whether  it  could 
in  any  case  be  rebutted.  As  at  present  advised,  I  think- 
in  the  interests  of  moi*ality  the  assumption  should  be 
held  an  irrebuttable  one  ;  but  we  need  not  finally  decide 
this,  because  in  the  present  case  there  is  nothing  to  rebut 
the  presumption. 


Chan.  Div.         1  1900. 

(Stirling,  J.)       ]  July  12. 

IN  RE  DE  WILTON— DB  WILTON  V.    MONTEFIORB.* 

Hiisband  and  Wife — Marriage — Validity. 
A  marriage  between  two  Jewish  British  sub- 
jects,  an  uncle    and  a   niece,     contracted     at 
Wiesbaden,  where  it  would  have  been  legal,  held 
to  be  invalid  by  the  law  of  England. 


This  was  a  summons  raising  a  question  as  to  the 
shares  into  which,  in  the  events  which  had  happened, 
the  residuary  estate  of  the  testatrix,  Mrs.  Laura  Judith 
De  Wilton,  was  divisible.  This  involved  a  further 
question  as  to  the  validity  of  a  marriage  contracted 
between  a  daughter  of  the  testatrix  and  her  maternal 
uncle,  both  of  the  parties  being  of  the  Jewish  faith 
and  the  marriage  having  been  solemnized  according  to 
the  rites  and  usages  of  the  Jews  at  Wiesbaden,  where 
such  a  marriage  would  have  been  legal. 

The  testatrix  by  her  will,  dated  July  30,  1889, 
gave  certain  stocks  and  securities  to  her  trustees 
upon  trust  to  divide  the  same  into  three  equal 
shares,  and  declared  that  her  trustees  should  stand 
possessed  of  one  ot  such  shares  upon  trust  to 
pay  the  income  thereof  to  her  daughter,  Consneloe, 
during  her  life,  and  after  her  death  to  stand 
possessed  of  such  share  in  trust  for  the  children  or 
remoter  issue  of  such  daughter  bom  or  to  be  bom 
during   her  life,  or  within   21  years  after  her  death  as 
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tfie  daughter  should  appoint,  and  in  default  of  appoint- 
ment in  trust  for  all  tb»  children  of  the  daughter, 
who  being  sons  should  attain  21  or  being  daughters 
should  attain  that  age  or  marry.  And  if  there  should 
be  no  child  or  other  issue  of  such  daughter  who  should 
attain  21,  or  being  daughters  should  marry,  then  after 
the  death  of  the  daughter  and  default  or  failure  of 
children  or  issue,  the  testatrix  declared  that  the  said 
share  of  the  trust  fund  shonld  accrue  to  the  shares  of 
any  other  daughter  or  daughters  who  should  be  lining 
at  her  death  in  equal  shares.  And  the  testatrix  farther 
declared  that  the  trustees  should  stand  possessed  of 
another  of  such  one-third  shares  upon  the  like  trusts 
in  favour  of  her  daughter  Eugenie  and  her  issue.  After 
diq>osing  of  the  remaining  one-third  share  the  testatrix 
gave  her  residuary  estate  to  the  trustees  in  trust  for 
all  her  children,  including  any  who  might  have  died  in 
her  lifetime  leaving  issue  living  at  the  death  of  the 
testatrix,  and  so  that  the  share  of  any  child  who  might 
have  died  in  her  lifetime  leaving  issue  as  aforesaid 
should  devolve  on  his  or  her  representatives  in  the 
same  manner  as 'if  he  or  she  had  survived  the  testatrix 
and  died  immediately  after  her.  And  she  directed  that 
the  trustees  should  retain  the  shar«i  of  each  daughter 
in  the  residuary  trust  fund  and  bold  the  same  upon  the 
like  trusts  in  favour  of  each  such  daughter,  her 
children,  or  issue  as  were  thereinbefore  declared  of  and 
concerning  their  said  respective  one-third  share  of  the 
beforementioned  trust  fund.  By  a  codicil  dated  June  12, 
1893,  the  testatrix,  after  reciting  that  her  daughter 
Bugenie  had  recently  died,  revoked  the  trusts  in  favour 
of  Eugenie  and  her  issue  of  and  concerning  the  one- 
third  share  of  the  first-mentioned  trust  fund,  and 
disposed  of  it  otherwise,  and  in  all  other  respects 
she  confirmed  her  will.  She  afterwards  made  further 
codicils,  which  did  not  affect  the  present  ques- 
tion. On  January  30,  1899,  the  testatrix  died. 
The  question  arose  as  to  the  share  which  would  have 
come  to  the  daughter  Eugenie  if  she  had  survived  her 
mother.  Mrs.  De  Wilton  was  by  birth  a  Jewess,  but 
married  a  Christian  in  accordance  with  the  rites  of  the 
Church  of  England.  Her  daughter  Bngenie  was  brought 
np  as  a  Christian.  In  1876  Eugenie  De  Wilten  became 
engaged  to  be  married  te  her  maternal  uncle,  Joseph 
Gompertz  Montefiore.  Both  were  British  subjects  .domi- 
ciled in  England.  Mr.  Montefiore  was  an  adherent  of 
the  Jewish  faith.  Miss  De  Wilton  was  desirous  of  being 
admitted  to  the  same  faith,  but  could  not  be  so 
admitted  according  to  the  rules  of  the  synagogue  to 
which  Mr.  Montefiore  belonged,  nor  could  she  be 
married.  They  therefore  went  to  Wiesbaden,  in  Ger- 
many, where,  on  August  20,  1876,  they  went  through 
the  form  of  civil  marriage,  and  afterwards  of  marriage 
according  to  the  custom  and  practice  of  the  Jews.  At 
that  time  Miss  De  Wilton  had  not  been  formally 
admitted  into  the  Jewish  faith,  but  she  was  so  admitted 
at  Paris  on  September  17,  1876  ;  and  afterwards,on  the 
same  day,  she  there  went  through  the  form  of  marriage 
with  Mr.  Montefiore  according  te  the  Jewish  custom  and 
practice.  The  evidence  showed  that  snch  a  marriage 
was  valid  aocording  to  the  law  in  force  at  Wiesbaden. 
Tliere  were  issue  of  the  marriage  five  children,  of  whom 
iour  were  still  living.  The  testatrix  appeared  in  her 
lifetime  to  have  recognized  them  as  children  of  her 
daughter.  The  question  was  whether  the  testatrix's 
daughter  Eugenie  left  children  or  issue  within  the 
meaning  of  the  will  of  the  testatrix. 

Mr.  Dicey,  Q.C.,  and  Mr,  B.  Cohen  appeared  for  the 
children  of  the  daughter,  and  Mr.  Henriqnes  for  other 
parties. 

Mb.  Justicb  Stiblino,  after  stating  the  facts,  said 
that  two  contentions  were  raised  on  behalf  of  the 
ohildren~(l)  that  the  marriage  was  valid  ;  if  so,  they 
were  children  of  the   testatrix's   daughter   according  to 


the  strictest  construction  of  the  word  ;  and  (2)  that 
even  if  the  marria^  were  invalid  the  language  of  the- 
will  was  such  as  to  include  them  under  the  designation 
"  children  "  as  used  in  the  will  of  the  testatrix.  Con- 
sidering the  second  point  first,  it  was  based  on  the 
doctrine  laid  down  by  Lord  Cairns  in  '*  Hill  v.  Crook  "' 
(L.R.J  6H.L.,  265)  and  by  the  Court  of  Appeal  in 
**  In  re  Joddrell  "  (44  Ch.D.,  590)— viz.,  that  the  will 
was  to  be  taken  as  a  dictionary  to  find  the  meaning  of 
the  terms  used  by  the  testatrix.  If,  for  example,  the 
testatrix  had  referred  to  her  daughter  Eugenie  as  the 
wife  of  Mr.  Montefiore  (as  she  had  done  with  respect  te 
her  two  sisters),  his  Lordship  would  have  had  no 
difficulty  in  holding  that  the  children  of  Eugenie  must 
include  those  who  had  sprung  from  the  union  referred 
to.  Unfortunately,  nothing  of  the  kind  was  found  i» 
the  testamentary  dispositions  of  the  testatrix.  What  were 
relied^on  were  the  expressions  found  in  the  codicil,  and 
particularly  the  confirmation  of  the  will  found  in  it.  If 
in  the  will  or  codicil  anything  had  been  found  showing 
an  indication  in  the  will  that  the  testatrix  regarded  her 
daughter  Eugenie  as  having  left  children  or  issue  her  sur* 
viving,  his  Lordshipwould  willingly  have  applied  the  rule 
to  which  he  had  referred  ;  but  after  careful  examination  of 
those  instruments  he  had  failed  to  find  anything  which 
satisfied  him  that  the  testatrix  used  the  words  '*  issue  "• 
or  **  children  "  otherwise  than  in  their  proper  legal 
meaning,  and  he  regretted  (so  far  as  he  could  properly 
express  such  a  sentiment)  that  he  was  unable  to  decide 
on  that  ground  in  favour  of  the  children.  His  Lordship 
had  then  to  consider  the  first  point— viz.,  the  validity 
of  the  marriage.  It  was  not  disputed  that  the  marriage 
of  an  uncle  and  niece,  being  British  subjects  domiciled 
in  England,  was  void  under  the  statute  5  and  6  Wil- 
liam IV.,  c.  54.  lliat  depended  on  the  enactments  con^* 
tained  in  32  Henry  Vlli.,  c.  38,  as  judicially  inter- 
preted, the  leading  authorities  being  Coke's  2nd  Inst., 
p.  683,  "Reg.  V.  Chadwick  "  (11  Q.B.,  173),  and 
"  Brook  V.  Brook  "  (9  H.L.C.,  193).  The  last-men- 
tioned case  established  that  such  a  marriage  was  void 
although  celebrated  in  a  country  where  it  would  be  legal 
as  between  persons  domiciled  there.  It  was  said,  how- 
ever, that  none  of  those  statutes  had  any  application  to 
Jews,  and  it  was  contended  that  two  such  persons,  if  of 
the  Jewish  persuasion,  might  aocording  to  English  law 
contract  a  valid  marriage,  lliere  was  no  decision  to  that 
effect.  ITie  argument  was  based  on  the  language  of  Lord 
Stowell  in  the  case  of  "  Lindo  v.  Belisario  "  (1  Hagg. 
Cons.,  216)  and  on  that  of  the  Legislature  in  varioua 
Acts  of  Parliament  dealing  with  the/subject  of  marriage^ 
The  history  of  the  Jews  in  this  country,  so  far  as  it  was 
material  to  the  present  question,  was  given  in  a  note  to  • 
the  report  of  '*  Lindo  v.  Belisario  "  (1  Hagg.  Cons., 
p.  217).  His  Lordship  referred  to  that  report,  and,  con- 
tinuing,said  that  from  that  time  forward  (1673)  the  Jew» 
appeared  to  have  been  permitted  to  reside  in  Eng^d 
and  to  practise  the  rites  of  their  religion,  and  in  par- 
ticular to  solemnize  marriages  according*  to  their  own 
usages.  For  a  long  time  no  legislative  provision  was 
made  on  the  subject  of  their  marriages  ;  but  by  section 
18  of  Lord  Hardwicke's  Act  (26  Geo.  II.,  c.  33), intituled 
"  An  Act  for  the  better  preventing  of  clandestine  mar- 
riages," it  was  enacted  that  "  nothing  in  this  Act  con- 
tained shall  extend  to  that  part  of  Great  Britain  called 
Scotland  nor  to  any  marriages  among  the  people  called 
Quakers  or  among  the  persons  professing  the  Jewisli 
religion,  where  both  parties  to  any  such  marriage  shall  be 
of  the  people  called  Quakers  or  persons  professing  the 
Jewish  religion  respectively,  nor  to  any  marriage 
solemnized  beyond  the  eeas."  In  that  state  of  things  the 
case  of  "  Lindo  v.  Belisario  "  was  decided.  It  was  the 
first  case  in  which  the  validity  of  a  Jewish  marriage  was 
considered  by  an  Ecclesiastical  Court.  In  dealing  with 
it  Lord  Stowell  used  language  which  would  not  hav« 
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t  iDftppropriate  if  the  quefttion  before  him  had  related 
to  the  caiHtcity  of  the  contracting  parties  as  well  as  to 
the  formalities  of  the  marriage.  In  fact,  however,  the 
qoestion  related  to  the  formalities  only  ;  it  was  one  of 
intricacy  and  difficolty,  and  his  Lordship  was  onable  to 
find  anything  in  the  judgments  which  indicated  that  the 
observations  to  which  he  had  referred  were  directed  to 
anything  beyond  that  which  the  learned  Judge  was  called 
on  to  decide  ;  certainly  he  could  not  look  on  them  as  an 
authority  for  the  proposition  that  the  capacity  of 
members  of  the  Jewish  faith  to  contract  marriage  was 
regulated  b}'  their  own  law  and  not  by  the  law  of  this 
country.  The  question  in  **  Reg.  t.  Mills  "  (10  CI.  and 
Fin.,  734)  was  also  one  of  form,  and  to  it  the  remarks 
of  Lord  Brougham  (see  p.  786)  and  Lord  Campbell  (see 
p.  794), cited  in  argument,appeared  to  have  been  addressed. 
His  Lordship  then  turned  to  the  language  of  the 
matutes.  Reliance  was  chiefly  placed  on  that  found  in 
6  and  7  Wm.  IV.,  c.  85,  sections  2  and  3,  and  4  Vict., 
c:  72,  section  5,  where  it  was  enacted  that  persons  pro- 
fessing the  Jewish  religion  '*  may  continue  to  contract 
and  solemnize  marriage  according  to  the  usages  .  .  . 
of  the  said  persons."  It  was  contended  that,  inasmuch 
as  contract  was  spoken  of  in  addition  to  solemnization, 
it  must  be  taken  that  the  Legislature  had  'treated  as 
valid  marriages  contracted  in  accordance  with  the  rules 
of  the  Jewish  law,  not  merely  as  regards  the  form  of 
marriage,  but  also  as  to  the  capacity  of  the  contracting 
parties.  His  Lordship  was  unable  to  arrive  at  that  con- 
clnsion.  In  the  first  place,  the  word  *'  usages  "  was 
more  apt  with  regard  to  matters  of  form  than  in  rela- 
tion to  capacity  of  parties.  Next,  both  these  statutes 
(like  26  Geo.  II.,  o.  35)  dealt  with  the  formalities  of 
marriage,  and  an  enactment  with  respect  to  capacity 
was,  prima  facie  at  least,  beyond  the  purview  of  them. 
Again,  in  the  statute  10  and  11  Vict. ,  c.  58,  passed  for 
the  express  purpose  of  removing  doubts  as  to  the 
validity  of  the  marriages  of  Quakers  and  Jews 
*'  solei^nized  according  to  the  usages  of  those  de- 
nominations respectively, ' '  it  was  declared  and  enacted 
*'  that  all  marriages  so  solemnized  were  and  are  good 
in  law  to  all  intents  and  purposes  whatsoever  "  ;  that 
declaration  and  enactment  related  to  form  only.  It  was 
further  to  be  remarked  that,  although  in  the  statutes 
just  mentioned,  as  in  many  others  relating  to  formalities 
of  marriage  (as,  for  example,  4  Geo.  IV.,  c.  76  ;  19 
and  20  Vict.,  c.  20  ;  and  61  and  62  Vict.,  c.  58), 
there  was  found  an  express  exception  of  Jewish  mar- 
riages, there  was  no  such  exception  in  5  and  6  Wm.  IV., 
c.  52,  which  dealt  with  capacity.  In  his  Lordship's 
opinion,  therefore,  the  marriage  in  question  was  not 
valid  according  to  the  law  of  England,  and  the  fund 
must  be  distributed  on  the  footing  of  the  testatrix's 
daughter,  Eugenie,  having  died  in  her  lifetime  without 
leaving  issue. 
[Solicitors — Emanuel  and  Simmonds.] 


Chan.  Div.       >  1900. 

(Farwell,  J.)    J  July  12. 

EAlBL  OF  LONSDALE  V.  CRAWFORD.* 

Settled  Land  Acts — Mining  leases — Rent,  whether 
capital  or  income — Will — Construction. 


This  summons,  which  was  taken  out  under  the  Settled 
I«nd  Acts,  1882  and  1890,  raised  the  question  whether 
the  plaintiff,  Hugh  Cecil,  Earl  of  Lonsdale,  need  set 
aside  as  capital  money  arising  under  the  said  Acta  any 
part  of  the  rents  reserved  under  certain  mining  leases 
granted  by  the  plaintiff  of  hereditaments  comprised  in  a 
certain  settlement  of  February  7,  1876.    On  the  condu- 
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sion  of  the  arguments  on  July  6  his  Lordship  reserved 
judgment. 

Mr.  Hamilton,  Q.C.,  and  Mr.  W.  Brinton  appeared  for 
the  Earl  of  Lonsdale  ;  Mr.  Hughes,  Q.C.,  and  Mr.  R.  F. 
MacSwinney  for  the  Hon.  Lancelot  Edward  Lowther  ; 
and  Mr.  Younger,  Q.C.,  and  Mr.  Charlton  Hawkins  for 
the  Right  Hon.  James  Lowther. 

Mr.  Justice  Farwell  read  the  following  judg- 
ment : — This  is  a  summons  under  the  Settled  Land 
Acts  asking  for  a  declaration  that  no  part  of  the 
rents  reserved  under  certain  leases  of  the  Lonsdale 
estates  settled  by  the  will  of  Henry,  late  Earl  of  Lons- 
dale (which  rents  vary  with  the  selling  price  of  the 
minerals  gotten)  need  be  set  aside  as  capital  money  under 
the  Settled  Land  Acts,  and  the  answer  to  this  depends 
upon  whether  the  leases  in  question  were  granted  under 
the  Settled  Land  Acts  or  under  the  power  in  the  will. 
These  leases  fall  under  two  heads  (1)  those  granted 
between  the  Settled  Land  Act,  1882,  and  that  of  1890  ; 
and  (2)  those  granted  after  the  latter  Act.  Henry,  late 
Earl  of  Lonsdale,  made  bis  will  on  February  7,  1876,  and 
died  August  15,  1876.  He  devised  large  estates  in  the 
north  of  England  to  uses  under  which  there  were  several 
successive  tenants  for  life,  with  remainder  to  the  issue  in 
tail  male  of  each  according  to  seniority.  The  last  Earl 
of  Lonsdale  (St.  George)  was  one  of  such  tenants  for  life, 
and  in  May,  1881,  he  purchased  the  reversionary  life 
interest  of  his  brother,  the  present  Earl,  and  conveyed  it 
to  trustees  ^of  whom  the  defendant,  Mr.  James  Lowther, 
is  the  sole  survivor)  on  trusts  for  management  and  for 
the  maintenance  of  the  earldom.  The  present  earl  has  no 
legal  right  to  call  for  any  payment  from  the  trustees,  but 
it  is  conceded  by  all  parties  that  be  is  tenant  for  life 
within  the  meaning  of  the  Settled  Land  Acts.  St. 
George,  Lord  Lonsdale,  died  on  February  8,  1882, without 
issue,  and  since  then  thd  estates  have  been  managed  by 
the  trustees  of  the  settlement  of  1881.  The  will  of  Henry, 
Lord  Lonsdale,  contains  a  power  of  granting  leases  for  21 
years  for  ordinary  purposes,  99  years  for  building 
purposes,  and  60  years  for  mining  purposes,  and  in  each 
case  the  donee  of  the  power  is  the  same.  The  power  as 
to  mining  leases  is  as  follows  : — "  Provided  always  and  I 
hereby  declare  that  it  shall  be  lawful  for  every  person 
hereby  made  tenant  for  life  of  the  said  manors  and 
hereditaments  hereinbefore  devised  in  strict  settlement  as 
and  when  he  shall  be  entitled  to  the  possession  or  the 
receipt  of  the  rents  and  profits  of  the  same  manors  and 
hereditaments  ...  to  appoint  by  way  of  lease  all  or 
any  of  the  mines,  coals,  stones,  clay,  sand,  and  mineral 
substances  in,  under,  or  upou  the  same  premises  .  .  • 
so  as  there  be  reserved  on  every  such  appointment  the 
best  rents,  tolls,  duties,  royalties  or  reservations  by  the 
acre,  ton,  or  otherwise  that  can  be  reasonably  gotten 
without  taking  anything  in  the  nature  of  a  fine  or 
premium,  and  so  as  there  be  contained  in  every  such 
appointment  a  condition  of  re-entry  for  non-payment  or 
non-delivery  within  a  reasonable  time  to  be  therein 
specified  of  the  rents,  tolls,  duties,  royalties  or  reserva- 
tions thereby  reserved,  and  so  as  the  appointee  or 
appointees  do  execute  a  counterpart  thereof  and  do 
thereby  covenant  for  the  due  payment  or  delivery  of  the 
rents,  tolls,  duties,  royalties,  or  reservations  thereby 
reserved.  Provided  always  that  the  reservation  of  rents, 
tolls,  duties,  or  royalties  the  amount  of  which  shall  vary 
with  or  according  to  the  acreage  worked  or  the  minersls, 
coals,  stone,  clay,  sand,  or  substances  gotten  shall  not  be 
taken  to  be  in  the  nature  of  a  fine  or  premium,  though 
the  effect  of  such  reservation  may  eventually  be  dis- 
advantageous to  the  remainderman."  Many  leases  of  the 
settled  minerals  have  been  granted  since  1888,  and  I  am 
asked  to  assume  for  the  purpose  of  my  decision  that  they 
have  all  been  granted  by  the  present  earl  with  the 
consent  of  the  trustees  or  trustee  of  the  settlement, 
'  and  are  expressed  to  be  made   in  exercise  of  every  power 
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or  authority  enabling  the  present  earl.  The  defendants 
contend  that  these  leases  cannot  have  been  granted 
under  the  jwwer  in  the  will,  but  that,  if  they  can  be 
supported  at  all,  they  must  take  effect  under  the  Settled 
Land  Acts.  It  is  said,  first,  that  the  power  of  leasing 
in  the  will  is  no  longer  exercisable.  It  is  not  con- 
tended that  the  power  has  been  extinguished  by  the 
alienadon  of  the  life  estate,  for  it  is  now  well  settled 
that  a  power  appendant  may  be  exercised  by  the  donee 
thereof  although  thd  estate  to  which  it  was  appendant 
be  gone,  provided  there  is  no  derogation  from  the  rights 
of  the  alienee  of  the  estate,  and  of  course  there  is  no 
such  derogation  here,  because  Mr.  Lowther  has  assented 
to  all  the  leases  that  have  been  granted.  But  it  is  said 
that,  as  a  matter  of  construction,  the  present  earl  does 
not  answer  the  description  of  the  person  to  whom  the 
power  is  entrusted.  I  am  unable  to  adopt  this  view. 
A  power  of  leasing  is  one  of  those  powers  of  manage- 
ment which  are  inserted  in  settlements  for  the  benefit 
•of  the  settled  estate  generally.  Its  exercise  is  fenced 
about  with  provisions  for  the  safety  of  the  remainder- 
men, and,  as  wai  pointed  out  in  "  Alexander  v.  Hills  ** 
(L.R.,  6Ch.,  124),  there  is  no  presumption  that  a 
testator  would  prefer  that  the  estates  should  remain 
unleased  or  unsold  rather  than  that  a  tenant  foiflife, 
possibly  the  testator's  son  or  grandson,  should  exercise 
or  assent  to  the  exercise  of  leases  and  sales  after  he 
had  parted  with  his  life  estate.  I  do  not  forget  that  I 
am  dealing  with  a  mineral  lease  in  which  the  tenant  for 
life  consumes  a  part  of  the  inheritance,  but  the  other 
powers  of  pleasing,  and  the  similar  powers  of  gianting 
licences  to  copyholders  and  of  consenting  to  sales  and 
^enfranchisements  and  partitions  are  expressed  in  similar 
terms.  In  my  opinion  the  words  "  as  and  when  he 
shall  be  entitled  to  the  possession  or  the  receipt  of  the 
rents  and  profits,  &c.,'' applied  as  in  this  will  to  a 
number  of  persons  taking  in  succession,  refer  to  the 
falling  into  possession  of  the  several  life  interests  and 
not  to  the  actual  unencumbered  beneficial  enjoyment 
thereof.'  The  words  may  be  paraphrased  "  as  and  when 
his  life  estate  shall  be  in  possession.*'  Authority  is  of 
little  assistance  in  construction  cases,  but  **  Long  v. 
Rankin  "  (Sugden  on  Powers,  Appendix,  895)  is  a 
btrong  authority  on  a  similar  predion.  The  next  ob- 
jection is  this — the  leases  reserve  a  rent  varying  with 
the  selling  price  of  coal,  in  accordance  with  the  custom 
■«f  the  county.  It  is  said  that  this  is  not  authorized 
by  the  power,  and  that  the  leases  for  this  reason  cannot 
.  have  been  granted  under  the  power.  Now  tlie  power 
clearly  authorizes  the  reservation  of  a  rent  in  kind. 
Such  ^  a  reservation  necessarily  involves  a  variation  in 
value,  for  it  is  practically  certain  that  the  value  of  coal 
will  vary  in  a  term  of  60  years,  and  it  would,  in  my 
opinion,  be  absurd  to  hold  that  the  tenant  for  life  could 
reserve  a  varying  rent  if  he  reserved  it  in  kind,  but 
could  not  do  so  if  he  reserved  it  according  to  the  selling 
price,  although  the  result  would  be  exactly  the  same 
«xcept  for  the  additional  convenience  to  the  lessoi*8  of 
the  latter  method.  It  is  contended  that  the  proviso  at 
the  end  of  the  powers  is  limited  so  as  to  exclude  the 
case  of  such  a  varying  rent,  but  this  proviso  is  inserted 
to  meet  the  cases  where  a  varying  rent  is  not  necessarily 
implied  in  the  exercise  of  the  power.  I  cannot  infer, 
from  the  absence  of  an  expression,  which  would  be  un- 
necessary, including  such  leases,  an  intention  to  exclude 
them  and  therefore  to  abrogate  the  power  of  leasing  at 
varying  rents  already  expressly  given.  I  hold,  therefore, 
that  the  power  in  the  will  authorized  the  grant  by  the 
earl,  with  the  consent  of  Mr.  Lowther,  of  the  leases  in 
question.  But  then  it  is  said  that  they  might  equally 
have  been  granted  under  the  Settled  Land  Act,  1882, 
and  it  is  admitted  that  such  of  them  as  are  made  after 
1890  could  have  been  granted  under  that  Act  and  the 
Act  of  1890  ;   and    it   is  said  that  1  ought  to  hold  that 


the  requirement  of  section  11  of  the  Act  of  1882  is  im- 
posed by  section  56  of  the  same  Act  on  all  the  leases. 
It  was  argued,  on  the  other  hand,  that  the  leases 
granted  before  1890  could  not  have  been  granted  under 
the  Act  of  1882  alone,  because  it  is  said  that  rents 
varying  according  to  the  price  of  minerals  were  not 
authorized  by  that  Act.  In  the  view  that  I  take  it  is 
not  necessaiy  for  me  to  determine  this.  I  assume  for 
the  purposes  of  my  judgment  that  such  leases  could 
have  been  granted,  and  I  draw  no  distinction,  there- 
fore, between  leases  granted  before  and  leases  granted 
after  the  Act  of  1890  came  into  operation.  Under  the 
will  the  tenant  for  life  is  entitled  to  the  whole  of 
the  rents,  &c.,  aruing  from  leases  of  the  minerals. 
Section  11  provides  : — "  Under  a  mining  lease, 
whether  the  mines  or  minerals  leased  are  already 
opened  or  in  work  or  not,  unless  a  contrary 
intention  is  expressed  in  the  settlement,  there  shall 
be  from  time  to  time  set  aside,  as  capital  money  arising 
under  this  Act,  part  of  the  rent  as  follows — namely, 
where  the  tenant  for  life  is  impeachable  for  waste  in 
respect  of  minerals,  three-fourth  parts  of  the  rent,  and 
otherwise  one  fourth  part  thereof, and  in  every  such  case 
the  residue  of  the  rent  shall  go  as  rents  and  profits. ' ' 
If,  therefore,  section  56  has  the  effect  for  which  the 
defendants  contend,  it  will  deprive  a  tenant  for  life  of 
a  part  of  his  income  without  compensation.  Now,  it  is 
a  soimd  rule  of  construction  not  to  construe  an  Act  of 
Parliament  as  interfering  with  or  injuring  persons' 
rights  without  compensation,  unless  one  is  obliged  so  to 
construe  it— see  per  Lord  Esher  in  *'  Attorney-Ckneral 
V.  Homer  "  (14  Q.6.D.,  at  p.  257).  Am  I  so  obliged  ? 
The  first  subsection  of  section  56  merely  preserves 
powers  under  settlements  ;  the  second  subsection  causes 
the  difiicalr.y.     It  says': — 

*'  But,  in  case  of  conflict  between  the  provisions 
of  a  settlement  and  the  provisions  of  this  Act, 
relative  to  any  matter  in  respect  whereof  the  tenant 
for  life  exercises  or  contracts,  or  intends  to  exercise  any 
power  under  this  Act,  the  provisions  of  this  Act  shall 
prevail  ;  and,  accordingly,  notwithstanding  anything  in  ' 
the  settlement,  the  consent  of  the  tenant  for  life  shall, 
by  virtue  of  this  Act,  be  necessary  to  the  exercise  by  the 
trustees  of  the  settlement  or  other  person  of  any  power 
conferred  by  the  settlement  exercisable  for  any  purpose 
provided  for  in  this  Act. ' ' 

I  think  that  the  provisions  here  referred  to  are  pro- 
visions connected  with  the  execution  of  the  power — e.g.f 
consent  of  a  third  person — ^not  with  the  results  of  such 
execution  :  it  deals  with  the  act  of  execution,  not  with 
the  proceeds  thereof,  and  this  is  borne  out  by  the  sen- 
tence **  and  accordingly,"  which  shows  the  purview 
and  scope  of  the  subsection  and  limits  its 
generality.  I  therefore  hold  that  section  56  does  not 
override  the  provisions  of  the  will  in  4his  respect. 
But  then  it  is  said  that  the  leases  are  granted  in  execu- 
tion of  all  powers  and  authorities  and  are  therefore 
executed  under  the  power  in  the  Act.  Now,  it  is 
eonmion  practice  for  a  man  to  purport  to  execute  all 
powers.  He  does  so  in  order  tu  avoid  the  risk  of  his 
appointment  being  defeated  by  the  failure  uf  the  par- 
ticular power  primarily  applicable,  while  he  has 
another  which  would,  if  exercised,  supply  the  defect. 
In  the  same  way,  it  used  to  be  common  practice  to  find 
that  a  man  both  appointed  and  granted  in  order  that  if 
either  the  appointment  or  grant  failed  the  other  might 
supply  the  deficiency.  But  in  both  those  cases  the  pro- 
perty can  in  fact  pass  once  only,  and  it  must  so  pass  by 
means  of  the  first  effective  available  legal  means.  If  a 
man  has  once  effectually  appointed  the  property  he  can- 
not afterwards  grant  tiie  same  property,  either  by  the 
same  or  any  subsequent  deed,  because  there  is  nothing  on 
which  the  grant  can  operate.  So,  if  he  has  effectively 
appointed  under  a  power  created  by  one  instrument,  he 
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cannot  again  appoint  the  same  property  under  a  power 
created  by  another  inBtrument,  because  there  is  no  sub- 
jeet-matter  on  which  the  latter  power  can  operate.  The 
mere 'fact,  therefore,  that  he  purports  to  execute  all 
powers  does  not  prove  that  he  has  execnted  the  statutory 
power,  but  I  have  to  ascertain  which  he  has  in  fact 
executed.  The  only  suggestions  made  by  counsel  were 
that  the  power  earlier  in  point  of  time  should  be  taken 
to  be  executed  rather  than  the  later,  and  that  the  power 
more  favourable  to  the  donee  of  the  power  should  be 
presumed  to  be  executed  rather  than  that  which  would 
deprive  him  of  income.  In  the  present  case  both  these 
presumptions  coincide,  and  nothing  is  suggested  against 
them.  I  therefore  hold  that  the  power  in  the  will,  and 
that  only,  has  been  executed,  and  I  answer  the  question 
In  the  summons  by  saying  that  no  part  of  the  mineral 
rents  need  be  set  aside. 
[Solicitors— Ellis  and  Ellis,  for  all  parties.] 


■Court  of  Appeal  (Lord  Alverstone,  M.R.,  > 
Kigby  and  Collins,  L.JJ.)  j 


1900. 
July  16. 


EABIiE  v.  KINOSCOTE.* 

Husband  and  Wife— Wife's  torts— Husband's  lia- 
bility—Married Women's  Property  Act,  1882. 
Decision  of  Byrne,  J.  {ante,  p.  63),  affirmed. 


This  was  an  appeal  against  the  decision  of  Mr.  Justice 
Byrne  which  was  reported  in  The  Times  of  November  27 
■and  December  2  last,  and  anU,  p.  63. 

The  plaintiff,  a  widow  lady,  residing  at  Andover, 
brought  the  action  against  Mrs.  Georgiana  Ringscote 
and  her  husband.  Colonel  Howard  Ringscote.  The  plain- 
tiff's case  was  that  in  May,  1898,  she  was  induced  by 
Mrs.  Ringscote  to  lend  her  the  sum  of  £5,300,  the  only 
security  which  the  plaintiff  got  being  Mrs.  Ringscote's 
I.O.U.  Subsequently,  in  July,  1898,  the  plaintiff  was 
requested  by  Mrs.  Ringscote  to  join  her  in  the  purchase 
of  some  shares  which  Mrs.  Ringscote  said  had  been 
recommended  to  her  by  a  financier,  and  for  that  purpose 
she  asked  the  plaintiff  to  raise  a  sum  of  £2,000  to  be 
invested  in  the  purchase — one-half  of  the  shares  being 
for  the  plaintiff  and  the  other  half  for  Mrs.  Ringscote, 
who  offered  to  be  responsible  for  any  loss  by  the  plain- 
tiff, and  agreed  that  her  (Mrs.  Ringscote's)  shar(>8  should 
be  charged  to  make  good  any  loss  which  might  accrue  to 
the  plaintiff  in  respect  of  the  advance.  The  plaintiff 
stated  that  she  was  at  first  unwilling  to  entertain  Mrs. 
Ringsoote's  proposal,  but,  on  Mrs.  RingBcote's  repre- 
«entatioo  that  she  would  by  the  investment  in  the  shares 
be  able  in  three  months  to  repay  the  £5,300  already 
lent,  the  plaintiff  consented  to  find  or  raise  by  promis- 
sory notes  the  sum  of  £2,000  to  pay  for  the  shares  when 
they  had  been  purchased.  On  July  23, 1898,-  Mrs.  Rings- 
cote telegraphed  to  the  plaintiff  that  she  had  bought  the 
shares  and  that  it — meaning  the  investment—was  a  real 
good  thing.  On  July  25  she  further  telegraphed  to  the 
plaintiff  to  direct  a  solicitor  (who  was  the  same  solicitor 
who  had  acted  in  the  £5,300  transaction)  to  let  her  (Mrs. 
Kingsoote)  have  £2,000  on  the  plaintiff's  guarantee,  and 
again  on  the  same  day  sent  another  telegram  to  the 
plaintiff  asking  her  to  telegraph  to  the  solicitor,  but  not 
to  mention  the  shares  to  him.  The  plaintiff,  relying  on 
Mrs.  Ringscote's  representation,  telegraphed  as  re- 
<]uested  to  the  solicitor,  and  signed  and  posted  two  pro- 
missory notes  or  bills  for  £1,000  each,  payable  to  the 
solicitor.  The  name  of  Mrs.  Ringscote  did  not  appear 
upon  the  bills,but  they  were  accepted  by  the  solicitor ,dis- 
•oounted  by  Jay,  and  the  proceeds  paid  to  Mrs.  Ringscote, 
as  tbe  plaintiff  stated,  for  the  purpose  of  paying  for  the 
shares.    The  bills  became  due  on  October  28  following, 
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and  the  plaintiff  paid  the  amounts  due  thereon  and  took 
them  up.  The  present  action  having  been  commenced  by 
the  plaintiff  to  protiCCt  her  interests  in  the  shares,  Mrs. 
Ringscote,  in  opposition  to  a  motion  against  her  for 
interlocutory  relief,  swore  an  affidavit  alleging  that 
she  had  never  purchased  any  shares  with  the  £2,000. 
The  plaintiff  stated  that  if  tbe  affidavit  was  true  it  was 
contrary  to  other  statements  made  by  Mrs.  Ringscote 
to  the  plaintiff,  and  that  she  had  been  induced  by  the 
false  and  fraudulent  representation  that  the  shares  had 
been  purchased  to  advance  the  £2,000.  While  the 
motion  was  pending  £500  was  paid  to  the  plaintiff  on 
aocount.  The  plaintiff  claimed  both  against  Mrs.  Rings- 
cote and  her  husband  repayment  of  the  £2,000.  It  was 
consented  on  behalf  of  Mrs.  Ringscote  that  judgment 
for  £1,600  should  be  given  against  her.  The  question, 
however,  arose  whether  any  judgment  could  be  re- 
covered against  Colonel  Ringscote.  It  was  stated  on  his 
behalf  that  the  trAntactions  in  question  were  without  his 
knowledge  or  authority  and  that  he  had  not  participated 
in  the  use  of  the  money,  and  it  was  argued,  on  the 
authority  of  "  Liverpool  Adelphi  Loan  Association  v. 
Fairhurst  '*  ([1854]  9  Kzch.,  422),  that,  although  a 
nuirried  woman  is  answerable  for  torts  committed  by 
her  during  coverture,  including  frauds,  and  may  be  sued 
for  them  jointly  with  her  husband,  yet  she  cannot  be 
sued  for  a  fraud  **  when  it  is  directly  connected  with  a 
contract  with  her  and  is  the  means  of  effecting  it  and 
parcel  of  the  same  transaction,"  and  that  the  husband 
was  therefore  no  more  answerable  for  the  torts  in 
question  than  he  would  have  been  for  his  wife's  eon- 
tracts.  Mr.  Justice  Byrne  held  that  Colonel  Ringscote 
was  liable  in  damages  for  his  wife's  tort,  and  that  the 
law  on  the  point  was  as  laid  down  in  '*  ll>e  Liverpool 
Adelphi  Loan  Association  ▼.  Fairhurst."  The  contract 
was  effected  prior  to  and  independently  of  the  fraud 
complained  of,  and  his  Lordship  was  unable  to  say  that 
the  fraud  was  *•  the  means  of  effecting  "  the  contract 
in  the  sense  in  which  that  expression  was  used  !n  the 
case  referred  to.    Colonel  Ringscote  appealed. 

Mr.  Latham,  Q.C.;  Mr.  Blgood,  and  Mr.  Stuart 
Sankey  were  for  the  appellant  ;  Mr.  Levett,  Q.C.,  aiyl 
Mr.  W.  Baker  were  for  the  plaintiff. 

Upon  the  appeal  a  question  was  raised  (which  was 
not  raised  in  the  Court  below)  as  to  the  effect  of  the 
Married  Women's  Property  Act,  1882,  upon  the  hus- 
band's liability. 

The  CouHT  dismissed  the  appeal. 

The  Mastbb  of  the  Rolls  said  that  the  question  was 
whether  the  fraudulent  misrepresentation  by  Mrs. 
Ringscote  that  she  had  bought  the  shares  was  so 
connected  with  the  contract  for  the  joint  pur- 
chase of  the  shares  that  no  action  would  lie  against 
the  husband  for  the  fraud  because  it  would  be 
an  attempt  to  turn  the  contract  into  a  tort. 
Mr.  Justice  Byrne  had  stated  the  law  to  be  that  the 
exemption  of  the  husband  from  his  common  law  liability 
for  his  wife's  torts  must  be  limited  to  cases  in  which 
the  fraud  was  not  only  directly  connected  with  the  con- 
tract and  parcel  of  the  same  transaction,  but  was  also 
the  means  of  effecting  (in  the  bcnse  of  obtaining)  the 
contract.  In  his  Lordship's  opinion,  the  learned  Judge 
had  correctly  laid  down  the  principle  of  law  and 
had  correctly  applied  it  to  the  facts  of  this  case.  No 
doubt  it  was  difficult  to  draw  the  line,  but  the  learned 
Judge  had  pointed  out  the  true  distinction  to  be  deduced 
from  the  cases  of  **  Liverpool  Adelphi  Loan  Association 
V.  Fairhurst  "(9  Ex.,  429)  and  **  Wright  v.  I^onard  " 
(11  C.B.,N.S.,  258).  Here  there  was  a  subsisting  con- 
tract at  the  time  of  the  misrepresentation, and  his  Lord- 
ship (the  Master  of  the  Rolls)  came  to  the  conclusion 
that  the  misrepresentation  was  not  the  inducement  of 
the  contract  and  was  not  the  means  of  effecting  the 
contract,    but   should   be   regarded   as  an   independent 
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misrepretentatiou  for  which  the  huiband  wm  lUble  to 
btt  soad.  It  was  then  contended  that  the  law  as  to  the 
husband's  liability  bad  btsen  altered  by  the  Married 
Women's  Property  Act,  1882,  and  this  Conrt  was  asked 
to  overrule  '*  Seroka  v.  Kattenbnrg  "  U7  Q.B.D., 
177),  which  was  opposed  to  that  contention.  Speaking 
for  himself  he  thought  that  that  authority  was  quite 
right.  That  Act  enabled  a  married  woman  to  aequire 
and  hold  any  property  ns  her  separate  property  and  it 
enacted  that  she  should  be  capable  of  entering  into  and 
rendering  herself  liable  in  respect  of  her  separate 
property  on  any  contract,  and  of  suing  and  being  sued, 
either  in  contract  or  in  tort,  or  otherwise,  in  all  re- 
spects as  if  she  were  a  feme  <o^,and  then  it  enacted  that 
the  husband  need  not  be  joined  as  a  party.  It  was  said 
that  it  was  involved  in  that  that  the  husband  could  not 
be  so  joined.  Whatever  might  be  the  foundation  of  the 
husband's  liability,  down  to  1882,  at  any  rate,  it  was 
established  that  the  husband,  whether  the  wife  had 
separate  property  or  not,  was  liable  to  be  sued  for  the 
wife's  torts  jointly  with  the  wife  and  it  would  be  a 
strong  thing  to  hold  that  the  effect  of  the  enactment 
above  referred  to  was  to  take  away  that  liability.  The 
appeal  would  be  dismissed. 

Lord  Jcsticb  Rioby  concurred.  In  his  opinion  the 
false  representation  did  not  induce  the  contract,  but 
only  induced  the  plaintiff  to  suppose  that  her  liability 
to  perform  the  contract  had  arisen,  when  in  fact  it  had 
not.  With  regard  to  the  Married  Women's  Property 
Act,  he  had  considerable  doubt  as  to  its  meaning,  but 
he  did  not  And  in  that  Act  any  words  which  would 
release  the  husband  from  the  liability  which  attached  to 
him  at  common  law,  and  he  thought  it  safer  to  assume 
that  the  Act  had  no  such  intention. 

Lord  Jushicb  Collins  agreed  on  both  points,  but 
he  did  not  share  the  doubts  entertained  by  Lord  Justice 
Rigby  as  to  the  effect  of  the  Married  Women's  Property 
Act. 

[Solicitors— Powell  and  Burt  ;    Fraser  and  Christian.] 


Court  of  Appeal  (A.  L.  Smith,  Vaughan  \  1900. 

Williams,  and  Romer,  L.JJ.)  j         July  16. 

THE  VE3TBY    OF     ST.  MARYLEBONK  Y.  THE    SHERIFF  OF 
LOXDOX.* 

Sheriff — Rates — Seizure  of  goods  of  person  from 
whom   rates  due — Liability  of  sheriff  to  pay 
rates  on   demand — Local   Act,   35   Geo.   III., 
c.  73. 
Decision  of  Bigham,  J.  (anfe,  p.  50),  affirmed. 


This  was  an  appeal  by  the  defendant  from  the  judg- 
ment of  Mr.  Justice  Bigham  at  the  trial  of  the  action 
without  a  jury,  reporterl  ante,  p.  50  :  [1900]  1  Q.B., 
111.  The  action  was  brought  to  recover  £18  19s.  3d. 
under  section  196  of  the  Local  Act  (36  Geo.  III.,  c. 
73)  in  respect  of  parochial  rates  due  to  the  plaintiffs 
from  a  man  named  Bush,  whose  goods  had  been  taken 
in  execution  under  a  writ  of  ^.  /a.  by  the  defendant  as 
Sheriff  of  London. 

By  section  195  of  the  above  Act,  when  the 
goods  of  any  person  liable  to  pay  any  rate  '*  by 
virtue  of  this  Act  shall  be  taken  in  ezecu- 
tion  *'  by  the  sheriff  before  the  rate  shall  have 
been  paid,  then  the  sheriff,  on  demand  being  made  by 
the  rate  collector,  shall  in  the  first  place  pay  to 
the  collector  such  rate,  provided  that  the  sheriff  shall 
not  be  charged   with    the    payment    of   more   than  one 

•Reported  by  W.  F.  Barry,  Etq.,  Barrister «t-Law. 


year's  rate  or  of  a  larger  sum  than  the  value  of  tb» 
goods  taken  in  execution.  Section  179  of  this  Act 
authorised  the  levying  of  five  distinct  rates,  one  being  a 
poor-rate.  On  November  17,  1898,  the  defendant,  as 
sheriff, seized  the  goods  of  Bush  under  a^.  /a.  in  ezeen- 
tion  of  a  judgment,  and  on  November  24  the  defendant 
being  still  in  possession,  the  plaintiffs'  rate  collector 
made  a  demand  upon  the  defeniiant  for  the  payment  of 
£18  19s.  3d.  for  parochial  rates  owing  at  that  time  by 
Bosh.  This  sum  of  £18  19s.  Sd.  comprised  a  poor-rate, 
a  general  rate,  a  sewers  rate,  and  two  other  small  rates. 
The  minutes  of  the  vestry,  in  which  was  entered  the 
resolution  ordering  the  rates,  recited  that  the  poor-rate 
was  made  in  pursuance  of  the  powers  and  aathorities  of, 
among  other  Acts,  the  35  Geo.  III.,  c.  73.  The  amount 
so  demanded  from  the  defendant  was  less  than  the  value 
of  the  goods  or  of  the  judgment  debt.  On  November 
25,  before  the  goods  were  removed  from  the  premises 
or  sold,  the  defendant  reeeived  from  Bush  the  amount 
of  the  judgment  debt,  and  handed  over  this  amount  to 
the  judgment  creditor.  The  defendant  thereupon  with- 
drew from  possession  without  having  paid  the  rates. 
Mr.  Justice  Bigham  held  that  the  goods  were  *'  taken 
in  execntion  "  within  the  meaning  of  the  Act,  and  that, 
though  some  of  the  rates  were  levied  under  tho 
Metropolis  Management  Act,  1865,  by  section  161  of 
that  Act  the  overseers  had  the  same  powers,  remedies, 
and  privileges  in  respect  thereof  as  they  had  for  levy- 
ing money  for  the  relief  of  the  poor  under  35  Geo. 
III.,  c.  73.  He  accordingly  gave  judgment  for  the 
plaintiffs. 

Mr.  A.  T.  La.wbbkce,Q.C.,  and  Mr.  P.  Ross-Innbs, 
for  the  defendant,  contended  that  the  rates  in  respect 
of  which  the  demand  was  made  on  the  defendant  were 
not  rates  which  the  judgment  debtor  was  liable  to  pay 
•*  by  virtue  of  "  the  Act  of  36  Geo.  III.,  c.  73.  All 
the  rates,  except  the  poor-rate,  were  levied  under 
the  Metropolis  Management  Act,  1856.  As  regards 
the  poor-rate,  section  161  of  the  Act  of  1855  trans- 
ferred only  the  general  powers  of  the  overseers  as  to^ 
the  collection  of  the  rate  and  not  the  special  powers 
under  a  local  Act.  The  Act  of  Geo.  III. ,  therefore,  did 
not  apply.  They  referred  to  **  Paddington  Vestry  v. 
Great  Western  Railway  Company  "  (28  l^.J^.,  M.C., 
59).  They  further  contended  that  the  goods  had  not 
been  **  taken  in  execution  "  within  the  meaning  of 
section  195  of  the  Act  of  Geo.  III.  Those  words  meant 
removed  from  the  premises. 

Mr.  English  Habbison,  Q.C.  (Mr.  Herbert  Nield 
with  him),  for  the  plaintiffs,  contended  that  the  over- 
seers (which  word  by  section  250  of  the  Act  of  1855 
included  rate  collectors)  had,  by  section  161  of  the  Act 
of  1855,  the  same  powers  as  were  given  by  the  Act  of 
Geo.  III.  in  respect  of  the  poor-rate.  Therefore,  th» 
overseers  had»  in  regard  to  the  levying  of  all  rates,  the 
same  powers  as  were  given  by  the  earlier  Act.  [Lobd 
Justice  Rombb  referred  to  ♦*  Vaughan  v.  Imray  *" 
(28Z.J'.,  M.C.,  78).] 

The  CouBT  dismissed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  that  it  was  perfectly 
cl^ar  that  these  goods  had  been  **  taken  in  execution  "* 
within  the  meaning  of  section  195  of  35  Geo.  III.,  c.  73. 
Goods  were  taken  in  execution  when  they  were  seised 
by  the  sheriff.  With  regard  to  the  other  point,  he  had 
had  considerable  doubt,  but  he  had  come  to  the  conclu- 
sion that  Mr.  Justice  Bigham  was  right.  Were  these- 
parochial  rates  payable  **  by  virtue  of  "  the  Act  of 
Geo.  III.  ?  The  rates  due  were  the  poor-rate,  the  general 
rate,  the  sewers  rate, and  two  other  small  rates.  Taking 
first  the  poor-rate,  in  his  opinion  that  rate  was  levied 
by  virtue  of  the  Act  of  Geo.  III.  That  Act  had  not  been 
either  expressly  or  impliedly  repealed.  The  Metropolis 
Management  Act,  1855,  did  not  deal  with  the  poor-rate 
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at  all.  That  Act  dealt  with  a  new  rate,  and  the  old 
correspondiBg  rates  were  gone.  But  the  poor-rate 
remained  imtoached.  The  jadgment  debtor  was,  there- 
fore, liable  to  pay  the  poor-rate  by  Tirtue  of  the  Act  of 
Geo.  III.,  and  section  195  of  that  Act  applied.  Then, 
with  regard  to  the  other  rates,  they  were  leviable  under 
the  Metropolis  Management  Act,  1855.  ^y  section  161  of 
that  Act  ihe  overseers  were  to  make  separate  rates — 
called  a  sewers  ra  e,  a  lighting  rate,  and  a  general  rate, 
**  and  the  said  overseers  shall,  for  the  purpose  of  levy- 
ing such  rates,  proceed  in  thei  same  manner,  and  have 
the  same  powers,  remedies, and  privileges  as  for  levying 
money  for  the  relief  of  the  poor."  One  of  the  powers, 
remedies,  and  privileges  was  that  given  by  section  195 
of  the  Act  of  Geo.  III. — namely,  the  power  of  demand- 
ing from  the  sheriff  the  sum  due  for  rates.  Therefore, 
with  regard  to  these  rates  also,  the  remedy  given  by 
section  195  was  applicable.  The  defendant,  therefore, 
must  pay  the  sum  due  for  rates  from  the  judgment 
debtor.  The  appeal  must  therefore  be  dismissed  with 
costs, 

LOBD      JrSTICE      VAITGHAy      WlLli.IA.MS    and    LOBD 

Justice  Romeb  delivered  judgment  to  the  same 
effect. 

[Solicitors — Clark,    Green  wells,    and   Co.,     for    the 
plaintiffs  ;  W.  and  T.  Burchell,  for  the  defendant.] 


Chan.  Div.       ) 
(Cozens- Hardy,  J.)  f 
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nr  be  mbtbopolita.n  fiee  insueance   company 
(limited).* 

Company — Winding  up — Contributories — Appli- 
cation to  remoye  name — Offer  withdrawn  before 
acceptance. 


His  LoBBSHiP  .gave  the  following  judgment,  re- 
served from  his  sitting  ia  company  matters  last 
week  :— This  is  a  summons  by  Mr.  Wallace  asking  that 
hb  name  may  be  struck  off  the  list  of  contributories  of 
the  company.  Mr.  Wallace  was  a  shareholder  in  the 
Commercial  Fire  Insurance  Company  of  Scotland 
(Limited).  Tliis  company  was  wound  up  in  April,  1898, 
all  its  assets  being  transferred  to  the  Metropolitan  upon 
the  terms  of  an  agreement  dated  April  14, 1898,  and  made 
between  the  Commercial  and  its  liquidators  of  the  one 
part  and  the  Metropolitan  of  the  other  part.  By  this 
agreement  the  Commercial  and  its  liquidators  agreed  to 
transfer  and  make  over  to  the  Metropolitan  all  the  good- 
will a^  assets  of  the  Commercial.  The  consideration  for 
the  transfer  was  partly  an  undertaking  to  pay  and  dis- 
charge all  the  debts  and  obligations  of  the  Commercial, 
next  an  indenmity  against  all  the  costs  of  the  winding-up 
of  the  Commeroial,  next  the  taking  over  of  the  whole 
staff  of  the  Commeroial,  and  then  followed  these  clauses  : 
—(5)  "  As  a  further  part  of  the  consideration  for  the  said 
transfer  every  member  of  the  Commercial  shall,  in 
respect  of  each  share  therein  held  by  him  or  her,  be 
entitled  as  of  right  to  claim  an  allotment  to  him- 
self or  herself  or  to  his  or  her  nominee  or  nominees 
of  either  (first)  a  debenture  bond  for  £1  10s.  carry- 
ing interest  at  the  rate  of  4  per  cent,  per 
annum  as  from  the  14tb  day  of  February,  1S98, 
or  (seeond)  two  ordinary  shares  of  the  Metropolitan 
of  £5  each,  with  the  sum  of  £1  credited  as  paid  up  on 
each  of  such  shares,  and  the  Bdetropolitan  shall  forthwith 
and  within  one  month  from  the  date  hereof  allot  and  issue 
the  debenture  bonds  and  shares  so  claimed,  subject, 
however,  to  this  condition— that  the  Metropolitan  shall 
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not  be  bound  to  allot  shares  onder  this  agreement  to  any 
one  to  whom  under  their  articles  of  association  they 
could  have  objected  as  a  transferee  of  shares.  (7)  A 
member  of  the  Conmiercial  entitled  to  claim  an  allotment 
of  debenture  bonds  or  of  shares  of  the  Metropolitan  in 
terms  of  Clause  5  hereof  must  claim  the  same  within  21 
days  from  the  date  hereof  by  sending  in  to  the  Metro- 
politan or  to  the  liquidators  of  the  Commercial  a  claim 
in  writing  for  an  allotment  of  the  debenture  bonds  or  the 
shares  as  they  may  elect,  and  such  claim  must  be  signed 
by  the  member  making  the  same,  and,  when  it  requests 
that  an  allotment  of  shares  may  be  made  to  a  nominee 
or  nominees  of  such  member,  it  must  be  countersigned  by 
such  nominee  or  nominees.  (8)  The  liqaidatdrs  of  the 
Commercial  shall,  within,  seven  days  from  the  date 
hereof,  give  notice  in  writing  to  each  member  of  the 
Commercial,  stating  the  amount  of  debenture  bonds  and 
the  number  of  shares  which  the  member  is  entitled  to 
claim  as  of  right  under  this  agreement  and  the  time 
within  which  the  claim  for  an  allotment  as  aforesaid  must 
be  sent  in,  and  there  must  be  enclosed  therewith  proper 
forms  of  claim  for  debenture  bonds  and  for  shares 
addressed  to  the  Metropolitan  for  signature  by  the 
member.  The  notice  aforesaid  shall  in  each  case  be  given 
by  sending  the  same  through  the  post  addressed  to  the 
member  at  his  or  her  registered  address  as  appearing  on 
the  register  of  members.  (9)  Members  of  the  Com- 
mercial, other  than  dissentient  members  hereinafter 
mentioned, entitled  to  claim  as  aforesaid  but  who  shall  not 
within  the  period  of  21  days  before  mentioned  claim,  shall 
be  held  to  have  elected  to  claim  debenture  bonds,  and  the 
liquidators  shall  immediately  on  the  expiry  of  said  21 
days  nominate  all  such  members  other  than  dissentient 
members  who  do  not  claim  for  an  ajlotment  of  the 
debenture  bonds,  which  they  are  respectively  entitled  to 
claim  under  Clause  5  hereof,  and  the  Metropolitan  shall 
forthwith  allot  such  debenture  bonds  to  the  nominees  of 
the  liquidators."  And  by  Clause  10  provision  was  made 
for  the  payment,  so  far  as  necessary,  by  the  Metropolitan 
of  the  amount  payable  to  any  dissedtient  members  of  the 
Commercial.  The  liquidators  sent  a  notice  to  Mr. 
Wallace.  It  is  not  forthcoming,  but  I  presume  it  was  in 
pursuance  of  Clause  8.  Mr.  Wallace  on  April  23, 1 ,98, 
signed  a  document  addressed  to  the  directors  of  the 
Metropolitan,  which,  so  far  as  material,  was  as  follows  : 
— "  As  the  holder  of  five  shares  in  the  Commercial,  I 
claim  an  allotment  of  ten  ordinary  shares  of  the  Metro- 
politan of  £5  each  credited  as  paid  up  to  the  extent  of  £1 
per  share,  being  the  proportion  to  which  I  am  entitled 
under  the  agreement,  and  I  hereby  agree  to  accept  such 
shares  and  to  pay  the  further  moneys  payable  thereon 
when  called  upon."  On  July  2  Mr.  Wallace  wrote  to 
the  Metropolitan  withdrawing  his  application  for  ordinary 
shares.  This  was  acknowledged  by  the  general  manager 
on  July  6.  Mr.  Wallace's  letter  was  forwarded  by  the 
Metropolitan  to  the  liquidators  of  the  Commemial,  who 
on  July  8  wrote  a  reply  to  Mr.  Wallace  treating  him  as 
entitled  to  debentures  instead  of  shares.  Notwithstanding 
this,  the  shares  were  allotted  to  Mr.  Wallace  in  the 
autumn  of  1898,  and  the  question  for  my  decision  is 
whether  the  allotment  was  valid.  The  answer  must,  I 
think,  depend  upon  this.  Was  the  document  of  April  2S, 
1898,  an  application  which  could  be  withdrawn  before 
acceptance,  or  was  it  an  acceptance  of  a  prior  offer  made 
to  him  by  the  Metropolitan  ?  Upon  the  whole,  I  think 
the  former  is  the  true  view,  lliere  was  no  direct  relation 
between  the  Metropolitan  and  Mr.  Wallace  prior  to 
April  23.  Ihe  contract  of  April  14,  1898,  was  made 
between  the  two  companies,  and  the  allotment  of  shares 
or  the  issue  of  debentures  would  have  been  a  satisfaetion 
pro  tanto  of  the  obligations  entered  into  by  the  Metro- 
politan with  the  Commercial.  I  do  not  think  that  a 
shareholdec  in  the  Commercia]  can  be  deemed  to  have 
acquired  any  direct  right  ondar  that  contract  as  againat 
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the  Metropolitan.  It  seems  to  me  tliat  it  was  ojieii  to 
the  Metropolitan  to  refuse  the  application,  and  that,  even 
if  snoh  refusal  had  l>een  wrongful,  the  only  persons  who 
could  have  claimed  compensation  would  have  been  the 
parties  to  the  agreement.  It  has  been  argued  that  the 
liquidators  must  be  deemed  agents  of  the  Metropolitan 
in  sending  the  notice  to  Mr.  Wallace,  thus  making  it  a 
notice  by  the  Metropolitan,  but  there  is  nothing  in  the 
written  documentd  to  support  this  theory,  and  there  is  no 
evidence  of  agency  apart  from  the  documents.  The 
reasoning  of  the  Lords  Justices  in  "  In  re  New  £berhardt 
Company,  ex  jparu  Menzies  "  (48  Ch.D.,  118)  seems 
inconsistent  with  this  view.  The  result,  in  my  opinion, 
is  that  the  application  succeeds  '&nd  the  applicant's  name 
must  be  removed  from  tbe  list  of  contributories  and  the 
liquidator  must  pay  tbe  costs. 

Mr.  Herbert  Jacobs  was  for  the  applicant ;  Mr. 
Whinney  for  the  company. 

[Solicitors — Rowe  and  Maw  ;  Amery  Parkes  and 
Powell.] 


Court  of  Appeal  (Lord  Alverstone,  M.R. ,  ?  1900. 

Uigby  and  Collins,    L.JJ.)  (        July  18. 

CHAMBEBLAIN'S     WHABF     (LIMITED)    V.    W.     H.    SMFfH 
AND  OTHSRS.* 

Trade  Union — ^Illegality — ^Expnlsion  of  member 
— ^Refusal  of  Court  to  enforce  agreement  be- 
tween members— Trade  Union  Act,  1871, 
sec.  4. 

This  was  an  appeal  by  the  defendants,  who  are  the 
members  of  the  committee  of  an  association  called  the 
Tea  Clearing-house,  against  an  injunction  granted  by 
Mr.  Justice  Kekewich  on  the  6th  lost,  restraining  the 
defendants,  until  the  trial  of  tbe  action  or  further 
order,  from  acting  upon  a  resolution,  passed  by  the 
committee  on  June  25  last,  expelling  the  plaintiffs 
from  membership  of  the  association  on  the  ground  that 
they  had   committed  a  breach  of  the  rules. 

The  objects  of  the  association  are  {inter  alia) 
'*  to  give  facilities  to  the  wholesale  trade  in  tea 
for  the  lodgment  and  transmission  of  warrants, 
delivery  orders,  &c.,  and  other  orders  to  the 
various  docks  and  warehouses  from  a  central 
office."  **  To  provide  a  central  clearing-house 
or  office,  where  all  such  warrants  and  orders  may 
be  lodged,  instead  of  at  the  various  docks  and  ware- 
houses.''  The  persons  entitled  to  become  members  ot 
the  association  are  dock  companies  carrying  on  the 
business  of  warehousing  tea  in  bond  and  tea  warehouse 
keepers  carrying  on  that  business,  who  should  undertake 
in  writing  to  abide  by  and  observe  tbe  rules  and  by- 
laws of  the  clearing-house  for  the  time  being  in  force. 
By  rule  11  every  member  is  bound  to  charge  on  teas 
the  respective  rates,  &c.,  specified  in  the  schedule  to 
the  rules,  and  is  not  to  be  at  liberty  to  depart  there- 
from in  any  way,  subject  to  the  allowance  of  a  discount 
not  exceeding  10  per  cent.  No  other  discount,  no 
money  gratuities,  and  no  advantages,  direct  or  indirect, 
are  to  be  offered  or  allowed  by  any  member  to  any 
merchant,  broker,  or  other  person  in  connexion  with  any 
matter  or  thing  in  any  wise  relating  to  the  Tea  Clear- 
ing-house agreement.  By  rule  14,  no  member  is  to  be 
entitled  to  warehouse  or  deposit  tea  with,  or  employ  in 
connexion  with  tea,  any  dock  company  or  tea  warehouse 
keeper  who  is  not  a  member  of  the  clearing-house,  er 
to  purchase  oi  sample  any  tea  from  the  warehouse 
of  any  non-member.  By  rule  16,  any  member  breaking 
or  failing  to  observe  any  of  the  rules  is  to  be  liable  to 
expulsion  by  resolution  of  the  committee.  The  plaintiffs 
alleged  that  the    resolution    expelling    them    had    been 
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passed  without  their  having  had  a  fair  opportanity  of 
being  heard,  and  this  was  the  view  takes  by  Mr.  Justice 
Kekewioh.  The  main  objection  taken  by  the  defendants 
(and  with  this  objection  the  learned  Judge  declined  to 
deal  fully  upon  an  interlocutory  application)  was  that 
the  association  is  really  a  *'  trade  union  "  within  ibt 
meaning  of  the  Ti-ade  Union  Acts,  34  and  85  Vict., 
cap.  31  (1871),  sections  3,  4,  and  39  and  40  Vict., 
cap.  22  (1876),  section  16,  and  that,  the  rules  being 
in  restraint  of  trade,  the  assoeiation  is  illegal,  not  in 
the  sense  that  it  is  criminal,  but  in  the  sense  that  tbe 
Court  co^ld  not  assist  any  member  by  enforcing  in  any 
way  the  contract  of  membership.  It  was  also  objected 
that  it  was  not  shown  that  the  association  had  any 
property  which  could  give  the  Court  jurisdiction.  By 
section  3  of  the  Act  of  1871,  **  The  purposes  of  any 
trade  union  shall  not,  by  reason  merely  that  they  are 
in  restraint  of  trade,  be  unlawful  so  as  to  render  void 
or  voidable  any  agreement  or  trust."  And  by  section  4, 
'  *  Nothing  in  this  Act  shall  enable  any  Court  to  enter- 
tain any  legal  proceeding  instituted  with  the  object  of 
directly  enforcing  or  recovering  damages  for  the  breaoh 
of  any  of  the  following  agreements,  namely— (1)  Any 
agreement  between  members  of  a  trade  union,  as  8Bch« 
concerning  the  conditions  on  which  any  members  for 
the  time  being  of  such  trade  union  shall  or  shall  not 
sell  their  goods,  transact  business,  employ,  or  be  em- 
ployed." And  by  section  16  of  the  Act  of  1876  the 
term  **  trade  union  "  is  defined  as  meaning  **  any 
combination,  whether  temporary  or  permanent,  for 
regulating  the  relations  between  workmen  and  masters, 
or  between  workmen  and  workmen,  or  between  masters 
and  masters,  or  for  imposing  restrictive  conditions  on 
the  conduct  of  any  trade  or  business,  whether  such 
combination  would  or  -would  not,  if  the  prin- 
cipal Act  (i.e.,  tbe  Act  of  1871)  had  not  been 
passed,  have  been  deemed  to  have  been  an  un- 
lawful combination  by  reason  of  some  one  or 
more  of  its  purposes  being  in  restraint  of  trade." 

Mr.  Warrington,  Q.C.,  and  Mr.  Christopher  James  were 
for  the  defendants  ;  Mr.  Renshaw,  Q.C.,  and  Mr. 
Stewart- Smith  were  for  the  plaintiffs. 

Hie  CouBT  allowed  the  appeal. 

The  Master  of  the  Rolls  said  that  the  main  question 
was  one  of  considerable  importance.  The  real  question 
for  determination  was  whether,  having  regard  to  the 
rules  of  the  association  and  the  provisions  of  the  l^ade 
Union  Acts  of  1871  and  1876,  the  action  could  be  main- 
tained. It  was  necessary  to  see  what  the  real  object  and 
scope  o^  the  association  was.  Vie  essence  of  it  as  shown 
by  rule  11  was  that  all  the  members  agreed  to  charge  for 
services  rendered  to  teas  certain  rates  fixed  by  the 
association,  subject  to  a  discount  not  exceeding  10  per 
cent.,  and  that  no  other  discount,  no  money  gratuities, 
and  no  advantages,  direct  or  indirect,  should  be  offered 
or  allowed  by  any  member  to  any  merchant,  broker,  or 
other  person  in  connexion  with  any  matter  or  thing  in 
anywise  relating  to  the  Tea  Clearing-house  agreement. 
Rule  14  was  also  very  important.  And  rule  15  pro- 
vided for  the  expulsion  of  any  member  who  failed  to 
observe  any  of  the  rules.  Was  this  an  agreement  in 
respect  of  which  the  jurisdiction  of  the  Court  was  limited 
by  section  4  of  the  Trade  Union  Act  of  1871,  and  were 
the  plaintiffs  attempting  to  do  that  which  was  forbidden 
by  the  Act  ?  Was  the  pUiintiffs'  proceeding  one  which 
the  Court  could  not  entertain  ?  For  many  purposes  trade 
unions  were  now  perfectly  lawful  associations.  But  there 
was  a  specific  section  (section  4)  in  the  Act  of  1871  deal- 
ing with  the  question  how  far  the  Court  should  interfere 
to  enforce  agreements  between  the  member^  of  trade 
unions.  There  might  have  been  some  doubt  as  to  what 
constituted  a  trade  union,  but  section  16  of  the  Act  of 
1876  made  this  clear,  and  this  association  came  within  the 
definition.    His  Lordship  was  at  first  troubled  by  the 
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difficulty  whether  this  proceeding  ti^ea  by  the  plaintiffs 
to  restrain  the  committee  from  expelling  them  was  a 
proceeding  for  **  directly  enforcing  "  the  agreement 
between  the  members  which  came  within  section  4  (1). 
But  his  Lordship  ihoaght  that  it  was.  The  complaint 
against  the  plaintiffs  was  that  they  had  offered  some 
flnancial  advantages  contrary  to  the  rales.  The  result  of 
a  decision  in  favour  of  the  plaintiffs  would  be  that  the 
assoctation  would  be  ordered  to  retain  them  as  members 
for  the  purpose  of  enforcing  the  regulations.  It  was  as 
members  that  the  plaintiffs  claimed  tiiie  aid  of  the  Court  ; 
they  sought  to  maintain  their  position  as  members.  In 
sabstance  they  were  seeking  to  enforce  the  agreement 
between  the  members.  The  Court  could  not  decide  in 
favour  of  the  plaintiffs  without  in  effect  differing  from 
the  principle  of  the  decision  of  the  late  Sir  George 
Jesael  in  **  Rigby  v.  Connol  "  (14  Ch.D.,  482),  and  the 
later  decision  of  the  Court  of  Appeal  in  "  Swaine  v. 
WUson  "  (24  Q.B.D.,  252)  did  not  purport  to  be  a  decision 
to  the  contrary.  In  that  case  Lord  Lindley  pointed  out 
that  the  real  objects  of  the  society  were  outside  the 
IVade  Union  Acts.  His  Lordship  came  to  the  conclusion 
that  the  agreement  in  the  present  case  was  one  which  the 
Court  had  no  power  to  enforce.  This  was  a  fatal  objec- 
tion and  it  rendered  it  unnecessary  to  consider  the  other 
points. 

LoBD  JusTicB  RiOBY  and  Lobd  Justice  Collins  con- 
oorred. 

[Solicitors— Druces  and  Attlee  ;    Rollit  and  Sons.] 


Court  of  Appeal  (A.  L.  Smith,  Vaughan  )  1900. 

Williams,   and  Romer,  L.JJ.)         j  July  18. 

MILBU&N  AKD  CO.   V.    JAMAICA    PRUIT   IMPOBTINO  AND 
TRADING   CO.  (LIMITED).* 

Ship — Chapter-party— Bills  of  lading— Captain 
to  sign  bills  of  lading  without  prejudice  to 
charter-party — Bills  of  lading  without  negli- 
gence clause — ^Indemnity. 
Decision  of  Matbew,  J.  (15  The  Times  L.R. , 
512),  affirmed  (Vaughan  Williams,  L.J.,  dissent- 
ing). 
"  The  Carron  Park  "  (15  P.D.,  203)  approved. 


This  was  an  appeal  from  a  judgment />f  Mr.  Justice 
Uftthew  at  the  trial  of  an  action  without  a  jury, 
reported  in  15  The  Times  L.R.,  512  ;  4  Com. 
Cas.,  331.  The  plaintiffs  were  the  owners  of  the 
steamship  Port  Victor,  which  they  chartered  to  the 
defendants  by  a  charter-party  dated  October  9,  1896, 
for  the  term  of  36  calendar  months  at  the  rate  of 
£1,025  per  month.  The  plaintiffs  claimed  to  be  in- 
demnified under  the  terms  of  the  charter-party  against 
the  consequences  of  the  master  having  signed,  by  the 
instructions  of  the  defendants,  certain  bills  of  lading 
for  Government  stores  containing  no  negligence  clause, 
by  reason  whereof  the  plaintiffs,  as  they  alleged,  had 
been  prevented  from  recovering  from  the  Government 
contribution  in  respect  of  a  general  average  loss. 
Clause  10  of  the  charter-party  was  as  follows  : — **  The 
captain  shall  sign  bills  of  lading  at  any  rate  of  freight 
the  charterers  or  their  agents  may  choose,  without 
prejudice  to  the  stipulations  of  this  charter-party,  and 
the  charterers  hereby  agree  to  indemnify  the  owners 
from  any  consequences  that  may  arise  from  the  captain 
following  the  charterers'  instructions  and  signing  bills 
of  lading.  The  captain  to  attend  daily  when  in  port  at 
charterers'  or  their  agents'  office.  The  owners  shall 
not,  under  any  circumstances,  be  liable  for  condition  of 

'Reported  by  W.  F.  Barry.  Esq..  Bamster-at-L«w. 


frait  or  other  cargo,  and  the  charterers  hereby  indemnify 
the  owners  against  any  claim  arising  under  any  bill  of 
lading."  Clause  22  contained  the  following  pro- 
visions : — **  The  act  of  God  ....  negligence, 
default,  or  error  in  judgment  of  the  pilot,  master, 
oflSoers,  engineers,  refrigerating  engineers,  mariners,  or 
other  servants  of  the  shipowners  or  charterers  always 
mutually  excepted In  the  event  of  break- 
down of  the  steamer  or  accident,  all  port  charges, 
pilotages,  and  other  expenses  thereby  occasioned  to  be 
for  owners'  account."  By  Clause  25,  **  Average  (if 
any)  to  be  regulated  according  to  York- Antwerp  Rules, 
1890."  The  Pott  Victor,  in  the  course  of  a  voyage 
from  London  to  Jamaica,  during  the  currency  of  the 
charter-party,  by  reason  of  the  negligence  of  the 
master  and  mariners,  came  into  collision  with  another 
vessel.  In  consequence  of  the  collision  the  Port  Victor 
was  compelled  to  put  back  to  the  Port  of  London  for 
the  purpose  of  repair.  Part  of  the  cargo  consisted  of 
Government  stores,  which  had  been  shipped  under  bills 
of  lading  which  contained  no  negligence  clause.  The 
plaintiffs'  case  was  that,  if  the  bills  of  lading  had 
contained  a  negligence  clause,  then,  on  the  authority  of 
**  The  Carron  Park  "  (15  P.D.,  203),  tbe  plaintiffs 
would  have  been  entitled  to  claim  from  the  Govern- 
ment a  general  average  contribution  in  respect  of  the 
expenses  of  putting  back  to  the  Po^  of  London  :  and 
that,  as  they  had  lost  their  right  to  such  contribution 
in  consequence  of  the  master  having  signed  bills  of 
lading  containing  no  negligence  clause,they  were  entitled, 
in  accordance  with  the  terms  of  clause  10  of  the  charter- 
party,  to  be  indemnified  therefor  by  the  defendants.  Mr. 
Justice  Mathew  gave  judgment  for  the  plaintiffs.  The 
defendants  appealed. 

Mr.  Carver,  Q.C.,  and  Mr.  T.  E.  Scrutton  appeared  for 
the  defendants  ;  Mr.  Joseph  Walton,  Q.C.,  and  Mr. 
R.  H.  Balloch  for  the  plaintiffs. 

The  CouBT,  having  taken  time  *to  consider,  delivered 
judgment,  dismissing  the  ^peal.  Lord  Justice  Vaughan 
Williams  dissenting. 

Lo^D  Justice  A.  L.  Smith  read  the  following  judg- 
ment : — This  is  an  action  by  the  owners  of  the  steamship 
Port  Victor  against  the  charterers  thereof  upon  an 
indemnity  clause  contained  in  the  charter-party,  whereby 
the  defendants  agreed  with  the  plaintiffs  to  indemnify 
them  "  from  any  consequences  that  may  arise  from  the 
cap£ain  following  the  charterers'  instructions  and  signing 
bills  of  lading."  I  agree  with  my  brother  Mathew  that 
the  scheme  of  the  charter-party  is  that, while  the  ship  was 
to  be  employed  as  a  general  ship,  the  owners  were  to  be 
in  the  same  position  as  if  the  goods  put  on  board  were  the 
charterers'  goods.  By  this  charter-party  it  was  provided 
that  negligence  or  default  of  the  master,  officers, 
mariners,  and  other  servants  of  the  shipowners  or 
charterers  was  to  be  always  mutually  excepted.  The 
captain,  following  the  directions  of  the  charterers,  signed 
bills  of  lading  for  certain  Government  stores  shipped  on 
board  the  Port  Victor  by  the  Government.  In  these  bills 
of  lading  there  was  no  exception  as  to  negligence  or 
default  of  master,  officers,  mariners,  and  other  servants 
of  the  shipowners.  During  the  voyage  covered  by  the 
charter-party  and  bills  of  lading,  by  Yeason  of  the  negli- 
gence of  the  master,  the  plaintiffs'  ship  came  into- 
collision  with  another  vessel,  and  in  consequence  thereof 
it  is  not  disputed  that  general  average  expenses  were 
incurred  in  putting  back  to  London,  in  payment  of  tag, 
pilot,  and  port  dues,  of  wages  and  victiuilling  the  crew, 
and  of  other  matters.  The  plaintiffs  thereupon  denoanded 
contribution  for  these  general  average  expenses  from  the 
shippers  of  the  Government  stores,  which  demand  was 
refused  upon  the  ground  that  those  expenses  had  arisen 
owing  to  the  negligence  of  the  plaintiffs'  master  ;  and  it 
is  not  denied  that,  if  the  general  average  expenses  arose- 
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owing  to  such  negligence,  as  the  bills  of  lading  contained 
no  exception  as  to  this  negligence,  the  cargo  owners,  that 
is,  the  shippers  of  the  Qovemoaent  stores,  would  not  be 
liable  to  mak^  general  average  contribution  to  the 
plaintifiF.  Lord  Watson  in  **  Htrang,  Steel,  and  Co.  ▼. 
Scott  and  Co.  "  (14  App.  Cas.,  601)  sums  up  the  position 
as  follows.  He  says  : — •*  When  a  person  who  would 
otherwise  have  been  entitled  to  claim  contribution  has, 
by  his  own  fault,  occasioned  the  peril  which  mediately 
gave  rise  to  the  claim,  it  would  be  manlf  eetly  unjust  to 
permit  bim  to  recover  from  those  whofie  goods  are 
saved.  «  .  .  In  any  question  with  them  he  is  a  wrong- 
doer. .  .  .  He  cannot  be  permitted  to  claim  either 
recompense  for  services  rendered,  or  indemnity  for 
losses  sustamed  by  him,  in  the  endeavour  to  rescue 
property  which  was  imperilled  by  his  own  tortious  act." 
Tlie  allegation  of  the  plaintiffs,  the  shipowners,  is 
that,  if  there  bad  been  inserted  in  the  bills  of  lading 
an  exception  as  to  negligence  of  the  master,  which 
usually  is  the  case,  there  wojild  then  as  between 
themselves  an<l  the  cargo  owners  have  been  no  negligence 
or  default  of  the  master,  for  this  would  then  have  been 
excepted.  Mr.  Carver,  for  the  defendants,  on  the  other 
band,  asserts  that  the  introduction  of  such  an  exception 
into  the  bills  of  lading  would  have  made  no  difference 
whatever,  for  he  says  that  general  average  is  not  the 
creature  of  contract.  In  this  I  agree,  for  the  foundation 
of  a  general  average  claim  is  ordinarily  not  that  of  con- 
tract, but  is  founded  upon  a  loss  which  arises  in  conse- 
quence of  extraordinary  sacrifices  made  or  expenses 
incurred  for  the  preservation  of  the  ship  and  cargo  in  the 
time  of  peril ,  and  which  must  be  borne  proportionately 
by  all  who  are  interested.  See  per  Mr.  Justice  Lawrence 
in  *«  Birkley  v.  Presgrave  "  (1  East,,  220,  at  p.  228). 
Lord  Esher,  in  **  Burton  v.  English  "  (12  Q.B.D.,  218,  at 
p.  220)  says  that  the  right  to  contribution  comes  **  from 
the  old  Rhodian  laws,  and  has  become  incorporated  into 
the  law  of  England  as  the  law  of  the  ocean.  It  is  not  as 
a  matter  of  contract,  but  in  consequence  of  a  common 
danger,  where  natural  jus  tic*  requires  that  all  should 
contribute  to  indemnify  for  the  loss  of  property  which  is 
ttacrificed  by  one  in  order  that  the  whole  may  be  saved." 
But,  although  general  average  is  not  the  creature  of  con- 
tract, that  does  not  settle  the  question  in  the  present  case, 
for  what  the  contract  of  carriage  is  becomes  an  important 
factor  when  considering,  not  whether  a  general  average 
claim  for  contribution  has  arisen,  but  in  considering, 
assuming  that  such  a  claim  has  arisen,  whether  it  can  be 
taken  away  by  the  cargo  owner  showing  that,  as  between 
him  and  the  shipowner,  the  latter,  to  aise  Lord  Watson's 
words,  has  been  a  wrongdoer.  To  create  the  shipowner  a 
wrongdoer  as  regards  the  cargo  owner  there  must  be  the 
breach  of  some  duty,  and,  if  by  agreement  between  the 
two  it  has  been  agreed  that  it  shall  be  no  breach  of  duty 
for  the  master  to  be  guilty  of  negligence,  in  other  words, 
that  as  between  the  two  the  negligence  of  the  master  shall 
be  always  excepted,  it  cannot  be  said  that  it  is  a  breach  of 
duty  towards  the  cargo  owner  for  the  master  to  be  guilty 
of  that  which  the  cargo  owner  and  shipowner  have  agreed 
shall  be  no  breach  of  duty  at  all.  This  appeal  raises 
the  quesUon  whether  '*  The  Oarron  Park  "  (15  P.D. ,  203), 
decided  by  Sir  James  Hannen  in  the  year  1890,  is  good 
law.  That  very  learned  Judge  says  : — *  *  The  claim  for 
contribution  as  general  average  cannot  be  maintained 
where  it  arises  out  of  any  negligence  for  which  the 
shipowner  is  responsible  ;  but  negligence  for  which  he  is 
not  responsible  is  as  foreign  to  bim  as  to  the  person  who 
has  suffered  by  it."  Having  cited  Lord  Watson's  judg- 
ment in  **  Strang,  Steel,  and  Co.  v.  Scott  and  Co.," 
Sir  James  Hannen  proceeds  : — **  Here  it  appears  to  me 
that  the  relation  of  the  goods  owner  to  the  shipowner 
has  been  altered  by  the  contract  that  the  shipowner  shall 
not  be  responsible  for  the  negligence  of  his  servants  in 
the  events  which  have  happened."     This  decision  of  Sir 


James  Hannen  has  been  acted  upon  in  practice  in  this 
country  ever  since  it  was  given,  and  we  are  asked  now 
to  overrule  it.  It  waa  expressly  approved  of  by  Mr. 
Justice  Barnes  in  '*  The  Mary  Olomas  "  ([1894]  P.,  108, 
at  p.  117),  and  my  brother  Mathew  does  not  doubt 
its  aocuracy  in  his  judgment  now  appealed  from  ;  and, 
in  my  opinion,  it  correctly  followed  out  the  deci8io& 
in  the  Privy  Council  delivered  by  Lord  Watson 
in  '*  Strang,  Steel,  and  Co.  t.  Seott  and  Co."  I 
believe  **  The  Carron  Park  *'  is  in  accord  with  the  law 
of  England  relating  to  general  average  in  this  coimtry. 
It  is  said  that  *'  The  Carron  Park  "  is  not  in  accord 
with  what  has  been  said  in  **  Schmidt  v.  Royal  Mail 
Steamship  Company  "  (45  L,J,,  Q.B.,  646)  and 
'' Crooks  V.  Allan  "  (5  Q.B.D.,  38)  cited  by  Lord 
Justice  Bowen  in  '*  BurtoB  v.  English  "  (12  Q.B.D.,  at 
p.  222)~viz.,  **  the  office  of  the  bill  of  lading  is  to 
provide  for  the  rights  and  liabilities  of  the  parties  in 
reference  to  the  contract  to  carry,  and  is  not  concerned 
with  liabilities  to  contribution  in  general  average.** 
When  read  it  will  be  seen  that  these  cases  do  not  deal 
with  the  qaestion  whether,  where  a 'general  average 
expenditure  has  been  incurred,  the  right  to  contribute 
thereto  can  be  taken  away  by  showing  that  the  party 
incurring  the  expenditure  was  a  wrongdoer  as  regards 
the  person  called  upon  to  contribute.  Whether  he  be 
such  a  wrongdoer  must,  as  it  seems  to  me,  depend  upop 
the  contract  which  existed  between  the  parties.  This  is 
not,  as  before  stated,  a  case  in  which  the  question  is 
whether  a  general  average  claim  has  arisen,  for  that  in 
this  case  is  not  disputed,  but  the  question  is  whether 
the  shipowner  has  been  a  wrongdoer  to  the  cargo  owner. 
The  shipowner  says  to  the  cargo  owner,  a  general 
average  loss  has  occurred  to  which  you  must  contribute, 
and  yon  cannot  show  that  I  have  been  guilty  of  negli- 
gence so  as  to  absolve  you  from  contributing  thereto, 
for  by  express  contract  between  us  negligence  is 
excepted.  That  the  contract  may  at  times  be  looked 
to  appears  from  what  Mr.  Justice  Willes  said  in 
**  Johnson  v.  Chapman  "  (19  C.B.,  N.S.,  563,  at  p. 
583),  when  the  question  arose  whether  the  owner  of  a 
deck  cargo  was  entitled  to  claim  general  average  in 
respect  of  such  cargo  jettisoned,  and  it  was  held  that 
he  was  ;  for,  said  Mr.  Jurtice  W'illes,  **  when  yqn 
have  established  that  it  is  a  deck  cargo  lawfully  there 
by  the  contract  of  the  parties,  it  becomes  subject  to 
the  rule  of  general  average."  Lord  Watson,  as  will  be 
seen,  deals  wi|h  the  effect  an  exception  as  to  negli- 
gence in  a  bill  of  lading  may  have  upon  a  general 
average  claim  in  **  Strang,  Steel,  and  Co.  v.  Seott  and 
Co."  In  the  present  case  it  is  clear  that  the  plaintiffs 
have  been  unable  to  obtain  a  general  average  contribo- 
tion  from  the  shippers  of  the  Government  stores  l^ 
reason  of  no  clause  excepting  negligence  having  been 
inserted  in  the  bills  of  lading,  and  in  my  judgment  the 
charterers  are  therefore  liable  to  the  plaintiffs  onder 
the  indemnity  clause  in  the  charter  now  sued  on,  hj 
reason  of  bills  of  lading  having  been  signed  'withont 
the  exception  of  negligence  being  contained  therein. 
As  to  the  second  point — viz.,  as  to  the  effect  of  the 
elapse  at  the  end  of  paragraph  22  of  the  charter-party,  I 
have  nothing  to  add  to  what  my  brother  Mathew  has 
said  thereon,  except  to  say  that  I  agree  with  him.  In 
my  judgment,  for  the  reasons  above,  the  appeal  must  be 
dismissed,  and  with  costs. 

Lord  Justice  Vaughan  Williams,  in  the  course  of 

an  elaborate   written   judgment,  in    which  he  dissented 

from  the  conclusion  arrived  at  by  the  other  members  of 

i   the  Court,  said  that  the  question    was  whether  it  was  a 

I   consequence  of  the  captain's   signing  the  bills  of  lading, 

I    which  in  fact  he  did  sign,  that  the  shipowners   had  lost 

a    right  of    general    average   contribution    which   they 

wonld  otherwise  liave  had  against  the  owners  of  part  of 

the  cargo  shipjjed.    The   peril    in    respect  of  which  the 
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expenses  were  iDCurred  by  the  ship  was  a  peril  incurred 
by  the  negligence  of  the  ofBcers  and  crew  of  the  ship. 
Now  it  was  clear  law  that  the  rule  of  contribution  had 
no  application  in  cases  where  the  danger  which  led  to 
the  sacrifice  was  brought  about  by  the  fault  of  the  per^n 
claiming  contribution, and  if  the  right  of  contribution  was 
thus  excluded  it  could  not  be  said  that  the  fact  that  the 
ship  could  make  no  claim  for  contribution  was  the  conse- 
quence of  the  eaptain  following  the  instructions  of  the 
charterers  and  signing  the  bills  of  lading,  and  the  case 
would  not  fall  within  the  scope  of  the  cnntract  of 
indemnity  in  this  charter-party.  In  such  circumstances, 
in  the  absence  of  some  special  contract,  the  right  to 
contribution  would  neyer  arise,  and  it  would  not  be 
true  to  say  that  the  exclusion  of  the  right  of  centribu- 
tion  was  due  to  anything  but  the  negligence  of  the 
shipowners'  servant.  But  it  was  said  that  if  the  bill  of 
lading  had  been  in  a  different  form  from  that  in  which 
it  in  fact  was,  and  had  contained,  as  undoubtedly  was 
very  usual,  an  exception  of  negligence  of  the  master 
and  crew,  the  right  to  contribution  would  have  arisen.' 
**  The  Carron  Park  "  (15  P.D.,  207)  was  relied  on  as 
an  authority  that  such  an  ^  exception  in  the  contract  of 
carriage  would  have  this  effect,  and  it  seemed  so  to 
decide.  His  Lordship  referred  to  **  The  Carron  Park," 
and  said  that  the  judgment  of  Lord  Watson  in  **  Strang, 
Steel,  and  Co.  ▼.  Scott  and  Co.''  did  not  justify  the 
decision  in  **  The  Carron  Park."  In  his  Lordship's 
opinion  that  decision  was  not  right  in  principle.  In 
his  opinion  the  exceptions  in  the  contract  of  carziage 
had  nothing  to  do  with  the  liability  of  the  shipowner 
under  the  law  of  general  average.  The  liability  to  con- 
tribute in  no  sense  resulted  from  the  contract  of 
carriage,  but  existed  wholly  independently  of  the  con- 
tract of  carriage,  by  virtue  of  the  equitable  doctrine  of 
the  Rhodian  law  which,  as  part  of  the  law  maritime, 
bad  been  incorporated  in  the  municipal  law  of  England. 
The  rule  of  the  Rhodian  law  excluding  the  person 
through  whose  fault  the  peril  arose  from  benefits  of 
general  average  contribution  was  based  upon  an  obliga- 
tion outside  the  contract  of  carriage.  The  shipowner 
■could  not  claim  contribution,  because  the  peril  had  been 
caused  by  his  fault,  and  the  fact  remained  that  it  was 
caused  by  his  fault  notwithstanding  the  fact  that  it 
might  be  a  form  of  the  charter-party  that  the  charterer 
should  relieve  bim  from  responsibility  so  far  as  related 
-to  the  contract  of  ckrriage  for  that  fault  of  which  he 
had  been  guilty.  In  his  judgment  the  only  way  in  which 
a  shipowner  could  be  placed  in  a  position  to  recover 
general  average  contribution  in  a  case  where  the  peril 
bad  arisen  frpm  the  negligence  of  the  roaster  or  crew 
was  a  case  where  the  master  and  crew  had  ceased,  by 
the  terms  of  the  charter-party  or  otherwise,  to  be  the 
servants  or  agents  of  the  shipowner.  In  his  opinion 
**  The  Carron  Park  "  was  wrongly  decided.  The  law  of 
general  average  contribution  could  not  be  applied  in 
favour  of  a  claimant  through  whose  fault,  whether 
personal  or  by  his  agents,  the  maritime  peril  was  in  fact 
brought  about.  Moreover,  even  if  by  special  contract 
the  right  of  contribution  could  be  enforced  against  a 
party  to  the  contract  by  the  other  party,  even  though 
liis  fault  or  negligence,  his  omission  or  his  act  of  com- 
mission, had  brought  about  the  peril,  he  did  not  think 
that  such  a  special  contract  was  to  be  found  in  the 
•exception  to  the  charter-party,  or  would  arise  from  the 
introduction  of  such  an  exception  into  the  bill  of  lading. 
In  his  opinion  the  judgment  of  Mr.  Justice  Mathew 
ought  to  be  reversed. 

LoBD  Justice  Rombb  read  a  judgment  agreeing 
with  the  conclusion  arrived  at  by  Lord  Justice  A.  L. 
Smith. 

[Solicitors— Thomas  Cooper  and  Co..  for  the  plain- 
-tiffs ;  Parker,  Garrett,  and  Holraan,  for  the  defen- 
•dants.] 
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Railway     Company — Agreement     between    two 
companies  to   pool  traflBc — Stipulation  not  to 
seek  any  new  line — ^Breach  not  entitling  other 
company  to  treat  agreement  at  an  end. 
Decision  of  North,  J.  (ante,  p.  119),  reversed. 


This  was  an  appeal  by  the  defendants  from  a  decision 
of  Mr.  Justice  North's  (reported  aiite,  p.  119).  The 
facts  are  fully  stated  in  the  jadgment  of  the  Court. 

Mr.  Baggallay,  Q.C.,  Mr.  E.  C.  Macnaghten, 
Q.C.,  and  Mr.  C.  H.  8argant  were  for  the  defendants. 
Mr.  Cripps,  Q.C.,  Mr.  Ernest  Moon,  Mr.  Harold 
Bompas,  and  Mr.  Q.  S.  Robertson  were  for  the  plain- 
tiffs. 

The  appeal  was  heard  on  July  3  and  4. 

The  Masteb  of  the  Rolls  delivered  the  judgment  of 
the  Court  allowing  the  appeal.  He  said,— This  is 
an  appeal  from  Mr.  Justice  North,  who  has  de- 
cided in  favoar  of  the  plaintiffs,  the  Rhymney  Rail- 
way Company,  in  an  action  whereby  the  plaintiffs  seek 
to  obtain  a  declaration  that  an  agreement  of  the  year 
1864  made  between  themselves  and  the  defendants,  the 
Brecon  and  Mertbyr  Tydvil  Junction  Railway  Company, 
should  be  treated  as  determined.  The  defendants,  by 
their  defence,  allege  that  the  agreement  is  still  binding 
and  ask  that  an  account  may  be  taken  under  one  of 
its  clauses.  The  facts  are  partially  stated  in  the 
judgment  of  Mr.  Justice  North,  but  it  will  be  necessary 
to  restate  them  in  some  detail  in  order  that  the  grounds 
of  our  judgment  may  be  clearly  understood.  Prior 
to  the  year  1864,  the  plaintiffs,  the  Rhymney  Railway 
Company,  were  in  possession  of  a  line  of  railway  running 
from  the  neighbourhood  of  Rhymney,  on  the  west 
side  of  the  Rhymney  Valley,  to  Caerphilly,  with  a 
branch  to  the  west  to  join  the  Taff  Vale  at  the 
Walnut  Tree  Junction.  The  defendants,  the  Brecon 
Company,  were  in  possession  of  a  line  of  railway  runiiing 
also  from  the  neighbourhood  of  Rhymney  down  the  east 
side  of  the  Rhymney  Valley  to  Newport  by  way  of  Machen 
with  a  branch  from  Machen  to  Caerphilly,  and  also  of  a 
line  running  northwards  from  a  point  called  Deri  through 
Dowlais  to  Brecon  and  Mertbyr.  The  plaintiff  company 
had  a  branch  from  Bargoed  to  join  the  defendant  com- 
pany's line  at  Deri.  This  was  substantially  the  position 
of  the  two  companies  in  the  year  1864.  In  the  Session 
of  that  year  both  companies  were  in  Parliament  desiring  to 
construct  certain  railways,and  particularly  a  railway  from 
Caerphilly  to  Cardiff  ;  the  Brecon  company  also  proposing 
to  construct  a  line  from  a  point  on  their  then  existing  line 
due  north  df  Caerphilly  to  Caerphilly.  Under  these 
circumstances  the  heads  of  the  agreement  of  1864  were 
made  out  and  confirmed  by  seotion  23  of  the  Rhymney 
Railway  Act,  1864.  The  main  provisions  of  that  agree- 
ment may  be  summarized  as  follows  -.-^-Clauses  1»  2,  8, 
and  4  contemplated  the  construction  of  Tarions  lines  by 
the  Brecon  and  Rhymney  Railway  Companies  respec- 
tively to  the  north  of  Rhymney,  and  a  line  from  a  point 
on  the  Brecon  Company's  line  to  Caerphilly.  None  of 
these  lines  have  been  constructed.  Clauses  5  and  6 
provided  that  the  defendants,  the  Brecon  Railway 
Company,  should  withdraw  their  scheme  for  constructing 
a  line  from  Caerphilly  to  Cardiff,  and  that  the 
plaintiffs  should  give  the  defendants  running  powers 
tor  through  traffic  from  the  terminus  of  the 
lefendants'  Caerphilly  branch  to  the  plaintiff  company's 
station  at  Adam-street «  Cardiff.  Certain  restrictions 
were   imposed   upon   the  user  of  these  running  powers. 

■Reported  by  H.  B.  Hemming.  Esq..  Burrister-at-Law. 
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By  Clause  7  an  alteration  was  made  in  the  position  of 
a  junction  between  the  defendants*  line  and  the  line  of 
the  plaintiffs,  and  the  defendants  were  given  running 
powers  over  the  substituted  junction  and  portion  of  the 
line  of  the  Rhymney  Company  to  Bargoed  to  a  point  to 
which  they  had  already  running  powers  communicating 
by  way  of  Deri  with  their  own  line.  By  Clause  10  the 
plaintiffs  gave  the  defendants  running  powers  over  their 
line  between  the  end  of  the  defendants'  Caerphilly 
branch  and  Walnut  Tree  Junction  subject  to  certain  re- 
strictions as  to  the  traffic  for  which  these  running 
powers  should  be  used.  Clause  11  was  in  the  following 
terms  : — '*  After  the  opening  of  the  Caerphilly  and 
Cardiff  line,  the  receipts  arising  from  the  traffic  carried 
on  between  the  New  Tredegar  works  and  Cardiff  shall  as 
between  New  Tredegar  and  Caerphilly  be  divided  in  equal 
proportions  between  the  two  companies  after  the  deduction 
of  SO  per  cent,  for  working  expenses,  the  mileage  pro- 
portion between  Caerphilly  and  Cardiff  to  belong 
exclusively  to  the  Rhymney  Company,  the  Brecon  Com- 
pany being  allowed  working  expenses  on  the  portion 
carried  by  them."  Clause  17,  on  which  the  plaintiffs 
found  their  claim,  is  as  follows  : — *  *  Except  as  herein 
mentioned  neither  company  shall  either  directly  or 
indirectly  seek  any  new  line  from  one  side  of  the  valley 
to  the  other  to  take  away  the  traffic  of  either  com- 
pany." In  pursuance  of  the  agreement  embodied  in 
the  heads  of  agreement  the  defendants  withdrew  their 
Bill  for  making  an  independent  line  from  Caerphilly  to 
Cardiff,  the  line  of  the  plaintiffs  was  constructed,  and 
the  new  junction  near  Bargoed  station  referred  to  in 
Clause  7  was  also  carried  out.  The  works  referred 
to  in  Clauses  1,  2,  and  4  were  never  constructed. 
At  the  time  of  the  making  of  this  agree- 
ment the  connexion  across  the  valley  between 
the  plaintiffs'  railway  and  the  New  Tredegar 
works  already  existed.  Both  parties  appear  to  have 
acted  on  the  agreement  down  to  the  year  1898,  when 
the  circumstances  giving  rise  to  this  action  arose.  Some 
further  communications  were  made  from  the  Rhymney 
line  on  the  western  side  of  the  valley  to  some  new 
collieries  opened  np  on  the  eastern,  but  it  was  agreed 
that  these  lines  crossing  the  valley  were  constructed 
independently  'by  landowners,  and  the  case  was  con- 
docted  throughout  on  the  basis  that  froin  1864  down  to 
1898  both  parties  had  abstained  from  any  breach  of  the 
agreement.  In  the  year  1896  the  Barry  Railway  Com- 
pany, which  hod  about  the  year  1885  established  docks 
and  connecting  railways  running  north  from  Barry,  a 
port  a  few  miles  to  the  westward  of  Cardiff,  obtained 
powers  to  construct  a  railway  to  join  the  line  of  the 
plaintiffs  at  fenrhos,  and  in  the  Session  of  1898  the 
Barry  Company  were  again  in  Parliament  pro- 
posing to  join  the  line  of  the  defendants  on 
the  easteru  side  of  the  valley  near  Bcdwas  with 
another  junction  from  the  new  projected  line  to  the  line 
of  the  Rhymney  Company  at  Aber.  The  Bill  was  intro- 
duced in  the  House  of  Commons,  but  prior  to  its  con- 
sideration before  a  Private  Bill  Committee  in  that 
House  the  heads  of  agreement  were  made  between  the 
defendants  and  the  Barry  Company  which  formed  the 
foundation  of  the  alleged  breach  by  the  defendants  in 
respect  of  which  the  plaintiffs  founded  their  right  to 
treat  the  agreement  of  1864  as  at  an  end.  These  heads 
of  agreement  were  dated  April  26,  1898.  Under  them 
the  defendants  agreed  to  withdraw  two  railways  which 
tkey  were  seeking  power  to  construct  for  the  purpose  of 
making  connexion  between  their  own  line  and  that 
of  the  plaintiffs  in  the  neighbourhood  of  Caer- 
philly, and  the  Barry  Company  granted  to  the  de- 
fendant company  rutming  powers  over  the  Barry  Com- 
pany's proposed  new  line  from  its  junction  with 
the  defendants'  railway  near  Bed  was  to  its  junction 
with  the  plaintiffs*  railway    nenr  Aber.     The    agreement 


contained  certain  terms  a«  to  how  the  traffic  to  Barry 
was  to  be  carried  which  are  not  material  fur  the  purpose 
of  the  present  question.  The  Barry  Company's  Bill, 
which  was  introduced  in  the  House  of  Cammons,  was 
opposed  in  committee  on  preamble  by  the  plaintiffs, 
their  opposition  being  founded  upon,  among  other 
grounds,  the  rights  which  they  had  obtained  under 
the  agreement  of  1864.  Upon  the  preamble  being 
declared  proved,  the  plaintiffs  did  not  appear  upon 
clauses  in  the  House  of  Commons.  The  Chairman 
of  the  Committee,  in  their  absence,  inserted  Clause  9 
of  the  Barry  Railway  Act,  1898,  apparently  for  the 
protection  of  the  plaintiffs.  The  terms  of  the  heads  of 
agreement  betwe^i  the  Brecon  and  the  Barry  Companies, 
dated  April  26,  were  made  known  to  the  plaintiffs  in  the 
course  of  the  passage  of  the  Barry  Company's  Bill 
through  the  Committee  of  the  House  of  Commons. 
Upon  the  Barry  Company's  Bill  being,  in  the  ordi- 
nary course,  referred  to  a  Cooomittee  of  the  House  of 
Lords,  the  plaintiffs  again  opposed  the  preamble,  and, 
upon  the  preamble  being  passed,  proposed  an  amend- 
ment to  CHause  9  of  the  Bill  which  weuld  have  enlarged 
its  scope  so  as  to  have  brought  within  it!<  protective 
provisions  traffic  from  other  places  besides  the  New 
Tredegar  Works.  We  have  referred  to  these  proceed- 
ings in  Parliament  because  they  were  made  the  ground 
of  a  contention  raised  by  the  defendants  that  the 
plaintiffs  had  so  acted  as  to  preclude  them  from  now  say- 
ing that  they  could  treat  the  agreement  as  determined.  In 
the  month  of  July,  1898,  the  plaintiff  comiiany  informed 
the  defendant  company  that  they  considered  that  the 
agreement  of  1864  had  been  broken,  and  would  be 
treated  by  them  as  determined,  and  in  November  of  the 
same  year  they  gave  formal  notice  in  writing  to  the 
defendant  company  determining  the  said  agreement. 
Upon  the  case  coming  before  Mr.  Justice  North,  he 
held  that  the  action  of  the  defendants  in  connexion  with 
the  proposed  new  line  of  the  Barry  Company  in  the 
Session  of  1898  was  not  only  a  breach  of  Article  17,  but 
was  sach  a  breach  as  entitled  the  plaintiffs  to  treat  the 
agreement  thenceforward  as  at  an  end.  Before  con- 
sidering the  main  questions  which  arise  in  the- 
action  it  would  be  well  to  dispose  of  the  pre- 
liminary point  which  was  raised  by  the  defen- 
dants— viz.,  that  the  action  of  the  plaintiffs  during 
the  passage  of  the  Barry  Company's  Bill  through  Parlia- 
ment was  such  as  to  preclude  them  from  treating  the 
agreement  as  determined.  We  are  clear!}'  of  opinion  that 
nothing  was  done  by  the  plaintiff  company  to  prevent 
them  from  raising  the  case  which  they  brought  before 
Mr.  Justice  North.  The  action  which  they  took  in 
Parliament  was  action  against  the  Barry  Company  in 
order  to  protect  their  rights,  and,  on  failing  to  obtain 
such  protection  as  they  considered  sufficient,  they  were, 
in  our  opinion,  clearly  entitled  to  resort  to  any  further 
remedies  which  were  open  to  them  as  bt-tweeu  them- 
selves and  the  defendants.  The  main  questions,  how- 
ever, which  arise  for  decision  are  the  following.  It  is 
contended  on  behalf  of  the  defendants  that  their  action 
in  the  year  1898  did  not  constitute  a  breach  of  the  17th 
clause  of  the  agreement  of  1864  ;  and  secondly, that,even 
if  it  was  a  breach,  it  was  not  such  a  breach  as  entitled 
the  plaintiff  company  wholly  to  determine  and  put  an 
end  to  their  obligations  under  the  agreement.  Mr. 
Justice  North  has  found  that  the  action  of  the  defendant 
company  did  amount  to  a  breach  of  Clause  17  of  the 
agreement, and  in  this  judgment  he  was,  in  our  opinion, 
right.  It  was  contended  on  behalf  of  the  defendants, 
in  suppoi-t  of  their  argument  on  this  point,  that  the 
agreement  of  1864  was  intended  to  be  an  agreement 
whereby  the  traffic  on  the  east  side  of  the  valley  was  to 
be  treated  as  triiSic  of  the  defendants,  and  the  traffic  on 
the  west  side  as  traffic  of  the  plaintiffs.  To  a  certain 
extent    this     may    lie    the     result     of    Clause     17  of 
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-the  agreement,  bat  we  are  clearly  of  opinion 
that  among  the  traffic^  which  was  intended  to  be 
protected  in  the  interests  of  the  plaintiffs  was  the 
already  existing  traffic  from  the  new  Tredegar  pits  to 
Cardiff  by  way  of  the  plaintiffs'  line,  and  that  a  scheme 
which  proposed  to  take  that  traffic  and  divert  it  from 
Cardiff  to  another  competing  port  by  means  of  a  line 
from  one  side  of  the  valley  to  the  other  would  be  a  new 
line  to  take  away  the  traffie  of  the  plaintiff  company. 
There  remains  the  question  whether  the  breach  of 
the  agreement  by  the  Brecon  Company  is  such  as 
entitles  the  Rhymney  Company  to  treat  the  agree- 
ment as  at  an  end,  or  whethe*  their  remedy 
is  one  for  damages  only.  After  the  best  consideration 
we  can  give  to  the  matter,  we. are  of  opinion  that  the 
breach  was  not  one  entitling  the  plaintiffs  to  determine 
the  agreement,  but  that  they  must  seek  their  remedy  in 
damages.  It  will  be  well  to  consider  in  the  first 
instance  what  conduct  on  the  part  of  one  party  to  a 
contract  justifies  the  other  party  in  treating  it  as  at  an 
end.  If  there  is  a  distinct  refusal  by  one  party  to  be 
bound  by  the  terms  of  a  contract  in  the  future,  the 
other  party  may,  in  our  opinion,  treat  the  contract  as 
at  an  end.  See  **  Withers  v.  Reynolds  "  (2  B 
and  Ad,,  882)  ;  *•  Hochster  v.  De  La  Tour  " 
(2  E.  and  B.,  678).  See  the  judgment  of  Lord 
Kackbui-n  in  the  "  Mersey  Steel  and  Iron  Com- 
pany ▼.  Naylor  *'  (at  page  442  of  9  App.  Cas). 
Short  of  such  refusal,  we  think  the  true  principle  to  be 
deduced  from  all  the  cases  is  that  you  must  ascertain 
whether  the  action  of  the  party  who  is  breaking  the 
contract  is  such  that  the  other  party  is  entitled  to  con- 
clude that  the  party  breaking  tho  contract  no  longer 
intends  to  be  bomid  by  its  provisions.  This  part  of  the 
rule  was  laid  down  by  Lord  Blackburn  in  the  same 
judgment  (9  App.  Cas.,  443),  where  he  says  the  rule 
^f  law  is  that  where  there  is  a  contract  between  two 
parties,  each  side  having  to  do  iomething,  if  you  see 
that  the  failure  to  perform  one  part  of  it  goes  to  the 
root  of  the  contract,  goes  to  the  foundation  of  the 
whole,  it  is  a  good  defence  to  say,  **  I  am  not  going  to 
perform  my  part  of  it  when  that  which  is  the  root  of 
-the  whole  and  the-  substantial  consideration  for  my 
performance  is  defeated  by  your  misconduct."  It 
was  contended  by  Mr.  Cripps,  on  behalf  of  the 
plaintiffs,  that,  however  little  remained  to  be  performed 
by  the  defendants,  if  it  was  to  be  gathered 
from  the  facts  tlat  they  did  not  intend  to 
fulfil  their  obligations  to  perform  that  part  the 
plaintiff  company  were  justified  in  treating  the  agree- 
ment as  wholly  determined.  We  think  this  goes 
too  far.  The  result  would  be  that,  although  all  the 
main  provisions  of  an  agreement  might  have  been  per- 
formed, however  trivial  the  breach  was,  the  person 
complaining  of  the  breach  could  treat  it  as  going  to  the 
root  of  the  contract.  That  this  is  not  the  true  view 
of  the  law  is,  we  think,  to  be  deduced  from 
anotbe^  passage  in  the  same  judgment  of  Lord 
Blackburn,  at  p.  444,  in  which  he  says  : — **  I 
repeatedly  asked  Mr.  Cohen  whether  or  not  he  could 
find  any  autliority  which  justified  him  in  saying  that 
every  breach  of  a  contract,  or  even  a  breach  which 
involved  in  it  the  non-payment  of  money  which  'there 
was  an  obligation  to  pay,  must  be  considered  to  go  to 
the  root  of  the  contract,  and  he  produced  no  such 
authority.  Hiere  are  many  cases  in  which  the  breach 
may  do  so  ;  it  depends  upon  the  construction  of  the 
contract."  The  same  view  of  the  law  was  expressed 
by  this  Court  in  the  case  of  '*  Johnstone  v. 
Milling '' (16  Q.B.D.,  460).  That  was  a  case  of  the 
breach  of  one  of  the  covenants  of  a  lease,  and  in  dealing 
with  the  principle  to  which  we  ha^e  referred  Lord 
Justice  Cotton  taid,  at  page  471  :—**  It  must  be  taken, 
-therefore,  that  the  law  is  that  when  one  party  has  done 


an  act  which  amounts  to  a  wrongful  renunciation  of  the 
contract,  and  the  other  has  acted  upon  it  as  sueh,  there 
is  a  cause  of  action  in  respect  thereof,  bol, 
when  the  other  has  not  done  so,  then  both  the 
parties,  as  well  he  who  has  attempted  to  re- 
nounce the  contract  as  he  who  asserts  its  existence, 
are  entitled  to  the  benefit  of  its  provisions.  The  Divi- 
sional Court  in  the  present  case  treated  the  statements 
made  by  the  plaintiff  as  a  renunciation  of  the  contract 
within  the  doctrine  I  have  mentioned.  I  oannot  say  I 
think  they  were  right  in  so  doing.  But,  assuming  that 
they  were,  I  can  find  no  case  which  shows  that  the 
doctrine  in  question  applies  to  the  renunciation  of  one 
particular  covenant  or  stipulation  in  a  contract  such 
as  a  lease,  which  contains  many.  And  as  at  present 
advised  I  am  not  favourably  impressed  with  the  view 
that  the  doctrine  would  apply  to  the  case  of  a  lease 
where  the  tenant  cannot,  in  consequence  of  the  refusal 
by  the  landlord  to  perform  a  particular  covenant,  put 
an  end  to*the  entire  contract.  But,  however  that  may 
be,  we  have  first  to  arrive  at  the  conclusioo 
that  there  was  a  renunciation  of  the  contract." 
It  remains  to  apply  these  rules  of  law  to  the  facts  in 
the  present  case.  It  is  not  contended  that  there  was  an 
expi*es8  refusal  by  the  defendants  to  be  bound  by  the 
provisions  of  the  agreement.  What  is  said  is  that  their 
conduct  amounts  to  a  breach  of  Clause  17  entitling  the 
plaintiffs  to  determine  the  contract*  Now  to  apply  the 
text  laid  down  by  Lord  Blackburn  it  cannot  be  said 
that  any  breach  of  Clause  17  goes  to  the  root  of  the 
whole  agreement  and  defeats  the  substantial  considera- 
tion for  it.  In  our  opinion  the  main  object  of  the 
agreement  of  1864,  so  far  as  the  plaintiffs  were  con- 
cerned, was  to  get  rid  of  the  defendants'  proposed  com- 
peting line  from  Caerphilly  to  Cardiff,  which  by  Clause  5 
the  defendants  undertook  to  withdraw,  and  in  considera- 
tion of  which  withdrawal  the  defendants  obtained  run- 
ning powers  both  'to  Cardiff  and  to  Walnut  Tree  Junction. 
A  further  provision,  not  in  our  opinion  unimportant, 
was  t>he  grant  of  running  powers  to  the  Brecon 
Company  under  Clause  7.  We  think  this  view 
is  further  supported  by  the  provisions  of  Article 
11.  If  the  defendants  had  obtained  their  own  route 
from  Caerphilly  to  Cardiff  traffic  might  have  been 
carried  from  the  New  Tredegar  works  to  Cardiff  wholly 
on  the  line  of  the  defendants,  in  which  event  they 
would  have  secured  the  whole  of  the  rate  for  themselves. 
The  agreement  provides  that  although  such  traffic  will 
be  carried  to  Cardiff  entirely  by  the  plaintiffs  and 
never  touch  the  defendant  company's  line  at  all,  the 
defendants  are  to  share  in  the  receipts  (after  deducting 
working  expenses)  due  to  the  portion  of  the  transit  from 
the  New  Tredegar  pits  to  Caerphilly.  In  our  opinion  the 
provisions  of  the  agreement  show  clearly  that  Clause  11 
was  part  of  the  consideration  paid  by  the  plaintiffs  for  the 
abandonment  by  the  defendants  of  their  independent  route 
from  Caerphilly  to  Cardiff.  If  we  could  have  found  on 
the  construction  of  the  agreement  that  Clauses  11  and  17 
depended  the  one  upon  the  other — ^that  is  to  say,  that  the 
consideration  for  Clause  17  was  the  granting  of  the  share 
of  the  receipts  under  Clause  ll^we  should  have  been 
prepared  to  hold  that  a  breach  by  the  defendants  of 
their  obligation  under  Clause  17  justified  the  plaintiffs 
in  refusing  to  fulfil  their  obligation  under  Clause  11. 
But  looking  at  the  whole  agreement  and  its  main  pro- 
visions we  think  it  would  be  wrong  to  hold  that 
Clauses  11  and  17  are  so  mutually  dependent,  and, 
therefore,  that  the  plaintiffs  are  justified  in  withholding 
payment  under  Clause  11  simply  on  the  ground  that 
there  has  been  a  breach  of  Clause  17.  We  may  point 
out  that  the  consequences  of  holding  the  agreement  at 
an  end  might  be  very  serious.  Hie  defendants'  running 
powers  from  Caerphilly  to  Cardiff  and  Walnut  T>ee 
Junction    would    be    gone,    and    although   it   is   said 
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that  they  hare  not  hitherto  been  largely  used, 
atill  they  may  be  of  great  value  :  but,  in  addition, 
the  running  powers  over  the  portion  of  the  plaintiffs' 
substituted  line  south  of  Bargoed  Station  would  also  be 
gone,  and  this  forms  part  of  the  route  of  the  Brecon 
Company  to  their  own  line  north  of  Deri.  For  the 
above  reasons  wo  are  of  opinion  that  the  decision  of  Mr. 
Justice  North,  holding  that  the  plaintiffs  were  right  in 
putting  an  end  to  the  agreement,caDnot  be  supported, and 
that  the  defendants  are  entitled  to  have  a  declaration 
that  Clause  11  is  binding  on  the  plaintiffs,  and  to  have 
an  account  taken  thereunder.  A  subordinate  question 
was  raised  as  to  interest,  which  has  not  been  argued 
before  us,  and  if  any  difference  arises  it  should,  we 
think,  be  raised  on  the  taking  of  the  account.  The 
plaintiffs  are  entitled  to  a  declaration  that  the  action  of 
the  defendant  company  did  constitute  a  breach  of  the 
agreement,  but  until  the  line  of  the  Brecon  Company  is 
opened  they  would  not  be  entitled  to  recover  any 
damages  in  respect  of  that  breach.  Each  party  to  iwy 
their  own  costs  in  the  Court  below,  but  the  defendants 
are  entitled  to  the  costs  of  this  appeal. 
[Solicitors— Beale  and  Co.  ;  Bompas  and  Co.] 


Courc  of  Appeal  (A.  L.  Smith,  Yanghan  > 
Williams,  and  Romer,  L.J  J.)         i 


1900. 
July  20. 

BOSTOCK    V.  THE    RAMSEY  UBBAN  DISTRICT    COUNCIL.* 

Practice — Costs — Public  Authorities   Protection 
Act,  1893. 
Decision  of  Lord  Hussell  of  Killowen,  C.J. 
{antef   p.   96),  affirmed. 


This  was  an  appeal  from  a  decision  of  the  Lord  Chief 
Justice's  OQ  a  question  as  to  costs,  argued  after  the  trial 
of  an  action.  The  action  was  one  of  malicious  prose- 
cution. The  plaintiff  was  the  principal  proprietor 
of  a  travelling  circus.  The  defendants  were  the 
Urban  District  Council  of  Ramsey.  The  plaintiff's  circus 
visited  the  town  of  Ramsey,  and  the  plaintiff's  repre- 
sentative placed  his  wagons  or  vehicles  in  a  particular 
part  of  a  public  thoroughfare  where,  in  the  opinion  of 
the  looal  authority,  they  constituted  an  obstruction  of 
the  highway.  The  (defendants  preferred  an  indictment 
against  the  plaintiff  at  the  assises  for  obstructing  the 
highway,  but  Mr.  Justioe  Wills  was  of  opinion  that  there 
was  no  evidence  on  which  he  could  properly  be  indicted, 
and  the  jury  returned  a  verdict  of  '*  Not  guilty." 
The  plaintiff  then  brought  this  action  for  malicious 
prosecution.  At  the  trial  the  Lord  Chief  Justice  was  of 
opinion  that  the  plaintiff  had  not  made  out  that  there 
was  an  absence  of  leasonable  and  probable  cause  on  the 
part  of  the  defendants,  and  he,  held  that  there  was  no 
evidence  of  malice,  and  he  therefore  directed  judgment 
to  be  entered  for  the  defendants  (see  ante,  p. 
18).  Subsequently,  the  Lord  Chief  Justice,  after 
hearing  argument  on  the  question  whether  he  should 
deprive  the  successful  defendants  of  their  costs, 
came  to  the  conclusion  that  the  defendants  had  acted 
unreasonably  in  instituting  the  prosecution,  and  that 
that  constituted  good  cause  for  depriving  them  ef  costs  ; 
and,  secondly,  that  he  had  a  discretion  to  deprive  them 
of  costs  notwithstanding  section  1  (6)  of  the  Public 
Authorities  Protection  Act,  1893,  which  provides 
.that  where  in  an  action  against  a  public  authority  a 
judgment  is  obtained  by  the  defendant,  it  shall  carry 
costs  to  be  taxed  as  between  solicitor  and  etient.  He 
accordingly  ordered  that  the  judgment  should  stand  for 
the  defendants  without  costs  (ste  anUy  p.  96).  From 
this  decision  the  defendants  appealed. 

'Reported  by  F.  G.  ROcker.  Esq.,  Barrister-at-Law. 


Mr.  Lawson  Walton,  Q.C.,  and  Dr.  J.  W.  Cooper 
appeared  for  the  defendants  ;  Mr.  Blake  Odgers,  Q.C., 
and  Blr.  P.  Roee-Innes  tor  the  plaintiff. 

The  CouBT  dismissed  the  appeal. 

Lord  Justice  A.  L.  Smith  said  that  in  his  opinion 
the  facts  showed  that  the  indictment  which  the  de- 
fendants had  preferred  against  the  plaintiff  was  an 
oppressive  and  puerile  indictment.  When  the  case  came 
before  Mr.  Justice  Wills  that  learned  'Judge  held  that 
there  was  no  evidence  on  which  the  plaintiff  could 
properly  be  convicted,  and  in  his  opinion  no  reason- 
able jury  would  have  convicted  the  plaintiff  under  the 
circumstances.  The  plaintiff  then  brought  this  actios 
for  malicious  prosecution,  and  the  Lord  Chief  Justice, 
after  carefully  considering  the  matter,  came  to  the  con- 
clusion that  the  plaintiff  had  failed  to  give  any  evidence 
of  malice  on  the  part  of  the  defendants,  and  he  also 
held  that  the  plaintiff  had  not  proved  an  absence  of 
reasonable  and  probable  cause  for  instituting  the 
prosecution  ;  he  accordingly  gave  judgment  for  the 
defendants.  But  it  was  obrious  that  the  Lord 
Chief  Justice  took  the  same  view  of  the  pro- 
secution as  he  himself  had  just  expressed,  and  he 
deprived  the  defendants  of  their  costs  of  the  action. 
Apparently,  he  felt  himself  bound  to  deprive  them  of 
costs,  and  on  this  ground,  that  they  had  by  their  con- 
duct induced  the  plaintiff  to  believe  that  i;here  was  malice 
on  their  part  and  that  there  was  an  absence  of  reason&ble 
and  probable  cause.  On  this  two  questions  arose.  The 
first  was  whether  there  wasaay  evidence  of*  good  cause  " 
for  depriving  the  defendants  of  costs  within  the  meaning 
of  Order  65,  Rule  l,of  the  Rules  of  the  Supreme  Court » 
which  provides  that  where  any  action  is  tried  with  a 
jury  **  the  costs  shall  follow  the  event,  unless  the 
Judge  by  whom  such  action  is  tried,  or  the  Court,  shall 
for  good  cause  otherwise  order."  It  had  been  held  in 
**  Jones  V.  Curling  ''  (13  Q.B.D.,  262)  and  other  eases 
that  if  there  was  any  evidence  of  good  cause, 
then  it  was  for  the  Judge  at  the  trial  to 
exercise  his  discretion,  and  there  was  no  appeal  to  this 
Court  from  the  exercise  of  the  Judge's  discretion,  and 
that  the  only  jurisdiction  of  this  Court  in  the  matter 
was  to  consider  whether  there  was  any  evidence  of  good 
cause.  In  his  opinion,  the  point  was  whether 
there  'was  any  eridence  that  the  conduct  of  the 
defendants  in  instituting  the  prosecution  under 
the  circumstances  was  such  as  to  give  rise  to 
the  plaintiff's  believing  that  he  would  succeed  in  an 
action  for  malicious  prosecution  if  he  brought  one.  Of 
course  conduct  having  nothing  whatever  to  do  with  the 
action  could  not  constitute  '*  good  cause."  But  it  had 
beeu  decided  in  this  Court  in  **  Harnett  v.  Vise  " 
(5  Ex.  D.,  307)  that  the  question  was  not  confined  to 
the  conduct  of  the  iNirties  in  the  litigation  itself. 
He  thought  that  there  was  evidence  in  this  case 
that  the  conduct  of  the  defendants  was  such 
as  to  lead  the  plaintiff  to  think  that  he  had  a  good  cause 
of  action  against  them.  The  second  question  was 
as  to  the  true  con.struction  of  section  1  (b)  of  the  Publio 
Authorities  Protection  Act,  1893.  It  seemed  to  him 
to  be  clear  that  the  meaning  of  that  section  was  that 
where  in  an  action  against  a  public  authority  a  judgment 
was  obtained  by  the  defendants  it  should  carry  costs  as 
between  solicitor  and  client  in  cases  in  which  the 
defendants  were  entitled  to  costs.  It  could  not 
mean  that  however  oppressive  and  unreasonable 
they  had  been,  and  no  matter  whether  they  were  entitled 
to  costs  or  not, they  should  nevertheless  have  their  costs 
as  between  solicitor  and  client.  He  thought  that  the 
judgment  of  the  Lord  Chief  Justice  was  right,  and  that 
the  appeal  must  be  dismissed. 

LoBD  Justice  Vaxtohan  Williams  and  Lobd 
Justice  Romeb  delivered  judgments  to  the  same 
effect. 
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Court  of  Appeal  (A.  L.  Smith,  Yaughan  1 
Williams,  and  Homer,  L.JJ.)  j 


1900. 
July  21. 


TIMMINS  V.  THE  LEEDS  PORGE  COMP-\NY  (LIMITED).* 

!Mastep  and  Servant — Master's  liability  to  ser- 
vant— Workmen's  Compensation   Act, 
**  Accident,"  what  is. 


1897- 


This  was  an  appeal  from  the  decision  of  Jadge 
Greenhow,  sitting  at  the  Leeds  County  Court,  under  the 
Workmen's  Compensation  Act,  1897.  The  applicant  for 
compensation  was  a  labourer  in  the  employment  of  the 
Leeds  Forge  Company.  The  question  was  whether  the 
injury  to  the  workman  was  caused  by  an  "  accident." 
The  appeal  first  came  before  the  Court  on  February  3 
last,  when  it  was  remitted  to  the  County  Court  Judge  to 
find  the  exact  circumstances  in  which  the  injury 
occurred.  The  case  now  came  on  again.  The  evidence 
was  shortly  as  follows  : — The  applicant's  duty  was  to 
lift  planks  of  timber.  On  January  26,  1899,  he  was 
engaged  in  shifting  timber  from  one  heap  in  the  yard  to 
another  heap.  He  had  been  moving  the  timber  the  day 
before,  and  had  no  difficulty  in  moving  it  tUen.  The 
timber  consisted  of  pine  deals  14ft.  long,  llin.  wide,  and 
Sin.  thick.  On  January  26  the  planks  were  all  frozen 
together,  there  having  been  a  frost  during  the  night. 
The  applicant  began  work  at  11  a.m.  and  had  a  difficulty 
in  moving  the  planks  from  the  beginning.  At  about 
4  15  p.m.  he  bent  down  to  lift  a  plank  which  was  fast  to 
some  others  with  the  frust,  when  he  fell  down  in  ])ain. 
The  lower  planks  in  the  heap  were  more  firmly  fastened 
together  on  account  of  the  rain  and  frost.  He  never 
had  any  difficulty  before  that  occasion.  'Vhe  applicant 
was  ruptured  in  consequence,  and  was  injured.  The 
County  Court  Judge  found  the  above  evidence  to  be  true. 
It  appeared  that  the  applicant  had  been  previously 
ruptured,  but  the  County  Court  Judge  found  upon  the 
evidence  that  he  was  practically  cured  of  the  old 
rupture,  and  was  as  good  a  man  as  he  was  before  it, 
and  was  entitled  to  the  same  remedy  as  if  this  had  been  a 
rupture  for  the  first  time.  The  Judge  also  foimd  that  the 
rupture  was,  in  fact,  caused  by  the  lifting  of  the  timber 
and  not  by  some  other  cause,  and  that  it  was,  under  all 
the  circumstances  of  the  case,  an  injury  by  accident 
arising  out  of  and  in  the  course  of  the  employment,  and 
that  the  employers  were  liable  to  pay  compensation. 
He  accordingly  made  an  award  in  favour  of  the  appli- 
cant. 

Mr.  Baibstow  (Mr.  Cripps,  Q.C.,  with  bim),  for  the 
employers,  contended  that  there  was  no  ^ "  accident  " 
in  this  case.  There  was  nothing  fortuitous  or  un- 
expected. The  workman  knew  that  the  planks  were 
frozen-together,  as  he  had  been  working  from  11  a.m.  to 
4  15  p^m.,  when  the  accident  happened.  The  work  was 
the  man's  ordinary  work  which  was  rbndered  heavier  than 
usual  by  the  frost.  He  referred  to  "  Hensey  v.  White  " 
{ante,  p.  64  ;    [1900J 1  Q.B.,  481). 

Mr.  Tindal  Atkinson,  Q.C.,  and  Mr.  Compston,  for  the 
applicant.,  were  not  called  upon. 
The  CoCRT  dismissed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  that  the  facts  shortly 
were  that  the  workman  was  engaged  in  moving  piles  of 
timber.  Therd  had  been  rain  and  frost  the  night  before, 
and  in  consequence  t^e  planks  got  frozen  together. 
'Hie  man  found  that  he  was  able  to  move  the  timber. 
As  be  (the  Lord  Justice)  read  the  evidence,  the  lower 
down  the  workman  got  in  the  stack  of  timber  the  harder 
the  planks  stuck  together,  owing  to  the  rain  and  frost, 
and  this  was  unknown  to  the  workman.  Accordingly 
when  the   workman  tried  to  lift  one  of  the  lower  planks 

*R€ported  by  W.  F.  Barry.  Esq..  Barrster-at-Law. 


he  ruptured  himself,  owing  to  the  difficulty  of  lifting  it, 
on  account  of  its  being  frozen  fast  to  the  other  planks. 
It  was  said  that  there  was  nothing  fortuitous  or  an> 
expected  in  the  case.  In  his  opinion,  there  was  evidence 
upon  which  the  County  Court  Judge  could  find  that  the 
injury  was  caused  by  something  fortuitous  and  un- 
expected by  reason  of  the  planks  sticking  together.  The 
appeal,  therefore,  failed. 

LoBD  Justice  Vaughak  Williams  and  Lobd 
Justice  Romeb  concurred. 

[Solicitors—Leslie  Field,  for  Day  and  Yewdall,  Leeds, 
for  the  appellants  ;  Scott,  Lawson,  and  Parker,  for  A. 
Willey,  Leeds,  for  the  respondent.] 


Court  of  Appeal  (Lord  Alverstone,  M.R.,  ) 
Rigby  and  Collins,  L.JJ.)  .1 


1900. 
July  23. 


IN" be  jolly— gathbbcole  v.  nobfolk.* 

Will — Hotchpot  clause — Rent  owing — ^Real   Pro» 
perty  Limitation  Act,  1874,  sec.  1. 
Decision  of  North,  J.   ([1900]   1  Ch.,  292),   re- 
versed. 


This  was  an  appeal  against  the  decision  of  Mr.  Justice 
North  which  was  reported  in  The  Times  of  December  15 
last.     The  appeal  was  heard  last  week. 

Mr.  Vernon  Smith,  Q.C. ,  and  Mr.  Poyser  were  for 
the  appellant  ;  Mr.  Rolt  was  for  ih§  daughter  of  the 
testatrix  ;  Mr.  H.  Terrell,  Q.C,  and  3^Ir.  T.  B.  Napiet 
were  for  the  trustees  of  the  will. 

The  CoUBT  allowed  the  appeal.  The  facts  are  stated 
in  the  judgment  of  the  Master  of  the  Rolls. 

The  Masteb  ef  the  Rolls  said,— The  question  is 
whether  the  trustees  of  the  will  of  Anne  Jolly,  who 
made  a  will  in  the  year  1891  and  died  in  December, 
1893,  are  entitled,  in  dividing  her  property  between  her 
four  children,  to  deduct  from  the  share  of  the  son  R.  T. 
Jolly  any  amount  in  respect  of  rent  due  for  a  farm 
occupied  by  him  since  1868.  In  1868  the  testatrix  let 
the  farm  to  her  son  at  a  rental  of  £80  a  year.  He  paid 
the  rent  due  up  to  the  year  1881,  and  made  no  payment 
after  that  time.  By  her  will  made  in  1891  Anne  Jolly 
gave  her  property  in  trust  for  her  four  children,  and 
declared  (among  other  things)  that  all  moneys  owing  to 
her  at  her  death  by  any  of  her  children  for  rent  or 
otherwise  should  be  brought  into  hotchpot,  and  that  no 
child  should  be  entitled  to  receive  any  share  until  such 
moneys  so  owing  to  the  testatrix  had  been  paid  to  her 
executors.  Mr.  Justice  North  has  decided  that  the 
executors  should  deduct  from  the  share  of  R.  T.  Jolly 
12  years'  rent  of  the  farm  for  the  period  1881  to  1893. 
I  am  unable  to  adopt  this  view.  In  the  year  1893  R,  T. 
Jolly  obtained,  by  virtue  of  the  Real  Property  Limita- 
tion Act,  1874,  section  1,  an  absolute  title  to  the  pro- 
perty. It  is,  I  think,  inconsistent  with  his  right  so 
acquired  that  the  rent  which  he  ought  to  have  paid 
should  be  deemed  to  be  still  owing.  The  effect  of  the 
Limitation  Acts  of  1833  and  1874  is,  in  my  opinion, 
that,  after  the  expiration  of  the  statutory  period  of  20 
and  12  years  respectively,  all  rights  which  the  reversioner 
would  have  had  in  respect  of  the  land  have  come  to  an 
end,  and  I  do  not  think  that  it  would  be  consistent  with 
that  position  that  rent,  the  non-payment  of  which  has 
given  the  occupier  a  title  to  the  land,  should  still  be 
deemed  to  be  owing.  I  am  therefore  of  opinion  that  this 
appeal  should  be  allowed,  and  that  the  trustees  are  not 
entitled  to  deduct  anything  m  respect  of  the  arrears  of 
rent. 


•R€port€d  by  W.  L.  Cabell,  Esq.,  Barrister-at-Law. 
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LoBD  Justice   Riobt  and   Lord   Jitstick  Collins 
gave  jadgment  to  the  same  effect. 

[Solicitors— Morris  and  Bristow  ;  Field,  Roscoe,    and 
Co.] 


I    Court  of  Appeal  (Lord  Alverstone,  M . R . ,  > 
Rigby  and  Collins,  L.  JJ. )  j 


1900. 
July  23. 


THE  VALENTINE  MEAT  JCICE  COMPANF  V.  THE 
VALENTINE  BXTEACT  COMPANY.* 

Trade  Name — Imitation — Using  own  name — Pass- 
ing off  goods  as  another's. 

Decision  of  Stirling,  J.  {ante,  p.  33),   reversed 
and  injanction  granted.  ^ 


This  was  ada  appeal  against  the  decision  of  Mr.  JuJttice 
Stirling  which  is  reported  ante,  p.  33.  The  plain- 
tiffs, who  are  an  American  company  and  pro- 
prietors and  manafactnrers  of  the  well-known  extract 
called  *'  Valentine's  Meat  Juice,"  sought  by  this  action 
an  injanction  to  restrain  the  defendant  company  from 
carrying  on  business  as  manufacturers  or  vendors  of  any 
preparation  of  extract  of  meat  br  meat  juice  under  any 
name  or  title  of  which  the  name  '*  Valentine  "  or 
**  Valentine's  **  formed  part,  and  to  restrain  the 
defendant  C.  R.  Valentine  from  carrying  on  any  such 
business  under  any  such  name  or  title  without  clearly 
distinguuhing  that  business  from  the  business  of  the 
plaintiffs. 

Hie  business  of  the  plaintiffs  was  originally  founded 
in  1871  by  RJr.  Mann  T.  Valentine,  who  had  discovered 
a  mode  of  preparing  meat  juice,  and  the  business  has 
always  consisted  and  still  consists  entirely  in  the 
manufacture  and  sale  of  that  preparation.  In  1892,  on 
the  death  of  the  founder,  the  business  passed  into  the 
hands  of  the  plaintiffs  ..They  have  no  depot  and  employ 
no  agent  in  England,  although  they  make  annual  con- 
signments to  a  few  firms  in  this  country  to  the  extent 
of  upwards  of  a  quarter  of  a  million  bottles  of  their 
meat  juice.  Their  preparation  is  mainly,  but  not  exclu- 
sively, used  by  sick  people  and  invalid^.  It  is  a  liquid, 
and  has  always  been  sold  in  bottles  of  one  size  and  of  a 
distinctive  shape,  and  under  some  designation  of  which 
the  name  **  Valentine  "  formed  part.  In  some  cases  it 
has  been  sold  or  referred  to  as  **  Valentine  "  simply. 
Until  1898  there  wsh  no  other  preparation  of  meat  on 
the  market  connected  with  the  name  of  Valentine.  The 
defendant  company  was  incorporated  in  this  country  in 
1897  with  a  capital  of  £4,000  divided  into  8,000  pre- 
ferred shares  of  £1  each  and  1,000  deferred  shares  of  a 
like  value,  and  having  amongst  its  objeets  the  carrying 
on  of  the  business  of  meat  extract  or  meat  juice  manu- 
facturers and  vendors.  This  company  was  promoted  by 
the  defendant  Charles  Richard  Valentine,  and  he  was  its 
managing  director.  In  1895  he  was  in  the  employment 
as  manager  of  the  Colonial  Consignment  and  Distri- 
buting Company,  who  are  dealers  in  colonial  produce, 
including,  at  one  time,  extract  of.  meat  manufactured 
according  to  Liebig's  and  other  processes.  Some  time 
in  1895  the  defendant  Valentine  conceived  the  idea  of 
putting  up  solid  extract  of  meat  in  the  form  of  globules 
enclosed  in  a  protecting  cover,  so  that  it  could  be 
carried  about  in  small  quantities  and  be  made  readily 
available  as  food  by  travellers  and  others.  For  this 
process  he  subsequently  obtained  a  patent,  which,  in 
1897,  he  sold  to  the  defendant  company  for  i^l,440,  to 
be  paid  as  to  £500  in  cash  and  the  balance  in   deferred 
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shares.  The  memorandum  of  association  was  signed  by 
seven  clerks  who  were  nominees  of  the  defendant 
Valentine's,  but  the  company  was  not,  in  the  opinion  of 
Mr.  Justice  Stirling,  altogether  what  is  ordinarily 
understood  as  a  **  one  man  company."  The  defendant 
Valentine  left  the  service  of  the  Colonial  Consignment 
Company  in  June,  1898,  and  the  defendant  company 
then  commenced  the  sale  of  meat  globoles.  lliey  were 
at  first  packed  in  boxes  bearing  labels  describing  them 
as  '*  Valentme's  Valtipe  Meat  Globules,"  the  word 
**  Valtine  "  being  a  registered  trade  mark  which  was 
acquired  by  the  compaqy  on  its  formation  from  tbm 
defendant  Valentine.  Sinoe  the  commencement  of  thia 
action  the  description  on  the  labels  has  been  altered  to 
*'  Valtine  Meat  Globules."  The  plaintiffs  did  not 
complain  that  the  defendants  had  got  up  their  goods  so 
as  to  resemble  the  plaintiffs',  but  only  that  the 
defendants  had  made  use  of  the  name  *'  Valentine  " 
in  such  a  way  as  to  deceive  the  public  into  the  belief 
that  the  goods  sold  by  them  were  manufactured  by  the 
plaintiffs.  Mr.  Justice  Stirling  dismissed  the  action, 
but  without  costs.  In  his  opinion  there  were  features 
of  suspicion  in  the  case,  but  he  ca^e  to  the  con- 
clusion that  want  of  good  faith  on  the  part  of  the 
defendants  had  not  been  established.  The  plaintiffs  ap- 
pealed. 

Mr.  Moulton,  Q.C.,  Mr.  Swiifen  Eady,  Q.C., 
and  Mr.  Sebastian  were  for  the  plaintiffs  ;  Mr. 
Upjohn,  Q.C.,  and  Mr.  A.  Sims  were  for  the  de- 
fendants. 

The  CouBT  allowed  the  appeal. 

The  Masteb  of  the  Rolls  said  that  no  doubt  the  case 
was  one  of  considerable  importance.  He  would  first 
express  his  view  of  the  law  applicable  to  the  case.  The 
law  had  been  expressed  in  different  language  by 
different  Judge6,but  there  was  no  difference  in  principle. 
The  principle  could  not  be  better  stated  than  it  was  by 
the  present  Lord  Chancellor  in  "  Reddaway  v. 
Banham  "  ([18961  A.C.,  at  p.  204),  where  he  said, 
"  I  believe  the  principle  of  law  may  be  very  plainly 
stated,  and  that  is  that  nobody  has  any  right  to  repre- 
sent his  goods  as  the  goods  of  somebody  else."  And  in 
the  same  case  the  late  Lord  Herschell  said  (at  p.  210)  : 
— **  The  name  of  a  person, or  words  forming  part  of  the 
common  stock  of  language,  may  become  so  far  associ- 
ated with  the  goods  of  a  particular  maker  that  it  is 
capable  of  proof  that  the  use  of  them  by  themselves 
without  explanation  or  qualification  by  another 
manufacturer  would  deceive  a  purchaser  into  the 
belief  that  he  was  getting  the  goods  of  A  when 
he  was  really  getting  the  goods  of  B.  In  a  case 
of  this  description  the  mere  proof  by  the  plaintiff  that 
the  defendant  was  using  a  name,  word,  or  device  which 
he  had  adopted  to  distinguish  his  goods  would  not  entitle 
him  to  any  relief.  He  could  only  obtain  it  I)y  proving 
further  that  the  defendant  was  using  it  under  such 
circumstances  or  in  such  manner  as  to  put  off  his  goods  as 
the  goods  of  the  plaintiff."  And  Lord  Macnaghten' 
expressed  himself  to  the  same  effect,  though  not  in  the 
same  language.  In  the  opinion  of  his  Lordship  (the 
Master  of  the  Rolls)  the  only  difficulty  in  the  present  case 
was  in  the  application  of  these  principles  to  the  facts.  A 
strenuous  effort  was  made  by  Mr.  Upjohn  in  his  able 
argument  to  drAw  a  distinction  between  a  case  in  which 
the  name,  of  the  use  of  which  the  complaint  was  made, 
was  the  name  of  the  person  who  was  carrying  on  the 
business  and  a  case  in  which  it  was  not.  In  his  Lordship's 
opinion  there  was  no  difference  in  principle.  In  either 
case  the  principle  stated  by  Lord  Halsbury  must  be 
applied.  It  vras,  no  doubt,  more  difficult  to  apply  the 
principle  when  the  name  of  a  person  was  used.  The  rule, 
as  applicable  to  such  a  case,  could  not  be  better  expressed 
than  it    was  by    Lord    Justice     Vaughan  Williams  in 
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"  Jamieson  v.  Jamieson"  (15  Pat.  Off.  Rep.,  at  p.  193):— 
'*  A  plaintiff  never  can  complain  of  the  user  by  the 
defendant  of  either  the  plaintiff's  personal  name  or  of 
any  other  name  that  he  chooses  to  use  for  the  purpose  of 
denoting  his  goods,  unless  he  first  establishes  that  in  the 
market  his  goods  have  come  to  be  known  by  that  name. 
It  is  not  a  question,  tJt  it  had  been  sometimes  suggested, 
of  the  right  of  the  law  to  restrain  a  man  from  using  his 
own  name.  The  right  and  duty  of  the  Ck>urt  always  is  to 
restrain  a  man  from  using  a  name  that  has  come  to  be 
recognized  as  the  name  of  a  particular  trader's  goods  for 
his,  the  defendant's,  goods  so  as  to  suggest  that  the 
defendant's  goods  are  the  plaintiff's  goods  and  to  pass 
ihem  off  as  such."  That  was  an  exposition  of  the  law 
dealing  with  the  very  point  now  raised,  and  it  showed 
that,  though  in  such  a  case  it  was  more  necessary  than  in 
any  other  for  the  plaintiff  to  establish  clearly  the  fact 
that  the  name  in  question  had  come  in  the  market  to 
denote  the  plaintiff's  goods,  yet  the  principle  was  the 
same  as  in  other  cases.  The  plaintiff  must  establish  that 
the  name  in  question  had  acquired  a  "  secondary  "  mean- 
ing as  denoting  his  goods.  There  was  no  doubt  as  to  the 
law  which  was  to  be  applied.  The  question  was  whether 
the  names  **  Valentine's  Meat  Juice,"  "  Valentine'^ 
Extract,"  or  **  Valentine  "  alone  had  come  to  be  used  in 
the  market  as  distinguishing  the  plaintiffs'  preparation 
only,  lliere  could  be  no  doubt  that  they  had.  The 
evidence  was  overwhelming.  The  plaintiffs  had 
established  that  their  goods  had  become  kno%vn  in  the 
market  by  these  names,  and  there  was  no  reason  why 
these  names  should  not  be  protected  as  much  as  any  fancy 
name.  His  Lordship  did  not  wish  to  judge  any  man 
harshly,  but  he  could  not  treat  the  defendant's  action  in 
the  matter  as  thoroughly  straightforward  and  honest. 
He  came  to  the  conclusion  that  the  defendant  C.  R. 
Valentine  was  perfectly  aware  that  the  names 
••  Valentine's  Meat  Juice  "and  •♦  Valentine's  Extract  " 
were  names  of  great  reputation  in  the  market,  and  that 
he  adopted  the  name  in  question  for  the  purpose  of 
getting  the  benefit  of  the  reputation  so  far  as  he  could. 
Tlie  evidence  showed  that  a  number  of  persons  had  bona 
Ude  thought  that  the  article  put  on  the  market  by  the 
defendants  was  Valentine's  meat  juice  contained  in 
capsules.  The  Court  had  only  to  consider  what  would 
be  the  effect  of  the  notices  put  out  by  the  defendants  and, 
in  bis  Lordship's  opinion,  the  only  natural  conclusion  was 
that  which  was  drawn  by  those  persons  who  wrote  to  the 
defendants  asking  for  an  explanation.  It  was  said  that 
the  plaintiffs  and  the  defendants  were  appealing  to 
different  markets.  His  Lordship  drew  the  conclusion 
that  the  defendants  were  representing  and  intending  to 
represent  to  the  public  that  their  article  was  a  Valentine's 
extract  of  meat  which  had  new  qualities,  and  that  they 
were  not  merely  claiming  the  invention  of  a  oapsule.  It 
was  not  suggested  that  C.  R.  Valentine  had  experimented 
on  extract  of  meat  or  had  produced  extract  of  meat  or 
bad  done  anything  but  obtain  the  best  extract  of  meat 
which  he  could  procure.  In  his  Lordship's  opinion  the 
term  Valentine  Extract  could  not  be  used  in  connexion 
with  meat  juice  without  representing  the  goods  to  be 
those  of  the  plaintiffs.  The  plaintiffs  were  entitled  to 
the  relief  which  they  asked,  and,  under  the  circumstances, 
his  Lordship  thought  that  the  injunotion  should  extend 
to  the  use  of  the  word  "  Valtine." 

IiOBD  Justice  Rigbt  and  .Lord  Justice  Collins 
delivered  judgment  to  the  same  effect. 

Mr.  Upjohn  asked  that  the  oiwration  of  the 
injunction  might  be  suspended  pending  an  appeal  to  the 
House  of  Lords. 

The  CoUBT  refused  to  do  this. 

[Solicitors— Wilson,  Bristows,    and  Carpinael ;    Cam-    ! 
pi  on  and  Co.]  I 


Court  of  Appeal  (Lord  Halsbury,  L.C. , 
A.  L.  Smith  and  Vaughan  Williams 
L.JJ.) 


imsi  I 
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July  24. 


BABON  AND  ANOTHER  V.    THE   POBTSLADE-BY-SEA 
URBAN  DISTBICT  COUNCIL.* 

Local  Government — Sewers — Failure  of  local 
authority  to  cleanse — ^Public  Health  Act,  1875, 
sec.  19. 

There  is  nothing  in  the  Public  Health  Act» 
1875,  which  takes  away  the  ordinary  common  law 
right  of  action  where  a  local  authority  neglects 
to  cleanse^the  sewers  vested  in  them  and  damage 
is  thereby  caused  to  an  individual. 


This  was  an  appeal  from  the  judgment  of  Mr.  Justice 
Mathew  on  further  consideration  after  the  trial  of  the 
action  with  a  jury,  at  the  Lewes  Assises  ;  reported 
in  15  The -Times  L.R.,  513.  The  plaintiffs  were 
the  occupiers  of  certain  premises  at  Portslade,  consist- 
ing of  a  dwelling  bouse  and  laud  used  for  agricultural 
purposes.  A  sewer,  which  was  made  by  a  private  in* 
dividual  and  which  carried  the  sewag<)  from  a  brewery 
and  some  cottages,  passed  in  an  open  cutting  through 
the  plaintiffs*  land.  This  sewer  became  vested  in  the 
defendants  under  the  Public  Health  Act,  1875.  Formerly 
the  defendants,  by  arrangement  with  the  plaintiffs,  pai4 
tor  the  cleansing  of  the  sewer,  but  in  1898  a  dispute 
arose  between  the  plaintiffs  and  the  defendants, 
with  the  result  that  the  sewer  was  not  cleansed.  He 
plaintiffs  complained  that  in  consequence  thereof  large 
quantities  of  sewage  and  filth  came  upon  their  land  so 
as  to  cause  a  nuisance.  The  defendants  contended  that 
the  plaintiffs'  only  remedy  for  the  defendants'  neglect  of 
the  statutory  duty,  imposed  by  section  19  of  the  Public 
Health  Act,  1875,  of  keeping  the  sewer  properly 
cleansed,  was  by  complaint  to  the  Local  Government 
Board  under  section  299  of  the  Pablic  Health  Aet, 
1875.  The  jury  assessed  the  damages  at  £75.  Mr. 
Justice  Mathew  held  that  the  action  would  lie  and 
gave  judgment  for  the  plaintiffs.  The  defendants  ap- 
pealed. 

Mr.  Macmobban,  Q.C,  and  Mr.  Thobn  Dbubt,  for 
the  defendants,  contended  that  the  only  rejnedy  was  by 
complaint  to  the  Local  Government  Board  under  sec- 
tion 299  of  the  Public  Health  Act,  1875,  and  that  no 
action  would  lie.  They  referred  upon  this  point  to 
*•  Robinson  v.  Workington  Corporation  "  ([1897] 
1  Q.B.,  619)  ;  •*  Pasmore  v.  Oswaldtwistle  Urban 
Council  *'  ([1898]  A.C.,  387)  ;  •'  Bateman  v.  Poplar 
Board  of  Works  *'  (37  Ch.D.,  272)  ;  **  Hammond  v. 
St.  Pancras  Vestry  '*  (L.R.,  9  C.P.,  316).  They 
further  contended  that  as  the  defendants  had  not  made 
the  sewer  they  were  only  guilty  of  nonfeasance,  for 
which  no  action  would  lie.  **  Attorney- General  v. 
Dorking  Union  "  (20  Ch.D.,  595)  ;  "  Brown  v. 
Dunstable  Corporation  "  ([1899]  2  Ch.,  378)  ; 
**  Dent  V.  Bournemouth  Corporation]"  (66  L.J.,  Q.B., 
395). 

Mr.  J.  G.  Witt,  Q.C,  and  Mr.  Sinclair-Cox,  for  the 
plaintiffs  J  were  not  called  upon. 

The  CouBT  dismissed  the  appeal. 

The  LoBD  Chanoellob  said  that  he  did  not  in  any 
way  question  the  law  laid  down  in  any  of  the  cases 
cited.  They  were  all  beside  the  present  question.  In 
the  present  case  there  was  a  sewer  vested  in  the  de- 
fendants. That  sewer  was  formerly  cleaned  out  at 
certain   intervals,    and    no   nuisance    was    created    or 
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Allowed  to  exist.  The  local  authority  seemed  to  have 
discontinued  that  ordinary  and  natural  duty,  and  they 
thereby  caused  a  nuisance  to  a  private  citizen  with 
respect  to  his  land.  There  was  all  the  difference 
between  the  jurisdiction  to  call  upon  the  local  autho- 
rity to  make  new  sewers  or  a  new  system  of  drainage 
and  the  jurisdiction  to  compel  the  local  authority  to 
deal  with  the  existing  sewers  in  a  proper  and  reasonable 
manner.  There  was  no  question  here  as  to  making  new 
sewers.  The  plaintiffs'  complaint  was  that  the  de- 
fendants, who  had  formerly  dealt  with  this  sewer  in  a 
proper  and  reasonable  manner,  had  lately  neglected  to 
do  so,  and  had  thereby  caused  a  nuisance  and  damage 
to  the  plaintiffs.  His  Lordship  could  not  see  why  the 
obligations  imposed  on  the  defendants  should  not  be 
enforced  by  action.  The  earlier  part  of  s.  299  of  the 
Public  Health  Act,  1875,  had  reference  to  new  works. 
The  only  difficulty  arose  with  regard  to  the  later  words 
of  the  section,  but  on  looking  at  the  context  they  evi- 
dently referred  to  a  duty  to  be  enforced  of  a  kind 
similar  to  that  dealt  with  in  the  former  part  of  the 
section.  The  words  did  not  me4U)  that  every  time  the 
local  authority  neglected  to  use  proper  diligence  in  the 
management  of  the  existing  sewers,  the  only  remedy 
was  by  complaint  to  the  Local  Government  Board. 
Where  there  was  neglect  by  the  local  authority  in  the 
ordinary  management  of  sewers  and  damage  was  thereby 
caused  to  a  private  citizen,  there  was  nothing  in  the 
Act  which  took  away  the  ordinary  common  laW  right  of 
Action.  The  judgment  of  the  learned  Judge  was 
therefore  right.  "* 

LoBD  Ju.STicE  A.  L.  Smith  said  that  none  o2  the 
cases  cited  went  anywhere  near  saying  that  where  a 
local  authoi-ity  neglected  the  duty  impoBed  upon  them 
by  8.  19  of  the  Public  Health  Act,  1875,  of  properly 
cleansing  the  sewers  vested  in  them,  and  damage  was 
thereby  caused  to  an  individual,  the  eommon  law  right 
of  action  was  taken  away,  and  that  the  only  remedy 
the  aggrieved  person  had  was  by  complaint  to  the  Local 
Government  Board  under  s.  299. 

LoBD  Justice  Vaughan  Williams  agreed. 

[Solicitors— Rodgers  and  Gilbert,  for  the  plaintiffs  ; 
Sawyer  and  Ellis,  for  Buckwell  and  Berkt'Iey,  Brighton, 
for  the  defendants.] 


Court  of  Appeal  (I^rd  Halsbury,  L.C. ,  \  ^  q^^ 

A.  L.  Smith  and  VaughanWilliamF,  >  ^  i    o ; 

L.JJ.)  j  "^"^  24. 

WATSON  T.  H.   BORNEK  AND  00,  (UMITED).* 

Ship — Charter-party — ^Termination  of  voyage — 
Delivery  of  cargo  at  named  wharf — Lay  days, 
commencement  of. 


This  wa<(  an  appeal  by  the  plaintiffs  from  the  judg- 
ment of  Mr.  Jufltice  Mathew,  reported  in  The  Timu  of 
August  5,  1899,  and  4  Com.  Cas.,  335.  The  action 
was  brought  by  the  owners  of  the  steamship  Netley 
Abbey  to  recover  a  balance  of  freight  upon  a  cargo 
of  ore  carried  from  Elba  to  Cardiff  under  a  charter- 
party  dated  January  15,  1898,  maile  between  the 
plaintiffs  and  the  defendants.  The  main  question  in 
the  case  was  whether  the  defendants  were  entitled 
to  deduct  from  the  amount  of  freight  payable  on  the 
cargo  the  sum  of  £100  Ss.  in  respect  of  despatch  money 
alleged  to  have  beea  earned  by  them,  or  only  £49  ds. 
The  charter-party  provided  that  the  Netley  Abbey 
fhould  *  *  proceed  to  Elba  and  there  load  a  cargo  of  ore, 
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and  being  so  loaded  should  proceed  to  Dowlais 
Wharf,  Cardiff,  and  there  deliver  the  same  as  customary 
according  to  the  custom  of  the  port,  where  and  as 
directed  by  consignees,  to  whom  notice  is  to  be  given 
of  the  vessel  being  ready  to  discharge."  The  cargo  to  be 
shipped  at  the  rate  of  200  tons  per  working  day  of 
24  hours,  and  to  be  discharged  on  same  conditions. 
Time  for  discharging  to  count  **  from  6  a«m.  after 
ship  is  in  every  respect  ready  in  berth  and  in  free 
pratique,  as  per  custom  of  port  ;  written  notice  of  soeh 
readiness  being  given  to  consignees  during  usnal  oflice 
hours.  .  .  Demurrage,  if  any,  at  the  rate  of  twenty 
shillings  sterling  per  hour.  Despatch  money  at  the  rate 
of  half  the  demorrage."  The  Dowlais  Wharf  was  a 
private  wharf  belonging  to  the  Dowlais  Iron  Company, 
and  was  situated  in  the  Roath  Dock,  Cardiff.  The  wharf 
was  under  the  entire  ooi^trol  of  the  Dowlais  Company, 
who  directed  the  order  in  which  vessels  were  to  load  or 
discharge  at  their  wharf.  Hie  cargo  in  question  formed 
part  of  a  large  quantity  of  ore  which  had  been  sold  by 
the  defendants  to  the  Dowlais  Company  under  a  contract 
made  in  1897,  by  which  the  Dowlais  Company  were 
bound  to  take  delivery  ex  ship  in  the  Roath  Dock, 
Cardiff.  This  contract  proVided  that  **  the  cargo  should 
be  discharged  at  the  rate  of  not  less  than  300  tons  per 
working  day  from  time  ship  is  ready  to  discharge, 
or  buyers  to  pay  demurrage  as  per  charter-party." 
A  bill  of  lading  was  signed  for  the  cargo  and 
was  endorsed  by  the  defendants  and  sent  to  the  Dowlais 
Company,  who  discharged  the  vessel  and  paid  freight  on 
the  cargo  to  the  shipowners,  the  amount  being  settled 
in  account  with  the  defendants.  At  the  Dowlais  Wharf 
there  were  facilities  for  loading  or  discharging  three 
vessels  at  a  time.  The  Netley  Abbey  arrived  in 
the  Roath  Dock  on  February  8,  1898,  and 
notice  of  readiness  to  discharge  was  given  to  the 
Dowlais  Company  on  that  day.  There  were  at  that 
time  three  vessels  at  the  Dowlais  Wharf,  one  of  which 
left  early  on  the  following  day,  and  another  vessel 
called  the  Onyx,  which  arrived  in  dock  after  the  Netley 
Abbey,  was,  in  order  to  suit  the  business  arrange- 
ments of  the  Dowlais  Company,  put  into  her 
place  to  load.  The  Onyx  was  succeeded  by  another 
vessel,  which  also  loaded  cargo  from  the  Dowlais 
Company.  The  Netley  Abbey  got  into  berth  at 
2  p.m.  on  February  14,  and  her  discharge  was 
completed  at  6  a.m.  on  the  17th.  The  time  allowed 
by  the  charter-party  for  unloading  was  248 ^  hours.  The 
defendants  contended  tnat  loading  time  oonmienced  at 
6  a.m.  on  February  15,  and  that  200.^  hours  had  been 
saved.  The  pUiintiffs'  case  was  that  the  Netley  Abbey 
had  been  prevented  from  getting  into  berth  on  the  9th 
by  the  act  of  the  Dowlais  Company,  who  were  the 
defendants'  agents,  and  that  inconsequence,  therefore, 
the  defendants  were  not  entitled  to  the  despatch  money 
claimed.  Mr.  Justice  Mathew  gave  judgment  for  the 
defendants. 

Mr.  Rufus  Isaacs,  Q.C.,  and  Mr.  Montague  Lush 
appeared  for  the  plaintiffs  ;  Mr.  Joseph  Walton,  Q.C., 
and  Mr.  R.  H.  Balloch,  for  the  defendants,  were  not 
called  upon. 

The  Court  dismissed  the  appeal. 

The  Lord  Chancellor  said  that,  in  his  opinion,  the 
judgment  was  right.  The  case  was  perfectly  clear.  The 
obligation  was  upon  the  shipowners  to  take  their  ship 
to  Dowlais  Wharf.  They  did  not  do  so  until  February  14, 
and  therefore  the  lay  days  did  not  commence  to  mn 
imtil  6  a.m.  on  February  15. 

The  Lords  Justices  concurred. 

[Solicitors— Botterell  and  Roche,  for  Vaughan  and 
Roche,  Cardiff,  for  the  plaintiffs  ;  Ince,  Colt,  and  Inoe, 
for  the  defendants.] 
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BK  TBINOHA.BD,  DECEASED — WARD  V.  TRKNCHARD.* 

Settled  Land  Acts— Tenant  for  life— Settled 
Land  Act,  1882. 
A  testator  by  his  will  gave  his  wife  the  use  of 
his  residence  as  long  as  she  should  desire  it,  his 
estate  to  pay  all  rates,  taxes,  and  outgoings  in 
respect  thereof ;  held^  that  she  had  the  powers  of 
a  tenant  for  life  in  respect  thereof  under  the 
Settled  Land  Acts. 


In  this  oase  the  testator,  who  died  in  April,  1899,  by 
his  will,  made  in  March,  1897,  gare  to  his  wife  the  use 
of  his  residence,  Woodville,  so  long  as  she  should  desire 
to  niake  it  her  permanent  place  of  residence  and  should 
remain  his  widow,  his  estate  to  pay  all  rates,  taxes,  and 
outgoings  in  respect  thereof  and  to  keep  thi  house  and 
groonds  in  tenantable  repair.  It  appeared  that  the 
testator  had  for  many  years  resided  at  Woodville,  which 
was  a  freehold  suburban  house  with  about  one-and-a- 
half  acre  of  ground,  and  that  the  rates,  taxes,  and 
outgoings  amoanted  to  some  £120  per  annum.  The 
testator's  widow  had  permanently  resided  at  WoodTille 
since  the  testator's  death,  but  now  claimed  to  be 
entitled,  as  tenant  for  life  within  the  definition  con- 
tained in  the  Settled  Land  Act,  1882,  section  58,  sub- 
section vi. ,  to  exercise  her  power  of  selling  the  house 
and  receiring  the  income  of  the  proceeds,  and  also,  in 
the  event  of  such  a  sale,  to  receive  out  of  the  testator's 
estate  such  a  further  sum  in  each  year  during  her 
widowhood  as  should  be  equivalent  to  the  rates,  taxes, 
and  outgoings  of  the  house.  It  was,  amongst  other 
things,  contended,  on  the  other  hand,  that  the  testator's 
widow  took  no  estate  in  the  house,  but  merely  a  licence 
or  privilege  of  occupation,  and  therefore  that  the  pro- 
risions  of  the  Settled  Laud  Acts  did  not  apply. 

Air.  Levett,  Q.G.,  and  Mr.  J.  Bradford,  Mr.  Rowden, 
Q.C.,  and  Mr.  Ribton,  Mr.  Norton,  Q.G.,  and  Mr. 
Cozeos-Hardy,  and  Mr.  Clayton  appeared  for  the 
parties. 

Mr.  Justice  Byrne  said  that  the  present  case,  but 
for  the  existence  of  certain  decisions  under  the  Settled 
Land  Acts,  would  have  presented  considerable  difficulties. 
In  bib  judgment  what  was  given  by  the  testator  to  his 
widow  was  more  than  a  mere  licence  to  reside  in  the 
house.  The  will  gave  her  an  estate  in  the  residence 
referred  to,  and  that  being  so  she  had  the  powers  of  a 
tenant  for  life,  within  section  58,  subsection  vi.,  of  the 
Act  of  1882.  The  next  point  was  whether  the  direction 
contained  in  the  will  as  to  the  payment  of  the  rates,  taxes, 
and  outgoings,  so  long  as  she  should  desire  to  make  it 
her  permanent  place  of  residence,  was  such  as  would 
deprive  the  lady  of  all  interest  in  the  portion  of  the 
testator's  estate  properly  applicable  to  such  payment 
in  the  event  of  her  selling  the  residence  and  therefore  a 
prohibition  or  limitation,  void  within  the  meaning 
of  section  51  of  the  Act,  as  preventing  the  tenant 
for  life  from  exerdsing,  or  as  inducing  her  to 
abstam  from  exeroising,  or  as  putting  her  into  a  posi- 
tion inconsistent  with  her  exeroising  her  powers  under 
the  Act,  or  as  tending  to  bar  that  operation.  He  waa 
of  opinion  that,  so  far  as  the  direction  in  the  will  made 
it  a  condition  that  the  benefit  of  tbe  payments  in 
qoestion  was  to  be  dependent  upon  residence,  it  was 
void  within  section  51,  and  that  the  widow's  interest 
in  such  sums  continued  during  her  widowhood  inde- 
pendently of  her  residing  in  the  house.  "  Re  Game's 
Settled  EsUtes  "  ([18991  1  Ch.,  324)  and  ««  Be  Bast- 
man's  Settled  Estates  "  (68  Law  Journal  Beports,  182) 
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were  authorities  which,  as  a  matter  of  fact,  carried  him 
over  the  greater  portion  of  the  ground  in  the  present 
case,  and  he  did  not  consider  that  **  Re  Edwards' 
Settlement"  ([1897]  2  Cb.,  412)  was  to  a  contrary 
effect.  He  therefore  declared  that  the  widow  had  the  < 
powers  of  a  tenant  for  life  under  the  Settled  Land 
Acts,  and  also  that  the  benefit  of  the  provisions  of  the 
will  as  to  the  rates,  taxes,  and  outgoings  did  not  oease 
on  tbe  sale  of  the  residence. 

[Solicitors— Ward,  Perks,  and  Mackay  ;   Harston  and 
Bennett ;   Percy  Braby  and  Maodonald.] 


Q.B.  Div.  (Mathew,  Lawrance,  Wright,  )  1900. 

Kennedy,   and  Darling,  JJ.)  j        July  28. 

TBE  QUEEN  Y.  BUTTON.* 

Criminal  Law — False      pretences — Bemoteness — 
Ck>nviction — Validity . 


This  was  a  case  stated  l^  the  Recorder  of  Lincoln.  At 
the  quarter  sessions  held  at  Lincoln  on  July  3  last 
the  defendant,  Leonard  Button,  was  convicted  of 
attempting  to  obtain  goods  by  false  pretences.  The 
following  facts  were  proved  at  the  trial  : — On 
August  26,  1899,  there  were  bicycle  and  athletic  sports 
at  Lineoln  for  which  prises  were  given.  Among  the 
various  contests  there  were  a  120  yards  race  and  a  440 
yards  race,  in  respect  of  eacta  of  which  a  prize  was  given 
of  the  value  of  10  guineas.  Among  the  names  sent  in  for 
these  two  contests  was  the  name  of  C.  Sims,  Thames 
Ironworks  A.G. ,  and  two  written  forms  of  entry  were  sent 
in  to  the  secretary  of  the  sports  containing,  as  appears 
to  be  usual,  a  statement  as  to  the  last  four  races  in 
which  Sims  had  ran,  together  with  a  statement  that  he 
had  never  won  a  race.  These  forms  were  not  sent  in  by 
Sims,  nor  were  they  in  his  handwriting,  and  he  knew 
nothing  of  them.  "Ile^  were,  however,  signed  in  his 
proper  name  and  with  his  true  address,  and  contained  a 
correct  account  of  his  last  performances.  The  forms 
were  proved  not  to  have  been  written  by  the  defendant. 
The  performances  of  Sims  were  very  moderate,  and  as  a 
matter  of  fact  Sims  was  only  a  very  moderate  nmner, 
and  as  a  result  the  supposed  Sims  was  given  lyy  the 
handicapper  of  the  sports  a  start  of  11  yards  in  the  120 
yards  race  and  a  start  of  38  yards  in  the  440  yards  race. 
Sims  was  ill  at  Erith  when  the  races  were  run  and  was 
not  at  Uncoln  at  all,  and  he  was  personated  by  the 
defendant,  who  was  a  fine  performer  and  won  both  con- 
tests very  easily.  The  suspicion  of  the  handicapper 
having  been  aroused,  he  asked  the  defendant  after  the 
120  yards  race  whether  he  really  was  Sims  and  whether 
the  performances  given  in  the  entry  form  really  were  his 
and  whether  he  had  really  never  won  a  race.  To  these 
questions  the  defendant  answered  that  he  waa  Sims, 
that  the  perfornumoes  were  his  own,  and  that  he  had 
never  won  a  race.  All  these  statements  were  untrue, 
and,  in  particular,  he  had  won  a  race  at  Erith  in  his 
own  name.  The  handicapper,  who  was  called  as  a 
witness,  stated  that  he  should  not  have  given  the 
defendant  sach  favourable  starts  if  he  had  known  his 
true  name  and  performances.  Hie  Recorder,  in  summing 
up  the  case  to  the  jury,  said  that  if  the  defendant  did 
what  he  did  *'  for  a  lark  "  without  any  criminal 
intent  and  without  intending  to  get  the  prises  they 
ought  to  find  him  not  guilty,  but  that  if  he  made  the 
false  representations  wilfully,  intentionally,  and  fraudu- 
lently with  intent  to  obtain  the  prizes  they  ought  to 
find  him  guilty. 

The  jury  found  a  verdict  of  guilty,  but  the 
Recorder  reserved  a  case  for  the  consideration  of 
the  Court,   the   following   being   the  questions  to  be 
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dettfrnined  : — (1)  Whether  the  Recorder  sammed  ap  the 
case  correctly  to  the  jory  ;  and  (2)  whether  the  attempt 
to  obtain  the  prizes  waa  too  remote  from  the  pretence. 

Mr.  J.  Pebcival  Huohbs,  for  the  defendant,  con- 
tended that  the  false  pretences  made  by  the  defendant 
were  exhausted  by  his  admission  to  the  contest  and  the 
advantage  given  to  him  Vy  the  handieapper.  The 
winning  of  the  race  was  attributable  to  his  own  skill  as 
a  runner,  see  '*  R.  v.  Lamer  "  (14  Cox,  C.C.,  497), 
when  the  Common  Serjeant  held  in  a  case  similiar  to 
the  present  after  ccntolting  Mr.  Justice  Stephen  that  the 
false  pretences  were  too  remote.  The  defendant  never 
applied  for  the  prizes.  Hiat  was  an  act  neeessary  to 
fuUy  constitute  the  offence.  Until  that  was  done  the 
defendant  had  a  loeua  penitefUia .  Coonsel  also  referred 
to  *•  R.  V.  Eagleton  "  (6  Cox,  CO.,  559). 

Mr.  Montague  Shearman  and  Mr.  T.  Hollis  Walker, 
for  the  Crown,  were  not  called  upon  to  argae. 

Mr.  Justice  Mathsw  said  : — This  conviction  must  be 
upheld.  It  is  said  that  "  R.  ▼.  Lamer  "  is  an  authority 
the  other  way.  We  must,  however,  consider  that  in  that 
case  the  Common  Serjeant  had  to  direct  the  jury,  and 
he  directed  them  according  to  his  impression  as  to  what 
Mr.  Justice  Stephen  thought.  That  case  was  differed 
from  by  Lord  Justice  Lindley.  And  I  am  clearly  of 
opinion  that  Lord  Justice  Lindley  was  right.  Hie 
questions  are  pnrely  questions  of  fact.  They  are  : — 
With  what  intention  did  the  defendant  enter  for  the 
races  ?  Was  it  to  obtain  the  prises  ?  And  was  that 
intention  to  obtain  the  prizes  too  remote  ?  No  reason- 
able man  could  have  any  doubt  as  to  the  answer  to 
these  questions.  The  defendant  represented  himself 
to  be  a  man  who  had  not  won  a  race.  He  was 
bandieapped  with  that  representation  in  view.  But 
as  a  matter  of  fact  he  had  won  races.  It  was  said 
that  he  did  it  **  for  a  lark."  The  jury  had  an  oppor- 
tonity  of  expressing  their  opinion  upon  that  point. 
It  is  said  that  his  winning  the  race  was  due  to  his 
own  prowess.  But  it  was  also  dne  to  the  false  pre- 
tences. It  is  also  said  that  some  other  act  on  the  part 
of  the  defendant  was  neeessary,  such  as  the  application 
for  the  prises,  and  that  ontil  that  further  act  was  done 
he  could  not  be  convicted,  because  the  criminal  inten- 
tion involved  in  the  false  pretences  had  been  exhausted 
by  the  entry  for  the  races.  Hiat  is  an  extremely  subtle 
argument.  In  point  of  fact  the  defendant  was  found 
out  before  he  applied  for  the  prises.  If  he  had  not  been 
found  out  he  would  probably  have  applied  for  the 
prises.  Under  the  circumstances  the  jury  found  that 
the  defendant  made  protenoes  which  were  false  and 
which  were  not  too  remote.  I  am  clearly  of  opinion 
thai  the  convicticm  was  focNl. 

The  other  Jin>GES  concurred. 

[Solicitors — G.  Clinch,  Gravesend  ;    A.  L.  Rayner.] 


Q.B.  Div.  (Mathew,  Lawranee.  Wright,  >  1900. 

Kennedy,  and  Darling,  JJ.)  j         July  28. 

THI  QUEBN  y.  STBEZTBB.* 

Criminal  Law — BeoeiTing  stolen  goods. 

Heldy  that  a  person  who  received  goods,  stolen 

by  a  wife  from  her  husband,   knowing  them  to 

have  been  stolen,   cannot  be  indicted  under  the 

larceny  Act,  1861,  as  a  receiver  of  stolen  goods. 


This  was  a  case  stated  by  the  Chairman  of  the  West 
Sussex  quarter  sessions,  and  the  question  for  the  con- 
sideration of  the  Court  was  whether  a  person  who 
received  goods  stolen  by  a  wife  fron  her  husband  know- 
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ing  them  to  have   been   stolen   could    be   indicted  as  a 
receiver  of  stolen  goods. 

Ihe  defendant,  William  Streeter,  and  Ellen  Tickner 
were  indicted  at  the  midsummer  quarter  sessions, 
held  on  June  28  last,  for  lareeny  in  a  dweUing- 
house  of  household  and  other  goods  and  £27 
in  money.  There  was  also  a  count  in  this  indict- 
ment for  receiving  the  same.  Ellen  Tickner  is  a 
niarried  woman,  and  until  May  last  die  lived  with 
her  husband  at  Stammerfaam,  near  Horsham.  The  de- 
fendant Streeter  lodged  with  them.  On  April  21  the 
husband  turned  Streeter  out  of  the  hooee.  On  May  XI 
Ellen  Tickner  packed  and  sent  by  carrier  to  Horsham 
two  boxes  labelled  **  Streeter,  passenger  to  Brighton," 
which  the  carrier  handed  to  Streeter  at  Horsham 
Station.  Ellen  Tickner  shortly  afterwards  left  her 
husband's  house,  while  he  was  at  work,  and  jomed 
Streeter  at  Southwater  Station  on  the  line  to  Brighton. 
They  were  subsequently  living  together  as  man  and  wife 
at  Famham.  The  husband,  after  his  wife's  disappear- 
ance, having  missed  the  goods  and  money  mentioned  in 
the  indictment,  gave  information  to  the  police,  and  then 
Ellen  Tickner  and  Streeter  were  arrested.  At  the  time 
of  the  arrest  the  missing  goods  were  found  in  the  boxes 
which  Ellen  Tickner  had  sent  to  Streeter,  and  £27  in 
money  was  found  in  Streeter's  box,  the  key  of  which 
was  found  io  Ellen  Tickner 's  purse.  At  the  trial,  at 
the  close  of  the  case  for  the  prosecution,  counsel  for 
Streeter  submitted  that  there  was  no  evidence  against 
his  client  on  the  count  for  larceny,  and  that  on  the 
second  count,  even  if  tt  were  proved  that  Ellen  Tickner 
committed  a  felony  against  her  husband  under  the  pro- 
visions of  sections  12  and  16  of  the  Married  Women's 
Property  Act,  1882,  by  taking  his  goods,  yet  Streeter 
could  not  be  indicted  for  receiving  such  goods  knowing 
them  to  have  been  stolen,  because  that  statute  had  not 
made  sueh  receiving  a  felony,  and  because  under  section 
91  of  the  Larceny  Act,  1861,  only  persons  who  received 
goods  the  stealing  of  which  amounted  to  a  felony  either 
at  common  law  or  under  the  provisions  of  that  Act 
could  be  indicted  as  receivers,  and  that  as  the  stealing 
by  a  wife  of  goods  belonging  to,  her  husband  was  not  a 
larceny  at  common  law  or  under  the  Larceny  Act  no 
receiver  of  such  goods  could  be  indicted  for  a  felony. 
The  Chairman  left  the  case  to  the  jury  subject  to  a  case 
for  the  opinion  of  this  Court.  The  jury  found  Ellen 
Tickner  guilty  on  the  count  for  larceny,  and  Streeter 
not  guilty  en  the  count  for  larceny,  but  guilty  on  the 
count  for  receiving. 

Mr.  Raven,  for  the  defendant,  cited  '*  R.  v. 
Smith  "  (L.R.,  1  C.C.R.,  266)  and  •*  R.  v.  Kenny  " 
(2  Q.B.D.,  807). 

Mr.  Graham  Campbell,  for  the  Crown,  contended 
that    *'  R.  V.  Smith  "  was  wrongly  decided. 

Mr.  Justice  Mathbw  said,— This  case  is  concluded 
by  '*  R.  V.  Smith."  Formerly  there  were  two  cases 
of  stealing  in  which  indictments  for  larceny  would  not 
lie.  One  was  where  a  married  woman  stole  from  her 
husband,  and  the  other  where  a  partner  stole  partner- 
ship goods.  These  two  defects  in  the  law  were  corrected 
by  two  separate  enactments.  The  partner  was  made 
criminally  responsible  by  the  Larceny  by  Partners  Act, 
1867,  aod/the  wife  was  made  similarly  responsible  by 
the  Married  Women's  Property  Act,  1882.  We  must 
now  tnm  to  section  91  of  the  Larceny  Act,  1861,  Hie 
enactment  by  which  receiving  stolen  property  knowing 
it  to  have  been  stolen  was  made  indictable.  The 
language  of  that  enactment  is  perfectly  clear.  It  provides 
as  follows  :— **  Whosoever  shall  receive  any  chattel, 
money,  valuable  security,  or  other  property  whatsoever, 
the  stealing,  taking,  extorting,  &c. ,  .  .  .  whereof 
shall  amount  to  a  felony  either  at  common  law  or  by 
virtue  of  this  Act,  knowing  the  same  to  have  been 
stolen,  taken,  &c. ,    •    •    «    shall  be  guilty  of  felony." 
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The  important  words  are  "  either  at  common  law 
or  by  virtue  of  this  Act."  '*  B.  ▼.  Smith  "  was 
the  ease  of  goods  stolen  by  a  partner,  and  it  was 
held  that  an  indictment  for  receiving  such  goods  would 
not  lie.  Our  decision  must  be  the  aame  in  the  present 
case — namely,  that  an  indictment  for  receiving  the 
money  and  goods  stolen  by  the  wife  does  not  lie. 

Mb.  Jubticb  Wbight  said  that  in  future  cases  there 
might  be  an  indictment  for  receiving  at  common  law. 

The  remainaer  of  the  Judgbs  concurred. 

[Solicitors— Biggs,  Roche,  Sawyer,  and  Co.,  for 
Broekwell  and  Berkeley,  for  the  defendant ;  Preston, 
Stow,  and  Pieston,  for  Rawlison  and  Butler.] 


House  of  Lords  (Lord  Halsbury,  L.C., 
Lords  Ashbourne,  Macnaghten,  Morris 
and  Brampton) 


is',  V 


1900. 
July  30. 


TBI    SAXON    STBAMSHIP     COMPANY    (LIMITED)     V.    THE 
UNION  STEAMSHIP  €X>MPANY.* 

Ship Charter-party Demurrage  —  Colliery 

guarantee — Construction — **  Colliery    working 

day,"  meaning  of. 

Decision  of  the  Court  of  Appeal  (15   The  Times 

L.B.,  477)  reversed. 


Their  Lordships  gave  judgment  in  this  appeal  which 
was  argued  before  them  on  May  21  and  22  and  is  re* 
ported  in  15  The  Times  L.R.,  477  ;  4  Com.  Cas.,  20. 
It  will  be  seen  that  the  House  has  reversed  the  decision 
of  the  Court  of  Appeal  and  substantially  restored— with 
a  variation— the  judgment  of  the  Lord  Chief  Justice. 

The  appellants  (plaintiffs)  were  the  owners  of  the  ship 
Saxon  and  brought  their  action  against  the  respondents 
(defendants),  who  were  charterers  of  the  said  ship  by 
charter-party,  dated  January  25,  1898,  to  recover  damages 
for  breach  of  charter-party.  It  was  admitted  or  proved 
that  the  facts  and  circumstances  giving  rise  to  the 
action  were  as  follows  : — Under  the  charter-party  of 
January  25,  1898,  the  Saxon  was  to  load  a  cargo  of 
coal  at  Barry,  subject  to  certain  terms  and  conditions, 
of  which  the  following  are  the  material  parts  : — 
"  Cargo,  exc«pt  any  portion  thereof  required  for  stiffen- 
ing, to  be  loaded  in  12  clear  working  days,  Sundays  and 
holidays  excepted,  from  the  time  true  written  notice  is 
given,  between  9  a.m  and  6  p.m.,  that  all  ballast  or 
inward  cargo  is  discharged  and  the  stiffening  coal  (if 
any)  ie  on  board,  and  the  ship  is  ready  to  receive  her 
eargo.  Stiffening  coal,  if  required,  is  to  be  supplied  at 
ship's  expense,  at  the  rate  of  100  tons  per  clear 
working  day,  after  24  hours'  notice  is  given  of  its  being 
required  and  that  the  ship  is  ready  to  receive  the  same. 
Hie  loading  both  of  oargo  proper  and  stiffening  coal  is 
subject  to  the  conditions  of  the  colliery  guarantee  in  use 
at  the  said  colliery.  Any  time  lost  through  riots,  strike, 
look-out, or  stoppage  of  pitmen,  trimmers,  or  other  hands 
connected  with  the  working  or  delivery  of  the  said  coal, 
or  from  any  conditions  or  exceptions  mentioned  in  the 
colliery  guarantee,  or  by  reason  of  accidents  to  mines  or 
machinery,  obstruction  on  the  railway  and  in  the  docks, 
or  by  reason  of  floods,  frosts,  storms, or  any  cause  beyond 
the  control  of  the  said  coliiwy,  not  to  be  computed  as 
part  of  the  aforesaid  loading,  or  the  hereafter  mentioned 
discharging  time."  «  Demurrage  at  loading  ports  as  per 
colliery  guarantee,  at  port  of  discharge  at  the  rate  of  3d. 
per  register  ton  per  working  day."  The  colliery 
guarantee,  referred  to  m  the  charter-party,  was  dated 
January  28,  1898,  and  was  addrewied  to  the  respondento. 
By  its  terms  the  Saxon  was  to  be  loaded  with  a  cargo  of 
coal  in  12  days,  subject  to  the  following  :— «  The  foUow- 
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ing  exceptions  not  to  be  computed  as  part  of  the  afore- 
said loading  or  stiffening  time  unless  used,  notwithstand- 
ing that  during  the  time  of  any  such  exceptions  coal 
may  be  shipped  by  us  into  any  other  vessel  :— All  holi- 
days, whether  public  holidays  or  colliers'  holidays, 
whereby  work  is  suspended »  either  at  the  docks  or  at 
our  colliery  or  collieries.  Time  from  5  p.m.  on  Saturday 
until  7  a.m.  on  Monday.  Time  occupied  in  shifting  from 
hatch  to  hatch  and  in  repairing.  Any  time  lost  through 
riots,  strikes,  lock-outs,  dismissal  of  workmen,  or  from 
any  dispute  between  masters  and  men  causing  a  stoppage 
of  our  colliery  or  collieries,  or  of  the  trimmers,  dock, 
railway,  or  other  hands  connected  with  the  working, 
delivery,  shipment,  or  trimming  of  the  coal  or  on  the 
railway  or  railways  over  which  oar  traffic  is  usually  con- 
veyed to  the  loading  dock  or  docks,  or  by  reason  of 
accidents  to  mines  or  machinery,  causing  stoppage  of  the 
same,  or  by  obstructions  or  accidents  at  our  colliery  or 
collieries,  or  on  the  said  rail^^'ays  or  in  the  docks,  or  by 
reason  of  storms,  floods,  frosts,  snow,  or  from  any  cause 
of  whatsoever  kind  or  nature.  In  case  of  partial  holiday 
or  partial  stoppage  of  our  colliery  or  collieries  from  any 
or  either  of  the  aforenamed  causes,  the  lay  days  to  be 
extended  proportionately  to  the  diminution  of  output 
arising  from  such  partial  holiday  or  stoppage.  For  the 
purpose  of  this  guarantee,  all  holidays  and  full  day 
stoppages  at  our  collieries  shall  be  deemed  fco  conunence 
at  5  p.m.  the  working  day  preceding,  and  to  end  at 
7  a.m.  the  working  day  following  such  holiday  or 
stoppage.  In  case  the  vessel,  whether  on  demurrage  or 
not,  can  complete  loading  the  cargo  by  5  p.m.  on  the  day 
preceding  any  Sunday,  holiday,  or  other  stoppage  of 
work,  and  such  completion  .is  prevented  otherwise  than 
by  our  act  or  default,  time  shall  not  count  either  for 
loading  or  demurrage  until  7  a.m.  on  the  day  on  which 
work  is  resumed."  The  colliery  guarantee  contained  a 
scale  of  rates  for  demurrage  (if  any),  the  rate  applicable 
to  the  Saxon  being  £13  per  day.  The  colliery  guarantee 
also  provided  that  demurrage  was  to  be' "  payable  per 
colliery  working  day,  or  in  proportion  for  any  part  of  a 
day,  which  for  purpose  of  computation  shall  be  divisible 
into  24  parts. ' '  The  Saxon  arrived  at  Barry  on  March  8, 
and  the  lay  days  for  loading,  expired  on  March  31  at 
2  p.m.  Subsequently  to  the  expiry  of  the  lay  days— viz., 
on  April  9,  a  strike  took  place  at  the  Femdale  Com- 
pany's  Collieries,  which  lasted  a  long  time.  The  Saxon 
remained  waiting  for  cargo,  notice  that  the  Saxon  was  on 
demurrage  being  given  from  time  to  time  to  the 
respondents  and  the  colliery  company,  until  by  letter 
dated  May  26,  1898,  the  respondents  gave  notice  to  the 
appellants*  brokers  that  they  could  not  load  the  ship. 
This  "notice  was  communicM^d  to  the  owners  of  the 
Saxon,  who  thereupon  took  steps  to  obtain  another 
charter-party.  On  June  13  the  appellants  got  further 
employment  for  their  vessel,  and  chartered  her  by  a 
charter-party  dated  June  13  to  Messrs.  Hickie,  Borman, 
and  Co.  Under  that  charter-party  she  was  loaded  with- 
out delay  and  sailed  on  Jane  17.  The  cargo  loaded  was 
2,719  tons  of  coal,  and  the  freight  was  14s.  per  ton  to 
Cape  Town  as  against  18s.  6d.  per  ton  to  the  same  place 
under  the  respondents'  charter-party,  the  freight  in  eaoh 
case  being  subject  to  certain  discounts  and  deductions. 
The  claims  put  forward  on  behalf  of  the  plaintiffs 
(appellants)  were  (i)  for  loss  of  freight.  The  amount 
claimed  was  £609  19s.  9d.  and  was  made  up  of  the 
difference  of  freight  in  the  two  charter-parties,  taking 
all  deductions  into  acconnt  and  taking  a  full  and  com- 
plete cargo  of  coal  at  2,719  tons,  the  quantity  actually 
loaded  under  the  second  charter-party  ;  and  (2)  for  the 
detention  of  the  Saxon  by  the  respondents,  llie  amount 
claimed  was  £785  8s.  4d.,  being  demurrage  at  the 
colliery  guarantee  rate  of  £13  per  day  for  the  colliery 
working  days  from  2  p.m.  on  March  31  until  June  17 , 
when  the  loading  under  the  second  charter-party  was 
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completed.  The  appelluiti'  caloulation  was  upon  the 
biksiB  of  reckoning  ereiy  day  from  March  31  to  June  17 
as  a  colliery  working  day,  except  such  days  as  were 
Sundays  or  public  holidays,  or  colliers'  holidays,  and 
therefore  excluded  the  following  days  -.—Sunday, 
April  3,  Mabon's  Day  (colliers'  monthly  holiday), 
April  4,  Good  Friday,  April  8,  Sunday,  April  10, 
Ettster  Monday,  April  11,  Sundays,  April  17  and  24, 
Sunday,  May  1,  Mabon's  Day,  May  2,  Sundays,  May  8, 
15,  22,  and  29,  Whit  Monday,  May  30,  Sunday,  June  5, 
Mabon's  Day,  June  6,  and  Sunday,  June  12,  upon  the 
ground  that  demurrage  was  payable  **  per  colliery  work- 
ing day,*'  and  that  the  days  excluded  for  the  aboye 
reasons  from  the  demurrage  computation,  were  all  such 
days  as  were  not  "colliery  working  days."  It  was 
admitted  that  the  lay  days  having  expired  on  March  31, 
at  2  p.m.,  the  respondents  were  in  default  and  liable  to 
pay  demurrage  until  April  9,  when  the  strike  began,  but 
the  respondents  contanded  that  failure  to  load  after 
April  9  was  due  to  the  strike,  and  thai  owing  to  the 
strike  the  days  for  which  demurrage  was  claimed  were 
not  "  colliery  working  days,"  inasmuch  as  no  work  was 
in  fact  done  at  the  Femdale  Company's  Collieries  on  the 
days  in  question,  and  that,  therefore,  no  demurrage  was 
payable  for  the  detention  after  April  9.  The  respondents 
further  contended  that  all  the  exceptions,  whi^  by  the 
terms  of  the  colliery  guarantee  were  not  to  be  computed 
as  part  of  the  loading  or  stiffening  time,  also  applied, 
notwithstanding  that  the  loading  time  had  expired, and  the 
vessel  was  on  demurrage,  and,  therefore,  claimed,  in  any 
event, to  exclude  the  time  from  5  p.m.  to  midnight  on  the 
day  before  a  Sunday  or  holiday,  and  from  midnight  to 
7  a.m.  on  a  Monday  or  day  after  a  holiday,  in  computing 
the  demurrage  time.  The  appellants,  on  the  other  hand, 
contended  that  such  exceptions  had  no  application,  except 
for  the  purpose  of  computing  the  loading  or  stiffening 
time,  and  in  any  event  the  appellants  contend  that  the 
£64  9s.  2d.  allowed  by  the  respondents  to  be  due  for 
demurrage  up  to  April  9,  must  be  increased  by  £18  198. , 
being  the  demurrage  payable  for  the  35  hours  deducted  by 
the  respondents  in  respect  of  the  periods  from  5  p.m.  to 
midnight,  and  midnight  to  7  a.m.  as  aforesaid.  On 
November  18,  1898,  the  Lord  Chief  Justice  delivered  his 
judgment  in  favour  of  the  appellants  on  both  heads  of 
their  claim,  but  disallowing  part  of  the  amount  claimed 
in  each  case.  The  claim  for  loss  of  freight,  £609  19s.  9d., 
was  allowed  at  £594  148.  3d.  The  claim  for  demurrage 
was  allowed  at  £694  8s.  4d. ,  instead  of  £785  8s.  4d. ,  the 
learned  Lord  Chief  Justice  holding  that  the  appellants 
were  right  in  their  mode  of  computation  of  the  demurrage, 
payable  except  as  to  the  time  from  5  p.m.  to  midnight 
on  the  day  before  a  Sunday  or  holiday,  and  the  time  from 
midnight  to  7  a.m.  on  the  day  after  a  Sunday  or  holiday, 
upoh  which  he  upheld  the  req>ondents'  contention,  and, 
therefore,  deducted  such  amount  from  the  appellants' 
claim  for  demurrage.  The  time  so  deducted  was  168 
hours,  or  seven  days,  which  at  £13  per  day  amounted  to 
£91.  A  diary  agreed  by  the  parties,  showing  how  the 
amount  of  £694  Ss.  4d.  for  demurrage  was  arrived  at,  on 
the  basis  of  the  Lord  Chief  Justice's  judgment,  is  printed 
in  the  appendix.  Both  parties  appealed  to  the  Court 
of  Appeal.  The  Court  of  Appeal,  consisting  of  Sir 
Nathaniel  Lindley,  Master  of  the  Rolls,  and  Lords 
Justices  A.  L.  Smith  and  Romer,  on  July  7,  1899, 
ordered  the  judgment  entered  for  the  plaintiffs,  the 
present  appellants,  to  be  varied  by  reducing  the  sum  of 
£694  8s.  4d.  awarded  thereby  to  them  on  their  claim  for 
demurrage  to  the  sum  of  £64  9s.  2d.,  the  amount 
admitted  by  the  respondents  to  be  due.  The  appellants 
claimed  that  the  orders  of  the  Court  of  Appeal  should  be 
reversed,  and  that  the  judgment  of  the  Lord  Chief  Justice 
should  be  reversed  in  as  far  as  the  Lord  Chief  Justice 
disallowed  £91,  part  of  the  appellants'  claim  for 
demurrage,   and  that  judgment  should  be  entered  for  the 


appellants,  :vrith  costs  in  this  House  and  below,  for 
£594  148.  3d.  and  £785  8s.  4d. 

Mr.  Rufus  Isaacs,  Q.C.,  and  Mr.  D.  C.  Leek  were  for 
the  appellants  ;  Mr.  Joseph  Walton,  Q.C.,  Mr.  Carver, 
Q.C.,  and  Mr.  Bailhaohe  for  the  respondents. 

The  Lord  Chanckllor.— Tlie  controversy  between  the 
parties  in  this  case  is  reduced  to  very  narrow  limits,  and 
may,  I  think,  be  treated  as  simply  the  question  of  what 
is  the  oontract  between  them.  The  contract  is  to  be 
found  in  the  charter-party  and  the  colliery  guarantee, 
which,  by  ineorporation  and  reference,  forms  part  of  the 
contract,  and  the  sole  question  in  the  case  appears  to  me 
to  turn  upon  one  phrase—viz.,  the  phrase  *'  colliery 
working  day."  If  the  constmetion  which  the  Lord  Chief 
Justice  placed  on  that  phrase  at  the  trial  meant  ordinary 
working  days  under  ordinary  normal  circumstances,  then 
the  demurrage  which  the  appellants  claim  is  clearly  due 
under  the  contract.  If,  on  the  contrary,  the  period 
during  which  a  strike  in  the  coal  trade  prevailed  there 
was  no  colliery  working  day,  then  the  demurrage  claimed 
was  not  due,  and  it  seems  to  me  that,  apart  from  some 
evidence  giving  a  technical  meaning  to  the  phrase,  it  is 
impossible  to  deny  that  though  workmen  were  on  strike 
and  did  not  work  that  these  were,  as  the  Chief  Justice 
held,  colliery  working  days.  I  agree  with  the  Chief 
Justice  that  the  real  question  in  the  case  is.  What  is  a 
'*  colliery  working  day"?  Does  it  mean  only  a  day 
upon  which  the  colliery  is  in  fact  working,  or  does  it 
mean  what  are  ordinary  working  days  in  normal  times 
and  in  normal  circumstanoef  ?  In  the  first  place,  I  think 
on  the  ordinary  construction  of  language  one  would 
understand  the  words  as  the  Chief  Justice  has  understood 
them.  A  working  day  is  I  think  in  ordinary  parlance  to 
be  understood  as  distinguished  from  a  holiday — including 
in  that  term  a  Sunday  or  some  fixed  and  usual  day  for  rest 
and  not  for  work,  as  a  Sunday,  Christmas  Day,  Good 
Friday,  and  the  like.  But,  besides  what  I  have  described 
as  the  ordinary  and  natural  meaning  of  the  words,  there 
is  the  additional  circumstance  that,  if  the  parties  had 
intended  what  it  is  now  contended  they  meant,  I  see  no 
reason  why  they  should  not  have  said  in  plain  terms  that 
by  •*  colliery  working  days  "  they  meant  days  on  which 
the  colliery  was  actually  working  in  fact.  I  am  unable  to 
follow  the  view  of  the  Court  of  Appeal  ;  they  appear  to 
recognize  what  I  have  described  as  the  ordinary  and 
natural  meaning  of  the  words,  and  I  quite  agree  that  the 
ordinary  and  natural  meaning  of  words  may  be  altered  er 
modified  by  their  use  in  a  particular  neighbourhood  or  in 
relation  to  a  particular  subject-matter.  They  adopt  the 
Chief  Justice's  exposition  of  the  words  generally,  but 
they  add  to  that  exposition.  Tou  must  give  the  qualifica- 
tion as  to  how  these  words  would  be  understood  in  the 
neighbourhood  of  the  place  where  the  parties  were 
contracting.  This  would  be  quite  intellij^ible  if  there 
were  any  evidence  tbat  the  words  were  so  understood 
like  the  custom  of  a  port,  or  any  other  evidence  which 
practically  makes  the  ose  of  particular  words  technical 
in  the  neighbourhood  or  in  relation  to  the  particular 
subject-matter.  But  the  difficulty  I  have  is  that  there 
is  no  evidence  from  which  any  such  technical  meaning 
can  be  gathered,  and  it  certaifily  lies  upon  those  who  wish 
to  give  a  technical  meaning  to  plain  language  to  establish 
that  the  words  sought  to  be  modified  have  acquired  the 
meaning  they  insist  upon.  The  truth  is  that  the 
respondents  are  endeavouring  to  establish  that  a  strike, 
which  in  this  case  jvevented  the  loading  of  the  vessel, 
prevents  the  days  upon  which  the  colliers  would  be  work" 
ing  under  ordinary  normal  circumstances  being  colliery 
working  days.  It  i^,  to  my  mind,  very  clear  that  at  the 
time  this  contract  was  signed  between  the  parties  no  such 
ideas  had  occurred  to  them,  for  in  relation  to  another 
matter— which,  however,  does  not  touch  the  liability 
now  in  question— they  expressly  mention  strikes,  and  I 
cannot  conceive  that,  if  the  construction  now  sought  to 
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be  put  upoD  this  contract  was  in  their  minds,  they  should 
not  in  plain  terms  have  expressed  their  meaning.  1  have 
spoken  of  the  contract  between  the  parties,  and  it  in,  of 
course,  one.  contract,  so  fur  as  the  present  question  ari«e8, 
although  one  contract  \»  referred  to  and  incorporated  by 
reference  instead  of  being  a  contract  on  one  piece  of  paper. 
And,  although  some  confusion  arises  from  this  circum- 
stance, I  am  unable  to  see  anything  in  the  other  parts  of  the 
contract  which  have  relation  to  the  question  now  in  debate. 
If  I  am  right  in  saying  that  the  words  in  question  ordi- 
narily bear  the  meaning  that  I  have  attributed  to  them,  I 
do  not  think  it  is  possible  in  the  state  of  the  evidence 
before  your  Lordships  to  assume  that  there  is  anything  in 
any  other  part  of  the  contract  which  was  intended  to 
operate,  or  does,  in  fact,  operate,  to  alter  the  construc- 
tion which  the  words  would  generally  bear.  It  follows 
from  the  facts  proved  that  the  delay  in  respect  of  which 
the  demurrage  is  claimed  was  a  delay  during  colliery 
working  days,  and  the  appellants  are  entitled  to  the 
amount  they  claim.  For  these  reasons  I  move,  your  Lord- 
ships, that  the  judgment  of  the  Lord  Chief  Justice  be 
restored,  and  in  that  respect  the  judgment  of  the  Court 
of  Appeal  reversed,  with  the  usual  consequences  as  to 
costs. 

LoBD  Macnaohten.— This  is  a  case  of  demurrage. 
The  respondents  chartered  the  ship  Saxon  from  the 
appellants  to  carry  a  cargo  of  steam  coal  from  the  Port 
•f  Barry  to  Cape  Town.  The  cargo  was  to  be  provided 
by  the  owners  of  the  F«mdale  Colliery,  who  were  at  the 
time  under  contract  to  supply  the  respondents  with  a 
large  quantity  of  coal.  In  accurdance  with  a  well-known 
practice  the  colliery  owners  gave  the  charterers  a 
guarantee  as  to  the  loading  and  despatch  of  the  vessel, 
and  the  charter-party  was  made  in  view  of  this  guarantee. 
The  charter-party  provided  for  * '  demurrage  at  loading 
port  as  per  colliery  guarantee."  According  to  the 
guarantee  demurrage  was  to  be  at  a  certain  scale  (about 
which  there  is  no  question)  and  was  expressed  to  be 
'*  payable  per  colliery  working  day."  The  main  question 
is.  What  is  the  meaning  of  the  expression  **  colliery 
working  day  ' '  ?  Does  it  mean  a  day  on  which  under 
ordinary  normal  circumstances  the  colliery  would  be 
working,  or  does  it  mea«  a  day  on  which  the  colliery  is 
actually  at  work  ?  There  is  a  further  question  as  to  the 
exclusion  from  the  period  of  demurrage  of  certain  hours 
of  grace  in  extension  of  non-working  days,  which  for 
some  purposes  certainly  were  to  be  reckoned  from  5  p.m. 
on  the  day  preceding  to  7  a.m.  on  the  day  following. 
The  vessel  was  not  loaded  in  accordance  with  the  charter- 
party,  llie  lay  days  in  which  the  loading  ought  to  have 
been  completed  expired  at  2  p.m.  on  March  31,  1898, 
and  thereupon  the  period  of  demurrage  began.  There  is 
no  dispute  as  to  the  liability  of  the  charterers  for  de- 
murrage during  the  period  between  the  expiration  of  the 
liiy  days  and  April  9  following.  Then  came  the  great 
South  Wales  coal  strike,  and  after  a  time  the  charter- 
party  was  abandoned.  The  question  is  as  to  liability  for 
demurrage  during  the  time  while  the  colliery  was  idle 
owing  to  the  strike.  The  Lord  Chief  Justice  and  the 
late  Master  of  the  Rolls,  who  gave  the  judgment  of  the 
Court  of  Appeal,  were  both  agreed  that  prima  facie  the 
expression  '*  colliery  working  day  "  means  **  ordinary 
working  days  under  ordinary  normal  circumstance. '  *  But 
the  Court  of  Appeal,  differing  from  the  Chief  Justice, 
was  of  opinion  that  this  prima  facie  meaning  was  dis- 
placed by  the  language  of  the  particular  contract  un  ler 
consideration.  It  was  common  ground  that  the  liability 
of  the  charterers  to  the  ship  and  the  liability  of  the 
colliery  to  the  charterers  were  meant  to  be  co-extensive. 
Taking  first  the  colliery  guarantee,  the  Master  of  the 
Rolls  came  to  the  conclusion  that  the  clause  as  to  de- 
murrage in  that  docimient  excluded  days  on  which  the 
colliery  was  not  at  work  owing  to  any  cause  whatever 
other  than  the  fault  of  the  owfters.    Then  turning  to  the 


charter-party,   his  Lordship  expressed  the  opinion  that 
there  was  nothing  to  be  foimd  there  repugnant  to  the 
construction  which  he  had  placed  upon  the  demurrage 
clause  in  the  colliery  guarantee.    The  case  is  certainly 
not  free  from  difiBcuIty,  but  on  the  whole  upon  this  point 
I  prefer  the  conclusion  at  which  the  Lord  Chief  Justice 
arrived,    'llie  Master  of  the  Rolls  relies  upon  two  clauses 
iu  the  colliery  guarantee,  which  for  the  take  of  con- 
venience of  reference  were  numbered  6  and  7.     He  thinks 
that  those  clauses  show  thaj;  days  on   which  the  colliery 
was  not  actually   worked   were    not  to  be  treated  as 
**  colliery  working  days."    I  am  not  able  to  agree  in 
this  opinion.    Clause  7,  I  think,  has  not  much  bearing 
upon  the  point.    It  provides  for  a  very   exceptional  case 
whem  the  vessel,  "  whether  on  demurrage  or  not,"  could 
complete  loading  by  5  p.m.  on  the  day  preceding  *'  any 
Sunday,   holiday,   or  other  stoppage  of  work."     The 
expression  **  working  day  "  is  not  to  be  found  in  that 
clause  at  all.    The  preceding  clause,  numbered   6,  is  in 
tht*se  words  : — **  For  the  purpose  of  this  guarantee  all 
holidays  and  full  day  stoppages  at  the  collieries  shall  be 
deemed  to  commence  at  5  p.m.  the  working  day  preoed* 
ing  and  to  end  at  7  a.m.  the  working   day  following  such 
holiday  or  stoppage."    The  judgment  of  the  Court  of 
Appeal  is,  I  think,  really   based  on  that  clause  alone. 
Now,  in  the  first  place,  it  seems  to  me,  reading  the  whole 
instrument  fairly,  that  iu  Clause  6  the  parties  had  nothing 
in  view  beyond  the  period  of  lay  days  or  loading  time. 
In  the  next  place,  I  cannot  myself  ^ee  anything  to  show 
that  in  Clause  6  the  expression  **  working  day  "  means  a 
day  on  which  w^ork  is  actually  done  rather  than  a  day 
which  is  an  ordinary  working  day  under  ordinary  normal 
circumstances.    The  clause  is  not  very  artistically  drawn* 
But,  whichever  construction  of  the  expression  **  working 
day  "  is  adopted,  the  result  is  the  same,    and  in  either 
case  there  must  be  occasionally    some  overlapping  of 
hours.     I    am    rather    disposed    to    think    that    the 
expression    **  working    day  "  in    that    clause    means 
an    ordinary    working     day     under     normal     circum- 
stances,  because    I    find    in    the    very    next    clause, 
where  a  day  on  which  work  is  actually  done  is  evidently 
meant,  the  parties  do  not  use    the  expre.'ision  "  working 
day."    The    language  is  changed.    The  expression  used 
is    "  the    day    on    which    work   is    resumed."    I    may 
observe  in  passing  that  Clause  6  does  uot  take    account 
of  Sundays.    It   only  speaks  of  "  holidays  and  full-day 
stoppages."    Why    are   Sundays  omitted  ?    If  you  turn 
to  Clause  4  you  find  that  Sundays   are  already  provided 
for  by  the  exclusion  of  "  time  from  5  p.m.  on  Saturday 
until    7   a.m.    on    Monday."    Now    the   application  of 
Clause   4    is  unquestionably   confined    to    lay    days  or 
loading  time.    This   circumstance,  taken    in    connexion 
with   the   s|)ecial    reference    to  demurrage  in  Clause  7, 
seems  to  me  to  show    that,  apart  from  the  special   case 
provided  for  in  Clause  7,  the   whole  group  of  clauses  in 
italics — that  is,Clauses4,5,6,  and  7 — are  applicable  only 
to  lay  days  or  loading  time.    There    is  a  further  indica- 
tion tending  to  show  that  the   charterers   meant  by  the 
expression  "  working  day  "  an   ordinary   working   day 
under  ordinary  normal  circumstances.    It  is  to  be  found 
in  the  charter-party.    That  instrument  provides  that  the 
cargo   is  to  be   loaded    *'  in   12   dear  working  days, 
Sundays   and   holidays  excepted."    Now   Sundays  are 
not  working   days,   nor  are  holidays.      The  provision 
therefore  must,  I   think,    be   paraphrased   thus — *'the 
loading  is  to  be  done  in  12  clear  working  days,  but  note 
that  by  working  days  we  mean  days  exclusive  of  Sundays 
and  holidays."    I  have  criticiaed,  perhaps  too  minutely, 
the  language  of  these  two  documents — ^the  charter. party 
and  the  colliery  guarantee — following  the   line   of  argu- 
ment adopted   by   the  Master  of  the  Rolls.    I  should, 
however,  prefer  to  put  my  judgment  on  rather  a  broader 
ground.  When  once  it  is  admitted,  as  it  is  on  all  Bide8,that 
the  expression**  collier'*  working  day  ^*  prima  fade  means 
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an  ordinary  working  day  under  or<iiuary  normal  circum- 
stances, it  is,  I  think,  for  those  who  say  that  it  means 
something  else  to  make  out  their  case  satisfactorily,  and 
I  do  not  think  that  the  respondents  have  done  so.  It 
seems  to  me  to  follow,  from  the  view  which  T  find  myself 
compelled  to  take  on  the  main  question,  that  in 
calculating  the  period  of  demurrage  no  account  is  to 
be  taken  of  the  conventional  extension  of  Sundays 
and  holidays,  whether  public  holidays  or  colliery 
holidays.  The  extension  was,  I  think,  introduced 
for  the  purpose  of  reckoning  the  period  of  lay 
days  or  loading  time.  It  has,  as  it  seems  to  me, 
no  application  to  the  period  of  demurrage.  I  am 
therefore  of  the  opinion  that  the  appellants  are  right  on 
both  points,  and  that  the  appeal  must  be  allowed  with 
costs  and  the  order  of  the  Lord  Chief  Justice  varied 
accordingly.  The  noble  Lord  added  that  Lord  Ash- 
bourne and  Lord  Morris  concurred  in  the  motion. 

Lord  Brampton  resd  a  judgment  to  the  same  effect. 

[Solicitors — Lowless  and  Co.,  for  the  appellant  ; 
Riddell  and  Co.,  for  the  respondent.] 


\  (Lord  Alverstone,  M.R.,  )  1900. 

and  Collins,  L.JJ.)  i       July  31. 
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IN  RE  HARRISON  AND  INORAH.* 

Bankruptcy — ^Void  settlements — Payment  of  pre- 
miums on  life  policies — Death  of  bankrupt^ 
Bankruptcy  Act,  1883,  sec.  47. 
Decision  of  Wright,  J.  (ante,  p.  370),  reversed. 


This  WAS  an  appeal  from  the  decision  of  Mr.  Justice 
Wright  (reported  ante^  p.  370),  who  decided  that 
the  trustee  in  bankruptcy  of  Mr.  Cartmell  Harrison 
was  entitled,  by  virtue  of  the  payment  of  certain 
premiams  by  the  bankrupt,  to  a  share  of  the  policy 
moneys  payable  upon  the  death  of  the  bankrupt.  The 
quasiion  turned  upon  the  meaning  of  "  settlement  " 
in  section  47  of  the  Bankruptcy  Act,  1883.  Sub- 
seetion  1  of  that  section  proTides  that  **  any  settle- 
ment oC  property  not  being  a  settlement  made  before 
and  in  consideration  of  marriage,  or  made  in  favour  of 
a  parchaser  or  encumbrancer  in  good  faith  and  for  valu- 
able consideration,  or  a  settlement  made  on  or  for  the 
wife  or  children  of  the  settlor  of  property  which  has 
accrued  to  the  settlor  after  marriage  in  right  of  his 
wife,  shall,  if  the  settlor  becomes  bankrupt  within  two 
years  after  the  date  of  the  settlement,  be  void 
against  the  trustee  in  the  bankruptcy,  and  shall, 
if  the  settlor  becomes  bankrupt  at  any  sub- 
sequent time  srithin  ten  years  after  the  date  of  the 
settlement,  be  void  as  against  the  trustee  in  the  bank- 
ruptcy, unless  the  parties  claiming  under  the  settlement 
can  prove  that  the  settlor  was  at  the  time  of  making 
the  settlement  able  to  pay  all  his  debts  without  the  aid 
of  the  property  comprised  in  the  settlement,  and  that 
the  interest  of  the  settlor  in  such  property  had  passed 
to  the  trustee  of  such  settlement  on  the  execution 
thereof."  Subsection  3  provides  that  *'  *  settlement  ' 
shall  for  the  purposes  of  this  section  include 
any  conveyance  or  transfer  of  property."  The 
material  facts  were  as  follows  : — Prior  to  the  year 
1877  the  bankrupt  had  insured  his  life  by  four  policies 
of  insurance  for  sums  amounting  in  the  aggregate  to 
£9,000.  In  April,  1877,  by  a  post-nuptial  settlement 
he  assigned  the  four  policies  to  trustees  upon  trust  to 
invest  the  proceeds,  to  pay  the  income  to  his  wife  for  life 
and  after  her  death  to  such  of  his  children  as  he  should 
appoint,  or,  failiog  appointment,  in  trust  for  his  ehil- 
dren  who  should  attain  21  or   marry   in   equal  shares. 
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The  settlement  contained  the  usual  hotchpot  clause,  but 
did  not  contain  any  covenant  on  the  part  of  the  bank- 
rupt to  pay  the  premiums.  The  bankrupt  had  two 
children,  and  upon  the  marriage  of  one  with  Mr. 
Barker  in  the  year  1895  the  bankrupt,  by  a  deed,  dated 
in  July,  1895,  appointed  three-fifths  of  the  money 
assured  by  the  said  policies  to  his  daughter.  A  receiv- 
ing order  was  made  against  Mr.  Cartmell  Harrison  on 
November  17,  1899,  and  on  November  27  the  bankrupt 
died.  All  the  premiums  up  to  his  death  were  paid  by 
the  bankrupt  except  one,  which  was  paid  in  the 
month  of  November,  1899,  by  the  trustees  of  the  settle- 
ment, and  one  other  in  respect  of  which  the  days  of 
grace  were  still  running  at  the  date  of  the  death  of  the 
bankrupt  and  which  was  deducted  from  the  amount  paid 
over  by  the  insurance  company.  The  total  amount  re- 
ceived in  respect  of  the  said  policies  was  £10,919.  "Hie 
total  amount  of  premiums  i>aid  was  £4,686.  Mr.  Justice 
Wright  decided  that,  having  regard  to  the  provisions  of 
section  47  of  the  Bankruptcy  Act,  the  trustee  in  bank- 
ruptcy was  entitled  to  such  proportion  of  the  policy 
moneys  as  a  sum  represented  by  two- fifths  of  the  pre- 
miums paid  from  the  year  1889  to  the  year  1895  by 
the  bankrupt,  plut  all  the  premiums  paid  by  him  sub- 
sequent to  the  year  1895,  bore  to  the  total  amount  of 
premiums  paid,  upon  the  grotmd  that  these  payments 
must  be  regarded  as  voluntary  settlements  under  the 
47th  section.  The  trustees  of  the  settlement  appealed. 

Mr.  Herbert  Reed,  Q.C.,  and  Mr.  Leigh  Clare  were 
for  the  trustees  of  the  settlement  ;  Mr.  Levett,  Q.C., 
and  Muir  Mackenzie  were  for  the  trustee    in  bankruptcy. 

The  appeal  was  heard  on  July  20. 

The  Masteb  of  the  Rolls  delivered  the  judg- 
ment of  the  Court  allowing  the  appeal.  After 
stating  the  facts  as  above,  he  said  :— The  case  is 
by  no  means  free  from  difficulty.  A  case  may 
easily  arise  in  which  the  moneys  paid  to  effect 
a  policy  within  10  years  of  the  date  of  the  bank- 
ruptcy, which  policy  has  been  taken  out  and  settled 
withiu  that  period,  might  be  held  to  be  a  settle- 
ment within  the  47th  section.  On  the  other  hand,  we 
think  it  is  clear  from  the  decided  cases  that  if  money 
paid  by  the  bankrupt  was,  in  fact,  only  money 
advanced  to  enable  the  premiums  to  be  paid  it  would 
not  of  necessity  constitute  a  settlement,  because  the 
payment  had  been  made  within  the  ten  years.  The 
question  in  this  case  is  within  which  category  these 
payments  fall.  We  are  of  opinion  that  no  part  of  the 
payments  can  be  regarded  as  being  settlements  within 
the  47th  section.  The  policies  were  settled  as  far  back 
as  1877,  the  policies  having  already  been  in  existence 
for  some  years,  and  the  payments  made  by  the  bankrupt 
were  payments  made  to  the  insurance  company  to  prevent 
the  lapsing  of  the  policies.  Ibe  view  taken  by  the  learned 
Judge  seems  to  have  been  that  each  payment  of  premium 
secured  a  certain  part  of  the  money  assured  by  the 
policy.  We  cannot  take  this  view.  The  whole  of  the 
premiums  were  paid  for  the  continuance  of  the  policy 
and  no  proportionate  part  of  the  moneys  payable  under 
the  policies  is  represented  by  the  payment  of  any  parti- 
cular premium.  Kor  do  we  think  the  actual  amounts 
paid  for  premiums  can  be  regarded  as  settlements 
within  the  meaning  of  the  47th  section.  The  amounts 
so  paid  were  not  intended  to  be  earmarked  or  kept 
separate,  nor,  as  we  have  said,  can  they  now  be  said  to 
be  represented  by  any  specific  amount.  We  think  the 
amounts  must  be  treated  as  paid  by  the  bankrupt  to 
keep  up  the  policy  as  between  himself  and  the  insurance 
company  or  as  moneys  paid  to  enable  the  trustees  to 
keep  the  policy  alive.  For  this  reason  we  are  of  opinion 
that  the  trustee  of  the  bankrupt  is  not  entitled  to  any 
part  of  the  moneys  paid  by  the  insurance  company,  and 
that  this  appeal  should  be  allowed. 

[Soliciton—Harrison  and  Powell  ;  Black  and  Mots.] 
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(Byrne,  J.) 


1900. 
July  31. 


Wim  V.  VAN  TBOMF.* 

Settlement — Voluntary    settlement — Aetion    for 
rectification  dismissed. 


T1u8  vas  an  action  for  the  rectification  of  a  volun- 
tary settlement  made  by  the  late  Mr.  Peter  Stewart 
Macliver,  at  one  time  M.F.  for  Plymouth.  The  settlor 
had  one  child  only,  a  son,  who  died  many  years  ago, 
leaving  an  only  son,  Mr.  Peter  Stewart  Macliver,  the 
younger.  The  son's  widow  had  married  again.  The 
settlement  in  question  was  made  in  1891,  and  by  it  the 
settlor  settled  a  large  sum  of  money  on  his  grandson 
and  his  issue,  with  9n  ultimate  trust  in  default  of  issue 
for  the  person  or  persons  who  under  the  statutes  for  the 
distribution  of  the  effects  of  intestates  would  have 
become  entitled  thereto  at  the  death  of  the  settlor  if  he 
had  died  possessed  thereof  intestate  without  leaving  any 
widow.  The  settlor  died  shortly  after  the  date  of  the 
settlement.  His  widow  died  in  1896.  The  grandson 
came  of  s^e  in  January,  1897,  and  died  in  August, 
1898,  a  bachelor,  and  by  his  will  made  in  June,  1898, 
gave,  with  the  exception  of  a  small  legacy,  the  whole 
of  his  property  to  his  mother,  Mrs.  Broadley,  which 
included  the  whole  of  the  funds  comprised  in  the  settle- 
ment, these  in  the  events  which  had  occurred  having 
passed  to  his  executors,  be  being  the  sole  next-of-kin  at 
the  settlor's  death.  The  plaintiff,  who  was  a  niece  of 
the  settlor,  sought  to  have  the  settlement  rectified  by 
adding  to  the  ultimate  trust  the  words  '*  or  any  child, 
grandchild,  or  other  lineal  issue,"  or  otherwise,  so  that 
the  settlor's  collateral  next-of-kin  might  take  under  the 
ultimate  trust,  and  produced  evidence  and  called  wit- 
nesses to  show  that  such  an  alteration  would  be  in  con- 
formity with  the  intention  and  instructions  of  the 
settlor  when  the  settlement  was  made. 

Mr.  Swinfen  Eady,  Q.C.,  Mr.  Rowden,  Q.C.,  and 
Mr.  Sheldon  appeared  for  the  plaintiff  :  Mr.  Warming- 
ton,  Q.C.,  and  Mr.  W.  C.  Druce  and  Mr.  Levett,Q.C., 
and  Mr.  C.  E.  Bovill  for  the  defendants. 

Mb.  Justice  Byrne  said  that,  although  a  voluntary 
settlement  might  be  reformed  at  the  instance  of  the 
settlor  in  a  proper  case,  the  Court  would  not  interfere 
to  reform  a  voluntary  settlement  as  against  the  settlor. 
But  it  was  laid  down  by  Lord  Romilly  in  *'  Lister  v. 
Hodgson  "  (L.B.,  6  Eq.  30,  p.  34)  that  there  was  this 
distinction  to  be  taken.  If  a  man  .executed  a  voluntary 
deed  in  his  lifetime  declaring'oertain  trusts  and  hai^ened 
to  die,  and  it  was  afterwards  proved  from  the  instruc- 
tions or  otherwise  that  beyond  all  doubt  the  deed  was 
not  prepared  in  the  exact  manner  which  he  intended, 
**  the  deed  might  be  reformed  or  those  particular  provi- 
sions necessary  to  carry  his  intention  into  effect  might 
be  introduoed  "  ;  and  in  **  Thompson  v.  Whitmore  "  (1  J. 
and  H.,  268)  Vice-chancellor  Sur  Page  Wood  at  p.  273' 
clearly  recognized  the  right  of  a  volunteer  to  have  the 
error  rectified.  He  was  therefore  bound  to  examine  the 
evidence  adduced  by  the  plaintiff,  to  see  whether  or  not 
she  had  made  out  a  case  for  rectification.  Nor  need  she 
be  a  person  named  in  the  settlement,  for  she  was  a 
person  claiming  under  the  settlement,  as  in  fact  in- 
tended, if  she  proved  her  case.  His  Lordship  then  pro- 
ceeded to  examine  the  evidence  at  length,  and  said 
that,  so  far  as  the  documentary  evidence  went,  he  did 
not  find  any  sufficient  evidence  of  an  intention  contrary 
to  that  actually  expressed  by  the  deed.  When  he  came 
fairly  to  consider  the  oral  evidence,  he  thought  it  was 
established  that  the  settlor  did  not  intend  his  son's  wife 
or  his  own  widow  to  take  any  benefit  under  the  settle- 
ment, but  he  was  not  satisfied  that  the  settlor  wished  to 
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exclude  any  person  from  taking  under  the  ultimate  trust 
who  by  law  would  be  entitled  as  his  own  next-of-kin 
under  the  statute,  and  he  was  not  satisfied  that  even,  if 
it  had  been  pointed  out  to  him  that  the  result  would  be 
to  make  the  trust  fund  part  of  his  grandson's  estate,  so 
that  if  he  attained  21  be  could  dispose  of  it  by  wiU,  he 
would  have  been  discontented  with  such  a  result. 
Although  having  regard  to  the  decisions  he  had  referred 
te  he  had  not  felt  justified  in  declining  to  consider  the 
evidence,  yet  he  ought  not  to  act  upon  any  but  the 
clearest  and  most  certain  demonstration  of  error  and  of 
actual  intention,  and  it  was  not  immaterial  to  observe 
that  he  had  not  been  referred  to  any  reported  case 
where  judgment  had  been  given  in  favour  of  reforming 
a  voluntary  settlement  at  the  instance  of  a  volunteer. 
He  thought  that  the  action  failed,  and  must  be  dismissed 
with  costs. 


Chan.  Div.         1  '  1900. 

(Cozens-Hardy,  J.)  (  July  31. 

IN  BE  WBITAKER— WHITAKEB  V.  FiXMBB.* 

Administratioa  —  Insolvent      estate — ^Voluntary 
debts— Bankruptcy     rales^Judicature      Act, 
1875,  sec.  10. 
In  the  administration  of  insolvent  estates  in  the 

High  Court  voluntary  debts  rank  with  other 

debts.  

His  Lordship  gave  judgment  in  this  matter  reserved 
from  the  IStfa  inst.  The  case,  it  will  be  seen,  is  of 
some  importance  on  the  question  of  how  far  the  rules 
of  bankruptcy  are  imported  by  the  Judicature  Act, 
1875,  into  the  administration  qf  insolvent  estates  in 
the  High  Court.  The  claimants  were  trustees  of  a  volun- 
tary settlement  made  by  the  testator  in  the  action  in 
favour  of  a  lunatic  son.  The  question  was  whether  they 
were  entitled  to  be  paid  pari  passu  with  the  creditors 
for  value. 

Mb.  Justice  Cozbns-Habdy  said  ;— This  summons 
raises  the  question  whether  in  the  administration  of  an 
estate  which  is  insufficient  for  the  payment  in  full  of 
all  debts  voluntary  debts  ought  to  be  postponed  to 
debts  for  valuable  consideration.  It  is  beyond  doubt 
that  prior  to  the  Judicature  Act  the  rules  applied  by 
the  Court  of  Chancery  in  administering  an  insolvent 
estate  difiejred  in  many  respects  from  those  applied  by 
the  Court  of  Bankruirtcy.  In  particular,  secured 
creditors  were  entitled  to  a  dividend  on  the  full  amount 
of  their  debts,  and  voluntary  bonds  were  postponed  to 
other  debts,  whereas  in  the  Court  of  Bankruptcy  secured 
creditors  only  proved  for  the  balance  after  valuing  their 
securities  and  all  creditors,  including  judgment 
creditors,  were  paid  rateably.  Section  10  of  the  Judi- 
cature Act,  1875,  altered  the  law  to  some  extent.  So 
far  as  material,  it  is  as  follows  :— '*  In  the  administra- 
tion by  the  Court  of  the  assets  of  any  person  who  may 
die  after  the  commencement  of  this  Act  and  whose 
estate  may  prove  to  be  insufficient  for  the  payment 
in  full  of  his  debts  and  liabilities  and  in  the  winding  up 
of  any  company  under  the  Companies  Acts,  1862  and 
1867,  whose  assets  may  prove  to  be  insufficievt  for  the 
payment  of  its  debts  and  liabilities  and  the  costs  of 
winding  up,  the  same  rules  shall  prevail  and  be  observed 
as  to  the  respective  rights  of  secured  and  unsecured 
creditors  and  as  to  debts  and  liabilities  provable  and  as 
to  the  valuation  of  annuities  and  future  and  contingent 
liabilities  respectively  as  may  be  in  force  for  the  time 
being  under  tiie  law  of  bankruptcy  with  re^)ect  to  the 
estates  of  persons  adjudged  bankrupt,  and  all  persons 
who  in  any  such  case  would  be  entitled  to  prove  for  and 
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(  cot  of  Uie  estate  of  any  raeli  dtceewed 
ft   ef   the   ■■eta    of  any  mdi  tnmpmmj  may 
V  the   deeree   or  order  for  the  adminiBtra- 
estate   or   under   the   winding  op  of  sodi 
r  and  make  aoeh  claim   against  the  same  as  they 
may  Rsfedively  be  entitled   to  by  irirtoe  of  this  Act." 
»  given  rise  to   modi  disntion.    It  baa, 
,  been  inally  decided  that   the  seetioo  does  nut 

CbBBBsty  DiriaieB  to  the  administration  in  bankraiifeey. 
It  daea  not  augment  or  enlarge  the  assets  to  be 
For  this  poipose  tte  rales  of  benkniptey 
o  application.  The  precise  extent  to  nhidi  the 
t  ahera  the  mode  in  which  the  assets  are  to  be 
has  to  be  cooridered.  There  are  obaervatioas 
i  of  the  eariier  eases  to  the  effect  that  the  object 
of  On  eeetion  waa  only  to  pot  an  end  to  that  which  is 
knm  aa  the  rale  in  *•  Mason  t.  Bogg."  the  rale  by 
ii4uu  ^  ^rhkh  secured  creditora  proved  without  valuing 
their  sccoritiea.  In  •«  Jb  Maggi  "  (80  Ch.D.*  545), 
Ifr.  Jostioe  F^  bad  to  consider  whether  a  creditor,  who 
bed  lecovered  jodgment  against  the  ezecntors  aa  aodi, 
was  entitled  to  be  paid  in  priority  to  other  cteditoia, 
and  he  held  that  the  section  did  not  take  away  the 
priority  of  the  jodgment  creditor.  After  reading  one 
passage  fram  the  judgment  in  that  caae,  his  Lordship 
eontinned. — And  after  referring  to  the  conflict  of 
aatborities,  he  says  r— *'  I  think  the  wei|^t  of  autho- 
rity is  in  favour  of  my  coadosioB,  that  section  3S  is 
not  introduced  into  the  adnunistxation  of  the  estates  of 
deceased  persons.  I  am  confiimed  in  my  eondnsion  by 
the  dedrion  of  the  Court  of  Appeal  in  <  Lee  v. 
Kuttall  '  that  an  executor's  right  of  retainer  is  not 
affected  by  section  10.  If  the  effect  of  that  section 
had  been  to  introduce  the  role  that,  with  the  exeeptions 
mentioned  in  section  88  of  the  Bankruptcy  Act,  all 
debts  an  to  be  paid  jMirt  jmsm,  it  ia  diflieolt  to  see 
how  the  priority  giren  to  an  executor  by  means  of  his 
riffht  of  retainer  could  remain."  If  there  had  been  no 
subsequent  derision,  I  should,  without  hesitation,  have 
accepted  Mr.  Justice  Frv^s  view,  but  the  true  effect  of 
section  10  has  s'oce  been  conridered  by  the  Court  of 
Appeal  and  by  Mr.  Justice  Stirling.  In  '*  Be  Leng  " 
([1895]  1  Cb.,  6o2),  the  question  was  whether  the  claim 
of  a  widow  for  money  lent  by  her  to  her  husband  for 
the  purposes  of  his  trade  was  to  be  postponed  to  the 
claims  of  bis  other  creditors.  Section  3  of  the  Married 
Woman's  Property  Act,  1832,  enacts  that  it  shall  be  so 
postponed  in  case  of  the  husband's  bankruptcy,  and  the 
Court  of  Appeal  held  that  it  must  be  equally  postponed 
in  the  administration  of  the  hushand^s  insolvent  estate. 
The  late  Master  of  the  Rolls,  while  recognising  "  Re 
Maggi,"  seems  to  treat  it  as  an  exception  to  the  general 
role.  Lord  Justice  Smith  seems  to  me  to  have  expnssed 
in  no  doubtful  language  his  dissent  from  "  Be  Maggi." 
He  says  at  pag»-66I  :— "  As  regards  swelling  the  assets 
to  be  distributed,  it  appears  to  me  that  the  cases  have 
derided  that  the  law  of  bankruptcy  does  not  apply,  but 
as  regards  the  distributing  of  the  assets— «.e.,  as  regards 
the  proofs  to  be  allowed,  I  find  no  case  binding  me  to 
hold  that  the  rules  of  bankruptcy  do  not  apply.  It  is 
true  that  in  1882  Lord  Justice  (then  Mr.  Jostice)  Fry, 
in  the  ease  of  «'  In  rt  Maggi,"  held  that  the  bankruptcy 
rule  that  all  debts  shall  be  paid  pari  pastn  (section  32 
of  the  Bankruptcy  Act,  18^)  was  not  imported  into 
the  administration  of  insolvent  estates,  and  that  a  jadg> 
ment  creditor  took  priority  over  creditors,  and  he  placed 
what  he  termed  the  narrower  construction  upon  sec- 
tion 10  of  the  Judicature  Act,  1875,  and  he  held  that  it 
was  confined  to  cases  in  which  the  rights  of  a  class  of 
secured  creditors  were  conflicting  with  a  class  of  un- 
secured creditors  and  had  no  application  to  the  rights 
inter  a?  of  the  members  of  tho^  classes.  "  This  is  not 
a   derision   upon    the   conjoint   operation   of   the   two 


whidi  we  have  now  to  consider,  and  I  there- 
fore do  not  inqniro  if  the  learned  Judge's  eoastioction 
of  sectien  10  is  not  too  narrow,  and,  moreover,  the  case 
does  not  bind  me."  Die  result  seems  to  be  that, 
although  in  a  Court  of  first  instance  the  priority  of 
judgment  debts  may  still  have  to  bo  acknoiHedged  as  an 
exceptioB,  the  genera]  principle  is  that  the  bankruptcy 
rules  ought  to  apply  in  dividing  tfie  assets  of  an  in- 
•olvenA  estate.  In  tlw  subsequent  case  of  **  In  re  Hey- 
wood  *' ([1807]  8  Ch.,  503),  Mr.  Justice  Stiriing  held 
tiiat  the  priority  aa  to  rates  and  wages  conferred  by  the 
prefersntial  payments  in  Bankruptcy  Act,  1888,  applies 
to  the  administration  of  insolvent  estates  in  the 
Chancery  Division.  In  this  state  of  the  authorities  I 
think  that  I  am  bound  to  hold  that  voluntary  debto 
must  rank  with  other  debts  precisely  aa  th«y  would  in 
bankruptcy,  and  that  the  old  rale  of  the  Court  of 
Chancery  by  which  soch  debts  were  postponed  must  be 
regarded  as  abrogated  by  section  10  of  the  Judicature 
Act,  1875. 

Mr.  Yeinott  Smith,  Q.C.,  and  Mr.  8.  B.  L.  Druoe 
were  for  the  daimasts  ;  Mr.  Bve,  Q.C.,  and  Mr, 
Edward  Ford  for  the  creditors  for  value  ;  and  Mr* 
Caprai  for  the  personal  representative  of  the  testator. 

[Solicitors— Gamlen,  Bordett,  and  Gamlen  ;  Bisdale 
and  Son  ;  Belfeage  and  Co.] 
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THX  OUABI>iAKS  OF  ST.  8AVI<N7K'S  Ul^IOir  V. 
BOBXBIDOB.* 

Floor  Law — Mainteoanoe — ^Pencm  in  delinum 
tremens — ^Neglect  to  maintain  himself — 
Vagrants  Act  (5  Geo.  IV.,  c.  83,  sec.  3)— 
CoDstmctioo. 


I^iis  waft  a  caise  stated  by  Mr.  A.  A.  Hopkins,  a 
metropolitan  police  magistrate,  in  the  following 
circuuL^ttancea  : — On  November  35,  1889,  it  came  to  the 
knowledge  of  the  relieving  officer  of  the  St.  Sariour*s 
Union  that  one  Frank  Darid  Borfaridge  was  suffering 
from  deiirium  Irvamw,  and  that  he  was  then  at  his  own 
residenee  in  a  state  dangerous  to  himself  and  to  those 
about  him.  This  knowledge  was  conveyed  to  the 
relieving  oflSeer  by  the  certificate  of  Burbridge*s  medical 
attendant.  Upon  the  reoript  of  the  certificate  and  on  the 
same  day  the  reliering  officer  attended  at  Burbridge*s 
residence  and  removed  him  to  the  workhouse  infirmary  of 
the  St.  Saviour *s  Union,  giving  an  order  for  his  admis* 
rioo,  in  which  he  was  described  as  a  lunatic.  After  his 
admission  to  the  infirmary  Burbridge  was  seen  by  the 
medical  officer  of  the  woitiioase,  and  was  found  to  be 
solFering  from  delirium  tremene,  and,  thereupon,  an 
order  was  obUined  fram  a  justice  of  the  peace  for  the 
County  of  London,  acting  under  the  Lunacy  Acts, 
detaining  Burbridge  as  a  prisoner  in  the  workhouse. 
Burbridge  was  so  detained  in  the  workhouse  until  Novem- 
ber 80,  upon  ^^ich  day,  the  attack  erf  drltrius^  trtmen4 
having  passed  off,  he  wns  diariarged  upon  his  own 
application  and  npun  an  order  f  «>r  his  discharge  being 
granted  by  the  above-mentioned  justice.  Hie  case  found 
that  under  the  above  circnmstnncea  Burbridge  became  and 
was  diargeaUe  to  the  union  for  the  period  of  five  days. 
A  summons  was  taken  out  by  the  guardians,  whidi  was 
heard  by  the  learned  police  magistrate  on  January  21  last, 
under  the  Vagrants  Act  (5  Geo.  IV,,  c.  88,  section  S) 
charging  Burbridge  that,  being  aUe,  wholly  able,  by  work 
to  maintain  himself  he  wilfully  neglected  and  refused  so 
to  do,  by  which  neglect  he  became  chargeable  to  the 
At  the  hearing  the  following  facts  were  proved 
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or  admitted  :— At  the  time  of  his  admission  to  the 
infinnary  and  for  the  first  three  days  of  his  detention 
therein  Borbridge  was  quite  onable  to  maintain  himself, 
and  at  no  time  daring  his  detention  would  he  have  been 
allowed  to  leave  the  workhouse,  except  upon  an  order  for 
his  discharge  being  given  by  the  justice.  Burbridge  was 
a  person  generally  well  able  to  maintain  himself  and  was, 
as  a  fact,  well-to-do  and  in  such  a  position  that  the 
guardians  might  reasonably  apply  to  him  for  che  cost  of 
his  maintenance  or  sue  him  in  respect  thereof.  No 
application  had  been  made  by  the  guardians  to  Burbridge 
to  pay  the  cost  of  his  maintenance,  and  he  had  not 
refused  to  do  so,  and  he  protested  before  the  learned 
magistrate  that  he  weald  willingly  have  paid  upon 
application.  Upon  these  facts,  the  learned  magistrate 
refused  to  convict  Burbridge  as  an  idle  and  disorderly 
person  under  the  Act,  and  dismissed  the  summons. 
The  contention  of  the  guardians  was  that  the  magi- 
strate had  no  discretion,  but  ought, on  the  facts  proved, 
to  have  convicted  Burbridge.  Tho  question  for  tho 
opinion  of  the  Court  was  whether  the  magistrate  had 
such  f^iscretion. 

Mr.  J.  A.  Johnston,  who  appeared  for  the  Bt. 
Saviour's  Union,  said  that  in  order  to  substantiate  the 
offence  with  which  the  respondent  was  charged  it  was 
only  necessary  to  show,  first,  that  he  was  chargeable  to 
the  parish— this  was  found  as  a  fact  by  the  learned 
magistrate  ;  and,  secondly,  that  he  became  so  charge- 
able by  reason  of  his  wilfully  refusing  or  neglecting  to 
maintain  himself.  In  determining  that  question  the 
magistrate  must  not  look  at  the  period  while  the 
respondent  was  chargeable,  but  at  the  time  when  by 
drinking  he  caused  himself  to  become  incapaciteted. 
The  learned  magistrate,  having  found  that  the  respon- 
dent was  generally  well  able  to  maintain  himself,  was 
bound  to  convict.  The  fact  that  the  respondent  had  not 
refused  to  pay  for  his  maintenance  was  immaterial,  as 
the  '*  refusal  "  referred  to  in  the  Act  was  a  refusal  to 
maintain  himself,  not  a  refusal  to  pay  for  his  main* 
ienance. 

The  respondent  was  not  represented,  but  Mr.  H. 
Sutton  appeared  on  behalf  of  the  Home  0£Bce  as  amicut 
eurice. 

Mb.  Justice  Kutnedy.— We  were  told  upon  a  former 
occasion  that  there  was  some  difference  of  opinion 
among  magistrates  as  to  the  treatment  of  these  cases. 

Mr.  Sutton  said  that  he  was  net  aware  of  any  differ- 
ence of  opinion,  but  it  was  true  that  one  of  the  magi- 
strates, in  the  case  of  persons  constantly  suffering  from 
delirium  tremena,  had  dealt  with  them  under  the 
Vagrancy  Act. 

Mb.  Justice  Kennedy  said  that  the  magistrate  was 
quite  right.  In  a  case  of  this  kind  it  was  necessary  to 
look  at  the  facts.  Burbridge,  at  the  time  when  he  was 
taken  to  the  infirmary,  was  very  ill,  and  was  suffering 
from  delirium  tremtna.  He  was  described  in  the  case 
as  suffering  from  that  disease  while  at  his  own  residence 
to  such  an  extent  that  he  was  a  subject  of  danger  to 
himself  and  to  those  about  him,  and  he  had  to  bear  these 
facts  in  mind  while  looking  at  the  section  under  which 
the  magistrate  was  asked  to  convict  him.  That  sec- 
tion provided  that,'*  Every  person  being  able  wholly  or 
in  part  to  maintain  himself  or  herself,  or  his  or  her 
family,  by  work  or  by  other  means,  and  wilfully  refusing 
or  neglecting  so  to  do,  by  which  refusal  or  neglect  he 
or  she,  or  any  of  his  or  her  family  whom  he  or 
she  may  be  legally  bound  to  maintain,  shall  have 
become  •  •  .  chargeable  to  any  parish,  township,  or 
place  •  •  .  shall  be  deemed  to  be  an  idle  and  dis- 
orderly person.  .  .  .''  Burbridge  was,  in  fact,  not 
merely  drunk,  but  he  had  become  by  his  own  volun- 
tary act  for  a  time  diseased  and  incapable  of  maintain- 
ing himself.  It  was  impossible  to  suppose  that  the 
Act  intended  to  punish  people  who  by  a  voluntary  act 
No.  34.— Vol.  XVI. 


had  brought  on  a  disease.  The  question  for  the  magi- 
strate  was — Could  this  man  be  convicted  of  the  offewe 
of  wilfully  refusing  or  neglecting  to  maintain  himself  ? 
The  magistrate  would  have  been  quite  wrong  if  he  had 
convicted  a  man  of  that  offence  because  he  was  suffering 
from  a  disease,  however  that  disease  might  have  beea 
caused. 

Mb.  Justice  Dablino  said  that  it  appeared  that  the 
respondent  Burbridge  was  a  man  who  by  drinking  had 
brought  on  delirium  tremens  and  who  at  his  own  resi- 
dence was  dangerous  to  himself  and  to  those  about  him« 
and  that  he  was  for  that  reason  taken  to  an  infinnary. 
Hie  magistrate  had  to  ascertain  whether,  under  tboee 
circumstances,  he  became  an  idle  and  disorderly  person. 
The  section  under  which  he  was  summoned  began  by 
saying,  **  being  able  to  maintain  himself."  At  the 
moment  when  the  respondent  was  suffering  from 
delirium  tremtnt  he  was  not  able  to  maintain  himself. 
Therefore  he  was  not  within  the  stetote  unless  it  could 
be  said  that  he  was  within  it  if  he  brought  on  the 
delirium  tremens  by  his  own  volnntery  act.  The  statota 
coold  not  have  intended  that.  If  it  had  it  would  have 
said  so.  It  was  no  more  unusual  for  people  to  get 
drunk  at  the  time  when  that  Act  was  passed  than  new. 
Delirium  tremens  was  not  a  modem  complaint.  The 
statute  could  well  have  said  that  a  person  who  made 
himself  so  drunk  as  to  contract  delirium  tremens  was 
an  idle  and  disorderly  person.  Section  16  said  thai 
begging  under  a  licence  from  a  justice  of  the  peace  was 
not  an  offence,  but  that  a  person  who  begged  witlioak 
such  a  licence  was  an  idle  and  disorderly  person.  It 
would  have  been  so  easy  to  provide  for  Burbridge  and 
people  of  his  kind  in  this  section.  If  the  argiunent 
urged  on  behalf  of  the  appellante  was  right,  if,  that  ia 
to  say,  a  person  who  wilfully  took  something  which 
afterwards  caused  him  to  be  incapable  of  maintaining 
himself  was  guilty  of  an  offence  under  the  Vagrants 
Act,  then  a  person  would  be  equally  guilty  who,  know- 
ing that  smoking  tobacco  would  ultimately  bring  on  a 
complaint  which  woold  prevent  him  from  maintaining 
himself,  continued  to  smoke  and  became  in  consequence 
incapable  of  maintaining  himself.  The  two  cases  were 
indistinguishable.  Coupling  the  absurdity  which  tint 
instance  involved  with  the  want  of  appropriate  words  in 
the  Act,  his  Lordship  was  of  opinion  that  the  learned 
magistrate   was   right   in   the  conclusion   to  which  be 


[Solicitors— For    St.    Saviour's   Union^   Hewaid  C. 
Jones  ;  The  Solicitor  to  the  Treasury.] 
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MOBBIS  AND  M0BBI8  V.  THE  OCEANIC  STEAK  NAYIQATWS 
company  (LIMITED).* 

Ship — ^Bill  of     lading — Exceptions — Damage    to 
goods — Unseawopthy  ship. 


The  plaintiffs'  claim  in  this  action  was  in  respect  of 
damage  caused  by  water  to  a  consignment  of  cigars  while 
in  course  of  transit  from  New  York  to  Liverpool  in  tte 
Teutonic,  a  steamer  of  the  White  Star  Line  owned  bj 
the  defendante.  The  cigars  came  from  Havana,  and 
were  transshipped  at  New  York  and  placed  on  the 
Teutonic  to  be  forwarded  to  London.  The  White  Stnr 
bill  of  lading  under  which  the  goods  were  shipped  at 
New  York  contained  the  following  clauses  :— That  the 
carrier  should  not  be  liable  for  loss  or  damage  occasioned 
by  any  latent  defect  in  hull , machinery , or  appnrtenanoea,  oc 
unseaworthiness  of  the  ship,  even  existing  at  time  of 
shipment,  or  sailing  on  the  voyage,  provided  the  on 
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had  eavtiied  doe  diligence  to  make  the  ▼< 
■wigthy  ;  that  the  shipBent  wu  subject  te  all  the  terms 
and  prorisions  of,  and  all  the  exemptions  from  liability 
eentahfied  in,  the  Barter  Act  ;  "it  is  also  mutoally 
agieed  that  the  valae  of  each  package  reeeipted  for  as 
ahcfve  docs  not  exceed  the  sum  of  $100»  imless  other- 
wise stated  herein,  on  which  basis  the  rate  of  freight  is 
adjuaked,  and  that  the  ship  and  caxrier  shall  not  be 
liable  for  articles  specified  in  section  4,281  of  the 
United  States  ReviMd  Statutes,  unless  written  notice  of 
the  true  character  and  Talue  thereof  is  given  at  the 
time  of  lading  and  entered  in  the  bill  of  lading. "  The 
cigars  in  question  were  described  in  the  bill  of  lading  as 
off  raloe  unknown. 

Mr.  Lawson  Walton,  Q.C.,  and  Mr.  A.  L.  Morris 
appealed  for  the  plaintiffs  ;  Mr.  Joseph  Walton,  Q.O., 
and  Mr.  Hoiridge  (Mr.  Fickford,  Q.C.,  with  them), 
for  the  defendants. 

Mb.  Justicb  M1.THKW,  in  delivering  judgment, 
baring  referred  to  the  terms  of  the  bill  of  lading, 
said  that  the  cigars  were  loaded  on  the  Teutonic  in  a 
eompartment  called  No.  2.  This  compartment  had 
originally  been  intended  for  steerage  passengers,  bat 
had  been  converted  into  a  hold  for  goods  and  provided 
with  a  hatchway.  While  the  Teutonic  was  at  New  York 
there  was  a  very  severe  frost,  and  the  consequence  was 
thai  two  pipes,  one  for  fresh  water  and  the  other  for 
salt,  conneeted  with  a  lavatory  and  passing  from  the  deek 
tfarooi^  eompartment  No.  2,  became  frozen.  Any  leakage 
from  these  pipes  would  neoessarily  damage  the  goods  loaded 
in  compartment  No.  2.  When  the  plaintiffs'  cigars 
were  shipped  an  inspection  of  the  pipes  was  made  by 
those  in  charge  of  the  ship  and  no  defect  was  dis- 
covered, but  it  would  have  been  very  easy  to  have 
found  out  whether  or  not  the  pipes  had  burst.  The 
frost  was  likely  to  be  followed  by  the  usual  con- 
sequences, and  the  leakage  would  not  be  discoverable 
till  the  thaw  came,  but  there  would  have  been  no 
diifieulty  in  cutting  off  the  water  from  the  pipes.  The 
vessel  sailed  on  February  23,  the  pipes  still  being  f  rosen. 
On  March  2  fresh  water  was  discovered  passing  through 
the  bulkhead  of  No.  2  compartment,  indicating  leakage, 
but  tiie  amount  of  water  was  small.  On  Mairh  3, 
when  the  next  sounding  took  place,  12ft.  of  water  was 
dlseovered  in  the  well,  and  it  was  manifest  that  the 
salt  water  pipe  had  burst.  The  consequence  was  that 
a  large  number  of  the  plaintiffs'  cigars  were  irretrieTaUy 
damaged.  It  was  argued  for  the  plaintiffs  that  the  de- 
fendants were  not  exonerated  from  the  obligation  to 
provide  a  ship  fit  for  the  purpose  of  carr3ring  the  cigars, 
and  the  case  of  •'  The  Carib  Prince  "  (170  U.S.,  655) 
was  relied  on.  Looking  at  the  language  of  section  3  of 
the  Barter  Act,it  seemed  that  if  due  diligence  was  used 
to  make  a  vessel  seaworthy  the  owner  was  exonerated 
from  all  perils  in  the  course  of  the  voyage  ;  but  the 
Supreme  Court  of  New  York  held  in  '*  The  Carib 
Prince  "  that  section  3  was  governed  by  sections  1 
and  2,  and  that  it  was  not  enough  for  the  owner  to  use 
due  diligence,  l}ut  that  he  was  bound  to  provide  a  sea- 
worthy ship.  That  decision  was,  of  course,  entitled  to  the 
utmost  respect,  but  it  was  not  necessary  to  deal  with 
the  present  case  on  that  footing,  because  here  the 
bill  of  lading  contained  an  express  provision  that  the 
shipowner  was  to  use  due  diligence  to  make  the  vessel 
seaworthy.  The  question,  therefore,  was  one  of  fact — 
did  the  defendants  use  due  diligence  to  make  the  vessel 
seaworthy  ?  There  was  no  question  but  that  the  ship 
was  unsea worthy  when  she  sailed,  because  the  pipes 
were  in  such  a  condition  that  damage  to  the  cargo  was 
inevitable.  His  Lordship  further  came  to  the  con- 
clusion that  due  diligence  had  not  been  used  to  make 
the  vessel  seaworthy.  From  the  effect  of  frost  on  the 
pipes  it  was  manifest  what  would  follow.  It  was  equally 
clear,  therefore,  to  a  reasonable  mind  that  proper  pre- 


cautions should  have  been  taken  t  o  ascertain  whether 
the  pipes  were  in  a  condition  consistent  with  the  safety 
of  the  caige.  It  was  oontended  for  the  defendants  that, 
assuming  the  ship  was  unsea  worthy,  what  was  dealt  with 
by  the  bill  of  lading  was  negligent  unseaworthiness,  and 
that  this  was  not  soch  unseaworthiness,  because  it  might 
have  been  remedied  if  due  care  had  been  taken  on  the 
voyage,  the  absence  of  due  care  on  the  voyage  being 
within  the  exceptions  ;  and  that  the  eaum  proxima 
was  the  want  of  diligence  during  the  voyage  of  those  on 
board,  and  not  the  unseaworthiness,  ^s  Lordship  was 
unable  to  adopt  that  view  of  the  law.  Reliance  wa« 
placed  on  the  well-known  cases  of  "  Steel  v.  State 
Line  Company  "  (3  App.  Gas.,  72)  and  '*  Hedley  v. 
Pinkney  Steamship  Company  "  ([1«94]  A.C.,  222),  and 
the  analogy  of  an  open  port  was  pressed.  There  was, 
however,  no  such  analogy.  Although  a  port  might  be 
open,  if  it  was  possible  to  close  it,  the  owner  was 
entitled  to  rely  upon  the  care  of  those  in  charge,  and 
the  ship  was  properly  equipped  and  not  unsea  worthy  ; 
but  if  the  port  could  not  be  closed  after  the  cargo  had 
been  taken  on  board,then  the  ship  would  be  unseaworthy. 
The  latter  case  supplied  the  true  analogy  to  the 
present  case.  The  defendants  also  relied  on 
Clause  1  of  the  bill  of  lading  as  limiting  their 
liability  to  a  part  'only  of  the  damage.  (His  Lord- 
ship read  the  clause  set  out  above.)  It  was  argued 
for  the  plaintiffs  that  the  meaning  of  the  clause  was  that 
Uiere  must  be  a  declaration  of  value  of  above  $100  in 
order  that  the  freight  nught  be  properly  adjusted,  and 
that  the  only  consequence  of  not  stating  the  value  was 
that  the  rate  of  freight  must  be  readjusted  on  the 
higher  valuation.  His  Lordship  did  not  think  that  that 
was  the  object  or  meaning  of  the  elause,  and  he  felt 
compelled  to  come  to  the  conclusion  that  the  clause  was 
intended  to  limit  the  liability  of  the  defendants  in  the 
event  of  a  breach  of  their  duty  to  use  diligence  to  make 
the  vessel  seaworthy.  There  would  be,  therefore, 
judgment  for  the  plaintiff^,  but  the  amount  recoverable 
would  have  to  be  ascertained  according  to  the  principle 
laid  down  by  his  Lordship. 

[Solicitors^HoUams,  Sons,  Coward,  and  Hawksley  ; 
Bowcliffes,  Rawie,  and  Co.,  for  Hill,  Dickinson, 
Dickinson,  and  Hill,  Liverpool.] 


Court  of  Appeal  (Lord  Habborr,  L.C. , 

A.  L.  Snath  and  Vaughan  Williams, 
L.JJ.) 


•} 


1900. 
Aug.  1. 


OODMAK  y.  MOSBS.* 

Practice  —  Appeal  —  County  Court — Judicature 
Act,  1894. 
In  appeals  from  County  Courts  where  the  Divi- 
sional Ck>urt  refuses  leave  to  appeal  from  its  de- 
cision, leave^^may  be  granted  by  the  Ck>urt  of 
Appeal.  

This  was  an  appeal  from  the  judgment  of  a  Divisional 
Court,  Mr.  Jastioe  Darling  and  Mr.  Justice  Channell, 
on  an  appeal  from  a  County  Court.  The  County  Court 
Judge  gave  judgment  for  the  plaintiff.  The  Divisional 
Court  dismissed  the  appeal  brought  by  the  defendant, 
and  refused  to  grant  him  leave  to  appeal  to  the  Court 
of  Appeal.  The  defendant  applied  ex  parte  to  the 
Court  of  Appeal  for  leave  to  appeal,  and  the  Court  of 
Appeal  granted  him  leave.  On  the  appeal  now  coming 
on  to  be  heard  the  plaintiff  took  the  .preliminary 
objection  that  no  appeal  lay.  It  was  oontended  on  his 
behalf  that  by  section  45  of  the  Judicature  Act,  1873, 
no  appeal  lay  from  a  decision  of  a  Divisional  Court  on 
an  appeal  from  a  County   Court   except  by  leave  of  the 
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IMyunoiial  Court  ;  and  that  that  enactment  was  not 
repealed  by  seetion  1,  sabsection  5,  of  the  Judicature 
Act,  1894.  Seution  45  of  the  Judicature  Act,  1973, 
enaets  aa  follows  : — "  All  appeals  from  petty  or  quarter 
sessions,  from  a  County  Court,  or  from  any  other 
inferior  Court  .  .  .  may  be  heard  and  determined 
by  Divisional  Courts  of  the  said  High  Court  of 
Justice.  .  .  .  The  determination  of  such  appeals 
respeetiYely  by  sudi  Divisional  Courts  shall  be  final 
unless  special  leave  to  appeal  from  the  same  to  the 
Court  of  Appeal  shall  be  given  by  the  Divisional  Court 
by  which  any  such  appeal  from  an  inferior  Court 
shall  have  been  heard."  By  section  1,  subsection  5,  of 
the  Judicature  Act,  1894,  **  In  all  eases  where  there  is 
a  right  of  appeal  to  the  High  Court  from  any  Court  or 
person,  fehe  appeal  shall  be  heard  and  determined  by  a 
Divisional  Court  constituted  as  may  be  prescribed  by 
rules  of  Court  ;  and  the  determination  thereof  by  the 
Divisional  Court  shall  be  final,  unless  leave  to  appeal 
is  given  by  that  Court  or  by  the  Court  of  Appeal."  It 
was  argned  that  the  Act  of  1894  was  not  intended  to 
extend  the  right  of  appeal  at  all.  On  the  part  of  the 
defendant  reference  was  made  to  the  case  of  **  Holland 
V.  Girling,"  mentioned  in  the  SolicUora*  Journal, 
Vol.  48,  p.  600,  in  which  it  appeared  that  the  Court 
of  Appeal  had  held  that  they  could  give  leave  to  appeal 
from  a  judgment  of  a  Divisional  Court  alBrming  a 
decision  of  a  County  Court  Judge  and  refusing  leave 
to  appeal. 

Mr.  B.  M.  Bray,  Q.C.,  and  Mr.  Hohler  appeared  for 
the  plaintiff  ;    Mr.  Gore-Browne  for  the  defendant. 

The  LoBD  Chancsllob  said  it  appeared  that  this 
Court  had  already  decided  that  they  had  jurisdiction  to 
give  leave  to  appeal  in  a  case  like  the  present.  Th» 
preliminary  objection  must  therefore  be  overruled. 

The  COUBT  proceeded  to  hear  the  appeal  on  its 
merits. 


Chan.  Div.      )  1900. 

(Wright,   J.)    (  Aug.  1. 

nr  be  sttnlight  ikcandxscskt  oas  lamf  company 
(limited).  ♦ 

Company— Winding  up— Directors— Misfeasance 
sumiDons— Discretion  of  the  Court  as  to  re- 
payment of  moneys— CcNnpanies  (Winding-Up) 
Act,  1890,  sec.  10. 

This  was  a  summons  taken  out  by  the  liquidator  of  the 
above  company  under  section  10  of  the  Companies  (Wind- 
ing-Up) Act,  1890,  for  a  declaration  that  Messrs.  John 
Henry  Hill  Duncan  and  Oliver  Wethered,  two  of  the 
directors  of  the  company,  were  jointly  and  severally 
liable  and  accountable  for  (1)  a  sum  of  A^20  paid  out  of 
the  assets  of  the  company  to  Duncan  as  an  underwriting 
premium  upon  a  policy  cf  insurance,  dated  May  28, 1896,  to 
secure  the  company  against  the  reversal  of  a  judgment 
given  in  the  Queen's  Bench  Division  in  an  action  of  the 
**  Sunlight  Incandescent  Gas  Lamp  Company  (Limited) 
V.  the  Incandescent  Gas  Light  Company  (Limited)  "  ; 
and  (2)  a  sum  of  £210  paid  out  of  the  assets  of  the  com- 
pany to  Wethered  as  a  like  premium,  Duncan  and 
Wethered  having  been  at  the  time  of  such  payment 
directors  of  the  company  and  as  such  said  to  be  liable  to 
account  to  the  company  for  any  profit  made  by  them  upon 
ahy  transaction  with  the  company,  and  that  Duncan  and 
Wethered  might  be  ordered  to  repay  the  two  sums  of 
£420  and  £210  with  interest.  The  circumstances  under 
which  the  policy  of  insurance  was  effected  sufiiciently 
appear  from  the  judgment  of  Mr.  Justice  Wright. 

Mr.  Ilieobald,  Q.C.,  and  Mr.   A.  C.  Clausen  were  for 
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the  liquidator ;  and  Mr.  C.  E.  £.  Jenkins,  Q.C.,  and 
Mr.  Coldridge  for  Mr.  Duncan  ;  Mr.  Rowden,  Q.C.,  sftd 
Mr.  Carringtcm  for  Mr.  Wethered;  and  Mr.  P.  H. 
Franoke  for  shareholders  opposing  the  application. 

Mb.  Justice  Wbioht  delivered  judgment  to  tha 
following  effect  : — In  this  case  a  syndicate  was  formed 
for  the  purpose  of  testing  an  invention  in  gas  lighting, 
and,  if  the  invention  was  found  safe,  of  selling  it  at  a 
large  profit.  Litigation  took  place  between  the  syndicate 
and  the  Incandescent  Company.  The  syndicate  succeeded 
in  the  first  stage  of  the  litigation  and  an  appeal  was 
threatened  by  the  other  company.  The  syndicate  had 
no  money  to  carry  on  the  appeal  and  it  therefore 
appeared  to  some  of  the  directors  that  they  might 
secure  the  syndicate  against  the  threatened  appeal  by 
insuring  the  result  at  Lloyd's.  Mr.  Duncan,  one  of 
the  directors  of  the  syndicate,  was  particularly  active  in 
the  matter.  He  himself  underwrote  part  of  the  risk,  as 
did  also  Mr.  Wethered,  another  director.  Mr.  Dnncaa's 
motives  appear  to  have  been  mixed — first  to  promote 
the  interests  of  the  syndicate,  and,  secondly,  to  benefit 
himself.  He  thought  the  risk  was  small  and  that  the 
premium  was  good.  He  never  in  a  formal  way  disclosed 
to  the  syndicate  as  a  whole  what  had  been  done.  A 
short  time  afterwards  the  Incandescent  Company,  having 
discovered  that  the  syndicate  had  obtained  the  sinews 
of  war,  gave  notice  to  the  syndicate  that  it  abandoned 
the  appeal,  and  thereupon  the  underwriters  became 
entitled  to  the  premiums.  The  question  is  whether  the 
syndicate  is  entitled  to  have  the  premiums  handed  back 
to  it  as  profits  made  by  the  directors  in  their  conduct  of 
the  affairs  of  the  company.  On  the  one  hand  there  are 
several  circamstances  against  the  directon.  No 
authority  was  given  by  the  syndicate  to  the  directors 
to  enter  into  the  transactions,  nor  was  there  any  formal 
notice  or  resolution  or  assent  of  the  syndicate  to  tha 
directors  taking  the  premiums.  There  was  no  full  dis- 
closure, formal  or  otherwise,  and  the  shareholders  were 
not  told  how  mueh  the  directors  stood  to  win.  But 
everything  was  done  in  good  faith  and  in  the  interests 
of  the  syndicate.  Every  director  was  aware  of  and 
fully  concurred  in  what  was  done.  The  matter  was 
disclosed  generally,  except  the  amount  of  the  profits,  to 
a  general  meeting.  Upon  the  evidence  I  come  to  the 
conclusion  that  all  knew  of  the  insurance.  Finally,  all 
the  shareholders  have,  with  three  exceptions,  repudiated 
the  present  proceedings  and  have  intimated  that  thej  do 
not  desire  to  have  the  money  repaid.  The  exceptions 
are  Mr.  Morris,  his  son,  and  another  shareholder  who 
has  transferred  his  shares.  Under  these  drcomstanees, 
if  there  had  been  any  onsatisfied  creditors  and  the 
present  proceeding  had  been  by  action  instead  of 
summons,  there  might  be  no  answer  to  the  claim. 
But  the  question  arises  upon  a  summons  taken 
out  under  section  10  of  the  Companies  (Winding- 
Up)  Act,  1890.  That  section  is  carefully  worded. 
The  words  are  : — *'  The  Court  may,  on  the  applica- 
tion of  the  official  receiver  or  of  the  liquidator  of  the 
company,  or  of  any  creditor  or  contributory  of  the 
company,  examine  into  the  conduct  of  such 
promoter,  director,  manager,  liquidator,  or  other 
officer  of  the  oompany,  and  compel  him  to  repay  any 
moneys  or  restore  any  property  so  misapplied  or  re- 
tained, or  for  which  he  has  become  liable  or  aocoont- 
able,  together  with  interest  after  suoh  rate  as  the  Court 
thinks  just,  or  to  contribute  such  sums  of  moaey  to  the 
assets  of  the  company  by  way  of  compensation  in 
respect  of  suoh  misapplication »  retainer,  misfeaiance,  or 
breach  of  trust  as  the  Court  thinks  just. ''  It  nnnmi  to 
me  that  that  section  gives  a  wide  discretion  to  the 
Court,  nod  I  think  that  the  discretion  ought  to  be 
exercised  in  this  case  by  not  making  an  order  for  pay* 
ment,  having  regard  to  tbo  fact  that  most  of  the  share' 
holders  do  not  want  the  money  and  wonld  retan4^  if 
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paid  to  ibem,  to  these  directors,  and  thAt  the  other 
shai^olders  knew  of  what  had  been  done.  I  think, 
therefore,  that  there  ought  to  he  no  order  in  the  present 
case.  I  cannot,  however,giTe  these  directors  their  costs, 
because  they  ought,  in  my  jadgment,  to  have  made  a 
xMie  fall  and  detailed  disclosure.  The  liquidator  will 
he  entitled  to  take  his  costs  out  of  the  assets. 

{Solicitors — ^Linklater,  Addison^   Brown,    and  Jones  ; 
Maddisons  ;   H.  C.  Godfray.] 


C^wrt  of  Appeal  (A.  L.  Smith,  Vaoghan  \  1900. 

Williams,  and  Romer,  L.J  J.)         (  Aug.  2. 

XTLX   SHIPFING    COMPANY    (LIMITED)   V.   COBPOBATIOK 
OF  CABDIFF.* 

Shipping Charter-party — Demorrage  —  Con- 

stmction  of   charter-party — Ship   to    be  dis- 
charged *' with  all  despatch  as  customary  *' — 
iDsaffioient  supply  of  railway  trucks. 
Decision  of  Bigham,  J.  {ante^  p.   66),  affirmed. 


Iliis  was  an  apx>eal  by  the  plaintiffs  from  the  judgment 
•r  Mr.  Justice  Bigham  at  the  trial  of  the  action 
without  a  jury  (reported  ante,  p.  66  ;  5  Com.  Cas., 
87).  The  action  was  brought  to  recover  damages 
for  the  detention  of  the  plaintiffs'  ship  Cape  Wrath 
during  the  discharge  of  a  cargo  of  jarrah  wood 
at  Cardiff.  The  defendants  were  sued  as  the  endorsers 
of  the  bills  of  lading,  who  had  taken  delivery  of  the 
«argo.  The  defendants,  by  a  contract  dated  May  30, 
1S99,  had  bought  a  large  quantity  of  jarrah  wood  from 
Churchill  and  Sim  (who  were  made  third  parties  in  the 
action,  but  as  to  whom  no  question  arose  in  the  Court 
of  Appeal),  of  which  quantity  the  Cape  Wrath's  cargo 
was  an  instalment.  The  charter-party,  which  was  in- 
corporated in  the  bills  of  lading,  contained  the  follow- 
ing clause  : — *'T1ieship  to  be  discharged  with  all 
despatch  as  customary,  weather  permitting."  There 
was,  hi  fact,  considerable  delay  in  the  discharge  at 
Ourdiff  owing  to  an  insufficient  supply  of  railway  wagons 
alongside  the  ship.  The  ship  arrived  at  Cardiff  on 
October  2,  1899.  The  discharge  began  in  the  East 
Sate  Dock  on  October  3  and  was  not  completed  until 
November  23,  occupying  45  working  days,  llie  plaintiffs 
claimed  that  the  discharge  should  have  been  at  the  rate 
erf  150  tons  per  working  day,  upon  which  basis  it  would 
>Ave  occupied  22  or  23  working  days.  The  East  Bute 
DodE  was  the  property  of  the  Cardiff  Railway  Com- 
pany, which  did  the  work  of  discharging.  All  railway 
companies  had  access  for  their  wagons  to  the  dock.  It 
was  impossible  to  discharge  the  cargo  on  to  the  quay  or 
otherwise  than  into  wagons.  Tlie  defendants,  in  accord- 
ance with  the  usual  practice,  made  an  arrangement  with 
ihe  Great  Western  Railway  Company  for  the  supply  of 
wagons  to  convey  the  cargo  from  the  ship's  side  to  the 
corporation  depdt.  There  was  great  pressure  of  work  at 
Cardiff  during  that  month,  and  in  consequence  there  was 
great  difficulty  in  procuring  wagons,  llie  delay  in  the 
discharge  was  due  to  the  difficulty  of  procuring  wagons, 
and  was  not  due  to  the  acts  or  di^ault  of  the  defendants 
personally.  Mr.  Justice  Bigham  held  that  the  obligation 
upon  the  defendants  was  to  do  their  best  both  to  procure 
and  to  make  use  of  the  wagons,  and  that  they  had  ful* 
filled  that  obligation.  He  accordingly  gave  judgment  for 
the  defeoiiants.  The  plaintiffs  appealed,  contending 
that  the  defendants  were  not  excused  by  the  difficulty 
in  obtaining  wagons,  that  being  a  risk  undertaken  by 
the  defendants. 

Mr.  Joseph  Walton,  Q.C.,  and  Mr.  D.  C.  Leek  ap- 
peared for  the  plaintiffs  ;  Mr.  Rufus  Isaacs,  Q.C.,  and 
Mr.  Bailhache  appeared  for  the  defendants. 

*Bep<»ted  by  W.  F.  Bakby,  Esq.,  BarristeMit-Law. 


I       The  CoFBT,  having  taken   time  to  consider,  delivered 
judgment  dismissing  the  appeal. 

LoBD  JusTiOB  A.  L.  Shith  read  the  f oUowmg- judg* 
ment  : — This  is  an  action  by  shipowners  against  the 
receivers  of  cargo  under  a  bill  of  lading  for  demurrage 
or  damages  for  detention— it  matters  not  which  it  is 
called— of  the  plaintiffs'  ship  at  Cardiff,  which  was  the  port 
of  discharge,  the  allegation  being  that  th.e  ^hip  was  de- 
tained by  the  defendants  in  unloading  for  45  instead  of 
23  working  days,  and  the  plaintiffs  claim  for  this  the 
sum  of  £382.  The  real  question  is.  What  is  the  con- 
tract the  plaintiffs  have  with  the  defendants  as  to  the 
discharge  by  them  of  the  plaintiffs'  ship?  By  the  terms 
of  the  charter-party,  which  were  incorporated  into  the 
bills  of  lading,  by  which  terms  the  defendants  are 
bound,  the  cargo  was  "to  be  discharged  with  all 
despatch  as  customary."  It  will  be  notioed  that  the 
plaintiffs  have  taken  no  contract  from  the  defendani8,a8 
they  might  have  done  if  they  had  desired  to  do  so,  that 
the  cargo  should  be  discharged  in  any  fixed  period  of 
time,  in  which  case  beyond  question  the  obligatioD  to 
discharge  undertaken  by  the  cargo-owners  would  have 
been  absolute,  and  no  matter  what  unforeseen  circum- 
stances might  have  arisen  or  how  diligent  they 
might  have  been  in  their  endeavours  to  discharge 
the  ship  within  the  oontraoted  time,  if  they  did 
not  do  so  they  would  have  broken  their  contract  and 
must  have  paid  damages  to  the  shipowners  for  the 
breach.  But  this  is  not  the  contract  which  the  plain- 
tiffs have  taken  from  the  defendants,  for  the  only  con- 
tract, as  before  stated,  is  that  the  cargo  should  be 
"  discharged  with  all  despatch  as  customary."  I 
think  it  is  important  to  state  at  the  outset  the  findings 
of  my  brother  Bigham,  for,  considering  the  arguments 
addressed  to  us  on  behalf  of  the  appellant  shipowners,  the 
findings  are  very  important  in  this  case.  The  learned 
Judge  finds  that  the  rule  or  custom  of  the  port  of  Cardiff , 
as  applicable  to  the  plaintiffs'  ship,  was  that  the  cargo  was 
to  be  delivered  into  wagons  (railway  wagons)  and  in  no 
other  way  ;  that  the  appliances  customarily  used  at  the 
port  of  Cardiff  were  the  wagons  of  certain  specified  rail- 
way companies  and  no  others  ;  that  the  defendants  were 
not  personally  guilty  of  any  negligence  at  all  in  taking 
discharge  of  the  cargo,  and  that  they  did  their  best 
to  get  the  appliances  which  were  available  at  the  port 
at  the  time,  and  which  were  customarily  used  for  the 
purpose  of  discharging  vessels  ;  that  when  the  plain- 
tiffs' ship  arrived  there  was  a  great  stress  of  work,  and 
difficulties  had  to  be  contended  with,  and  that  it  was  a 
record  month,  and  that  the  defendants  did  their  best  to 
deal  with  the  difficulties,  and  took  delivery  of  the 
cargo  as  quickly  as  it  was  practicable  for  them  to  do. 
The  findings  were  really  not  contested  before  us,  and 
there  is  evidence  to  support  them.  Now,  these  being  the 
facts  as  found  by  the  learned  Judge,  the  question  arises. 
Have  the  plaintiffs  proved  that  the  defendants  have 
broken  their  contract  with  the  plaintiffs  that  the  cargo 
should  be  discharged  with  all  despatch  as  customary  ? 
lliat  the  plaintiffs  have  no  absolute  contract  with  the 
defendants  that  the  latter  will  discharge  the  plaintiffs 
ship  in  any  given  time  is  clear,  nor  have  they,  in  my 
judgment,  an  absolute  contract  that  the  defendants 
will  have  railway  wagons  down  upon  the  quay 
ready  to  take  delivery  of  the  cargo  at  Cardiff, 
which  is  the  only  way  delivery  can  there  be 
taken,  for,  as  Lord  Blackburn  says  in  the  House  of 
Lords  in  *'  Fostlethwaite  ▼.  Freeland  "  (5  App.  Cas., 
599,  at  p.  620),  **  If  the  obtaining  lighters  or  other 
customary  appliances  for  the  discharge  of  a  ship  on  its 
arrival  was,  like  the  proeuring  a  cargo  for  loading  the 
ship,  a  matter  which  fell  entirely  on  the  merchant« 
so  that  he  might  choose  his  own  mode  of  fulfilling  it, 
I  am  not  prepared  to  say  that  on  the  same  principle  h<L 
ought  not  to  be  held  to  undertake,  without  qualifleation» 
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to  provide  those  appliancei.  .  .  .  But  1  do  not 
think  thftt  the  undertaking  to  supply  lighters  or  other 
appliances  to  assist  in  discharging  the  ship  does  fall 
within  the  same  principle  as  the  undertaking  to  supply 
a  cargo."  This  appears  to  me  to  meet  the  last  sug- 
gestion made  in  the  reply  of  Mr.  Joseph  Walton  that 
there  was  an  absolute  duty  on  the  goods^owner  to  pre- 
pare himself  to  take  the  cargo.  In  my  judgment  the 
duty  is  not  absolute,  but  to  do  his  best.  Now,  the  con- 
tract which  the  plaintiffs  have  in  this  case  with  the 
defendants  for  the  discharge  of  the  cargo,  as  will  be 
seen  from  the  latest  authority  upon  the  subject  in  the 
House  of  Lords— no  fixed  time  being  stipulated  for  the 
discbarge — is  that  the  plaintiffs  will  discharge 
the  cargo  within  a  reasonable  time  under  existing 
cireumslaucet,  or,  in  other  words,  with  all  due  dili- 
gence having  regard  to  all  the  existing  circumstances, 
and  in  my  opinion  there  is  no  limit  as  to  what  are  ex- 
isting circumstances,  as  argued  by  Mr.  Joseph  Walton— 
namely,  the  limit  of  the  u^er  of  the  port  appliances. 
The  case  to  which  I  allude  is  that  of  **  Hick  v.  Raymond 
and  Reid,"  in  the  House  of  Lords  ([1893]  A.C.,22),  and 
when  what  is  therein  laid  down  is  understood  it  will  be 
seen  that  the  defendants'  contract  is  what  I  have  said  it 
is. .  In  ••  Hick  v.  Raymond  and  Reid  **  the  terms  of 
the  contract  were  that  the  cargo  was  to  be  deliverad 
at  the  port  of  London,  and  that  it  was  to  be  applied  for 
within  24  hours  of  the  ship's  arrival,  but  no  time  was 
specified  within  which  the  discharge  of  the  cargo  was  to 
be  completed.  It  was  held  by  the  House  of  Lords  in  a 
considered  judgment  that  when  a  bill  of  lading  is  silent 
as  to  the  time  within  which  the  consignee  is  to  dis- 
charge the  cargo  his  obligation  is  to  discbarge  it  within  a 
reasonable  time  and  that  he  performs  his  obligation  if  he 
discharges  the  cargo  within  a  time  which  is  reasonable  under 
the  existing  circumstances,  assuming  those  circum- 
stances, so  far  as  they  involve  delay,  are  not  caused  or 
contributed  to  by  him.  Lord  Herschell,  then  Lord  Chan- 
cellor, in  his  judgment  in  that  case,  in  clear  and  un- 
ambiguous language  states  the  law  applicable  to  a  bill 
of  lading  which  contains  no  fixed  time  for  unloading. 
I  am  myself  inclined  to  think  that  it  matters  not  in 
this  case  whether  the  words  **  as  customary  '*  are  in 
the  contract  or  not,  for  if  not  they  would  be  implied. 
The  Lord  Chancellor  (Lord  Herschell)  said  (at  p.  28) 
that  the  bills  of  lading  in  that  case  contained  no  stipu- 
lation that  the  discharge  should  be  effected  in  a  parti- 
cular number  of  days,  *•  and  therefore  in  accordance 
with  ordinary  and  well-4fBowB-  principles  the  obligation 
of  the  respondents  was  that  they  should  take  discharge 
of  the  cargo  within  a  reasonable  time.  The  question  is, 
Has  the  appellant  (the  shipowner)  proved  that  this 
reasonable  time  has  been  exceeded  ?  This  depends  upon 
what  circumstances  may  be  taken  into  considera- 
tion in  determining  whether  more  than  a  reason- 
able time  was  occupied."  Lord  Herschell  then 
states  the  rival  contentions  of  the  shipowner 
and  cargo-owner,  the  shipowner  contending  that 
the  cargo-owner  was  liable  if  the  discharge  of  the  vessel 
was  delayed  beyond  the  time  required  to  discharge  her 
under  ordinary  circumstances,  the  cargo- owner,  on  the 
other  hand, contending  that  he  was  not  liable  if  he  only 
occupied  the  necessary  time  under  existing  circumstances. 
Lord  Herschell  then  continued — and  here  is  the  principle 
to  be  applied  to  the  present  case — *'  the  only  sound 
principle  is  that  the  *  reasonable  time  '  should  depend  on 
the  circumstances  which  actually  exist.  If  the  cargo 
has  been  taken  with  all  reasonable  despatch  under  those 
cireumstances  I  think  the  obligation  of  the  consignee 
has  been  fulfilled.  ^Vhen  I  say  the  circumstances  which 
actually  exist,  I,  of  course,  imply  that  those  circum- 
stances, in  so  far  as  they  involve  delay,  have  not  been 
caused  or  contributed  to  by  the  consignee."  It  will  be 
seen,    Lord   Hersshell  says,  that  I'easonable  time  should 


depend  on  the  circumstances  which  actually  exist.  What 
circumstances  ?  ^Vhy,  all  the  circumstances  which  have 
relation  to  the  discharge  of  the  cargo.  The  judgment 
of  Lord  Watson,  though  shorter,  in  no  way 
differs  from  that  of  the  Lor<l  Chancellor,  and 
Lord  Ashbourne's  judgment  is  valuable  for  bringing 
together  prior  decisions,  especially  that  of  Mr.  Justice 
Blackburn  in  **  Ford  v.  Cotesworth  "  (L.R.,  4  Q.B., 
127),  in  which  that  learned  Judge  held  that  reasonable 
time  must  be  a  reasonable  time  under  the  circumstances, 
and  the  judgment  of  Lord  Selbome,  when  Lord  Chan- 
cellor, in  "  Postletbwaite  v.  Frecland  "  (5  App.  Cas., 
at  p.  608),  which  was  delivered  some  12  years  before 
Lord  Herschell  delivered  his  judgment  in  **  Hick  v. 
Raymond  and  Reid  "  above  referred  to.  Lord  Selbome 
said  the  same  as  Lord  Herschell  subsequently  said, 
though  in  different  language.  He  said,  *'  There  is  no 
doubt  that  the  duty  of  providing,  and  making  proper 
use  of,  sufficient  means  for  the  discharge  of  cargo,  when 
a  ship  which  has  been  chartered  arrives  at  its  destina- 
tion and  is  ready  to  discharge,  lies  (generally)  upon  the 
charterer.  If,  by  the  terms  of  the  charter- jiarty,  he  has 
agreed  to  discharge  it  within  a  fixed  period  of  time, 
that  is  an  absolute  and  unconditional  engagement  for  the 
non-perfoimance  of  which  he  is  answerable,  whatever 
may  be  the  nature  of  the  impediments  which  prevent 
him  from  performing  it,  and  which  cause  the  ship  to  be 
detained  in  his  service  beyond  the  time  stipulated.  If, 
on  the  other  hand,  there  be  no  fixed  time  the  law 
implies  an  agreement  on  his  part  to  discharge  the  cargo 
within  a  reasonable  time-»that  is,  as  was  said  by  Mr. 
Justice  Blackburn  in  *  Ford  v.  Cotesworth,'  *  a 
reasonable  time  under  the  circumstances.'  Difficult 
questions  may  sometimes  arise  as  to  the  circumstances 
which  ought  to  be  taken  into  consideration  in  deter- 
mining what  time  is  reasonable.  If  (as  in  the  present 
case)  an  obligation,  indefiuite  as  to  time,  is  qualified  or 
partially  defined  by  express  or  implied  reference  to  the 
custom  or  practice  of  a  particular  port,  every  impedi- 
ment arising  from  or  out  of  that  custom  or  practice, 
which  the  charterer  could  not  have  overcome  by  the  use 
of  any  reasonable  diligence  ought,  I  think,  to  be  taken 
into  consideration."  These  judgments  of  two  Lord 
Chancellors  in  the  House  of  Lords  on  the  point  I  have 
now  to  consider,  coupled  with  the  facts  found  by  the 
learned  Judge  in  this  case,to  my  mind  are  amply  sufficient 
to  show  that  the  judgment  of  Mr.  Justice  Bigham  is  correct, 
and  cover  all  the  points  taken  by  Mr.  Joseph  Walton  in 
argument.  It  appears  to  me  simply  waste  of  time  to 
discuss  in  detail  other  authorities  cited  in  argument, 
such  as  *♦  Good  and  Co.  v.  Isaacs  "  ([1892]  2  Q.B., 
665)  ;  **  Castlegate  Steamship  Co.  v.  Dempsey  "  ([1892] 
1  Q.B.,  854)  ;  and  **  Wyllie  v.  Harrison  "  (18  Court 
Sess.  Cas.,  4th  series,  92),  which  are  all  consistent 
with  the  judgments  in  '*  Postletbwaite  v.  Freeland  " 
and  in  **  Hick  V.  Raymond  and  Reid,"  and  with  the 
exception  of  **  \Vright  v.  New  Zealand  Shipping  Co." 
(4  Ex.D.,  165),  decided  in  1879,  before  **  Postletbwaite 
V. Freeland  "  in  the  House  of  Lords,  there  is  not  a  single 
case  in  this  country  in  the  plaintiffs'  favour.  As  regards 
the  case  of  '*  Wright  v.  New  Zealand  Shipping  Co.," 
in  my  judgment  it  is  not  now  law,  dissented  from  and 
discussed  as  it  has  been  on  different  occasions,  and 
especially  by  Lord  Blackburn  in  **  Postlethwaite 
V.  Freeland  "  (5  App.  Cas.,  at  pp.  616,  617),  and 
inconsistent,  as  it  is,  with  the  two  cases  in  the 
House  of  Lords.  If,  however,  the  case  of  "Wright 
V.  New  Zealand  Shipping  Co."  is  to  be  upheld 
upon  the  ground  suggested  by  Lord  Herschell  in  **  Hick 
V.  Raymond  and  Reid  "  ([1893]  A.C.,  at  p.  32)— viz., 
that  it  was  not  shown  in  that  case  that  the  cargo-owner 
could  not  by  reasonable  precautions  or  exertions  have 
procured  the  necessary  lighters  elsewhere  or  earlier, 
and  so  have  avoided  the  delay  which  took  placo— then, 
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if  that  be  the  ground  of  the  deouion,  the  case  is  not 
hostile  to  the  defendants,  for  the  findings  in  this  case 
are  that  they  had  taken  all  reasonable  precautions  and 
exertions  and  done  their  best  as  regards  the  discharge 
of  the  cargo,  and  the  case  has  therefore  no  application 
to  the  present.  In  my  opinion  the  present  case  upon 
the  facts  found  is  amply  covered  by  the  highest 
authority,  and  all  Mr.  Joseph  Walton's  points  are 
equally  covered.  This  appeal  must  be  dismissed  with 
costs. 

LoKD  Justice  Vavquak  Williams  read  a  judgment 
expressing  his  concurrenoe. 

Lord  Justice  Komer's  judgment  was  read  by  Lobd 
JuancB  A.  L.  Smith,  agreeing  with  the  above. 

[Solicitors— Lowless  and  Co.,  for  plaintiffs  ;  Riddell, 
yaizey,  and  Smith,  for  Wheatley,  Cardiff.] 


Chan.  Div.         )  1900. 

(Stirling,  J.)      j  Aug.  2. 

OIBBON  V.  THE  VB3TBY  OF  PADDINOTON.  * 

Metropolis — Streets — ^Widoo  ing  streets — Compul- 
sory purchase — Michael  Angelo  Taylor  Act 
(57  Geo.  III.,  o.  xxix.). 

A  vestry  can  take  part  of  a  house  tinder  sees. 
80,  82,  of  Michael  Angelo  Taylor's  Act  to  widen 
a  street  but  only  if  the  part  can  be  taken  without 
destroying  the  identity  of  the  house  as  a  house. 


The  question  in  this  case  was  whether  the  defendant 
vestry  were  entitled,  under  the  powers  of  an  Act  of 
Parliament  called  Michael  Angelo  Taylor's  Act,  to  take, 
for  the  purposes  of  street  improvement,  a  portion  of 
certain  houses  belonging  to  the  plaintiff  without  taking 
the  whole. 

'Hie  plaintiff  claimed  an  injunction  to  restrain 
the  defendants  from  proceeding,  under  a  certain  notice  to 
treat  served  by  them  upon  him,  to  take  such  parts  of  four 
hooses  in  Moscow-road,  in  the  parish  of  Paddington,  as 
were  therein  mentioned.  The  notice  to  treat  recited  an 
adjudication  by  the  defendants  that  the  hereditaments 
in  question  obstructed  and  prevented  the  widening  of 
Moeeow-road,  and  that  the  pussessioo,  occupation,  and 
purchase  of  such  hereditaments  and  premises  would 
be  necessary  for  effecting  the  said  improvement. 
It  then  stated  that  the  defendants  required  to  purchase  and 
take  the  hereditaments,and  were  willing  to  treat  with  the 
plaintiff  for  the  purchase  of  them  and  as  to  the  sum  to 
be  paid  or  compensation  to  be  made  to  the  plaintiff  for 
any  injury  or  damage  that  might  affect  the  plaintiff  or 
be  sustained  by  him  by  reason  of  the  said  improvement. 
The  hereditaments  referred  to  in  the  notice  were  the 
front  portions  of  four  housos,beiDg  Nos.  1  to  4,  Moscow- 
road,  and  the  effect  of  takinx  them  would  be  to 
remove  the  front  walls  of  the  houses,  together  with  a 
strip  of  the  property  about  4ft.  in  width.  The  houses 
were  small  and  of  considerable  age.  They  extended 
some  distance  back  from  the  road,  being  about 
14ft.  deep  and  having  gardens  or  yards  at  the 
rear.  The  front  portions  of  the  houses  consisted 
of  shops,  and  there  were  parlours  and  other 
rooms  at  the  back.  It  appeared  that  the  pre- 
mises were  all  unlet.  Three  of  the  houses  were  in 
sQch  condition  that  they  might  at  some  slight 
expense  be  made  fit  to  be  let  and  occupied  as  shops  ; 
the  fourth  waa  not  in  such  good  condition,  and  a  por- 
tion of  this  house  had  been  thrown  into  No.  5,  which 
also  belonged  to  the  plaintiff  and  had  been  rebuilt  by 
him.  There  was  evidenee,  however,  that  No.  4  was 
■till   capable   of   being   p«t   in  repair  and  leub.    It  also 

*B6portad  bf  G.  A  Strsktbk.  Esq..  Bazristar^-Iaw. 


appeared  that  there  had  been  some  negotiation  between 
the  plaintiff  and  the  vestry,  and  terms  had  been  pro- 
posed by  the  plamtiff  upon  which  he  was  willing  to  sell 
a  portion  of  the  property.  Those  terms  were  not 
accepted,  and  the  negotiations  having  failed  the 
plaintiff  fell  back  upon  his  strict  rights  and  brought  this 
action  to  compel  the  vestry  to  take  the  whoU 
of  the  property.  He  contended  that  the  defend- 
ants were  not  entitled  to  take  possession  of  the 
front  portion  of  the  houses  only  and  pull  dows 
the  same  so  as  to  leave  him  in  the  ownership  of  only 
the  rear  portions  of  the  houses  in  a  diamantled  con- 
dition and  wholly  unfit  for  such  occupation  or  use  ae 
they  had  heretofore  enjoyed.  He  also  urged  that  the 
premises  in  their  present  condition  were  barely  large 
enough  for  business  purposes,  and  if  they  were  further 
diminished  by  cutting  off  the  whole  frontage  as  pro- 
posed the  shops  and  houses  would  be  practically  unfit 
for  business  or  any  other  purpose.  The  defendants  on 
the  other  hand  contended  that  the  parts  of  the  houses 
required  by  them  could  be  taken  down  without  seriously 
affecting  the  stability  of  the  rest  of  the  premises,  and 
they  denied  that  if  necessary  alterations  were  made  th» 
rear  portion  of  the  houses  would  be  rendered  entirely 
unfit  for  use  and  occupation,  lliey  relied  upon  the 
Act  of  Parliament  as  giving  them  power  to  proceed 
under  the  notice  to  treat.  The  case  first  came  on  upon 
motion  for  an  injunction,  but  for  the  plaintiff  it  was 
argued  that  a  local  authority  proceeding  under  this  Aet 
could  only  take  a  portion  of  a  hoose  where  it  did  not 
involve  structural  alterations  of  too  radical  a  character* 
such  as  would  be  necessary  in  this  case. 

Mr.  Jenkins,  Q.G.,  and  Mr.  F.  H.  Colt  were  for  the 
plaintiff  ;  and  Mr.  Butcher,  Q.C.,  and  Mr.  G.  E.  Allan 
for  the  defendants. 

Mb.  Justice  Stibliko,  in  giving  judgment,  said 
that  the  question  was  one  of  considerable  diOculiy 
and  only  partially  covered  by  authority.  It  bad 
been  touched  upon  in  many  cases,  but  had  only  be«n 
really  dealt  with  in  one.  The  Act  differed  from  the 
Lands  Clanses  Consolidation  Act,  1845,  inaamtioh  aa  it 
contained  no  provision  similar  to  that  in  the 
later  Act  whereby  the  promoters  of  an  undertaking 
were  bound  to  take  the  whole  of  a  property 
if  the  owner  were  unwilling  to  sell  a  portion 
of  it.  It  was  provide<l  by  section  80  of  Michael 
Angelo  Taylor's  Act  (57  Geo.  III.,;  c.  xxix.)  that 
'Mt  shall  and  may  be  lawful  to  and  for  the 
commissioners  or  truetees,  or  other  persons  having 
the  control  of  the  pavements  of  any  parochial 
or  other  district,  from  time  to  time  and  at  all 
times  hereafter « to  .  .  .  widen  any  of  the  streeta 
.  .  .  within  any  parochial  or  other  district  ;  .  .  . 
and  if  any  houses,  walls,  buildings,  land8,tenements,  and 
hereditaments,  or  any  part  thereof,  shall  be  adjudged  by 
the  said  commissioners  or  trustees  or  other  persons  as 
aforesaid  to  project  into,  obstruct  or  prevent  them  from 
so  .  .  .  widening  the  said  streets  .  .  .  and  that 
the  possession,  oocnpation,  and  purchase  of  such  houses, 
walls,  buildings,  lands,  tenements,  or  hereditaments  will 
be  necessary  for  that  purpoBe,it  shall  and  may  be  lawful  to 
and  for  the  said  commissioners,  &c.,  and  they  shall  have 
full  power  and  authority  to  treat,  contract,  and  agfee 
.  .  .  with  the  several  owner  or  owners,  occupier  or 
occupiers,  of  all  such  houses,  walls,  bnildings,  lands,  and 
hereditaments  ...  for  the  porpoaes  afoiesaid,  and  to  pay 
for  the  same  such  sum  and  sums  of  money  ae  shall  be 
agreed  upon  by  the  said  oommis8ioners,&c.,  and  the  owner 
or  owners,  occupier  or  oconpiers  thereof  .  .  .  aad  to 
pull  down,  use,  sell,  or  dispose  of  sueh  houses,  walls* 
and  bnildings,  and  the  materials  thereof,  and  lay  tha 
sites  thereof , and  also  all  such  other  lands,  tenementstaad 
heveditem«nts,or  so  nraoh  thoreof  as  they  the  said  eon- 
missionecs,  &c., shall  think  proper  into  the  said  street. 
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It  WM  to  be  observed,  aaid  his  Lordship,  that  in  the 
first  portion  of  that  section  the  Act  spoke  of  '  *  houses, 
&c.,  or  any  part  thereof,''  but  in  the  remainder  of  that 
seetion  and  in  section  83,  which  dealt  with  the  case  of 
owners  who  refused  to  treat  or  agree,  the  words  "  or 
any  part  thereof  "  did  not  occur.  That  being  so,  the 
question  arose  as  to  whether  a  local  authority  could 
compulsorily  take  a  part  of  a  house.  That  question  had 
been  considered  in  "Gordon  v.*  the  Vestry  of  St. 
Mary  Abbott's,  Kensington  "  ([1894]  2  Q.B..  742).  It 
was  decided  in  that  case  that  where  the  authority  having 
control  of  the  streets  in  a  metropolitan  district 
bona  fide  adjudge  that  part  of  a  house  or  build- 
inf  obstruots  or  prevents  the  widening  of  a  street, 
subsections  80  and  82  of  57  Geo.  III.,  c.  zxiz., 
give  such  authority  power,  under  some  oircumstances^  to 
purchase  and  take  compulsorily  such  part  from  the 
owner,  and  he  cannot  require  them  to  take  the  whole 
house  or  building,  though  he  bo  able  and  willing  to  sell 
and  convey  the  whole  to  them.  There  the  case  came 
before  the  Ck>urt,  as  in  the  present  instance,  upon  an 
interlocutory  application  for  an  in  junction, and  the  Court 
decided  that  there  was  jurisdiction  to  take  part  of  a 
house  under  certain  circumstances.  The  reasons  were 
given  by  both  the  learned  Judges  who  heard  that  case, 
and  a  few  words  from  the  judgment  would  show  the 
view  which  they  took.  Mr.  Justice  Collins  said  : — 
**  The  construction  which  has  been  put  upon  section  80  in 
several  cases  is  this.  In  the  first  part  of  the  section  there' are 
the  words  '  houses,  wall8,buildtng8,  or  any  part  thereof,' 
and  the  section  contemplates  that  the  adjudication  made 
by  the  Commissioners,  both  as  to  the  fact  of  obstruction 
and  as  to  the  neoessity  of  purchase,  may  be  limited 
to  a  part.  That  is  arrived  at  by  construing 
the  subsequent  words,  *  such  houses,  walls,  build- 
ings, lands,  &c.,'  as  embracing  the  '  houses,  walls, 
buildings,  lands,  &c.,  or  any  part  thereof , '  previously 
mentioned.  Following  that  out,  section  81  deals  simply 
with  the  case  of  persons  incapacitated  to  treat,  but  the 
subject-matter  is  the  same  as  in  section  80.  Section  82, 
which  gives  the  compulsory  powers,  deals  with  the  case 
of  persons  unable  by  absence  or  unwilling  to  treat  ;  but 
the  subject-matter  is  again  simply  referred  to  as  '  such 
houses,  buildings,  lands,  ftc.,'  thus  carrying  on  through 
the  three  sections  the  initial  definition  of  that  which  the 
Commissioners   may    consider   and   deal  with — namely, 

*  houses,  buildings,  lands,  &c.,  or  any  part  thereof.'  I 
think,  therefore,  that  it  cannot  be  successfully  argued 
to-day  that  the  construction  which  has  been  put  upon 
section  80  does  not  apply  to  section  82,  because  section 
80  has  hitherto  been  considered  apart  from  section  82. 
Section  80  seems  to  me  to  be  the  foundation  of  the 
whole  code.    The   Courts   have  decided  that  the  words 

*  or  any  part  thereof  '  are  by  implioation  earned  on 
into  the  words  *  such  houses,  buildings,  lands,  &c. '  in 
the  other  part  ef  the  section,  and  I  am  of  opinion  that 
they  are  so  carried  on  in  section  82." 

The  Court,  having  arrived  at  that  conclusion,  refused 
to  grant  an  injunction  ;  but  they  proceeded  to  express 
the  view  which  they  entertained  of  the  state  of  the  law 
in  a  way  which  his  Lordship  (Mr.  Justice  Stirling)  was 
not  at  liberty  to  disregard.  It  was  suggested  that  the 
logical  result  of^'hat  construction  of  the  Act  was  that 
the  local  authority  being  at  liberty  to  take  part  of  a 
house  was  bound  under  section  82  to  give  proper  com- 
pensation, including,  first,  the  value  of  the  part  taken, 
secondly,  the  sums  necessary  to  be  expended  by  the 
owner  in  order  to  repair  the  damage  done  to  the  house ; 
and,  thirdly,  the  diminution  in  value  of  the  portion 
left.  That  was  not  the  view  of  the  learned  Judges 
because  they  expressed  the  limitation  which  they  put 
upon  the  construction.  Mr.  Justice  Cave  said(atp.749):~ 
**  You  may  divide  a  piece  of  land,  and  make  of 
it    two    pieces    of    land,    and     each     is      land    for 


all  purposes,  but  you  cannot  divide  a  house  and 
make  of  it  two  houses  ;  you  get  something  which 
is  not  a  house.  If  you  take  half  of  a  build- 
ing occupied  as  a  tavern,  you  do  not  take  a 
tavern  and  leave  a  tavern ;  you  take  part  of  a 
whole  thing  and  leave  the  other  part  of  that  whole  thing 
for  the  previous  owner  of  the  whole.  So  far  as  I  can 
see  the  Act  does  not  contemplate  that  that  shall  be 
done  ;  it  does  not  contemplate  that  part  of  a  house  may 
be  taken  in  the  sense  that  the  owner  shall  be  left  with 
something  which  is  not  a  house,  which  cannot  be  used 
for  the  purpose  for  which  the  house  was  used  before,  and 
which  is  essentially  different  in  its  character  and  con- 
dition from  what  the  house  was  before.  If  that  were 
the  case  made  out  here  I  should  be  clearly  of  opinion 
that  the  Act  of  Parliament  did  not  enable  a  portion  of 
the  house  in  that  sense  to  be  taken,  and  that  the  whole 
house  must  be  taken  by  the  vestr} . " 
So  also  Mr.  Justice  Collins  said  : — "  It  is  not  enough 
to  oast  the  jurisdiction  of  the  vestry  to  say 
simply  that  the  structure  sought  to  be  removed 
cannot  be  taken  and  removed  without  altering  the 
ap];)earance  of  the  premises  and  involving  alterations 
thereto,  and  that  the  taking  of  the  land  will  diminish 
the  value  of  the  Town-hall  Tavern  to  the  plaintiff. 
Those  facts  are  not,  in  my  opinion,  sufficient  to  destroy 
the  right  of  the  vestry  to  give  the  notice.  There  must, 
however,  I  think,  be  the  distinction  in  point  of  fact 
which  has  already  been  pointed  out  between  land  and  a 
house.  Land  is  by  its  nature  oapable  of  being  divided ; 
a  house  is  prima  facie  a  unit  incapable  of  division  ;  but 
there  are  cases  in  which  it  would  be  impossible  to 
say  that  a  portion  of  a  house  might  not  be  cut 
off  without  destroying  the  identity  of  the  house  itself. 
If  a  particular  part  of  a  house  can  be  pointed  to  which 
the  vestry,  bona  fide,  find  is  the  only  part  which 
obstructs  the  improvement,  and  that  part  is  separable 
from  the  house,  so  that  it  can  be  removed  without 
destroying  the  house  as  a  house,  then  I  should  say  that 
there  is  nothing  to  prevent  the  vestry  from  compulsorily 
taking  that  part  only.  If,  on  the  other  hand,  the 
thing,  in  respect  of  which  they  form  their  judgment 
that  it  obstructs  and  is  necessary  to  be  removed,  is  so 
indissolubly  linked  with  the  whole  fabric  of  the  house 
that,  in  the  opinion  of  the  jury,  it  cannot  be  removed 
without  practically  destroying  the  identity  of  the  house 
as  a  house,  then  I  think  the  vestry  are  not  entitled  to 
say  that  *  part  thereof  '  only  obstructs,  or  that  *  part 
thereof  *  only  is  necessary  to  be  removed  for  the 
purpose  of  the  improvement.  Under  those  circum- 
stances I  am  of  opinion  that  the  vestry  could  not  stop 
short  of  taking  the  whole."  It  was  his  duty,  said 
Mr.  Justice  Stirling,  to  give  effect  to  that  ex- 
pression of  the  law,  and  the  result  was  that  a 
limitation  must  be  placed  upon  the  word  **  part." 
If  the  local  authority  desired  to  take  a  part 
of  a  house,  the  portion  taken  must  be  something  which 
could  fairly  be  called  a  part.  For  instance,  a  porch,  a 
conservatory,  or  a  cellar  might  be  taken  ;  but  if,  on  the 
other  band,  it  was  desired  to  take  a  substantial  portion 
so  that  the  use  of  the  house  would  be  substantially 
interfered  with  and  the  house  would  no  longer  be  occu- 
pied as  the  kind  of  building  it  was  before,  then  the 
whole  must  be  taken.  Applying  that  to  the  present 
case,  his  Lordship  thought  that  the  plaintiff  was  entitled 
to  insist  upon  the  vestry  taking  the  whole  of  the  houses 
in  question.  But  it  was  contended  that  the  plaintiff 
had  lost  his  right  to  do  so  by  reason  of  what  had  passed 
between  him  and  the  vestry.  No  doubt  there  had  been 
negotiations,  and  the  plaintiff  had,  perhaps,  contemplated 
pulling  the  houses  down  and  rebuilding  them,  as  it  was 
said  a  prudent  person  would  do.  But  upon  the  evidence  it 
seemed  to  his  Lordship  that  the  plaintiff  had  been  will- 
ing to  sell  a  portion  upon  terms  which  were  not  acceded 
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to,  and  be  desired  to  fall  back  upon  bis  legal  riftbts.  As 
to  bis  intention  to  rebuild,  no  doubt  be  liaci  contem- 
plated it,  but  an  owner  was  at  liberty  to  deal  witb  bis 
property  at  wbatever  time  be  tbougbt  fit,  and  tbe 
TOftry  were  not  entitled  to  compel  bim  to  anticipate 
tbat  time.  Tbe  plaintiff  was  entitled  in  tbis  case  to 
compel  tbe  vestry  to  take  tbe  whole  of  tbe  bouses  and 
there  must  be  an  injunction  in  tbe  terms  asked  for.  His 
Lordship's  sympathy  was  with  tbe  vestry  and  tbe  rate- 
payers, because  tbe  vestry  were  in  a  very  difficult  posi- 
tion having  regard  to  tbe  state  of  tbe  law,  but  in  tbe 
view  which  be  took  of  tbe  law  tbe  costs  of  the  applica- 
tion must  follow  the  event. 
[Solicitors—J.  E.  Moore  ;  J.  H.  Hortin.] 


Arches   Court  \ 

(Sir  Arthur  Charles)    j 


1900. 
Aug.  2. 


SX    PASTE    THB    BBCTOK    AND    OH  17BCH WARDENS    AND 
COBPOBATION  07  BIDEFORD.* 

Eoclesiastical  Law — Faculty — Disused  conse- 
crated burial-gn^und — Public  highway. 
Held,  that  the  Court  had  jurisdiction  to  grant 
a  faculty  to  permit  a  portion  of  a  disused  conse- 
crated burial-ground  to  be  thrown  into  the  ad- 
joining public  highway. 

Tbis  was  an  appeal  from  a  judgment  of  Ghanoellor 
Dibdin  in  the  Consistory  Court  of  Exeter. 

Bfr.  Grazebrook  appeared  for  tbe  appellants. 

Tbe  arguments  were  beard  hy  tbe  Court  on  the  25th 
alt.,  when  judmnent  was  reserved. 

The  Dean  of  Arches  now  said  :— Tbis  is  an  appeal 
from  the  refusal  by  the  Chancellor  of  tbe  diocese  of 
Exeter  to  issue  a  citation  on  the  petition  of  tbe  rector 
and  churchwardens  of  tbe  parish  of  Bideford,  and  of  the 
mayor,  aldermen,  and  burgesses  of  tbe  town  for  a 
faculty  to  permit  a  portion  of  a  disused  consecrated 
burial-ground  to  be  thrown  into  tbe  adjoining  public 
highway.  The  leained  Judge  was  of  opinion  that  be 
had  no  jurisdiction  to  grant  a  faculty  for  tbe  proposed 
purpose,  and  on  that  ground  refused  tbe  citation.  It 
appears  from  tbe  petition  tbe  allegations  in  which  for 
the  purpose  of  tbis  appeal  must  be  assumed  to  be 
accurate  that  tbe  corporation  are  desircus  of  effecting  a 
mucb-neeiled  improvement  by  widening  a  street  in  tbe 
town  of  Bideford,  called  Honeston-street,  and  witb 
that  object  desire  to  add  to  the  highway  a  portion  of  the 
old  consecrated  burial-ground,  containing  about  337 
square  feet.  Tbe  plan  annexed  to  tbe  petition  and  an 
enlarged  plan  ^iroduced  at  the  bearing  show  exactly  what 
is  proposed  to  be  done.  There  can  be  no  doubt  that 
tbe  street  along  tbe  boundary  of  tbe  burial-groimd  is  at 
present  inconveniently  narrow — it  is  only  16ft.  wide — 
and  that  it  is  quite  inadequate  for  the  traffic  which 
passes  along  it.  The  street,  it  may  be  observed,  is 
the  main  approach  from  the  rectory,  and  from  tbe 
whole  of  one  side  of  tbe  town  to  tbe  market-place  and 
church,  and  immediately  opposite  tbe  burial-ground 
stands  tbe  national  school.  The  alteration,  if  made, 
would  therefore  be  not  only  for  tbe  general  convenience 
and  safety  of  tbe  public,  but  particularly  of  the  rector 
and  many  of  bis  parishioners,  as  well  as  of  all  persons 
who  use  the  school.  The  burial-ground  was  closed 
by  Order  in  Council  dated  May  16, 1893,  the  last  inter- 
ment having  taken  place  in  it  in  August,  1884.  In  the 
piece  of  land  in  question  there  are  five  graves  and  two 
headstones,  and  tbe  petitioners  have  obtained  the  assent 
of  tbe  representatives  of  those  interred  in  three.  The 
representatives  of  those   interred   in  the  remaining  two 
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cannot  be  found,  but  in  all  these   cases   tbe  petitioners, 
should  a  faculty  be   granted,    undertake  decently  and 
reverently  to  remove  tbe  remains  to  another   portion  of 
the  ground,  and  in  the  case  of  the  headstones  to  re-erect 
them  in  a  suitable  position  to  be  approved  by  the  reetor 
and  churchwardens.      The  corporation  are  prepared  to 
pay  for  the  accommodation  asked   for   tbe   sum  of  £42 
to  be  applied  by  tbe   rector  and   eburchwardens  in  re- 
pairing the  burial-ground  walls  and  putting  tbe  ground 
itself  in  order  and  further  to  erect  a   new  and  sufficient 
boundary   wall   of  tbe   same   height  as    tbe    present 
wall.      In   tbe  petition    tbis   sum   of   £42   is  spokea 
of   as     **  purchase-money "     of   tbe 'land   itself,    bol 
what  is  really  desired  is  not  a  faculty  for  an  actual  sale 
of  the  land,  but  a  faculty  for  tbe  use  of   tbe  land  as  a 
part  of  the  adjoining  highway,   tbe   ownership  of   the 
■oil     remaining     unaffected.      The    parish   vestry   has 
unanimously  passed   resolutions   in    support     of     this 
application.    Under  these  circumstances  the  vestry,  the 
rector  and  churchwardens,  and  tbe  corporatioB  being  all 
assenting  parties,  and  tbe  alteration  proposed  being  nn« 
doubtedly  for  the  convenience  of   parishioners  and  the 
public,    tbe   case  appeared   to   tbe  learned   Judge  of 
the  Court  below  to  be  one  in  which,  if  it  were   witbia 
tbe  power  of  the  Court,  tbe  faculty  should  be  granted, 
or  at  all  events  a  citation  should  be  Issued.    But  be  was 
of  opinion  that  he  had  no  jurisdiction.    **  It  has  long 
been  decided,"  he  sajs,    "  by  tbe  Queen's  Bench  and 
by  tbe  Court  of  Arches  that  there  is  no  jurisdiction   in 
the  Boclesiastical  Court  to  authorise  consecrated  ground 
to;be  applied  to  secular  uses — '  Reg.  v.  Twiss  '     (L.R., 
4Q.B.,  407);  •Harper  v.  Forbes'  (5  Jur.,N.S.,  275). 
I  considered  the  question    fully  in  a  Rochester  case  a 
few   years   ago,     *  Jn   re   Plumstead    Burial   Board  ' 
([1895]  P.,  225).  Nothmg  has  happened  since  to  change 
my  view.    There   is,    however,    a  later  case,  *  Re   8t. 
Nicholas,    Leicester,'  in    the   diocese  of  Peterborough, 
where  tbe  decision  was  tbe  other   way,    and   there  are 
several  cases  in   tbe  diocese   of   London   in   which  an 
opposite  view  to   mine   has  been  acted   upon.    Under 
these  circumstances  I  cannot  but  feel  great  diffidence  in 
re-stating  my  opinion,  and   were  it  not  that  tbe  matter 
concerns  my  jnzisdiction  and  seems  to   me  to  have  been 
definitely  decided  by  authorities  which  bind  me,  I  should 
feel  even   more   hesitation.    It   is   time   tbis  very  im- 
portant point  were  carried  to  tbe  Court   of  Arches,  and 
I  hope  this  will  be   done   in  the  present  ease."    There 
is     vnquestionably     a     great     diversity    of     inractice 
in     tbe     dioceses     of     this     province      as     to     the 
grant   of     faculties     of   tbis   description  ;    whilst   on 
tbe    one     hand     the   learned     Judge    of   tbe     Court 
below  has  refused   to   grant   them  upon  two  occasions, 
the  first   in   tbe   diocese   of   Rochester   and  now  in  tbe 
diocese  of  Exeter,  they   have   been   granted   in  various 
forms  and  witb  various  limitations  by  Dr.  Tristram,  tbe 
Chanoellor  of  London   and  of   Chichester,    and   by  tbe 
Chancellors  of  Worcester,  Lincoln,  LUndaff,  and  Peter- 
borough.   In  London,    in   particular,    since  1872,  they 
have  been  repeatedly  granted, and  a  history  of  the  origin 
of  the  practice   will   be   found   in   tbe  judgment  of  tbe 
Chancellor  in   tbe  case  of  '*  St.    Botolpb,    Aldgate  " 
([1592]  P.,  161).    Tbe  same   learned  Judge,    sitting  as 
Chancellor  of  Chichester,  in  **In  re  St.  Andrew's,  Hove" 
([1895]  P.,  228,  b.),  gives  bis  reasons  at  length  for  bold* 
ing  that  in  the  case   of   a   churchyard  closed  for  burials 
an  ecclesiastical  Court  has  a  discretionary  power  to  make 
an   order   of    tbe   kind    now   asked   for  ;    and   in  tbe 
Leicester  case  ([1809]  P.,  19)  all  tbe  authorities  for  and 
against  the    exercise     of     such     a    power    are    very 
fully   considered  by  tbe   Chancellor  of   tbe    diocese  of 
Peterborough.    I  believe    I    am  correct  in   stating  that 
witb  tbe  exception  of  tbe  two  cases  to  which  tbe  learned 
Judge   of    the    Court   below   referred   all  tbe  reported 
decisions  on  this  subject   are   decisions   of  Consistorial 
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Coortii.  But  those  two  stand  on  a  different  footing, 
being  decisions  of  the  Court  of  Queen's  Beneh  and 
the  Arches  Court  respectively.  The  learned  Judge 
founded  his  judgment  upon  them  and  if  they  do  in  fact 
decide  the  point  now  under  consideration  they  no  doubt 
hind  him  as  indeed  they  would  also  bind  this  Court.  It 
is  necessary  therefore  to  examine  them  carefully  and  I 
will  proceed  to  do  so,  taking  them  in  order  of  their 
date.  •*  Harper  v.  Fortes  '»  (5  Jur.,  N.S.,  275)  was 
decided  in  this  Coprt  by  Dr.  Lushington  in  1859.  It 
was  then  proved  that  the  churchwardens  of  a 
parish  at  Ileigate,  with  the  approval  of  the 
vicar,  rural  dean,  and  Bishop,  but  without  a 
faculty,  had  permitted  a  part  of  the  parish  churchyard 
to  be  taken  into  the  public  road,  and  a  suit  was  insti- 
tuted against  them  by  a  parishioner  praying  for  their 
canonical  correction  and  also  asking  for  an  order  that  the 
churchyard  should  bo  restored.  At  the  hearing  the 
churchwardens  di«l  not  deny  that  there  had  been  a  viola- 
tion of  the  law  nor  did  they  apply  for  a  confirmatory 
faculty.  The  suit,  therefore,  was  practically  undefended, 
and  the  observations  of  the  Judge  at  the  outset  of  the 
hearing  were  certainly  not  necessary  to  ihe  decision. 
Nothing,  as  tbe  learned  Judge  in  the  Plumsteail  case 
([1895]  P., at  p.  238)  points  out,ean  be  more  emphatic  than 
Dr.  Lushington  *s  statement  of  the  law,  a  statement 
which  repeated  in  substance  observations  he  had  made 
whenChancellorof  London  in**  i2<;  St.  John's,  Walbrook  " 
(2  Rob.,  515)  ;  but  so  far  as  the  decision  is  concerned 
it  leaves  me  free  to  consider  whether  the  general  proposi- 
tion laid  down  is  applicable  to  the  facts  with  which  I 
now  have  to  deal— whether  in  other  words  it  can  be 
applied  without  qualification  to  consecrated  ground 
when  the  purpose  for  which  the  ground  was  originally 
consecrated  can  no  longer  be  lawfully  carried  out.  In 
1869  *' Reg.  V.  Twiss  "  (L.R.,  4  Q.B.,  407)  came 
before  the  Court  of  Queen's  Bench.  In  that  case  the 
guardians  of  the  poor  of  a  parish  in  the  diocese  of 
Lendon  applied  to  the  Consistorial  Court  for  a  faculty — 
a  confirmatory  faculty— authorizing  the  erection  on  a 
consecrated  burial-ground  of  a  chapel  for  the  inmates 
of  a  workhouse  and  of  certain  other  workhouse  build- 
ings. Before  sentence  a  stranger  to  the  parish  applied 
for  a  prohibition  on  the  ground  that  the  Ecclesiastical 
Court  had  no  jurisdiction  to  grant  such  a  faculty.  The 
application  was  refused  for  two  reasons,  first  because  it 
was  BOt  clear  that  the  faculty  when  granted  would 
authorize  more  than  the  erection  of  the  chapel,  which 
would  he  a  purely  ecclesiastical  purpose,  and,  secondly, 
because  the  applicant  was  a  stranger  to  the  parish  ; 
and  the  Chief  Justice  (Cockbum)  in  the  course  of  his 
judgment,  whilst  expressing  approval  of  the  doctrine  or 
proposition  enunciated  by  Dr.  Lushington,  distinctly 
states  that  the  application  before  the  Court  would  be 
disposed  of  *'  on  narrower  grounds."  There  is  nothing, 
therefore,  in  the  decision  itself  binding  on  this  Court, 
although  the  utmost  respect  is  of  course  due  to  the  dicta 
of  the  learned  Judges  as  to  the  general  law  regulating 
the  power  of  tho  Ecclesiastical  Courts  to  make  orders 
with  reference  to  the  use  of  consecrated  ground.  It 
may  be  observed  that  the  language  of  Dr.  Lushington 
and  the  Chief  Justice  would,  if  strictly  construed,render 
it  impossible  lawfully  to  grant  a  faculty  for  secular 
even  though  combined  with  ecclesiastical  uses.  Yet 
such  faculties  have  been  repeatedly  granted  by  the 
Ecclesiastical  Courts  without  objection.  It  seems  to 
me, therefore, that  whilst  the  dicta  in  deference  to  which 
the  learned  Judge  of  the  Court  below  acted  no  doubt 
accurately  express,  in  general  terms,  the  law  of  the 
subject,  they  must  be  read  with  some  sort  of  qualifies* 
tion,  and  I  say  so  with  the  less  hesitation  because  my 
eminent  predecessor  does  not  appear  to  have  himself 
acted  upon  them  in  their  entirety.  Thus  I  find  that 
within  two  months    of   this   decision   in    the  Walbrook 


case  ([1852]  i  Rob.,  615)  he  granted,  in  **  Campbell 
V.  Paddington  Parishioners  **  ([1852]  2  Rob.,  558),  a 
faculty  for  the  erection  of  a  vestry  on  ground  which 
had  been  consecrated  for  a  burial-ground,  but  which  had 
never  been  used,  and  was  not  intended  to  be  ever  used, 
for  interments.  He  points  out,  it  is  true,  in  explana- 
tion of  his  decision,  that  a  vestry  room  is  employed  for 
ecclesiastical  as  well  as  secular  uses,  but  he  did  not 
limit  the  grant  of  the  faculty  to  the  former.  On  the 
contrary,  tbe  application  being  for  a  faculty  for  a  new 
and  suitable  building  for  vestry  or  other  parochial  pur- 
poses, he  granted  it  for  both.  I  may  notu  in  passing 
that  the  case  of  **  St.  George \s,  Hanover- square,  v. 
Steuart  *'  (Stra.,  1,126),  referred  to  in  the  Paddington 
case  as  illustrating  the  position  that  no  faculty  can 
be  granted  for  the  use  of  consecrate<l  ground  for 
any  secular  purpose  whatever,does  not  appear  to  warrant 
quite  so  general  a  proposition.  There  the  parish  was 
cited  to  appear  and  show  cause  why  a  faculty  should 
not  be  granted  for  a  charity  school  on  part  of  the 
churchyard,  and  eventually  a  prohibition  was  granted, 
but  it  is  not  clear  upon  what  ground  the  Court  pro- 
ceeded. As  far  as  can  be  gathered  from  the  very  brief 
report  I  think  the  Chancellor  of  Peterborough  is 
probably  correct  in  his  view  that  there  was  some**  special 
and  accidental  impediment  "  to  tho  grant  of  a  faculty, 
'*  such,  perhaps,  as  interference  with  some  common  law 
right  "  ([1899]  P.,  27).  There  still  remains  one  case  to 
which  reference  should  be  made,  because  it  is  a  decision 
of  this  Court.  Sir  W.  Wynne  is  stated  by  Dr.  Lushing- 
ton to  have  refused  a  faculty  to  convert  a  part  of  the 
churchyard  at  Ewell  into  a  public  road.  But  no  report 
exists  of  the  circumstances  of  the  case,  and  it  is,  at 
any  rate,  beyond  question  that  at  the  time  of 
the  decision  the  churchyard  must  still  have  been 
available  for  the  purposes  for  whioh  it  had  been  con- 
secrated. Now,  in  the  present  case  the  faculty  is  asked 
for  in  respect  of  ground  which  can  no  longer  be  law- 
fully used  for  burials.  It  remains,  nevertheless,  under 
the  jurisdiction  of  the  ordinary,  and  now  there  are  also 
many  statutory  restrictions  upon  the  mode  in  which  it 
may  be  used.  For  example ,  it  can  no  longer  be  built 
upon,  either  temporarily  or  permanently  (47  and 
48  Vict.,  c.  72,  section  3  ;  50  and  51  Vict.,  c.  32, 
section  4).  The  care  of  it  is  vested  in  the  church- 
wardens where  there  is  no  burial  board,  and  they  are 
bound  to  maintain  it  in  order  and  do  tho  necessary 
repairs  of  the  walls  and  fences  (18  and  19  Vict.,  c.  125, 
section  18)  and  their  expenses  are  to  be  repaid  out  of  the 
poor-rate.  It  has  become  in  fact  simply  an  open  spaco 
kept  up  by  the  parishioners  but  not  available  for 
use  for  its  former  ecclesiastical  purpose.  If 
it  still  remained  open  the  ordinary  would 
undoubtedly  have  power  to  grant  a  faculty  for 
a  footpath  to  be  made  within  it  for  the  public  con- 
venience (**  Walter  v.  Mountaguo,"  1  Curt.,  253),  and 
regarding  the  question  as  one  of  jurisdiction  as  opposed 
to  discretion  I  can  see  no  difference  between  a  faculty 
for  a  path  across  a  churchyard  and  for  a  path  along  one 
side  of  it.  These  paths  so  long  as  interments  were  law- 
ful would  also  subserve  the  ecclesiastical  purpose  of 
burial,  but  I  see  no  reason  why  the  jurisdiction  should 
not  remain,  although  the  ecclesiastical  purpose  can  no 
longer  be  carried  out.  And  in  this  case,  as  no  question 
can  arise  as  to  the  curtailment  of  the  parishioners'  rightf 
of  burial  space  for  the  future,  I  see  no  objection  to 
authorizing  the  removal  of  the  present  boundary  wall  so 
so  as  to  allow  the  proposed  path  to  be  thrown 
into  the  public  way.  But  if  this  be  done  means 
muft  be  taken  to  preserve  a  record  uf  the  exact  measure- 
ment of  the  piece  of  land  thus  added  to  the  road,  for 
it  will  still  remain  a  part  of  the  burial  ground  subject 
to  ecclesiastical  jurisdiction  and  to  the  statutes  as  to 
the  mode  in  which  burial  grounds  may  be  lawfully  used. 
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In  the  result,  therefore  I  am  of  opinion  that  thift 
appeal  must  be  allowed.  I  think  that  the  discretion 
which  the  learned  Judge  of  the  Coart  below  was  asked 
to  exercise  was  within  the  limits  of  the  Court's  juris- 
diction, ao'l  if  it  be  matter  of  discretion  there  is  no  dis- 
pute that  the  faculty  is  one  which  ought  to  be  granted. 
The  proper  course  will,  I  think,  be  to  follow  the  pro- 
cedure adopted  by  8ir  Robert  Phillimore  in  **  iZe 
Bettison  **  (L.R.,  4  A.  and  B.,  294)  ;  to  retain  the 
cause  and  direct  a  faculty  to  issue  to  the  rector  and 
churchwardens  authorizing  the  setting  back  of  the 
present  wall  and  the  rebuilding  it  in  the  new  position 
indicated  on  the  plan  annexed  to  the  petition,  upon  the 
terras  to  which  the  petitioners  have  expressed  tbeir 
willingness  to  submit.  The  faculty  must  be  subject  to 
a  proviso  that  the  remains  to  be  removed  shall  be  re- 
interred  in  another  portion  of  the  ground  to  be  selected 
by  the  rector  and  churchwardens. 

[Solicitors — Peard   and    Sons,    agents    for    Hole  and 
Peard,  Bideford,  for  the  appellants.] 


r^an.  Div.        \  1900. 

(Kekewich,  J.)    \  Arg.  3. 

IX  BE  TBEASrRE— WILD  V.     STAXHAM.* 

Revenue — Estate    dnty — Apportionment — Will — 

General     power     of     appointment — Kesiduary 

estate — Finance  Act,  1804,  s.  9,  subs.  1. 

Where  a  married  woman  by  her  will  exercised 

a*  general  power  of  appointment  over  a  fund,  and 

also  made  a  residuary   bequest,    the  estate   duty 

payable  on  her  death  in  respect  of  the  appointed 

fund  must  l)e  borne  by  tliat  fund. 

Where,  however,  the  testatrix  bequeathed  the 
residue  to  the  residuary  legatee  **  after  paying 
my  funeral  and  testamentary  expenses  and 
debts"  ;  held,  that  the  estate  duty  was  a  testa- 
mentary expense,  and  must  be  borne  by  the  re- 
sidue. 


This  was  an  originating  8ummons  taken  out  by  the 
executors  of  the  will  of  the  late  Mrs.  Sarah  Hatt 
Treasure  to  determine  the  question  whether  the  estate 
duty  payable  on  the  death  of  the  testatrix  in  re9i)ect  of 
property  appointed  by  her  will  under  the  power  of 
appointment  vested  in  her  by  the  will  of  her  father, 
Mr.  James  Wild,  dece^tsed,  ought  to  be  borne  and 
paid  by  and  out  of  the  property  so  appointed,  or 
whether  the  same  ought  to  be  borne  aad  paid  by  and 
out  of  the  residuary  estate  of  the  testatrix. 

It  appeared  that  Mrs.  Treasure  had  a  power 
of  appointment  under  the  will  of  her  father 
over  one-third  of  his  property.  By  her  will  made 
February  26,  1894,  Mrs.  Treasure  appointed  the 
plaintiffs  her  executors  and  trustees,  and  directed 
and  appointed  with  regard  to  all  the  property  or 
share  or  shares  of  property  to  which  any  power 
of  appointments,  whether  general  or  special,  vested  in 
her  under  the  will  of  her  father,  the  said  James  Wild, 
extended,  and  by  virtue  of  the  same  power  that  the 
same  property  or  share  or  shares  of  property  should  be 
held  upon  trust  for  the  plaintiff,  James  Anstey  Wild, and 
the  defendant,  Mrs.  Elizabeth  Phillips  Stanham,  as  tenants 
in  common  in  equal  shares,  and  the  testatrix  gave  the 
residue  of  her  real  and  personal  estate  to  her  trustees 
upon  trust  for  sale  and  conversion  and  to  divide  the 
proceeds,  **  after  paying  my  funeral  and  testamentary 
expenses  and  debts  "  to  other  persons.  Mrs.  Treasure 
died  on  May  6,  1899,  and  the  will  was  proved  by  the 
plaintiffs.    The  summons  was  heard  on  July  27  and  28. 

^Reported  by  F.  E.  Ady,  Esq.,  Barrutar-at-Law. 


Mr.  John  .Dixon  appeared  for  the  trustee!  and 
executors. 

Mr.  P.  O.  Lawrence,  Q.C,  and  Mr.  W.  M.  Cann, 
for  the  appointees,  said  that  the  property  appointed 
went  to  the  executors  as  such,  and  therefore  the 
estate  duty  was  payable  out  of  the  residuary  estate.  In 
any  case  there  was  a  direction  in  the  will  to  pay  the 
testamentary  expenses  out  of  the  residue,  and  testa- 
mentary exx)enses  included  estate  duty.  The  whole  of 
the  estate  must  be  treated  as  personalty. 

Mr.  Wai-rington,  Q.C,  and  Mr.  W.  A.  Peck  appeared 
for  the  residiuury  legatees. 

Mb.  Justice  Kekewich,  in  a  considered  judgment^ 
said  : — The  argument  on  behalf  of  those  interested  in 
the  residuary  estate,  who  desire  to  throw  the  burden  of 
the  estate  duty  on  the  appointed  fund,  was  mainly 
directed  to  the  construction  of  section  9,  subsection  1, 
of  the  Finance  Act,  1894,  or,  rather,  to  its  application 
to  the  ease  in  band.  In  my  opinion,  the  appointed  fund 
did  not  pass  to  the  executors  as  such.  I  have  arrived 
at  this  opinion  independently  of  the  law  as  it  stood 
before  the  date  of  the  Finance  Act,  and  to  which  I  do 
not  propose  further  to  refer,  but  the  arguments  founded 
on  that  state  of  the  law  go  to  confirm  it.  The  position 
of  executors  under  a  will  exercising  a  general  power  of 
appointment  must  be  treated  as  settled  by  *  *  i  n  re  Hoskin  *8 
Trusts"  (L.R.,  6  Ch.  Div.,  281)  and  •*//»  re  Phil- 
brick's  Trusts  "  (34Z.J'.,Ch.,  iJ68), which  was  there  re- 
ferred to  by  Sir  George  Jessel,  M.R.,  and,  having 
regard  to  what  was  said  by  Lord  Justice  James 
in  **In  re  Hoskin's  lrusts,''no  distinction  can  be  made 
between  a  power  given  to  a  married  woman  and  one  given 
to  any  other  person.  In  "/n  re  Philbrick's  Trusts,**  Sir 
John  Romilly  explained  that  when  a  married  woman 
made  a  will  in  exercise  of  a  power  and  appointed 
executors,  inasmuch  as  she  could  only  make  her  will 
by  virtue  of  the  power,  and  could  only  have  appointed 
the  executors  for  the  purpose  of  administering  the 
appointed  property,  she  must  be  considered  to  have 
appointed  the  property  to  the  executors  as  trustees. 
Let  me  repeat  that  after  what  was  said  by  I^rd  Justice 
James  in  **Inre  Hoskin's  Trusts'*  this  must  be  treated  aa 
applicable  to  a  power  exercised  by  any  other  person, 
and  that  notwithstanding  that  what  was  said  by  Sir 
John  Romilly  is  in  language  and  in  substance  not  strictly 
applicable  to  such  a  case.  It  was  argued  that  executors 
appointed  by  will  exercising  a  general  power  could  not 
be  held  responsible  if  they  did  not  look  after  the  admini- 
stration of  the  fund,  and  it  was  unfortunately  lost,  because 
they  are  only  bound  to  require  payment  of  the  fund  to 
them  if  required  for  the  purposes  of  the  will.  I  do  not 
wish  to  conclude  the  question  of  their  responsibility,  but 
there  is  certainly  room  for  contending  that  this  argu- 
ment is  not  consistent  with  the  doctrine  laid  down  in 
the  cases  cited.  Nevertheless  it  seems  to  me  that  the 
appointed  fund  does  not  pass  to  the  executors  as  such, 
and  **  In  re  Culverhouse  :  Cook  v.  Culverhouse  " 
([1896]  2  Ch.,  251)  does  not  decide  that  it  does.  There 
the  property  in  question  was  leasehold  specifically 
bequeathed,  and  the  judgment  proceeded  on  the  title  of 
the  executor  as  explained  in  the  passage  in  W^illiams  on 
Executors  there  cited.  Where  there  is  an  appointed 
fund  on  the  other  hand  the  executors  do  not  take  it  by 
virtue  of  tbeir  office,  but  because,  to  again  quote  Sir 
John  Romilly 's  language,  the  donee  of  the  power  must 
be  considered  to  have  appointed  the  property  to  the 
executors  as  trustees.  On  this  point  therefore  I  am  in 
favour  of  those  who  say  that  the  estate  duty  must  be 
charged  on  the  appointed  fund.  On  the  other  question, 
namely,  whether  the  estate  duty  falls  witliin  the  de- 
scription of  testamentary  expenses,  and  must  therefore 
be  paid  out  of  the  residuary  estate,  I  am  in  favour  of 
those  who  say  that  it  must  be  so  paid.  I  must  in  this 
follow  my  own  judgment  in  "  In  re  Clemow ;  Yeo  v.  Cle- 
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mow"  ([1900]  2  Ch.,  18M).  It  was  attempted  to  distin- 
guish  that  case  on  the  ground  that  there  the  direction 
was  to  |>ay  the  testamentary  expenses  of  another  person. 
That  is  true,  and  the  distinction  is  of  importance  with 
reference  to  one  of  the  points  argued  and  decided  in  that 
case,  bat  as  regards  the  point  with  which  1  am  dealing 
here  mj  judgment  was  based  entirely  on  the  reasoning 
that  as  paympDt  of  estate  duty  was  essential  to  obtain- 
ing a  grant  of  probate,  that  duty  most  be  considered  as 
mnch  a  testamentary  expense  as  any  other  payment 
necessarily  or  properly  incurred  by  the  executors  for 
'  that  purpose. 

[Solicitors— Wild  and  Wild ;  Crawford  and  Chester.] 


Chan.  Div.      )  1900. 

(Buckley,  J.)    (  Aug.  3. 

PSLHAM  CLINTON   V.    THE   DUKE  OV  NSW  CASTLE.* 

Will — Construction — Estate  in  special  tail — ^Rule 
in  Shelley's  case. 

A  testator  devised  certain  estates  to  a  younger 
son,  Charles,  with  a  provision  that  his  eldest  son 
might  purchase  and  redeem  those  estates  for 
certain  siuns  of  money,  and  the  will  continued  ; — 
**  The  proceeds  to  go  with  the  limitations  of  this 
will — that  is  to  say,  to  my  son  Charles  if  he 
marries  a  fit  and  worthy  gentlewoman  and  his 
issue  male,  to  such  issue  male  and  their  male  de- 
scendants, in  failure  of  which  "  then  over. 

Heldf  that  Charles  took  an  estate  in  special 
tail,  which  he  could  disentail. 


This  was  an  action  relating  to  the  Shire  Oaks  Estate, 
the  Worksop  Manor  Estate,  and  the  Nottingham  Park 
Estate  (otherwise  the  Nottingham  Town  Estate),  dealt 
with  by  the  fifth  codicil  to  the  will  of  Henry  Pelham, 
fourth  Duke  of  Newcastle,  the  question  of  law  in  dis- 
pute arising  under  the  following  circumstances  : — The 
fourth  duke,  by  his  fifth  codicil,  dated  August  14,  1846, 
to  his  will,  dated  Januaiy  31,  1814,  willed  and  be- 
queathed to  his  son,  Lord  Charles  Pelham  Pelham 
Clinton,  the  estates  referred  to,  and  after  providing 
that  his  eldest  son,  the  Earl  of  Lincoln,  might  purchase 
and  redeem  those  estates  for  certain  sums  of  money 
the  testator  continued  as  follows  : — **  The  proceeds  to 
go  with  the  limitations  of  this  Y?ill — that  is  to  say,  to 
my  son  Charles  if  he  marries  a  fit  and  worthy  gentle- 
woman and  his  issae  male,  to  such  issue  male  and 
their  male  descendants,  in  failure  of  which"  then  over. 
At  the  date  of  that  codicil  Lord  Charles  was  unmarried. 
On  August  10,  1848,  he  married  Elizabeth  Grant.  On 
January  12,  1851,  the  testator  died.  On  December  14, 
1894,  Lord  Charles  died.  The  plaintiff  in  the  present 
action  was  the  eldest  son  of  the  marriage  of  Lord 
Charles  with  Elizabeth  Grant.  The  action  came  before 
Mr.  Justice  Buckley  under  an  order  dated  June  18, 1900, 
made  upon  the  application  of  the  defendant,  Henry 
Pelham  Archibald  Douglas,  Dnke  of  Newcastle,  and 
upon  an  admission  by  him  of  the  marriage,  and  that 
Elizabeth  Grant  was  a  fit  and  worthy  ft entle woman,  and 
that  the  plaintiff  was  the  eldest  son  of  the  marriage,  and 
that  Lord  (Iharles  died  as  above  stated,  for  the  deter- 
mination of  the  point  of  law  whether  upon  the  true  con- 
struction of  the  fifth  codicil  the  same  codicil  conferred 
on  Lord  Charles  a  mere  life  estate  or  an  estate  in  tail 
male,  or  in  tail,  or  an  estate  in  fee  simple.  The  point 
was  of  great  importance  inasmuch  as  the  estates  were  of 
great  value,  and  in  1851  Lord  Charles  had  executed 
what  purported  to  be  a  disentailing  assurance  of  all  except 
the  copyhold  and  customary  estates,  and  under  this  and 
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certain  conveyances  and  other  instruments  of  title  the 
properties,  or  the  unsold  portion  thereof,  had  become, 
according  to  the  defendant,  vested  in  himself. 

Mr.  Bwinfen  Eady,  Q.C.,  and  Mr.  Peterson  were  for 
the  plaintiff  ;  and  Mr.  Haldane,  Q.C.,  Mr.  Vaoghan 
Hawkins,  Mr.  Ingle  Joyce,  and  Mr.  J.  E.  H.  Bonn  foe 
the  defendant. 

At  the  conclusion  of  the  arguments  his  Lordship  took 
time  to  consider  his  judgment. 

Ms.  Justice  Bucklby,  in  delivering  judgment, 
after  stating  the  facts,  said  :— The  plaintiff  says 
that  the  fifth  codicil  conferred  a  mere  life  estate 
on  Lord  Charles.  The  defendant  disputes  that.  First, 
as  to  some  things  which,  1  think,  are  plain.  The  form 
of  the  gift  is  in  the  first  place  to  Charles  in  such  terras 
as  would,  if  there  were  nothing  more,  give  him  the  fee 
simple,  but  the  words  whioh  direct  that  the  proceeds,  if 
the  Earl,  of  Lincoln  purchases,  are  "  to  go  with  the  limita- 
tions of  this  will  **  make  it  plain  that  whether  the  estates 
are  purchased  or  not  the  estates  or  their  proceeds  are  to 
go  on  the  limitations  which  are  expressed  with  regard 
to  the  proceeds.  Secondly,  as  regards  these  limitations, 
1  think  it  is  clear  that  the  words  are  to  be  read  as  if  a 
comma  or  the  word  *'  and  '*  were  inserted  next  after 
the  word  **  Charles  **  so  that  the  limitations  will  be 
**  to  my  son  Charles,  and  if  he  marries,"  &c.,  to 
such  issue  male.  Thirdly,  I  think  that  the  words 
"  and  has  issue  male  **  mean  "  and  has  issue  male  by  a 
fit  and  worthy  gentlewoman."  And,  fourthly,  I  think 
that  the  words  **  if  he  marries,**  &c.,  are  not 
words  of  condition,  but  words  limiting  or  defining  the 
issue  male  whom  the  testator  calls  **  such  issue  male.'* 
To  express  these  last  three  points  concisely,  I  think  the 
meaning  of  the  words  is  the  same  as  if  the  testator  hnd 
said,  "to  my  son  Charles,  and  such  issue  male  as  he 
may  have  by  marriage  with  a  fit  and  worthy  gentle- 
woman, and  their  male  descendants,  in  failure  of 
which  '*  then  over.  The  contention  which  the  plaintiff 
put  forward  was  that  the  rule  in  Shelley's  case  has  no 
application  to  these  limitations,  for  that  upon  autho- 
rities to  which  he  referred  the  rule  is  that  if  to  the 
words  of  limitation  of  the  inheritance  there  are  super- 
added words  of  limitation  which  alter  the  course  of 
descent  the  rule  in  Shelley's  case  does  not  apply,  and 
that  in  such  case  the  heirs  take,  not  by  descent,  but  as 
purchasers  (**  Hamilton  v.  West,"  10  Ir.  Eq.Rep.,  75  ; 
**  Dodds  v.  Dodds,"  11  Ir.  Ch.Rep. ,  374. and  other  cases 
of  that  kind).  It  was  argued  that  in  this  ca«:e  Charles 
cannot  take  an  estate  tail,  for  that  the  limitation  is 
such  as  that  not  all  but  only  a  selected  class  of  bis  issiie 
male  are  to  take.  Thus,  for  instanoe,  if  Charles  married 
a  fit  and  worthy  gentlewoman  and  had  issue  male,  and 
then  married  a  lady  who  did  not  satisfy  those  words, 
and  again  had  issue  male,  the  latter  class  of  issue  art; 
not  to  take  by  virtue  of  the  gift.  The  urgument  that 
this  exception  exists  to  the  application  of  the  rule  in 
Shelley's  case  is,  I  think,  well-founded,  and,  in  fact,  it 
was  not  disputed  by  the  defendant.  But  the  first 
answer  given  was  that  the  rule  in  Shelley's  case  has 
nothing  to  do  with  this  case  ;  that  the  effect  of  these 
limitations  is  to  give  to  Charles  an  estate  in  special 
tail.  For  that  proposition  reliance  was  placed  upon 
*•  Page  V.  Hayward,"  which  is  reported  in  2  Salkeld,  570, 
and  more  fully  in  Piggott  on  Recoveries,  176.  (His  Lord- 
ship referred  at  some  length  to  that  case,  and  proceeded. ) 
This,  therefore,  appears  to  me  to  be  a  direct  authority 
that  a  good  estate  in  special  tail  may  be  created  by 
words  of  limitation  to  the  issue  male  of  a  marriage  with  a 
person  of  a  certain  name.  In  Challis  on  the  Law  of  Real 
Property,  lind  ed.,  p.  268,  **  Page  v.  Hayward  "  is  re- 
ferred to  as  an  authority  for  the  proposition  that  *'  on 
a  gift  to  a  single  donee  in  special  tail  the  wife  (or 
husband)  assigned  to  the  donee  is  not  necessarily  a 
specified  individual,  but  may  be  one  of  m  special   class  ; 
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for  example,  may  be  any  person  bearing  a  specified 
name.''  In  Preston  on  Estates,  vol.  2  of  1827,  at 
p.  412  it  is  stated  :— **  An  estate  tail  special  in  this 
particular  ascertains  the  person  by  whom,  or  on  whose 
body,  the  heirs  inheritable  to  the  entail  shall  be 
begotten  ;  thus  .  .  .  4thly,  on  the  body  of  any 
person  who  is  not  his  wife,  and  although  she  be  the  wife 
of  another  man,  and  whether  the  donee  be  a  single  or  a 
married  man  ;  or  on  the  body  of  a  person  of  particular 
rank,  as  a  person  of  the  degree  of  peerage  ;  or  on  the 
body  of  a  person  being  a  Protestant,  &c.,  or  a 
person  who  shall  have  a  given  portion,  as  £10,000." 
It  seems  to  me  that,  without  any  recourse  to  the 
rule  in  Shelley's  case,  there  is  here  created  (subject  to 
something  which  1  must  say  npon  the  word  *•  issue")  a 
valid  estate  in  si)ecial  tail.  As  regards  the  word 
"  issue,*'  it  has  been  said  that  a  devise  to  A  and  his 
issue  is  the  aptest  way  of  describing  an  estate  accord- 
ing to  the  statute  (see  per  liOrd  Thurlow  in  **  Hockley 
▼.  Mawbey,"  1  Ves.  jun.,  142,  149).  Prima  facte,  I 
think  issue  is  a  word  of  limitation  equivalent  to  heirs  of 
the  body,  and  not  a  word  of  purchase.  (His  Lordship  re- 
ferred at  some  length  to  **  Roe  dem.  Dodsonv,  Grew," 
2  Wils.,  822,  and  Wilmot,272 ;  **  Roddyv.  Fitzgerald," 
6  H.L.C.,  823  ;  and  •*Bemal  v.  Bemal,"  3  My.  and 
Cr.,  559,  681,  and  continued.)  For  these  reasons  it 
seems  to  me  that,  apart  altogether  from  the  rule  in 
Shelley's  case,  Charles  took  an  estate  in  special  tail 
male.  But,  further,  if  the  rule  in  Shelley's  case  has 
application,  I  first  observe  that  there  is  here  no  gift  in 
express  terms  to  Charles  of  a  life  estate.  The  first  gift 
in  the  will  to  him  would,  without  more,  give  him 
the  fee  simple.  The  limitations  stated  with 
regard  to  the  proceeds  do  not  express  his  estate 
to  be  a  life  estate,  and  I  apprehend  that 
ivhat  I  have  to  look  at  is  to  see  whether  the 
testator  did  not  intend  to  make  the  estate  travel  through 
the  defined  class  of  issue  male  generally.  If  he  did, 
then  I  can  only  give  effect  to  that  intention  by  giving 
to  the  ancestor  an  estate  in  tail  ;  otherwise,  as  Lord 
Cairns  said  in  **  Bowen  v.  Lewis  "  (0  App.  Cas.,  at  p. 
ft07),  **  the  consequence  is  that  the  only  other  resource 
which  you  have  is  to  give  to  the  first  taker  in  the  series 
of  issue  an  estate  by  purchase,  in  which  case  it  will  not 
go  through  the  issue  generally,  but  only  through  the 
^lescendants  of  that  imrticular  head  of  the  issue."  So 
here,  if  I  were  to  hoKl  that  there  is  not  an  estate  in 
ftj)ccial  tail  male  in  Charles,  but  that  the  first  taker  in 
the  series  of  issue  took  by  purchase,  it  would  follow 
that  only  the  descen^lants  of  that  particular  head  of  the 
issue  would  take,  and  the  words  **  in  failure  of  which  " 
would  not  be  satisfied.  Upon  the  principle,  therefore, 
of  **  Jesson  v.  Wright  "  (2  Bli.,!)  and  *'  Van  Grutten 
V.  Foxwell  "  ([1897]  A.C.,  C58),  I  ought  to  say 
that  the  rule  in  Shelley's  case  is  to  be  applied  so  as  to 
give  effect  to  the  general  intention  of  the  testator  that 
the  whole  class  of  issue  male  by  a  fit  and  worthy 
gentlewoman  shall  be  exhausted  betore  the  gift  over 
shall  take  effect.  For  these  reasons  I  hold  that,  on  the 
ti-ue  construction  of  the  fifth  codicil.  Lord  Charles  took 
not  a  mere  life  estate,but  an  estate  in  special  tail  male. 

The  action  was  dis^nissed. 

[Solicitors- Blair  and  Girling;  Richard  Smith  and 
Sons,  agents  for  Marshall  and  Rite,  East  Retfoi-d.] 


Judicial  Committee  of  the  Privy  CounciH 

(Lords  Macnaghten  and  Lindley,    and  (  1900. 

Sir   Richard    Couch   and   Sir    Henry  r'        Aug.  4. 
Strong)  / 

KING  AND  ANOTHER  V.  CHEYNE.* 

Privy  Council  Appeals— New  South  Wales— Local 
j^)vernuient— Public  roads    other     than  main 
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roads — Special     areas— Vermin-proof    gates — 

Obstmction. 

Notwithstanding  section  428  of  the  Local  Go- 
vernment Act,  1890  (New  South  Wales)  owners 
of  lands,  whether  adjoining  owners  or  single 
owners,  whether  such  lands  are  in  special  areas 
or  not,  may,  with  the  consent  of  the  shire  council, 
place  vermin-proof  swing  gates  across  roads  other 
than  main  roads,  under  the  provisions  of  th/e 
Vermin  Destruction  Act,  1890  (New  South  Wales). 


This  was  an  appeal  from  a  judgment  of  tho  Supreme 
Court  of  Victoria  of  May  29,  1899,  allowing  an  appeal 
from  part  of  a  judgment  of  Mr.  Justice  Hood. 

Mr.  Haldane,  Q.C.,  and  ^Ir.  C.  H.  Sargant  were 
counsel  for  the  appellants. 

The  arguments  were  recently  heard  before  a  board 
composed  of  Lord  Hobhouse,  Lord  Macnaghten,  Lord 
Lindley,  Sir  Richard  Coach,  and  Sir  Henry  Strong, when 
judgment  was  reserved. 

LOBD  Lindley,  in  giving  their  Lordships'  judg- 
ment, said  the  question  raised  in  the  appeal  was 
whether  the  appellants  were  entitled  to  maintain  un- 
locked swing  rabbit-proof  gates  across  a  public  road. 
The  facts  were  as  follows  :— The  appellants  are  owners 
of  the  Serpentine  Estate  in  the  shire  of  East  London, 
Victoria.  In  1896  they  enclosed  their  lands  with  rabbit- 
proof  wire  fencing  at  their  own  expense.  They  obtained 
the  permission  in  ^Titing  of  the  shire  council  to  erect 
wire  netting  swing  gates  across  some  poblic  roads  which 
intersected  the  enclosed  land  and  they  put  up  such  gates 
accordingly.  All  that  was  done  under  the  authority  of 
section  58  of  the  Vermin  Destruction  Act,  1890.  None 
of  the  roads  so  interfered  with  are  main  roads  ;  nor  is 
the  land  enclosed  part  of  any  special  area  as  defined  by 
the  Venmin  Destruction  Act,  1890.  In  1898  the 
respondent  and  other  inhabitants  of  the  district  in 
which  the  enclosed  land  lay  applied  for  and  obtained 
a  rule  niH  for  a  mandamus  conunanding the  shire  council 
to  remove  these  gates  on  the  ground  tliat  they  were 
obstructions  and  illegal  by  virtue  of  section  428  of  the 
Local  Government  Act,  1890.  The  order  nUi  was  dis- 
charged by  the  Judge  of  First  Instance  (Mr.  Justice 
Hood),  but  on  appeal  to  the  Full  Court  his  decision  was 
reversed  and  the  order  was  made  absolute.  From  that 
decision  the  appellants  had  obtained  special  leave  to 
appeal  tii  this  board.  The  shire  council  took  no  part  in 
this  appeal.  The  respondent  had  not  lodged  any  case 
nor  had  he  appeared  by  counsel  at  their  lordships'  bar 
to  oppose  the  appeal.  Tlie  only  materials  therefore 
before  their  Lordships  were  those  furnished  by  the 
appellants  and  the  colonial  statutes.  The  judgments  of 
Mr.  Justice  Hood  and  of  the  Court  of  Appeal  were 
however  before  their  Lordships.  The  case  really 
turned  on  three  colonial  Acts  of  Parliament  all  passed 
on  the  same  day.  ITiey  were  :— 1 .  The  Local  Govern- 
ment Act,  1890  ;  2.  The  Vermin  Destruction  Act, 
1890  ;  3.  The  Fences  Act,  1890.  They  were  all  sub- 
stantially re-enactments  of  previous  Acts  with  amend- 
ments. By  the  Local  Government  Act,  1890  (No. 
1,112),  section  428,  it  was  the  duty  of  the  council  of 
every  municipality,  except  as  hereinafter  or  by  any  other 
Act  of  Parliament  now  or  hereinafter  to  be  in  force 
provided,  to  oj^n  and  keep  open  for  public  use  and  free 
from  obstruction  every  surveyed  and  reserved  road, 
street,  or  public  highway  required  for  public  traffic  and 
proclaimed  by  this  or  any  other  Act  within  the  municipal 
district.  Penalties  were  imposed  on  persons  infringing 
that  enactment.  But  there  was  a  provision  to  the 
effect  that  unlocked  swing  gates  not  being  injurious  to 
the  public   might    be   put   up   across   any   road  by  the 
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adjoining  owner  with  the  licence  of  the  Governor  in 
Cooncil  on  the  application  of  the  municipal  council. 
That  was  the  enaotroent  on  which  the  respondents  relied 
and  sacoeeded  in  their  appeal  in  the  colony.  That 
section  428  no  doubt  threw  upon  the  appellants  the 
burden  of  showing  that  the  swing  gates  which  were  in 
question  bad  been  lawfully  erected  and  might  be  kept 
across  public  roads.  But  the  exception  at  the  beginning 
of  the  section  was  very  material,  especially  having  re- 
gard to  the  fact  that  the  Legislature  when  they  were 
passing  the  Local  Government  Act  were  actually  passing 
another  Act  specially  relating  to  the  erection  of  rabbit* 
proof  gates  across  roads.  Before  noticing  that  Act  it 
would  be  convenient  to  refer  shortly  to  the  Fences  Act, 
1890.  By  that  Act  (No.  3,092)  the  occupiers  of  adjoin- 
ing lands  were  required  to  separate  them  by  a  fence  at 
their  joint  expense  (section  5)  and  to  keep  the  same  in 
repair  (section  16).  Special  provision  was  made  for 
lands  bounded  by  streams  (section  6),  for  lands  bounded 
by  other  lands  not  occupied  (sections  10,  IS),  and  for 
the  erection,  if  desired,  of  live  fences  (i.e.,  hedges)  next 
roads  (section  14).  There  was  no  other  express  provision 
relating  to  fences  by  the  sides  of  roads,  nor  was  there 
anything  in  this  Act  which  authorizes  the  erection  of  any 
obstruction  across  a  road.  The  Fences  Act,  1890,  was 
only  important  for  the  better  understanding  of  the 
Vermio  Destruction  Act,  1890.  That  Act  (1,153)  was 
divided  into  two  parts.  The  first  part  imposed  the  duty 
of  destroying  vermin,  including  rabbits  (section  3),  on 
the  occupiers  and  owners  of  land  (section  7),  and  that 
duty  extended  to  half  of  all  roads  bounding  their 
lands  (section  14).  The  first  part  of  the  Act  alno  con- 
tained elaborate  provisions  for  enforcing  theperfonnance 
of  that  duty  (see  Fart  L,  sections  3-44).  Then  came 
Part  II.,  which  contained  a  series  of  enactments  to 
facilitate  the  erection  of  vermin-proof  fencing  (see 
sections  45-71).  On  a  petition  signed  by  the  owner  or 
owners  of  land  desiring  assistance  shire  councils  might 
obtain  loans  for  enclosing  lands  with  such  fencing 
(sections  4b  et  seq.).  Such  lands  formed  special  areas 
(section  46).  If  advantageous  the  lands  of  two  adjoin- 
ing owners  might  be  enclosed  with  one  vermin-proof 
fence  instead  of  being  separated  by  a  dividing  fence 
(see  section  49  (6)  and  section  57).  The  provisions 
specially  applicable  to  the  erection  of  gates  across  roads 
were  sections  57,  58,  and  59.  These  were  as  follows  :— 
**  Section  57.  Any  two  or  more  owners  of  adjoining 
prox)erties,  with  the  sanction  of  the  shire  council  if 
within  a  special  area,  instead  of  having  dividing  fences 
between  such  lands  may  enclose  the  whole  of  such 
adjoining  lands  with  a  continuous  wire  netting  or  other 
rabbit-proof  or  vermin-proof  fence,  having,  when 
enclosing  any  road,  swing  gates  covered  with  wire 
netting.  58.  Any  owner  of  land  intersected  with  roads, 
with  the  sanction  of  the  shire  council,  instead  of  having 
dividing  fences  between  such  land  may  enclose  at  his 
own  e\i)on6e  the  whole  of  such  land  with  a  continuous 
wire  netting  or  other  rabbit-proof  or  vermin-proof 
fence,  having,  when  enclosing  any  road,  swing  gates 
covere<l  with  wire  netting.  Nothing  in  this  or  the 
preceding  or  following  section  shall  authorize  the 
enclosing  as  therein  provided  of  any  main  road.  59.  In 
enclosing  any  two  or  more  adjoining  properties  with  one 
continuous  fence  under  this  part  of  this  Act  it  shall  be 
lawful,  with  the  approval  in  writing  of  the  shire  council, 
to  erect  such  fence  across  any  public  road  if  in  the 
opinion  of  such  council  such  is  not  required  for  public 
use,  and  if  a  swing  gate  with  wire  netting  be  erected 
wherever  the  fence  crosses  such  road.  If  any  person 
wilfully  damages  or  destroys  any  such  fence  or  swing 
gate  erected  across  any  such  road  or  elsewhere,  or  leaves 
any  such  swing  gate  open,  or  breaks  or  injures  any 
wire  netting  or  other  rabbit-i>roof  or  vermin-proof 
fence   or   portion    thereof,  he    ehall,  on   conviction,  be 


liable  to  be  imprisoned  for  any  period  not  exceeding  six 
months  and  to  pay  a  penalty  not  exceeding  £50." 
The  whole  question  before  their  Lordships  really  turned 
on  the  true  construction  of  section  58.  Mr.  Justice  Hood 
thought  that  it  plainly  covered  this  case.  But  the  Court 
of  Appeal  regarded  section  58  as  confined  to  lands 
within  special  areas.  1'hat  conclusion  was  arrived  at  by 
considering  the  position  of  section  58  between  sections  57 
and  59,  which  the  Court  read  as  confined  to  lands  in 
special  areas.  The  Court  also  thought  that  the  words 
'*  instead  of  having  dividing  fences  between  such  land," 
which  occurred  in  section  58,  could  have  no  meaning  unless 
there  was  some  duty  to  have  such  fences  and  that  duty 
coi^ld  only  be  found  Imposed  on  the  owners  of  lands 
in  special  areas.  The  Court  referred  to  section  49 
as  imposing  such  duty  on  them.  Their  Lordships  were 
unable  to  follow  that  reasoning.  The  sections  were  not 
skilfully  drawn.  It  did  not  appear  to  their  Lordships 
that  section  57  was  confined  to  adjoining  lands  in 
**  special  areas,"  although  if  they  were  in  rach  areas  the 
sanction  of  the  shire  council  must  be  obtained,  not  only 
because  section  57  said  so,  but  also  because  of  section  59. 
The  necessity  for  saying  so  in  section  57  might  perhaps 
be  accounted  for  by  the  fact  that  section  57  related  not 
only  to  the  crossing  of  roads  but  to  the  dispensation 
from  the  duty  of  having  dividing  fences  as  required  by 
the  Fences  Act,  1890.  Section  59  had  no  reference  to 
that  duty,  but  was  confined  to  putting  gates  across  roads. 
The  two  sections  were  not  co-extensive  in  their  opera- 
tion, but  both  might  be  read  as  applying  to  the  owners 
of  adjoining  properties,  whether  within  special  areas  or 
not.  Ulie  words  in  section  58,  **  instead  of  having 
dividing  fences  between  such  land,"  were  very  obscure. 
Between  such  land  and  what  ?  llie  section  did  not  say. 
If  roods  were  meant  then  section  49  imposed  no  duty  to 
have  any  vermin-proof  dividing  fences  in  special  areas 
only.  The  dividing  fences  there  spoken  of  were  dividing 
fences  between  adjoining  properties.  Roads  were  not 
mentioned,  although,  perhaps,  they  might  be  included. 
Dividing  fences  were  required,  and  were  only  required,by 
the  Fences  Act,  1890  ;  but  that  Act  applied  to  all  lands 
and  not  only  to  lands  in  special  areas.  If  dividing  vermin- 
proof  fences  were  required  in  special  areas  it  must  be 
because  the  shire  council  found  them  necessary  as  a  rule 
and  required  them  accordingly.  That  they  could  do 
whenever  their  consent  was  necessary,  whether  special 
areas  were  concerned  or  not.  Having  carefully  con- 
sidered the  various  statutes  and  sections  bearing  on  that 
question  their  Lordships  had  come  to  the  conclusion  that 
the  construction  put  by  the  full  Court  on  sections  57,  5S, 
and  59  of  the  Vermin  Destruction  Act,  1890,  was 
narrower  than  was  required  either  by  the  language  of 
those  sections  or  by  the  objects  sought  to  be  attained  by 
them.  It  appeared  to  their  Lordships  that,  notwith- 
standing section  428  of  the  Local  Government 
Act,  1890,  vermin-proof  swing  gates  could  be  law- 
fully put  across  roads  other  than  main  roads 
under  the  provisions  of  the  Vermin  Destruction  Act, 
1890,  by  ownei-8  of  lands  whether  adjoining  owners 
or  single  owners  with  the  consent  of  the  shire  council 
whether  such  lands  were  in  special  areas  or  not.  ITieir 
Lordshii>8  thought  it  as  well  to  add  that  in  their  opinion 
the  Act  did  not  impliedly  or  otherwise  authorize  adjoin- 
ing owners  of  lands  out  of  special  areas  to  put  vermin- 
proof  swing  gates  across  roads  without  the  consent  of 
the  shire  council.  Their  Lordships  woiUd  therefore 
humbly  advise  her  Majesty  to  allow  the  appeal  and  to 
reverse  the  order  appealed  from.  As  regarded  the  costs 
of  the  proceedings  in  the  colony,  the  appellants  were  not 
parties  to  them.  ITie  respondent  must  pay  the  costs  of 
this  appeal. 

[Solicitors— St.    Earle,    Sladcn,    and  Wing,    for  the 
api/cUants.] 
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Court  of   Appeal  (A.    L.    Smith  \  1»00. 

and  Vaugiuuk  Williams,  L.JJ.)  j  Aug.  4. 

KEG.  V.  MATOB,  kC,  OV  BA8TB0UBNB.* 

Local  Government— Public  Health   Act,  1875 — 

Public  Health  (Buildings  in  Streets)  Act,  1888 

— Mandamus — ^Discretion  of  local  authority. 

The  Court  will  not  order  a  mandamus  to  issue 

to  compel  a  local  authority  to  approve  plans 

which,  in    the     honest    opinion    of    the    local 

authority,  contravene  an  Act  of  Parliament. 

"Smith    V.  Chorley  Rural  Councir'  (13    The 
Times  L.R.,  327;  [1897]  1  Q.B.,  678),  followed. 


This  was  an  appeal  from  the  decision  of  the  Divisional 
Court  (Mr.  Justice  Ridley  and  Mr.  Justice  Darling) 
discharging  a  rule  nisi  for  a  mandamus  (reported  in 
TJie  Times  of  May  14).  The  rule  nisi  was  obtained 
by  John  Arthur  Wright,  calling  upon  the  corpora- 
tion of  Eastbourne,  as  the  urban  sanitary  authority, 
to  show  cause  vihy  a  writ  of  mandamus  should  not  issue, 
directed  to  them,  commanding  them  to  approve  and 
signify  in  writing  their  approval  of  the  building  line  as 
shown  on  the  plans  sent  by  John  Arthur  Wright  to  the 
corporation  for  the  construction  by  him  of  a  block  of 
buildings  for  the  purpose  of  residential  flats  upon  certain 
land  adjoining  the  house  called  Mixbury-house,  situated 
at  Hartington-place,  in  the  borough.  The  corporation 
passed  a  resolution  that  the  plans  for  the  erection  of  the 
flats  should  be  approved  as  complying  with  the  by-laws, 
but  disapproved  as  regards  the  building  line  shown  on  the 
plans,  on  the  ground  that  the  flats  were  shown  on  the 
plans  as  intended  to  be  erected  or  brought  forward 
beyond  the  front  main  wall  of  Mixbury-house,  being  a 
house  on  one  side  of  and  in  the  same  street  as  the  pro- 
posed flats.  This  was,  in  fact,  a  disapproval  of  the  plans 
on  the  ground  that  the  proposed  buildings  would  contra- 
vene section  3  of  the  Public  Health  (Buildings  in  Streets) 
Act,  1888  (51  and  52  Vict.,  c.  52),  which  provides  that 
"  it  shall  not  be  lawful  in  any  urban  district,  without  the 
written  consent  of  the  urban  authority,  to  erect  or  bring 
forward  any  house  or  building  in  any  street,  or  any  part 
of  such  house  or  building,  beyond  the  front  main  wall  of 
the  house  or  building  on  either  side  thereof  in  the  same 
street.  .  .  •"  The  section  provides  a  penalty  for 
every  day  during  which  the  offence  is  continued.  The 
Divisional  Court  discharged  the  rule  for  a  mandamus, 
holding  that,  according  to  the  decision  in  *' Smith  v. 
Chorley  Rural  Council  "  ([1897]  1  Q.B.,  678),  the  matter 
was  within  the  discretion  of  the  corporation,  and  the 
Court  could  not  interfere  by  mandamus  with  the  exer- 
cise of  that  discretion.  The  applicant  for  the  mandamus 
appealed. 

Mr.  Macmobban,  Q.C,  and  Mr.  B.  A.  Hall,  for  the 
appellant,  said  that  by  a  by-law  made  under  section  157 
of  the  Public  Health  Aot,  1875,  plans  of  new  buildings 
were  required  to  be  deposited  with  the  local  authority, 
and  section  158  gave  power  to  the  local  authority  to 
approve  or  disapprove  of  the  plans.  The  local  authority 
could  only  disapprove  of  deposited  plans  upon  the 
ground  that  they  infringed  a  by-law.  Ilie  remedy  for  an 
infringement  of  the  statute  was  by  proceedings  for 
penalties  under  the  statute  before  a  magistrate.  They 
referred  upon  this  point  to  "  Robinson  v.  Barton-Eccles 
Local  Board  "  (8  App.  Cas.,  798,  at  p.  802)  ;  "  Reg.  v. 
Tynemouth  Rural  Council  "  ([1896]  2  Q.B.,  451). 
Secondly,  if  the  local  authority  had  power  to  consider 
whether  the  plans  infringed  the  statute,  this  Court  could, 
by  means  of  a  prerogative  writ  of  mandamus,  consider 
whether  the  local  authority  were  right  in  saying  that  the 

proposed  new  building   was  in  a  street,  and  that  it  was 

■  1 _^^__». 
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being  brought  forward  beyond  the  front  main  wall  of  the 
building  on  either  side.  It  would  be  most  inconvenient 
that  a  builder's  only  oouise  should  be,  first  to  erect  the 
building,  and  then  to  have  it  determined  by  a  magi- 
strate whether  the  building  infringed  the  statute.  They 
referred  to  **  Smith  v.  Chorley  Rural  Council  "  ([1897] 
1  Q.B.,  678). 

Mr.  C.  A.  Russell,  Q.C,  and  Mr.  Boxall,  for  the  re- 
spondents, were  not  called  upon. 

The  CoUBT  dismissed  the  appeal. 

LoBD  Justice  A.  L.  Smith  said  that  it  was  admitted 
that  no  by-law  of  the  corporation  had  been  infringed. 
When  the  plans  were  deposited,  the  corporatiuo,  in  good 
faith,  came  to  the  conclusion  that  the  proposed  build- 
ings would  contravene  section  3  of  the  Public  Health 
(Buildings  in  Streets)  Act,  1888.  In  his  Lordship's 
opinion,  a  mandamus  ought  not  to  issne  to  command 
the  local  authority  to  approve  plans  which  the  latter 
honestly  considered  were  in  contravention  of  the  statute. 
How  could  the  Court  call  upon  a  local  aatbority  to 
approve  plans  which,  at  all  events  in  the  opinion  of  the 
local  authority,  were  in  the  teeth  of  the  Act  of  Parlia^ 
ment  ?  The  case  came  within  what  Lord  Justice  Chitty 
said  in  "  Smith  v.  Chorley  Rural  Council,"  '*  They 
(the  district  council)  had  jurisdiction  in  the  matter, 
which  they  honestly  exercised,  and  it  was  part  of  the 
question  before  them  whether  tbe  building  of  the  new 
houses  amounted  to  laying  out  a  new  street.  It  is 
apparent  that  the  object  of  the  action  is  that  the  High 
Court  may  review  the  decision  arrived  at  by  the  district 
council  and  overrule  it.  In  my  opinion,  such  an  action 
will  not  lie."  For  these  reasons  the  appeal  must  be 
dismissed. 

Lord  Justice  Vaughait  Williams  delivered  judg- 
ment to  the  same  effect. 

[Solicitors— Herbert  Reeves  and  Co.  ;  Sharpe, 
Parker,  and  Co.,  for  H.  W.  Fovargue,  Town  Clerk, 
Eastbourne.] 


Chan.  Div. 
(Stirling,  J.) 


1900. 
Aug.  4. 


IN  BE  CHAYTOa.* 


Settled  Land  Act,  1882— Tenant  for  life— Settle- 
ment— ^Waste — Open  mine. 
A  tenant  for  life  may  work  open  mines  although 
power  so  to  do  is  not  conferred  by  the  settlement. 


The  question  in  this  case  was  whether  a  tenant  for 
life  (who  by  the  terms  of  the  settlement  was  not  made 
impeachable  for  waste)  was  to  be  so  treated  for  the 
purposes  of  section  11  of  the  Settled  Laud  Act,  1882, 
with  respect  to  open  mines  which  he  was  entitled  to 
work  for  his  own  benefit.  The  question  arose  upon  an 
originating  summons  taken  out  by  Sir  William  Chaytor, 
who  was  tenant  for  life  under  the  will  of  Hr.  Henry 
Chaytor,  deceased,  dated  June  16,  1897,  of  certain 
estates  in  the  county  of  Durham  which  contained 
minerals.  The  summons  first  asked  for  a  declaration 
that  certain  mines  forming  part  of  the  settled  estates 
agreed  to  be  leased  by  Sir  William  Chaytor  under  nn. 
agreement  dated  March  SO,  1899,  were  opened  mines. 
This  was  a  question  of  evidence,  and  his  Lordship  came 
to  the  conclusion  that  t/ro  of  tbe  mines,  called  the 
Busty  and  Brockwell  seams,  had  been  worked  by  the 
testator  and  were  opened  mines,  while  as  to  another, 
the  Victoria  seam,  it  was  admitted  that  it  liad  never 
been  worked,  and  it  could  not  therefore  be  treated  as 
open.  The  next  question  was  whether  one-fourth  part 
only  of  the  rent  to  be  reserved  under  the  lease  to  be 
granted  under  the  above-mentioned    agreement  ought  to 
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be  from  time  to  time  set  aside  as  capital  money  arising 
tmder  the  Settled  Land  Acts.  That  question  arose 
under  section  11  of  the  Settled  Land  Act  of  1882,  which 
provides  as  follows  : — **  Under  a  mining  lease,  whether 
the  mines  or  minerals  leaseil  are  alremly  opened  or  in 
work  or  not,  unless  a  contrary  intention  is  expressed  in 
the  settlement,  there  shall  be  from  time  to  time  set 
aside  as  capital  money  arising  under  this  Act,  part  of 
the  rent  as  follows — viz.,  where  the  tenant  for  life  is 
impeachable  for  waste  in  respect  of  minerals,  three- 
fourth  parts  of  the  rent,  and  otherwise  one- fourth  part 
thereof,  and  in  every  such  case  the  residue  of  the  rent 
shall  go  as  rents  and  profits.*'  The  question  was  whether 
as  regards  open  mines  tbe  tenant  for  life  was  impeach- 
able for  waste  within  the  Act. 

Mr.  Upjohn,  Q.C.,  and  Mr.  Fisher  Williams  appeared 
for  tbe  tenant  for  life  ;  and  Mr.  N.  Pearson  for  the 
trustees. 

Mb.  Justice  Stiklino,  in  delivering  his  considered 
judgment,  said  : — A  tenant  for  life  under  a  settlement 
may  have  a  title  to  work  mines  for  his  own  benefit 
by  virtue  of  a  power  conferred  on  him  by  the 
settlement.  A  tenant  for  life  may  work  open  mines 
although  power  so  to  do  is  net  conferred  by  the  settle- 
ment ;  the  title  to  do  so  is,  however,  derived  from  the 
intention  of  the  settlor,  inferred  from  the  use  made  of 
the  property  previously  to  the  settlement.  This  is  well 
explained  by  Lord  Jiist'ce  Lindley  in  **  In  re  Ridge — 
Hellard  v.  Moody  "  (31  Ch.D.,  at  p.  508),  where  he 
said  :— **  As  between  a  tenant  for  life  and  remainder- 
man, money  paid  by  a  lessee  as  the  price  of  land  won, 
or  carried  away  and  sold  by  the  lessee  in  the  shape  of 
minerals,  stones,  or  bricks,  is  always  treated  as  capital, 
and  not  as  income,  unless  the  settlor  has  expressed  an 
intention  to  the  contrary  by  making  the  tenant  for  life 
unimpeachable  for  waste,  or  by  some  other  expression  ; 
or  unless  at  the  time  of  the  settlement  the  mines 
and  minerals  let  were  open,  in  which  case  an  intention 
to  the  contrary  is  inferred  unless  such  inference  is 
inconsistent  with  the  language  of  the  settlement." 
And  in  *•  Dashwood  ▼.  Magniac  "  ([1891] 3  Ch.,  at  p.  860) 
Lord  Justice  Bo  wen  said  .— **  Oases  in  which  the 
usufructuary  is  allowed  to  treat  minerals  as  annual 
fruits  or  produce  of  the  soil  are  common  to  ancient  and 
modem  jurisprudence.  The  open  mine  is  an  instance, 
beginning  in  the  Roman,  but  familiar  already  to  the 
English  law  as  far  back  as  the  reign  of  Edward  III.  It 
is  important,  however,  to  observe  that  the  open  mine 
does  not  constitute  an  arbitrary  exception  to  real 
property  law.  It  is  merely  an  instance  of  the  applica- 
tion of  a  well-known  principle  of  eonstmction  in  virtue 
of  which  grants  of  mineral  land  are  given  such  force 
and  effect  as  is  reasonably  necessary  to  carry  out  the 
obvious  intentions  of  the  grantor.  The  grantor  was 
absolute  master  of  his  property,  and  could  carve  the 
lands  which  were  the  subject  of  his  grant  into  such 
•states  and  interests  as  he  pleased.  It  is,  therefore, 
from  his  presumed  will  and  intention  that  the  result  in  tbe 
ease  of  the  open  mine  follows.  "A  tenant  for  life,entitled 
to  work  mines,  may,  in  my  judgment,  be  properly  de- 
scribed as  not  impeachable  for  waste  in  respect  of  the 
minerals  got  from  such  mines,  whether  the  power  arise 
from  the  terms  of  the  settlement  or  from  the  circum- 
stance that  the  mines  are  open.  Now  section  11  of  the 
Settled  Land  Act,  1882,  prescribes  that  when  the  tenant 
for  life  is  impeachable  for  waste  in  respect  of  minerals 
three-fourth  parts  of  the  rent,  and  otherwise  one-fourth 
part,  shall  be  set  aside  as  capital  money  under  the  Act. 
It  is  contended  that  in  order  that  the  tenant  for  life 
may  not  fall  under  the  description  of  *'  impeachable  for 
waste  in  respect  of  minerals  "  he  must  be  expressly 
declared  by  the  settlement  to  be  unimpeachable  for  waste. 
That  is  not  the  language  of  the  Act  ;  but  it  is  said  to 
be   the    proper  construction   of   it   by   reason   of  the 


generality  of  tbe  language  **  in  respect  of  minerals," 
not  **  such  minerals  ''  or  '*  the  minerals."  The  woird 
**  minerals  "  cannot,  however,  mean  any  minerals 
whatsoever  ;  some  limitation  must  be  put  upon  it  ;  and 
the  choice  seems  to  be  between  minerals  comprised  in 
the  settlement  and  minerals  the  subject  of  such  a  lease 
as  is  contemplated  by  section  11.  The  latter  seems  to 
me  the  more  natural  interpretation.  It  is  said,  however, 
that  this  construction  gives  no  effect  to  the  words  in 
the  early  part  of  the  section — *'  whether  tbe  minerals 
leased  are  already  opened  or  in  work  or  not."  It  is  a 
suificient  answer,  in  my  judgment,  that  those  words 
serve  to  remove  any  doubt  which  in  their  absence  might 
arise  as  to  whether  the  section  was  meant  to  apply  to 
opened  mines.  I  think  that,  at  all  events,  the  language 
of  the  section  admits  of  the  two  interpretations  which  I 
have  mentioned.  In  considering  which  ought  to  be 
adopted  regard  may  be  paid  to  the  consequences  of 
adopting  one  or  other  of  them.  If  the  tenant  for  life 
must  be  made  expressly  unimpeachable  foe  waste  in 
order  to  obtain  the  benefit  of  section  11  then  a 
distinction  is  drawn  between  an  express  authoiity  and 
an  implied  authority  to  commit  waste,  for  which  I  bav« 
been  unable  to  discover  any  solid  foundation.  More- 
over, under  the  provisions  of  the  Settled  Estates  Act, 
1877  (an  Act  which  is  still  in  force  and  to  which  tenants 
for  life  may  have  recourse)  mining  leases  may  be 
granted  (though  for  a  shorter  term  than  under  the 
Settled  Land  Act)  upon  the  condition  that  only  on^ 
fourth  of  the  rent  is  set  aside  as  capital  ;  and  I  am 
again  unable  to  discover  why  such  a  difference  should 
exist  according  as  one  Act  is  resorted  to  or  the  other. 
On  the  whole,  I  think  that  the  preferable  view  is  that 
the  tenant  for  life  in  this  case  is  under  an  obligation 
to  set  apart  one-fourth  and  not  three-quarters  of  the 
rent  as  capital  money. 

[Solicitors— Tarry,    Sherlock,    and    King,   agents  for 
Trotter,  Bruce,  and  Trotter,  Bishop  Auckland.] 


CbsD.    Div.     1 
veil,  J.)    I 


1900. 
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IN  BE  LORD  DH  CLIFFORD'S   ESTATE— LORD   DE  CLIFFORD 
V.  QUILTKB.* 

Judicial    Trustees    Act,    1896 — ^Executors— Per- 
sonal liability — Honest  and  reasonable  conduct. 


This  was  a  summons  which  raised  an  important  ques- 
tion  concerning  the  liability  of  executors  as  affected  by 
section  3  of  the  Judicial  Trustees  Act,  1896. 

The  summons  was  taken  out  on  behalf  of  the  Right  Hon. 
Jack  Southwell,  Baron  de  Clifford,  against  Algernon 
Charles  Fountaine  and  Arthur  Franoia  Thomas  Cooper, 
the  executors  of  the  late  Lord  de  Clifford,  for  the  pay- 
ment into  Court  by  them  of  a  sum  of  £1,545  Is.  lid. 
found  due  from  them  by  the  Master ^s  certificate  dated 
March  28,  1900,  and  made  in  an  action  to  administer 
their  testator's  estote.  The  late  Lord  de  Clifford  died 
on  April  6,  1894,  and  his  will  was  proved  on  May  15, 
1894,  by  the  above-named  executors,  power  being 
reserved  to  Edward  Frederick  Quilter,  but  he  subse- 
quently renounced  probate.  An  action  for  the  admini- 
stration of  the  testator's  estate  was  commenced  on 
April  14,  1894,  and  the  ordinary  administration  decree 
was  made  on  January  21,  1895.  From  the  time  of  the 
commencement  of  their  executorship — vis.,  since  1894, 
the  executors  of  the  will  employed  Messrs.  Ingram, 
Harrison,  and  Ingram  as  their  solicitors  until  November, 
1899,  when  a  receiving  order  was  made  against  the  firm. 
The  administration  of  the  testator's  estate  was  much 
delaved  on  account  of  arrears  of  Irish  rents  whioh  could 


^Reported  bj  W.  H.  Porrr,  Esq..  Barriiter-at-Law. 
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not  be  got  iu,  and  the  estate  itself  was  also  subject  to 
considerable  liabilities,  inclading  {inter  alia)  £2,500 
for  debts,  £1,100  for  payment  of  an  annuity,  and  £600 
for  death  duties.  Messrs.  Ingram,  Harrison,  and  Ingram 
from  time  to  time  received  moneys  and  made  disburse- 
ments on  behalf  of  the  executors,  and  it  was  necessary 
for  the  firm  to  retain  moneys  in  band  for  the  purposes 
of  such  disbursements.  The  executors  bad  their  own 
banking  account,  but  all  moneys  received  by  the  firm  on 
behalf  of  the  executors  and  which  were  not  paid  into  the 
executors'  account  were  received  by  them  or  paid  by 
the  executors  to  them  on  the  express  statement  by  Mr. 
Harrison,  a  member  of  the  firm,  that  the  money  was 
required  for  payment  of  the  debts  and  other  liabilities. 
The  payments  so  made  by  the  executors  to  the  firm 
included  a  sum  of  £208  lis.  9d.  on  October  28,  1895, 
and  a  sum  of  £367  Is.  7d.  on  February  10,  1896.  The 
executors'  first  account,  which  included  the  last-men- 
tioned items,  was  not  brought  in  imtil  January,  1898  ; 
other  accounts  were  subsequently  brought  in,  and  by  the 
order  on  further  consideration  of  June  24,  1899,  the 
executors  were  ordered  to  pay  into  Court  the  sum  of 
£789  Is.  3d.  At  an  interview  in  August,  1899,  Mr. 
Harrison  referred  to  various  accounts,  and  informed  the 
executors  that  all  the  moneys  received  by  the  firm  on 
their  behalf  had  been  expended,  and  that  in  order  that 
the  £789  Is.  3d.  might  be  paid  into  court  it  would  be 
necessary  for  the  executors  to  draw  a  cheque  on  their 
own  account  for  the  amount.  The  executors,  relying  on 
this  statement,  drew  the  cheque,  and  the  amount  was 
paid  into  Court.  Up  to  the  time  of  their  bankruptcy 
Messrs.  Ingram,  Harrison,  and  Ingram  had  received  in 
all  the  sura  of  £6,117  17s.  Id.  on  account  of  the 
executors,  and  had  thereout  paid  or  applied  the  sum  of 
£6,685  lOs.  Of  the  sum  of  £1,645  Is.  lid.  found  due 
on  the  Master's  certificate  as  above-mentioned,  the 
executors  had  only  £1,015  6s.  6d.  in  their  names  at 
their  bank,  leaving  a  balance  of  £529  15s.  5d.  to  be 
accounted  for  by  them.  It  was  doubtful  whether  any- 
thing but  a  very  small  dividend  would  be  recovered  from 
the  estate  of  Messrs.  Ingram,  Harrison,  and  Ingram. 

Mr.  Inole  Jovoe  appeared  on  behalf  of  the  plaintiff, 
and  submitted  that  as  this  was  not  a  breach  of  trust,  but 
simply  a  matter  of  common  account,  the  executors  could 
not  claim  the  benefit  of  section  3  of  the  Judicial 
Trustees  Act,  1896. 

Mr.  Vaug  HAN -Haw  KIN'S,  on  behalf  of  the  executors, 
contended  that  as  the  estate  was  being  wound  up  under 
the  supervision  of  the  Court  the  executors,  who  were 
merely  laymen  not  versed  in  legal  proceedings,  were 
justified  in  leaving  themselves  in  their  solicitors'  hands. 
He  submitted  that  they  were  entitled  to  the  full  benefit 
of  the  Act,  and  ho  further  relied  on  **  Bacon  v.  Bacon" 
(5  Ves.,  331)  ;  "  In  re  Kay  ;  Mosley  v.  Kay  ''  ([1897] 
2  Ch.,  518).  and  *'  In  re  Speight  ;  Speight  v. 
Gaunt  '*  (22  Ch.D.,  727)  in  support  of  his  contention. 

Mb.  Justice  Parwell.— The  question  raised  is  one 
of  great  difllculty.  The  .Legislature  has  given  to  the 
Court  a  dispensing  power  under  the  Judicial  Trustees 
Act,  1896,  in  cases  where  a  breach  of  trust  has  been 
established— that  is  to  say,  that  when  once  a  breach  of 
trust  has  been  committed  the  Court  has  power  if  it 
thinks  that  the  trustee  '*  has  acted  honestly  and  reason- 
ably, and  ought  fairly  to  be  excased  for  the  breach  of 
trust,**  to  relieve  the  trustee  either  wholly  or  partly 
from  personal  liability  for  the  same.  Now,  relief  against 
the  stringency  of  the  rules  of  the  common  law  was  an 
old  head  of  equity  with  which  the  Courts  of  Chancery 
were  familiar.  Courts  of  equity  have  long  been  accus- 
tomed to  relieve  against  forfeiture  at  common  law.  They 
regarded  forfeiture  as  intended  to  be  the  means  by  which 
some  particular  Act  was  to  be  enforced,  but  they  did 
not  relieve  against  forfeiture  unless  they  could  give  the 
person  entitled  to  the   forfeiture   the  full  benefit  of  the 


contract.  In  such  cases  the  relief  was  based  on  some 
intelligible  principle,  but  no  such  principle  underlies  the 
present  case.  It  is  a  novel  expedient  to  call  in  the 
Courts  of  equity  to  relieve,  not  against  the  stringency 
of  the  common  law,  but  against  their  own  principles. 
Equity  has  its  rules  against  honest  trustees,  but  the 
Legislature  by  this  Act  enables  Courts  of  equity  to 
relieve  against  their  own  rules.  No  such  principles  as 
were  applied  to  relief  against  the  common  law  rules  are 
applicable  to  the  present  case,  and  there  is  no  other 
principle  to  serve  me  as  a  guide.  I  have  to  find  as  a  fact 
whether  or  not  the  trustees  **  acted  honestly  and  reason- 
ably and  ought  fairly  to  be  excused,*'  and  I  have 
to  bear  in  mind  that  if  I  grant  the  trustees  the 
relief  which  they  ask  I  shall  be  doing  so  at  the 
expense  of  the  ce^ui  que  trtut.  The  real  difiiculty  is 
that,  without  any  rule  to  guide  me,  I  have  to  say  what 
is  fair  and  right  as  between  beneficiaries  who  trust 
their  money  to  trustees  and  trustees  who  act  gratui- 
tously. [His  Lordship  then  reA'lewed  the  facts  of  the 
case  as  above  set  out,  and  continued  as  follows.]  The 
executors  employed  Messrs.  Ingram,  Har7ison,and  Ingram 
as  their  solicitors.  At  that  time  this  firm  stood  high  in 
repute  and  one  of  the  partners  was  a  i)ersonal  friend  of 
Mr.  Cooper's.  From  time  to  time  large  sums  of  money 
were  received  by  the  firm  and  applied  in  payment  of 
duties,  debts,  and  other  disbursements  payable  in  respect 
of  the  testator's  estate.  There  are  two  questions  which 
I  have  to  determine.  In  the  first  place,  were  the  pay- 
ments by  the  executors  to  their  solicitors  in  October, 
1895,  and  February,  1806,  of  the  balances  of  their  Irish 
banking  account  amounting  to  £208  lis.  9d.  and 
£367  is.  7d.  justified  ?  The  other  question  arises  out  of 
the  following  circumstances  : — In  August,  1899,  the 
executors  had  an  interview  with  Mr.  Harrison,  and  after 
refeiTing  in  their  presence  to  his  account  books,  he  told 
them  that  the  whole  of  the  money  with  which  his  firm 
had  been  entrusted  had  been  expended  on  behalf  of  the 
estate  and  nothing  w^as  left,  and  that  they  must  draw  a 
cheque  on  the  other  account,which  they  had  in  their  own 
names,  in  order  that  the  £789  Is.  3d.  might  be  paid  into 
Court.  In  the  circumstances,  were  the  executors 
justified  in  relying  upon  the  statement  of  their  solicitors? 
Now,  with  regard  to  the  first  question,  there  is  no  doubt 
that  the  executors  did  entrust  to  their  solicitors  very 
large  sums  of  money,  bat  the  solicitors  had  down  to  that 
date  properly  discharged  themselves  in  respect  of  all  the 
sums  previously  received  by  them.  In  his  afiUdavit  Mr. 
Cooper  says  as  follows  : — **  During  the  course  of  these 
proceedings  we  were  comp}elled  to  rely  on  the  advice  and 
information  given  us  by  Mr.  Harrison,  a  member  of  the 
said  firm,  and  in  reference  to  each  of  the  items  men- 
tioned **  in  the  executors'  first  account  **  we  were  in 
each  case  from  time  to  time  expressly  informed  by  Mr. 
Harrison  that  the  amounts  so  received  by  his  firm  on  our 
behalf  and  retained  by  them  were  required  and  necessary 
to  be  so  retained  to  be  applied  under  the  direction  of  the 
Court  in  satisfaction  of  the  debts  which  were,  and  which 
we  knew  to  be  of  considerable  amount,  owing  by  the 
late  Lord  de  Clifford,  and  for  disbursements,  such  as 
estate  duties,  and  the  payment  of  an  annuity,  for  costs, 
and  for  the  proper  management  of  the  Irish  estates 
belonging  to  him.  We  believed  the  said  firm  to  be  of 
high  standing  and  quite  solvent  and  relied  upon  the 
statements  to  us  by  Mr.  Harrison  that  the  amount  in 
each  case  retained  in  their  hands  was  required  to  be 
expended  and  was  being  expended  as  aforesaid. "  Now, 
it  has  been  found  as  a  fact  by  the  Master's  certificate, 
that  a  balance  of  £1,545  Is.  lid.  is  due  from  the 
executors  on  their  final  account  and  they  have  been 
charged  with  the  balance  so  found  due.  In  my  opinion,  I 
cannot  say  that  the  executors  acted  unreasonably  in  rely- 
ing upon  the  statement  of  their  solicitors  that  the  first 
sum  of  £208  lis.  9d.   was  required  by  the  firm  for  the 
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parposes  of  diaohargiiig  the  liabiliiies  of  the  testator's 
estate,  and  I  should  be  actisg  with  harshness  if  I  did 
not  apply  the  same  principle  to  the  other  sum  of 
£387  Is.  7d.  which  was  paid  by  them  in  reliance  upon  a 
similar  statement  by  thsir  solicitors.  They  were  truly 
told  by  their  solicitors  that  these  sums  were  wanted,  and 
the  sums  were  in  fact  applied  for  the  payment  of  large 
sums  for  estate  duties.  Moreover,  there  was  at  the 
time  an  untaxed  bill  of  costs  due  from  the  executors  to 
the  solicitors  who  had  debited  their  clients  with  pay- 
ments amounting  to  £614  6s.  7d.  in  respect  of  this  bill, 
which  has  subsequently  been  taxed  at  £537  15s.  6d.  In 
the  circumstances,  I  do  not  see  that  the  executors  were 
guilty  of  unreasonable  foolishness  in  handing  over  to 
their  solicitors  this  total  sum  of  £576  13s.  4d.  when  they 
were  told  that  it  was  wanted  for  the  purposes  of  the 
administration  of  the  estate  and  when  in  fact  some  of  it 
was  employed  for  those  purposes.  I  pass  on  now  to  con* 
sider  the  other  question  which  I  have  to  determine,  and 
with  regard  to  that  I  think  Mr.  Vaugban-Hawkins  was 
right  in  relying  upon  "  Bacon  v.  Bacon.'*  These  two 
executors  went  to  their  solicitors  who  told  them  that  the 
whole  of  the  money  received  by  the  firm  had  been  worked 
off.  Now,  was  that  statement  so  unreasonable  that  the 
executors  should  have  asked  then  and  there  for  a  full 
account  from  their  solicitors  ?  1  think  not.  Mr.  Harrison 
was  not  asking  them  to  pay  this  money  to  him  or  his 
firm,  but  to  pay  it  into  Court.  The  executors  could  not 
on  that  occasion  very  well  have  said,  **  We  will  employ 
some  one  to  look  into  your  accounts  and  see  whether 
they  were  satisfactory.*'  That  would,  not,  in  my 
opinion,  have  been  reasonaMe.  Taking  into  considera- 
tion the  fact  that  the  firm  had  been  acting  for  the 
executors  for  the  last  five  years,  I  do  not  think  that  the 
latter  could  have  reasonably  refused  to  do  as  they  were 
asked.  In  **  Bacon  v.  Bacon  **  it  was  held  that  an 
executor  was  not  liable  for  sums  remitted  by  him  to  his 
co-executor,who  had  been  employed  by  the  testator  as  his 
solicitor,  upon  the  statement  by  the  latter  that  he  had 
exhaufted  all  the  funds  in  his  hands  in  payment  of  the 
testator's  debts.  Where  there  are  favourable  circum- 
stances, as  in  "  Bacon  v.  Bacon,"  and  where  a  man  has 
acted  with  reasonable  diligence,  the  (^ourt  does  not  hold 
him  liable  for  loss  incurred.  For  instance,  a  mortgagee, 
who  parts  with  the  title  deeds  upon  a  statement  that  the 
mortgagor  wants  them  for  a  reasonable  purpose,  and  who 
tries  to  get  them  back  with  reasonable  celerity,  does  not 
lose  his  priority.  In  the  circumstances,  I  have  come  to  the 
conclusion  that  the  executors  have  acted  honestly  and 
reasonably  and  ought  fairly  to  be  excused  from  pergonal 
liability.  ITie  objection  raised  by  Mr.  Ingle-Joyco  that 
this  was  not  a  breach  of  trust,  but  a  mere  matter  of 
common  account  and  therefore  did  not  fall  within  the 
Judicial  Trustees  Act,  1896,  is,  in  my  opinion,  effectually 
disposed  of  by  the  case  of  "  In  re  Kay,"  and  by  subsec- 
tion 2  of  section  1  of  the  Act,  which  says  *'  llie 
administration  of  the  property  of  a  deceased  person, 
whether  a  testator  or  intestate,  shall  bo  a  trust,  and  the 
executor  or  administrator  a  trustee,  within  the  meaning 
of  this  Act. "  I  think  each  side  must  pay  its  on*n  costs. 

[Solicitors— Wing    and    Eadie,    for     the    plaintiff  ; 
Cheston  and  Sons,  for  the  defendants.] 


Q.B.  Div.       \ 
(Wright,  J.)     j 


1900. 
Aug.  4. 


WAIUIEN  AND  OTHEB.S  V.  BROWX.* 

Prescription — Ancient  lights — Ordinary  limits. 

The  right  to  ancient  lights  acquired  by  statu* 
tory  prescription    is    ordinarily    limited    to   a 

*Be9ort«d  by  a  Q.  Wilbr.uiasc,  Esq..  Barrister-at-Lsw. 


sufficient  quantity  of  light  for  all  ordinary  pur* 
poses  of  inhabitancy  or  business. 

This  was  an  action  for  an  injunction  to  'restrain  the 
defendant  from  darkemng,  injuring,  or  obstructing)  the 
lights  of  premises  owned  by  the  plaintiffs  in  Bakehouse- 
lane,  Leicester,  and  for  an  order  that  the  defendant 
should  pull  down  a  wall  now  in  course  of  erection,  and 
for  further  relief.  The  case  was  tried  at  Leicester 
Assises,  when  judgment  was  reserved.  The  facts  are 
set  out  in  the  judgment. 

Mr.  Hugo  Young,  Q.C.,  and  Mr.  W.  H.  Stevenson 
appeared  for  the  plaintiffs  ;  and  Mr.  Stanger,  Q.C., 
and  Mr.  Neilson  for  the  defendant. 

Mb.  Juoticb  Wbjoht.— Tliis  case  raises  a  question  of 
general  importance  in  relation  to  ancient  lights— 
namely,  whether  the  right  which  is  acquired  by  statu- 
toiy  prescription  is  a  right  to  the  continuance  of  tnb- 
stantially  the  whole  quantity  of  light  which  has  come 
to  the  windows  during  the  20  years,  or  is  ordinarily 
limited  to  a  su£Bcient  quantity  of  light  for  all  ordinary 
purposes  of  inhabitancy  or  business.  It  seems  strange 
that  such  a  question  should  be  still  open  for  discussion, 
but  there  is  a  considerable  body  of  authority  in  favour 
of  either  proposition.  The  facts  are  these.  The  plains 
tiffs,  as  the  owners  and  the  tenant  of  a  building  in  the 
town  of  Leicester,  claim  damages  and  an  injunction  in 
respect  of  the  obstruction  of  the  access  of  light  to 
windows  more  than  20  years  old.  At  the  trial  the 
claim  was  limited  to  two  rooms,  one  on  the  ground 
floor  and  the  other  above  the  former,  both  facing  to  the 
south.  For  a  length  of  about  17ft.  in  front  of.  these 
rooms  the  defendant  has  raised  his  own  building  from  » 
height  of  about  20ift.  to  about  26ft.,  bat  hmi  set  it 
back  about  2ft.  or  Sft.,  so  that  the  width  of  the  street 
between  the  two  buildings,  which  was  about  17ft.,  is 
now  about  19ft.  Four  out  of  five  windows  in  each 
of  the  two  rooms  are  opposite  to  that  part  of  the  de- 
fendant's building  which  I  have  mentioned.  These 
windows  are  large  and  high.  Those  of  them  which  are 
on  the  ground  floor  are,  and  for  years  have  been,  glaxed 
with  flute<i  glass  for  about  half  their  height  from  the 
bottom.  In  addition  to  the  front  light  both  rooms 
receive  nmch  side  light,  especially  from  the  east  and 
east-south-east,  from  a  wide  street  runuing  north  and 
south  at  a  distance  of  about  50ft.  to  70ft.  Light  is 
not  in  any  direction  cut  off  by  very  high  buildings.  To 
the  south-east  the  defendant  has  taken  down  a  high 
chimney  stack,  which  to  some  extent  used  to  intercept 
the  light  from  that  quarter.  I  find  that  the  defendant 
has  not  obstructed  or  diminished  to  any  material 
extent,  if  at  all,  the  light  coming  to  the  upper  of  the 
two  rooms  in  question.  As  regards  the  four  windows 
on  the  ground  floor,  I  find  that  the  defendant  has 
materially  diminished  the  light  which  the  plaintiib 
enjoyed  for  those  windows  for  20  years  past,  but  that 
abundant  light  remains  for  all  ordinary  purposes  of 
inhabitancy  or  business.  The  room  in  its  present  state 
is  better  lighted  than  the  ground  floor  rooms  in  many 
of  the  principal  streets.  The  plaintiff  Baum  (the  lessee 
of  the  premises),  has  daring  some  years,  but  much  less 
than  20  years,  carried  on  in  the  premises,  and  particu- 
larly in  the  ground  floor  room  in  question,  a  mannfac- 
ture  of  hosiery  by  means  of  machinery  which  requires  a 
very  exceptional  quantity  and  quality  of  light  fur  the 
continued  and  accurate  adjustment  oi  filaments  to  fine 
needles  moving  at  speed  in  bandies  of  some  hundreds. 
Before  this  manufacture  was  established  at  these 
premises  a  different  industry  (manufactare  of  boots  and 
shoes)  requiring  good,  but  not  special  or  extraordi- 
nary, light  was  carried  on  there.  I  find  that  the  de- 
fendant has  by  the  acts  complained  of  diminished  the 
light  60  that  it  is  now  materially  insufficient  during 
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some  part  of  the  day  for  tbe  special  requirements  of 
the  plaintiff  Baum's  industry.  I  find  that  the  plaintiffs' 
premises  have  throughout  the  20  years  before  action 
been  suitable  for  such  a  manufacture  as  that  now 
carried  on  by  Baum,  and  that  the  kind  of  manufacture 
is  and  has  long  been  common  in  the  district,  and  has 
for  20  years  past  required  more  light  than  most  other 
industries,  but  not  until  the  last  few  years  in  so  high  a 
degree  as  at  present,  the  older  machines  having  been 
less  delicate  and  complicated.  I  think  that  the  light 
as  it  now  exists  would  hare  been  sufficient  for  any  but 
the  most  recent  kinds  of  machines.  In  my  judgment  no 
suffio'ent  case  for  a  mandatory  injunction  is  made  out 
in  any  view  of  the  plaintiffs'  rights.  The  inconvenience 
to  which  Baum  was  subjected  can  be,  and  to  a  great 
extent  it  has  been,  obviated  by  the  removal  of  machines 
to  the  upper  room,  and  in  any  case  it  can  be  remedied 
by  some  increased  expenditure  for  gas.  The  question 
is  whether  the  plaintiffs  are  entitled  to  damages.  If 
they  are,  I  assess  the  amount  at  £100  for  the  tenant  and 
£200  for  the  reversioners.  There'are  scarcely  any  autho- 
rities bearing  on  tbe  question  until  1865.  It  appears 
from  Aldred's  case  (9  Rep.,  57b)  that  the  nature  of  the 
cause  of  action  in  the  case  for  infringement  of  rights  to 
light  was  not  clearly  settled.  It  is  classed  with  actions 
for  nuisance,  and  the  pleading  closes  with  '^  quod 
messagimn  horrida  tenebritate  obscuratum  fuit "  ;  but  a 
prescription  is  alleged.  In  Luttrel's  case  (4  Rep.,  86a) 
it  is  laid  down  that  (as  was  afterwards  established  by 
•*  Yates  V.  Jack  "  (L.R.,  1  Ch.,  295),  and  other 
cases),  *Mf  a  man  has  an  old  window  to  his  hall  and 
afterwards  he  converts  the  hall  into  a  parlour  or  any 
other  tfse,  yet  it  is  not  lawful  for  his  neighbour  to  stop 
it,  for  he  shall  prescribe  to  have  the  light  in  such  part 
of  his  house."  In  I7i)2,  in  *'  Fishmongers'  Company  v. 
East  India  Company  '  (1  Dickens,  163),  Lord  Hardwicke 
said  : — **  It  is  not  sufficient  to  say  it  will  alter  the 
plaintiff's  lights,  for  then  no  vacant  piece  of  ground 
could  be  built  on  in  the  city  ;  and  here  will  be  17ft. 
distance,  and  the  law  says  it  must  be  so  near  as  to  be  a 
nuisance.  It  is  tme  the  value  of  the  plaintiff's  house 
may  be  reduced  by  rendering  the  prospect  less  pleasant, 
but  that  is  no  reason  to  hinder  a  man  from  building  on 
his  own  ground."  In  •*  Martin  v.  Goble  "  (1  Camp., 
320)  a  malt-hoQse  with  ancient  windows  was  occupied 
for  seven  years  as  a  poor-house.  HcOonald,  C.B., 
directed  the  jury  that  **  the  house  was  entitled  to 
the  degree  of  light  necessary  for  a  malt-house,  not  for  a 
dwelling-house.  The  converting  it  from  one  into  the 
other  could  not  affect  the  rights  of  the  owners  of  the 
adjoining  ground.  No  man  could  by  any  acts  of  his 
suddenly  impose  a  new  restriction  upon  his  neigh  boors." 
In  *•  Attorney-General  v.  Nichol  "  ([1809]  16  Ves., 
338),  Lord  Eldon  (Lord  Chancellor)  says  :— **  There 
are  many  obvious  cases  of  new  buildings  darkening 
those  opposite  to  them,  but  not  in  such  a  degree  that 
an  injunction  could  be  maintained,  or  an  action  upon 
the  case  ;  which,  however,  might  be  maintained  in  many 
cases  which  would  not  support  an  injunction. "  In  **  Back 
v.  Stacey  "  ([1826]  2  C.  and  P.,  465)  Chief  Justice 
Best  directed  the  jury  that  in  order  to  ground  an 
action  there  must  be  a  substantial  privation  of  light 
sufficient  to  render  the  ooeupation  of  the  house  uncom- 
fortable and  to  prevent  the  plaintiff  from  carrying  on 
hts  accustomed  business  (that  of  a  grocer)  as  beneficially 
as  he  had  formerly  done.  In  the  40  years  after  *'  Back 
V.  Staoey,"  there  seem  to  have  been  few  or  bo  decisions 
bearing  on  the  question  ;  but  in  1865  in  **  Clarke  ▼. 
Clark"  (L.R.  ,1  Ch.,16)the  question  was  distinctly  raised 
for  the  first  time,  llien  Lord  Cranworth  refused  an 
injunction  in  a  case  in  which  exceptionally  good  light 
had  been  materially  diminished,  sajing  that  the  plain- 
tiff must  show  such  an  obstruction  **  as  to  interfere 
with  the  ordinary  occupations  of  life."     Ho   proceeded 


to  'draw  a  distinction  between  town  sJMi  eonntry,  whioh 
has  net  been  fully  adopted  in  later  cases.  In  **  Dwell 
V.  Pritehard  ([1865]  L.B.,  1  Ch.,  244)  and  **  Robson  t. 
Whittingbam"  (L.R.,  ICh.,  442),  Lords  Justices  Knight^ 
Brace,  and  Turaer  adopted  the  language  of  Lord  CraB- 
worth.  In  <*Tates  v.  Jaok"  ([1866] L.K.  1  (%. ,  295)  Lord 
Cranworth  established  the  rule  wldch  has  ever  sinoe  that 
case  been  recognised  as  settled,  so  far,  at  any  rate,  aa 
ordinary  purposes  of  inhabitancy  or  business  are  con- 
comed,  that  tlie  owner  of  ancient  lights  is  entitled  to 
have  them  protected  without  reference  to  the  particular 
purpose  for  which  they  were  enjoyed  daring  the  20 
years  ;  and  he  does  not  apparently  draw  any  distinetioii 
between  ordinary  and  extraordinary  purposes.  In  the 
same  year  in  **  Dent  v.  Auction  Mart  Company"  (L.R. , 
2  Eq.,  298)  Vice-ChaBcellor  Wood  established  another 
rule  that  an  injunction  would  not  be  granted  in  equity 
unless  the  case  is  a  proper  one  for  substantial  damaipes 
at  law.  Having  referred  to  '*  Martin  v.  Headon  "(L.R.,2 
Bq.  ,425)  and  *  *  Calcraf t  v.  lliompson  "  (15  W.  R.  ,367)  his 
Lordship  proceeded: — In  ** Lanfranchi  ▼.  Mackenzie" 
(L.R.  ,4  Eq.  ,421)  it  was  held  byVice-Chanoellor  Malins  that 
where  ancient  windows  had  reeeived  an  extraordinary 
amount  of  light  during  the  20  years  and  the  plaintiff 
had  used  it  for  a  purpose  requiring  extraordinary  light 
(examination  of  silks)  for  only  a  portion  of  that 
period,  he  had  no  right  to  an  injunction  on  the 
ground  of  an  obstruction  which  left  him  enough 
light  for  aU  ordinary  purposes,  though  not  enough  for 
extraordinary  purposes.  He  thought,  however,  that  if 
the  plaintiff  had  been  *'  in  the  eigojrment  of  aa  extra* 
ordinary  user  for  20  years,  that  would  establish  the 
right  a^inst  all  persons  who  had  reasonable  Imowledge  of 
it."  In  1871,  in  <'Kelk  ▼.  Peai-son  "(L.B.,6  Ch.,809), 
Lord  Jostice  James  said  : — **  On  the  part  of  the  plain- 
tiff it  was  argued  before  us  that  this  was  an  absolute 
right,  that  now,  under  the  statute  2  and  3  William 
IV.,  c.  71,  he  had  an  absolute  and  indefeasible  right  by 
way  of  property  to  the  whole  amount  of  light  and  air 
which  came  through  the  windows  into  Ids  house  ;  and 
that  he  could  maintain  an  action  at  law  or  a  suit  ia 
equity  upon  that  absolute  legal  right  ;  and  the  only 
question  as  to  the  effect  or  extent  of  his  right  would  be 
with  regard  to  the  discretion  of  this  Court  in  considering 
whether  it  was  a  ease  for  damages,  or  to  be  interfered 
with  by  way  of  injunction.  Now,  I  am  of  opinion  that 
the  statute  has  in  no  degree  whatever  altered  the  pre- 
existing law  as  to  the  nature  and  extent  of  this  right. 
The  nature  and  extent  of  the  right  before  that  statute 
was  to  have  that  amount  of  light  through  the  windows 
of  the  house  which  was  sufficient,  according  to  the 
ordinary  notions  of  mankind,  for  the  comfortable  use 
and  enjoyment  of  that  house  as  a  dwelling-house,  if  it 
were  a  dwelling-house,  or  for  tbe  beneficial  use  and 
occupation  of  the  house,  if  it  were  a  warehouse,  a  shop, 
or  other  place  of  business.  That  was  the  extent  of  the 
easement— a  right  to  prevent  your  neighbour  from 
building  upon  his  land  so  as  to  obstruct  the  access  of 
sufficient  light  and  air  to  such  an  extent  as  to  render  the 
house  substantially  less  comfortable  and  enjoyable." 
Lord  Justice  Mellish  concurred,  but  dissented  from  that 
part  of  Lord  Cranworth 's  judgment  in  '*  Clarke  v, 
Clark  "  which  suggested  a  possible  difference  between 
town  and  country.  In  1873,in  **  Dickinson  v.  Harbottle" 
(28  L.T.f  186),Vioe-Chancellor  Malins  foil  owed  his  own 
decision  in  *  *  Lanfranchi  v.  Mackensie. ' '  The  question  was 
again  raised  in  the  Court  of  Appeal  in  **  City  of  London 
Brewery  Company  v.  Tennant"  (L.R.,9Ch.,  212)  before 
Lord  Selbome  (Lord  Chancellor)  and  Lords  Justices 
James  and  Mellish.  Lord  Justice  James  said  : — **  In 
ths  case  of  '  Kelk  v.  Pearson  '  the  Lord  Justice  and 
myself  endeavoured  to  express  what  we  thought  to  be 
the  rule  applicable  to  these  cases,  and  1  believe  Che 
Lord  Chancellor  entirely  agrees  with  the  mode  in  which 
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it  is  there  expressed.  We  only  repeated  in  different 
wonls  what  is  to  be  found  in  nuiny  previous  cases — that 
the  extent  ef  the  right  of  an  owner  of  ancient  lights  is 
to  pre%'ent  bis  neighbour  from  baildlng  so  as  to  obstruct 
the  access  of  snflicient  light  and  to  such  an  extent  as  to 
render  the  house  substantially  less  comfortable  and 
enjoyable.''  Lord  8el borne  (Lord  Chancellor)  said,  **  I 
agree  with  the  judgment  which  Lord  Justice  James  has 
delivered, "expressly  adhering  to  the  language  in*'Kelk 
T.  Pearson,*'  and  adding  that  the  supposed  rule  as  to 
40deg.  is  no  rule  of  law,  but  that  if  45deg.  of  light  is 
left  that  is  some  prima-facie  evidence  of  the  light  not 
being  obstructed  to  such  an  extent  as  to  call  for  the 
interference  of  the  Court.  In  **  Leech  y.  Schweder  " 
([1874],L.R.,9Ch.,463)  Lords  Justices  James  and  Mellish 
held  that  there  was  no  difference  in  extent  and  nature 
between  the  right  acquired  under  the  statute  and  a  right 
acquired  by  **  the  disposition  of  the  owner  of  two  tene- 
ments," and  that  **  practically  there  is  no  difference 
with  respect  to  light  in  the  amount  of  damage  which 
would  entitle  a  person  to  maintain  an  action  at  law  and 
that  which  would  entitle  him  to  file  a  bill  in  equity."  In 
"Aynsleyv.Glover"([1874]L.R. ,18  Bq, ,644;  L. R. ,10 Ch. , 
283),  per  SirG.  Jessel  (Master  of  the  Rolls),  it  was  finally 
settled  that  the  right  to  light  for  a  room  is  not  limited 
by  the  fact  that  before  the  obstmetion  the  room  was 
used  for  purposes  re<iairing  little  of  the  light  which 
«ame  to  it,  and  **  Back  t.  Staoey,"  as  ameuded  by 
Viee-Chanoellor  Wood,  is  approved  ;  but  the  cuse  does 
Dot  seem  to  contain  anything  affecting  the  present  ques- 
tion ;  nor  are  there  any  criticisms  on  **  Kelk  v.  Pear- 
eon  "  or  '*  City  of  London  Brewery  Company  v. 
Tennant."  There  are  no  subsequent  reported  decisions 
of  the  Court  of  Appeal  which  are  in  point,  and  the  last- 
mentioned  decision  of  that  Court  would,  as  1  under- 
etand  it,  be  decisive  of  the  matter,  subject  only  to 
review  in  the  Court  of  Final  Appeal.  This  view,  how- 
ever, seems  not  to  liave  been  universally  adopted,  a 
different  view  having  been  apparently  taken  by  the 
Court  of  Appeal  in  Ireland,  by  the  whole  or  a  majority 
of  a  Divisional  Court  in  England,  and  in  two  or  three 
cases  by  my  brother  Kekewich.  His  Lordship  then 
referred  to  •* Moore  v.  Hall"  ([1878]  3Q.B.D.,178),  in 
which  Mr.  Justice  Mellor  and  Blr.  Justice  Manisty  appear 
to  have  held  that  the  plaintiff's  right  is  to  have  the  light 
flow  in  the  same  quantity  as  through  the  period  of  pre- 
seription  ;  to  **  Mackay  v.  Soottish  Widows'  Society  " 
([1877]  11  Ir.  R.,Eq.,  d41),  in  which  Lord  Justice  Chris- 
tian laid  it  dovm  that  **  the  right  is  to  an  average 
maximam  of  the  light  which  nature  has  been  shedding 
on  the  window  for  20  years  before  the  defendant  inter- 
rupted it  "  ;  and  to  *  *  Laaarus  v.  Artistic  Photographic 
Company  "  ([1897]  2  Ch.,  214),  in  which  Mr.  Justice 
Kekewich  held  that  the  plaintiff  was  entitled  to  be  pro- 
tected in  the  enjoyment  of  extraordinary  light  for  photo- 
graphic purposes,  although  he  had  not  been  using  it  for 
those  or  other  purposes  requiring  extraordinary  light 
for  the  full  period  of  20  years.  His  Lordship  pro- 
ceeded : — In  this  state  of  the  authorities  1  think  I  must 
take  it  that  the  law  is  laid  down  in  "  City  of  London 
Brewery  Company  v.  Tennant,"  agreeing  as  that  case 
does  with  the  criterion  expressed  by  Lord  Cranworth  in 
*'  Clarke  v.  Clark,"  and  that  the  plaintiffs,  having  an 
abondance  of  light  left  for  all  ordinary  purposes  of 
inbabitaney  or  buciness,  are  not  entitled  to  relief  on 
the  ground  that  their  extraordinary  use  has  been  inter- 
fered with.  Unless,  indeed,  there  is  some  suoh  limita- 
tion of  the  right  to  light  for  ancient  windows  it  is  diffi- 
cult, as  Lord  Hardwicke  observed  in  effect  in  *'  Fish- 
mongers'  Company  v.  East  India  Company,"  to  see 
how  the  ordinary  extensions  and  improvements  of  towns 
coald  be  carried  on.  If  every  house  which  has  existed 
lor  20  years  is  entitled  to  have  all,  or  substantially  all, 
the  fame  light   come   to   its   windows  as  during  the  20 


years,  no  new  booses  could  be  built  opposite  to  old 
ones  unless  at  a  distance  which  would  impose  on  servient 
tenements  an  unreasonable  burdeu,  and  might  involve 
grave  public  inconveniences.  Nor,  if  that  were  law, 
could  there  well  be  any  presumption  that  so  long  as 
45dpg.  of  light,  or  some  approximate  angle,  is  left 
there  is  no  actionable  wrong.  It  is  not  necessary  in 
the  present  case  to  consider  the  question  raised  in 
'*  Laufranchi  v.  Mackenzie,"  whether  a  right  to  an  ex- 
traordinary quantity  of  light  for  extraordinary  purposes 
can  be  act^uii-ed  by  prescription. 
Judgment  was  accordingly  entered  for  the  defendant 

with  COhtS. 
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House  of  Lortls  (Lord  Halsbury ,  L.C. , ' 
Lords   Davey,  James    of  Herefoixl, 
Bnuapton,  and  Robertson) 

WALTER    V.    LAyR.» 

Copyright  —  Xe\N'spaper  —  Reports     of     public 

siHH'clK^s -**  Author  "—Copyright    Act,     IWl 

(5'  and  0  Vict.,  c.  45),  sees.  2,  3,  18. 

The  copyright  of   vevbatim   shorthand   reports 

of  spei'clies  can  exist  in   the   reporter  as  the 

''author*'    thereof  and  by    assignment    in  the 

proprietor  of  the  newspaper  in  which  such  reports 

appear. 

Decision  of  the  Court  of  Appeal  (ante^  p.  27) 
revi^'rsed. 

Their  Lordships  gave  jndgment  in  this  copyright 
appeal,  in  which  the  question  wm  whether  or 
not  copyright  can,  under  the  Act  of  1842,  exist  in 
resp'jct  of  verbatim  reports  of  speeches  in  the  reporter 
and  by  assignment  in  the  proprietor  of  the  newspaper  in 
which  such  reports  appear.  It  will  be  seen  that  four  of 
the  noble  and  learned  Lords  have  upheld  the  claim  to 
copyright  in  such  cases.  Lord  Robertson  being  the  only 
dissentient.  Thus  the  jndgment  of  the  Court  of 
Appeal,  reported  ante,  p.  27  :  L.R.  [1899],  2  Ch., 
749  ;  G8  L,J,^  Ch.,  760,  has  been  reversed,  and 
that  of  Mr.  Justice  North  restored.  Mr.  Justice  Xorth 
granted  an  interim  injunction  restraining  the  defendant 
— respondent  in  the  House  of  Lords— from  infringing  the 
appellants'  copyright.  Before  the  Court  of  Appeal  it  was 
agreed  that  the  motion  should  be  treated  as  the  trial  of 
the  action,  and  their  Lor<lshi))s  liave  accordingly  made 
the  injunction  perjietual.  'llie  arguments  on  the  present 
appeal  were  reported  in  The  Tinier  of  July  21  and  24, 
and  on  their  conclusion  judgment  was  reserved. 

Mr.  Joseph  Walton,  Q.C.,  Mr.  Henry  Terrell,  Q.C., 
and  Mr.  MacSwinney  were  counsel  for  the  api)e11ants  ; 
Mr.  Birrell,  Q.C.,  and  Mr.  Scrutton  for  the  respondent. 

'llie  Lord  Chakcjellob.— My  Lords,  1  should  very 
much  regret  if  1  were  compelled  to  come  to  the  conclu- 
sion that  the  state  of  the  law  permitted  one  man  to  make 
profit  out  of  and  to  appropriate  to  himself  the  labour, 
skill,  and  capital  of  another.  And  it  is  not  denied  that 
in  this  case  the  defendant  seeks  to  appropriate  to  him- 
self what  has  been  produced  by  the  skill,  labour,  and 
capital  of  others.  In  the  view  I  take  of  this  case,  I 
think  the  law  is  strong  enough  to  restrain  what,  to  my 
mind,  would  be  a  grievous  injustice.  The  law  which  I 
think  restrains  it  is  to  be  fonud  in  the  Copyright  Act  ; 
and  that  Act  confers  what  it  calls  **  copyright,'' 
which  means  the  right  to  multiply  copies,  on  the 
authors  of  the  books  first  pullished  in  this  country, 
lliat  the  publication  in  question— namely,  reports  of 
Lord  Rosebery's  speeches — are  simply  copies  of  what 
was  first  printed  in  The  Time*  news])a|)er  is  not  denied. 
And,  further,  it  has  not   been,  and   caimot   be,  denied 
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that  they  were  originally  m  in  The  Times  a  sheet  or 
alieets  of  letterpress,  aod  came  within  the  definition  of 
the  Act  as  a  book.  The  speeches,  therefore,  and  the 
sheets  of  letterpress  in  which  they  were  contained  were 
books  first  published  in  this  country,  and  I  confess,  upon 
looking  at  the  definition  and  the  right  conferred,  I  am 
wholly  onable  to  discorer  why  they  are  nut  protected  by 
the  statute  from  beiag  pirated  by  unauthorized  persons. 
The  sole  ground,  as  I  understand  the  judgment  of  the 
Court  of  Appeal,  is  that  in  their  judgment  the  producer 
of  a  written  speech,  unless  he  is  the  original  speaker, 
eaimot  be  an  author  within  the  meaning  of  the 
Act.  My  Lords,  it  seems  to  me  that  this  argu- 
ment is  based  upon  too  narrow  and  misleading  an 
interpretation  of  the  word  **  author."  In  my  view, 
the  statute  has  not  meant  so  to  confine  it,  and  I 
do  not  understand  the  explanation  the  Court  of  Appoal 
gives  of  the  application  of  the  word  **  author  " 
to  Boeh  publications  as  directories,  Red-books,  maps, 
Itc.  I  observe  the  Court  of  Appeal  uses  the  word 
**  analogy  "  as  applicable  to  such  questions.  To  my 
mind,  it  is  no  analogy  at  all.  If  the  maker  of  a  direc- 
tory. Bed -book,  or  a  map  is  an  author,  one  has  to 
analyse  what  in  such  cases  is  the  distinction  between 
the  author  as  thus  referred  to  and  the  author  of  a 
spoken  speech.  The  language  of  the  Court  of  Appeal 
is  : — **  Each  man  who  himself  makes  a  directory,  &c., 
and  publishes  it  is  the  author  of  what  he  publishes.  The 
reporter  of  a  speeeh  is  not."  With  great  respect  to  the 
Court  of  Appeal,  this  is  allegation,  not  argument.  The 
judgment  goes  on  to  say  that  "  the  distinction  is  all- 
important,"  but  it  does  not  explain  what  the  distinction 
is.  For  my  own  part,  I  am  unable  to  discover  it.  A 
man  goes  along  a  street,  collects  the  names,  addresses, 
and  oecapations  of  each  dweller  therein.  Hliat  is  the 
original  composition  of  which,  acoording  to  the  Court  of 
Appeal,  he  is  the  author  ?  The  name  of  the  street  ?  The 
numbers  of  the  street  ?  The  names  of  the  dwellers  in 
the  several  houses  ?  What  is  the  distinction  which  the 
Court  of  Appeal  makes  in  giving  copyright  to  the  result 
of  this  labour  and  reducing  it  into  writing  ?  What  is  it 
that  makes  it  an  original  composition  ?  But  further — 
Where  do  the  words  **  original  oomposition  "  come 
from  ?  If  the  producer  of  such  a  book  can  be  an  author 
within  the  meaning  of  the  Act,  I  am  unable  to  under- 
stand why  the  laboor  of  reproducing  spoken  words  into 
writing  or  print,  and  first  publishing  it  as  a  book,  does 
not  make  the  person  who  has  so  acted  as  much  an  author 
as  the  person  who  writes  down  the  names  and  addresses 
of  the  persons  who  live  in  a  particular  street.  I  observe 
that  the  Court  ot  Appeal  introduces  the  words  **  original 
composition  "as  if  those  were  the  words  of  the 
statute  ;  and,  at  another  part  of  the  judgment,  it  is 
said  that — **  The  report  and  the  speech  reported  are,  no 
doubt,  different  things,  but  the  printer  or  publisher  of 
the  report  is  not  the  '  author  '  of  the  speech  reported, 
which  is  the  only  thing  which  gives  any  value  or 
interest  to  the  report."  The  sentence  is  a  little  difficult 
to  construe,  but,  as  I  understand  it,  it  means  to  convey 
that  the  thing  to  which  the  statute  gives  protection 
most  be  of  some  value  or  interest.  Again,  I  am  com- 
pelled to  point  out  that  such  words  are  not  to  be  found 
in  the  statute.  The  producer  of  this  written  composition 
is,  to  my  mind,  the  person  who  is  the  author  of  the 
book  within  the  meaning  of  the  statute  ;  and,  as  I  have 
pointed  out,  the  words  *•  original  composer  "  are  not 
to  be  found  in  the  statute  ;  and,  as  I  understand,  the 
judgment  of  the  Court  of  Appeal  is  entirely  based  on 
the  thing  protecte«l  being  an  original  composition  in  the 
sense  that  the  person  who  claims  the  protection  of  the 
statute  must  not  have  obtained  his  words  or  ideas  from 
somebody  else  but  must  be  himself  an  original  author 
in  the  sense  in  which  that  word  is  generally  used  in  respect 
of  literary  composition.     I  have  been  anxious  to  confine 


my  views  at  present  simply  to  the  words  of  the  stotote. 
because  it  appears  to  me  that  once  this  thing,  in 
respect  of  which  the  controversy  has  arisen,  comes 
within  the  language  of  the  statute,  it  lies  on 
those  who  deny  the  existence  of  the  right  to  show 
why  the  protection  of  the  statute  does  not  apply. 
As  I  ha\'e  pointed  out,  the  judgment  of  the  Court  of 
Appeal  rests  solely  on  the  use  of  the  word  "  author," 
and  I  oannot  help  thinking  that  some  confusion  has 
been  created  between  two  very  different  things  :  one 
the  proprietary  right  of  every  man  in  his  own  literaiy 
composition  and  the  other  the  copyright — ^that  is  to 
say,  the  exclusive  privilege  of  making  copies  created 
by  the  statute.  If  the  question  here  were  whether 
there  was  the  right  to  publish  at  all  a  speech  made  by 
some  one  who  did  not  himself  publish  it,  questions  like 
those  determined  in  this  House  in  '*  Caird  t.  Sime  " 
(12  App.  Cas.,  326)  might  arise.  Whether  the  speech 
was  delivered  so  as  to  give  it  to  all  the  world  and  to 
prevent  the  original  author  of  it  from  restraining  its 
publication,  is  a  question  with  which  your  Lordships  have 
here  no  concern.  Lord  Rosebery  is  not  here  complain- 
ing of  the  publication  of  it,  nor  claiming  any  proprietary 
right  in  the  speedies  as  delivered.  The  question  here 
is  solely  iriiether  this  book  (to  use  the  language  of  the 
statute),  printed  and  published  and  existing  as  a  book 
for  the  first  time,  can  be  copied  by  some  one  else  than 
the  produoers  of  it  (I  avoid  the  use  of  the  word 
'*  author  "),  by  those  who  have  neither  pcodueed  it 
themselves,  but  have  simply  copied  that  which  others 
have  laboured  to  create  by  their  own  skill  and  expendi- 
ture. My  Lords,  I  cannot  help  thinking  that  underlying 
the  argument  which  has  been  addressed  to  us  there  is 
something  of  the  contention  which  was  boldly  made 
nearly  half  a  century  ago  in  the  case  of  "  McLean  v. 
Moody  "  in  the  Court  of  Session  where— relying  on  the 
preamble — ^the  advocate  argued  that  the  objeet  of  the 
statute  of  Victoria  was  to  encourage  literacy  merit ; 
that  the  intellectual  labour  constituting  authorship  was 
alone  thereby  protected,  and  that  there  could  be  no 
authorship  without  an  author.  Lord  Deas  refused  to 
accept  sudi  an  argument,  and  expressed  the  opinion  that 
the  Act  did  not  confine  the  privilege  to  cases  in  which 
there  was  a  known  author.  But  it  appears  to  me  that, 
although  it  may  be  true  that  a  preamble  may  be  a  guide 
to  the  general  objects  of  the  statute,  it  undoubtedly  can 
neither  restrict  nor  limit  express  enactment.  And  though 
I  think  in  these  compositions  there  is  literary  merit  and 
intellectual  labour,  yet  the  statute  seems  to  me  to 
require  neither— nor  originality  in  thought.  It  is 
admitted  apparently  by  the  Court  of  Appeal  (and  indeed 
insisted  on  as  part  of  the  reasons  for  their  judgment) 
that  the  owner  of  an  unpublished  manuscript,  although 
not  the  author  of  it,  acquires  copyright  in  it  by  first 
publishing  it.  And  I  observe  that  it  is  said  Lord  Rose- 
bery had  no  copyright  in  his  speech,  and,  although  he 
could  have  acquired  copyright  in  it  by  putting  it  into 
writing  and  printing  and  publishing  it,  he  did  not  do  so. 
Here  again  the  implied  proposition  is  that  the  only 
person  who  could  gain  copyright  in  his  speech  is  the 
person  who  spoke  it,  and  that  the  word  *'  original  " 
must,  by  construction,  be  read  into  the  statute — that  the 
true  analogy  is  the  *  *  true  and  first  inventor' '  of  the  Patent 
Laws.  I  think  the  analogy  is  a  false  one.  I  do  not  find 
the  word  "  original  "  in  the  statute,  or  any  word  which 
imports  it  as  a  condition  precedent  or  makes  originality 
of  thought  or  idea  necessary  to  the  right.  Bat  if  the 
analogy  were  strictly  pursued,  I  think  it  would  not  be 
favourable  to  the  defendant.  An  importer  of  a  foreign 
invention  is,  for  the  purpose  of  the  Patent  Laws,  an 
inventor,  and,  as  Lord  Brougham  said  in  **ln  re  Berry's 
Patent"  (7  Moore's  P.C.  Reports,  187),there  wore  "  two 
species  of  public  be  sfactors— the  one  those  who  benefit 
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the  public  by  their  ingenuity,  industry,  and  science 
and  invention  and  personal  capability  ;  the  other  those 
who  benefit  the  public  without  any  ingenuity  or 
invention  of  their  own  by  the  appropriation  of  the 
results  of  foreign  inventions.  Now,  the  latter  is  a 
benefit  to  the  public  incoatestably,  and  therefore 
they  render  themselves  entitled  to  be  put  upon  some- 
what if  not  entirely  the  same  footing  as  inventors." 
(An  interesting  discussion  of  this  question  will  be  found 
on  page  98  of  17V*allace  and  Williamson's  Patent  Law 
Cases,  just  published.)  I  might  paraphrase  Lord 
Brougham's  language  by  asking  whether  those  who 
preserve  the  memory  of  spoken  words  which  are  assumed 
to  be  of  value  to  the  public  are  not  entitled  to  the 
analogous  merit  which  Lord  Brougham  attributes  to  the 
importer  of  foreign  inventioiis.  My  Lords,  if  I  have 
not  insisted  upon  the  skill  and  accuracy  of  those  who 
produce  in  writing  or  print  spoken  words,  it  is  not 
because  I  think  the  less  of  those  qualities,  but  because, 
as  I  have  endeavoured  to  point  out,  neither  the  one  nor 
the  other  is  a  condition  precedent  to  the  right  created 
by  the  statute.  That  right,  in  my  view,  is  given  by  the 
statute  to  the  first  producer  of  a  book,  whether  that 
book  be  wise  or  foolish,  accurate  or  inaccurate,  of 
literary  merit  or  of  no  merit  whatever.  I  must  notice 
one  supposed  difficulty  in  this  view,  terj  persistently 
urged  at  the  bar.  It  is  sai4  that  in  the  view  I  have 
suggested  there  would  be  as  many  copyrights  as 
reporters.  I  do  not  see  the  difficulty.  Each  reporter  is 
entitled  to  report,  and  each  undoubtedly  would  have  a 
<K>pyright  in  his  own  published  report.  But  where  is  the 
difficulty  ?  Suppose  a  favourite  view  ;  a  dozen  artists 
take  each  independently  his  own  representation  of  it  ; 
is  there  auy  reason  why  each  should  not  have  his  own 
copyright?— or  even  a  photograph,  where  each  photograph 
is  taken  from  the  same  point  and,in  the  same  state  of  the 
light,  would  be  identical  in  all  respects.  Iliere  is,  of 
course,  no  copyright  in  the  view  itself  ;  but  in  the 
siqiposed  picture  or  photograph  there  is.  And  in  truth 
there  ii  a  confusion  of  thought  between  the  difficulty  of 
proof  of  the  piracy  and  the  existence  of  piracy.  Here, 
as  I  have  said  before,  no  such  difficulty  arises,  since  it 
is  admitted  that  the  report  of  these  speeches  is  not  the 
result  of  independent  labour  but  is  taken  from  The  Times, 
My  Lords,  1  think  the  judgment  of  Mr.  Justice  North 
was  right,  and  that  the  only  answer  sought  to  be  given 
to  it  by  the  Court  of  Appeal  was  the  restricted  use  of 
the  word  **  author/'  with  which  I  have  endeavoured 
to  deal.  I  therefore  move  your  Lordships  that  the 
judgment  of  the  Court  of  Appeal  be  reversed,  with  costs, 
and  the  judgment  of  Mr.  Justice  North  restored. 

Lord  Davey,— My  Lords,  the  question  on  this  appeal 
is  whether  the  proprietors  of  The  Times^  by  assignment 
from  their  reporter,  are  entitled  to  copyright  in  the 
reports  published  in  their  newspaper  of  certain  speeches 
delivered  by  Lord  Rosebery  on  public  occasions.  Copy- 
right is  the  right  of  multiplying  copies  of  a  published 
writing.  There  is  no  copyright  in  a  speech  although 
delivered  on  a  public  occasion,  and,  on  the  other  hand, 
there  is  no  copyright  under  the  statute  in  a  piece  of 
writing  until  it  has  been  published.  There  may,  indeed, 
be  a  oommon  law  propriet-ary  right  in  a  speech  or 
lecture.  In  *•  Caird  v.  Sime  "  (12  App.  Cas.,  p.  826) 
Lord  Watson  said,—**  The  author  of  a  lecture  on  morel 
philosophy  or  of  any  original  composition  retains  a 
right  of  property  in  his  work  which  entitles  him  to  pre- 
vent its  publication  by  others  until  it  has  with  his  con- 
sent been  communicated  to  the  public."  It  is  not  dis- 
puted in  the  present  case  that  the  thoughts  and  words 
of  Lord  Rosebery 's  speeches  were  communicated  by 
him  to  the  public,  and  no  question  is  raised  as  to  the 
existence  of  any  right  in  the  orator.  This  case  raises 
only  a  question  of  statutory  eopyri^t  In  The  Timet 
report,  and  must  be  decided    on   the  provisions  of  the 


Copyright  Act,  5  and  6  Vict.,  c.  45.  Now  what  has 
the  respondent  done  ?  He  has  admittedly  copied  and 
republished  for  his  own  profit  certain  sheets  of  letter- 
press forming  parts  of  The  Times  newspaper.  A  sheet 
of  letterpress  is  a  book  within  the  meaning  of  the  Act  ; 
and,  notwithstanding  the  decision  of  Vice- Chancellor 
Malins  in  ••Coxv.Xornrf  and  Water  Journal  Company'* 
(L.R.,  9  Eq.,  324)  I  have  no  doubt  that  a  newspaper  is 
within  the  Act.  In  **  Walter  v.  Howe  "  (17  Ch.D., 
708)  Sir  George  Jessel  differed  from  the  Vice-Chan- 
cell  or,  and  his  decision  has  since  been  followed. 
Prima  facie,  therefore,  the  respondent  has  infringed 
the  appellants'  copyright  in  their  newspaper.  His 
defence  is  that  the  appellants  have  no  copyright  in  this 
portion  of  their  published  work  because  it  was  compiled 
from,  or  consisted  only,  of  matters  which  were  publiei 
juris.  They  say  that  Lord  Rosebery  was  the  author  of 
his  speech  and  gave  it  to  the  world  for  any  to  re|iroduce 
who  would,  and  that  nobody,  therefore,  can  claim  to 
be  the  **  author,"  within  the  meaning  of  the  Act,  of  a 
report  of  his  speech.  The  reporter,  they  say  (with  a 
pardonable  jingle),  is  the  reproducer  and  not  tlie  pro- 
ducer of  the  speech.  That  is  true  in  a  sense  ;  and,  if 
The  Times  were  claiming  a  property  in  the  speech  itself 
and  seeking  to  prevent  anybody  else  from  publishing 
any  other  report  of  it,  the  argument  would  be  cogent. 
But  the  appellants'  claim  is  of  a  more  modest  descrip- 
tion. They  seek  only  to  prevent  the  respondent  from 
multiplying  copies  of  their  own  report  of  the  speech 
and  availing  himself  for  his  own  profit  of  the  skill, 
labour,  and  expense  by  means  of  which  that  report  was 
produced  and  published.  But  for  the  fact  that  the 
Court  of  Appeal  thought  differently  and  one  of  your 
Lordships  agrees  with  the  learned  Judges,  I  should  say 
that  there  is  no  answer  to  this  claim.  In  my  opinion 
the  reporter  is  the  author  of  his  own  report.  He  it  was 
who  brought  into  existence  in  the  form  of  a  writing  the 
piece  of  letterpress  which  the  respondent  has  copied.  I 
think  also  that  he,  and  he  alone,  composed  his  report. 
The  materials  for  his  composition  were  his  notes  which 
were  his  own  property  aided  to  some  extent  by  his 
memory  and  trained  judgment.  Owing  to  the  perfection 
which  the  art  of  shorthand  writing  has  attained  in  recent 
years,  memory  and  judgment  bear  a  less  important  part 
in  the  composition  of  a  report  of  a  speech  than  was 
formerly  the  case.  But  the  question  whether  the  com- 
poser has  copyright  in  his  report  does  not  seem  to  me  to 
depend  on,  or  to  vary  inversely  with,  his  skill  in  steno- 
graphy. Nor,  as  it  appears  to  me,  does  the  fact  that 
the  subject-matter  of  the  report  had  been  made  public 
property,  or  that  no  originality  or  literary  skill  was 
demanded  for  the  composition  of  the  report,  have  any- 
thing to  do  with  the  matter.  Again,  it  is  said  that  the 
lucidity  of  diction  and  perfection  of  expression  which 
characterise  the  eminent  person  named  made  an  exact 
reproduction  of  his  words  a  oomparatively  easy  and 
almost  mechanical  task.  But  is  it  argued  that  the 
reporter  of  the  hesitating, half -completed  utterances  of  an 
inferior  speaker  might  have  copyright  though  the 
reporter  of  Lord  Rosebery  may  not  ?  Or  does  the  question 
of  copyright  in  the  report  depend  on  the  clearness  of 
thought  and  speech  of  the  orator  ?  In  my  opinion,  the 
question  must  be  decided  on  general  considerations,  and 
not  on  any  grounds  which  are  personal  either  to  the 
orator  or  to  the  reporter.  Copyright  has  nothing  to  do 
with  the  originality  or  literary  merits  of  the  author  or 
composer.  It  may  exist  in  the  information  given  by  a 
street  directory,**  Kelly  v.  Morris  "  (L.R.,  1  Eq.,  697), 
or  by  a  list  of  deeds  of  arrangement,  **  Cate  v,  Devon 
and  Exeter  Constitutional  Newspaper  Company  " 
(40  Ch.D.,  500),  or  in  a  list  of  advertisements,  **  Lamb 
V.  Evans  "  ([1898]  1  Ch.,  218).  I  think  those  cases 
right  and  the  prineiple  on  which  they  proceed  directly 
applicable  to  the  present  ease.    It  was  of  course^i^^n  to 
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any  other  repoiter  to  compose  hin  own  report  of  Lord 
Rosebery's  speech,  and  to  any  other  newspaper  or  book 
to  publish  that  report,  bat  it  is  a  sound  principle  that  a 
man  shall  not  avail  himself  of  another's  skill,  labour, 
and  expense  by  copying  the  written  product  thereof. 
To  quote  the  language  of  Mr.  Justice  North  in  another 
case,  **  For  the  purposes  of  their  own  profit  they  desire 
to  reap  where  they  have  not  sown,  and  to  take  advantage 
of  the  labour  and  expenditure  of  the  plaintiffs  in  pro- 
curing news,  for  the  purpose  of  saving  labour  and 
expense  to  themselvtas."  For  these  reasons  I  agree 
with  my  noble  and  learned  friend  in  thinking  that  the 
judgment  of  the  Court  of  Appeal  should  be  reversed, 
and  that  of  Mr.  Justice  North  restored. 

IjOKD  Jambs  of  Hersfobo.— My  Lords,  in  this  case 
the  appellants  as  plaintiffs  in  the  suit  allege  that  they 
are  entitled  to  the  copyright  in  reports  which  appeared 
in  TJie  Timet  newspaper  of  certain  speeches  made  by 
Lord  Rosebery,  and  they  seek  to  restrain  the  respondent, 
the  defendant  in  the  suit,  from  republishing  such 
reports.  The  facts  upon  which  the  suit  is  founded  are 
not  in  dispute.  Lord  Rosebery's  speeches  being  of 
great  interest  to  the  public,  reporters  representing 
different  journals  attended  meetings  to  be  addressed  by 
him,  and  took  down  the  words  uttered  by  him.  It  may 
be  taken  that  all  of  the  reporters  did  their  best  to  report 
Lord  Rosebery's  words  accurately.  The  reports  of  these 
speeches  appearing  in  The  Timet  newspaper  seem  to 
represent  a  high  degree  of  such  accuracy.  Ihe  respon- 
dcttt  has  copied  these  reports  verbatim  and  reproduced 
them.  For  the  purposes  of  this  case  it  is  admitted  that 
the  interests  of  the  proprietors  of  The  Timet  newspaper 
and  of  the  reporter  may  be  regarded  as  one.  The 
question  therefore  to  be  decided  is  whether  there  is  any 
copyright  in  the  reports  of  speeches  made  in  public  with 
the  object  that  they  should  be  published?  The 
determination  of  this  question  depends  upon  the  construc- 
tion to  be  placed  upon  the  provisions  of  the  Copyright 
Act  of  18^2.  It  may  be  taken  that  the  matter  published 
in  the  columns  of  a  newspaper  is  a  book  within  section  2 
of  that  Act,  but  the  plaintiffs  in  the  suit  have  to  establish 
that  the  proprietors  of  Tfie  Timet  or  the  reporter  are  the 
authors  of  such  book  within  the  meaning  of  section  3. 
It  is  not  alleged,  and  it  cannot  be  said,  that  there  is  any 
authorship  in  the  speech  itself  ;  that  speech  was  created 
by  the  thought  of  Lord  Rosebery,  and  published  by  him 
to  the  world  when  be  spoke  it.  The  plaintiffs  do  not 
claim  copyright  in  the  speech  itself  :  but,  as  stated  by 
Lord  Lindley  in  the  Court  of  Appeal,  the  report  of  the 
speech  ia  something  different  from  and  beyond  the 
speech  ;  and  the  question  to  be  solved  is  whether  this 
difference  represents  a  something  of  which  any  one  can  be 
regarded  as  *' the  author  "  within  the  meaning  of  the 
Copyright  Act.  Whilst  the  Act  supplies  no  definition 
of  the  word  *' author,"  and  whilst  it  may  be  difiicult 
for  any  judicial  authority  to  give  a  positive 
definition  of  that  word,  certain  considerations  con- 
trolling the  meaning  of  it  seem  to  be  established. 
A  mere  copyist  of  written  matter  is  not  an  author  within 
the  Act,  but  a  translator  from  one  language  to  another 
would  be  so.  A  person  to  whom  words  are  dictated  for 
the  purpose  of  being  written  down  is  not  an  author. 
He  is  the  mere  agent  or  clerk  of  the  person  dictating, 
and  requires  to  possess  no  art  beyond  that  of  knowing 
bow  to  write.  The  person  dictating  takes  a  share  in 
seeing  that  the  person  writing  follows  the  dictation, 
and  makes  it  hie  care  to  give  time  for  the  writing  to  be 
made.  Eut  an  **  author  "  may  come  into  existence 
without  producing  any  original  matter  of  his  own. 
Many  instances  of  the  claim  to  authorship  without  the 
production  of  original  matter  have  been  given  at  the 
Bar.  The  compilation  of  a  street  directory,  the  reports 
of  proceedings  in  Courts  of  law,  and  the  tables  of  the 
times   of  running   of  certain  rsilway  tcaius  have  been 


held  to  bring  the  producers  within  the  word  **  author," 
and  yet  in  one  sense  no  original  matter  can  be  found  in 
such  publications.  Still  there  was  a  something  apart 
from  originality  on  the  one  hand  and  mere  mectan'cal 
transcribing  on  the  other,  which  entitled  those  who  gave 
these  works  to  the  world  to  be  regarded  as  their  authors. 
Now  what  is  it  that  a  reporter  does  ?  I^  he  a  mere 
scribe,  does  he  produce  original  matter,  or  does  he 
produce  the  something  I  have  mentioned  which  entitles 
him  to  be  regarded  as  an  author  within  the  Act  ?  1 
think  that  from  a  general  point  of  view  a  reporter's  art 
represents  more  than  mere  transcribing  or  writing  from 
dictation.  To  follow  so  as  to  take  down  the  words  of 
an  ordinary,  and  certainly  of  a  rapid,  speaker  is  an  art 
requiring  considerable  training,  and  does  not  come 
within  the  knowledge  of  ordinary  persons.  Even 
amongst  professional  reporters  many  different  degrees  of 
skill  exist.  Some  reporters  can  take  down  the  words  of 
a  speaker  however  rapidly  he  speaks,  others  less 
practised  or  proficient  cannot,  as  the  term  is,  **  keep  up 
with  "  the  rapid  speaker.  Apart  from  the  dealing  with 
the  rapidity  of  speech,  there  are  some  reporters  whose 
ears  and  thoughts  and  hands  never  fail  tbem,  and  who 
therefore  produce  reports  of  complete  accuracy.  On  the 
other  hand,  reporters  less  skilled  may  be  so  deficient  in 
this  quality  of  accuracy  as  to  produce  reports  which 
certainly  tend  to  perturb  the  speakers  whom  they  have 
endeavoured  to  report.  Hius  there  seems  to  be  a  degree 
of  skill  in  one  class  of  reporters  over  the  other.  Again, 
one  reporter  may  possess  knowledge  apart  from  steno- 
graphy which  may  confer  upon  him  the  power  of 
producing  a  report  not  within  the  capability  of  another 
of  the  same  calling.  Supposing  a  speech  were  delivered 
in  a  language  little  used,  such  as  Persian  or  Turkish, 
only  a  reporter  acquainted  with  such  a  language  would 
be  able  to  report  it.  Does  the  work  resulting  from 
such  special  knowledge  mean  nothing  ?  The  proprietor 
of  a  journal  may  have  paid  highly  for  obtaining  a  special 
report  of  this  almost  unreportable  speech.  May  he  not 
make  a  claim  for  protection  against  a  rival  journalist 
who  seeks  to  make  equal  use  of  the  report  thus 
obtained  ?  It  may  also  be  that  the  report  has  been 
obtained  under  circumstances  of  peculiar  difficulty  on 
the  one  hand,  or  of  advantageous  conditions  on  the 
other.  Thus  if  a  reporter  attended  a  meeting  of 
Anarchists  intended  to  be  secret  and  made  public  their 
speeches,  or  if  in  former  times  a  man  had  secreted  him- 
self in  one  of  the  Houses  of  Parliament  and  took  down 
the  words  of  different  speakers,  may  it  not  be  con- 
tended that  the  reporters  were  doing  something  more 
than  merely  transcribing  P  After  taking  such  matters  as 
these  into  consideration,  I  have  after  some  doubt  come 
to  the  conclusion  that  a  reporter  of  a  speech  under  the 
conditions  existing  in  this  case  is  the  meritorious  pro- 
dooer  of  the  something  necessary  to  constitute  him  an 
author  witbin  the  meaning  of  the  Copyright  Act  of  1842, 
and  that,  therefore,  the  judgment  of  the  Court  of  Appeal 
should  be  reversed. 

Lord  Bbamfton. — My  Lonb«,  the  only  substantial 
question  in  this  case  is  whether  the  reporters  who 
furnished  to  The  Timet  the  manuscripts  containing  the 
reports  of  Lord  R3sebery's  five  sjieeches  as  they  were 
published  in  that  journal  were  the  '*  authors  "  of 
those  manuscripts  within  the  meaning  of  the  Copyright 
Act,  1842  (5  and  6 Vict., c.  45).  If  they  were, they  were 
the  authors  of  books  within  the  interpretation  clause, 
section  2,  and  as  such  they  would  have  been  entitled  to 
the  copyrights  thereof  under  section  3,  but  for  the  fact 
that  such  copyrights  have  by  assignments  become  vested 
in  the  appellants,  the  proprietors  of  The  Timet.  The 
material  facts  which  have  led  me  to  the  opinion  I  am 
about  to  express  are  admitted,  and  may  be  very  briefly 
stated.  On  the  several  occasions  when  the  speeches  were 
delivered  reporters  for  The  Timet  and  other  newspapers 
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attended  by   invitation   to  enable   them  to  coRipone  and 
write   for     publication   in   their     resqpective     journals 
descripiiva  articles  of   the   occurrences,    containing  full 
and   accurate   reporta   of   the   speeches   as   they    were 
delivered  from   the  lips  of  the  speakers.    Tie   reporters 
who  represented    The   Times,    with  whom  alone  I  have 
now  to  deal,  were  undoubtedy   gentlemen  of  education, 
great    ability,    and  long   and  varied   experience   in  the 
duties  of  their   vocation.     They    wrote    the  descriptive 
parts  of  their  reports  from  personal  observation.    The 
speeches  they  took  down  in   shorthand,    word  for  word, 
transcribed  them  ver&a^im  in  longhand,  carefully  corrected 
and  revised,  and   punctuated   them,    so  that  when  they 
appeared  in  the  columns  of    The    Timet  they  might,  as 
perfectly   as   printed   words   could   do,  convey    to  the 
readers  all    that   was   to  be   seen   or   heard  upon  those 
occasions.    From  these  reports  all   that  appeared  in  The 
Times  was   first   published  to  the   world.     It  is  obvious 
that   the   preparation   of   them   involved    considerable 
intellectual   skill   and   brain   labour,    beyond   the  mere 
mechanical  operation   of   writing.     That   the  reports  so 
published  were  *  *  books  ' '    within   the   meaning   of  the 
Copyright   Act   is   undisputed  ;  the     great     contention 
throughout  the  case  has  been  whether  the  reporters  were 
the    *'  authors  ''   of   them  ;  for  unless   they  were  they 
could  not   acquire   any  copyright   in   them,    the  third 
section  of  the  Act   conferring  property  in  the  copyright 
of  a  book  only    upon  its  author   and   his  assigns.    Mr* 
Justice   North,  before   whom  the  ease   was  first  heard, 
held  that  although  the   reporter  had  no   property  in  the 
speeches   he  was   entitled   to  copyright  in  his  report  of 
then.     The  Court  uf  Appeal  reversed  his  ruling,  and  in 
a  considered   judgment  emphatically   stated   that  mere 
reporters   were   clearly   not     authors    of     what     they 
report,       that     the     Act     was     pasted      to     protect 
''authors''   not   reporters,    that   a   mere  pablisber  of 
another   man's   verbal   utterances   could     not    acquire 
a  eopyrigbt  as  the  author  of  such  publication  ;  and  they 
held  **  that  in  order  that  the  first  publisher  of  any  com- 
position  may  acquire  the  copyright  in  it  hn  mnst  be  the 
author  of  what  he  publishes,  or  he  mnst  derive  his  right 
to  pnblish  from  the  author   by   being   the  owner  of  his 
manuscript,  or  in  some  other  way."    I  can  find  nothing 
in  the  Act  which  compels  me  to  assent  to  this  view.   A 
speech  and  the  report  of  it  are  two  different  things,  and 
the  author  of  the   one   and  the  author  of  the  other  are 
presumably   two   different   persons.      The   author  of  a 
speech  is  the  author  of  langnage  orally   uttered  by  him- 
self.   The  author  of  a  report  of  a  speech   is  the  author 
of  a  writing  containing  the  substance,  or   the  words,  of 
that  speech.    The  speech  must  precede  the  report  of  it. 
The  oral  speech  is  not  a  **  book  "  •   the  written  report 
is.    The  book  is  the  subject  of  copyright    under  section 
3  and  the  property  in  such  copyright  in  a   book  is  in  its 
author.    I  am  not  concerned  to-day  in  considering  how 
and  by  what  means  the  author  of   a  speech  can  aoquire 
the  copyright   and   may   preserve   for   himself  the  sole 
right  to  publish  in  print,  or   in  writing,  a  report  of  it  ; 
for  at  no  time   has   Lord    Rosebery   either  by  word  or 
action  indicated  any  desire  or  intention   to   do    so.    In 
making   the   speeches   in   question   he   published  them 
freely  and   without   placing   any   restraint   upon  these 
who  heard   him   from    making  whatever  use  they  could 
lawfully   make    of   his    words   as  they   came   from  his 
mouth.  Of  course,  if  no  reporters  had  been   present,  or 
If,  though  present,  none  had  taken  down  his   lordship's 
utterances,  those  utterances  must   have   remained  unre- 
corded and  no  question  of  copyright   could  have  arisen 
for  there  would   have   been   no   subject  of  copyright  in 
existence  ;    but  let  ma  suppose  that,  though  unrecorded 
at  the  time,  one  of  the  hearers  with   a  peculiarly  reten- 
tive and    accurate   memory   had    some  time  afterwanls 
from  that   unaided   memory   written     a    correct  and 


verbatim  report  of  the  speeches,  would  he  not  have  been 

the  author  of  that  report,  and  might  '.he  not  have 
claimed   the   copyright   of   it,  the   product  of  his  own 

mental  effort  of  memory  ?    Or  suppose  the  speaker  had 

before  delivering  his  speech  composed  and  written  out 
what  he  intended  to  say,  and  in  speaking,  refreshing 
his  memory  as  to  his  intentions    by   that    which  he  had 

written,  had  given  oral  utterance  to  every  word  of  it, 
and  then  presented  his  manusciipt  to  a  friend,  as  a  gift, 

with  permission  to  publish  it  as  he  thought  fit,  could  not 
that  friend  claim  the  copyright  of  such  publication  ? 
What  real  difference  is  there  between  a  manuscript  so 
obtained  and  a  book  made  by  writing  down  on  the  spot 
the  words  then  freely  uttered  and'li  given  by  the  speaker 
to  any  reporter  present  who  chose  to  record  them 
expressly  for  the  purpose  of  publication  in  the  journal 
he  represented  ?  Of  course,  a  person  who  merely 
writes  an  article  from  the  dictation  and  as  the  servant 
of  another  can  claim  no  property  in  what  he  so  writes, 
for  that  writing  belongs  to  his  employer*;  but  that  is 
not  this  case.  I  do  not  agree  that  the  question  of 
the  authorship  of  a  book  depends  upon  the  literary 
quality  of  it.  If  a  person  chooses  (and  many  do)  to 
compose  and  write  a  volume  devoid  of  the  faintest 
spark  of  literary  or  other  merit  I  see  no  legal  reason 
why  he  should  not,  if  he  desires,  become  the  first 
publisher  of  it,  and  register  his  copyright,  worthless 
and  insignificant  as  it  would  be.  The  statute  has 
prescribed  uu  standard  of  merit  in  a  book*as  a  condition 
to  entitle  its  author  to  become  the  proprietor  of  copy- 
right in  it;  and,  even  if  such  standard  were  prescribed, 
I  should  think  the  merits  of  the;  book  ought  to  be 
determined  having  regard  to  the  contents  of « the  book 
itself,  without  inquiring  as  to  whether  any  of  the 
component  parts  of  it  emanated  from  the  brain  of 
some  person  other  than  the  author  of  the  book.  Of 
course,  if  an  author  of  a  book  is  unscrupulous  enough 
to  pirate  and  include  in  it  the  protected  composition  of 
another,  no  registration  could  give  him  property  in 
that  which  he  had  stolen,  or  protect  him  against  an 
action  for  his  piracy.  In  this  case  the  reporter, 
without  encroaching  upon  the  right  of  ai^  one,  has 
become  the  first  publisher  of  **  books  "  containing 
descriptive  reports  of  the  occurrences  on  the  several 
occasions  when  Lord  Rosebery 's  speeches  were  made. 
Nobody  can  say  that  such  reports  could  be  complete 
unless  the  speeches  themselves  were  incorporated  in 
them  in  some  form  or  other ;  and  if  they  were  rightfully 
so  incorporated  it  cannot,  I  think,  be  denied  that 
in  such  report  the  speech,  added  to  the  descriptive 
passages,  formed  one  book  and  one  book  only.  True 
it  is  that  the  reporter  was  not  the  author  of  the 
speech,  but  he  was  the  composer  and  author  of 
the  book.  Without  his  brain  and  handiwork  the 
book  would  never  have  had  existence,  and  the  words 
of  Lord  Rosebery  would  have  remained  unrecorded  save 
in  the  memories  of  the  comparatively  few  who  were 
present  on  those  occasions.  In  the  descriptive  passages 
of  his  report  the  language  is  his  own  ;  and  although,  as 
regards  the  speeches,  he  has  given  great  value  to  his 
work  by  introducing  verbatim  the  language  of  Lord 
Rosebery,  he  was  strictly  within  his  rights  in  so  doing, 
and  was  clearly  acting  with  the  full  sanction  of  his 
lordship,  in  order  that,  by  its  publication  in  The  Times^ 
the  thousands  of  the  readers  of  that  journal  might  be 
truthfully  and  accurately  informed  ot  those  intellectual 
and  interesting  utterances  of  Lord  Rosebery  which  they 
had  not  been  privileged  to  hear.  I  think,  for  the 
reasons  I  have  given,  that  the  proprietors  of  The  Times 
have  copyright  in  the  articles  and  reports  in  question. 
I  am  therefore  of  opinion  that  the  judgment  of  the 
Court  of  Appeal  should  be  reversed,  and  the  decision  of 
Mr.  Justice  North  restored,  with  costs. 

Lord  RoBKBTsoy.— My  Lords,  I  am   of  thft^aame 


Digitized  by 


oogle 


556 


The  Times  Law  Reports. 


Vol.  xvi. 


opinion  as  the  Court  of  App«al.  The  book  published  by 
the  respondents,  against  which  injunction  is  sought, 
consists  of  verbatim  reports  of  certain  speeches  of  Lord 
Rosebery's.  Ftefixed  to  each  speech  there  is  a  short 
note,  explaining  the  occasion  of  the  speech  ;  but  those 
notes  are  not  taken  from  The  Times.  All  that  is  taken 
from  The  Times  consists  of  the  words  spoken  by  Lord 
Rosebery,  without  addition  or  subtraction.  Now,  it  is 
important  to  observe  that  the  Court  of  Appeal  have  not 
decided,  as  an  abstract  proposition,  that  no  report  can 
be  copyright  of  the  xeporter.  There  are  reports  and 
reports.  Your  Lordships  remember  how,  in  his  reports 
of  the  Parliamentary  debates,  Dr.  Johnson,  according  to 
bis  own  avowal,  **  took  care  that  the  Whig  dogs  should 
not  have  the  best  of  it,"  and  so  largely  do  they  bear 
the  impress  of  ihe  so-called  reporter  that  in  some 
editions  those  Parliamentary  debates  are  included  in 
Johnson's  works.  Take  another  kind  of  report,  not 
extinct  in  our  own  times.  Some  extempore  sjieakers  do 
not  speak  in  sentences,  but  in  fragments  of  sentences, 
and  yet  next  morning  there  appears,  constructed  out  of 
those  difjecta  membra,  a  coherent  and  grammatical  dis- 
CQSsion  of  the  subject.  I  can  conceive  cases  where  in 
truth  the  intellectual  and  literary  contribution  of  the 
reporter  may  be  as  substantial  as  that  of  the  speaker. 
But  I  mention  such  cases  in  order  to  say  that  we  have 
here  nothing  of  the  sort.  The  case  before  your  Lordships 
is  a  case  of  shorthand  reporting,  pure  and  simple.  It  so 
happens  that  Lord  Rosebery 's  speeches  are  so  conceived 
and  expressed  as  to  require  on  the  part  of  the  reporter 
nothing  but  literal  accuracy  in  order  to  their  presentation 
to  the  public  as  literary  compositions.  In  so  saying  I  am 
in  no  way  disparaging  the  gifts  of  the  shorthand  writer, 
and,  as  the  nature  of  his  work  is  really  of  the  essence  of 
the  present  controversy,  I  dwell  on  it  for  a  moment.  The 
reporters  of  The  TiwM  are  educated  gentlemen,  as  are 
many  other  practitioners  of  the  art  of  stenography,  while 
there  are  reporters  less  highly  equipped  in  knowledge  of 
literature  and  history.  What  is  the  difference  between 
the  educated  and  the  less  educated  in  reporting,  let  us 
say.  Lord  Rosebery  ?  An  allusion  or  a  quotation  is  made 
by  the  speaker,  more  recondite  or  less  hackneyed  than 
those  which  do  daily  duty  on  the  platform— the  educated 
reporter  recognizes  the  allusion  or  the  quotation  and 
simply  takes  it  faithfully  down  ;  the  other  reporter  misses 
the  point  and  tries  to  supply  it  himself  and  the  passage 
is  blundered.  Or  a  phrase  or  nuance  occurs,  0ner  or  more 
exquisite  than  the  parlance  of  paragraphs  ;  by  the  one 
man  it  is  appreciated  and  exactly  taken  down,  by  the 
other  it  is  rejected  as  incredible  and  is  supplanted  by 
6ome  banality,  foreign  to  the  diction  of  the  speaker,  but 
congenial  to  that  of  his  reporter.  Now  the  inference  I 
draw  from  all  this  is  that  the  contribution  which  educa- 
tion enables  the  good  reporter  to  make  to  the  speech  is 
of  a  purely  negative  kind — he  does  not  interfere,  but 
faithfully  act-s  as  conduit.  In  fact  the  merit  of  the  reports 
now  before  your  Lordsliips  is  that  tbey  present  the 
speaker's  thoughts  untinctured  by  the  slightest  trace  or 
colour  of  the  reporter's  mind.  These  observations  apply 
to  the  stage  of  taking  down  in  shorthand  what  the  speaker 
says.  The  next  stage,  copying  out  the  notes,  is  purely 
clerical  work.  Now,  I  recognize  the  skill  of  the  steno- 
grapher, I  find  that,  for  the  reasons  which  I  have  men- 
tioned, an  educated  man  is  the  better  qualified  to  be  a 
faithful  reporter.  But  I  fail  entirely  to  see  how,  in  the 
widest  sense  of  the  term  '*  author,''  we  are  in  the  region 
of  authorship.  A  very  striking  illustration  of  the  subject 
is  obtained  by  remembering  who,  or  rather  what,  is  the 
cival  of  a  good  stenographer — it  is  the  phonograph.  In 
reporting  the  kind  of  speech  of  which  I  am  speaking — ^the 
Kpeech  of  allusion  and  of  phrase— the  phonograph,  which 
has  no  literary  taste,  good  or  bad,  and  no  intellect,  great 
or  small,  vnll  record  Lord  Rosebery 's  speeches  better 
than  the  best  of  reporters.    The  appellants  think  that  if 


the  owner  of  a  phonograph  publishes  the  speech  aa  taken 
down  by  the  phonograph  he  is  the  author  of  the  report 
and  entitled  to  copyright.  I  should  have  thought  (and 
think)  this  a  rediictio  ad  absurd um  of  the  whole  argu- 
ment of  the  appellants.  When  it  is  remembered  that  there 
is  no  manner  of  composition,  as  the  term  is  generally 
used,  even  in  the  sense  of  arrangement,  by  a/^orthand 
reporter,  I  find  it  difficult  to  understand  what  attribute 
of  an  author  belongs  to  him.  Some  of  the  jndicial 
decisions  have  indeed  applied  the  words  of  the  Act  to 
very  pedestrian  efforts  of  the  mind«  But,  although 
time-tables  and  fnrnitore  catalogues  are  not  great  things, 
there  has  been  structure  and  arrangement  on  the  part  of 
the  maker.  I  think  that  the  recording  by  ttenography 
the  words  of  another  is  in  a  different  region  from  the 
making  up  a  time-table.  I  do  not  say  it  is  lower  or 
higher,  bat  in  a  different  plane,  becanse  there  is  no 
constmctioB.  Upon  this  clear  principle  I  reconcile 
those  decisions  with  the  judgment  which  I  am  now 
supporting.  Nor  do  I  consider  it  legitimate  to  justify 
a  novel  application  of  the  Copyright  Act  by  treating  its 
most  extreme  applications  as  if  they  repreeented  its 
normal  scope.  I  do  not  think  that  a  sonnd  method  of 
dealing  with  any  statute.  I  prefer  the  tone  and  the 
words  of  my  noble  and  learned  friend  Lord  Davey  in 
1894,  when,  in  Holliurake's  case,  he  thought  thai  the 
preamble  of  the  Aet  might  be  nwfnlly  referred  to  for 
the  purpose  of  ascertaining  the  class  of  works  it  was 
intended  to  protect.  1%e  word  **  author,"  oocorring 
as  it  does,  not  in  the  preamble,  but  in  the  enacting 
section,  seems  to  me  to  present  a  criterion  oonaisfcent 
with  the  widest  application  of  the  Act  to  all  who  can 
claim,  as  embodying  their  own  thought  whether  hnmble 
or  lofty,  the  letterpress  of  which  they  aasert  the 
authorship.  The  faet  that  the  man  who  speaks  in  public 
is  not  a  competitor  with  the  reporter  for  copyright  has 
not  the  slightest  effect  in  altering  the  inteUeetnal 
relation  of  the  reporter  to  the  words  of  the  speech,  nor 
does  it  render  less  inappropriate  the  result  of  holding 
the  statute  to  oonf  er  on  the  stenographer  a  reward 
which  has  no  relation  whatever  to  his  art.  For  these 
reasons  I  am  unable  to  concur  in  the  judgment  proposed. 

The  LosD  Chakcbllob.— Before  patting  the  qnestion 
from  the  woolsaok,  I  must  mention  to  counsel  some- 
thing that  is  involved  in  the  proposition  that  Mr. 
Justice  North's  judgment  is  to  be  restored.  If  I  under- 
stand rightly,  it  was  an  interim  injunction,  bat  there 
was  an  agreement  between  the  parties  that  it  should  be 
treated  as  if  it  was  the  hearing  of  the  cause. 

Mr.  BiBBELL.— When  we  came  into  the  Appeal  Court. 

The  LOBD  Chakckllgb.— Not  till  then  ? 

Mr.  BiBUBLL.— No. 

The  Lo&D  Chancellob.— The  result  will  be  simply 
this— that  the  judgment  the  Court  will  pronounce  will 
be  that  there  shall  be  a  perpetual  injunction.  That 
is  all. 

[Solicitors^Ekwmes,  Edwards,  and  Jones,  for  the 
appellant ;  Upton,  Atkey,  and  Co.,  for  the  respondent.] 


Court  of  Appeal  (Lord  Alverstone,  M.R.,  ) 
Rigby  and  Collins,    L.JJ.)  | 


1900. 
Aug.  6. 


THE  ECCLESIASTICAL  COMMISSIONEBS  V.  PIKKSY.* 

Vendor  and  purchaser — Glebe    lands — Sale  by 
Vicar — ^Purchase  by  trustee  of  settled  estates — 
Purchase  not  authorized  by  the  trust — ^Non- 
payment of  principal  moneys — Vendor's  lien. 
Decision  of  Byme,J.  ([1899] 2 Ch., 729),  affirmed. 


This   was   an   appeal    against  the   decision   of   Mr. 
Justice  Byrne   which    was   reported   in    T?ie   Times  of 
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August  14  last  year.  By  a  contract  made  in  1873 
between  the  then  incumbent  of  the  vicarage  of  Coles- 
bill,  Warwickshire,  G.  Digby  Wingfield  Digby  (the 
patron  of  the  living),  the  Boclesiastical  Commissioners, 
and  R.  B.  Wingfield  Baker,  described  as  the  surviving 
trustee  of  the  will  and  codicils  of  Edward,  Earl  Digby, 
the  incumbent,  in  pursuance  of  the  powers  conferred 
by  the  Ecclesiastical  Leasing  Acts,  1842  and  1858, 
with  the  consent  of  O.  Digby  Wingfield  Digby  as 
patron,  and  with  the  approval  of  the  Ecclesiastical 
Commissioners,  agreed  to  sell,  and  R.  B.  Wingfield 
Baker,  with  the  consent  of  G.  Digby  Wingfield  Digby  as 
tenant  for  life  of  the  estates  settled  by  the  will  of  Earl 
Digby,  agreed  to  purchase,  the  glebe  lands  of  the 
vicarage  for  £24,963.  It  was  agreed  that  R.  B.  Wing- 
field Baker  should  pay  the  purchase-money  into  the 
Bank  of  England  on  or  before  September  29,  1874,  at 
which  time  the  purchase  should  be  completed  and  a 
conveyance  executed  ;  but  if,  from  any  cause  except 
the  wilful  default  of  the  vendor,  the  purchase  should 
not  be  then  completed,  the  purchaser  should  pay  inte- 
rest at  4  per  cent,  until  completion,  but  that  condition 
was  to  be  without  prejudice  to  the  vendor's  right  to 
enforce  completion  or  to  any  of  his  rights  under  the 
contract  and  to  rescind  the  contract.  Under  the  will 
pf  Earl  Digby  the  settled  estates  were  limited  to  G.  D. 
Wingfield  Digby  for  life,  with  remainder  to  his  sons 
successively  in  tail  male,  with  remainder  to  J.  D. 
Wingfield  Digby  (No.  1)  for  life,  with  remainder  to 
J.  D.  Wingfield  Digby  (No.  2)  for  life,  with  remainder 
to  the  sons  of  J.  D.  Wingfield  Digby  (No.  2)  succes- 
sively in  tail  male,  with  remainders  over.  By  the  will 
residuary  personalty  was  given  on  similar  limitations 
and  upon  trusts  for  investment  in  the  purchase  of  land 
with  the  approbation  of  the  tenant  for  life.  On  the 
death  of  the  testator  in  1856  without  issue,  G.  D.  Wing- 
field Digby  entered  into  possession  of  the  settled 
estates,  and  on  the  marriage  of  J.  D.  Wingfield  Digby 
(No.  2)  he  covenanted  to  exercise  a  power  of  creating 
portions  under  the  testator's  will  in  favour  of  younger 
children  to  the  extent  of  £20,000.  J.  D.  Wingfield 
Digby  (No.  1)  died  in  1878,  andR.  B.  Wmgfield  Digby 
in  1880.  In  1881  a  disentailing  deed  was  executed,  to 
which  G.  D.  Wingfield  Digby,  J.  D.  Wingfield  Digby 
(No.  2),  and  J.  K.  Digby,  the  eldest  son  of  J.  D. 
Wingfield  Digby  (No.  2),  were  parties.  By  the  recitals 
of  this  deed  it  appeared  that  the  trustees  had  invested 
the  greater  part  of  the  residuary  personalty,  and  that  a 
considerable  part  of  the  remainder  had  been  advanced 
for  the  purposes  of  a  fund  known  as  the  '*  Digby  Estate 
Improvement  Fund  ''  and  expended  generally  on  the 
improvement  of  the  estates.  Repayment  of  part  of  that 
ftum,  amounting  to  £158,000,  was  secured  by  policies  of 
assurance  on  the  life  of  the  tenant  for  life.  The  dis- 
entailing deed  operated  on  all  the  estates,  including  the 
hereditaments  settled  by  the  will,  and  therefore  also 
the  glebe  lands  comprised  in  the  contract  of  1878,  and 
assured  them,  subject  and  without  prejudice  to  the  uses 
and  estates  limited  by  the  will  preceding  the  estate  in 
tail  male  or  the  estates  tail  of  J.  K.  Digby  and  the 
powers  annexed  or  exercisable  during  the  continuance 
thereof,  to  such  uses  as  G.  D.  Wingfield  Digby,  J.  D. 
Wingfield  Digby  (No.  2),  and  J.  K.  Digby  should  jointly 
appoint.  The  £158,000  secured  by  the  policies  and  any 
other  money  subject  to  be  laid  out  in  the  purchase  of 
land  secured  thereby  were  also  disentailed  and  assured 
so  as  to  be  subject  to  a  similar  power  of  joint  appoint- 
ment as  the  land.  By  a  re-settlement  made  in  1882  the 
jomt  power  was  executed  and  all  the  settled  lands  were 
settled  to  uses  whereunder  J.  D.  Wingfield  Digby  and 
J.  K.  Digby  were  created  successively  tenants  for  life, 
with  remainders  in  strict  settlement.  By  deeds  of 
assignment  and  re-settlement  of  even  date  the  policies 
for  £158,000  and  all  moneys  payable  thereunder  were, 
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subject  to  a  mortgage  for  £30,000  created  in  1872, 
retted  in  the  defendants,  Adderley  and  Madan,  in  trust 
for  the  younger  children  of  J.  D.  Wingfield  Digby, 
with  a  proviso  that  the  sums  appointed  should  be  taken 
in  satisfaction  of  the  £20,000  covenanted  to  be 
appointed  by  J.  D.  Wingfield  Digby 's  marriage  settle- 
ment, and  with  a  proviso  that  the  receipts  of  the 
children  should  operate  to  discharge  the  settled  estates 
from  their  proportions  of  the  £20,000.  The  whole  of 
the  £158,000  secured  by  the  policies  had  been  distri- 
buted by  the  trustees,  Adderley  and  Madan.  No  part 
of  the  purchase  money  ot  £24,963  was  ever  paid,  nor 
had  the  conveyance  been  executed,  but  the  successive 
tenants  for  life,  while  in  possession,  had  paid  to  the 
vicar  of  Coleshill  interest  at  4  per  cent,  per  annum,  but 
recently  3^  per  cent,  only,  upon  the  purchase  money. 
The  value  of  the  lands  comprised  in  the  contract  had 
considerably  decreased.  The  Ecclesiastical  Commissioners 
in  1896  brought  the  present  action,  claiming  specific 
performance  of  the  agreement  of  1873,  or  in  the  alterna- 
tive that  they  were  entitled  to  their  vendors'  lien  on 
the  land  and  for  its  enforcement  by  sale.  The  defen- 
dants were  the  incumbent  Pinney  ;  J.  K.  D.  Wingfield 
Digby,  tenant  for  life  of  the  settled  real  estate  ;  the 
legal  personal  representatives  of  R.  B.  Wingfield  Baker, 
the  purchasing  trustee  ;  and  Adderley  and  Madan,  the 
trustees  of  the  settlement  of  1882.  It  was  admitted 
that  the  plaintiffs  were  entitled  to  their  vendors'  lien. 
After  the  judgment  of  Mr.  Justice  Bjrme  the  tenant 
in  tail  was  added  as  a  defendant.  Mr.  Justice  Byrne 
held  that  the  plaintiffs  were  entitled  to  enforce  their 
vendors'  lien  for  unpaid  purchase  money  upon  the  land 
sold,  but  that  they  were  not  entitled  to  any  other 
remedy  against  the  defendants.  As,  however,  the  land 
is  now  worth  much  less  than  the  purchase  money  fixed 
by  the  contract,  the  lien  would  not  extend  to  the  full 
amount  of  the  plaintiffs'  claim.  The  plaintiffs  appealed. 

Mr.  Levett,  Q.C.,  and  Mr.  Pochin  were  for  the 
plaintiffs  ;  Mr.  Neville,  Q.C.,  and  BIr.  Norton,  Q.C., 
were  for  the  present  tenant  for  life  and  the  tenant  in 
tail  of  the  settled  estates  ;  Mr.  T.  H.  Carson  was  for 
the  vicar  ;  Mr.  Sargant  was  for  the  trustees  of  the 
re-settlement  of  the  estates  ;  Mr.  Brinton  was  for  the 
personal  representative  of  the  surviving  trustee  of  Eari 
Digby 's  will. 

The  CoiTAT  affirmed  the  decision. 

The  Masteb  of  the  Rolls  said  that  the  Court 
had  been  asked  to  assume  fur  the  purposes  of 
the  case  that  the  contract  for  the  purchase  of  the 
land  was  made  by  the  trastee  in  pursuance  of  the 
power  to  invest  in  land  contained  in  the  will  of  Earl 
Digby,  and  that  the  trustee  intended  to  enter  into 
the  contract  in  exercise  of  that  power  and  to 
apply  part  of  Earl  Digby 's  personal  estate  in  payment  of 
the  purchase  money.  In  fact,  a  large  part  of  the  personal 
estate  had  been  already  advanced  on  the  security  of  some 
policies  of  assurance  on  the  life  of  the  tenant  for  life. 
His  Lordship  was  by  no  means  satisfied  that  the  contract 
was  entered  into  by  the  trustee  in  the  exercise  of  the 
power  and  in  the  discharge  of  his  duty  under  that  power. 
The  foundation  of  the  plaintiffs'  claim  was  that  the 
trustee  could  have  been  compelled  to  pay  the  money  out 
of  the  personal  estate,  and  that  the  plaintiffs  were 
entitled  to  enforce  the  rights  of  unpaid  vendors  against 
the  defendants  who  were  entitled  to  the  settled  estates. 
In  his  Lordship's  opinion,  this  contract  was  not  one  in 
which  the  vendors  were  entitled  to  say  that,  because  the 
land  had  become  part  of  the  settled  estates,  they  had  a 
right,  not  only  to  enforce  a  lien  on  the  land  for  unpaid 
purchase  money,  but  also  to  have  the  purchase  money 
made  good  out  of  the  whole  settled  property.  His  Lord- 
ship came  to  the  conclusion  that  the  decision  of  Mr. 
Justice  Byrne  was  right. 

Lord  Justice  Rigbv  said  that  the  real  question  was 

77 


Digitized  by 


Google 


558 


the  Times  Lkw  Beporto. 


VaL  ivL 


wbo  was  to  bear  the  loss  resolting  from  tbe  rery  seiious 
depreciation  in  the  valtie  of  this  land.  The  first  question 
tras  whether  there  was  a  v^id  pnrehase  of  this  land  for 
the  settled  eetatee.  In  his  LorcMtip^s  opinion  tbere  was 
not,  snd,  if  so,  the  right  of  the  trustee  to  be  indenmifled 
never  arose.  It  did  not  appear  that  when  the  contraiet 
was  entered  into  the  trasteebada  fartiiing  of  the  personal 
estate  under  his  control  for  the  purpose  of  being  inveeted. 
Jbe  personal  estate  had  been  adraoced  by  way  of  loan, 
and  was  to  be  repaid  out  of  the  proceeds  of  some  policies 
of  insurance  which  would  not  fall  in  until  the  death  of 
the  tenant  for  life.  There  were  no  means  of  getting  the 
money  until  that  time.  Till  then  tbe  money  would  not 
be  availaUe  for  the  purchase  of  land  or  any  other  pur- 
pose. If,  in  entering  into  the  contract,  the  trustee 
committed  a  breach  of  trust,  he  did  not  act  from  any 
improper  motive.  He  was,  no  doubt,  endeavouring  to  do 
his  best  for  the  persons  interested.  But  he  could  not 
possibly  tell  what  tbe  valne  of  the  land  would  be  at  the 
tJme  when  he  would  have  tbe  money  to  pay  for  it,  and 
such  a  speculative  purchase  was  not  authorized  by  the 
trust.  Consequently  the  trustee  had  no  right  to  an 
indemnity  against  the  settled  estates,  and  the  plaintiffs 
conld  have  no  right  of  subrogation,  and  they  had  no 
right  against  the  defendants.  His  Lordship  baaed  his 
judgment  on  this— that  there  never  was  a  contract  for 
purchase  which  was  valid  as  against  the  settled  estates. 

LOBD  JVSTICB  Collins  concurred. 

[Solicitors — Miller,  Jennings,  White,  and  Foster ; 
Dawson,  Bennett,  and  Kyde ;  Hulberts,  Hussey,  and 
Metcalfe.] 
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BARNETT   V.    HOWABD— tTNlON    BAlfK    OF    LONDON, 
OAANISHSES.* 

Married  Woman  —  Separate  estate— Restraint 
against  anticipation  —  Contract  —  Married 
Women's  Property  Act,  1893. 


This  was  an  appeal  from  an  order  of  Mr.  Justice 
Bucknill's  at  chambers,  discharging  a  garnishee  order 
made  by  the  Master.  The  facts  as  stated,  so  far  as 
material,  were  as  follows  -.—Hie  defendant  was  a  lady 
who  was  married  in  1894,  and  on  October  8,  1896, 
while  still  a  married  woman,  she  incurred  a  contractual 
liability  in  respect  ot  which  the  judgment  hereinafter 
set  ont  was  obtained  against  her.  On  January  22,  1900 ; 
a  decree  for  dissolution  of  the  marriage  was  made  abso- 
lute.  In  April,  1900,  the  writ  in  the  present  action 
was  issued.  On  June  12,  1900,  judgment  under  Order  14 
was  obtained  against  her  for  £261  9s.  2d.  The  judg- 
ment was  in  the  following  form  :— **  Ilie  defendant, 
6.  A.  Howard,  having  appeared  to  the  writ  of  summons 
herein,  and  the  plaintiff  liaving  by  order  of  Master 
Pollock,  dated  June  11,  1900,  obtained  leave  to  sign 
judgment  under  the  rules  of  the  Supreme  Court, 
Order  14,  r.  1,  for  the  amount  endorsed  on  tbe  writ 
vrith  interest,  if  any,  and  costs  to  be  taxed,  and  such 
order  directing  that  as  regards  the  said  G.  A.  Howard 
execution  be  limited  to  such  property  as  during  her 
coverture  was  the  defendant's  separate  estate  not  sub- 
ject to  any  restraint  against  anticipation,  unless  by 
reason  of  section  19  of  the  Married  Women's  Property 
Act,  1882,  the  property  shall  be  liable  to  such  execu- 
tion notwithstanding  such  restriction,  and  to  any  pro- 
perty which  she  may  after  October  8,  1896  (being  the 
date  when  she  entered  into  the  contracts  sued  on), 
while  discovert  be  possessed  of  or  eatitled  to,  provided 
that   nothing   in   that   order  contained    should    render 

"Rsportsd  hj  W.  F.  Barrt,  B«i..  B»rriBt«r4it*Lair. 


aTailaUe  to  satisfy  tbe  said  som  and  costs,  or  any  part 
tfaeteof ,  axiy  separate  property  which  at  the  said  time 
of  entering  into  the  said  contracts  or  thereafter  die 
was  or  may  be  restrained  from  anticipating  ;  it  is  t^ia 
day  adjudged  that  the  plaintiff  recover  against  the  de- 
fendant £261  9s.  2d.  and  costs  to  be  taxed,  such  smn 
and  costs  to  be  payable  out  of  her  separate  property  as 
hereinafter  mentioned,  and  not  otherwise  ;  and  it  is 
ordered  that  exeeation  hereon  against  the  said  6.  A. 
Howard  be  limited  to  such  property  as  during  her 
coverture  was  tlie  defendant's  separate  estate  not  sub- 
ject to  any  restraint  against  anticipation,  unless  by 
reason  of  seetien  19  of  the  Married  Women's  Pro- 
perty Act,  1882,  the  property  shall  be  liaUe  to  such 
execution  notwitiistanding  such  restriction,  and  to  any 
property  which  she  may  after  October  8,  1896  (being 
the  date  when  she  entered  into  the  contracts  sued  on), 
while  discovert  be  possessed  of  or  entitled  to,  provided 
that  nothing  in  this  judgment  contained  shall  render 
available  to  satisfy  the  said  sum  and  costs,  or  any  part 
thereof,  any  separate  property  which  at  the  said  time  of 
entering  into  the  said  contracts  or  thereafter  she  was 
or  may  be  restrained  from  anticipating."  In  May, 
1900,  two  sums  amounting  together  to  the  sum  of  £875 
were  paid  into  the  defendant's  account  at  the  Union 
Bank  of  London  by  her  trustees.  This  sum  represented 
income  from  prop«3iy  which  had  become  vested  before 
October,  1896,  In  trustees  upon  trust  for  tbe  defendant 
for  her  life,  subject  to  a  restraint  against  anticipation. 
It  was  admitted  tiut  part  of  the  above  sum  represented 
income  which  had  accrued  due  before  the  decree  absolnte 
for  dissolution  of  marriage,  and  part  since  the  decree 
absolute.  On  June  30,  1900,  the  plaintiff  obtained  a 
garnishee  order  ntst,  attaching  the  balance  of  tiiis  sum- 
namely,  £88  Os.  2d.,  in  the  bank,  and  of  Mr.  Justice 
Bucknill,  overrulnig  the  order  of  the  Master,  discharged 
the  order  nisi.    The  plaintiff  appealed. 

Mr.  B.  C.  Macnaiffaten,  Q.C.,  and  Mr.  Backmaster 
appeared  for  the  plaintiff  :  Mr.  Danckwerts,  Q.C.,  and 
Mr.  Raster  Goddard  appeared  for  the  defendant  and 
the  garnishees. 

The  CotntT  dismissed  the  appeal. 

LobbJusticsA.  L.  Smith  said  that  the  question  turned 
upon  the  true  construction  of  section  1  of  the  Married 
Women's  Property  Act,  1893.  The  judgment  against 
this  lady  was  drawn  up  as  regards  the  first  part  in  the 
form  given  in  •*  Scott  v.  Morley  "  (20  Q.B.D.,  120), 
and  as  regards  the  last  part  in  order  to  carry  out 
section  1  of  the  Act  of  1893.  At  the  date  of  the  con- 
tracts sued  upon  the  defendant  was  entitled  to  separate 
property  upon  which  there  was  a  fetter  against  anticipa- 
tion. In  construing  the  section,  his  Lordship  protested 
against  going  beyond  the  ordinary  meaning  of  the 
language  used.  Section  1  of  the  Act  of  1893  might  be 
described  as  passed  partly  for  the  benefit  of  creditors 
and  partly  not.  Tbe  section  enacted  that  '*  every  con- 
tract hereafter  entered  into  by  a  married  woman,  other- 
wise than  as  agent,  (a)  shall  be  deemed  to  be  a  contract 
entered  into  by  her  with  respect  to  and  to  bind  her 
separate  property  whether  she  is  or  is  not  in  fact 
possessed  of  or  entitled  to  any  separate  property  at  the 
time  when  she  enters  into  such  contract."  That  clause 
was  dearly  in  favour  of  creditors.  Then  came  clause 
(b)  : — **  Shall  bind  all  separate  property  which  she  may 
at  that  time  or  thereafter  be  possessed  of  or  entitled 
to."  That  clause  was  also  in  favour  of  creditors.  Up 
to  the  present  not  a  word  was  said  about  separate 
property  which  a  married  woman  was  restrained  from 
anticipating.  The  words  **at  that  time"  clearly  referred 
to  the  time  when  she  ^entered  into  the  contract.  Then 
came  clause  (c)  :— **  Shall  also  be  enforceable  by  process 
of  law  against  all  property  which  she  may  thereafter 
while  discovert  be  possessed  of  or  entitled  to." 
That  clause   was   also   in  favour   of  crsdttors.    If  the 
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Baetion  had  atop^  thara  thwa  wanld  ]»▼«  haen  no 
diOcnliy  in  tha  mmj  of  tha  plaintiff.  But  a  proviso 
followed.  H»  (tha  Lord  Joaike)  aould  not  oon- 
otme  tha  proviso  as  the  laamad  coaoael  for  the  plaintiff 
had  aaked  the  Court  to  do.  It  ran  at  foUovs  :—''  Pro- 
vided that  nothing  in  this  laetion  eontained  ahall  randor 
availabla  to  satisfy  any  liability  or  obligation  ariaing 
oat  of  suefa  contract  any  separate  proper^  which  at 
that  time  or  thereafter  she  is  sastrained  fnom  antici- 
pating." It  was  said  that  the  **  separate  property  '* 
oeased  to  be  such  when  the  defendant  oeaaad  to  be  a 
married  woman.  The  words  **  at  that  time  "  were  the 
material  words.  They  meant  at  the  time  when  she 
entered  into  the  oontraeta-^namely,  October  8,  1806. 
At  that  time  she  waa  restrained  from  anticipating 
this  property.  The  case  fell '  within  the  clear  words 
of  the  proviso.  The  appeal  must  therefore  be  dis- 
missed. 

LoBD  JusTiOB  Vauohak  Welliucs  Said  that  he  did 
not  differ  from  the  judgment  just  pronounoed,  but  he 
was  far  from  saying  that  the  words  of  the  section  were 
clear.  He  would  first  say  that  ha  did  not  agree  with 
the  contention  for  the  plaintiff  as  to  the  meaning  of  the 
words  **  separata  property  "in  the  section.  The 
Court  could  only  adopt  that  contention  if  they  said  that 
the  Legislature  intended  that  after  the  eorerture  had 
come  to  an  end  the  judgment  should  be  in  the  same 
form  as  against  a  single  woman.  With  regard  to  the 
construction  of  the  section,  he  wished  to  notice  one  or 
two  things.  The  proviso  at  the  end  was  not  limited  to 
clause  {c),  but  was  a  proviso  upon  the  whole  section. 
That  being  so,  two  expressions  were  used  throughout 
the  section — ^namely,  *'  separate  property  "  and  **  pro- 
perty." The  proviso  spoke  of  **  any  separate  pro- 
per^." One  looked  baok  into  the  section  to  sea  what 
had  been  dealt  with  as  separate  property,  and  one 
found  that  expression  used  in  clauses  (a)  and  (6).  In 
clause  (c)  the  words  *'  separate  prepay  "  did  not 
occur.  He  had  no  doubt  that  the  words  in  the  proviso, 
**  at  that  time  or  thereafter,"  had  the  same  meaning 
as  in  clause  (6).  If  one  looked  at  elauae  (6),  it  seemed 
to  him  to  be  plain  that  theee  clauses  were  not  meant  to 
have  any  reference  to  separate  property,  which,  by 
reason  of  its  receipt  by  the  married  woman,  had  been 
freed  from  the  restraint  against  anticipation.  A  serious 
doubt  was  raised  in  his  mind  whether  they  ought  to 
give  such  a  meaning  to  the  proviso  as  to  affect  separate 
property  fettered  by  a  rescraint  against  anticipation 
when  the  property  had  been  actually  received  by  the 
married  woman. 

[Solicitors— B.  Barnett,  for  the  plaintiff  ;  Taylor, 
Son,  and  Humbert,  for  the  defendant  and  garnishees.] 


Court  of  Appeal  (A.  L.  Smith  and  )  1900. 

Vaughan  Williams,  L.JJ.)         §  Aug.  6. 

BRIGHT  V.   KILLEY.* 

Practice— Staying  proceedings— O.  19,  r.  27. 

On  an  application  to  stay  proceedings  as 
frivolous  and  vexatious  and  an  abuse  of  the 
process  of  the  Court,  the  Judge  has  no  jurisdic- 
tion to  impose  oonditions  on  his  assent  to  or 
refusal  of  the  applloation. 


This  wsa  an  appeal  from  an  order  of  Mr.  Justice  Buck- 
nlll's  at  Chambers.  The  action  was  brought  to  set  aside  a 
judgment  for  £6,000.  Upon  the  application  of  the 
defendant  the  learned  Judge  ordered  the  statement  of 
claim  to  be  struck  out  and  tiie  action  stayed  with  eosts, 
unless  the  plaintiff  paid  tbe  sum  of  £5,000  into  Court  or 

•BaportMl  by  W.  F.  BAnRT.  Siq.,  Barristar-rt-lAW. 


gave  security  for  the  same  to  the  aatialaction  of  tb* 
Master  within  one  monUi.  Tha  caae  is  only  raporied  Oft 
account  of  the  form  of  the  order. 

Mr.  Cooper  WiUia,  Q.C.,  and  Mr.  Ward  Coldridga 
iqypeared  for  the  plaintiff  ;  Mr.  Buekmastar  appeared  for 
the  defendant. 

**  Wyatt  V.  Palmer  "  ([1899]  2  Q.B.,  105)  was  referred 
to. 

The  CoUBT  allowed  the  appeal. 

LoBD  Justice  A.  L.  Smith,  after  saying  that  tha 
issue  in  diapute  in  the  action  had  not  been  tried  before* 
and  that  the  Court  should  not,  in  the  exercise  of  ita 
inherent  juriadictiou,  stay  the  action  as  being  frivoloua 
and  vexatious  and  an  abuse  of  theprooess  of  the  Court,  said 
that  the  learned  Judge  had  allowed  the  plaintiff  to  continue 
the  action  if  he  paid  £5,000  into  Court  or  gave  security  for 
that  amount.  In  other  words,  the  Judge  thought  that  the- 
action  should  be  stayed,  but  he  said  that  he  would  not 
stay  it  if  the  plaintiff  complied  with  the  above  condition. 
"Wyatt  v.  Palmer ''was  not  an  authority  for  saying 
that  such  a  condition  could  be  imposed  upon  an  applica- 
tion to  the  Court  either  to  execoise  its  inherent  jurisdic- 
tion to  stay  the  action  or  to  act  under  Order  19,  r.  27. 
The  Judge  at  Chambers  had  only  jurisdiction  to  say 
whether  or  not  the  action  was  frivolous  and  vexatious 
and  an  abuse  of  the  process  of  the  Court.  If  it  was,  tba 
action  should  be  stayed,  and  if  it  waa  not,  the  action 
should  go  on.  The  appeal  must  be  allowed  with  costs  in 
any  event. 

LoBD  JusTioB  Vauohan  WILLIAMS  oonourrod. 

[Solicitor*— Fetch  and  Smurthwaite,for  the  plaintiff  ; 
Prior,  Churoh,  and  Adams,  for  the  defendant.] 


Chan.  Div. 
(Stirling,  J.) 


1900. 
Aug.  7. 


IN  BS  DASH,  DECEASED— THE  SOLICITOB    TO  TBS 
TBEASUBY  V.  LEWIS.* 

Donatio  mortis  causa — ^Deposit  note — Validity  ol 
gift. 
Held,  in  the  circumstances  of  the  case,  that 
there  was  no  valid  donatio  mortis  causa. 


The  plaintiff  in  thia  action  was  the  legal  personal 
representative  of  Mrs.  Eliaa  Daah,  widow,  who  died 
intestate  at  Bristol  on  January  31,  1899.  The  object  of 
the  antlon  was  to  recover  from  the  defendant  Bdwin 
Thomas  Lewis  property  of  the  deeeaaed  of  very  eoA- 
sideiaUe  amount,  to  which  he  olatmed  to  be  entitled  by 
virtue  of  a  donatio  mortis  cauta  made  to  him  by  the 
intestate  shortly  before  her  death.  The  other  defendants 
were  the  repreaentatives  of  certain  charitable  in- 
stitutions who  claimed  to  be  beneficially  in* 
terested  in  the  property  so  given  to  Mr.  Lewis. 
The  question  to  be  determined  was  whether  the  alleged 
doHoiio  inorUs  causa  was  valid  in  law.  The  drcom- 
stances  in  which  the  alleged  gift  took  place  will  be 
found  stated  in  his  Lordship's  judgment. 

The  Solicitor-Oeneral  (Sir  B.  Carson)  and  Mr.  Ingle 
Joyce  appeared  for  the  plamtiff  ;  Mr.  Swinfen  Eady, 
Q.C.,  and  Mr.  Christopher  James  for  the  defendant 
Lewis  ;  and  Mr.  Upjohn,  Q.C.,  and  Mr.  Backaiaster 
for  three  of  the  charities  intataated,  who  had  been 
made  parties  to  the  action. 

Mb.  Justios  Stibluto,  in  delifwring  his  raservad 
judgment,  after  stating  tha  nature  of  the  quaalioB, 
said  :— Mrs.  Daah,  tha  inieatate,  waa  bora  about 
1812.  She  was  twiaa  manned,  and  beoama  a  widow 
for  the  seeand  time  about  20  years  ago.  flhe 
derived  from  her  aeceod   huahaad,  Mr.  John   Daah,  a 
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eoDiiderAble  f prtune.  Ths  defendant,  Mr.  LewU,  whoie 
integrity  and  straiffatforwaidneM  are  beyond  qnetiion, 
realised  her  huaband's  property, and  afterwards  managed 
ber  a£fair8  for  ber.  He  was  in  tbe  babii  of  seeing 
ber  onoe  a  week,  generally  on  Tlinrsday  evenings.  He 
ststed  tbat  be  bad  on  many  oceasions  arged  ber  to  make 
a  will,  but  sbe  always  refused  ;  one  reason  being  tbat 
sbe  objected  to  tbe  payment  of  duty  and  another  tbat 
she  did  not  wish  any  one  to  know  ber  means.  Some 
montbH  before  ber  death  she  said  to  Mr.  Lewis  tbat  she 
bad  been  thinking  over  how  she  would  like  ber  property 
disposed  of,  and  asked  him  to  *' jot  it  down."  He 
proceeded  to  do  so,  but  after  a  time  she  said 
she  would  go  no  further,  and  Mr.  Lewis  went 
away  and  left  the  paper  with  ber.  Thus  matters 
stood  on  Thursday,  January  26,  when  Mr.  Lewis 
called  on  her  and  found  ber  very  ill.  What  took 
place  was  thus  stated  by  him  in  a  written 
statement,  of  which  a  copy  was  furnished  to  the 
plaintifl  :— **  I  went  there  on  the  Thursday  evening 
and  found  her  very  unwell.  8he  then  said  *  I  think  you 
had  better  go  on  with  what  we  were  talking  about  the 
other  night. '  Bhe  produced  the  bit  of  notepaper,  on 
which  I  had  previously  made  a  memo,  of  amounts  which 
she  wished  to  give.  She  then  said,  *  You  will  please  to 
write  down  what  I  tell  you,'  I  said,  '  It  will  be  of  no  use 
Mrs.  Dash.'  She  said,  'Don't  tell  me  that.  If  I 
give  you  everything  you  can  certainly  do  what  I  tell 
you  with  it.'  I  said,  *  How  am  I  to  begin  P  '  She 
said,  '  You  know  what  to  say.  1  give  yon  everything 
subject  to  your  settling  my  affairs,  seeing  to  my  burial, 
and  paying  tbe  amounts  to  the  charities  and  persons  I 
name.'  Before  writing  out  the  paper  I  said,  *  I  don't 
know  what  to  say.  You  ought  to  have  a  solicitor  here. ' 
'  No,'  she  said,  *  I  am  going 'to  give  you  everything 
if  you  promise  me  (and  I  am  sure  if  you  promise  me 
you  will  fulfil)  that  you  will  do  what  I  tell  you.'  After 
this  I  wrote  out  on  a  bit  of  paper  the  heading  in  my 
own  words  and  copied  the  amounts  and  names  from  the 
memos,  previously  made  by  me.  She  made  her  cross, 
and  I  wrote  her  name  on  the  paper  after  she  had  made 
the  cross."  The  paper  there  referred  to  was  in  these 
terms  :—*'  40,  Horfield-road,  Bristol,  Jan.  26,  1899.— 
I,  Eliza  Dash,  residing  at  the  above  address,  do 
give  the  whole  of  my  property,  whatever  it 
may  consist  of  at  the  time  of  my  decease,  to  Edwin 
Thomas  Lewis,  of  Upton-lodge,  Cotham-park,  Bristol, 
upon  the  distinct  promise  that  be  will  settle  up  my  affairs 
and  see  to  my  burial,  and  will  also  give  the  following 
sums  to  the  charities  and  persons  named."  Then  lol- 
lowed  a  list  of  charities  and  individuals,  with  sums  of 
money  set  opposite  their  names,  including  Muller's  Orphan 
Asylum,  £10,000  ;  Hook's  Mill  Orphan  Asylum, £5, 000; 
Dr.Bamardo's  Homes, Stepney, London, £3, 000;  and  many 
others.  Mr. Lewis's  statement  then  proceeded: — **She  told 
me  where  to  find  her  securities.  She  said,  '  Go  upstairs 
into  the  back  room  and  in  a  basket  near  the  bedside 
you  will  find  the  deposit  note  and  Usher's  shares.' 
Tliere  were  two  keys  on  the  table.  She  gave  me  one. 
I  took  it  and  went  upstairs.  I  found  the  door  locked, 
and  unlocked  it.  I  lifted  up  some  clothes  from 
the  top  of  the  basket  and  found  a  banker's 
deposit  note  for  £30,000  and  a  certificate  for  200 
£5  preference  shares  in  Usher's  Brewery  Company. 
There  were  two  or  three  small  parcels  done  up  in  paper. 
I  have  since  found  they  were  gold.  She  had  particularly 
mentioned  the  deposit  note  and  Usher's  shares.  I 
brought  down  the  deposit  note  and  the  share  certificate 
and  gave  them  to  her.  She  had  them  in  her  hands. 
She  handed  them  back  to  me  and  said,  *  You  take 
charge  of  them.  If  I  get  better  of  course  yon  will 
bring  them  back.'  "  Mr.  Lewis  saw  her  again  on 
Jsnuary  30,  when  he  called  between  5  and  6.  He  went 
again  on  the  foUowing   day.    (His  Lordship  then  again 


referred  to  tbe  defendant's  statement,  in  which  be  gave 
a  further  aecoont  of  other  property  of  the  de- 
ceased's which  had  come  to  his  hands,  indudlng  a 
sum  of  £300  in  notes  and  some  gold  and  silver.) 
She  died  (continued  his  Lordship)  on  the  ssaoe  evening 
about  10  45.  It  was  decided  in  "  HUls  ▼.  Hills  " 
(8  M.  and  W.,  401)  that  a  gift  may  be  good  as  a 
donatio  mortis  eauta  although  it  is  coupled  with  a  trust 
or  condition  tbat  the  donee  shall  provide  the  funeral 
of  the  donor,  but,  as  is  pointed  out  by  Parke,  B., 
such  a  circumstance  affords  **  a  strong  argument  that 
the  deceased  did  not  intend  to  make  a  donatio  morUi 
causa f  but,  as  it  were,  to  make  the  defendant  her 
executor  under  a  nuncupative  will."  That  is  one  mode 
of  formulating  the  question  which  arises  in  such  eases. 
It  was  pat  to  the  jury  in  another  way  by  the  learned  Judge 
who  tried  the  case  of  '*  HUls  v.  Hills ' '  (Lord  Granworth) 
— vis.,  '*  whether  it  was  intended  as  an  absolute  gift 
to  the  defendant  after  the  death  of  tbe  intestate  or 
whether  she  intended  to  retain  a  eontrol  over  the  pro- 
perty during  her  life."  I  understand  tbat  to  refer  to 
what  is  established  law— viz. ,  that  in  order  to  constitute 
a  good  donatio  morUt  causa  tbe  donor  must  not  merely 
part  with  the  possession  of,  but  also  with  the  dominion 
over,  the  thing  given  ;  see  *'  Hawkins  v.  Blewett  " 
(2  Esp.  N.C.C.,  663)  ;  **  Riddell  v.  Dobree  "  (10 
Sim.,  241).  In  determining  such  a  question  all  the 
circumstances  must  be  taken  into  consideration.  The 
case  for  the  defendant  is  strongest  with  reference  to 
the  deposit  note,  and  that  I  proceed  to  consider. 
According  to  the  written  statement  of  Mr.  Lewis, 
Mrs.  Dash  more  than  once  stated  ber  intention  to  give 
him  everything.  She  directed  him  to  write  down 
what  she  told  him  ;  he  said  it  would  be  of  no  use.  She 
then  said,  '*  Do  not  tell  me  that  ;  if  I  give  you  every- 
thbig  you  can  certainly  do  what  1  tell  you  with  it." 
He  agreed  to  write,and  asked  her  how  he  was  to  begin. 
She  said,  '*  You  know  what  to  say.  I  give  you  every- 
thing if  you  promise  me,  and  I  am  sure  if  you  promise 
me  you  will  fulfil,  that  you  will  do  what  1  tell  you." 
Her  intention  therefore  being  to  give  everything, 
she  could  not  mean  to  diveit  herself  of  eve^thing  at 
tbe  moment  when  she  called  on  him  to  record  ber 
wishes.  That  is  made  perfectly  clear  in  the  written 
document,  which  I  regard  as  of  the  greatest  importance, 
as  being  a  formal  contemporary  record  of  what  was 
intended  to  be  done.  It  begins  : — *'  I  ...  do  give 
the  whole  of  my  property,  whatever  it  may  consist  of 
at  the  time  of  my  death."  Over  all  that  property  there- 
fore she  intended  during  her  life  to  retain  a  power 
of  disposition.  Further  the  document  seems  to  me  to  be 
distinctly  of  a  testamentary  character.  In  substance  it 
contains  directions  for  payment  of  debts  and  funeral 
expenses  and  legacies.  After  the  paper  was  written  and 
signed  by  a  cross  she  directed  Mr.  Lewis  to  a  place 
where  he  would  find  the  deposit  note.  Upon  his  return 
she  took  it  from  him  and  handed  it  back  to  him,  say- 
ing, "  You  take  charge  of  it  ;  if  I  get  better  of  course 
you  will  bring  it  back  "  ;  to  which  is  added,  "  If  I  do 
not  you  will  know  what  to  do  with  the  money."  That 
language  might  be  used  so  as  to  create  a  donatio 
mortis  causa  ;  but  it  must,  as  I  conceive,  be  interpreted 
in  connexion  with  what  had  previously  taken  place.  In 
my  judgment  Mrs.  Dash  meant  that  Mr.  Lewis  was  to 
take  charge  of  the  note  and  deal  with  it  simply  as  part 
of  that  which  she  meant  to  dispose  of  as  from  her  death, 
and  over  which  she  showed  her  intention  to  reserve 
dominion  during  her  life.  Hie  reference  to  the  note 
being  brought  back  if  she  recovered  does  not  seem  to 
me  to  exclude  such  dominion  ;  it  only  shows  that  she 
did  not  at  the  time  consider  that  she  was  likely  to 
exercise  it.  This  is  I  think  shown  by  the  additional 
statement  made  by  the  deceased  to  Mr.  Lewis— viz.,**  If 
I  do  not  get  better  you  will  know  what  to  do  with  the 
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money,''  referring,  as  Mr.  Lewis  admitted,  to  the  docu- 
ment of  January  26.  In  my  opinion, therefore, there  was 
no  yalid  donatio  mortis  causa  of  the  deposit  note  ;  and, 
as  the  gift  fails  as  to  that,  it  a  fortiori  fails  as  to  the 
other  subjects  of  disposition. 

[Solicitors — The  Solicitor  to  the  Treasury ;  Arber  and 
Lewis,  for  Press,  Inskip,  and  Co.,  Bristol  :  Nisbet, 
Daw,  and  Nisbet,  for  Isaac  Cooke,  Sons,  and  Acton, 
Bristol.] 


Court  of  Appeal  (Lord  Halsbunr,  L.C. ,  ) 
A.  L.  SmithandVaughan  Williams,  V 
L.JJ.)  ) 


1900. 
Aug.  8. 

BROWNE  V.    PETO.* 

Mortgage — Lease  by  mortgagor  in   possession — 
Lease  of  mansion-house  and  right  of  shooting 
over    land — Occupation     lease — Conveyancing 
Act,  1881  (44  and  45  \ict.,  c.  41),  ss.  2,  18. 
A  mortgagor  in  possession  of  a  furnished  man- 
sion-house and  of  lands  let  to  tenants   granted  a 
lease   of  the  mansion-house,   together  with  the 
furniture  therein,  and  the  right  of  shooting  over 
the  lands. 

Held,  that  the  lease  was  valid  as  an  *'  occupa- 
tion lease''  under  s.  IS  of  the  Conveyancing 
Act,  1881. 

Decision  of  Bigham,  J.  {ante,  p.  131 ;  [1000] 
1  Q.B.,  346),  affirmed. 


This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  Mr.  Justice  Bigham,  reported  ante,  p.  181  ; 
([1900]  1  Q.B.,  346).  llie  plaintiff,  Alexander 
Browne,  claimed  possession  of  Knowlton  Court  and 
45  acres  of  land,  parcel  of  the  Knowlton  estate,  near 
Dover,  in  the  county  of  Kent,  held  by  the  defendant 
under  a  lease  granted  on  November  26,  1890.  Notice 
to  quit  expiring  on  March  25,  1899,  had  been  given  on 
February  21,  1898.  The  defendant  contended  that  under 
his  lease  be  was  entitled  to  remain  in  possession  uutil 
the  year  1904. 

The  questions  iu  the  case  were — first,  whether 
this  lease  was  binding  on  the  plaintiff  ;  secondly, 
whether  the  plaintiff  had  so  conducted  himself  as  to 
become  bound  by  its  terms  ;  and,  thirdly,  whether, 
if  not,  the  notice  to  quit  was  given  by  the  person  legally 
entitled  to  give  such  notice.  The  material  facts  were 
shortly  as  follows  .—In  the  year  1887  Captain  L.  N.  H. 
D'Aeth  mortgaged  Knowlton  Court  and  the  Knowlton 
estate  to  three  persons,  trustees  of  the  estate  of  Henry 
Forman,  deceased,  to  secure  a  sum  of  £30,000  aud 
further  advances.  Captain  D'Aeth,  being  mortgagor  in 
possession,  granted  to  the  defendant  a  lease  of 
Knowlton  Court  mansion-house, 4 5  acres  of  the  Knowlton 
estate,  eight  acres  of  meadow  land,  and  the  right  of 
shooting  and  sporting  over  the  Knowlton  estate,  for  a 
term  of  14  years  fiom  March  25,  1890,  at  the  yearly 
rents  of  £315  10s.  for  the  mansion-house,  furniture,  and 
sporting  rights,  £55  for  the  45  acres,  and  £13  for  the 
meadow  land.  There  was  a  covenant .  by  the  tenant  to 
spend  £746  18s.  6d.  on  the  property  in  internal  repairs, 
which  sum  he  was  to  be  allowed  to  deduct  from  the  rent  at 
the  rate  of  £50  each  quarter.  The  tenant  also  covenanted 
to  keep  the  interior  and  also  the  furniture  in  good 
repair,  and  it  was  provided  that  the  tenant  should  not 
be  entitled  to  require  the  lessor  to  do  any  internal 
repairs  unless  the  same  should  be  rendered  necessary  by 
the  neglect  of  the  lessor  to  keep  the  outside  in  repair. 
The  lessor  covenanted  to  do  the  outside  repairs.  There 
were  provisoes  for  the  termination  of  the  lease  in  certain 
events,  and  also    for   re-entry    in   case  of  breach  of  the 
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lessee's  covenants.  The  furniture  in  the  mansion,  and 
let  therewith,  was  stated  to  be  of  the  ralue  of  £1,100. 
The  defendant  was  in  possession  under  this  lease  when 
the  notice  to  quit  was  served  upon  him.  In  April,  1891, 
after  the  mortgagees  had  notice  of  the  lease  they  made 
a  further  advance  of  £2,500.  In  January,  1893,  the 
estate  of  Henry  Forman,  deceased,  was  resettled  and 
conveyed  to  trustees  to  the  use  of  A.  H.  Browne,  father 
of  the  plaintiff,  for  life,  after  his  death  to  the  use  of 
the  trustees  for  a  term  of  1,000  years  to  secure  a  jointure 
to  the  widow  of  A.  H.  Browne,  and  subject  there- 
to to  the  use  of  the  plaintiff  for  life,  remainder  to  his 
first  and  other  sons  in  tail.  In  1894  the  interest  under 
the  mortgage  was  falling  into  arrear,  and  on  Septem- 
ber 23,  1896,  the  interest  being  still  in  arrear,  proceed- 
ings for  foreclosure  were  commenced,  which  resulted  in 
a  foreclosure  decree  made  on  November  11,  1896.  In 
December,  1896,  the  trustees  repudiated  the  lease, 
but  the  defendant  insisted  on  his  rights  under  it.  He 
regularly  paid  rent  to  and  got  receipts  from  the  trustees 
of  the  resettlement  and  not  the  tenant  for  life,  and 
correspondence  passed  between  the  defendant  and  the 
solicitors  to  the  trustees  referring  to  the  repairs  to  be 
done  under  the  lease.  On  June  1,  1897,  a  summons  was 
taken  out  in  the  Chancery  Division  before  Mr.  Justice 
Stirling,  who  made  an  order  that  the  mortgagees  should 
convey  Knowlton  Court  and  the  Knowlton  estate  to  the 
trustees  of  the  resettlement  of  January  18,  1893,  to  the 
uses  and  upon  the  trusts  declared  concerning  the  fieehold 
hereditaments  therein  comprised.  In  pursuance  of  this 
order  the  mortgagees  conveyed  Knowlton  Court  and  the 
Knowlton  estate  to  one  Gray  to  the  use  of  A.  H.  Browne 
for  life,  then  to  the  use  of  the  trustees  of  the  settlement 
for  a  term  of  1,000  years,  and  subject  thereto  to  the  use 
of  the  plaintiff  for  life.  On  February  21,  1898,  a  notice 
to  quit  was  served  on  the  defendant  in  the  following 
terms  :— **  To  William  Herbert  Peto,  of  Knowlton 
Court,  near  Dover,  in  the  county  of  Kent,  Esquire, — I, 
the  undersigned  CHiarles  Dorman,  of  23,  Essex- street. 
Strand,  in  the  county  of  London,  as  the  agent  for  and 
on  behalf  of  your  landlord,  A.  H.  Browne,  hereby  give 
you  notice  to  quit  and  deliver  up  possession  of  Knowlton 
Court  and  the  premises  above  mentioned,  including  the 
right  of  shooting,  on  the  25th  day  of  March,  1899,  or 
at  the  expiration  of  the  year  of  your  tenancy,  which  will 
expire  at  or  next  after  the  end  of  one  half-year  from  the 
time  of  your  being  served  with  this  notice. — C^ablbs 
DoBMAN."  On  April  11,  1898,  Mr.  A.  H.  Browne  died. 
The  plaintiff  became  tenant  in  tail  in  possession,  and  the 
notice  to  quit  expiring,  he  issued  the  writ  in  this  action 
for  possession.  Mr.  Justice  Bigham  held  that  the  lease 
was  valid  as  against  the  mortgagees  under  section  18  of 
the  Conveyancing  Act,  1881,  and  that,  therefore,  the 
defendant  was  not  a  mere  yearly  tenant.  He  accordingly 
gave  judgment  for  the  defendant. 

Mr.  Dickens,  Q.C.,  and  Mr.  T.  R.  Warrington,  Q.C. 
(Mr.  Morton  Smith  with  them)  appeared  for  the  plaintiff  ; 
Mr.  R.  M.  Bray,  Q.C,  and  Mr.  J.  R.  Atkin  appeared 
for  the  defendant. 

The  Court,  having  taken  time  to  consider,  delivered 
judgment  dismissing  the  appeal. 

Lord  Justice  A.  L.  Smith  read  the  following 
judgment  :— Upon  August  3,  1887,  Mr.  Lewis  Nar- 
borough  Hughes  D'Aeth,  who  was  the  owner  of  the 
Knowlton-park  estate,  in  the  county  of  Kent,  mortgaged 
it  in  fee  to  secure  an  advance  of  £30,000.  The  estate 
consisted  of  a  furnished  mansion-house,  stables,  and 
gardens,  of  some  demesne  lands,  and  of  agricultural 
lands  of  about  1,900  acres  in  extent.  At  the  time  of 
this  mortgage  the  1,900  acres  were  leased  to  agricultural 
tenants,  the  shooting  thereon  being  reserved,  as  is 
very  commonly  the  case,  to  the  landlord,  Mr.  D'Aeth. 
These  shootings  were*  thus  severed  from  the  occupation 
of  the  agricultural  lands  and  were  reserved  to  the  land- 
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lord.  After  this  mortgage  Mr.  D'Aeth  was  Mi  in 
poMMdon  wid  enjoymeBt  of  the  estate  by  the  mortgagees. 
Upon  No^mber  26,  18^^that  is,  about  thiee  years 
after  the  mortgage— Ur.  D'Aeth,  by  lease  uader 
seal,  demised  the  whole  estate,  eaeepting  the 
1,900  acres  (whseh  were  then,  as  before  stated, 
in  lease  to  agricoltural  tenants),  together  with 
the  shootings  over  the  1,900  acres,  to  the  defendant, 
Mr.  Peto,  for  m  term  of  14  ye*rs  frum  March  25,  1890, 
at  the  rental  ol  £883  per  annum.  The  parcels  of  this 
lease  are  as  follows.  They  becovie,  in  my  opinion, 
msterial  when  considering,  as  1  must  do,  whether  the 
lease  is  an  occupation  lease,  so  as  to  oome  within  the 
meaning  of  section  18  of  the  Conveyancing  Act,  1881. 
Hie  pareels  are,  first,  the  mansion- house, with  stables, 
outbuildings,  gardens,  and  pleasure  grounds,  con- 
taining 11  acres  or  thereabouts,  together  with  the 
furniture  and  flxtnres  and  other  effects  in  the  mansion- 
house  ;  secondly,  part  of  the  park  opposite  the  house, 
containing  45  acres  or  thereabouts  ;  thirdly,  a  parcel  of 
meadow  land  known  as  Dog-Kennel  pasture,  contuning 
8n.  Or.  5p.  or  thereabouts  ;  fourthly,  the  right  of 
shooting  and  sporting  over  the  whole  of  the  lessor's 
Knowltoii  estate,  containing  about  1,900  acres* 
In  my  judgment  this  is  a  lease  of  a  very  common  de- 
scription where  a  landlevd  is  letting  his  mansion- 
house,  grounds,  and  shootings  reserved  over  lands 
leased  to  agricultural  tenants,  and  was  a  well- 
known  lease  both  before  and  since  the  Act  of  1881. 
It  is  sought  by  the  mortgagee  in  the  present  action  to 
eject  Mr.  Peto  some  four  years  before  the  lease  has  ex- 
pired upon  the  ground  that  it  is  not  authorised  by  the 
Conveyaacing  Aot  of  1881.  Many  points  have  been 
taken  and  argned,  hut  the  above  point  goes  to  the  whole 
root  of  the  ease,  and  if  Mr.  Justice  Bigham  was  right 
in  holding  as  he  did  that  the  lease  was  a  valid  lease  and 
within  the  Act,  no  other  points  arise.  That  section 
18  of  the  Conveyancing  Act,  1881,  was  passed 
to  enable  mortgagors  to  grant  leases  as  well  as 
mortgagees  is  plain,  and  that  the  section  also  enacts 
in  express  terms  what  kind  of  leases  mortgagors 
and  mortgagees  nmy  grant  is  equally  clear.  Now 
what  is  it  that  section  18  of  the  Conveyancing  Act,  1881, 
enacts  P  To  ascertain  this  I  must  read  section  18  and 
section  2,  the  interpretation  section,  together.  It  enacts 
that  a  mortgagor  of  land— that  is,  of  tenements  and  here- 
ditaments whether  corporeal  or  incorporeal — while  in  pos- 
session shall  as  against  every  encumbrancer  have  by  virtue 
of  the  Act  power  to  make  from  time  to  time  any 
such  lease  of  the  mortgaged  tenements  and  heredita- 
ments, whether  corporeal  or  incorporeal,  or  any  part 
thereof,  as  in  the  section  is  described  and  authorised — 
that  is  to  say,  an  agricultural  or  occupation  lease  for 
any  term  not  exceeding  21  years,  or  a  building  lease  for 
any  term  not  exceeding  99  years.  This  section  also 
enacts  that  every  such  lease  shall  reserve  the  best  rent 
that  can  reasonably  be  obtained,  and  shall  contain  a  cove- 
nant by  the  lessee  for  payment  of  rent  and  a  condition  of  re- 
entry on  non-payment  thereof.  This  being  the  section, 
the  question  arises  whether  the  lease  of  November  26, 
1890,  is  **any  such  lease  of  the  mortgaged  premises, '' 
or,  in  other  words,  whether  the  lease  comes  within 
either  of  the  three  classes  of  leases  which  section  18 
of  the  Act  of  1881  expressly  authorises  a  mortgagor  in 
possession  to  make— rix.,  an  agricultural  leuse,  an 
occupation  lease,  or  a  building  lease.  I  agiee  th^t  it  is 
not  an  agricultural  lease,  nor  is  it  a  building  lease  ; 
but  why  is  it  not  an  occupation  lease  ?  It  is  a  lease 
by  which  the  manrion-house  and  the  stables  and  gardens, 
part  of  the  park,  and  the  incorporeal  hereditament, 
that  is  the  right  of  shooting,  severed  as  it  was  when 
the  lease  was  made  from  the  1,900  acres,  are  leased  to 
the  defendant  for  him  to  oecupy.  Why  is  this  not  an 
•ccupation  lease  ?    It  is  a  lease,    as  I  have  before  said, 


of  a  very  oommoo  description,  and  for  myself,  if  not 
fettered  by  authority,  I  should  have  had  no  doubt  but  that 
it  was  an  occupation  lease.  II  was  argued  that  a  lease  of  the 
shooting  per  9t  would  not  be  an  occupatioo  lease,  for 
that  no  rent  could  be  reserved,  and  that  no  right  of  re« 
entry  could  be  reserved  ;  but  why  could  not  both  of 
these  be  reserved  by  contract  ?  However,  I  do  not 
decide  this  point,  for  what  I  have  to  deal  with  is  not  » 
lease  of  shooting  per  se,  but  a  lease  of  a  house,  stnbles, 
and  lands,  and  coupled  therewith,  and  as  incident  to 
the  oocupation  thereof,  is  the  right  of  shooting 
over  the  lands  already  let  to  other  leMaes. 
It  is  argned  on  behalf  of  the  mortgagees  that  the  case  of 
**  Dayrell  v.  Hoare  "  (12  A.  and  £.  856)  shows  that 
the  lease  of  November  26,  1890,  is  an  invalid  lease, 
because,  as  the  lease  in  that  case  was  held  not  to  be  in- 
accordanoe  with  the  power  granted  in  that  case,  so  ttie 
present  lease  is  not  in  aecordance  with  the  power  given 
by  section  18  of  the  Aet  of  1881.  But  in  my  opinion  this 
argument  is  fallaeious,  for  the  two  powers  are  not  the 
same.  "  Dayrell  v.  Hoare  "  was  decided  in  the  year  1840, 
and  had  of  course  nothing  to  do  with  the  Conveyaneing 
Act  of  1881  or  the  express  statutory  power  given  thereby 
to  mortgagors  to  grant  leases.  Hie  question  whieh  was 
raised  in  '*  Dayrell  v.  Hoare  "  upon  demurrer  waa 
whether  a  lease  which  demised  part  of  the  premises,  with 
the  right  of  shooting  over  the  whole,  was  a  good  execu- 
tion of  a  power  authorising  a  lease  of  '*  the  said  several 
estates,  hereditaments,  and  premises  se  given  and 
limited  ''  ;  and  it  was  held  that  it  was  not,  because 
that  power  did  not  authorise  a  lease  of  part 
of  the  land  with  liberty  to  sport  over  the  rest, 
Mr.  Justice  Littledale  holding  the  lease  bad  on  the 
ground  that  the  entirety  in  the  particular  part  was  not 
demised,  for  the  demise  most  be  of  the  whole  which 
covers  the  part  demised,  and  Mr.  Justice  Patteeon  say- 
ing that  the  power  does  not  contemplate  the  separation 
of  the  incident  from  the  land.  It  is  quite  true  that 
**  Dayrell  v.  Hoare  **  was  approved  of  by  Sir  Nathaniel 
Lindley  in  the  case  of  *«  /n  re  Gladstone  "  ([1900] 
2  Ch.,  at  page  106),  where  that  learned  Judge 
says,  **  The  decision  in  '  Dayrell  v.  Hoare  '  was 
plainly  right,  both  under  the  old  law  and  the  new 
law— namely,  that  a  power  for  a  tenant  for  life  to 
lease  settled  estates  or  any  part  or  parts  thereof  did 
not  authorize  a  lease  of  part  of  the  land  with  liberty  to 
sport  over  the  rest.  It  is  clear  that  a  power  to 
lease  land  cannot  enable  the  donee  of  the  power 
to  impose  a  burden  on  the  land.'*  I  do  not 
doubt  the  accuracy  of  •*  Dayrell  v.  Hoare "  or 
of  the  judgment  of  the  Master  of  the  Rolls 
in  **  Jn  re  Gladstone  '*  ;  but  in  the  present  case  the 
Conveyancing  Act  expresriy  enacts  that  the  donee  of  the 
power  may  grant  occupation  leases  for  not  exceeding 
21  years,  and  that  such  leases  may  consist  of  both 
corporeal  and  incorporeal  hereditaments.  In  the  present 
case  the  right  of  shooting  was  severed  before  the  lease 
in  question  was  granted,  and  was  an  ineorporeal  here- 
ditament the  leasing  of  which  the  Act  of  1881  expressly 
authorizes.  Take  the  case  of  a  lease  by  a  mortgagor 
in  possession  of  a  mansion-house  and  grounds  together 
with  a  right  of  way  over  lands  leased  to  agricultural 
tenants,  why  would  not  such  a  lease  be  a  good  occupa- 
tion lease  within  the  Act  ?  It  seems  to  me  that  it 
would,  and  if  so,  the  lease  of  the  mamion-house  and 
grounds  in  the  present  case  together  with  the  right  of 
shooting  over  lands  leased  to  agricultural  tenants  would 
equally  be  withmthe  Act.  The  case  of  *'  Dayrell  v. 
Hoare  "  is  no  authority  as  to  the  true  construotioB 
of  section  18  of  the  Act  of  1881,  and  the  learned  Judgws 
who  decided  that  case  and  Sir  Nathaniel  Lisdley  ia 
**  /n  re  Gladstone  "  were  not  dealing  with  what  was 
the  meaning  of  an  express  power  to  grant  occupation 
leases  of  both  corporeal  and  ineorporeal  hereditaments. 
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wlneh  I  h*ve  to  d«al  witli  m  thin  eftse.  I  gmi  tad 
■otiiiDg  in  tbe  A«t  of  1881  to  ibow  '*  a  contrMcy 
ioteDtioB  ''  to  at  to  exclude  tin  interpretMion  of 
the  word  **  land  "  in  section  2  (ii.)»  «•  indudiDg 
teneiiMDtfi  and  hereditomeDtfl  corfMreal  and  incorporeal, 
aa  waa  sought  to  be  made  out  by  the  learned  eonnael  for 
ibf  mortgagees.  In  my  judgment  the  lease  in  the  present 
ease  is  an  occupation  loase,  and|fall8  within  section  18 
of  the  Aet  of  1881,  and  is  a  lease  whiohthe  Jlet  contem- 
plated either  a  mortgagor  or  mortgage  shoald  be 
ewpowored  to  grant.  For  the  reasons  sbove  I  think 
Ar.  J«stiee  Bigham's  judgment  as  to  the  validity  of  the 
lease  of  NoTember  26,  1890,  should  be  upheld  and  this 
appeal  dismissed. 

Lord  Justick  Vaughan  Williams  delivered  a 
written  judgment  to  the  same  effect. 

The  Lord  CHANOK.rA>R  concurred. 

[Solicitors— Kingsford,  Dorman,  and  Co.,  for  the 
plaintiff  ;  Leo  and  Pembertens,  for  the  defendant.] 


Court  of  Appeal  (Lord  Alverstone,  M.R. ,  > 
Rigby  u^a  Collins,  L.JJ.)  j 


1900. 
Aug.  8. 

COWLBY  V.  COWLEY.* 

Husband  and  Wife — Dissolution   of    marriage — 

Title — ^Wife    con  turning    to    take    husband's 

title. 

The  Countess  Cowley,  having  boen  divorced 
from  her  husband  on  her  own  petition,  married 
again,  and  continued  to  use  the  title  of  Countess 
Cowley. 

HeUh  that  the  Court  could  not  restrain  her. 

Decision  of  Gorell  Barnes,  J.  (antCf  p.  186  ; 
[1900]  P.,  118).  reversed. 


This  was  an  appeal  against  the  decision  of  Mr. 
Justice  Gorell  Barnes,  reported  ante,  p.  186.  The 
question  was  whether  the  lady,  who  was  formerly 
'the  wife  of  Earl  Cowley,  but  has  been  divorced  from 
liim  on  her  own  petition,  and  has  since  married  again, 
is  entitled  still  to  describe  herself  as  Countess  Cowley, 
or  can  be  restrained  by  injunction  from  so  doing.  Mr. 
Justice  Gorell  Barnes  granted  an  injunction  restraining 
her  from  making  use  of  the  title.  She  appealed  against 
that  decision. 

Mr.  LawRon  Walton,  Q.C.,  and  Mr.  Mark  Romer  were 
for  the  appellant  ;  BIr.  Bargrave  Deane,  Q.C. ,  and  Mr. 
Willock  were  for  Earl  Cowley. 

The  appeal  was  heard  on  July  23  and  24  last, when  the 
judgment  of  the  Court  wsa  reserved. 

The  Court  allowed  the  appeal. 

Lord  Justice  Collins  read  the  judgment  of  the 
Court  as  follows : — We  have  come  to  the  conclu- 
sion that  the  judgment  of  Mr.  Justice  Barnes 
in  this  case  cannot  be  supported.  We  agree  entirely 
with  the  learned  Judge  in  his  statement  of  the 
legal  status  of  the  two  parties  to  this  litigation. 
There  can  be  no  doubt  whatever  that  Earl  Cow- 
ley possesses  in  his  title  an  incorporeal  hereditament 
and  that  the  petitioner  has  no  legal  right  to  the 
designation  Countess  Cowley.  The  authorities  which 
the  learned  Judge  cites  fully  establish  both  propositions. 
See  also  *•  Inre  Sir  J.  Rivett-Camac's  Will  '»  (30  Ch. 
D.,  136).  But  it  is  here,  as  the  learned  Judge  himself 
felt,  that  the  real  difficulty  begins.  The  application,  as 
is  pointed  out  in  the  judgment,  was  made  by  the  respon- 
dent. Earl  Cowley,  in  a  divorce  suit  in  which  his  marriage 
with  the  petitioner  had  been  dissolved  at  her  instance, 
and  was  originally  placed  on  the  ground  of  molestation, 
upon  which  it  was  impossible  to  support    it,  and    it   is 

^Reported  bj  W.  I*  Cabell,  Esq.,  B*rrister-at  Law. 


admitted  that  theve  is  no  element  of  malice  in  the  caso. 
The  learned  Judge,  however,  daalt  with  it  as  though  it 
ware  a  proceeding  instituted  in  the  HighOoort  invoking 
its  general  jurisdiction  to  restrain  the  eomaussioo  of  a 
legal  wrong,  and  the  question  is,  whether  the  earl  has 
established  such  a  legal  wrong  committed  againat  him 
by  the  lady  who  waa  his  wife  as  to  entitle  him  to  the 
relief  which  he  seeks  against  her.  It  is  a  remarkable 
thing  that,  if  such  a  right  exists,  no  precedent  can  be 
produced  of  such  rehef  ever  having  been  sought  or  ob- 
tained, though  there  must  have  been  many  instanees  in 
which  it  waa  desired.  The  ease  is  not  even  one  of  aaother 
person  calling  himself  Earl  Cowley,  as  to  which  possibly 
different  considerationa  might  arise,  and  the  right 
claimed  by  the  earl,  which  stands  entirely  outside  the 
marital  relation,  must  be  put  high  enough  to  entitle 
him  to  enjoin  any  one  from  using  without  his  consent 
any  mere  courtesy  title  derivable  under  his  own — ^for 
instance,  to  reatrain  his  mother,  if  she  married  a 
commoner,  from  continuing  to  call  herself  countess,  or 
his  daughter  from  calling  herself  lady.  These,  having 
no  legal  justification  in  either  case,  would,  on  the  argu^ 
ment,  be  equally  invasions  of  his  right,  which,  put 
broadly,  is  to  insist  on  all  such  persons  being  remitted 
to  their  strict  legal  position  if  without  his  consent  they 
purport  to  hold  titles  as  members  of  his  family.  In  thM 
view,  and  counsel  did  not  shrink  from  it,  it  would 
be  immaterial  whether  the  title  was  one  usually  accorded 
by  the  courtesy  of  society  or  not.  Indeed,  pushed  home 
to  its  logical  consequences,  it  would  seem  to  cover  a 
elaim  to  interfere  with  and  restrain  the  use  of  a  name 
expressly  sanctioned  by  the  Crown,  as  mentioned  in  the 
judgment  of  Mr.  Justioe  Barnes,  and  the  affidavit  of 
Sir  A.  W.  Woods  there  referred  to.  It  is  strange  that 
no  such  right  has  ever  been  enforced.  We  have  been 
unable  to  find,  and  counsel  were  unable  to  point  out, 
any  analogous  cause  of  action.  The  owners  of  franchises 
can  maintain  actions  if  such  franchises  are  invaded  ;  for 
instance,  the  owner  of  a  market  may  complain  of  another 
being  opened,  but  it  must  be  shown  to  be  near 
enough,  and  held  on  such  days,  as  to  inter- 
fere with,  and  be  **  a  nuisance  ''  to,  his  own. 
(See  Comyn's  Digest,  Market,  C.  2  ;  Action  on  the 
case  for  Nuisance,  A).  The  owner  of  a  freehold  office, 
whose  case  seems  to  present  the  nearest  analogy,  might 
have  maintained  an  assize  for  disseizin,  or  an  action 
on  the  case  for  disturbance.  (See  Comyn's  Digest,  Assize 
B.  2.  Action  on  the  case  for  disturbance,  A.  0).  But  it 
must  have  been  an  office  of  profit,  and  there  must  have 
been  **  disseizin  "  or  **  disturbance."  The  acts  of  the 
lady  in  this  case  fall  far  short  of  either  the  one  or  the 
other.  Even  if  trespass  could  be  maintained  in  respect 
of  such  a  tenement,  we  do  not  think  that  the  acts  of 
the  petitioner  could  by  any  latitude  of  expression  be 
described  as  a  *'  trespass.''  They  at  most  amount  to 
an  assertion,  which  is  true  in  fact,  that  she  was  at  one 
time  the  wife  of  Lord  Cowley.  Section  57  of  the 
Divorce  Act,  20  and  21  Vict.,  c.  85,  provides 
that  the  parties  shall  be  at  liberty  to  marry 
again,  as  though  the  prior  marriage  had  been 
dissolved  by  death.  Here  the  earl's  enjoyment 
of  his  hereditament  is  unaffected.  He  has  suffered,  so 
far  as  we  can  see,  no  injuria  or  (damnum  cognisable 
by  law.  The  learned  Judge  was  of  opinion  that  the 
fact  that  there  was  property  in  the  title  carried  with  it 
the  right  claimed,  thus  distinguishing  it  from  the  case 
of  names  in  which  there  is  no  property.  But,  even  if 
the  property  in  the  title  could  found  a  claim  to  enjoin 
any  one  else  from  assuming  it  without  proof  of  other 
facts,  as  to  which  we  give  no  opinion,  the  title  assumed 
here  is  not  identical,  and  Earl  Cowley's  remedy,  if  any, 
would  seem  to  be  by  some  form  of  action  on  the  case, 
for  which  we  can  find  no  foundation  in  tho  facta 
here    proved.    But  we  think    the   caae  does   not  rest 
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merely  on  the  Degattve  eTidence  of  ab«enoe  of 
preeedent.  The  existence  of  the  caose  of  action 
for  jactitation  of  marriage,  and  the  conditions 
upon  whidi  alone  it  was  roaintainablt,  famish  an  argu- 
ment against  the  earl.  Though  a  person  has  in  English 
law  no  property  in  his  name,  his  ttatus,  whether  married 
or  single,  is  recognized  by  law,  and  carries  with  it 
certain  rights  and  obligations  ;  yet  he  could  not  com- 
plain if  a  woman  who  was  not  his  wife 
claimed  to  be  his  wife,  or  enjoin  her  from 
BO  doing,  unless  she  did  it  maliciously.  We  are  not, 
of  course,  dealing  with  a  common  law  action  of  defama- 
tion,which  might  conceivably  be  supported  by  such  facts. 
Peers  were,  no  doubt,plaintiff8  in  suits  for  jactitation 
as  often  as  other  persons, yet,  if  the  right  here  claimed 
existed,  they  had  a  much  simpler  remedy.  Indeed  the 
case  of  **  Hawke  v.  Oorri  ''  (2  Hag.  Con.,  280)  is  a 
good  illnstration  of  this.  There,  in  a  suit  brought  by 
Lord  Hawke  for  jactitation  of  marriage,  the  oppugnant 
called  herself  Lady  Hawke  ;  she  set  up  a  case  of 
marriage  which  she,  however,  abandoned,  and  rested 
her  defence  on  the  fsct  that  Lord  Hawke  had  at 
one  time  consented  to  her  bearing  the  title,  lliis  was 
held  by  Sir  W.  Scott  to  negative  malice  on  her  part, 
and  the  suit  failed.  The  experienced  counsel,  arguing 
for  Lord  Hawke  before  Sir  W.  Scott,  are  reported  tu 
have  said,  in  excusing  their  client  for  proceeding  after 
his  former  conduct  to  the  lady  (p.  284)  : — *'  A  suit  for 
jactitation  is  the  only  remedy  by  which  the  party  could 
protect  himself  and  his  family  from  such  an  assumption 
of  a  false  relation  to  himself  and  to  them."  This  is 
more  than  negative  evidence,  llie  suit  for  jactitation 
has  itself  fallen  into  disuse,  and  it  seems  late  in  the 
day  to  find  a  substitute  for  it  in  the  case  of  titled 
persons.  In  the  present  case  the  lady  has  married  again, 
but  the  right  claimed  by  the  earl  woald,if  allowed,  be 
equally  effective  to  restrain  her,  whether  she  bad 
married  again  or  not.  It  is  not  necessary  to  consider 
how  far,  if  at  all,  social  usage  would  support  the  lady 
in  continuing  to  use  the  style  Lady  Cowley.  The  exist- 
ence of  such  usage  might  be  material  in  any  proceeding 
where  malice  was  part  of  the  cause  of  action,  but  it 
seems  irrelevant  on  the  present  inquiry.  We  are  of 
opinion  that  the  appeal  must  be  allowed. 

Leave  was  given  to  a])peal  to  the  House  of  Lords. 

[Solicitors — Lewis  and  Lewis  ;  Wontner  and  Sons.] 


Court  of  Appeal  (Lord  Alverstone.  M.R. ,  )  1900. 

Rigby  and  Collins,  L.JJ.)  (  Aug.  8. 

THE  SACCHAIIIN'     COBPORATIOX     V.  THE  CHEMICAL  AND 
DRUGS  COMPANY.* 

Patent — Practice — Discovery — Infringement     of 

patent — Accounts  of  profits — Disclosing  names 

of  customers. 

In  an  action  the  defendants  were  held  to  have 
infringed  the  plaintiffs'  patent,  and  an  account  was 
directed  to  be  taken  of  all  profits  made  by  the 
defendants  by  means  of  articles  which  infringed 
the  patent.  The  defendants,  upon  producing 
their  books  for  the  purpose  of  taking  the  ac- 
counts, covered  up  the  names  of  their  customers. 

Held,  that  the  defendants  were  bound  to  dis- 
close the  names. 

**  Powell  V.  Birmingham  Vinegar  Brewery  Oom- 
pany  "  (14  Rep.  Pat.  Gas.,  1)  followed. 


This  was  an  appeal  against    a    decision  of  Mr.  Justice 
Cozens- Hardy's.  The  action  was  brought  to  restrain  the 

•Reported  by  W.  L.  Ca.be ll,  E»q.,  Barrister-at-Law. 


infringement  by  the  defendants  of  th«  plaintiffs'  patent 
(Monnet's,  No.  25,278  of  1S94).  Mr.  Justice  North  at 
the  trial  of  the  action  held  that  the  patent  was 
valid,  and  that  the  defendants  had  infringed 
it,  and  he  directed  an  aeeount  to  be  taken  of 
all  profits  made  by  ^  the  defendant!  by  means  of 
articles  which  infringed  the  patent.  The  question 
on  the  present  occasion  was,  whether  the  defendants, 
who  had  produced  their  books,  but  had  covered  up  the 
names  of  their  customers,  were  boond  to  disclose  those 
names.  Mr.  Justice  Cozens-Hardy  was  of  opinion  that 
it  would  be  oppressive  to  compel  the  defendants  to 
disclose  the  names,  especially  as  this  would  enable  the 
plaintiffs  to  take  proceedings  against  the  customers.  The 
plaintiffs  appealed. 

Mr.  Moulton,  Q.C.,  and  Mr.  J.  C.  Graham  were  for 
the  plaintiffs  ;  Mr.  A.  J.  Walter  and  Mr.  J.  A. 
Bncknill  were  for  the  defendants. 

The  CouBT  allowed  the  appeal,  holding  that  the  dis* 
CO  very  asked  for  was  relevant,  and  that  it  ought  not  to 
be  refused  merely  because  of  the  consequences  which 
might  possibly  result  from  it.  It  had  been  held  that 
discovery  of  this  kind  ought  to  be  given  in  cases  in 
which  a  plaintiff  had  elected  to  take  an  inquiry  as  to 
damages  and  not  an  account  of  profits.  In  their 
Lordships'  opinion  the  same  principle  applied  in  both 
cases,  and,  indeed,  the  point  was  covered  by  the  decision 
of  this  Court  in  '*  Powell  t.  The  Birmingham  Vinegar 
Brewery  Company  "  (14  Rep.  Pat.  Cas.,  1). 

[Solicitors— J.  H.  and  J.  Y.  JotuLson  ;  Joseph  W. 
Asprey.] 


Chan.  Dir.     > 
(Wright,    J.)    } 


1900. 
Aug.  8. 

IX  PvE  OLVMPIA  (LIMITED).* 

Company — Winding  up — Reconstmetion — Sale  of 

assets  to  new  company — Reservation  of   right 

to  take  misfeasance  proceedings. 

Upon  a  reconstruction  scheme  under  which  the 
assets  of  the  old  company  were  transferred  to  a 
new  company  and  the  shareholders  of  the  old  com- 
pany were  entitled  to  take  shares,  partly  paid- 
up,  in  the  new  company,  the  order  sanctioning 
the  scheme  reserved  the  right  of  the  liquidator 
of  the  old  company  to  take  misfeasance  proceed- 
ings under  sec.  10  of  the  Companies  (Winding  Up) 
Act,  1890,  against  the  ofBcers  of  the  old  company 
and  others,  and  the  proceeds  of  any  such  proceed- 
ings were  to  be  held  by  the  liquidator  for  the 
benefit  of  the  shareholders  of  the  old  company. 
Misfeasance  proceediiigs^were  taken  and  a  large 
sum  was  recovered. 

Heldf  that  this  siun  belonged  to  the  share- 
holders of  the  old  company,  whether  they  came 
in  under  the  scheme  or  not. 


lliis  was  a  summons  to  obtain  a  decision  of  the  Court 
as  to  the  persons  entitled  to  a  portion  of  the  assets  of 
the  old  company  of  this  name.  The  old  company  was 
incorporated  iu  1803,  and  a  compulsory  winding-up 
order  was  made  against  it  in  July,  1895.  On  Septem- 
ber 24,  1895,  an  order  was  made  onder  the  Joint  Stock 
Companies  Ari*angement  Act,  1870,  sanctioning  a  scheme 
of  arrangement  under  which  the  assets  of  the  old  com- 
pany were  to  be  transferred  to  a  new  company  of  the 
same  name,  the  shareholders  of  the  old  company  bein^ 
entitled  to  take  shares,  partly  paid  up,  in  the  new  coni- 

*ileported  by  F.  E\  axs,  Esq.,  Barrister-at-Lair. 
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pany.  The  order  sanctioniiig  the  scheme  was  intituled 
*  *  in  the  matter  of  ' '  the  old  company,  and  ordered  that 
**  npoD  the  assignment  of  the  undertaking  and  property 
of  the  above-named  company  to  the  new  company 
...  the  rights  of  the  official  receiver  and  liquidator 
to  take  any  proceedings  .  .  .  under  section  10  of 
the  Companies  (Winding  Up)  Act,  1890,  against  the 
officers  of  the  above-named  company  and  others  shall 
be  reserved,  and  the  proceeds  of  any  such  proceedings 
shall  be  held  by  the  official  receiver  and  liquidator  for 
the  benefit  of  the  shareholders  of  the  above-named  com- 
pany. ' '  Some  of  the  shareholders  only  of  the  old  com- 
pany came  in  under  the  scheme  and  took  shares  in  the 
new  company  ;  others  did  not.  Misfeasance  proceed* 
ings  were  taken  and  resalted  in  the  decision  in  the 
House  of  Lords  of  the  case  of  **  Gluckstein  v.  Barnes  *^ 
([1900]  A.G.,  240),  in  which  the  liability  of  the 
appellant  was  finally  decided,  and  under  these  proceed- 
ings a  sum  of  about  £6,000  was  recovered.  In  other 
proceedings  or  under  eompromises  a  further  sum  of  about 
£14,000  was  recovered  by  the  official  receiver,  and  as 
these  sums,  together  about  £21,000,  were  excepted  by 
the  order  from  the  assets  passing  to  the  new  company 
and  were  claimed  both  by  the  old  shareholders  who  had 
not  come  in  under  the  scheme,  and  by  those  who  had 
come  in  under  it  on  behalf  of  all  the  old  shareholders, 
the  question  which  claim  was  right  was  now  brought 
before  the  Court  by  the  official  receiver. 

Mr.  Gore  Browne  was  for  the  official  receiver  :  Mr. 
Hammond-Chambers,  Q.C.,  and  Mr.  F.  Cooper  Willis 
were  for  the  shareholders  who  had  not  come  in  under 
the  scheme  ;  and  Mr.  Donaldson  Rawlins,  Q.C.,  and 
Mr.  Kirby  for  the  shareholders  who  had  come  in  under 
the  scheme. 

Mb.  Justice  Wright,  in  delivering  judgment,  said 
tbe  order  of  the  Court  sanctioning  the  scheme  expressly 
excepted  from  the  assets  transferred  the  misfeasance 
assets,  and  said  what  their  destination  was  to  be — 
namely,  that  they  were  to  be  held  for  the  benefit  of  the 
shareholders  of  the  old  company.  If  it  had  been  meant 
that  the  only  shareholders  who  were  to  take  were  those 
who  had  not  come  in  under  the  scheme,  the  order  would 
have  said  so.  There  might  have  been  words  in  the 
scheme  sufficient  to  control  the  meaning  of  the  order, 
but  no  such  words  had  been  pointed  out  or  could  be 
found  in  it.  The  scheme  contained  no  language  to  show 
that  the  shares  of  the  old  company  were  to  be  exchanged 
or  extinguished  or  cancelled  ;  and  it  was  unnecessary  to 
say  whether  if  any  such  language  had  been  inserted  it 
would  have  had  any  effect.  It  must  be  declared  that 
the  misfeasance  assets  belonged  to  the  shareholders  of 
tbe  old  company  whether  coming  in  under  the  scheme  or 
not. 

Q.B.  Div.  (Day  and  \  1900. 

Darling,  JJ.)       )  Aug.  8. 

THE  QTJBBN  V.  BARRY   DISTRICT  COUNCIL  (EX  PARTE 
JONES).* 

Local  Government — ^Hackney  carriage — Licence 
—Towns  Police  Clauses  Act,  1847  (10  and  11 
Vict.,  c.  89),  ss.  37,  46. 

Mandamus  directed  to  issue  to  the  district 
council  to  hear  and  determine  applications  for 
licences  for  hackney  carriages,  the  Court  coming 
to  the  conclusion  that  the  district  council  had 
in  refusing  certain  licences  xercised  no  discre- 
tion in  the  matter,  but  had  acted  in  accordance 
with  the  terms  of  an  agreement,  then  cancelled, 
only  to  grant  licences  to  two  hackney  carriage 
proprietors  and  their  drivers. 

^Reported  by  O.  G.  Wilbraham,  Esq.,  Barrister-at-Law. 


In  this  case  cause  was  shown  on  behalf  of  the  Barry 
District  Council  against  a  rule  nUi  for  a  mandamutf 
granted  on  July  20  last,  on  the  relation  of  John  Jones 
and  John  Robert  Chaming8,cab  and  omnibus  proprietors, 
commanding  the  Barry  District  Council  to  hear  and  de- 
termine the  applications  of  the  relators  for  licences  for 
hackney  carriages  and  omnibuses,  and  for  licences  as 
drivers  of  hackney  carriages  and  omnibuses.  These 
licences  are  granted  by  the  council  under  and  by  virtue 
of  the  Towns  Police  Clauses  Act,  1847  (10  and  11 
Vict.,  c.  89),  section  37  of  which  provides  that  the  com- 
missioners, now  the  district  council,  may  from  time  to 
time  license  to  ply  for  hire  within  the  prescribed  liniits 
'  *  such  number  of  hackney  coaches  or  carriages  of  any 
kind  or  description  adapted  to  the  carriage  of  persons 
as  they  think  fit.  *  *  Section  46  provides  that  no  person 
shall  act  as  driver  of  any  hackney  coach  or  cai-riage 
licensed  in  pursuance  of  that  Act  or  the  special  Act  to 
ply  for  hire  within  the  prescribed  limits  without  first 
obtaining  a  licence  from  tbe  commissioners,  now  the 
district  council,  for  which  a  fee  of  Is.  shall  be  paid. 
The  ground  on  which  the  rule  niH  was  obtained  was 
that  the  district  council  on  August  14,  1899,  entered 
into  an  agreement  with  two  proprietors,  Paulett  and 
Grimshire,  to  license  no  omnibuses,  brakes,  carriages, 
or  drivers  except  those  belonging  to  or  in  the  employ 
of  those  proprietors,  and  that,  though  that  agreement 
had  since  been  cancelled,  the  council  continued  in  fact 
to  grant  licences  exclusively  to  the  two  favoured 
proprietors. 

Mr.  Macmorran,  Q.C.  (with  whom  was  Mr.  John 
Bankey), showed  cause.  He  read  affidavits  filed  on  behalf 
of  the  council.  In  these  the  agreement  of  August  14, 
1899,  was  admitted,  but  it  was  said  that  it  was  can- 
celled as  soon  as  the  council  discovered  that  it  was  ultra 
vires.  The  council  heard  and  determined  the  applicationa 
of  the  relators  and  refused  them  on  the  ground  that 
there  were  already  a  sufficient  number  of  licences  in 
existence,  having  regard  to  the  population  and  wants  of 
the  district  and  the  nature  of  the  traffic  in  the  streets. 
Before  1897  the  persons  to  whom  licences  were  granted 
used  to  run  their  brakes  and  omnibuses  during  the 
summer  months,  but  neglected  and  refused  to  run  any 
brakes  or  omnibuses  during  the  rest  of  the  year.  At 
the  annual  licensing  meeting  held  in  1898  the  council 
interviewed  the  persons  who  applied  for  licences,  all  of 
whom,  including  the  relators,  agreed  to  run  their 
brakes  and  omnibuses  throughout  the  year  in  accordance 
with  a  time-table.  With  the  exception,  however,  of 
Paulett  and  Grimshire  all  the  licensees  neglected  and 
refused  to  run  their  brakes  after  September.  In  1899 
the  licences  of  the  proprietor  other  than  Paulett  and 
Grimshire  were  refused.  The  relators,  notwithstanding 
such  refusal,  continued  to  ply  for  hire,  and  were  sum- 
moned for  plying  for  hire  without  a  licence.  Xhe 
summonses  were  afterwards  withdrawn.  In  1900  the 
relators  again  applied  for  licences,  which  were  again 
refused,  and  licences  were  granted  to  Paulett  and 
Grimshire  and  to  one  other  firm,  llie  relators  were 
again  summoned  for  plying  for  hire  without  licences  and 
were  conv^^ted.  The  applications  were  made  on  May  16 
to  the  licensing  committee,  to  whom  the  council  had 
delegated  their  authority  to  grant  or  refuse  the  licences. 

Mr.  8.  G.  LusHiNGTON,  in  support  of  the  rale,  con- 
tended that,  assuming  that  the  council  were  entitled  to 
refuse  licences  for  omnibuses  and  hackney  carriages  on 
the  ground  that  a  sufficient  number  of  such  licences 
already  existed,  they  had  no  power  to  refuse  drivers' 
licences  on  that  ground.  He  also  contended  that  the 
council  had  no  power  to  prescribe  the  times  at  which 
the  brakes  and  omnibuses  should  run  or  to  compel  an 
applicant  for  a  licence  to  ply  his  trade  at  times  when 
he  did  not  choose  to  do  so. 

Mr.    Justice   Darling   said   that  the  rule  must  be 
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made  absolate.  Ilie  Barry  DiBtrict  CouncQ  entered  into 
an  agreement  that  they  would  license  no  one  excep 
Paolett  and  Grimshire  to  ply  for  hire  within  their 
district,  and  those  two  persons,  on  the  other  hand, 
agreed  to  be  bonnd  by  certain  rales  and  to  do  certain 
things  which  were  pleasing  to  the  coimcil.  If  that 
agreement  had  remained  in  force  the  council  could  not 
have  properly  exercised  their  discretion  in  granting  and 
refusing  licences.  It,  however,  occurred  to  them  that 
the  agreement  was  ultra  vires,  and  it  was  therefore 
cancelled.  Nevertheless,  the  committee,  to  whom  the 
power  of  the  council  with  reference  to  these  licences 
was  delegated,  acted  absolutely  in  accordance  with  the 
terms  of  the  agreement.  It  was  beyond  a  case  of  mere 
suspicion.  They  exercised  no  discretion,  but  merely 
licensed  Paulett  and  Grimshire,  and  with  regard  to  the 
drivers  they  would  license  those  who  were  authorized 
to  apply  by  Paulett  and  Grimshire,  and  would  refuse 
the  applications  of  those  who  were  not  so  authorized. 
It  was  clearly  an  attempt  to  give  effect  to  the  illegal 
agreement.  Hie  committee  professed  to  exercise  a  free 
judgment,  but,  as  a  matter  of  fact,  they  did  not  do  so. 
The  mandamus  must  therefoie  go. 

Mb.  Justice  Day  concurred. 

The  rule  was  accordingly  made  absolute. 


Q.B.  Div.       I 
"^--  -a,  J.)      ) 


1900. 
(Bigham,  J.)     J  Aug.  8. 

THE    aOBSXDD    STEAMSHIP  COMPA>'Y    (LIMITED)  V. 
POBBES.* 

Ship — Policy  of  insarance — Construction  of 
policy — "  Whole  currency  of  policy." 
The  currency  of  a  policy  of  insurance  on  a 
ship  ends  when  the  vessel  is  lost,  and  does  not 
endure  for  the  whole  period  for  which  tho  ship 
is  insured. 


Judgment  was  delivered  in  this  case,  the  question  being 
whether,  in  the  circumstances  of  the  case,  the  plaintiffs 
were  entitled  to  a  return  of  premium  under  the 
terms  of  a  policy  of  marine  insurance  underwritten  by 
the  defendant. 

Mr.  Rofus  Isaacs,  Q.C.,  and  Mr.  Montague  Lush 
appeared  for  the  plaintiffs  ;  Mr.  Joseph  Walton,  Q.C., 
and  Mr.  H.  W.  Loehnis  for  the  defendant. 

Mb.  Justice  Bioham  read  the  following  judgment  :— 
This  was  an  action  to  recover  back  part  of  the  premium 
paid  to  the  defendant  for  the  insurance  of  the  plaintiffs' 
ship.  On  April  1,  1899,  the  plaintiffs  insured  their  ship, 
the  Gorsedd,  with  the  defendant  for  12  months  at  a 
premium  of  eight  guineas  per  cent.  The  i>olicy  con- 
tained the  following  provision  : — **  Returning  one 
guinea  per  cent,  should  the  vessel  be  employed  in  the 
Eastern  trade  during  the  whole  currency  of  this 
policy. '^  The  vessel  was  lost  some  time  before 
the  12  months  expired,  and  from  April  1,  1899,  to  the 
date  of  her  loss  she  was  employed  only  in  the  Eastern 
trade.  The  plaintiffs  claim  the  return  premium,  alleging 
that  the  vessel  was  employed  during  the  whole 
currency  of  the  policy  in  the  Eastern  trade,  and 
that,  therefore,  the  condition  has  happened  which 
entitles  them  to  the  return  they  claim.  The 
defendant,  on  the  other  hand,  contends  that  the 
vessel  was  not  so  employed  **  during  the  whole 
currency  of  the  policy,"  and  that,  therefore,  no 
return  premium  is  payable.  The  question  is  as  to 
the  meaning  to  be  put  upon  the  expression  **  the 
whole  currency  of  the  policy.''  The  plaintiffs  say 
the  currency  of  the  policy  ends  when  the  ship  is 
lost  ;    the     defendant     says     the     expression     means 

^Reported  by  F.  O.  Bobinson,  Esq.,  Barrister-at-Law. 


the  12  months  for   which   the   vcaiel   was  inanrad.    I 
think  the  plaintiffs'  contention   is  tho  right  one.    The 
risk  no  longer  exists  after  the  ship   is  loot  ;  the  amocmt 
insored  is  immediately   payable,    and,   boing   paid,  tho 
policy,  and  all  obligations  created  by  it,  are  at  an  end  ; 
the  policy     is     no    longer     in    any     aenae    current. 
It    was  cQirent   while    the    risk    was    alive,  and    no 
longer,  and  as,  daring   the    whole   of   that   time,   the 
vessel  waa  employed  in  the  Eastern  trade,  the  plaintiffs- 
are   entitled   to  the   retnm   premium.    The  defendaat 
says  this  interpretation  is  nnreaaonable,  beoaose  it  would 
make  them  responsible  for  the  return  premium  though  tlio 
ship  were  lost  one  day  after  the  policy  was  effected.  But 
if  the  defendant's  contention  is  right, the  plaintiffs  would 
not  bo  entitled  to  recover  though  the  ship  were  not  lost 
until  the  day  before  the  policy  expired.  If  the  proriaioa 
was  intended  to  bear  the  constrnction  contended  for  by 
the  defendant,it  would  have  been  simple  to  have  oaed  the 
words  * 'during  the  whole  12  aionths. "  The  worda  "during 
the  whole  eurrency  of  the  policy  "  were,  in  my  opinion, 
used  because  it  was  contemplated  that  the  policy  might 
cease  to  be  current  before  the  12  months  ran  out.    The 
defendant  made  another  point.    There  is  a  clause  in  the 
policy — **  to   return   13s.  4d.  per  oont.  for  each  nacom- 
meuced  month,  if  this  policy  be  cancelled."  This  oUnse 
enables  the  assured  to  cancel  at  any  time,  and  to  ask  for 
a  return  of    13s.  4d.  for    each     uncommenoed    month  ; 
and  it  was  said  on  behalf  of    the  defendant  that,  if  the 
plaintiffs'  contention  were    right,    the   plaintiffs   eould 
terminate  the  risk  in   the   first   month,  and   claim,  not 
only  a  return  of  13s.  4d.  in   respect  of    the  11  uneom- 
menced  months,  but    also   the   gninea   per   cent,  under 
the  provision  now  in   question,  which   it   waa  said  was 
absurd.    And    it  would  be  absurd  if    it    were  true  ;  bat 
the  answer  is  that  if  the  assured  chooses  to  cancel,  the 
amount  that  he  is  to  get  back  is  fixed  by  the  very  daose 
under  which  he  cancels  ;  he   gets  back    the  13s.  4d.  for 
each  unoommenced  month,  and  no  more. 

Judgment  for  the  plaintiffs,  with  costs. 

[Solicitors — ^Botterell  and  Roche  ;  Waltons,    Johnson,. 
Bubb,  and  Whatton.] 


Court  of  Appeal  (Lord  Alverstone,  M.R.,  Y  1900. 

Rigby  and  CoUins,    L.JJ.)  )         Aug.  9, 

in  BB  LEYLAND  and  TAYtOB'S  CONTBACT.* 

Vendor  and  Purchaser — Conditions  of  sale — 
Error,  misstatement,  or  omission — Liability 
to  pave,  flag,  and  sewer  street. 


This  was  an'appeal  from  a  decision  of  the  Vice-Chancellor 
of  the  County  Palatine  of  Lancaster.  It  raised  a  question 
of  conveyancing  law  of  importance  to  vendors  and  pur- 
chasers of  property  in  towns— viz. ,  whether  a  vendor  of 
house  property,  who  shortly  before  the  contract  of  sale 
has  been  served  by  the  local  authority  with  notices  call- 
ing upon  him  to  pave,  flag,  and  sewer  the  street  opposite 
the  houses  agreed  to  be  sold,  and  has  not  complied  with 
the  requirements  of  the  notices  at  the  date  of  the  con- 
tract, is  bound  to  disclose  to  the  purchaser  the  fact  that 
he  has  been  served  with  the  notices.  There  was  a  further 
question  as  to  the  effect  of  the  conditions  of  sale  in  this 
particular  case  upon  the  vendor's  liability. 

The  facts,  as  appeared  by  the  statement  agreed  on  by  the 
parties,  were  as  follows :— On  May  8,1899,  some  cottages  in 
Badcliffe  were  put  up  for  sale  by  auction  by  Mr.  Henry 
Ley  land  under  conditions  of  sale  of  which  the  following 
are  material.  Condition  4  provided  that,  if  before  the 
completion  of  the  purchase  the  vendor  should  have 
expended  any  money  in  complying  with  any  requirement 
enforceable  against  him  and  made  after  the  sale  by  the 


^Reported  Iv  W.  L.  Cabkll,  Es<i..  Bsnistsr-at-Lav. 
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local  authority  in  respeot  of  paving,  flagging,  or  sewering 
of  the  streets,  the  purchaser  should  on  completion  of  the 
purchase  repay  to  the  vendor  the  amount  so  expended  by 
him,  and  in  case  any  such  requirements  should  not  have 
been  oomplied  with  before  the  completion  of  the  pur- 
chase, the  purchaser  should  indemnify  the  vendor  in 
respect  thereof.  Condition  13  provided  that,  if  any  error, 
misetatementy  or  omission  in  the  particulars  should  be 
diecovered,  the  same  should  not  annul  the  sale,  but,  if 
the  same  was  pointed  out  by  either  vendor  or  purchaser 
before  the  completion  of  the  purchase,  compensation 
abonld  be  allowed,  to  be  settled  by  two  referees  as 
therein  mentioned.  At  the  sale  Mr.  James  Taylor  became 
the  porobaser  of  the  property  in  question  for  the  sum  of 
£800,  and  by  a  memorandum  of  agreement  endorsed  upon 
the  partiocdars  and  conditions  of  sale  the  date  for  comple- 
tion was  to  be  June  8,  1899.  It  appeared  on  the  investiga- 
tion of  the  title  that  on  April  13,  1899,  the  local 
Authority  had  given  notices  to  the  vendor  to  pave,  flag, 
and  sewer  the  street  opposite  these  cottages,  and  that  the 
work  was  to  be  doue  in  accordance  with  plans  and  sections 
ihen  lying  for  inspection  by  the  vendor  at  the  offices  of 
ihe  local  authority,  and  that  these  plans  and  sections 
showed  that  the  level  of  the  street  opposite  the  said 
cottages  would  be  several  inches  above  the  ground  floors. 
The  purchaser  objected  that  the  particulars  of  sale  con- 
tained no  mention  of  these  notices,  and  that  if  he  had 
been  aware  of  the  notices  having  been  given  he  would 
not  have  bid  for  the  property,  or  at  any  rate  woald  not 
have  bid  so  much  as  he  did  in  fact  bid.  This  was 
admitted  in  the  agreed  statement  of  facts.  On  the  other 
hand,  the  vendor  contended  that,  at  the  date  of  the  sale, 
there  was  no  charge  upon  the  property,  and  that  the  pur- 
chaser VTas  bound  to  complete  with  the  liability  created 
by  these  notioes  hanging  over  it.  Ultimately,  on  June  19, 
1899,  the  purchase  was  completed  and  the  purchase  money 
was  paid,  but  without  prejudice  to  the  question  whether 
the  purchaser  was  entitled  to  compensation  in  respect  of 
these  notioes.  It  was  conceded  that  the  omission  to 
disclose  the  fact  that  these  notices  had  been  given  was 
not  due  to  any  fraud  on  the  part  of  the  vendor.  When 
the  fact  was  discovered  by  the  purchaser  no  steps  had 
been  taken  either  by  the  vendor  or  by  the  local  authority 
to  execute  the  works  mentioned  in  the  notices,  but 
subsequently,  in  January,  1900,  the  works  were  completed 
by  the  local  authority.  By  agreement  between  the  parties 
a  summons  was  taken  out  by  the  vendor  for  a  declaration 
that  the  purchaser  was  not  entitled  to  compensation  under 
condition  13.  The  Vice-Chancellor  was  of  opinion,  first, 
that  the  particulars  of  sale  were  not  full  and  fair  as 
between  vendor  and  purchaser,  inasmuch  as  they  omitted 
to  state  a  fact  of  great  importance  in  determining  the 
value  of  the  property,  and  secondly,  that  condition  4  was 
80  framed  as  to  lead  to  the  inference  that  no  notices  had 
been  given  to  the  vendor  prior  to  the  date  of  the  con- 
tract, and  that  consequently  it  was  calculated  to  mis- 
lead. In  these  circumstances  the  Vice-Chancellor  thought 
that  the  purchaser  was  clearly  entitled  to  compensation 
under  condition  13.  The  vendor  appealed.  The  appeal 
was  heard  on  July  6  last,  when  the  Court  reserved  their 
judgment. 

Mr.  Daniel  Jones  and  Mr.  W.  Ambrose  Jones  were  for 
the  vendor  ;  Mr.  Upjohn,  Q.C.,  and  Mr.  Tweedale  were 
for  the  pmrchaaer. 

The  Cou&T  allowed  the  appeal. 

The  Masteb  of  the  Rolls  said,— I  have  had  very  great 
difficulty  in  arriving  at  a  conclusion  in  this  case.  After 
stating  the  facts  and  the  decision  of  the  Vice-Chancellor 
his  Lordship  continued  :— In  the  face  of  the  agreed  state- 
ment of  facts  I  do  not  think  it  is  possible  to  hold  that 
the  non-disclosure  of  the  notice  was  immaterial.  The 
purchaser,  however,  elected  to  complete  the  contract, 
and  to  rely  upon  his  rights  under  condition  13.  I  have 
felt  very  considerable  difficulty  in  ooming  to  the  conclu- 


sion that  the  neglect  of  the  vendor  to  disclose  the  notice 
was*'  an  error,  misstatement,  or  omission  of  particulars  " 
within  the  meaning  of  condition  33.  But,  upon  the 
whole,  I  am  not  prepared  to  say  that,  if  the  omission  to 
disclose  the  notice  could  affect  the  value  of  the  property, 
no  claim  for  compensation  could  have  been  made.  The 
ground  upon  which  I  come  to  the  conclusion  that  the 
judgment  of  the  Vice-Chancellor  cannot  be  supported  is, 
that  I  do  not  see  how  the  mere  omission  to  disclose  such 
a  notice  con  possibly  have  affected  the  value  of  the 
property  sold.  The  time  when  and  the  circumstances 
under  which  such  a  notice  may  be  served, and  the  character 
of  the  work  to  be  executed  rest  with  the  local  authority, 
and,  buying  such  property,  the  purchaser  must  be  taken 
to  have  known  that  such  a  notice  might  be  served  at  any 
time,  and  to  have  bought  subject  to  such  a  contingency. 
And,  in  my  opinion,  the  fact  that  the  notice  was  served 
at  one  time  or  the  other  could  not  possibly  have  affected 
the  value  of  the  property  sold  for  the  purpose  of  the  con- 
tract. For  these  reasons,  I  think,  the  appeal  must  be 
allowed. 

LoBD  Justice  Rigbt  and  Lobd  Justice  Collins 
delivered  judgments  to  the  same  effect. 

[Solicitors — Nicol,  Son,  and  Jones,  for  Pickston  and 
Jones,  Radcliffe  ;  Alfred  Grundy,  Son,  and  Co.,  Man- 
chester.] 


Prob.,  Divorce,  and  Adm.  Div.  }  1900. 

(Gorell  Barnes,  J.)  |  Aug.  9. 

THE  NOBMANDT.* 

Ship — Collision — Damage — Delay  caused  by  re- 
pairing ship — Extra  expense  of  coal. 

Two  steamships,  N.  and  O.,  having  collided  in 
the  Mersey,  the  N.  agreed  to  pay  75  per  cent,  of 
the  damage  to  the  O.  The  O.  carried  mails  and 
passengers  from  Liyerpool  for  South  America, 
and  after  leaving  Liverpool  her  practice  was  to 
call  at  Cardiff  to  coal  and  then  proceed  to  Havre, 
where  the  bulk  of  her  passengers  embarked. 
Upon  the  occasion  in  question  she  was  delayed 
at  Liverpool  repairing  the  damage  caused  by  the 
collision,  and  in  order  to  save  time  and  to  get  to 
Havre  as  soon  as  possible,  she  filled  up  with  coal 
at  Liverpool  and  did  not  call  at  Cardiff.  The 
extra  expense  thereby  caused  was  £309. 

Held,  that  this  sum  could  not  be  recovered  as 
part  of  the  damages. 


This  case  came  before  the  Court  by  way  of  objection 
to  a  report  of  the  Liverpool  District  Registrar.  The 
matter  arose  out  of  a  collision  which  occurred  in  the 
river  Mersey  on  December  7,  1899,  between  the  plain- 
tiffs' steamship  Obidense  and  the  defendants'  steamship 
Normandy,  by  which  the  Obidense  sustained  consider- 
able damage.  Actions  were  instituted  on  behalf  of  both 
vessels,  but  were  subsequently  settled,  the  owners  of  the 
Normandy  agreeing  to  pay  76  per  cent,  of  the  damage 
to  the  Obidense,  and  it  was  referred  to  the  liverpool 
District  Registrar,  assisted  by  merchants,  to  assess  the 
amount  of  this  damage.  The  plaintiffs  put  forward  a 
claim  asserting  that  the  total  amount  of  the  damage  to 
the  Obidense  was  £2,744  Of.  2d.  The  Registrar  by  his 
report,  which  was  dated  June  18,  1900,  allowed  the 
sum  of  £2,232  15s.  Id.  The  amounts  disallowed  by  the 
Registrar  with  respect  to  four  items  were  objected  to 
by  the   plaintiffs,  who   appealed   to    the   Court.    With 

'Reported  by  J.  H.  Murphy,  Esq.,  Barriiter-«t*Law. 
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regard  to  three  of  them  items  no  question  •f  poblic 
interest  arose.  The  fourth  item  raised  a  point  of  some 
BOTelty.  It  appeared  that  the  Obidense  was  one  of  the 
'*  Red  Cross  "  Line  of  steamers,  carrying  mails  and 
passengers  to  Suuth  America,  and  was  advertised  to 
leave  Lirerpool  on  December  19.  In  the  ordinary  coarse 
she  wonld  have  proceeded  thence  to  Cardiff  to  coal,  the 
owners  having  a  contract  with  a  firm  there  which 
enabled  them  to  coal  at  considerably  less  cost  ^n  fill- 
ing their  bankers  at  Liverpool  would  entail.  From 
Cardiff  it  was  intended  that  the  Obidense  should  pro- 
ceed to  Havre,  whence  she  was  advertised  to  sail  on 
December  25.  Owing  to  the  repairs  in  coosequenee  of 
the  collision  she  was  not  ready  to  leave  Liverpool 
until  December  22.  It  was  stated  in  evidence  before 
the  Registrar  that,  inasmuch  as  the  bulk  of  the 
passengers  usually  embark  at  Havre,  it  was  the  practice 
of  the  owners  of  the  Red  Cross  Line  when  any  of  their 
vessels  were  delayed  in  starting  to  coal  at  Liverpool, 
thereby  saving  two  days  at  Cardiff  on  the  voyage  from 
Liverpool  to  Havre.  This  course  was  adopted  in  the 
present  ease,  and  the  extra  expense  caused  by  coaling  at 
Liverpool  was  £309  5s.  Od.  By  adopting  this  course  the 
Obidense  was  only  one  day  late  at  Havre.  At  first  the 
plaintiffs  put  forward  a  claim  for  £120  for  demurrage, 
being  for  three  days  st  £40  a  day,  but  they  subsequently 
withdrew  this  claim,  and  substituted  a  claim  for 
£809  5s.  Od.,  the  extra  cost  entailed  by  coaling  at 
Liverpool.  The  Registrar  held  that  there  was  no  doubt 
that,  having  regard  to  their  own  interests,  the  owners 
of  the  Obidense  acted  wisely  in  adopting  the  practice 
refeired  to,  but  in  this  case  the  only  result  of  coaling  at 
Cardiff  in  the  ordinary  way  would  have  been  that  the 
Obidense  would  have  been  three  days  late  at  EUkvre 
instead  of  one,  and  he  only  allowed  the  sum  of  £120 
originally  claimed.    On  the  hearing  of  the  appeal, 

Mr.  AsnNALL,  Q.C.  (Mr.  Glynn  with  him),  for  the 
appellants,  contended  on  this  point  that  the  plaintiffs 
were  jnstifled  in  claiming  £309  5s.  Od.  The  practice  of 
coaling  at  Liverpool  had  been  adopted  to  preserve  as  far 
as  possible  the  reputation  of  the  line  for  punctuality  in 
their  sailings,  and  this  was  a  head  of  damage  which 
naturally  arose  from  the  collision. 

Mr.  Cabyeb,  Q.C.,  and  Mr.  Bateson,  for  the  re* 
six)ndents,  argued  that  the  only  heads  of  damage  which 
were  recoverable  in  a  collision  action  were  the  cost  of 
the  actual  repairs  and  demurrage,  and  that  the  plaintiffs 
were  not  entitled  to  aggravate  the  demurrage  from  a 
desire  to  preserve  the  reputation  of  their  line. 

The  COUBT  dixmissed  the  appeal  on  this  as  well  as  on 
the  other  three  items  objected  to. 

Mb.  Justice  Gobell  Babne^,  in  giving  judgment, 
said  that  it  did  not  seem  to  him  that  it  would 
be  right  to  increase  the  amount  allowed  by  the 
Registrar  for  this  head  of  damage.  It  could  not  be 
■aid  that  the  extra  cost  ef  the  coal  could  fairly  be  taken 
to  be  a  consequence  of  the  collision,  and  the  appeal 
must  be  dismissed  with  costs. 

[Solicitors— Hill,  Dickinson,  and  Co.,  Liverpool, 
for  the  appellants  ;  Batesons  and  Co.,  Liverpool,  for 
the  respondents.] 


Q.B.  Div.         I  1900. 

(Lawrance,  J.)     }  Aug.  10. 

MILMAN  V.  LANE.* 

Will — Constraction — Devise  for  a  term  to  persons 
and  to  the  **  heirs  and  assigns  of  the  survivor.'' 
A  testator  devised  certain  land,   after  succes- 
sive chattel   interests  to  five  persons,   to  the 
**  heirs  and  assigns  of  the  survivor.'' 


Held,  upon  the  construction  of  the  whole  of  the 
will,  that  the  word  "assigns"  had  no  convey- 
ancing meaning,  and  that  the  heiress  of  the  sur- 
vivor took  the  land  as  a  persona  deifignata. 


*Beported  by  J.  F.  Walk£R,  Esq..  Barriater-at-Latr. 


This  was  an  action  by  Hiss  Amelia  Milman  against 
Mr.  WiUiam  Lane,  the  younger,  to  recover  possession 
of  a  farm  called  Ranscombe,  in  the  parish  of  Sandford, 
Devonshire.    The  action  was  tried  at  Exeter  Assises. 

Bir.  M.  W.  McKellar  and  BIr.  Alfred  Loosemore  were 
for  the  plaintiff  ;  Mr.  Alderson  Foote,  Q.C,  Mr.  Doke, 
Q.C,  and  Mr.  W.  Howland  Roberts  for  the  defendant. 

Mb.  Justice  Lawbakce   read   a   written  judgment 
to  the   following  effect : — The   testator,  John  Yicary, 
of  Sandford,  by  liis  will  after  a  devise  of  an  estate  taU, 
which  has  determined  and  never  was  barred,  devised  the 
premises,  the  snbject    of   this  action,   aft«r  successive 
chattel  interests  to   five   persons,    to     the   heirs  and 
assigns   of    the   survivor   of  those  five  persons — i.e. ,  in 
the  events  which  happened,  to  the   heirs  and  assigns  of 
Richard  Milman.    Now,  the  preceding  devises  being  of 
chattel  interests,  no  question  upon  the  rule  in  Shelley's 
case  arises  here.    It  is  to  all  intents   and  purposes  as  if 
the  testator  had  devised  the  premises   to  the  heirs  and 
assigns  of  Richard   Milman,  and   the   only   question  m 
whether  the   plaintiff,  as   heiress   of    Richard   Milmsn, 
or  the  defendant,  as  purchaser  from  him,  has  the  better 
right  ;    in   other   words,  the  question  is.  What   is  the 
effect  of  a  devise  to  the  heirs  and  assigns   of   a   named 
person,  to  whom  no  particular  freehold  estate  has   been 
limited  ?    The  authorities  are  by  no  means   unanimous. 
[His  Lordship  then  referred  to    **  Tapner  v.    Merlott  " 
(WiUes,    177)  ;     ••  Quested    v.    Michell,"   (24  L.J„ 
Ch.  722)  ;  «•  Brookman  v.  Smith,"  (L.R.,  6  Ez.,291)]. 
The  last  cited  case  is  at  any  rate  an  authority  for   the 
proposition  that  the  will  itself  is  to  be  looked  at  in  order 
to   discover  the   meaning   of   the    words    *'  heirs  and 
assigns."    Upon  the  general  aspect  ef  the  question  it  is 
to   be   observed   that    '*  the   words   *  to   assigns     for 
ever  '   have   at     the  present   day     no     conveyancing 
virtue  at  all,  but  are  merely  declaratory    of  that  power 
of  alienation  which  the  purchaser  would   have  without 
them  '*  (see   Williams's  Real   Property,  18th    edition, 
p.  145).    The   matter   being   therefore,  so   far   as  the 
authorities    are    concerned,  practically    at   large,  I  am 
entitled   to   look   at   the     express  terms  of    the   will 
to  see  if   the   testator    himself   has   given   any  indica- 
tion   of    what    he    intends     by     the    phrase    '*  heirs 
and  assigns."  On  page  3  of  the  will  I  find  a  rent-charge 
vested  in  two  trustees,  their  heirs,  and  assigns  to  sec«re 
payment  of  an  annuity.    In  this  case  it  is  clear  that  the 
word  *'  assigns  **  has,  in  the  words  of  the   learned  Mr. 
Joshua   Williams,    **  no   conveyancing     virtue."      On 
page    5   the   receipt     of     the     annuitant     is    to     be 
a   good     discharge    to   the   trustees,    their   heirs,  and 
assigns  ;     powers   of   distress   are    abo   given   to   the 
trustees,  their  heirs  and  assigns.    On  page  9  an  estate  in 
fee  simple  in  hereditaments  in  the  parish  of  Sandford  is 
limited  to  the    trustees,  their   heirs   and   assigns,  upon 
the  trusts  mentioned.    Here  again  the  word  **  assigns  " 
adds  nothing  to  what  is  already   conveyed   in  the  word 
"  heirs."    On   page    10,  however,  an   interest  for   9i} 
years,  if  he  shall  so  long  live,  is  conferred  upon  William 
Milman   and  his   assigns   without   any   mention  of  his 
heirs.   Here  the  heirs  are  properly  not  mentioned,  while 
*'  assigns  "  again  expresses  nothing   more   than  would 
have    been   expressed     without     that     word.    Similar 
interests,    in   similar    words,  are     conferred   on  John 
Milman,  Edward  Milman,  William  Milman,  and  Richard 
Milman     (see     page     10.)     On     page   11     occurs   a 
limitation,  similar  to  the  one  in  question  in  this  actioc, 
to  the  **  heirs   and   assigns  "  of   the   turvivor.    Then 
with  regard    to    the    Ranscombe   property     and     the 
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residue    of    the    real    estate    at    Sandford     there    ia 
an    interest    for     99    years,    if    he     shall      so.    long 
live,      conferred     upon     Edward     Milmau     and    his 
assigns,  the    word  '*  assigns  "    having    here   again  no 
oonveyanoing    ralue.    After   this   life   estate   there    is 
given   an   elaborate     power  of   appointment   by   deed 
or    will     among    the    children     of    Edward    Milman, 
and,  in   default  of   appointment   among   the   children, 
an     estate     in     tail    male   is   limited     to   the     heirs 
male   of   the   body    of    Edward    Milman.    Upon  this 
part   of  the  case  two    observations   are   to  be   made- 
first,    that    the   testator     knows   well     how    to   con- 
fer  a   power     of     appointment  ;    second,  that   in  this 
part  of  the  will,  at  all  events,  the  interest  for  99  years, 
if  he  shall  so  long  live,  conferred    upon  Edward  Milman 
and   his   assigns   does   not  give  him  a  general  power  of 
appointment.      Then    follow     interests     exactly   simi- 
lar    to     those     already     mentioned     in     favour     of 
William,     John,      Edward,     William     the     yoimger, 
Richard,   and   their   respective  assigns   for    99   years, 
if   they   shall    respectively    so    long    live,    the    word 
'*  assigns  "  conveying  nothing.   There  follow  on  page  17 
two  gifts — one  a  residuary  gift  to  Edward  Milman,  his 
heirs,  executors,  administrators,  and  assigns,  of  all  pro- 
perty of  whatsoever   kind  not  as  yet  disposed  of  ;  and, 
secondly,  a  devise  of  all  trust  estates  in  similar  terms, 
the   word    '*  assigns  "   having  a  similar— that  is,  no- 
effect.    Upon  the  construction   of  this  will,  therefore, 
seeing  that  **  assigns,"  as  used  by  the  testator,  has  no 
conveyancing    effect,  and   that  in   one   instance  at  all 
events     it     dearly     does     not     confer    a     power   of 
appointment,    I     arrive     at    the  conclusion  that  the 
"heirs  and   assigns"    of     the     survivor    means     no 
more   than  the    "  heirs  "    of    the  survivor,  and    the 
plaintiff  as  heiress  at  law  took   as  a  pergona    desiffnata 
and  is  entitled  to   recover.      It  follows,  in  the  view  I 
take  of  this  case,  that   section  1   sabsection  3   and  sec- 
tion  3  of    the   Land   Transfer   Act,    1897,    have   no 
application.     With    regard    to    the  anthorities    cited, 
it    is    clear    that    the    plaintiff    took    by    an    execu- 
tory devise.    *'  Harris    v.  Barnes  "    (1  W.  Bl.,  643), 
cited     with     approval     in     Feame.    on     Contingent 
Remainders,   4th   edition,   p.  64  ;    *'  In  re  Walton's 
Estate"    (25   L,J.,Ctt,,    569),    which  decided  that  a 
gift  of  personalty  to   A   or   his  heirs  or  assigns  confers 
on  A  an  absolute   interest  ;   and    "  Doe   d.    Calkin  v. 
Tomkinson  "    (2    M.    and     S.,    165),    which   decided 
that   a   devise     to     the      testator's    two     sisters    or 
the      survivor,    and     to     be     disposed     of     by     the 
survivor  as  she  should   by  will   devise,  did  not  create  a 
tenancy   in    common   between  the   two  sisters,  do  not 
appear  to  me  to  assist  the  discussion.    The  same  may  be 
said  of  •'  Attorney-General  v.  Brackenbury."  (32  L.J., 
Ex.,  108).    Having  dealt  with   the   legal  question,  his 
Lordship  added   that   he   regretted   having  to  come  to 
this  conclusion,  because  Richard    Milman  left  the  whole 
of  his  property  to  the  present   plaintiff,  so  that  she  had 
the  estate  in  one  hand  and  the  money  in  the  other. 

A  stay  of  execution  was  granted  with  a  view  to  an 
appeal. 

[Solicitors— Maddisons,  agents  for  R.  F.  Loosemore, 
of  Tiverton,  for  the  plaintiff ;  Gusootte,  Wadham,  and 
Bradbury,  agents  for  Sparkes,  Pope,  and  Thomas,  of 
Oediton  and  Exeter,  for  the  defendant.  ] 


Chan.  Div.         \  1900. 

(Cozens-Hai'dy,  J.)  I  Aug.  11. 

IN  BB  THB  BABROW  HEMATITE  STEEL  COMPANY 
(LIMITED).* 

Company — Reduction    of     capital — Confirmation 
by  Court — Principles  applicable. 

*Beported  by  D.  Pitc.ubk,  Esq.*  Barrister-at-Law. 


The  Court  refused  to  sanction  a  reduction  of 
capital,  the  evidence  not  satisfying  it  that  the 
value  of  the  Ck)mpany's  assets  had  decreased  as 
alleged.  In  ascertaining  what  are  the  assets  of 
the  Company  for  this  purpose,  the  reserve  fund, 
the  amount  standing  to  profit  and  loss  account, 
and  the  goodwill  must  be  taken  into  account. 


This  was  a  petition  for  reduction  of  the  capital  of  the 
company.  The  arguments  were  heard  on  the  8th  inst., 
when  his  Lordship  reserved  judgment.  This  morning 
judgment  was  delivered. 

Mb.  Justice  Cozens-Habdy   said,— This  petition  for 
reduction  of  capital  raises  several  points  of   importance 
and  diflRculty.    The  company  was  incorporated  in  1864. 
Its  capital  was   from   time   to    time   increased,  and  in 
1886  it  was  £2,037,700,  divided  into   150,000  ordinary 
shares  of  £10  each,  377    £8  per    cent,  preference  shares 
of  £100  each,  and  50,000  £6  per  oent.  preference  shares 
of  £10  each.    The   preference    shares   have   no  priority 
as  regards  capital,  but   are   cumulative   as  to  dividend, 
and  the  holders  of  these  shares   have  no  right  of  voting 
at  meetings    of    the   company.     In    1888    the  company 
resolved  to  reduce  its   capital  rateably  to  the  extent  of 
25  per  cent.    The   petition  seeking  the   confirmation  by 
the  Court  came  before  Mr.  Justice  Nurth.  It  is  reported 
in  89Ch.D.,    582,    4  The    Time*   L.R.,  775.     It  was 
there  decided  that   the   preference   shareholders    could 
not  insist   upon    the    reduction   being   confined    to  the 
ordinary  share  capital,  and  the  Court  confirmed  the  pro- 
posed reduction.      The   principle   of    this   decision    is 
binding  upon  me,  and    I   think  it  is  not  open  to  me  to 
regard  some  of  the  arguments  I    have  heard  on  the  pre- 
sent occasion.      The   company   now   desire   further  to 
reduce  their  reduced   capital     by   writing   off  60  per 
cent,  all  round,  and    they  have  passed   a  special  resolu- 
tion for  this  purpose  which  they  ask    the  Court  to  con* 
firm.    The  petition   is   stoutly  opposed   by  a  very  large 
body  of  preference   shareholders.    The   precise  nnmber 
is  not  very  important,  but  I  take    it  that,  putting  aaide 
sharehoders   who  hold   both  'ordinary   and    preference 
shares  and  who  may,    therefore,    be   indifferent  to  the 
change,  the  petition  is  opposed  by  a  very  large  majority 
of  the  preference   shareholders.    It   is   alleged    by  the 
company,  and  it  is  necessary  for   the  company  to  estab- 
lish, that   the    50   per    cent,    which   they   propose    to 
cancel  is  '*  lost  or   unrepresented  by   available  assets. '^ 
Unless  this  is  made  out  there  is  no  jurisdiction  to  make 
the  order.    Assuming   that   the   company   can  establish 
this  and  that  I  have  power  to    sanction  the  reduction  I 
am  guided  in   considering   how    my  discretion  ought  to 
be  exercised    by   the  obeeivations    of  Lord  Herschell  in 
'  *  British  and  American  Trustee  and  Finance  Corporation 
V.  Couper  '*  ([1894]   A.C.,    399,    10  The  Times   L.R.. 
415).     It   is    not   the   duty   of  this  Court  to   confirm 
unless  it  is  satisfied   that   the   reduction    will  not  work 
unjustly    or  inequitably.     Lord  Hersehell  ([1894]  A.C. , 
at  p.  406)  lays  down  this  proposition:— **  No  snch  scheme 
ought  to  be  confirmed  unless  the  Court  be  satisfied  that  it 
will  not  work  unjustly  or  inequitably. ' '    In  other  words, 
the  change  ought  not  to  be  sanctioned  in  a  doubtful  case. 
It  remains  to  consider  these  two  points.     The  case  on 
the  part  of   the    company   may    be    shortly   stated    as 
follows.    They  say  that  the  iron   ore  mines  stand  in  the 
balance-sheet  at  twice   their  value,  and  they  propose  to 
reduce  it  by  roughly   £177,000.    They  say  their  works, 
which  stand   at    upwards   of   £2,000,000,  are  over-esti- 
mated by  £486,000,  and    that   their   freehold    land  and 
house  property,  which    stands  at  £200,000,  is  over-esti- 
mated by  £100,000.    These   thi-ee   items   make   up  the 
£764,000  which  they  propose  to  write  off.  They  support 
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their  coutentioo  by  a  mass  of  evideuc«.  As  to  the  first 
it«m,  their  expert  evidenoe  goes  to  show  the  extreme 
probebility  that  the  iron  ore  which  has  been  hitherto 
worked  in  a  part  of  a  large  tract  of  land  near  their 
works  is  approaching  exhaostion  and  that  there  is  no 
reasonable  probability  of  further  mines  or  veins  being 
discovered.  With  reference  to  the  second  item,  the 
works,  the  company  say  that  although  they  are  in  a 
high  state  of  efficiency  and  have  been  kept  ap  in  this 
state  out  of  revenue,  yet  their  value  is  really  depen- 
dent upon  the  value  of  the  adjacent  mines,  and  that  if 
ere  has  to  be  porchased  and  brought  from  a  distance  they 
will  not  be  able  to  employ  the  works  at  so  great  an 
advantage.  With  reference  to  the  third  item,  they  say 
that  by  reason  of  subsidences  and  excessive  prices  paid 
to  avoid  claims  for  compensation  and  other  causes  the 
present  value  of  land  and  house  property  is  only  50  per 
cent,  of  the  amount  at  which  it  stands  in  the  balance- 
sheet.  On  the  part  of  the  opponents  there  is  also  a 
great  mass  of  evidence.  In  some  respects  it  is  not  so 
direct  or  so  weighty  as  that  of  the  company.  But  the 
evidence  as  a  whole  leaves,  in  my  mind,  the  impression 
that  the  value  of  the  mines  and  of  the  works  is  really  a 
pure  matter  of  speculation,  upon  which  no  satisfactory 
or  conclusive  judgment  can  be  formed.  I  think  I  might 
dispose  of  this  petition  on  the  short  ground  that  the 
company  have  not  satisfied  me  that  items  1  and  2  are 
proved.  Capital  ought  not  to  be  reduced  in  an  opposed 
case  on  the  mere  balance  of  speculative  expert  evidence. 
There  are  circumstances  under  which  the  Court  is 
obliged  to  rely  upon  such  evidence  but  this  is  not  such  a 
case.  The  opponents,  in  addition  to  challenging  the  figures 
in  these  three  items,  raise  several  further  points.  First, 
they  say  that  among  the  assets  of  the  company  there  is  a 
sum  of  i>40,000  to  the  credit  of  reserve  account  which 
ought  to  be  but  has  not  been  reckoned.  Tbey  say  that 
according  to  the  articles  of  association  of  the  company 
this  sum  18  made  applicable  towards  depreciation  of  this 
nature.  Secondly,  they  say  that  there  is  a  further  sum 
of,  roughly,  IS90,000  to  the  credit  of  profit  and  loss, 
which  is  an  available  asset.  Thirdly,  they  say  that  the 
goodwill  of  a  company  of  this  nature  is  an  asset  to  which 
some  value,  and  probably  .a  considerable  value,  ought  to 
be  attributed.  See  **  In  re  Abstainers  and  General 
Insurance  Company  "  ([1891]  2  Cb.,  124).  Fourthly,  they 
further  say  that  a  colliery  which  is  only  valued  at 
£175,000  ought  to  be  appreciated.  On  this  point  there 
is  a  mass  of  evidence  on  both  sides.  Most  of  the 
observations  which  I  have  made  as  to  speculative 
expert  evidence  apply  to  this  point.  I  am  certainly  not 
satisfied  that  the  colliery  is  not  worth  much  more  than 
£175,000  having  regard  to  the  present  prices  of  coal,  but 
I  do  not  intend  to  base  my  judgment  upon  any  such  con- 
sideration. Dealing  then  with  the  first  three  points 
made  by  the  opponents,  I  can  see  no  answer  to  the 
argument  that  the  £40,000  ought  to  have  been  treated  as 
an  available  asset.  So  far  as  I  am  aware,  this  is  the  first 
instance  in  which  a  company  possessing  a  large  reserve 
fund  has  sought  to  reduce  capital  without  taking  account 
of  the  reserve  fund.  As  to  the  £90,000  to  the  credit  of 
profit  and  loss,  the  directors  have  not  yet  recommended 
any  dividend  and  it  rests  with  them  to  consider  whether 
all  or  any  part  of  this  sum  ought  to  be  placed  to  reserve 
account.  Upon  the  whole  I  think  that  similar  observa- 
tions apply  to  it.  As  to  goodwill,  it  is  no  doubt  true 
that  the  company  never  has  entered  goodwill  as  an  asset. 
For  the  purposes  of  the  company  as  a  going  concern  there 
was  no  necessity  for  doing  this,  but,  nevertheless,  any 
goodwill  must  be  regarded  as  an  available  asset  for  the 
purpose  of  a  reduction  petition.  The  decision  of  Mr. 
Justice  North  above  referred  to  is  clear  upon  the  point. 
I  think,  upon  the  balance  of  the  evidence,  that  a  company 
of  this  magnitude,  whose  goods  are  known  almost  all 
over  the  world  by  their  particular  brand,  must  have  a 


goodwill  of  considerable  vahie.  For  all  these  reasons  I 
think  that  the  company  have  not  proved  that  K764,000  is 
capital  lost  or  unrepresented  by  available  assets  and  it 
follows  that  I  cannot  confirm  the  redoction.  I  am  un- 
willing to  part  with  the  case  without  stating  that  even  if 
the  fact  of  the  loss  of  £764,000  had  been  esUblished,  I 
should  not  have  thought  it  right  to  C4Xiflrm  the  reduo- 
tion.  What  is  the  necessity  for  the  redaction  P  The 
company  is  making  large  and  increasing  profits  from  its 
trading.  In  round  figures,  1897,  £55,000 ;  1898, 
£65,000  ;  1899,  £89,000  ;  probably  more  in  the  current 
year,  having  regard  to  the  price  of  cosl.  It  has  paid, 
and  having  regard  to  decisions  which  are  binding  upon 
every  Court  short  of  the  House  of  Lords  it  has  properly 
paid,  dividends  out  of  such  profits  notwithstanding  the 
loss  of  capital.  Why  should  any  change  be  made  ?  The 
earning  capacity  of  the  company  will  not  be  in  any  way 
increased  by  the  reduction  of  the  ospital,  and  I  do  not 
think  that  in  dealing  with  two  classes  of  shareholders  I 
ought  to  make  sn  unnecessary  reduction  for  the  avowed 
purpose  of  relieving  the  ordinary  shareholders  from  the 
burden  of  preferential  interest.  At  the  present  moment 
there  are  arrears  of  the  cumulative  preferential  dividend, 
the  whole  or  a  greater  part  of  which  may  be  speedily  paid 
off  out  of  profits.  The  snnual  preferential  charge  is 
in  round  figures  £24,000,  subject  to  which  all  the  profits 
go  to  the  ordinary  shareholders.  The  proposal  is  that 
the  ordinary  shareholders  should  in  future  take  all  the 
profits  subject  to  a  preferential  charge  of  £12,000  only. 
In  substance  it  is  a  proposal  by  the  ordinary  shareholders 
to  deprive  the  preferential  shareholders  of  £12,000  a  year 
for  the  benefit  of  the  ordinary  shareholders,  without  any 
necessity  for  so  doing  and  without  any  advantage  to  the 
company  as  a  whole.  This  does  not  strike  me  as  fair 
and  equitable.  It  seems  to  have  been  assumed  in  1888 
that  some  reduction  of  capital  was  necessary,  and  the 
fight  raged  over  the  mode  in  which  this  reduction  should 
be  effected.  None  of  the  decisions  to  which  1  have 
referred  had  then  been  given,  and  probably  all  parties, 
including  counsel  and  the  Judge,  may  have  been  under 
the  impression  that  no  dividend  could  legally  be  paid 
unless  and  until  lost  capital  had  been  replaced.  This 
view  was  widely  held  until  the  Court  of  Appeal  in  "  Lee 
V.  Neuchatel  Asphalte  Company ''  in  1889  (41  Ch.D., 
1  ;  6  The  Times  L.R,  260)  and  '*  Vomer  v. 
General,  ic.  Trust  "  in  1894  (2  Ch.,  239  ;  10  The 
Times  L.R.,  341  and  393)  laid  down  that  a 
trading  profit  may  be  applied  in  payment  of  divi- 
dends notwithstanding  a  depreciation  in  the  fixed  capital 
of  the  company.  This  is  au  important  matter  for  con- 
sideration in  ail  cases  where  there  are  several  classes  of 
shareholders  who  may  be  unequally  affected  by  reduction. 
Where  all  shareholders  rank  alike,  both  as  to  dividends 
and  as  to  capital,  it  is  of  less  importance,  for  nobody  can 
be  hurt  by  reduction.  I  have  not  forgotten  the  argument 
that  directors  ought  to  keep  true  and  honest  accounts. 
Of  course  they  ought.  I  see  no  reason  to  suppose  that 
they  have  not  done  this  in  the  past*  or  that  they  will  not 
do  it  in  the  future.  They  have  not  stated  that  the  items 
in  question  represent  the  actual  value.  On  the  contrary, 
the  balance-sheets  which  they  have  published  state  that 
the  figures  as  to  the  three  items  in  question  are  given, 
'*  as  per  the  last  balance-sheet,''  with  a  note  by  the 
auditor  that  no  depreciation  has  been  written  off.  If 
the  directors  are  minded  to  change  this  system  and  to 
reduce  the  figures  and  to  add  a  fresh  balancing  item 
under  the  head  of  depreciation  they  can  do  so.  Nothing 
that  I  have  said  will  prevent  them  from  taking  this 
course.  But  the  decisions  to  which  I  have  referred 
necessarily  imply  that  directors  may  honestly  and  pro- 
perly prepare  a  balance-sheet  showing  or  implying  a  loss 
of  capital,  and  at  the  same  time  may  honestly  and 
properly  prepare  a  profit  and  loss  account  showing  a 
balance  available  for  dividend.    The  result  is  that  I  must 
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diwniafl  the  pdtitioa  and  the  company  must  pay  the  costs 
of  the  opponents, 

Mr.  Swinfen  Bady,  Q.C.,  and  Mr.  Cassel  were  for  the 
oompany  in  support  of  the  petition ;  Mr.  Eve,  Q.C., 
and  Mr.  Eirby  for  preferenoe  shareholders  ;  and  Mr. 
E.  C.  Maonaghten,  Q.C.,  and  Mr.  Simey  for  various 
BhareholdeE<i. 

[Solicitors— Walker  and  Fettitt  ;  Currey,  Holland, 
and  Ourrey.] 


Q.B.  Div. 

(Bigham,  J.) 


1900. 

Aug.  11. 

8TBAMSHIP  BALMORAL  COMPANT  (LIMITED)   V. 
MABTBK.* 


Insurance,  Marine — General  average — Policy  on 

ship  valued  at  £33,000— Ship  of  the  value  of 

£40,000— Contribution. 

A  ship  was  insured  for  and  valued  at  £33,000. 
During  the  currency  of  the  policy  she  incurred 
general  average  expenses,  and  had  to  pay  a 
salvage  award.  In  the  salvage  action  the  value  of 
the  ship  was  proved  by  her  owners  to  be  £40,000, 
and  that  flgurewas  taken  by  the  average  adjusters 
as  the  contributory  value  of  the  ship  for  the 
purpose  also  of  the  general  average.  ^The  ship- 
owners sought  to  recover  from  the  underwriters 
the  whole  of  the  ship's  proportion  of  the  salvage 
and  of  the  general  average  contribution. 

Held,  that  the  plaintiffs  could  only  recover 
33-40ths  of  the  amount. 


nils  was  an  action  to  recover  a  loss  under  a  policy  on 
ibe  plaintiffs'  ship  Balmoral  subscribed  by  the  defendant 
and  others,  underwriters  at  Lloyd's.    By  the  policy  the 
ship  was  insured  for,  and  valued  at,  £33,000.    During 
the  currency  of  the  policy  the  Balmoral  received  certain 
salvage  services,  in  respect  of  which  a  salvage  award  was 
made  in  the  Admiralty  Court  against  ship,  freight,  and 
cargo ;    certain  general    average    expenses  were    also 
incurred.  In  the  salvage  action  the  value  of  the  Balmoral 
was  proved  by  aflBdavit  of  her  owners  to  be  £40,000,  and 
that  figure  was  taken  by  the  average  adjusters  as  the 
contributory  value  of  the  ship  for  the  purpose  also  of  the 
general  average.    'Hie  plaintiffs  sought  to  recover  from 
the  underwriters  on  the  ship  the  whole  of  the  ship's 
proportion  of  the  salvage  and  of  the  general  average 
contribution.    Hie  underwriters  contended  that,  as  the 
ship  was  valued  in  the  policy  at  £33,000,  the  plaintiffs 
could  only  recover  under   the   policy   33-40ths  of  the 
amount  due,  and  that  7-40th8  must  be  borne  by  the 
plaint ifiis  themselves.    Although  the  actual   amount  in 
dispute  in  this  particular  case  was  but  small, the  principle 
involved  was  one  of  very  great  importance  to  shipowners 
and  underwriters.    Mr.   F.   C.   Danson,  an  average  ad- 
juster of  many  years'  experience,  gave  evidence  on  behalf 
of  the  defendants.    He  said  that  there  was  a  well-known 
practice  in  the  English  underwriting  world  extending 
over  a  long  time  that  where  a  vessel  was  insured  for  a 
sum    less    than     the   contributory   value  upon   which 
general  average  was  adjusted,  or  less  than  the  amount  at 
which  the  vessel  was  valued  in  a  salvage  action,  the 
underwriters  were  only  liable  to  pay  in  the  proportion  of 
the  insured  value  to  the  contributory  or  salvage  values. 
Hie    plaintiffs   called    no  witnesses,   contending   that 
evidence  as  to  the  practice  of  average  adjusters  was  in- 
admissible, and  that  the  practice  deposed  to  was  wrong 
in  law,  and  ought  not  to  govern  the  decision  of  this 
case. 

*B«port6il  bf  F.  O.  RoBTMWMr,  Eiq..  Bwrrisfeer«t-Law. 


Mr.  D.  C.  Leek  (Mr.  Joseph  Walton,  Q.C.,  with  him), 
appeared  for  the  plaintiffs  ;  Mr.  Pickford,  Q.C.,  Mr. 
T.  £.  Scrutton,  and  Mr.  F.  D.  Mackinnon  for  the 
defendants. 

Mb.  JcsncB  Bioham,  having    taken  time  to  con- 
sider, read  the  following  judgment  : — In  this  case  the 
defendants  underwrote  a  policy  of  marine  insurance  on 
the  plaintiffs'  ship  for  £33,000,  the  ship  being  valued  ia 
the  policy  at  the  same  sum.  While  the  policy  was  current 
a  general  average  loss  was    sustained    and    a  salvage 
claim  had  to  be  paid,  and  thereupon  an  average  statement 
was  made  up.    TtM  real  value  of  the  ship  at  the  time  of 
the  average  statement  was  £40,000,  and  the  rights  of  the 
different  parties     interested — namely,  owners  of  ahip, 
freight,  and  cargo  respectively— were  regulated  inter  te 
on  that  footing.    Tlie  question  is  whether  the  defendants 
must  indemnify  the  plaintiffs  against  the  whole  of  the 
average  loss  payable  by  them,  or  only  against  33-40th8 
thereof.      Ilie    first    question  divides  itself  into  two 
parts — viz.,   that  relating  to  the  general  average  loss, 
and  that  relating  to  the  salvage  claim.    As  to  the  geneial 
average  loss,  the  evidence  satisfies  me  that  the  practioe 
in  this  countiy  is  for  the  underwriter  on  a  valued  policy 
to  pay  only  the  proportion  which  the  value  in  the  policy 
bears  to  the  actual  value  on  which  the  statement  has  been 
made  up.    Applying  the  rule  of  practice  to  the  present 
case,  the  defendants  will  only  be  liable  to  make  good  to 
the  plaintiffs  33-40ths  of  the  general  average  loss.    The 
plaintiffs  say  that  this  rule  is  inconsistent  with  the  con- 
tract contained  in  the  policy,  because,  as  between  them- 
selves and  the  defendants,   the  ship  is  a  fully  insured 
ship.    She  is,  they  say,  by  agreement  valued  at  £33,000, 
and  she  is  insured  for  that  same  sum  ;  and  being  fully 
insured  they  are  entitled  to  a  full  indemnity  against  the 
general  average  claim.    But  I  think  it  Is  the  plaintiffs' 
contention,  rather  than  the  defendants,  which  is  incon- 
sistent with  the  terms  of  the  policy  ;   for  the  defendants 
have  promised  to  be  bound  on  the  basis  of  the  ship  being 
worth  £33,000,   whereas  the  plaintiffs  are  asking  them 
to  pay  on  the  footing  of  the  ship  being  worth  £40,000. 
The  plaintiffs  have  not  satisfied  me  that  their  contention 
is  right.    The  rule  of  practice  to  which  I  have  referred 
has  been  in  force  for  nearly  a  century.     I  am  asked  to 
disregard  it.     If  I  did  so,  I  should  unsettle  the  basis  on 
which  existing  policies  for  many  millions  of  money  have 
been  made.    I  am  not  disposed  to  do  this  unless  I  see 
clear  reasons  for  it.    1  see  reasons  rather  the  other  way, 
and,  therefore,  on  this  part  of  the  question  I  find  for  the 
defendants.    As    to    the   claim    for   salvage   loss,    the 
practice  has  been  for  more  than  a  century  to  treat  such 
claims  precisely  aa  claims  for  general  average  are  treated. 
I  think,  therefoce,  the  defendants  succeed  on  this  part  of 
the  case  also. 
Judgment  for  the  defendants  with  costs. 
[Solicitors — LowlessandCo.  ;  Waltons,  Johnson,  Bubb, 
and  Whatton.] 


I 


Q.B.  Div.      )  1900. 

(Bigham,  J.)   j  Aug.  11. 

EPSOM     UBBAN    DISTBICT    COUNCIL  V.    LONDON   COUNTV 
COUNCIL.* 

Highway — Extraordinary  TrafBc — "  Person  by 
or  in  consequence  of  whose  order  "  the  traflSc 
has  been  conducted — ^Highways  and  Locomo- 
tives Act,  1878  (41  and  42  Vict.,  c.  77),  s.  23— 
Locomotives  Act,  1808  (61  and  62  Vict.,  c.  29), 
s.  12. 

The  defendants  entered  into  contracts  with 
two  contractors  for  the  erection  of  a  temporary 
hospital,  and  for  the  alteration  of  certain  exlst- 
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ing  buildings.  The  work  iavolyed  the  carriage 
of  exceptionally  heavy  traffic  along  some  of  the 
roads  in  the  plaintiffs'  district. 

Heldf  that  the  traffic  had  been  conducted  along 
the  roads  in  consequence  of  the  defendants'  orders 
within  8. 12  of  the  Locomotives  Act,  18d8,  and  that 
the  defendants  were  liable  for  the  expense  of  the 
repairs  to  the  roads  caused  thereby.  The  fact 
that  the  contracts  were  made  before  the  coming 
into  operation  of  the  Locomotives  Act,  1898,  is 
immaterial,  provided  the  damage  to  the  roads 
is  done  after.  **  Kent  County  Council  v.  Lord 
Gerard  "  ([1897]  A.C.,  633)  distinguished. 


Judgment  was  delivered  in  this  case.  The  action 
was  brought  to  recover  the  extra  cost  of  the  repairs  to 
certain  roads  in  the  plaintiffs'  district  alleged  to  be  due 
to  extraordinary  traffic  in  connexion  with  the  erection 
by  the  London  Comity  Council  of  a  lunatic  asylum  at 
Horton  in  the  plaintiffs'  district.  The  case  was  one  of 
some  importance,  being  the  first  case  in  which  the  Court 
has  had  to  construe  the  provisions  of  the  Locomotives 
Act,  1898. 

Mr.  Macmorran,  Q.C.,  Mr.  R.  G.  Glen,  and  Mr. 
Swinburne  Hanham  appeared  for  the  plaintiffs  ;  Mr. 
Dickens,  Q.C.,  and  Mr.  Daldy  for  the  defendants. 

Mb.  Jttsticb  Bigham  read  the  following  judgment  :— 
The  question  in  this  case  is  whether  the  plaintiffs  were 
entitled  to  recover  from  the  defendants  the  cost  ef  re- 
pairing the  damage  done  to  some  roads  in  their  district 
by  certain  exceptionally  heavy  traffic  thereon.  They 
contend  that  the  traffic  came  on  to  the  roads  by  or  in 
consequence  of  the  order  of  the  defendants,  and  that, 
therefore,  the  defendants  are  liable  under  section  23  of 
the  Highways  Act,  1878,  as  amended  by  section  12  of 
the  Locomotives  Act,  1898.  The  facts  are  these  : — The 
defendants  in  the  year  1898  entered  into  agreements  with 
two  firms  of  contractors  for  the  erection  of  a  temporary 
hospital  and  for  the  alteration  of  certain  existing 
buildings  so  a^  to  adapt  them  for  use  as  a  permanent 
hospital.  The  site  of  both  buildings  was  in  the  plain- 
tiffs' district,  and  the  works  involved  the  carriage  of 
exceptionally  heavy  traffic  along  certain  roads  in  the 
district.  The  work  under  one  of  these  contracts 
(Kirk  and  Randall's)  was  completed  by  April  15, 
1899.  On  July  12,  1899,  the  plaintiffs'  sur- 
veyor granted  a  certificate  in  the  following  form  for 
the  purpose  of  complying  with  the  requirements  of 
section  23  of  the  Act  of  1878  :—**  Extraordinary 
Traffic— I  hereby  certify  that,  having  regard  to  the 
average  expenses  of  repairing  highways  along  the  line  of 
traffic  to  the  Horton  Asylum  temporary  buildings,  extra- 
ordinary expenses  to  the  amount  of  £484  15s.  lid.  have 
been  incurred  by  you  in  repairing  such  highways  by 
reason  of  the  damage  caused  by  excessive  weight  passing 
along  the  same  or  extraordinary  traffic  thereon.  In 
calculating  the  above  amount  I  have  ascertained  the 
cost  of  repairs  of  these  roads  for  the  past  five  years, 
and  have  deducted  the  average  annual  cost  from  the 
total  expended.  < Signed)  Ed wabd  R.  Capon."  The 
writ  was  issued  on  December  22,  1899.  The  first  ques- 
tion is  whether  the  defendants  are  persons  * '  by  or  in 
consequence  of  whose  order  ' '  the  traffic  was  conducted 
within  the  meaning  of  the  two  Acts  of  Parliament. 
Under  the  earlier  Act  the  persons  made  liable  were 
those  iiersons  **  by  whose  order  "  the  traffic  was  con- 
ducted. By  the  later  Act  the  words  "by  or  in  conse- 
quence of  whose  order  ' '  are  substituted  for  the  words 
**  by  whose  order."  In  the  case  of  **  Kent  County 
Council  V.  Lord  Gerard  "  ([1897]  A.C.,  633)  the  ques- 
tion arose    as   to   the   meaning  of  the  expression  * '  by 


whose  order  "  which  occurs  ia  the  earlier  Act.  In  that 
ease  Lord  Gerard  had  cootracted  with  several  peraoos 
for  the  delivery  at  his  residence  of  certain  material • 
Extraordinary  expenses  within  the  meaning  of  the 
statute  were  incurred  by  the  road  authority  in  repair- 
ing the  roads  over  which  the  materials  were  brought  to 
the  house,  and  the  plaintiffs  sought  to  recover  the 
amount  from  Lord  Gerard.  The  House  of  Lords  held 
that  inasmuch  as  Lord  Gerard  had  bought  the  material 
*'  delivered,"  he  had  nothing  to  do  with  the  conduct  of 
the  traffic  along  the  roads  ;  that  the  traffic  was  con- 
ducted by  the  order  of  the  persons  who  had  sold  the  goods 
*'  delivered,"  and  that,  therefore.  Lord  Gerard  was  not 
liable.  In  the  Court  of  Appeal  Lord  Justice  Lopes  had 
read  the  words  **  by  whose  order  "  as  equivalent  to 
the  words  **  in  consequence  of  whose  order,"  and  had 
come  to  the  conclusion  (differing  from  the  other  members 
of  the  Court)  that  Lord  Gerard  was  liable.  The  Lords 
did  not  think  that  this  view  was  rigfat,but  they  do  seem 
to  me  to  have  expressed  an  opinion  (which,  of  course, 
was  obiter)  that,  if  it  had  been  possible  to  give  to  the 
words  of  the  statute  the  meaning  which  Lord  Justice 
Lopes  gave  to  them,  then  Lord  Gerard  would  have  been 
liable.  The  amendment  in  the  Act  of  1898  was  intro- 
duced in  consequence  of  the  decision  in  Lord  Gerard's 
case.  The  words  *'  by  whose  order  "  were  discarded 
and  the  words  '*  by  or  in  consequence  of  whose  order  " 
were  substituted.  There  can  be  no  doubt  that  the  object 
of  the  Legislature  was  to  alter  the  earlier  Act  in  such  a 
way  as  to  bring  a  case  like  Lord  Gerard's  within  its 
scope.  Whether  the  Legislature  has  succeeded  may  be 
open  to  doubt,  but  I  am  of  opinion  that  it  has  suc- 
ceeded, and  that  if  Lord  Gerard's  case  had  been  de- 
cided under  the  later  Act  Lord  Gerard  would  have  been 
held  to  be  liable.  Then  is  •  there  any  distinction  in 
principle  between  Lord  Gerard's  case  and  the  present 
case  ?  In  the  former,  the  building  owner  contracted 
for  the  delivery  of  the  building  materials  on  his  land  ; 
in  the  latter,  Uie  building  owners,  the  London  County 
Council,  contracted  for  the  erection  of  the  buildings  on 
their  land.  In  each  case  the  same  consequence  follows 
from  the  contract — ^namely,  that  the  materials  are  con- 
ducted along  the  road.  The  only  difference  is  that  in 
the  one  case  the  materials  belong  to  the  building  owner 
as  soon  as  they  are  delivered,  whereas  in  the  other  the 
materials  do  not  belong  to  the  building  owner 
until  they  are  worked  into  the  structure  by 
the  contractor.  In  both  cases  orders  were  given — 
that  is  to  say,  contracts  were  made — and  in  both 
cases  the  consequence  of  the  orders  or  contracts 
was  that  the  traffic  was  conducted  along  the  roads.  I 
think  that  the  plaintiffs  are  entitled  on  this,  the  main 
question  in  the  case,  to  succeed.  But  then  it  was  said 
that,  inasmuch  as  the  two  building  contracts  were  made 
before  the  later  Act  came  into  force — namely,  before 
January  1,  1899— no  orders  within  the  meaning  of  that 
Act  can  be  said  to  have  been  given  at  all.  But  I  think 
it  is  not  the  giving  of  the  order  which  creates  the  lia- 
bility ;  it  is  the  doing  of  the  damage,  and,  therefore, 
though  the  contracts  were  made  before  the  new  Act, 
yet,  it,  and  to  the  extent  that,  damage  was  done  after- 
wards, I  think  the  defendants  are  liable.  Another  point 
was  taken  on  behalf  of  the  defendants.  It  was  said 
that  in  respect  of  the  damage  done  in  the  execution  of 
Kirk  and  Randall's  work  the  proceedings  to  recover 
the  amount  were  begun  too  late.  I  think  that  is  so. 
The  damage  done  by  Kirk  and  Randall  was,  in  my 
opinion,  the  consequence  of  their  particular  building 
contract,  and,  therefore.  Clause  6  of  subsection  1  of 
section  12  of  the  Act  of  1898  applies.  That  provision 
is  that  '  *  proceedings  for  the  recovery  of  any  expenses 
where  the  damage  is  the  consequence  of  any  particular 
building  contract  shall  be  commenced  not  later  than  six 
months  after  the  completion   of    the   contract."     Kirk 
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and  Randairs  contract  was  completed  on  April  15,1899, 
and  the  writ  was  not  issued  until  December  22,  1899. 
Finally,  it  was  said  that  the  form  of  the  surveyors* 
certificate  was  not  sufficient  because  it  does  not  appear 
on  its  face  that  in  making  it  regard  has  been  had  to 
'*  the  average  expenses  of  repairing  highways  in  the 
neighbourhood  ' '  within  the  meaning  of  the  23rd  section 
of  the  Act  of  1878.  I  think  nothing  of  this  point.  I  am 
quite  satisfied  that  the  certificate  did  make  it  appear  to 
the  plaintiffs  that  extraordinary  expenses  within  the 
meaning    of   the   section   had  been  incurred  ;  and,  if  it 


did  that,  it  was  a  certificate  which  complied  with  the 
requirements  of  the  law.  His  Lordship  added  that  the 
question  of  the  amoant  recoverable  must  be  ascertained 
according  to  the  principle  laid  down  in  the  judgment, 
and  he  hoped  that  neither  party  would  spend  any  more 
of  the  ratepayers'  money  in  litigating  this  question.  If 
any  difiiculty  arose  in  settling  the  amount,  the  question 
conld  be  referred  to  his  Lordship.  There  would  be  no 
costs  of  the  action. 

[Solicitors— Lycll  aud  Co,,  for  E.  G.  Wilson,  Epsom  ; 
W.  A.  Blaxlaud.] 
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debts — Bankruptcy  rules— Judicature  Act,  1875, 
sec.  10]. — In  the  administration  of  insolvent 
estates  in  the  High  Court  voluntary  debts  rank 
with  other  debts.— In  be  Whitakeb— 
Whitakeb  v.  Palmeb  fCozens-Hardy,  J.]  ...  631 
Practioe— Administration  bond — "  Not  preferring 
his  own  debt. ''— Cbbditobs'  Bonds  [Jeune,  P.]  122 

ADMIRALTY Practice— Carea*    against    arrest 

warrant— Personal  undertaking  given  by  solicitors 
—Arrest  of  ship— O.  29,  rr.  11,  12,  and  18.— 
The  Cbimdon  fGorell  Barnes,  J.]         408 

ADULTERATION— Analysis— Dividing  article  into 
three  parts — Sale  of  six  bottles— Division  of 
bottles  into  three  parts— Sale  of  Food  and  Drugs 
Act,  1875,  s.  14].— Where  six  small  bottles  of 
camphorated  oil] were  purchased  for  analysis,  and 
the  purchaser  did  not  open  the  bottles,  but 
divided  the  six  bottles  into  three  parts,  each  part 
containing  two  bottles  :  held,  not  a  compliance 
with  s.  14  of   the   Food  and  Drugs  Act,  1875. 

—Mason  v.  Cowdaby    [Div.  Ct.]         484 

Certificate  of  public  analyst — Evidence — Marga- 
rine.—Tylee  V,  Kinoham  and  Son  (Limited) 

[Div.  Ct.l  394 

"Nature,  substance,  and  quality  demanded'' — 
Compounded  drug— Sale  of  Food  and  Drugs 
Act,  1875,  sees.  6  and  7.— Beabdsley  v. Walton 

AND  Co.  (Div.  Ct.] 185 

Procedure— Sale  of  Food  and  Drugs  Act,  1899].— 
The  provisions  of  the  Sale  of  Food  and  Drugs 
Act,  1899,  apply  to  prosecutions  instituted  after 
the  date  of  its  commencement,  notwithstanding 
the  fact  that  the  offence  took  place  before  that 

date.— Batt  v.  Mattinson  [Div.  Cc] 898 

Warranty— Milk— Written  contract  for  delivery 
over  a  period  of  time]. — Held,  no  warranty  to 
satisfy  sec.  25  of  the  Sale  of  Food  and  Drugs 
Act,  1875.— Robebtson  v.  Habbis  [Div.  Ct.]...  343 

ANIMAL— Animal  /era  wafurcB— Duty  to  keep 
secure— Accident  caused  by  action  of  person 
injured.— Mablob  v.  Ball  [C.A.]         239 

ARBITRATION— Award— Power  to  enlarge  time 
for  making  award— Public  Health  Act,  1875 — 
Arbitration  to  assess  compensation] . — Sec.  180 
of  the  Public  Health  Act,  1875,  does  not  restrict 
the  power  of  the  Court  to  enlarge  the  time  for 
making  an  award.  **  In  re  Mackensie  "  (17 
Q.B.D.,  114)  overruled  ;  **  Warburton  v.  Has- 
lingden   Local  Board  "   (*^  ^"^*  Q-B..  *5^) 
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approved.— Know les  and  Sons  (Limited)  v. 

The  Cobpobation  op  Bolton  fCA.]    288 

Costs—**  Costs  of  reference  "—Reference  by  con- 
sent—Sum recovered  less  than  £50— Discretion 
of  arbitrator].—**  Moore  v.  Watson  "  (L.R.,  2 
C.P.,314)  doubted.— Stbbet  v.  Stbeet  [C.A.]307 
ARMY— Exemption  from  tolls— Army  Act,  1881, 
sec.  148].— An  officer's  private  carriage  used  by 
him  in  proceeding  to  his  military  duties  is  not 
exempted  from  payment  of  tolls  by  sec.  148 
of  the  Army  Act,  1881.— Cbaig  v.  Nichols 

[Div.  Ct.]  382' 

ASSIGNMENT— Equitable  assignment— Agreement 
to  hand  over  cheques  **  as  and  when  received  " 
— Liability   of    insolvent     estate. — ^West    and 

Weight  v.  Nbwing  [Bucknill,  J.]       177' 

BANKER  —  Cheque  —  Consideration — Consideration 
moving  from  plaintiff's  agent— Action  for  dis> 
honouring  cheques.- Fleming  v.  The  Bank 
OF  New  Zealand  [P.O.]    469 

Cheque — Crossed  cheque — *•  Customer,"  who  is — 
Bills  of  Exchange  Act,  1882,  sec.  82].— Decision 
of  Bigham,  J.  (15  TJie  Timet  L.R.,  488), 
affirmed.— Gbeat  Wbstebn  Railway  Company 
V.  London  and  County   Banking   Company 

(Limited)  [C.A.]       468 

BANKRUPTCY— Assets-Undischarged  bankrupt 
trading— Surplus  in  first  bankruptcy— Second 
bankruptcy.— BiBD   v.  Philpott  [Farwell,  J.]  173 

Discharge— Discretion  of  the  Court — ^Bankruptcy 
Act,  1890,  see.  8,  subs.  2].— On  an  application 
for  discharge  it  is  not  usual  to  refuse  the  dis- 
charge until  the  debtor  has  paid  10s.  in  the 
pound,  unless  there  is  a  reasonable  prospect  of 
there  being  some  available  funds  or  property. — 
In  BE  M ABLE Y  [Div.  Ct. J 383 

Dismissal  of  bankruptcy  i>etition — Funds  in  hands 
of  receiver— Deduction  of  all  proper  expenses. — 
In  be  a.  B.  and  Co.  [C.A.]  365 

Jiirisdiction — Foreigners]. — Foreigners  residing  out 
of  the  jurisdiction  are  not  subject  to  the  provi- 
sions of  the  Bankruptcy  Act,  1888.— In  be 
A.  B.  AND  Co.  [C.A.]         288 

Order  and  disposition — Goods  lent  for  use  in 
business.- Shabman  v.  Mason  [Div.  Ct.]     ...    11 

Proof Shares      in      company Shares      not 

fully  paid— Calls].— Held,  that  a  company 
(not  in  liquidation)  was  entitled  to  prove 
against  the  estate  of  a  deceased  insolvent 
shareholder  in  respect  of  the  estimated  fnture 
liability  on  partly  paid  shares  standing  in  his 
name.— In  be  MacMahon— Fulleb  v. 
MaoMahon  [Stirling,  J.] 78 

Property  of  bankrnpt — Money  deposited  with 
stakeholder  to  abide  the  event  of  a  billiard 
match].— Decision  of  Phillimore,  J.  (15  The 
7im€«  L.R.,  623),  affirmed  in  part.— Shoolbbed 

V.  Robebts  [C.A.]     486' 
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Property  of  bankrapt— Ri|irbU  of  trustee— 
Personal  earning— Baakraptcy  Act,  1883, 
sec.  44].— After  b«akrapt<^  and  before  dit- 
charge  whatever  property  a  banknipt  aoquirea 
belongs  to  bis  tmstee,  save  only  what  is  neces- 
sary to  support  himself  and  his  wife  and  family. 

—Is  BE  R0BEBT9  [C.A.]        29 

Stockbroker— Defaulter— Surplus  in  hands  of 
official  assignee  of  Stock  Exchange — Differences 
due  to  and  from  customers — Title  of  trustee  in 
bankruptcy.— Iv  be  Woodd— Ex  pabte  King 
[Wright,  J.]      294 

Trustee's  title — 3Ioney  paid  into  Court  to  abide 
result  of  an  action.— In  be  Fobd  [Wright,  J.]..,  399 

Void  settlements— Payment  of  premiums  on  life 
policies— Death  of  bankrupt— Bankruptcy  Act, 
1883,  sec.  47].— Decision  of  Wright,  J.  {ante, 
p.  370),  reversed.- In  be  Habbibon  and 
IKOBAM  [C.A.]  630 

BILL  OF  EXCHANGED— Banker— Cheque  crossed 
generally— Negligence— Bills  of  Exchange  Act, 
1882,  sec.  82].— Held,  on  «he  facts,  that  there 
was  negligence  on  the  part  of  the  bankers  dis- 
entitling them  to  the  protection  of  sec.  82  of 
the  Bills  of  Exchange  Act,  1882.— Hannan's 
Lake  View  Centbal  (Limited)  v.  Abm- 
STBONO  AND  Co.  [Kennedy,  J.] 236 

Cheque,  what  is — *'  Unconditional  order  for  pay- 
ment of  money  ''— BUIsof  Bxehanga  Act,  1882, 
sec.  82— Revenue  Act,  1883,  sec.  17— Negli- 
gence].— ^Decision  of  Kennedy,  J.  (15  The 
Times  L.R.,  226),  affirmed.— J.  Bavins,  Jun., 
AND  Sims  r.  London  and  South- Westebn 
BANKfC.A.]      61 

Promissory  note— Fraud — ^Holder  in  due  course — 
Overdue  note— Bills  of  Exchange  Act,  1882,  sees. 
29  and  61].— Deeision  of  Lord  Russell  of  Kil- 
lowen,  C.J.  (15  The  Times  L.R.,  264),  re- 
versed.—Nash   v.  de  Fbevuxe  [C.A.I  ...  268 

Promissory  note— Joint  note — Surety— Notice  to 
creditor- Subsequent  advances — Indenmity  to 
surety.— Leicestebshibe  Banking  Company 
(Limited)  v.  Hawkins  [Mathew,  J.] 317 

BILL  OF  SALE— Bills  of  Sale  Act,  1878,  sees.  8 
and  10 — Consideration— Defeasance. — Reed  v. 

Fbanks  [Darling,  J.]         347 

Validity— Form  in  schedule  of  Act — Stipulated  time 
for  payment].^A  bill  of  sale  stipulated  that  the 
principal  sum  secured  should  be  repaid  **on  or 
before  1st  Nov.,  1899."  Held,  that  it  was  sub- 
stantially in  accordance  with  the  statutory  form 
and  was  valid.  Decision  of  North,  J.  (ante, 
p.  39),  reversed.- De  Bbaam  v.  Fobd  [C.A.]...    69 

Validity — Name  of  grantor— Real  and  assumed 
names.  —  Stokes  v.  Sfenceb  (Havdon  and 
Anotheb,  Claimants)  [Div.  Ct.]         446 

BREAD — ^Weighing  bread— Selling  bread  otherwise 
than  by  weight— Selling  twopenny  loaf— 
3  Geo.  IV.,  c.  cvi.,  see.  4.— London  County 
Council  v.  Read  [Div.  Ct.]         14 

BUILDING  CONTRACT— Architect— Certificate  as 
to  work  done— Liability].— Where  a  building 
contract  provided  that  the  price  was  to  be  paid 
on  the  architect's  certificates  from  time  to  time, 
and  that  his  final  certificate  waa  to  be  conclu- 
sive evidence  that  the  builders  were  entitled  to 
receive  payment ;  held,  that  an  action  would 
not  lie  against  the  architect  for  negligence  in 
issuing  such  certificate.— Restell  v.  Nte 
[Mathew,  J.]     164 
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Architect— Certificate  as  to  work  done— Negli- 
gence—Liability].— Chahbebs  v.  Goldthobpb 

[Div.  Ct.l         180 

Quantity  surveyor— Charges— Liability  of  builder. 

— Hellob  v.  Bbitton  [Bigham,  J.]      465 

CHARITY— Charitable  bequest— Validity— Beqoert 
for  pensioning  off  clerks.— In  be  Gosling 
—Gosling  v.  Smith  [Byrne,  J.] 152 

CHARTER-PARTY— Liability  of  shipowner— Ex- 
ceptions —  Construction  of  charter-party. — 
Vall^e  v.  Bucknall  Nephews  [Mathew,  J.] ...  362 

COMPANY- Articles  of  association— Alteration- 
Lien  on  shares].— Held  (Vaughan  Williams, 
L.J.,  dissenting),  that  a  company  can  alter 
its  articles  so  as  to  extend  the  lien  whidi 
it  previously  had  over  unpaid  shares  for  debts 
due  to  it  from  its  members  to  fully  paid-np 
shares  issued  to  the  vendor  before  the  date  of 
the  alteration.— Allen  y.  The  Gold  Reefs  or 

West  Afbica  (Limited)    [C.A.]  213 

Debentures— Tk'ansferee  of  debentures— Debt  due 
to  company  from  transferor— Conditions  of  de- 
bentures.- In  be  Goy  and  Co.  (Limited)— 
Fabmeb  t.  Got  and  Co.  (Limited)  [Stir- 
ling, J.] 310 

Directors— Breach  of  duty — Liability  to  pay 
for  shares].- Directors  of  a  company  who  so 
use  their  powers  as  to  obtain  benefits  for 
themselves  at  the  expense  of  the  shareholders, 
without  informing  them  of  the  fact,  cannot  retain 
such  benefits,  and  must  account  for  them  to  the 
company.  —  Alexandeb  v.  The  Automatic 
Telephone  Company  (Limited)  [C.A.]  ...  339 
Directors— Remuneration].— Held,  that  the  articles 
of  association  did  not  entitle  a  person,who  ceased 
to  be  a  director  before  his  fee  for  the  year  became 
payable,  to  recover  a  proportionate  part  of  snch 

fee.— INMAN  V.  ACKBOYD  AND  BeST  (LIMITED) 

[Bruce,  J.]  379 

Memorandum  of  association— Enlargement  of]. — 
Semble,  the  Court  will  sanction  resolutions 
for  the  enlargement  of  the  objects  of  a 
company  under  the  Companies  (Memorandum 
of  Association)  Act,  1890,  only  where  there  is 
no  opposition  to  the  petition. — In  be  The 
Bbbnicia     Steamship     (Limited)      [Coaens- 

Hardy,  J.J         163 

Promoters — Undisclosed  profit — Liability — Mis- 
feasance summons]. — Decirion  of  the  Court  of 
Appeal  (14    The  Times  h.n.,    451)   affirmed.— 

Gluckstein  v.  Babnes  [H.L.] 321 

Prospectus Directors  —  Untrue  statements- 
Waiver  clause — Particularity— Companies  Aet, 
1867,  sec.  38— Directors*  Liability  Act,  1890 
(53  and  54  Vict.,  e.  64),  sec.  3,  subs.  I]. 
— A  misleading  statement  in  a  prospectus  may 
be  untrue  within  the  meaning  of  sec.  3,  subs. 
1,  of  the  Directors'  Liability  Act,  1S90.  To 
ascertain  whether  a  statement  is,  or  is  not, 
untrue  withm  the  meaning  of  that  seetion  it  is 
important  to  consider— not  the  meaning  of  those 
who  issued  the  prospeetns,  but  the  meaning  it 
conveys  to  those  who  read  it.  A  waiver  clause 
in  a  prospectus  must  give  sach  notice  as  brings 
home  to  the  mind  of  a  reasonably  intelligent 
and  earefnl  reader  such  knowledge  as  fairly  and 
in  a  business  sense  amounts  to  notice  of  the 
contract.  Therefore  a  waiver  clause— which  said 
that  '*  thsre  may  be  other  agreements  as  to  the 
formation  of  the  company,  the  subscription  to 
the  capital,  or  otherwise,  to  none  of  whichj^ 
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eompaoy  is  a  party,  and  which  may  techiiieally 
fall  within  sec.  38  of  the  Companies  Act,  1867, 
suhscribers  will  be  held  to  hare  had  notice  of  all 
these  contracts,  and  to  hare  waived  all  right  to 
be  supplied  with  particnlars  *'  thereof —was  held 
inaoffieient  to  prevent  the  liability  under  sec.  38 
of  the  Companies  Act,  1867,  from  attaching  in 
respect  of  a  contract  under  which  the  promoter 
obtained  considerable  benefits. —Q  been  wood  v. 
The  Leather  Shod  Wheel  Company  [C.A.]  117 

Bedoction  of  capital— Confirmation  by  Court- 
Principles  applicable]. — ^The  Court  refused  to 
sanction  a  reduction  of  capital,  the  evi- 
dence not  satisfying  it  that  the  value  of  the 
company's  assets  had  decreased  as  alleged.  In 
ascertaining  what  are  the  assets  of  the  com- 
pany for  this  purpose,  the  reserve  fund,  the 
amount  standing  to  profit  and  loss  accoant,  and 
the  goodwill  must  be  taken  into  account. — iN 
BE  The  Babbow  Hematite  Steel  Company 
(Limited)  [Cozens- Hardy,  J.]      569 

Shares— Certificate— Neglect  of  Company  to  issue 
share-certificates  within  a  reasonable  time. — 
Bubdbtt  v.  Standabd  Explobation  Company 
(Limited)  [Coiens-Hardy,  J.]      112 

Shares — Liability  for— Fully-paid  shares  issued  to 
vendor— Signatory  to  memorandum  of  associa- 
tion— Companies  Act,  1867,  sec.  25— Companies 
Act,  1898,  sec.  1].—*'  In  re  F.  W.  Jarvisand 
Co.  "  ([1899]  1  Ch.,  193)  approved  and 
followed.— In  be  Abchibald  D.  Dawney 
(Limited)  [Kekewich,  J.J 474 

Shares— Transfer  of  shares— Estoppel— Certificated 
transfers.— Cay  AS  AG  H  v.  Qeoboe  White- 
CHI7B0H  (Limited)  [C.A.] 308 

Shares— Transfer  of  shares — Estoppel— Share  cer- 
tificates.— UixoN  V.  Kennaway  and  Co. 
(Limited)  [Farwell,  J.]       329 

Winding  up — Compulsory  order— Petition  for  com- 
pulsory winding  up  after  resolution  for  voluntary 
winding  up. —  In  be  The  Haycbapt  Gold 
Rhdijotiok  and  Mining  Company  (Limited) 
[Cozens-Hardy,  J.]      350 

Winding  up — Contributories — Application  to  re« 
move  name — Offer  withdrawn  before  acceptance. 
—In  be  Metbopolitan  Fibe  Insubance  Com- 
pany (Limited)    [Cozeus-Hardy,  J.]    613 

Winding   up Contributories Repudiation  of 

contract  to  take  shares— Misrepresentation] . 
— On  a  summons  for  judgment  under  O. 
XIV.  by  a  company  against  a  shareholder  for 
calls  the  latter  filed  an  affidavit  that  he  intended 
to  counter-claim  for  rescission  of  the  contract,  on 
the  ground  of  misrepresentation,  and  obtained 
leave  to  defend.  Before  the  counter-claim  was 
delivered  the  company  was  ordered  to  be  wound 
up.  Held,  that  the  shareholder  had  **  taken 
prooeedings  "  in  time.— In  be  Genebal  Rail- 
way Syndicate— Whit eley '8  Casie  [C.A.]  ...  176 

Winding  up — Directors — Misfeasance  summons — 
Discretion  of  the  Court  as  to  repayment  of 
moneys- Companies  (Winding-up)  Act,  1890, 
sec.  10.— In  be  Sunlight  Incandescent 
Gas  Lamp  Company  (Limited)  [Wright,  J.] ...  586 

Winding  up— Directors— Misfeasance— Pajinent 
of  dividend  out  of  capital). —Directors  who 
had  been  compelled  to  pay  the  liquidator 
capital  improperly,  but  with  the  assent  of 
the  shareholders,  distributed  as  dividends 
held    entitled   to  recover  such  dividends   from 
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the   shareholders.    Deeision  of   the   Divisional 
Court    (15    The    Tmes  L.R.,    180)  affirmed.— 

MOXHAM  AND  OTHBBd  Y.  GbANT  [C.A.]         ...     34 

Winding  up — Examination  of  promoters — ^Time 
within  which  application  must  be  made  to  dis- 
charge order  for  examination— Delay]. — Decision 
of  Wright,  J.  (ante,  p.  8),  affirmed.— In  be 
The  National  Stobe» (Limited)  [C.A.]       ...   50 

Winding  up— Extraordinary  resolution  to  wind 
up  voluntarily— Requisite  majority— Companies 
Act,  1862,  see.  51].— The  declaration  of 
the  chairman  at  a  general  meeting  of 
the  company  that  a  resolution  to  voluntarily 
wind  up  was  passed  by  the  requisite  majority 
cannot  be  impeached  as  founded  on  a  mistake. 
—In  be  Hadleigh  Castle  Gold  Mines 
(Limited)  [Cozena-Hardy,  J.]       468 

Winding  up— Jurisdiction — Company  with  no 
oapital  paid  up  or  credited  as  paid  up— Juris- 
diction of  High  Court  to  wind  up. — In  be 
The  Nobth  op  England  Ibon  Steamship 
Insubance  Association  fCozens-Hardy,  J.]  ...  172 

Winding  up — Jurisdiction  of  the  Court— Power 
to  order  production  of  documents — Discretion — 
Companies  Act,  1862,  sec.  115].— Decision  of 
Wright.  J.  {ante,  p.  93),  affirmed.— In  BE 
Joseph  Habgbeaves  (Limited)  [C.A.]         ...  155 

Winding  up — Liquidator— Appointment,  validity 
of— Notice  convening  meeting.— In  be  The 
Tbench  Ttbeless  Tybb  Company  (Limited) 
— Bethell  v.  the   Same  Company  fCA.]...  -<»r 

Winding  up- Liquidatoi>-Compantes  (Winding-up) 
Act,  1890,  sees.  4  and  6].— On  a  compulsory 
winding-up  order  being  made,  the  Offioial  Re- 
ceiver becomes  ipso  facto  the  provisional  liqui- 
dator, and  no  other  person  can  be  appointed 
by  the  Court.— In  be  John  Reid  and  Sons 
(Limited)  [Div.  Ct.]         444 

Winding  up — Preferential  payments — Salary  of 
**  clerk  or  servant  ''—Salary  of  managing 
director.— In  ;  BE  The  Newspapeb  Pbopbib- 
TABY  Syndicate  (Limited)— Hopkinson  v. 
The  Niwspapeb  Pbopbietaby  Syndicate 
(Limited)  [Cozens- Hardy,  J.]      432 

Winding  up— Reconstruction— Sale  of  assets  to 
new  company — Reservation  of  right  to  take 
misfeasance  proceedings].— Upon  a  recon- 
struction scheme  under  which  the  assets  of  the 
old  company  were  transferred  to  a  new  com- 
pany and  the  shareholders  of  the  old  company 
were  entitled  to  take  shares,  partly  paid-up,  in 
the  new  company,  the  order  sanctioning  the 
scheme  reserved  the  right  of  the  liquidator  of 
the  old  company  to  take  misfeasance  proceed- 
ings under  sec.  10  of  the  Companies  (Winding- 
up)  Act,  1890,  against  the  oiiicers  of  the  old 
company  and  others,  and  the  proceeds  of  any 
such  proceedings  were  to  be  held  by  the  liqui- 
dator for  the  benefit  of  the  shareholders  of  the 
old  company.  Misfessance  proceedings  were 
taken  and  a  large  sum  was  recovered.  Held,  that 
this  sum  belonged  to  the  shareholders  of  the 
old  oompHuy,  whether  they  came  in  under  the 
scheme  or  not.— In  be  Olympia  (Limited) 
[Wright.  J.]      564 

Winding  up— Sale  of  company *s  undertaking — 
Dissentient  shareholder — Purchase  of  interest 
—Companies  Act,  1862,  sec.  161].— In  the 
event  of  a  proposed  sale  of  a  company's 
undertaking  in  a  voluntary  liquidation  a  dis- 
sentient shareholder  cannot  be  deprived  by^hs 
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articles  of  association  of  the  rights  conferred  by 
sec.  161  of  the  Comiianies  Act,  1862.— Patne 
T.  The  Cork  CIompany  (Limited)  [Stirlinii;,  J.]  135 

Winding  up — Barplos  assets — Distribution  by  di- 
rection of  the  Court — Principle  of  distribution 
—Shares  not  fully  paid  np.— In  be  The  Welsh 

WmSKT      DlSTILLB&T      COMFANY      (LIMITED) 

[Cosens-Hardy,  J.]      246 

Winding  up— Trust  fund— Balance  unclaimed  by 
bondholders].— The  balance  of  a  fund  set  apart 
for  the  payment  of  bondholders  in  a  com- 
pany in  liquidation,  the  bonds  not  becoming 
payable  until  1950 »  not  having  been  claimed  for 
over  10  years  in  answer  to  advertissments,  the 
Court  refused  to  make  bji  order  that  the  un- 
claimed balance  should  be  handed  over  to  the 
liquidator  on  behalf  ef  the  shareholders.— Bl kins 
Y.  The  Capital  Guabantee  Society    rC.A.l  428 

CONFLICT  OP  LAWS— Company— Receiver  for 
debenture-holders— Creditor  attaching  foreign 
debt  due  to  company — French  law. — In  be 
Haudslay,    Sons,     and     Field   (Limited) 

[Cossens-Hardy,  J.] 228 

Contract — Covenant  in  restraint  of  trade — 
Brewery  in  South  Africa]. — Held,  that  the 
contract  was  governed  by  the  law  of  the  South 
African  Republic.  Decision  of  Kekewich,  J. 
(15  TJi>e  Tiines  L.R.,  442),  aiBrmed.— The 
South  Afbican  Bbbwebies  (Limited)  v. 
Kino    [C.A.] 172 

•CONTEMPT  OF  COURT— Newspaper  article— 
**  Scandalizing  "  the  Court— Scurrilous  abuse 
of  a  Judge  at  Assizes.— The  Queen  y.  6b ay 
[Div.  Ct.]  305 

•CONTRACT  —Agreement  —  Construction  —  Accept- 
ance of  tender— Stew ABDS  and  Co.  (Limited) 
V.  The  Queen  [Day,  J.] 153 

Agreement — Construction — Land  agents — Finding 
a  purchaser— Commission. — ^Beal  and  Mybtle 
V.  Cabteb   [Phillimore,  J.]  240 

Agreement — Constrootion — Promise  to  pay  on 
**  flotation  "  of  company— Flotation,  what 
is]. — Decision  of  Lord  Russell  of  Killowen, 
C.J.   (15    T?ie    Times   L.R.,    71),    affirmed.— 

OlFFOBD      AND     ANOTHEB    V.     WILLOUUHBY'S 

Mashonaland  Expedition  Company 
(Limited),  the  Mashonaland  Development 
Company  (Willouohby's)  (Limited),  and 
Willoughby's        Consolidated       Company 

(Limited)  [C.A.]      24 

Agreement— Construction — Promise  to  pay  on 
**  flotation '*  of  company— Flotation,  what  is.— 

THE  TOBVA  BXPLOBING    SYNDICATE  (LIMITED) 

V.  Kelly  [P.O.]        495 

Consideration— Detriment.— ASH  WELL  and  Nesbit 

(Limited)  and  Anotheb  v.  Stanton  [Div.  Ct.]  399 
Hiring— Warranty — Damages— Remoteness] . — De- 
cision of  Wright,  J.  (15  The  Times  L.R.,  33), 
affirmed,— VoG AN  and  Co.  v.  Oulton    [C.A.]    37 

Hiring— Warranty  as  to  fitness— Charter-party- 
Personal  injuries  through  defective  condi- 
tion of  vessel].— The  charterer,  having  been 
compelled  in  an  action  to  pay  damages  to  a 
stevedore  for  personal  injuries  sustained  by 
reason  of  the  defective  condition  of  the  vessel, 
held  entitled  to  recover  suoh  damages  and  all 
«osts  incurred  from  the  persons  from  whom  he 
chartered. — Scott  v.  Foley,  Aikman,  and 
Co.  [Bigham,  J.]        55 

Illegality Bail    in  criminal   case Indemnity 
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to  surety— Deposit  of  shares].— An  indemnity 
given  to  his  bail,  whether  .by  the  prisoner 
or  by  some  third  person,  is  illegal.— The 
Consolidated  Explobation  and  Finance 
Company  (Limited)  v.  Musobave  [North,  J.]    13 

Mistake— Contract  in  writing— Mistake  of  one 
party  as  to  price— Rectification  refused. — 
Swing  and  Lawson  y.  Hanbuby  and  Co. 
[Mathew,  J.] 140 

Offer  and  acceptance — Estimate— Construetion — 
Custom  of  trade]. — An  offer  is  no  less  binding 
because  in  the  form  of  an  estimate,  and  headed 
•  •  Estimate . ' '— Cbosh A w  v .  Pbitch  abd  and 
Ren  WICK  [Bigham,  J.]       45 

Offer  and  acoeptance— Horse  sent  on  approval— 
Failure  to  return.]- Held,  concluded  contract.— 
Mabbh  v.  Hughes-Hallett  [Bruce,  J.]        ...  376 

Offer  and  acceptance— Negotiations  for  sale — 
Statute  of  Frauds].— Held,  no  concluded  con- 
tract.—Bowen  V.  Due  D'Obl^ans  [C.A.]    ...  226 

Offer  and  acoeptance— Parol  contract— Offer  of  a 
reward — Dispute  as  to  words  osed — Question  for 
jury]. — Decision  of  the  Court  of  Appeal  (15  The 
Times  L.R.,  79)  affirmed.— Maskelyne  v. 
Stolleby  and  Anotheb  [H.L.] 97 

Rescission Misrepresentation  —  Indemnity]. — 

In  an  action  for  rescission  of  a  lease  on 
the  ground  of  misrepresentation  a  plaintiff  is 
only  entitled  to  an  indemnity  as  to  what  was 
expended  under  the  actual  terms  of  the  lease. — 
Whittington  v.  Seale-Hayne  [Farwell,  J.]  181 
COPYRIGHT— Drawings  and  designs— Infringe- 
ment— Unassignable  licence — Registration  of 
copyright  after  grant  of  licence.— Mabshall 
AND  Co.  v.  Bull  and  Petty  [Byrne,  J.]       ...  501 

Musical  composition— Song— Rolls  of  perforated 
paper  used  for  producing  musical  sounds]. — 
Held,  no  infringement.— Boos ey  v.  Whight 
[C.A.]      82 

Newspaper-- — Repoila    of     public     sxieeches 

•*  Author  "—Copyright  Act,  1842  (5  and  6 
Vict.,  c.  45),  sees.  2,  3,  18].— The  copyright 
of  verbatim  shorthand  reports  of  speeches 
can  exist  in  the  reporter  as  the  **  author  " 
thereof  and  by  assignment  in  the  proprietor  of 
the  newspaper  in  which  such  reports  appear. 
Decision  of  the  Court  of  Appeal  {ante,  p.  27) 
reversed.— Walt EB  v.  Lane  [H.L.]    551 

COVENANT— Construction— *•  House,"  meaning 
of]. — Building  a  block  of  flats  on  a  plot  of 
land  held  not  to  contravene  a  covenant  not  to 
build  more  than  one  house  upon  it. — Kimbsb 
V.  Admans    [C.A.]    207 

CRIMINAL  LAW— Evidence— AdmisslbiUty— False 
pretences]. 'On  a  trial  for  obtaining  money  by 
false  pretences  evidence  as  to  other  similar 
transactions  on  the  part  of  the  prisoner  tending 
to  show  a  course  of  conduct  is  not  rendered 
inadmissible  by  reason  of  the  fact  that  he  has 
been  tried  and  acquitted  in  respect  of  suoh  other 
transactions.— The  Queen  v.  Ollis  [Div.  Ct.]  477 

Extradition — Germany — Ubtainmg  goods  by  false 
pretences— Variation  between  German  and 
English  law].— Extradition  should  be  ordered  if 
the  depositions  show  facts  which  would  support 
any  offence  in  our  law  which  is  extraditable. — 
The  Queen  v.  the  Goyebnob  of  Heb 
Majesty's  Fbisox  at  Hollowat  [Div.  Ct.].,.  247 

False      pretences Remoteness Conviction — 

Validity.— The  QrEEK    v.    Blttos  [Div.  Ct.]  525 
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Larceny  Act,  1868  (31  and  32  Vict.,  c.  116), 
8«c.  1— Beneficial  owners— Committee  of  friendly 
societies.— RxQ.    v.  Neat  [Div.  Ct.J    109 

Practice — Costs— Prosecution  for  illegal  practioes 
at  a  mmiieipal  election — Municipal  Eleetions 
(Corrupt  and  Illegal  Practices)  Act,  1884].— 
Private  prosecutor  ordered  to  pay  defendant's 
costs  of  an  unsucoessf ul  prosecution  for  illegal 
practioes  at  a  municipal  election. — Reoixa  v. 
Edmund  Law  [Buoknill,  J.]       *199 

Practice— Evidence— Criminal  Evidence  Act,  1898, 
sec.  1  (J) — Asking  person  charged  as  to  previous 
conviction]. — Conviction  quashed. — Chabkock 
V.  Mebchant  [Div.  Ct.] 139 

Receiving  stolen  goods— Husband  and  wife— Sepa- 
rate receiving  by  wife— Joint  indictment— Con- 
viction, validity  of .— RCGINA  v.  Maby  Baixes 
AND  OTHEliS  [Div.  Ct.]        418 

Receiving  stolen  goods].— Held,  that  a  person  who 
received  goods,  stolen  by  a  wife  from  her  hus- 
band, knowing  them  to  have  been  8tolen,canaot 
be  indicted  under  the  Larceny  Act,  1861,  as  a 
receiver    of     stolen     goods. — The   Queen   v. 

Stbeeteb  [Div.Ct.]         626 

CROWN — Prerogative— Right  to  remove  action 
from  County  Court  to  Q.B.D.  even  after  judg- 
ment,—Attobney-Genebal  V.  LoBD  Stanley 
OP  Aldebley  [C.A.] 99 

DAMAGES — Remoteness — General  loss  of  business. 
—Watson  v.  Gbay  and  Othebs  [Kennedy,  J.]  308 

DBFAMATION—Libel— Newspaper  report  of  a 
meeting  of  shareholders— Law  of  Libel  Amend- 
ment Act,  1888  (51  and  52  Vict.,  o.  64),  sec.  4 
—Matters  *  *  not  of  public  concern.  **— Pons fobd 
V.  THE  *♦  Financial  Times  "  (Limited)  and 
Habt  [Mathew,  J.]     248 

Libel  —  Publication  —  Liability  for  —  Circulating 
library.  —  ViZEraLLY  v,  Mudie's  Select 
LiBBABY  (Limited)  [C.A.]... 352 

DIVORCE — Desertion,  what  amounts  to^Reason- 
able  excuse — Matrimonial  Causes  Act,  1857, 
sec.  27]. — The  refusal  of  a  wife  without  cause 
to  grant  her  husband  conjugal  rights  constitutes 
a  *'  reasonable  excuse  "  within  the  meaning  of 
sec.  27  of  the  Divorce  Act,  1857,  fox  his  re- 
fusing to   live   with   her.— Syngb   v.    Synge, 

[Jeune,  P.]        388 

Judicial  separation]. — A  wife  seeking  a  divorce  on 
the  ground  of  adultery  and  desertion,  failed  to 
prove  the  desertion  and  was  herself  held  to  have 
deserted  her  husband  ;  held,  notwithstanding, 
that  she  was  entitled  to  a  judicial  separation. — 

Syngb  v.  Synge  [Jeune,  P.]        402 

Nullity— Variation  of  Settlements— Matrimonial 
Causes  Act,  1859  and  1878].— The  Court  has 
jurisdiction  to  vary  settlements  in  the  case  of  a 
decree  of  nullity  of  marriage  on  the  ground  of 
impotence,  but  held  in  this  case  that  there  was 
by  the  terms  of  the  settlement  no  property  which 
the  Court  coul^  deal  with  for  the  benefit  of  the 
petitioner.— Wabd,  othebwise  Dobmeb,  v. 
Wabd  [Gorell  Barnes,  J.J 220 

DOMICIL— Married  woman— Frenchman  residing 
in  England— ulni7)iu5  rcwr^eTwii— Will— Revoca- 
tion by  marriage — French  law. — In  the  Goods 
OF  Cathebine  Euphbasie  Mabtin,  otheb- 
wise   GUILLARD— Lous T ALAN    V.    LOUSTALAN 

[C.A.]      354 

DOJSfATIO  MORTIS  CAUSA— Dtpo^i  note- 
Validity  of  gift].— Held,    in   the  circumstances 


DONATIO  MORTIS  CAUSA]                               PAGE 
of  the  case,    that   there    was   no  valid  donatio 
mortis  cauira.— In  be    Dash,  deceased- Thb 
SoLiciTOB  TO  THE  Tbeabcby  V.  LEWIS  [Stir- 
ling, J.] 559 

ECCLESIASTICAL  LAW— Faculty— Disused  con- 
secrated burial-ground — Public  highway]. — 
Held,  that  the  Court  had  jurisdiction  to  grant  a 
faculty  to  permit  a  portion  of  a  disused  conse- 
crated burial-ground  to  be  thrown  into  the  ad- 
joining public  highway.— Ex  pabte  thbRegtob 

AND    CHI7BCHWABDEKS    AND   COBPOBATION   OF 

BiDEFOBD  [Sir  Arthur  Charles]      640 

ELECTION  LAW— Registration— Local  Government 
— ^Parochial  electors— Revising  barrister— Looal 
Government  Act,  1894].— It  is  the  duty  of  a 
revising  barrister  to  revise  the  ownership  and 
oocupation  lists  of  parochial  electors  and  the 
ownership  claims  for  registration  as  parochial 
electors.— The  Queen  v.  W.  H.  Nash,  Esq., 
Revising     Babbisteb— Ex    pabte    Gobdon 

[Div.  Ct.]         17 

EXECUTOR— Envelopes  containing  "bank  notes 
addressed  to  different  persons.- In  be  FENNmos 
—Bailey  v.  Be  a  yen  [Cozens-Hardy,  J.]         ...  427 

FISHERY— Salmon  Fishery  Act,  1878,  sec.  22].— 
Taking  fish  which  are  in  a  dying  condition, 
otherwise  than  with  a  properly  licensed  instru- 
ment, is  an  offence  within  the  Salmon  Fishery 
Act,  1873,  sec.^  22.— Stead  v.  Tillotson  and 

Anothbb  [Div.*  Ct.J 170 

Salmon  fishing— Fixed  engine—*  *  Toot-and-haul  * ' 
nets— *•  Hang  nets  "]•— The  use  of  **  toot-and- 
haul  "  nets  and  hang  nets  for  catching  salmon 
on  the  river  Tay  held  illegal.— Wedde^bubn 
AND  Othebs  v.  The  Duke  of  Atholl  and 
Othebs.- The  Dueie  of  Atholl  and  Othebs 
V.  The  Glovbb  Incobpobation  of  Pebth  and 
Othebs  [H.L.]  413 

FIXTURES— Movable  chattels  —  Annexation  to 
freehold — Mortgagor  and  mortgagee.— Monti 
Y.  Babnss   [Bigham,  J.]     206 

FOREIGN  JUDGMENT— Judgment  in  rem—Rea 
Judicata-^Tort  committed  abroad— Authority 
and  jurisdiction  of  foreign  Court— Judgment 
not  affecting  status  of  goods— Notice  of  pro- 
ceedings in  foreign  Court— Act  of  State. — 
Fbacis,  Times,  and  Company  v.  Ca^ b  [C.A.]  405 

FRAUDS,  STATUTE  OF— Memorandum  in  writing- 
Sufficiency  of — Reference  to  another  document], 
—Decision  of  Darling,  J.  (15  The  Times  L.R., 
426),  reversed.— Waltbbs  v.  Le  Blanc  [C.A.]S66 
Partnership,  alleged  contract  of— Part  perform* 
anoe.— Isaacs  v.  Evans  [Farwell,  J.]    113 

FRIENDLY  SOCIETY— Friendly  Societies  Act, 
1896,  sec.  80— Jurisdiction  of  Chief  Registrar. 
—The  Queen  v.  The  Chief  Registbab  of 
Fbisndlt  Societies— Ex  pabte  Evans  [C.A.]  346 

GAMING— Betting — Commission  agent — ^Action  for 
money  had  and  received]. — Action  dismissed, 
on  the  ground  that  there  was  no  evidence  that 
defendant  had  made  the  bets  for  plaintiff  or  had 
received  any  money  in  respect  of  them. — 
Pbitchabd  v.  Doughton,  Lovyck,  and  Co. 

[C.A.]      377 

Betting— Gaming  Act,  1892— Partnership  agree- 
ment to  back  horses.— Saffeby  v.  Maybb 
[Darling,  J.]      169 

Stakeholder — Right  to  recover  deposit — Gaming 
Act,  1892].— Money  deposited  with  a  stake- 
holder  to     abide     the    event     of    a    boxing 
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match,  is  not  moDey  *'  paid"  under  or  in  respect 
of  a  wagering  contract  within  the  meaning  of  the 
Gaming  Act,  1892,  and  can  be  recovered  from 
the  stakeholder  if  demanded  before  payment 
over  to  the  winner. — **  O' Sullivan  v.  Thomas  " 
([1896]  1  Q.B.,  698)  approved  and  followed.— 
B^TBGB  V.  Ashley  and  Smith  (Limited)  [C.A.J  263 

GAS  COMPANY— Gas  Works  Clauses  Act,  1847, 
sec.  20] . — A  gas  company's  common  law  remedy 
by  action  for  damages  for  injury  to  their 
property  is  not  ousted  by  the  summary  remedy 
provided  by  sec.  20  of  the  Gas  Works  Clauses 
Act,  1847.— Crystal  Palace  Gas  Company 
V.  IDMS  AND  Co.  [Div.  Ct.]        180 

HAUICER — Licence — Exemptions — Haw  kers  Act, 
1888,  sec.  3  (3)— Markets  and  Fairs  Clauses 
Act,  1847,  sec.  IS.— Llandudno  Urban  Dis- 
TEiCT  Council  v.  Hughes  [Dir.  Ct.] 171 

HIGH^VAY— Extraordinary  traffic—**  Person  by  or 
in  consequence  of  whose  order  **  the  traffic  has 
been  conducted — Highways  and  Locomotives 
Act,  1878  (41  and  42  Vict.,  c.  77),  s.  23— 
Locomotives  Act,  1898  (61  and  62  Vict.,  c.  29), 
s.  12]. — The  defendants  entered  into  contracts 
with  two  contractors  for  the  erection  of  a  tem- 
porary hospital,  and  for  the  alteration  of  cer- 
tain existing  buildings.  The  work  involved  the 
carriage  of  exceptionally  heavy  traffic  along 
some  of  the  roads  in  the  plaintiffs'  district. 
Held,  that  the  traffic  had  been  conducted  along 
the  roads  in  consequence  of  the  defendants' 
orders  within  s.  12  of  the  Locomotives  Aet, 
1898,  and  that  the  defendants  were  liable  for 
the  expense  of  the  repairs  to  the  roads  caused 
thereby.  The  fact  that  the  contracts  were  made 
before  the  coming  into  operation  of  the  Loco- 
motives Act,  1898,  is  immaterial,  provided  the 
damage  to  the  roads  is  done  after.  **  Kent 
County  Council  v.  Lord  Gerard  *'  ([1897]  A.C. 
633)  distinguished.— Epsom  Urban  District 
Council  v.  Lon*don  County  Council  [Bigham, 
J.] 571 

Nuisance — Unreasonable  user  of  highway — Business 
premises — Obstructing  road  and  footway  with 
vans — Interference  with  public  rights. — The 
Attorney -General  v.  The  Brighton  and 
Hove  Co-operative  Supply  Association 
(Limited)  [C.A.]        144 

Rate  —  Exemption  —  Liability  to  repair  ratione 
ftfwwra— High  way  Act,  1835  (5  and  6  Will.  IV., 
c.  50),  s.  33— Highway  Act,  1862  (25  and  26 
Vict.,  c.  61),  s.  35].— Pei-sons  liable  to  repair  a 
highway  ratione  ten  arcs ^  who  have  paid  a  capital 
sum,  even  though  of  nominal  amount,  under  s.  35 
of  the  Highway  Act,  1862,  in  full  discharge  of 
such  liability,  are  not  liable  to  highway  rates. 
Decision  of  the  Court  of  Appeal  (15  The  Times 
L.R.,  346)  affirmed.— Overseers  of  Dalton 
AND  Others  v.  North-Eastern  Railway 
Company  [H.L.]        419 

Repair — Liability  ratiouc  tcnui'ce — Occupier- 
Local  Government  Act,  1804,  sec.25,  subs.  2. — 
Daventry  District  Council  v.  Parker 
[C.A.]     6 

Roadside  waste — Dedication — Presumption — Evi- 
dence of  user  and  acts  of  ownership.- Neeld 
V.    Hendon  Urban  District  Council   [C.A.]    50 

Trespass— Unreasonable  u.ser  of  highway]. — The 
user  of  a  highway  by  touts  for  the  pur^wse 
of  watching  the  trials  of  race -horses  on 
adjoining  doT\^ls  held  to  be  an  unreasonable  user. 
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and  such  as  to  render  them  liable  in  an  action  of 
trespass  to  the  owner  of  the  soil.- Hickman  v. 
Malsey— Hickman  v.  Matthews  fC.A.]       ...  274 

HUSBAND  AND  WIFE— Dissolution  of  marriage 
— Wife  using  husband's  name]. — The  Coun- 
tess Cowley,  having  divorced  her  husband  on 
the  ground  of  his  adultery  and  desertion, 
married  again,  but  continued  to  use  the  style 
or  title  of  Countess  Cowley.  Held,  that  the 
Court  could  not  restrain  her  from  so  doing. 
Decision  of  Gorell  Barnes,  J.  {ante,  p.  186  ; 
[1900]  P.,  118),  reversed.— Cowliy  v. 
Cowley  [C.A.]  663- 

Marriage — Validity]. — A  marriage  between  two 
Jewish  British  subjects,  an  ancle  and  a  niece, 
contracted  at  Wiesbaden,  where  it  would  have 
been  legal,  held  to  be  invalid  by  the  law  of 
England.— In  be  Db  Wilton— Db  Wilton  v. 
MONTEFIOBE  [Stirling,  J.] 507 

Married  women's  property — Settlement  by  infant 

— Subsequent     repudiation. Buckland      v. 

BucKLAND    [Buckley,  J.] 487 

Wife's  torts  —  Husband's  liability  —  Married 
Women's  Property  Act,  1882]. — Decision  of 
Byrne,  J.  {ante,  p.  68),  affirmed.- Earlx  v. 
KlNGSCOTE  [C.A.]         611 

INFANT— Custody  —  Religious  education— Change 
of  religion  by  mother  after  the  father's  death. 

—In  re  Colb  (Infants)  [Byrne,  J.]     500- 

Settlement — Repudiation — Reasonable  time— Hus- 
band a  domiciled  Austrian]. — Decision  of 
Cozens'Hardy,  J.  (15  The  Times  L.R.,  416), 
reversed.— ViDiTZ  v.O'Haoan    [C.A.]  ...  357 

INSURANCE  —  Fire  policy  —  Warranty— Breach- 
Material  misdescription.— Bancroft  v.  Heath 

[Mathew,  J.]     138 

Guarantee  of  solvency — Disclosure  of  material 
facts].— Decision  of  the  Court  of  Appeal  (15 
The  Times  L.R.,  297),  ordering  anew  trial, 
reversed.- Seaton  v.  Burnand  [H.L.] 232 

Marine— Collision  clause— Construction— Cost  of 
disx^rsing  wreck]. — Decision  of  Mathew,  J.  (15 
The  Times  L.H. y  50Q),  reversed.— BUROKR  v. 
Indemnity  Mutual  Marine  Assurance  Com- 
pany (Limited)  [C. A.]        456- 

Marine — Freight — **  Warranted  free  from  any  claim 
consequent  on  loss  of  time  ' ' — Delay  in  re- 
pairing refrigerating  machinery. — Turnbull, 
Martin,  and  Co.  v.  Hull  Underwriters' 
Association  (Limited)  [Mathew,  J,]     S59* 

Marine— General  average — Loss  of  freight]. — 
Held,  that  freight  had  not  been  lost  in  such 
circumstances  as  to  make  the  loss  the  subject 
of  general  average  contribution.  Decision  of 
Bigham,  J.  (15  The  Times  L.R.,  460),  aflBrmed. 
— Iredale  and  Porter  v.  The  China 
Traders  Insurance  Company  (Limited) 
[C.A.]       484 

Marine — General  average — Policy  on  ship  valued  at 
£M,000— Ship  of  the  value  of  £40,000— Con- 
tribution].— A  ship  was  insured  for  and 
valued  at  £33,000.  During  the  currency  of 
the  policy  she  incurred  general  average  ex- 
penses, and  had  to  pay  a  salvage  award.  In 
the  salvage  action  the  value  of  the  ship  was 
proved  by  her  owners  to  be  £40,000,  and  that 
figure  was  taken  by  the  average  adjusters  as 
the  contributory  value  of  the  ship  for  the  pur- 
pose also  of  the  general  average.  The  ship- 
owners sought  to  recover  from  the  underw^^te^ 
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the  whole  of  the  ship's  proportion  of  the  salvage 
and  of  the  general  average  contribation.  Held, 
that  the  pUintifff  could  onlyreoover  38-40thsof 
the  amonnt.— Steamship  Balmoilal  Company 

(LIMITED)  v.  Hartex  [Bigham,  J.]      571 

Marine—'  *  P.  P.  1 .  * '  policy—Illegality— 19  Geo. 
II.,  0.  37,  sec.  1].— When,  upon  the  trial  of 
an  action,  the  plaintiff's  case  disdoses  that  the 
transaction  which  is  the  basis  of  his  claim  is 
illegal,  the  Court  cannot  ignore  the  illegality, 
evea  if  the  defendant  has  not  pleaded  suck 
illegality.— Gbdoe  and  Othebs  v.  The  Cob- 

POBATIONOF  the  ROYAL  EXCHANGE  ASSUBANCE 

[Kennedy,  J.] 344 

Marine — Policy  on  cargo — Unseaworthiness  of  ship 

—Cargo  of  cattlft— Want  of   proper  appliances 

for  ▼entilation.— Sleigh  v.Tyseb  [Bigham,  J.]  404 

Marine— Policy  on   ship— Particular  average  loss 

—Subsequent  total    loss  of  vessel.— The  Dora 

Forster  [Oorell  Barnes,  J.]         380 

Marine Repairs   in   dock— Dock  dues— Surrey 

for  reclassification].— A  vessel,  insured  under 
a  marine  policy  against  loss  or  damage 
by  sea  perils,  having  been  docked  to  re- 
pair sea  damage,  was  surveyed  on  the 
owner's  behalf  with  a  view  to  reolassifica- 
iion.  Held,  that  the  principle  of  '*  The  Van- 
couver "  (11  App.  Cas.,  573)  did  not  apply,  and 
ihe  dock  dues  were  not  apportionable  between 
the  underwriters  and  the  owner,  but  were  to  be 
borne  by  the  former.  Decision  of  the  Court  of 
Appeal  (14  The  Times  L.R.,  330)  reversed.— 
RuABON   Steamship  Company   (Limited)  v. 

London  Assurance  [H.L.]  90 

Marine— Restraints  and  arrests  of  hostile  Govern- 
ment— Commandeering  of  gold— State  of  war, 
whether  existing.— The  Dribfontein  Con- 
solidated Mines  (Limited)  v.  Janson- The 
West  Rand  Central  Gold  Mines  Company 
(Limited)  v.  De  Rougement  [Mathew,  J.]  ...  438 
Marine — Subject-matter  of  insurance — '*  Ad- 
vances'' — Construction  of  polioy. — Price  and 
Pierce  v.  Maritime    Insurance   Company 

(Limited)  [Bigham,  J.]      481 

Marina- Time  policy — Iioss,  whether  covered]. — 
The  dunnage  mats  and  separation  cloths  of  a 
grain  ship  held  to  be  part  of  her  *'  furniture  " 
within  the  meaning  of  a  policy.  Decision  of 
Bigham,  J.  (15  The  Times  L.R.,  467),  affirmed. 
—Hogarth  and  Co.  v.  Walker  [C.A.]  ...  410 
Policy  against  loss  caused  by  war— Construction 
— Rice   requisitioned   for    food.— Molinos   de 

Arroz  v.  Mumford  [Bigham,  J.]  469 

INTERNATIONAL  LAW— Husband  and  wife- 
French  law  as  to  community  of  goods — Change 
of  domicil — Will].  —A  Frenchman  and  a  French- 
woman having  married  in  France  without  enter- 
ing into  any  contract  altering  the  French  law 
as  to  community  of  goods  between  husband  and 
wife,  subsequently  acquired  a  domicil  in  this 
*  country,  the  husband  taking  out  letters  of 
naturalisation  as  a  British  subject.  Held,  that 
**  movable  goods, *'  such  as  money  and  securi- 
ties, acquired  by  the  husband  during  his  domicil 
here,  were  not  affected  by  his  will  made  here, 
according  to  English  law,  so  as  to  deprive  his 
widow  of  the  rights  originally  vested  in  her  by 
the  French  law  at  her  marriage.  Decision  of 
the  Court  of  Appeal  (14  The  Times  L.R.,  428) 
reversed.— De  Nicols  v.  Curlier  and  Others 
IH.L.l      101 
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Husband  and  wife— French  law  as  to  community  of 
goods— English  domicil— Will— Real  property  in 
England.— In   re  De  Nicols— Dk  Nicols   v. 

Curlier  [Kekewich,  J.]      461 

Lex  loci  contractus — Lex  domicilii  —  Marriage 
abroad  valid  by  English  law  held  to  be  null  and 
void  by  foreign  Court — Marriage  settlement — 
Validity.— Hat  v.  Northcote  [Farwell,  J.]  ...  418 
JUDICIAL  TRUSTEES  ACT,  1896— Executors- 
Personal  liability— Honest  and  reasonable  con- 
duct.—In  RE  Lord  de  Clifford's  Estate- 
Lord  DE  Clifford  v.  Quilter  [Farwell,  J.]...  547 

JURISDICTION— American  Courts— Order  authoriz- 
ing action  in  this  country — Code  of  Civil  Pi*o- 
cedure  of  California,  sees.  714,  720.— Barber 
V.  Mexican  Land,  &c.,  Company  [Stirling,  J.]  127 

JUSTICES— Appeals  to  quarter  sessions- Notice  of 
appeal]. — Personal  service  of  a  notice  of  appeal 
to  quarter  sessions  from  a  conviction  under  the 
Licensing  Acts  is  not  necessary.— The  Queen 
V.  The  Justices  of  Somerset  [Div.  Ct.]    ...  1«6 

Costs — Appeal  from  a  conviction  to  quarter 
sessions— Vagrancy  Act,  1824,  sec.  9— Sum- 
mary Jurisdiction  Act,  1848 — Costs,  whether 
payable  out  of  borough  or  county  funds. — The 
Queen  v.  I'he  Justices  of  the  West  Riding 
OF  Yorkshire— Ex  parte  the  Corporation 
OF  Huddersfield  [Div.  Ct.]       4 

Jurisdiction Bona  fide   question    of   right]. 

The     Railways     Regulation     Act,     1840, 

enables  justices  to  try  a  question  of  right 
arising  in  connexion  with  a  prosecution  for 
wilful  trespass  thereunder.  —  The  London, 
Brighton,  and  South  Coast  Railway  Com- 
pany V.  Fairbrother  LDiv.  Ct.]        167 

Jurisdiction— Poor  Law- -Distress  warrant — Mini- 
sterial act— Certiorari  refused.— The  Queen  v. 
Webber  [Div.  Ct.] 1 

LAND — Action  for  recovery  of— Title  by  possession 
— Devisable  interest— Ejectment.— Calder  v. 
Alexander    [Phillimore,  J.]       294 

LANDLORD  AND  TENANT- Agreement  for  lease 
— Way-leave — Construction  of  agreement — Con- 
temporanea  exposUio]. — Decision  of  the  Court  of 
Appeal  (16  The  Times  L.R.,  247)  affirmed.— 
The  North-Eastern  Railway  Company  v. 
Lord  Hastings  [H.L.1       825 

Covenants  —  Breach  —  Re-entry- Notice].— When, 
after  a  notice  specifying  several  alleged  breaches 
of  covenant,  the  lessor  fails  to  prove  one  of  such 
breaches,  the  notice  is  not  thereby  rendered  bad 
in  respect  of  the  other  two.— Pannell  v.  City 
of  London  Brewery  Company  (Limited)  and 
Others  [Buckley,  J.]         152 

Covenant  not  to  assign  without  consent — 
Consent  not  to  be  unreasonably  withheld 
to  a  responsible  assignee— Claim  by  tenant 
for  witUiolding  consent].— The  defendant 
became  tenant  to  the  plaintiff  of  a  house, 
and  he  covenanted  not  to  assign  the  pre- 
mises without  the  consent  of  the  plaintiff, 
such  consent  not  to  be  unreasonably  withheld  to 
a  responsible  tenant.  The  plaintiff  refused  his 
consent  to  an  assignment.  The  plaintiff  having 
sued  for  rent,  the  defendant  counterclaimed  for 
a  declaration  that  the  proposed  assignee  was  a 
responsible  person,  or  alternatively  for  damages 
for  breach  of  covenant  by  the  plaintiff  in 
refusing  the  oonsent.  Held,  that  there  was  no 
covenant   by  the  plaintiff  to  give  his  consent  in 
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the  case  of  a  responsible  assignee,  snch  words 
being  merely  a  qualification  of  the  defendant's 
covenant.  **  Sear  ▼.  House  Property  and  Inrest- 
meat  Society  "  (16  Ch.D.,  387)  followed.— 
Goodwin  v.  Satublby  [Ridley,  J.]     487 

Distress— Exemptions  from-'*  Bedding  "—Law  of 
Distress  Amendment  Act,  1888].— A  bedstead 
held  to  be  included  in  the  word  *'  bedding  "  in 
sec.  147  of  the  Comity  Courts  Act,  1888,  and 
to  be,  therefore,  exempt  fi-om  distress.— 
Davis  v.  Harris  [Div.  Ct.]       140 

Oame — Agreement  to  leave  grouid  game  unshot 
—Validity— Gromid  Game  Act,  1880,  s.  8]. 
—The  plaintiff  became  tenant  to  the  defendant 
of  a  farm,  and  during  the  negotiations 
tbr  the  letting  the  defendant's  agent  promised 
that,  in  the  erent  of  the  plaintiff  leaving 
the  ground  game  on  the  farm  unthot  and 
ondistorbed,  the  defendant  would  compensate 
the  plaintiff  for  all  damage  done  to  the  crops  by 
the  ground  game.  The  plaintiff  accordingly  left 
the  game  unshot  and  undisturbed,  and  the  crops 
were  thereby  damaged.  Held  that  the  agreement 
was  void  under  s.  3  of  the  Greund  Game  Act, 
1880.— Shbrrabdv.  Gascoignb  [Div.  Ct.]    ...482 

Game— Occupying  owner— Lessee  of  sporting 
rights— Ground  Game  Act,  1880  (43  and 
44  Vict.,  c.  47].— The  Ground  Game  Act, 
1880,  applies  to  the  occupying  owner  of 
land,  where  the  right  of  shooting  is  sepa- 
rated from  the  occupation,  and  the  Act  is 
not  limited  to  an  occupying  tenant  ;  therefore 
where  the  owner  of  land  let  the  sporting  rights 
over  it,  including  a  farm  in  the  occupation  of  a 
tenant,  to  the  plaintiff,  and  the  owner  subse- 
quently conveyed  part  of  the  land,  including 
that  farm,  to  the  defendant,  whu  took  a  sur- 
render of  the  tenant's  lease  of  the  farm,  the 
defendant  was  held  entitled  to  the  ground  game 
under  the  Act  of  1880  as  against  the  lessee  of 
the  sporting  rights,  ho  held  by  Vaughan 
Williams  and  Bomer,  L.JJ.,  A.  L.  Smith,  L.J., 
dissenting— Decision  of  Wright,  J.  (15  The 
Times  L.B.,  49C)  aflRrmed.— Anderson  v. 
ViCARY  [C.A.]  421 

Ground  Game  Act,  1880— Agreement— Validity]. 
— ^An  agreement  reserving  all  sporting  rights  to 
the  landlord,  though  void  as  to  ground  game, 
is  good  as  to  other  sporting  rights.- Stanton 
V.    Brown  [Div.  Ct.]        157 

Implied  covenant  —  Residential  flats— Common 
scheme]. — Held,  that  the  conversion  of  flats  in 
a  building  into  an  hotel  was  a  departure  from 
the  scheme  in  accordance  with  which  the  building 
was  to  be  managed — namely,  as  residential  flats 
suitable  to  the  convenience  of  all  persons  who 
should  be  tenants  of  the  flats.- Albxander  v. 
Mansioxs  Proprietary  (Limited)  [Stirling, 
J.] 431 

Lease— Construction — Covenant  not  to  assign  or 
part  with  estate  or  interest — Lessee  of  theatre 
— Grant  of  exclusive  right  to  supply  refresh- 
ments.—Daly  V.  Edwardes— F.  Warr  and 
Co.  V.  Edwardes  [Kekewich,  J.]         288 

Lease — Covenant  not  to  assign — Assignment  for 
benefit  of  creditors— Declaration  of  trust]. — 
Covenant  in  a  lease  not  to  assign  held  to  refer 
to  legal  assignments.— Gentle  v.  Faulkner 
[C.A.]      397 

Lease— Covenant  to  repair — Building  erected  on 
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demised  land  after  date  of  lease.— Smith  and 
Akothxr  v.  Hills  and  Othirs  [Bigham,   J.]   59 

Lease— Covenant   to     repair>-Wife     of   deceased 

tenant— Liability. Ramagx     v.      Womack 

[Wright,  J.]      65 

Lease — Forfeiture— Mortgage  of  equity  of  re- 
demption].—In  the  case  of  a  lease  made 
before  the  Conveyancing  Act,  1881,  the  equit- 
able owner  of  the  reversion  cannot  bring  an 
action  to  recover  possession  of  the  premises. — 
Matthews   and  Another  t.    Usher    and 

Others  [C.A.]  i^S^ 

.  Lease — Lessee's  covenants— Covenant  to  pay  all 
taxes,  rates,  duties,  &c.— Compulsory  drainage 
expenses]. — Decision  of  Byrne,  J.  (15  The 
Time*  L.R.,  249),  afitoned.- Farlow  t. 
Stevenson  [C.A.]     57 

Lease — Reversionary  lease— PuUichouse]. — ^A  took 
a  reversionary  lease  of  B's  premises  which  were 
then  occupied  as  a  fully  licensed  publiohouse. 
Some  years  before  A's  tenancy  began  the  licence 
had  been  forfeited  and  no  fresh  licence  was  ob- 
tained. Held,  that  A  could  not  repudiate  the 
contract.— Bluu  v.  ANSLsr  [Phillimore,  J.]  ...  249' 

Lessee's  covenants— Brewery  company— Covenant 
not  to  buy  beer  elsewhere — ^Assignees  of  land- 
lord—Liability of  tenant  to  observe  covenant. 
—Manchester  Brewery  Company  (Limited) 
V.  Coombs  [Farwell,  J.] 299- 

Lessee's  covenants— Covenant  to  repair— Action 
for  breach  of  covenant  to  deliver  up  in  repair- 
Recovery  in  former  action- Measure  of  damages. 
— Ebbetts  v.  Conquest  [Div.  Ct.]       32(K 

dotting  for  a  year— Bent— Payment  by  instal- 
ments].  —Where,  by  an  agreement,  rent  is  pay- 
able in  quarterly  instalments  in  advance,  the 
Apportionment  Act  does  not  apply  if  the  tenant 
makes  default  and  the  landlord  re-enters  in  the 
middle  of  a  quarter.  Decision  of  Kennedy,  J. 
(15  The  Times  L.R.,  301),  affirmed.— Bllis  v. 
Rowbotham[C.A.] 25* 

Yearly  tenancy— Notice  to  quit— Sufficiency  of  .— 
WRIDB  V.  Dyer  [Div.  Ct.] 23- 

LANDS  CLAUSES  ACTS— Lands  taken— Part  only 
required — Owner  willing  to  sell  whole — ^Lands 
Clauses  Consolidation  Act,  1845,  sec.  92— 
••House,*'  meaning  of.— Low  v.  The  Staines 

Reservoirs  Joint  Committee  [C.A.] 1S4 

Railway  company — Arbitration — ^Award— Duty  to 
take  up  award — Mandamus]. — Decision  of  the 
Court  of  Appeal  (15  The  Times  L.R.,  329) 
affirmed.— The  London  and  North-Wesitjrn 
Railway  Company  v.  Walker  and  Another, 
Trading  as  the  Rugby  Portland  Cement 
Company  [H.L.]       194 

LIBEL— Trade  libel— Statement  that  a  bank  was  in 
liquidation— Injunction  granted.— The  London 
and  Northern  Bank  (Limited)  v.  Qeoege 
Newnes  (Limited)  [North,  J.] 7$ 

LICENCE— Appeal— Costs  of  Justices   on   appeal—        • 
Taxation— Alehouse   Act,    1828,  sec.  29— Order 
for  costs  quashed.— The  Queen   v.   Winder 
(Ex  PARTE  The   Corporation  of   Bolton) 

[Div.  Ct.]         400 

Renewal— Objection  to,  what  is— Licensing  Act, 
1872,   sec.    42.  —  Hawkins  v.   Justices  op 

Bridgewater  [Div.  Ct.] 404 

Renewal— Refusal  to  renew— Grounds  of  refusal- 
Wine  and  Beerhouse  Act,  1869,  sec.  8.— Mack- 
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BELL    AND   ANOTHEB  V.  BrENTFOBD    JUSTICES 

[DW.Ct.]  439 

ZiICENSING  ACTS— Liceace— Refusal  to  renew— 
Appeal  to  quarter  sessions— No  evidence  offered — 
Jurisdiction  to  refuse  renewal — Alehouse  Act, 
1828  (9  Geo.  IV.,  c.  61),  s.  27— Licensing 
Act,  1872,  s.  42].— At  the  general  annual  licens- 
ing meeting  the  justices,  upon  an  objection 
raised,  refused  to  grant  the  renewal  of  a 
licence.  Upon  appeal  to  quarter  sessions 
the  appellant  proved  the  service  of  the  notice 
of  appeal,  but  no  evidence  was  given  on  the 
merits.  The  appellant  thereupon  contended 
that  he  was  entitled  to  have  the  licence  re- 
newed. The  quarter  sessions  refused  the  re- 
newal and  dismissed  the  appeal.  Held,  that,  as 
no  evidence  was  given  at  quarter  sessions  in 
support  of  the  objection  to  the  renewal,  the 
quarter  sessions  had  no  power  to  refuse  to  re- 
new the  licence.  Decision  of  the  Divisional 
Court  {ante,  p.  190)  reversed.— Evans  v.  Jus- 
tices of  Conway  [C.  A.]    425 

Offences Sale      without    licence— Club].— The 

shareholders  in  a  limited  company  carrying 
on  the  business  of  a  club  were  composed 
chiefly  of  members  of  the  club,  but  some  were 
non-members.  Held,  that  the  company  could 
not  sell  intoxicating  liquor  to  the  club  without 
a  licence.— The  National   Sporting     Club 

(Limited)  v.  Cope  [Div.  Ct.]      158 

LIMITATION  OF  ACTIONS— Public  Authorities 
Protection  Act,  1893,  sec.  1— Action  to  be  com- 
menced within  six  months.— Market  and 
Another  v.  Tol worth  Joint  Hospital  Dis- 
trict Board  [Div.  Ct.]      411 

iLlMITATIONS,  STATUTE  OF— 8  and  4  Will.  IV., 
e.  42].— Actions  against  directors  tmder  the 
Directors'  Liability  Act,  1890,  are  not  within 
the  Statute  of  Limitations,  3  and  4  Will.  IV., 
c.  42.  Decision  of  Kekewich,  J.  (15  The 
Times  L.R.,  602),  affirmed.— Thomson  v.  Lord 

Clanmorris  AND  Others  [C. A.] 296 

Land— Possessory  title — Animus  possidendi. — 
Littledale  v.  Liverpool  College  [C.A.]     ...  44 

liOCALGOVERNMBNT— Buildings— Contravention 
of  by-Uws— Continuing  offence— Liability  for— 
Builders— Public  Health  Act,  1875,  sec.  158.— 
Welsh  v.  Mayor,  &c.,  of  West  Ham  [Div.  Ct.]  114 

Buildings — Jurisdiction  of  District  Council — By- 
laws—Water company — Special  Act. — UcK- 
FiBLD  Rural  District  Council  v.  Crow- 
borough  Water  Company  [Div.Ct.J 3 

By-law— Validity.— The  Mayor,  &c.,  of  South- 
end-on-Sea  V,  Davis  [Div.  Ct.] 167 

By-law — Validity— Lights  on  vehicles— Tramcar. 
— Adamson   v.  Miller  [Div.  Ct.]         186 

By-law— Validity—  Prevention  of  street  betting- 
Municipal  Corporations  Act,  1882,  sec.  23].— 
By-lawheld  valid.— Thomas  v.  Suttebs  [C.A.]     7 

Factory  and  Workshops— Meajis  of  escape  from 
fire — ^Arbitration]. — In  an  arbitration  under 
sec.  7  of  the  Factory  and  Workshop  Act, 
1891,  to  determine  the  means  of  escape 
to  be  provided  in  a  factory  which  formed 
part  only  of  a  building,  the  award  di- 
Tected  work  which  would  necessitate  entering 
upon  the  rest  of  the  building,  which  was  in  the 
possession  of  third  persons.  Held,  that  the 
award  was  bad.— In  be  an  Arbitration 
BETWEEN  The  London  County  Council  and 
Lewis  [Div.  Ct.]       137 
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Hackney     carriage Lieence — ^Towns      Police 

Clauses  Act,  1847  (10  and  11  Vict.,  e. 
89),  ss.  37,  4^].— Mandamus  directed  to 
issue  to  the  district  council  to  hear  and  deter- 
mine applications  for  licences  for  hackney  car- 
riages, the  Court  coming  to  the  conclusion 
that  the  district  council  had  in  refusing  certain 
licences  exercised  no  discretion  in  the  matter, 
but  had  acted  in  accordance  with  the  terms  of 
an  agreement,  then  cancelled,  only  to  giant 
licences  to  two  hackney  carriage  proprietors  and 
their  drivera.— The  Queen  v.  Barrt  District 

.    Council  (Ex  Parte  Jones)  [Div.  Ct.] 565 

Hackney  carriage— Unlicensed  carriage— **  Plying 
for  hire  "—Town  Police  Clauses  Act,  1847  (10 
and  11  Vict.,  c.  89),  sec.  45].— Held,  on  the 
facts,  that  there  had  been  no  plying  for  hire.— 

Cavill  v.  Amos  [Div.  Ct.]  156 

Nuisance— Order  of  justices  to  abate— Omis- 
sion to  specify  requisite  works— Public  Health 
Act,  1875,  ss.  96,  105].— An  order  of  justices 
requiring  a  person  to  abate  a  nuisance 
must  specify  the  works  to  be  done  for  that 
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outside  the  metropolitan  area  into  their 
drainage  system.— The  Vestby  of  the  Fabish 
OF  St.  Maby,  Islington,  v.  The  Hobnsey 
Ubban  Distbict  Council  [C.A.]  286 


METROPOLIS]                                                            PAGE 
Police  Acts— Pension— Annual  pay— Special  service 
allowance— Penslon.how  calculated.— Uppbrton 
V.  Sir  Matthew  White  Ridley  akd  Afothxb 
[Div.  a.]         210 

Public  Health  (London)  Act,  1891,  sec.  ^,  subs. 
1  —  Sanitary  accommodation — '•  Work-place  '  * 
what  is— Stable-yazd  of  cab  proprietor.— Ben- 
nett V.  Harding  [Div.  Ct.]     445- 

Sewers— London  County  Coimcil — ^Absolnte  obli- 
gation to  make  sewers— Metropolis  Management 
Act,  1855,  sec.  135 — Local  OoTemment  Act, 
1888,  sec.  40  (8).— Reg.  v.  London  County 
Council  [C.A.]         SO* 

Streets— Laying  out  street — Sanction  of  County 
Council— London  Building  Act,  1894,  sec.  7— 
Street,  what  is— Entrance  to  blocks  of  flats. — 
Armstrong  v.  London  County  Council 
[Div.  Ct.]  128- 

Streets — Widening  streets — Compulsory  purchase 
—Michael  Angelo  Taylor  Act  (57  Geo.  III.,  c. 
zxiz.)].— ^A  vestry  can  take  part  of  a  house 
under  sees.  80,  82,  of  Michael  Angelo  Taylor's 
Act  to  widen  a  street  but  only  if  the  part  can  be 
taken  without  destroying  the  identity  of  the 
house  as  a  house.- Gibbon  y.  The  Vestby  op 
Paddington  [Stirling,  J.] 538 

Tramways County     Conncil— London     County 

Tramways  Act,  1896].— The  London  County 
Council  have  no  power  to  carry  on  the  business 
of  omnibus  proprietors  in  connexion  with  their 
tramways.— The  Attobney- Genebal  v.  The 
London  County  Council  [Cozens-Hardy,  J.]  837" 

Unsound  food— Public  Health  (London)  Act,  1891, 
sec.  47 — Functions  of  medical  officer  and  police 
magistrate.- Thomas  ▼.  Van  Oa  [Div.  Ct.]   ...  383 

MISTAKE— Settlement  of  claim— Afato  fides].— The 
rule  that  money  paid  under  compulsion  of  legal 
process  cannot  be  recovered  back  does  not  apply 
if  there  is  an  absence  of  bona  fides  on  the  part 
of  the  person  enforcing  the  legal  process,  and 
the  same  principle  governs  the  converse  case 
where  a  plaintiff  claims  too  little,  having  by 
mistake  credited  the  defendant  with  a  payment 
which  he  had  not  in  fact  made. — ^Wabd  and 
Co.  V.  Wallis  [Kenneily,  J,]        193- 

MORTGAGE— Lease  by  mortgagor  in  possession- 
Lease  of  mansion-house  and  right  of  shooting 
over  land— Occupation  lease — Conveyancing  Act, 
1881  (44  and  45  Vict.,  c.  41),  ss.  2,  18].— A 
mortgagor  in  possession  of  a  furnished  mansion- 
house  and  of  lands  let  to  tenants  granted  a 
lease  of  the  mansion-house,  together  with  the 
furniture  therein,  and  the  right  of  shooting  over 
the  lands.  Held,  that  the  lease  was  valid  as  an 
^*  occupation  lease  "  under  s.  18  of  the  Con- 
veyancing Act,  1881.  Decision  of  Bigham,  J. 
{ante,  p.  131  ;  [1900]  1  Q.B.,  346),  affirmed.— 
Bbowne  v.  Peto  [C.A.] 5GL 

Redemption — Restrictive  covenant — Tied  public- 
house]. — A  mortgage  of  a  leasehold  publichouse 
prohibited  the  mortgagor  from  selling  during 
the  leasehold  term  liquor  not  irarchased  from 
the  mortgagee.  Held,  that  the  mortgagor  was 
entitled  to  redeem  free  from  the  tie.  Decision 
of  Cozens-Hardy,  J.  (ante,  p.  36),  affirmed. — 
Bice  y.  Xoak.es  and  Co.  (Limited)  [C.A.J  ...  471 

Validity — Fraud  by  solicitor— Signature  fraudu- 
lently obtained— Estoppel.— Kino  v.  Smith  and 

^^..410 


Fbickeb  [Farwell,  J.] 
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MUNICIPAL  GOBPORATION^-Aooounts—Aaditor 
— Daties — Bemunoration-Accoonts  of  urban 
sanitary   authority.— -Thomas   v.  The  Cobfo- 

BATION  OF  DeVONPOBT  [C.A.]       9 

NEGLIGENCE  —  Employment  of  contractor  — 
Liability  of  principal  —  Salvage  operations — 
Wreck  not  properly  lighted]. — Decision  of  Gorell 
Barnes,  J.  (15  The  Times  L.B.,  170),  affirmed. 
— Thm  Snirk  [C.A.]  160 

NUISANCE— Heat  and  smell— Unreasonable  user 
of  premises].— The  defendant  was  the  occupier 
of  premises  underneath  a  residential  flat,  and  he 
turned  the  premises  into  a  restaurant,  and 
thereby  caused  a  nuisance  by  heat  and  smell  to 
the  occupier  of  the  flat  above.  Held,  that  the 
alterations  made  by  the  defendant  were  not 
reasonable  as  regards  his  nser  of  the  premises, 
and  he  was  liable  for  the  nuisance.— Sakdebs 
Clabk   t.   Gbosvekob  Mansions   Coupant 

(LiMITID)      AND     GxraUELMO      D'ALLSSANDBI 

[Buckley,  J.]     428 

What  amounts  to— Exercise  of  statutory  powers 
^Bona  fidei,--J,  Goldbebo  and  Sons  v.  The 

COBPOBATION  or  LlVEBPOOL  [C.A.]    320 

What  amounts  to— Tramway  across  road— Ssnction 
of      county     council — Injunction. — Attobnev- 

Genebal  v.  Babkeb  [Farwell,  J.]       502 

PABTNER8HIP— Assignment  of  share  by  way  of 
mortgage— Dissolution  of  partnership — Action  by 
mortgagee  for  an  account— Partnership  Act, 
1890,     sec.    81.— Watts   v.    Dbiscoll    [Far- 

weU,  J.] 277 

PATENT— Infringement— Common  form  of  patent — 
**  Make,  use,  exercise,  and  rend,''  meaning 
of.— Sacchabin  Cobpobation  (Limited)  v. 
Beitmeyeb  [Cozens-Hardy,  J.] 494 

Infringement — Mechanism  for  facilitating  rapid 
application  of  type  to  newspaper  printing 
machines— Proper  subject-matter  for  patent — 
Alleged  anticipation— Patent  held  valid.— 
Taylob  v.  Annand  [C.A.] 84 

Infringement]. — The  plaintiffs  were  the  owners 
of  three  patents  which  together  gare  them 
the  sole  authority  within  the  United  King- 
dom to  make,  use,  or  vend  saccharin ;  held^ 
that  although  they  could  not  prore  which  of 
the  three  patents  had  been  infringed,  they 
could  prove  infringement  of  one  or  other  of 
them  by  the  defendant,  and  were,  therefore, 
entitled  to  damages.— The  Sacchabik  Cob- 
pobation (Limited)  t.  Qtjincet  [Cozens- 
Hardy,  J.]         884 

Infringement— Utility  of  invention— **  Utility," 
meaning  of,  discussed.— The  Welsbach  Incan- 
descent Gas  Lioht  Company  (Limited)  y. 
The  New  Incandescent  (Sunlight  Patent) 
Gas  Lightino  Company  (Limited)  and 
Othebs   [Buckley,  J.]        205 

Joint  patentees— Interest  of  survivors-Cove- 
nant to  assign— Joint  and  several  covenant 
—  Agreement  —  Construction].  —  Decision  of 
Cozens-Hardy,  J.  (15  The  Times  L.B.,  336), 
reversed.— National  Company  FOE  the  Distbi- 
bution  of  Electbicity  by  Secondaby 
Genebatobs  (Limited)  v.  Gibbs  [C.A.]       ...  348 

Practice — Discovery— Infringement  of  patent — 
Accounts  of  profits— Disclosing  names  of  cus- 
tomers].— In  an  action  the  defendants  were 
held  to  have  infringed  the  plaintiffs'  patent,  and 
an  account  was  directed  to  be  taken  of  all  profits 
made  by  the   defendants   by   means  of  articles 


PATENT]  PAGE 
which  infringed  the  patent.  The  defendants, 
upon  producing  their  books  for  the  purpose  of 
taking  the  accounts,  covered  up  the  names  of 
their  customers.  Held,  that  the  defendants  were 
bound  to  disclose  the  names,  **  Powell  v. 
Birmingham  Vinegar  Brewery  Company  "  (14 
Rep.  Pat.  Cas.,  1)  followed.— The  Sacchabin 
Cobpobation  v.  The  Chemical  and  Dbugs 
Company  [C.A.]        564 

PHARMACY  ACTS— Sale  of  poison— Seller,  who  is 
— Pharmacy  Act,  1868,  sec.  15]. — A  shopkeeper 
who  transmits  an  order  from  a  customer  for  the 
purchase  of  a  poison  to  a  properly  registered 
vendor,  receiving  25  per  cent,  of  the  price  as 
commission,  held  not  to  be  a  seller  within  the 
meaning  of  the  Pharmacy  Act,  1868.— Phabma- 
ceutical  Society  v.  White  [Div.  Ct.]         ...  1S> 

POOR  LAW— Alteration  of  Union — Apportionment 
of  annuities— Poor  Law  Act,  1834,  sec.  32— 
Poor  Law  Act,  1844,  sec.  66.— The  Qtteen  v. 
The  Local   Ck)VEBNMENT   Boabd   and   The 

GUABDIANS    OF    WiLLESDEN    (EX     PAETE    THE 

GuABDiANS  OP  Hendon)  [Div.  Ct.]       33S 

Maintenance Person    in  delirium    tremens — 

Neglect  to  maintain   himself— Vagrants   Act  (5 
Geo.  IV.,   c.  83),  sec.    3— Construction.— The 

GUABDIANS    OF  ST.  SaVIOUB'S  UNION  V.  BUB- 

bbidge  [Div.Ct.]       532 

Relief — Able-bodied  persons  able  to  obtain  work — 
Colliers  on  strike— Power  of  guardians — i3  Eliz. , 
c.  2—4  and  5  Will.  IV.,  c.  76—11  and  12  Vict., 
c.  91,  s.  4]. — Guardians  have  no  power  to  grant 
relief  out  of  the  rates  to  able-bodied  men  who 
are  able  to  work  and  can  obtain  work  sufficient 
to  maintain  themselves  and  their  wives  and 
families.  Hence  the  guardians  cannot  grant 
relief  to  able-bodied  colliers  on  strike,  who 
might,  had  they  chosen,  have  obtained  work. 
If  guardians  have  made  any  unlawful  payment 
and  it  has  been  disallowed  by  the  auditor,  the 
Local  Government  Board  may,  under  11  and  12 
Vict. ,  c.  91,  s.  4,  authorize  the  allowance  of  such 
unlawful  expense.  The  guardians,  however,  may 
grant  relief  to  the  wives  and  children  of  strikers. 
Decision  of  Romer,  J.  (16  The  Times  L.R., 
303),  reversed.— The  Attobxey-Gekebal  (at 
the  Relation  of  the  Powell  Dtjffbyn 
Steam  Coal  Company,  Limited,  and  all 
OTHEB  the  Ratepayers  of  the  Mebthyb 
Tydvil  Union)  v.  The  Gttabdians  of  the 
Mebthyb  Tydvil  Union  [C.A.] 251 

POOR  RATE— Appeal— Notice  of  appeal— Ser- 
vice].—•*  Reg.  V.  Justices  of  Kent  "  (80  L.T,, 
622)  overruled.— Reg.  v.  De  Grey  —  Ex 
pabte  King's  Lynn  Docks,  &c..  Company 

[Div.  Ct.]        182 

Assessment  —  Publichouse  —  Increase  of  value — 
Premium  paid  for  lease — Valuation  (Metropolis) 
Act,  1869,  sees.  46  and  47]. — An  increase  in 
value  arising  merely  from  general  prosperity  is 
not  an  alteration  in  value  within  the  meaning  of 
sec.  46,  subs.  1,  of  the  Valuation  (Metropolis) 
Act,  1869.  The  amount  of  the  premium  paid  for 
the  lease  of  a  publichouse  is  admissible  in 
evidence  on  the  question  of  alteration  in 
value.  Decision  of  the  Court  of  Appeal  {ante, 
p.  39)  affirmed.— Assessment  Committee  of 
Cambebwbll  v.  Ellis  [H.L.]     .^       504 

POUND  BREACH— Distress— Constructive  posses- 
sion—11  Geo.  II.,  c.  19,  sec.  10].— Where 
goods  distrained  for  rent  have   been  impounded 
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on   the  premisM,  it  is  not  necessary  cnat  some 
i  should  be  left  in  possession  of  the  goods. — 


one  I 
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necessary  that  some 


Jones  V.  biEBNSTEiN  [C.A.] 
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POWER — Execution — Limited  power — Exercise  by 
will  before  date  of  will  creating  the  power — 
Validity.— In  be  Hayes,  Deceased— Tcbn- 
BULL  V.  Hayes  [Byrne,  J.]  448 

POUTR  OF  APPOINTMENT— Execution— Validity 
—Foreign  law].— The  execution  of  a  power  of 
appointment  validly  created  and  given  to  a 
foreigner  is  not  affected  by  any  disability 
which  he  may  be  under  to  dispose  of  his  own 
property  by  the  laws  of  his  domicile.— Pouey  v. 
Hobdern  and  Others  [Farwell,  J.]     191 

Exercise  by  will— Foreign  will].— The  will  of  a 
foreigner,  valid  by  the  law  of  his  country, 
though  invalid  by  our  law,  held  to  operate  as  an 
execution  of  a  general  power  of  appointment 
over  personalty  conferred  upon  the  testatrix  by 
an  English  will.— In  be  Pbicb— Tomlix  v. 
Latter  [Stirling,  J.]  189 

PRACTICE— Appeal— County  Court— JudicatureAct, 
1894].  —In  appeals  from  County  Courts  where  the 
Divisional  Court  refuses  leave  to  appeal  from  its 
decision  leave  may  be  granted  by  the  Court  of 

Appeal.— GoDMAN  v.  Moses  [C.A.]       534 

Appeal Police    magistrate  —  Application     to 

state  a  case— Summary  Jurisdiction  Act,  1879, 
sec.  33].— A  magistrate  cannot  be  made 
to  state  a  case  on  the  ground  that  his  decision 
is  erroneous  in  point  of  law  where  he  is  follow- 
ing a  decision  of  the  High  Coui*t  by  which  he  is 
bound.— The  Queen  v.  Shiel  and  Others 
[C.A.]      349 

Appeal  —  Security  fpr  costa — Arbitration  under 
Workmen's  Compensation  Act,  1897].— WTiere 
an  award  was  made  in  favour  of  the  emploj-ers, 
but  execution  stayed  pending  an  appeal,  the 
Court  refused  to  order  security  for  costs. — 
Hubball  v.  Everitt  and  Sons  (Limited) 
[C.A.]      168 

Chancery  Division — Debenture-holders'  actions — 
Inquiry  as  to  creditors— Alteration  in  common 
form  of  judgment  —  Undertakinjr  given  by 
plaintiff.  —  Debenture  -  Holders*  Actions 
[Stirling.  J.]      256 

Charging  order  —  Deceased  judgment  debtor  — 
land  2  Vict.,  c.  110,  sec.  14].— A  charging 
order  upon  stocks  and  shares  un<ler  sec.  14 
of  1  and  2  Vict.,  c.  110,  cannot  le  obtained 
against  the  executor  of  a  deceased  judgment 
debtor  without  obtaining  a  judgment  against 
the  executor.— Stewart  v.  Rhodes  [C.A.]    ...  203 

Costs— Public  Authorities  Protection  Act,  1803 
— Public  right  of  way— Act  of  trespass  by  county 
surveyor  and  deputy  clerk  of  the  county 
council  by  instruction  of  county  council — Action 
against  county  surveyor  and  deputy  clerk  of 
the  council  —  *  *  Public  duty  ' '—  Solicitor  and 
client  costs].  —  Decision  of  Bruce,  J.  {^ciitc, 
p.  130),  affirmed.- Gkeen'well  and  Another 
V.  Howell  and  Axotheh  [C.A.] 235 

Costs— Public  Authorities  Protection  Act,  1893]. 
— ITiis  Act  does  not  interfere  with  the  Court "s 
discretion  as  to  costs.  l^^ec.  1  (6)  merely 
provides  that  where  a  public  authority  is 
defendant  and  obtains  a  judgment  with  costs  he 
is  to  have  solicitor  an  i  client  costs.  Decision  of 
Lord  Ilussell  of  Killowen,    C.J.  {(f/itCt    p.   iiO), 


FKACTICE]                                                                 page 
affirmed.— BosTOCK    v.  The  Rausev     Urbak 
District  Counxil  [C.A.]     530 

Costs  —  Solicitor  and  client  costs  —  Public 
Authority]. — Sec.  1  of  the  Public  Authorities 
Protection  Act,  1893,  applies  to  all  actions, 
including  those  in  the  Chancery  Division,  but 
not  to  appeals.— Field  EN  v.  Mayor,  &c.,  of 
MOBLEY     [H.L.]         219 

Costs— Taxation].— It  being  the  duty  of  a  Master 
on  taxation  to  tax  each  item,  the  practice  of 
allowing  a  fixed  sum  of  £1  for  the  costs  of  sub- 
stituted service  cannot  be  justified. — Flatau 
V.  CULLEN  [C.A.]      1 

Discovery — Documents — Privilege — Evading  pay- 
ment of  probate  duty — Communication  to  soli- 
citor— Production  of  documents  ordered. — The 
Queen  v.  Bullivant  and  Others    [C.A.]    ...  S42 

Discovery Production    of    documents— Action 

against     directors     of     company Books     of 

company]. — In  an  action  against  two  direc- 
tors of  a  company,  there  being  other  directors, 
the  Court  refused  to  order  the  defendants  to 
produce  the  books  of  the  company  in  the 
absence  of  a  consent  by  the  company  to  their 
production.  Decision  of  Byrne,  J.  (aA^€,  p.  434), 
affirmed.— Williams  v.  Ingram  [C.A.] 451 

Evidence  —  Account  book  —  Entry  of  deceased 
person — Entry  against  interest — Admissibility. — 
The  SwiFTjJURE  [Jeune,  P.]         275 

Evidence  —  Admissibility  —  Contract  in  writing — 
Parol  evidence.— The  Bank  of  New  Zealand 
V.  Simpson  [P.C] 211 

Execution— Elegit — Tenant  by  elegit— Nature  of 
interest.— -Johns  V.  Pink  [Stirling,  J.]    70 

Kew  trial — Fresh  evidence— Rule  as  to  granting 
new  trial  on  the  ground  of  new  evidence. — 
YorNO  V,  Kershaw — Burton  v.  Kershaw 
[C.A.]     52 

Non-suit— Xon-suit  on  counsel's  opening]. — A 
plaintiff  should  not  be  non-suited  on  his 
counsers  opening  except  by  the  consent  of  his 
counsel.- Isaacs  V.  Evans  rCA.]         480 

Non-snit— O.  26— Discontinuance].— The  effect  of 
O.  26  is  to  do  awtty  with  the  plaintiff's  right 
to  take  a  non-suit.  Decision  of  the  Court  of 
Appeal  (14  TJic  Tinus  L.R.,  280)  affirmed.— 
Fox  V.  **Star"  New:*paper  Company 
[H.L.]      97 

Particulai*s —Libel  imputing  insolvency  to  bank 
—Run  on  bauk— Liquidation]. — The  plaintiffs 
were  ordered  to  give  particulars  of  the 
branches  on  which  the  ran  was  made,  and  the 
perioil  of  the  continuance  of  the  run,  but  not 
particulars  as  to  whethei*  the  run  was  made  by 
depositors  or  ordinary  custo:uer6,  nor  as  to  the 
qat'ntata  of  damages  claimed  and  how  it  was 
made      up.— LONLON     AND      NORTHERN      BANK 

(Limitkd)  v.  Ulorge  Newnes  (Limited) 
[C.A.]      433 

Pleadiag— Statement  of  claim — Causes  of  action- 
Joinder. —The  Kent  CO'AL  Exploration  Com- 
pany (Limited)  v.  Martin  and  Others 
[C.A.]      486 

Pleading  —  Statement  of  claim  —  Embarrassing 
pleading.— Edwards  V.  The  Pneumatic  Tyre 
Company  (Limited)— The  Dunlop  Pneumatic 
Tyke  Company  (LimiteiO  AND  Dc  Cros  [C.A.]308 

Staying  proceedings— 0.   1^,   r.    27].— On  an 
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plieation  to  sUy  proceedings  as  frivolous  and 
▼exatious  and  an  abu^e  of  the  process  of  the 
Court,  the  Judge  has  no  jurisdiction  to  impose 
conditions  on  his  assent  to  or  refusal  of  the 
application.— Bright  v.  Killey  [C.A.] 659 

Subpoena — Serrice— Abuse  of  the  process  of  the 
Court — Serving  subpoena  prematurely. — London 
AND  Globe  Finance  Cobpobation  v.  Ke>ip- 
MAN  [North,  J.]         62 

Third-party  procedure  —  Indemnity  —  Charter- 
party— Captain  under  order  of  charterers].— 
By  a  charter-party  the  shipowners  were  not 
to  be  liable  for  perils  of  the  sea  or  other 
accidents  of  navigation  even  when  occasioned 
by  the  negligence,  default,  or  eiTor  in  judgment 
of  the  master,  mariners,  or  other  servants  of  the 
shipowner!.  By  another  clause  in  the  charter- 
party  the  captain,  although  appointed  by  the 
owners,  was  to  be  under  the  orders  and  direc- 
tion of  the  charterers  as  regards  employment, 
agency,  or  other  similar  arrangements  ;  bills  of 
lading  to  be  signed  at  any  rate  of  freight  the 
charterers  or  their  agents  might  direct  without 
prejudice  to  the  charter  ;  the  charterers  indemni- 
fying the  owners  from  all  consequences  or 
liabilities  that  might  arise  from  the  captain 
doing  so.  Com  was  shipped  under  a  bill  of 
lading  by  which  the  shipowners  were  not  ex- 
empted from  the  same  liabilities  as  under  the 
charter-party.  The  com  was  damaged  on  the 
voyage,  and  the  endorsees  of  the  bill  of  lading 
sued  the  shipowners,  alleging  that  the  damage  was 
caused  by  negligent  loading.  The  shipowners 
served  a  third -party  notice  on  the  charterers 
claiming  indemnity  from  them  under  the  above 
clause  in  the  charter-party.  Held,  that  the  ship- 
owners were  entitled  to  serve  the  third-party 
notice.- The  ARBoro  [Div.  Ct.] 255 

Trial— Right  to  a  jury— O.  36,  r.  6.— Wolf B  ▼. 
Db  Bbaam  [C.A.]      61 

PRESCRIPTION— Ancient  lights— Ordinary  limits]. 
—The  right  to  ancient  lights  acquired  by 
statutory  prescription  is  ordinarily  limited  to 
a  sufficient  quantity  of  light  for  all  ordinary 
purposes  of  inhabitancy  or  business. — Wabbkn 
AND  Othebs  V.  Brown  [Wright,  J.]      549 

PRINCIPAL  AND  AGENT— Authority  to  receive 
payment — Payment  by  cheque. — Walkbb  v. 
Babkeb  [Div.  Ct.] 393 

Commission  —  Advertisement  agent  —  Alleged 
custom  as  to  payment  after  termination  of 
engagement].  —  Custom  held  not  proved.  — 
Bettany  v.  Eastebn  Mobning  and  Hull 
Nbws  Company  (Limited)  [Mathew,  J.]       ...  401 

Commission — House  Agent — Finding  a  purchaser — 
Purchaser  accepted  —  Liability  of  principal. — 
Beale  v.  Bond  [Div.  Ct.] 311 

Secret  commission— Bribe  to  purchaser's  agent — 
Liability  of  vendor  to  repay.— Hovend en  and 
Sons  v.  Millhoff  [C.A.] 506 

Secret  commission— Bribe  to  agent  of  vendee — 
Liability  of  vendor.— Obant  v.  The  Gold  Ex- 

PLOBATION      and      De  V£LOPMEXT      SYNDICATE 

(Limited)  [C.A.  j        .^^        86 

by    principal    to  re- 

;E     AND     Co.      AND 

489 
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PRINCIPAL  AND  AGENl'J                                       pa(;e 
judgment — Liability   of   solicitor   for    costs. — 
Salton  v.  The  New  Beeston  Cycle  Company 
[Stirling,  J.] 25 

Undisclosed  principal  —  Liability]. — A  contract 
made  by  a  person  in  his  own  name  not  purp6rt- 
ing  to  make  it  on  behalf  of  a  principal  but 
intending  to  act  for  another  in  making  it, 
though  without  authority  from  him,  can  be 
ratified  by  that  other  person  even  though  the 
intending  agent  did  no4  disclose  to  the  other 
party  at  the  time  of  making  the  contract  that 
he  was  acting  for  some  one  else.— Du bant 
V.  Robebts  and  Keighley,  Maxsted,  AND 
Co.  [C.A.]        244 

Undisclosed  principal  —  Liability  of  agent.  — 
Beigtheil  and  Young  v.  Stewabt  [Bigham, 

J.]  177 

PRINCIPAL  AND  SURETY— Guarantee— Fidelity 
policy— Clerk  to  guardians— Guarantee  as  to 
faithful  discharge  of  duties— Loss,  whether 
within  policy.— Thb  Guabdians  of  the  Poor 
OF   the  Bramley  Union  v.  The  Guarantee 

Society  [C.A.]  263 

PRIVY  COUNCIL  APPEALS— Canada— Temperance 
Act,  1864— Construction— Penalties  for  offences. 
— Wentworth  v.  Mathieu  fP.C.l      223 

Natal  —  Will— Construction— Substitution-Direct 
substitution— FirfeicowTOtssttw. — Galliebs  and 
Others  v.  Rycroft  and  Another  [P.C]  ...  482* 

New  South  Wales— Administration  action— Priority 
—Fund  carried  to  a  separate  account— Mortgage. 
—Edgar  v.  Plomlby  and  Another  [P.C.1  ...  395 

New   South    Wales Local    government— Public 

roads   other    than  main   roads Special  areas 

—Vermin-proof  gates Obstruction].  —Not- 
withstanding section  428  ef  the  Local  Go- 
vernment Act,  1890  (New  South  Wales),  owners 
of  lands,  whether  adjoining  owners  or  single 
owners,  whether  such  lands  are  in  special 
areas  or  not,  may,  with  the  consent  of  the  shire 
council,  place  vermin-proof  swing  gates  across 
roads  other  than  main  roads,  under  the  provi- 
sions of  the  Vermin  Destruction  Act,  1890 
(New  South  Wales).— Kino  and  Another  v. 
Cheyne    [P.C] 544 

New  South  Wales— Vendor  and  purchaser— Sale 
of  land— Title— Sale  of  trustee  to  himself.— 
Williams  v.  Scorr  [P.C] 450 

New  South  Wales— Will— Construction— Discretion 
as  to  conversion  of  estate— Tenants  for  life. — 
Wentworth  and  Others  v,  Wentworth 
and   Others  [P.C] 81 

South  Australia  —  Revenue— Succession  duty- 
Evading  the  payment  of  duty  —  Succession 
Duties  Act,  1893,  sec.  27.— Simms  and  Others 

V.  Registrar  of  Probate  [P.C]         331 

PROBATE— Will— Destruction— w4»»itttt«  rerocandi 
—Doctrine  of  dependent  relative  revocation].— 
Probate  of  a  will  granted  oo  the  ground  that 
the  testator  had  destroyed  it  with  the  sole 
intention  of  reviving  an  earlier  will,  and  that 
there  was  therefore  no  animus  revocandi.-^ 
CossEY  V.  Cossey  and  Othebs  [Bucknill,  J.]  183 
PROHIBITION  —  Jurisdiction  —  Inferior  Court  — 
Salford  Hundred  Court  of  Record  Act,  1868 
(31  and  32  Vict.,  c.  cxxx.),  sec.  7  —  Con- 
st ruction.— Payne  V.  Hooo  [C.A.]       299 

RAILWAY— Receiver— ••  Working  expenses  and 
proper    outgoings,"  what  are — Costs  of  defend- 
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ing  an  action— Railway  Companies  Act,  1887, 
9ec.  4].— Order  of  Byrne,  J.  (15  The  Tinus 
L.R.,  358)  varied.— In  bb  The  Wbbxhah 
Mold  and  Connah's  Quay  Kailwat  Com- 
pany [C.A.]     169 

Ticket  —  Conditions  —  Unpunctuality  of  trains- 
Lou  covered  by  the  conditions. — Dbiybb  v. 
London  and  Xobth-Wbstebn  Railway 
Company  [C.A.1        293 

RAILWAY  COMPANY— Agreement  between  two 
companies  for  pooling  traflSc — Stipulation  not 
to  seek  any  new  line— Breach  entitling  other 
company  to  treat  agreement  at  an  end. — Deci- 
sion of  North,  J.  {anUf  p.  119),  reversed. — 
The  Rhymney  Railway  Company  v.  The 
Bbecon  and  Mebthyb  Tydvil  Junction 
Railway  Company  [C.A.] 517 

Level  crossings— Speed  of  trains— Contravention 
of  Railway  Clauses  Consolidation  Act,  1845, 
seo.  48 — Speed  exceeding  four  miles  an  hour 
over  level  crossing— Injunction]. — Decision  of 
Brace,  J.  (15  The  Tinics  L.R.,  39),  affirmed.— 
Attobkey-Genbeal  v.  London  and  Nobth- 
Westebn  Railway  Company  [C.A.] SO. 

Passengers'  luggage— Liability — Holder  of  free 
pass  —  Conditions  of  carriage.  —  The  Stella 
[Gorell  Barnes,  J.]      30« 

RATING— Agricultural  RateB  Act,  1896— Rate  for 
Asylum  Board — Apportionment — Rateable  value 
—64  Vict.,  c.  XX.].— The  Lancashire  Asylums 
Board,  in  estimating  the  amoont  required  by 
them  annually  from  the  county  of  Lancashire 
and  the  county  boroughs  therein,  should  divide 
it  between  them  in  proportion  to  their  respec- 
tive rateable  values  as  ascertained  under  sec.  33 
of  the  Ix)cal  Government  Act,  1888,  in  accord- 
ance with  their  local  Act  (54  Vict.,  c.  xx.), 
which  is  untouched  by  the  Agricultural  Rates 
Act,  1896.  Decision  of  the  Divisional  Court 
(15  The  Times  L.R.,  220)  reversed. -Lan- 
cashibe  Asylums    Boabd   v.    Manchesteb 

cobpobation  [c.a.] 145 

Railway Partial      exemption  —  *'  Land     used 

as  a  railway  for  public  conveyance  "  — 
Liverpool  Corporation  Act,  1893,  sec.  36].— De- 
cision of  Divisional  Court  (15  The  Tinier  L.R., 
409)    reversed.— Williams    v.    London    and 

NOBTH-WiSTEBN    RAILWAY    COMPANY    fC.A.]  292 

Rateability Exemption  —  Police     Station  — 

Residences  of  police  officers].  —  The  County 
Cooncil  of  Lancashire  erected  a  police-station 
which  contained  cells  for  prisoners,  living 
accommodation  for  ordinary  constables,  charge 
officers,  magistrates'  room,  and  other  offices. 
The  premises  also  contained  three  unfurnished 
dwelling-houses  exclusively  occupied  by  a  super- 
intendent, an  inspector,  and  a  sergeant  of  the 
county  police  respectively,  with  their  families, 
for  their  domestic  use.  These  dwelling-houses 
might  be  visited  and  inspected  at  any  time  by 
members  of  the  standing  joint  committee,  the 
chief  constable,  or  the  Government  inspector. 
The  front  doors  opened  on  to  the  street,  but 
from  the  superintendent's  bouse  there  was 
direet  access  to  the  station,  and  in  one  of  the 
bedrooms  there  was  a  speaking  tube  to  the 
charge  office  and  day  room.  A  deduction  was 
made  from  the  salaries  as  rent  for  the  three 
houses.  There  was  frequent  communication 
passing  between  the  officers  and  those  in  charge 
cf   the   prisoners,    and    no    prisoner   could    be 
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locked  up,  bailed,  or  remanded,  onless  one  of 
the  three  offioen  was  present.  Held,  that  the 
three  dwelling-hooses  formed  part  of  the 
polioe*station,  and  were  exempt  from  rating. — 
Cboss  and  Othebs  y.  West  Dbbby  Union 
[Div.  Ct.]  120 

Rateability— Exemptions— Society  exclusively  for 
purposes  of  soienoe — Jenner  Institute — Carrying 
on  trade.— The  Jenneb  Institute  op  Pbb- 
ventite  Medicine  v.  Assessment  Committee 
OF  St.  Geobge^s,  Hanoveb-squabe  p3iv.  Ct.]  444 

Rateability — Sir  John  Soane's  Museam— Trustees 
—Beneficial  occupation.— Tbustebs  op  Sib  J. 
SoANE's  Museum  v.  St.  Giles's  and  St. 
Qeobge's  Vestbt  [Div.  Ct.]       440 

Rateable  value — Assessment^Lairages  for  eattle 
and  sheep — ^Evidence  as  to  annual  receipts  and 
ezpenditur*.— The  Mebsey  Docks  and  Hab- 
BOUB  Boabd  y.  The  Assessment  Commithee 

OF   BiBKENHEAD   UNION  [C.A.] 78 

Rateable  value—**  Land  covered  with  water  " 
— Reservoir  of  water  company— Publio  Health 
Act,  1875,  sec.  211,  subs.  1  (6)]. De- 
cision of  the  Court  of  Appeal  (15  The  Timet 
L.R.,  96)  affirmed.— The  Hampton  Ubban 
Distbict  Council  v.  The  South wabk  and 
Vauxhall  Wateb  Company  [H.L.] 60 

Rateable  value— Mode  of  assessment  —  Occu- 
pation of  gravel  pits.— Fabnham  Flint,  ftc. 
Company  v.  Fabnham  Union  [Div.  Ct.]     ...  199 

Rateable  value  — Mode  of  assessment— Poblic- 
house  —  Evidence  as  to  situation  and  busi* 
ness  done].— Decision  of  the  Court  of  Appeal 
(15  The  Times  L.R.,  208)  affirmed.— Cabt- 
WBIQHT  V.  Sculcoates  Union— Wilfobd  V. 
Same— Walsh  v.  Same— Robinson  v.  Same 
[H.L.]      238 

Rateable  value  —  School  buildings  -  Mode  of 
assessment — Rent  which  a  tenant  could  be 
found  to  give.— The  School  Boabd  fob 
London  v.  The  Assessment  Committee  of 

THE     WaNDSWOBTH     AND    ClAPHAM     UNIONS 

[Div.  ct.]        137 

Reclaimed  land— Bxemption—7  Geo. III.,  c.  37— 
11  and  12  Vict.,  c.  163,  sec.  169.— SlON 
College  v.  Lobd  Ma  yob,  &c.,  of  London 
[Div.  a.]  449 

Sewers  —  Sewer  partly  above,  partly  below 
groond- Whole  sewer  held  rateable. — ^Newpobt 
Union  Assessment  Committee  v.  Ystbady- 
fodwo  and  Pontypridd  Main  Sewebage 
Boabd  [Div,  Ct.]       142 

REVENUE— Estate  duty— Apportionment— Will- 
General  power  of  appointment — Residuai^r  estate 
—Finance  Act,  1894,  s.  9,  subs.  1|.— Where  a 
married  woman  by  her  will  exerdsed  a  general 
power  of  appointment  over  a  fund,  and  also 
made  a  residuary  bequest,  the  estate  duty  pay- 
able on  her  death  in  respect  of  the  appointed 
fund  must  be  borne  by  that  fund.  Whare,  how- 
ever, the  testatrix  bequeathed  the  residue  to  the 
residuary  legatee  **  after  paying  my  funeral  and 
testamentary  expenses  and  debts  ''  ;  held,  that 
the  estate  duty  was  a  testamentary  expense,  and 
must  be  borne  bythe'residue. — In  be  Tbbasubx 
—Wild  v.  Stanham  [Kekewich,  J.]    142 

Estate  duty- Beneficiary  under  will  dying  in 
tesUtor's  lifetime— Wills  Act,  1837,  sec.    3J 
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Finance  Act,  1894.— In  jie  John  Scorr,  JcN., 

DSCBARED  [Div.  Ct.] 110 

ERiatfl  duty — Foreign  domicil — Property  situate 
abroad — Suoceraion  Duty  Act,  1853,  iecs.  2  and 
16— Finance  Act,  1894,  Bee.  2,  snbs.  2.— The 
Attobnet-Genbral  v.  The  Jewish  Coloniza- 
tion Association  and  Another  [Div.  Ct.]    ...  385 

Estate  duty — Incidence— Settlement]. — By  a  mar- 
riage Bettlement  a  testator  covenanted  for  the 
payment  by  his  executors  of  £25,000  to  the 
trostees  of  the  settlement  "  without  any  dedac- 
tion  "  ;  held,  that  lettlement  duty  was  payable 
out  of  the  residuary  estate,  and  not  out  of  the 
£25,000.  Decision  of  Kekewich,  J.  ([1899]  2 
Ch.,  489),  reversed.  —  In  be  Sir  Spencer 
Maryon-Wilson— Wilson  v.  Maryon-Wilson 
[C.A.]      256 

Estate  duty — Policy  of  insurance— Finance  Act, 
1894]. — A  policy  of  insurance  brought  into 
settlement  by  a  husband  is  liable  on  his  death 
to  the  payment  of  estate  duty  under  the  Finance 
Act,  1894.— Attornby-Qbneral  v.  Dobree 
AND  Another  [Div.  Ct.] ...    80 

Estate  duty — Settled  property — Surrender  of  life 
interest  to  remainderman  —  Death  within  12 
months  of  surrender].  *  Where  a  tenant  for  life 
surrendered  hit  life  interest  to  the  remainderman 
and  died  within  12  months,  held,  that  estate 
duty  was  not  payable  by  the  remainderman. 
Decision  of  the  Divisional  Court  (15  The  Timet 
L.R.,  398)  reversed.- The  Attornby-Gbnbral 
V.  Db  Fbbvillb  [C.A.]       126 

Estate  duty — Settlement— Contingent  settlement- 
Finance  Act,  1894,  sec.  5,  subs.  1  (a) — 
Finance  Act,  1898,  sec.  14.— The  Attorney- 
General  V.  Clarkson  [C.A.]     51 

Xstate  duty — Settlement— Disposition  for  life  of 
settlor^Exemptions— Finance  Act,  1894,  seo. 
15.— Attorney -General  v.  Pbnrhyn  [Div. 
Ct.J  464 

Sstate  duty— Settlement— Reservation  of  interest 
to  settlor— Duty  payable  on  death  of  settlor — 
Finance  Act,  1894,  sees.  1  and  2  (1)]. — Decision 
of  the  Court  of  Appeal  (14  The  Times  L.R., 
585)  affirmed.— Earl  Grey  v.  The  Attorney- 
General  [H.L.]         202 

Income-tax — ^Annual  profits  or  gains— Insurance 
company Participating  policyholders Re- 
turn of  premiums  by  way  of  bonus— 5  and  6 
Vict.,  0.  35,  sec.  54].— Decision  of  the  Divi- 
sional Court  (15  The  Times  L.R.,  376)  affirmed. 
—The  EQt7iTABLE  Life  Assitrance  Society  of 
the  Unitbd  States  v.  Bishop  (Surveyor  of 
Taxes)  [C.A.]...       74 

Income-tax  —  Interest  on  loans  by  County 
Council- Interest  payable  out  of  rents  received 
—Income-tax  already  paid  under  Sched.  A — 
Income-tax  Acts,  1842  and  1853,  Sohed.  D]. 
—The  London  County  Council  borrowed  moneys, 
part  of  which  they  re-lent  to  other  local  bodies. 
The  fund  out  of  which  interest  on  the  moneys 
borrowed  was  paid  was  partly  made  up  of  the 
rents  of  their  property  and  the  interest  payable 
by  the  various  local  bodies  to  whom  the  loans 
had  been  ooade.  In  paying  the  interest  on  the 
moneys  borrowed  by  them  the  County  Council 
deducted  the  income-tax  payable  thereon  under 
Sched.  D,  and  claimed  to  retain  as  against  the 
Crown  out  of  the  sum  so  deducted  by  them  the 
income-tax  already  paid  on  the  rents  of  their 
property   under  Sched.  A,  and  the  inoome-taz 
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on  the  interest  on  the  loans  to  the  local  bodies 
already  paid  by  the  local  bodies.  Held,  that 
the  County  Couneil  were  entitled  to  retain  the 
amount  of  the  income-tax  already  paid  by  the 
local  bodies  under  Sched.  D,  but  not  the 
income-tax  on  the  rents  already  paid  under 
Sched.  A.  Decision  of  the  Divisional  Court 
(15  The  Times  L.R.,  395)  affirmed.— The 
Attorney-General  v.  London  County  Coun- 
cil [C.A.]         122 

Income-tax— Salary  of  public  servant-  Deductions 
— Sums  chargeable  on  salary  by  virtue  of  an  Act 
of  Parliament— 16  and  17  Vict.,  c.  34,  sec.  2, 
Sched.  B.— Beaumont  v.  Bowers  (Surveyor 
OF  Taxes)  [Div.  Ct.]  376 

Inhabited  house  duty— House  occupied  partly  as  a 
dwelling-house  and  partly  as  business  premises — 
Exemptions  from  payment  of  duty — Customs 
and  Inland  Revenue  Act,  1878,  sec.  13  (1)  and 
(2)— 57  Geo.  III.,  c.  26,  seo.  1—5  Geo.  IV., 
c.  44,  seo.  4].— The  exemptions  in  the  above 
statutes  from  payment  of  inhabited  house  duty 
as  regards  a  house,  or  part  of  a  house,  occupied 
as  trade  or  business  premises  apply  to  an  entire 
house  occupied  by  the  owner  partly  as  a  dwelling- 
house  and  partly  as  business  premises.— Grant 
V.  Langston  [H.L.] 415 

Inhabited  house  duty— House  Tax  Act,  1851].— 
Decision  of  Divisional  Court  (15  Tlie  Times 
L.R.,  120)  affirmed.— Styles  (Surveyor  of 
Taxbs)  v.  Thb  Treasurer  of  thb  Middle 
Tbmple  [C.A.] 6 

Stamp  duty — Ad  valorem  duty — ^Agreement  for 
hire  of  chattel  in  consideration  of  annual  pay- 
ment— '*  Bond,  covenant,  or  instrument  of  any 
kind  whatsoever  "—Stamp  Act,  1891,  Schedule 
I.].— Decision  of  the  Court  of  Appeal  (15  The 
Times  L.R.,  98)  affirmed.— National  Tele- 
phone Company  (Limited)  v.  Commissionbrs 
OF  Inland  Revenue  [H.L.]        58 

Stamp  duty— Amount  chargeable—'*  Substituted 
security  "—Stamp  Act,  1891,  Sched.  I., 
**  Mortgage,"  &c.  (2).— Gartsides  (Brook- 
side  Brewery)  (Limited)  v.  Commissioners 
OF  Inland  Revenue  [Div.  Ct.] 378 

Stamp  duty— Bond,  whether  issued  or  offered  for 
subscription  in  the  United  Kingdom— Stamp 
Act,  1891,  sec.  82  (1)  (6)  (»)  and  (u).— Brown 
V.  The  Commissioners  of  Inland  Revenue 
—Gordon  v.  The  Same  [Div.  Ct.]       94 

Stamp  duty — Company — Increase  of  nominal  share 
capital— Stamp  Act,  1891,  sec.  113.— The 
Attorney-General  and  the  Midlaitd  Rail- 
way Company  [Div.  CJt.] 374 

Stamp  duty— Conveyance  on  sale— Assignment  of 
part  of  leasehold  premises— Apportioned  rent — 

Consideration Stamp    Act,    1891,    sec.    57, 

Sched.  I.]. — Decision  of  the  Divisional  Court 
(15  The  Times  L.R.,133)  affirmed.— Swaynb 
V.  Commissioners  of  Inland  Revenue  [C.A.]    67 

Stamp     duty Debentures — Amount     secured — 

**  Marketable  security  "—Stamp  Act,  1891, 
Sched.  I.].— A  £100  debenture  redeemable, 
at  the  company's  option,  on  a  future  date 
at  £103,  held  to  be  a  security  for  the  former 
sum  only  within  the  Stamp  Act,1891,  Sched.  I. 
Decision  of  vhe  Divisional  Court  (15  The  Times 
L.R.,12l)  reversed.- Knights  Deep  (Limited) 

V.  C0MMI88I0NBB8  OF  INLAND  ReVENUB  [C^.]    68 
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Stamp  doty ^Exemptions— Sobed.  I.,  **  Re- 
ceipt "  exemption  11— Stamp  Act,  1891].— A 
duly  stamped  scrip  certificate  for  £100  was 
issued  npon  payment  of  the  allotment  money, 
the  balance  being  payable  in  two  monthly  instal- 
ments. At  the  foot  of  the  oertiflcalo  there  were 
two  blank  forms  of  receipt  for  payment  of  tho 
two  instalments  respectively.  As  the  instal- 
ments were  paid  the  receipts  were  filled  in. 
Held,  that  the  receipts  were  exempt  from  stamp 
duty  under  exemption  11,  title  '*  Receipt,''  in 
Schedule  I.  to  the  Stamp  Act,  1891.— London 
AND  Westminster  Bank  v.  The  Commis- 
8I0NEB.S  OF  Inland  Revenue  [C.A.]     106 

Stamp  duty— Sale  of  foreign  business — Goodwill 
— Property  locally  situate  out  of  the  United 
Kingdom— Exemption — Stamp  Act,  1891,  sec. 
59]. — Decision  of  the  Divisional  Court  (15 
TJie  Timet  L.R.,  399)  reversed. — Mulleb  and 
Co.'s  Maboabine  (Limited)  v.  Commis- 
siONEBS  ov  Inland  Revenue  [C.A.]     73 

RIVER— Public  navigable  river— Liability  to  main- 
tain and  repair  locks.— Attobney-Genebal  v. 
Simpson  [Farwell,  J.]        47 

SALE  OF  GOODS— Contract— Construction— 
••  Clearance,"  what  is— Certificate  of  clearance 
issued  before  loading  completed].— Decision  of 
Bigham,  J.  (15  Th^  Times  L.B.,  471), 
afl&rmed.— Thalmann  Fb^bes  and  Co.  v. 
Texas  Stab  Floub  Mills  [C.A.]  460 

Contract — Shipment  by  particular  vessel— Per- 
formance of  contract  rendered  impossible  by 
sea  peril — Implied  condition  excusing  vendors. 
— Nic  HOLLAND  Knight  v.  Asbton»  Edbidgk, 
and  Co.  [Mathew»  J.]         370 

Goods  not  according  to  contract — Conditions  of 
•ale— Non-warranty  clause  in  invoice — Reason- 
ableness.—Ho  wcboft  AND  Wat  KINS  V.  Peb- 
KINS  [Channell,  J.] 217 

SCOTLAND,  LAW  OF— Trustee- Breach  of  trust— 
Negligence— Leaving  moneys  in  hands  of  law 
agent].— Trustees  held  liable  (Lord  Morris  dis- 
senting).—Wym  AN  OB   FiSBOUSON  (PAUPEB)  Y. 

Patebson  and  Othebs  fH.L.]     270 

SETTLED  LAND  ACTS— Improvement  and  Repara- 
tion— Payment  out  of  capital  moneys — Jurisdic- 
tion—Settled Land  Act,  1882,  sec.  57,  subsec. 
(2)]. — The  Court  has  jurisdiction  under  sec.  15 
of  the  Settled  Land  Act,  1890,  to  direct  capital 
moneys  to  be  applied  in  payment  for  improve- 
ments unauthorized  by  the  Act  of  1882,  but 
authorized  by  a  settlement  made  prior  to  the 
Act  of  1890.— In  be  the  Eabl  ov  Eomont's 
Settled  Estates— Eg mont  v.  Lbfboy  [Byrne, 
J.] 360 

Mining  leases — Rent,  whether  capital  or  income — 
Will— Cdnstniction.— Eabl  of  Lonsdale  v. 
Cbawfobd   [Farwell,  J.] 509 

Scheme  for  improvements— Approval  of  trustees 
—Settled  Land  Act,  1882.]— Trustees  of  settled 
land  may  approve  a  scheme  for  improvements 
submitted  to  them  by  the  tenant  for  life  before 
they  have  capital  moneys  actually  in  hand,  and 
may  reimburse  the  tenant  for  life  the  mone> 
advanced  by  him  for  the  purposes  of  the  scheme 
out  of  capital  moneys  subsequently  received. — 
In  bb  The  Duke  of  Nobfolk's  Pablia- 
mentaby  Estates— Duke  of  Nobfolk  v. 
Lobd  Hibbbibs  [Byrne,  J.] 150 

Tenant    for     life— Lease    of    surface    reserving 


SETTLED  LAND  ACTS]  page 
minerals— Settled  Land  Act,  1882,  sees.  6  and 
17].— The  Settled  Land  Act,  1882,  enables  the 
tenant  for  life  to  grant  a  lease  of  the  smf ace 
reserving  the  minerals.  **/»  re  Newell  and 
Nevill'i  Contract  "  ([1900]  1  Ch.,  90)  over- 
ruled.—In  BE  W.  H.  Gladstone,  Deceased- 
Gladstone  v.  Gladstone  [C.A.  ]  361 

Tenant  for  life— Settled  Land  Act,  1882].— A 
testator  by  his  will  gave  his  wife  the  use  of  his 
residence  as  long  as  she  should  desire  it,  his 
estate  to  pay  all  rates,  taxes,  and  outgoings 
in  respect  thereof  ;  held,  that  she  had  the  powers 
of  a  tenant  for  life  in  respect  thereof  nnder 
the  Settled  Land  Acts.— Re  Tbenchabd,  De- 
ceased—Wab©  V.  Tbenghabd  [Byrne,  J.]    ...  625 

SETTLED  LAND  ACT,  1882— Tenant  for  life- 
Settlement— Waste— Open  mine]. — A  tenant  for 
life  may  work  open  mines  although  power  so  to 
do  is  not  conferred  by  the  settlement.- In  be 
Chaytob  [Stirling,  J.]        646 

SETTLEMENT-Marriage— Rents  and  royalties- 
Mines — Right  of  tenant  for  life  to  income  of].  — 
Decision  of  the  Court  of  Session  reversed. — 
Gbeville-Nugent  and  Anotheb  v.  Muib 
Mackenzie  and  Othebs  [H.L.] 43 

Voluntary  settlement— Action  for  rectification 
dismissed.— Weib  v.  Van  Tbomp  [Byrne,  J.]...  531 

SHERIFF— Rates— Seizure  of  goods  of  person  from 
whom  rates  due — Liability  of  sheriff  to  pay  rates 
on  demand — ^Looal  Act,  35  Geo.  III.,  o.  73]. — 
Decision  of  Bigham,  J.  (aii/e,  p.  50),  affirmed. 
—The  Vestby  of  St.  Mabylebone  v.  The 
Shebiff  of  London  [C.A.]        512 

SHIP— Bill  of  lading— <.'onditions  as  to  rate  of 
discharge- Discharge  to  proceed  *  'continuously. ' ' 
— Maclay  and  Othebs  v.  Bakebs  and 
Spilleb  (Limited)  [Mathew,  J.] 401 

Bill  of  lading— Damage  to  cargo — ^Bill  of  lading 
incorporating  the  Harter  Act  (Act  of  Congress, 
Feb.  13,  1893)— Negligence  in  the  "manage- 
ment *'  of  vessel.— The  Rodney  [Jeune,  P.]  ...  183 

Bill  of  lading— ExT-eptions— Damage  to  goods— 
Unseaworthy  ship.- MoBBis  and  Mobbis  v. 
The  Oceanic  Steam  Naviqation  Company 
(Limited)  [Mathew,  J.]     633 

Bill  of  lading— Exceptions  from  liability— **  Re- 
straint of  princes,  rulers,  and  people  " — 
Restraint,  what  amounts  to— Prohibition  as  to 
imports.- Bbitnneb  v.  Webstbb  and  Babba- 
clouoh    [Kennedy,  J.]       217 

Bill  of  lading— Short  delivery— Incorrect  descrip- 
tion of  goods  in  bill  of  lading— Onus  of  proof 
on  shipowner— Bill  of  Lading  Act,  1855,  see.  3. 
— Pabsons  v.  The  New  Zealand  Shipping 
Company  (Limited)  [Kennedy,  J.]       230 

Charter-party  —  Advance  freight].  —  A  portion 
of  the  cargo  put  on  board  was  destroyed  by  fire 
before  completion  of  the  loading.  Held,  that 
advance  freight  was  not  payable  under  the 
charter-party  on  the  portion  so  lost.  Decision 
of  Lord  Russell  of  Killowen,  C.J.  (15  Tlie  Times 
L.R.,  69),  affirmed.— Weib  v.  Gibvin,  Ropeb, 
AND  Co.  [O.A.] 31 

Chai-ter-party— Bills  of  lading— Captain  to  sign 
bills  of  lading  without  prejudice  to  charter- 
party— Bills  of  lading  without  negligence  clause 
-Indenmity].- Decision  of  Mathew,  J.  (15  The 
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L.J.,  diiienting).     *'  The   C&rron   Park  **  (15 
P.D.,  208)  approved.— Melburn   and   Co.  v. 
Jamaica  Fruit  Importing  and  Trading  Co. 
(Limited)  [O.A.]       615 

Charter-party— Construction— **  All  salvage  shall 
be  for  owners'  and  charterers'  equal  benefit  "— 
Deductions  before  division — Net  pecuniary  re- 
sult.—Booker  AND  Co.  V.  The  Pocklington 
Steamship  Company  (Limited)  [Bigham,  J.]   19 

Charter-party Construction Demurrage 

••  Working  day  of  24  hours  "—Meaning  of].— 
Decision  of  the  Court  of  Appeal  (14  The  Times 
L.R.,  660)  affirmed.— The  Forest  Steamship 
Company  (Limited)  v.  The  Iberian  Ore 
Company  [H.L.]        59 

Charter-party  —  Demurrage  —  **  Cargo  to  be 
discharged  with  customary  steamship  despatch 
as  fast  as  steamer  can  deliver'*— Port  of  West 
Hartlepool  —  Insufficient  supply  of  railway 
wagons.— Fawcbtt  and  Co.  v.  Batrd  and 
Co.  [Kennedy,  J.J       198 

Charter-party — Demurrage — Colliery  guarantee — 
Construction—**  Colliery  working  day,"  mean- 
ing of].— Decision  of  the  Court  of  Appeal  (15 
The  Times  L.R.,  477)  reversed.- The  Saxon 
Steamship  Company  (Limited)  v.  The  Union 
Steamship  Company  [H.L.]        527 

Charter-party Demurrage Construction      of 

charter-party — Option  of  averaging  days  for 
loading  and  discharge.— The  Oakvillb  Steam- 
ship Company  v.  Holmes  [Bigham,  J.J  ...    54 

Charter-party  —  Demurrage  —  Delay  in  load- 
ing—Liability].— Once  a  vessel  is  on  demurrage, 
the  demurrage  continues  payable  so  long  as 
there  is  no  act  or  default  of  the  owners  excusing 
the  charterers.— The  Tyne  and  Blyth  Ship- 
owning  Ck>MPANY  (Limited)  v.  Leech,  Har- 
rison, AND  FORWOOD  [Kennedy,  J.]      197 

Charter-party — Demurrage  —  Loading  time  *•  on 
terms  of  usual  colliery  guarantee  '  '—Port  of 
Grimsby]. — Decision  of  Bigham,  J.  (4  Com. 
Cas.,  80),  affirmed.  —  Shamrock  Steamship 
Company  (Limited)  v.  Storey  and  Co.  fC. A.]     6 

Charter-party— Demurrage— When  lay  days  com- 
mence— Construction  of  charter-party.— Mac- 
beth V.  Wild  and  Co.  [Bigham,  J.]    497 

Charter-party— Discharge  of  cargo  —  Stipulation 
to  exclude  custom  of  the  port  —  Liability 
of  charterers].— Decision  of  Hathew,  J.  (16  The 
Times  L.R.,  330),  affirmed.— The  Brenda 
Steamship  Company  (Limited)  v.  Green 
[C.A.]     226 

Charter-party —  *•  Full  and  complete  cargo" — 
Cargo  in  frozen  condition — Decrease  of  amount 
that  could  be  stowed].— Decision  of  the  Court 
of  Appeal  (15  The  Times  L.R.,  465)  affirmed.— 
Steamship  Isw  Company  (Limited)  and 
Others  y.  Bahr,  Behrend,  and  Ross  [H.L.]  881 

Charter-party — **  Subject  to  colliery  guarantee  " 
—  Vessel  ordered  to  a  colliery  on  trike — 
Tender  of  guarantee  —  Reasonableness].  — De- 
cision of  Bigham,  J.  (15  The  Times  h.^,,  158), 
affirmed.— DofiELL  and  Co.  v.  Green  and 
Co.  [C.A.]         204 

Charter-party— Termiuuion  of  voyage— Delivery 
of  cargo  at  named  wjiurf — Lay  days,  commence- 
ment   of.— WATSOlr     y      H.     BORNEm     AND  CO. 

(Limited)  [CA.J       J'      524 
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Collision  —  Damage  —  Assessment  —  Loss  of  use 
of  lightship]. — Decision  of  the  Court  of  Appeal 
(15  The  Times  L.R.,  205)  affirmed.— The 
Owners  op  the  Steamship  Uediana  v.  The 
Owners,  Masters,  and  Crew  of  the  Light- 
ship Comet    [H.L.] 194 

Collision Damage— Delay  caused  by  repair- 
ing ship — Extra  expense  of  coal].— Two  steam- 
ships, N.  and  O. ,  having  collided  in  the 
Mersey,  the  N.  agreed  to  pay  75  per  cent, 
of  the  damage  to  the  O.  The  O.  carried 
mails  and  passengers  from  Liverpool  for 
South  America,  and  after  leaving  Liverpool 
her  practice  was  to  call  at  Cardiff  to  coal  and 
then  proceed  to  Havre,  where  the  bulk  of  her 
passengers  embarked.  Upon  the  occasion  in 
question,  she  was  delayed  at  Liverpool  repair- 
ing the  damage  caused  by  the  eoUision,  and  in 
order  to  save  time  and  to  get  to  Havre  as  soon 
as  possible  she  filled  up  with  coal  at  Liverpool 
and  did  not  call  at  Cardiff.  The  extra  expense 
thereby  caused  was  £309.  Held,  that  this  sum 
could  not  be  recovered  as  part  of  the  damages. 
—The  Normandy  [Gorell  Barnes,  J.] 567 

Collision Limitation    of    liability — Exemption 

from  registry— Merchant  Shipping  Act,  1894, 
sec.  3].— The  words  **  15  tons  burden  " 
in  sec.  3  of  the  Merchant  Shipping  Act,  1894, 
mean  net  register  tonnage,  not  gross  tonnage. 
Decision  of  Gorell  Barnes,  J.  (15  The  Times 
L.R.,  92),  affirmed.— The  Brunel  [C.A.]       ...    85 

Collision — ^Limitation  of  liability — Foreign  ship]. 
—The  provisions  of  Sched.  YI.  of  the  Merchant 
Shipping  Act,  1894,  with  regard  to  the  deduc- 
tion of  crew  space  apply  to  foreign  ships.— The 
Cathay  [Gorell  Barnes,  J.]  381 

Collision— Regulations  for  Preventing  Collisions 
at  Sea,*  Art.  11 — Construction— Anchor  light 
•*  in  forward  part  of  the  vessel." — The  Phila- 
DELPHIAN  [C.A.]         383 

Collision— Regulations  for  preventing  collisions— 
Her  Majesty's  battleships— Merchant  Shipping 
Act,  1894,  sec.  419  (4)].-Deci8iofl  of  Gorell 
Barnes,  J.  (a///*,  p.  241),  affirmed.- H.M.S. 
Sans  Pareil  [(^A.] 390 

Collision  —  Regulations  of  1897  for  Prevent- 
ing Collisions  at  Sea,  Art.  21— Construction]. — 
Art.  21  construed  to  mean  that  the  vessel  which 
has  to  keep  her  course  and  speed  is  to  do  so 
until  the  other  vessel  cannot  avoid  a  collision 
without  the  assistance  of  the  vessel  which  is 
bound  to  keep  her  course  and  speed.— The 
Ornbn[C.A.] 149 

Collision— Tug  and  tow— Damages — Apportion- 
ment].—The  ship  A  collided  with  the  B,  which 
was  in  tow  of  the  C.  In  au  action  against  the 
owners  of  the  B  and  C  judgment  went  against 
the  former  by  default,  and  the  B,  which  had 
been  sunk  by  the  collision,  was  raised  and  sold 
for  £855,  which  was  paid  into  Court.  As  re- 
gards the  C,  both  the  A  and  the  C  were  held  to 
blame.  Held,  that  the  C  was  liable  to  pay  half 
the  A's  damage  without  getting  credit  for  the 
£855  paid  into  Court,  so  long  as  the  owners  of 
the  A  did  not  get  more  than  the  total  amount 
of  their  loss.— The  Morgemgry  and  the 
Blackcock  [C.A.]     14 

Policy  of  Insurance— Construction  of  policy — 
**  Whole   currency  of  policy  "].— The  currency 
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of  a  policy  of  insormDce  on  a  ship  ends  when  the 
vessel  is  lost,  and  does  not  endure  for  the  whole 
period  for  which  the  ship  is  insured. —The 
GoBSBDD  Steamship  Company  (Limited)  v. 
FOBBBS  [Bigham,  J.] 566 

Salvage  —  Towage  —  Agreement  —  Reasonableness 
of  agreement  —  Salvage  award  reduced — Costs. 
—The  Kilmaho  [C.A.]       156 

Transfer  of  shares — Registration— Fees  —  Mer- 
chant Shipping  (Mercantile  Marine  Fund) 
Act,  1898,  sec.  3— Scale  of  fees.— The 
Habbowino  Steamship  Company  (Limited) 

V.  Toohby  [Kennedy,  J.] 275 

SHIPPING— Charter-party— Demurrage— Construc- 
tion of  ohartar-party-^Ship  to  be  discharged 
**  with  all  despatch  as  customary" — InsufBcient 
supply  of  railway  trucks]. — Decision  of  Bigham, 
J.  {ante,  p.  66),  affirmed.— Lyle  Shipping 
Company  (Limited)  v.  Cobpoeation  of 
Cabdiff  [C.A.]         536 

SHOP  HOURS  ACT,  1892— Employment  of  young 
persons — Duration  of  Employment— Savoy  Hotel 
and  Restaurant.— The  Satoy  Hotel  Company 
(Limited)  v.  The  London  County  Council 
[Div.  Ct.] 148 

SOLICITOR— Duties— Fiduciary  relation— Solicitor 
and  client — Gift  by  client— Absence  of  inde- 
pendent advice]. — Decision  of  Cosens-Hardy,  J. 
(15  The  Times  L.R.,  469),  rererRed.— Babbon 
V.  Willis  [C.A.]      371 

Liabilities — Personal  undertaking']. — Certain  un- 
stamped documents  were  allowed  in  evidence  on 
the  undertaking  of  the  solicitor  for  the  defendants 
(a  company  which  shortly  afterwards  went  into 
liquidation)  to  pay  the  stamps  and  penalties ; 
held,  that  the  solicitors  were  personally  liable  to 
carry  out  this  undertaking. — In  be  Tps  Cool- 

OABDIB    GoLDFIELDS  —  Ex     PABTB    HAMILTON 

AND  Fleming  [Cozens-Hardy,  J.]  161 

Partnership  —  Dissolution  —  Right  to  use  firm's 
name], — Decision  of  Byrne,  J.  (ante,  p.  171), 
affirmed.— Bubchbll  v.  Wilde  [C.A.] 257 

Remuneration— Property  sold  in  lots— One  title — 
Fees  for  deducing  title,  &c.— Solicitors'  Re- 
muneration Act,  1881,  Schedule —  Orders. — 
In  be  Thomas- Evans  v.  Gbiffiths  [Stirling, 
J.] 196 

SPECIFIC  PERFORMANCE— Agreement  to  grant 
lease — Agreement  affecting  an  undivided  moiety 
of  lands— Decree  of  specific  performance  granted . 
— Hexteb  v.  Pbabcb  [Farwell,  J.]        94 

Agreement  for  purchase  of  freehold  property — 
Decree  refused]. — At  the  date  of  the  contract 
for  the  purchase  of  freehold  premises  they  were, 
unknown  both  to  vendor  and  purchaser,  being 
kept  as  a  disorderly  house.  On  this  fact 
coming  to  the  knowledge  of  the  purchaser  he 
would  "not  complete.  Decree  of  specific  per- 
formance refused.— Hope  v.  Waitbb  [C.A.]  ...  160 

STOCK  EXCHANGE— Carrying  over— Broker- 
Authority— Death  of  customer— Determination 
of  broker's  authority.— In  be  Ovebweo's 
Estate— Haas  v.  Dubant  [Byrne,  J.] 70 

Carrying  over— Failure  of  broker— Pririty  of  con- 
tract.—Bell  V.  Plumbly  [Mathew,  J.] 393 

Custom  —  Broker  buying  in  his  own  name — 
Liability  of  client].  —  The  Stock  Exchange 
usage   by    which   a    broker,   instructed  by  two 


STOCK  EXCHANGE]  page 
or  more  different  clients  to  purchase  certain 
shares  to  be  earned  over  from  time  to  time, 
lumps  the  orders  together,  and  purchases  the 
shares  in  his  own  name  from  a  jobber,  does  not 
create  any  contractual  relationship  between  the 
jobber  and  his  clients  so  as  to  enable  the  former 
to  sue  latter  in  the  event  of  the  broker's  failure 
to  meet  his  liabilities.— Bbckhusbn  and  Gibbs 
V.  Hamblet    [Kennedy,  J.]  278 

Failure  of  broker — Liability  of  broker's  client  to 
jobber.— Gebald  T.  Andebson  and  Co.  v. 
Bbabd  [Mathew,  J.] 367 

Failure  of  broker— Liability  of  broker's  client  to 
jobber — ^Privity  of  contract].- Held,  on  the  evi- 
dence, that  the  defendant  was  liable  to  the 
plaintiffs  to  take  up  shares  bought  for  him  from 
the  plaintiffs,  jobbers  on  the  London  Stock 
Exchange,  by  a  broker,  who  subsequently  failed. 

Levitt    and    Thobnton    v.     Hamblet 

[Mathew,  J.] 436 

Rules  —  Defaulting  member  —  Assets— Rule  176, 
construction  of.— Richabdson  v.  Stobmont, 
Todd,  and  Co.  (Limited)  [C.A.]        224 

Rules— Failure  of  broker— Liability  of  broker's 
client  to  jobber].— Rule  71  of  the  Stock  Exchange 
Rules  applies  to  selling- out  or  buying-in  only  as 
between  members  of  the  Stock  Exehange.— 
Scott  and  Hobton  v.  Ebnest  [Bigham,  J.] ...  498 

SUNDAY  OBSERVANCE— 29  Oar.  II.,  c.  7— Hair- 
dresser].- A  barber  is  not  within  the  provisions 
of  29  Car.  II.,  c.  7,  against  carrying  on  busi- 
ness on  Sunday.— Palmeb  v.  Snow  [Div.  Ct.]  168 

SUPPORT— Mineral  workings— Subsidence— Injury 
to  buildings]. — A  lessee  of  mines  is  not  liable 
for  a  subsidence  causing  damage  which  occurs 
during  his  tenancy,  but  was  caused  by  the 
excavations  of  his  predecessor  in  title. — ^Hall 
V.  Duke  of  Nobfolk  and  Othbbs  [Kekewich, 
J.] 443 

TAXES  MANAGEMENT  ACT,  1880— Distress  for 
income-tax— Authority  of  tax  collector  to  levy 
distress— 43  and  44  Vict.,  c.  19.— Elliott  v. 
Yates  and  Anotheb  [C.A.]         473 

TELEGRAPH- Laying  wires— Refusal  to  allow 
opening  up  of  streets— Jurisdiction  of  highway 
authority— Telegraph  Act,  1892.— National 
Telephone  Company  v.  Tunbbidqb-Wells 
COBPOBATION  [Div.  Ct.]     446 

TOLLS— Bridge— Carriage  with  less  than  four 
wheels— Bicycle.— Cannan  v.  Eabl  of  Abinq- 
DON  [Div.  Ct.]  818 

TRADE  MARK— Registration— Capacity  for— Fancy 
word—"  St.  Raphael  "].— Decision  of  Keke- 
wich, J.  (15  The  Times  L.R.,  231),  affirmed. 
—In  be  THE  Tbade  Mabk  (No.  76,176)  of 
Clement  et  Compagnie  [C.A.]  28 

Registration  —  Capacity  for— Invented  word  — 
••Tachytype.*'-rlN  be  Linotype  Company's 
Tbade  Mabk  Application  [Cozens-Hardy,  J.]  363 

TRADE  NAME  — Imitation— Using  own  name- 
Passing  off  goods  as  another»s].— Decision  of 
Stirling,  J.  {ante,  p.  33),  reversed  and  in- 
junction granted. —The  Valentine  Meat 
Juice  Company  v.  The  Valentine  Extbact 
Company  [C.A.]         522 

TRADE  UNION— Illegality— Expulsion  of  member 
—Refusal    of   Court  to  enforce  agreement    be- 
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tween  members — Trade  Union  Aet,  1871«  sec.  4. 
— Ghambiblain's  Whabv  (Limited)  v.  W. 
M.  Smith  AND  Othbbs  [C.A.] 614 

TRADER— Goods— **  Get  up  *'  of  goods— Distinc- 
tive *•  get  up  " — Features  common  to  the 
trade— Injunction  refused.- Payton  and  Co. 
(Limited)  v.  Snbllino,  Lampabd,  and  C!o. 
(Limited)  [C.A.]       56 

TRAMWAY  COMPANY— Laying  down  tramway- 
Power  to  break  up  footway — Tramway  Act, 
1870,  sees.  3  and  26].— Decision  of  Grantham, 
J.  (16  The  Times  L.R.,  466),  affirmed.— The 
Mayob,  &c.,  of  the  Bobouoh  or  Hyde  v. 
The  Oldham,  Ashton,  and  Hyde  Electbio 
Tbamwat  (Limitbd)  and  Othebs  [C.A.]     ...  492 

Purchase  of  undertaking— Determining  the  price — 
Tramways  Act,  1870,  sec.  43].— Decision  of  the 
Divisional  Court  (15  The  Timet  L.R.,  217) 
afiOrmed.— In  be  an  Abbitbation  between 
the  Southampton  Tbamways  Company  and 
THE  Mayob,  &c.,  OF  Southampton  [C. A.]    ...   38 

VACXJINATION— Proof  of  oflfence— Evidence,  suf- 
ficiency of— Onus  of  proof  .—OvEB  v.  Habwood 
[Div.  (3t.]  163 

VENDOR  AND  PURCHASBR-Compensation— 
Misdescription— Contract  for  sale  of  land— 
Brrer  in  quantity].- The  particulars  of  a  con- 
tract for  the  sale  of  land  contained  a  mis- 
description of  the  quantity  of  land  in  one 
parcel;  held,  that  the  purchaser  was  not  entitled 
to  compensation  under  the  contract,  as  he  was 
well  acquainted  with  the  land  he  was  buying. — 
COBBETT    V.  LocKE-KlNQ  [Wright,  J.] 379 

Conditions  of  sale— Construction— *<  Outgoings  " 
—Liability  of  vendee.— Babsht  v.  Taoo 
[Cozens-Hardy,  J.]     100 

Conditions  of  sale— Deposit— Forfeiture].— If  the 
vendor  fulfils  the  conditions  of  sale  any  time 
before  the  date  fixed  for  completion  he  has 
performed  his  part  of  the  contract.— Smith  y. 
BuTLEB   [C.A.]  208 

Conditions  of  sale— Brror,  misstatement,  or  omis- 
sion—Liability to  pave,  flag,  and  sewer  street. 
—In  be  Leylani>  and  Taylob's  Contbact 
[C.A.]      566 

Contract— Covenants— Restrictive  covenants — User 
— Covenant  running  with  the  land — Rights  of 
assignees]. — Decision  of  Far  well,  J.  {ante,  p. 
20)  affirmed  as  regards  some  of  the  plaintiffs. 
Cross  appeal  of  plaintiff  Rogers  allowed. — 
RooEBS  y.  HosEGOOD  [C.A.]        489 

Contraet— Sale  of  houses  and  land— Restrictive 
covenants  unknown  to  the  parties— Compensa- 
tion].— Specific  performance  with  compensation 
refused.— RUDD  v.  Lascblles  [Farwell,  J.)   ...  278 

Contract  for  sale— Option  to  purchase— Agree- 
ment scheduled  to  Act  of  Parliament].— An 
agreement  giving  the  plaintiffs  the  first  option 
of  purchasing  certain  land  was  scheduled  to  an 
Act  of  Parliament.  A  clause  in  the  agreement 
would  otherwise  have  been  void  for  remoteness. 
Held,  that  the  Act  made  the  clause  valid.— The 
Manchbsteb  Ship  Canal  Company  v.  The 
Manchbsteb  Ragbcoubse  Company  (Limited) 
andTbaffobdPabk  Rstates  (Limited)  [Far- 
well,  J.] 429 

Delay  on  part  of  purchaser— Abandonment  of  con- 
tmet — Damages]. — Held,    upon  the  facts,  that 
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the  plaintiff,  the  purchaser,  had  not,  by  his 
delay  in  paying  the  last  instalment  of  the  pur- 
chase money,  abandoned  the  contract,  and  waf 
therefore  entitled  to  damages  for  the  way  in 
which  the  defendant,  the  vendor,  had  dealt  with 
the  property.  Decision  of  0>zens-Hardy,  J.  (16 
The  Times  L.R,,  544),rever8ed.— Cobnwall  v. 
Hbnson[C.A.] 422 

Fraud— Purchase  of  land— Mortgage  not  disclosed 
to  purchaser  —  Liability.—  DixoN  v.  Winoh 
[C.A.]      27G 

Glebe  lands— Sale  by  Vicar— Purchase  by  trttstee 
of  settled  estates— Purchase  not  authorized  by 
the  trust — ^Non-payment  of  principal  moneys — 
Vendor's  lien].— Decision  of  Byrne,  J.  ([1S99] 
2  CJh.,    729),    affirmed.— The  Bcclbsiasticai. 

COMMIMIONBBS  V.  PiNNEY  [C.A.] 656 

Title— Purchase  under  order  of  the  Court— Prior 
encumbrancer].— Sec.  70  of  the  Conveyancing 
Act,  1881  (44  and  45  Vict.,  o.  41),  was  only 
intended  to  cure  irregularities,  and  does  not 
apply  to  a  case  where  an  order  has  been  made 
to  sell  land  on  the  supposition  that  it  belonged 
to  A  when  it  really  belonged  to  B.  Decision 
of  Romer,  J.  (15  The  Times  L.R.,  285), 
afiirmed.— Jones  v.  Babnett  [C.A.]      178 

WASTE— Tenant  for  life— Timber— Will— Construc- 
tion].—A  testator  gave  his  wife  (the  tenant  for 
life)  *'  full  and  absolute  control  "  over  all  his 
property  during  her  life  ;  held,  that  these  words 
did  not  enable  her  to  commit  waste.— Pabdok 
V.  Pabdob  [Stirling,  J.  j      873 

WATERWORKS— Metropolis— Hydrants  and  fire- 
plugs—User—Waterworks companies  are  under 
BO  statutory  restriction  to  use  the  hydrants 
fire-plugs,  and  other  apparatus,  which  they  arc 
bound  to  provide,  for  the  purpose  only  of  tbe 
supply  of  water  for  extinguishing  fires.— Tbb 
London  County  Council  v.  The  Bast  Lon- 
don Watebwobks  Company  [Div.  Ct.]        ..  141 

WEIGHTS  AND  MEASURES— •«  False  or  unjust 
weighing  machine  "  —  Paper  weighed  with 
article  sold— Weights  and  Measures  Aet,  1875, 
sec.  25.— Lane  v.  Rendall  [Div.  Ct.] A 

Unstamped  beer-barrels— Weights  and  Measures 
Act,  1878,  sec.  29.— Hayley  v.  Taylob  [Div. 
Ct.]  447 

WILL— Bequest— Ademption— Gift  within  12  months 
of  death— Estate  duty].— A  legatee  who  has  to 
bring  into  hotchpot  an  advance  by  the  testator, 
made  within  a  year  of  his  death,  and  therefore 
chargeable  with  estate  duty,  is  entitled  to 
deduct  the  duty  from  the  amount  brought  into 
hotchpot.— Re  Beddington— MICHOLL.S  v. 
Samuel  [Byrne,  J.] 291 

Coudition— Forfeiture— Name  and  arms  clause — 
Use  of  surname.— In  be  Lobd  Evbbslby— 
Mildmay  v.  Mildmay  [Byrne,  J.]       6 

Construction- Devise  for  a  term  to  persons  and 
to  the  '*  heirs  and  assigns  of  the  sur- 
vivor '']. — A  testator  devised  certain  land,  after 
successive  chattel  interests  to  five  persons,  to 
the  "  heirs  and  assigns  of  the  survivor."  Held, 
upon  the  construction  of  the  whole  of  the  will , 
that  the  word  **  assigns  "  had  no  conveyancing 
meaning,  and  that  the  heiress  of  the  survivor 
took  the  land  as  a  persona  designata, — Milman 
V.  Lane  [Lawrance,  J.j       568 
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Construction  —  Devise  of  real  estate  —  Estate 
tail— Rale  in  Shelley's  case— Gift  over— Por- 
ohase]. — Qeoision  of  the  Court  of  Appeal  (16 
The  Times  L.R.,  115)  affirmed.— Foxwsll  and 
Others  v.  Van  Gbutten  [H.L.] 259 

Constroetion— Estate  in  special  tail — Rule  in 
Shelley's  case]. — A  testator  devised  certain 
estates  to  a  younger  son,  Charles,  with  a  provi- 
sion that  his  eldest  son  might  purchase  and  re- 
deem  those  estates  for  certain  sums  of  money, 
and  the  will  continued  :— *'  The  proceeds  to  go 
with  the   limitations  of  this    will— that    is   to 
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say,  to  my  son  Charles  if  he  marries  a  fit  and 
worthy  gentlewoman  and  his  issoe  male,  to 
such  issue  male  and  their  male  deseendants,  in 
failure  of  which  "  then  over.  Held,  that 
Charles  took  an  estate  in  special  tail,  which  he 
could  disentail.— Pelh AM -Cliitton  v.  Trb 
Duke  of  Newcastle  [Buckley,  J.]      543 

Hotchpot  clause — Rent  owing — Real  Property 
Limitation  Act,  1874,  sec.  1].— Decision  of 
North,  J.  ([1900]  1  Ch.,  292),  reversed.- 
In  re  Jollt— Gathebcole  v.  Norfolk 
IC.A.] 521 
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